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I.  The  Declabation  ob  Complaint— 1.  Alleging  Negligence  in 
Defendant — a.  In  General. — In  actions  for  damages  caused  by 
fire,  the  negligence  of  the  defendant  in  causing  or  permitting  the 
fire,  being,  in  the  absence  of  statute,*  the  gist  of  the  action,  should 
always  be  alleged  in  the  declaration  or  complaint.*  It  is  not 
necessary,  however,  to  charge  particularly  the  specific  acts  or 
omissions  constituting  the  negligence.*     An  allegation  of  negli- 

1.  As  to  actions  under  statutes,  see  negligence  in  permitting  or  suffering 
infra, b.  When  Negligence  need  Not  he  the  fire,  etc.,  but  alleged  that  of  the 
Alleged.  See  also  infra,  11.  Proceed-  "  workingmen  and  employees  of  the 
ings  under  Statutes.  defendant,"  without  any  allegation  that 

2.  Miller  v.  Chicago,  etc.,  R.  Co.,  they  were  engaged  in  the  line  of  their 
76  Iowa  318;  Pittsburgh,  etc.,  R.  Co.  employment,  or  were  acting  under  the 
V.  Culver,  60  Ind.  469;  Wabash,  etc.,  direction  of  the  defendant,  was  held 
R.  Co.  V.  Johnson,  96  Ind.  44.  insufficient.     Louisville,  etc.,   R.  Co. 

Employees'  Negligence. — A  complaint    -v.  Palmer,  13  Ind.  App.  161. 
which  failed  to  charge  the  defendant's        3.  Louisville,  etc.,  R.  Co.  v.  Cauley^ 
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gencc  in  general  terms,  or  at  least  in  language  which  clearly 
indicates  that  negligence  was  intended  to  be  charged,  is  suffi- 
cient.' 


ti9  Ind.  14a;  Lake  Erie,  etc.,  R.  Co. 
f.  Griffin,  8  Ind.  App.  47. 

\.  Alabama.  —  Louisville,  etc.,  R. 
Co.  V.  Miller  (Ala.  1896),  19  So.  Rep. 
989. 

/■</ia«<i.— Pittsburgh,  etc.,  R.  Co.  v. 
Nelson,  51  Ind  150;  Pittsburgh,  etc., 
R.Co.  f.Jones,  86  Ind.  496;  Louisville, 
etc.,  R.  Cfo.  t'.  Hanmann,  87  Ind.  423; 
Brinkman  v.  Bender,  9a  Ind.  234; 
Louisville,  etc.,  R.  Co.  v.  Parks,  97 
Ind.  307;  Pittsburgh,  etc.,  R.  Co.  v. 
Hixon,  no  Ind.  335;  Indiana,  etc.,  R. 
Co.  p.  Overman,  1 10  Ind.  538;  Ham- 
mond r.  Schweitzer,  iia  Ind.  246; 
Ohio,  etc.,  R.  Co.  v.  Walker,  113  Ind. 
196;  Louisville,  etc.,  R.  Co.  v.  Cau- 
ler,  119  Ind.  142;  Ohio,  etc.,  R.  Co.  v. 
McCartne/,  i3i  Ind.  385;  Chicago, 
etc.,  R.  Co.  V.  Williams,  131  Ind.  30; 
Chicago,  etc.,  R.  Co.  v.  Smith,  6  Ind. 
App.  263;  Lake  Erie,  etc.,  R.  Co.  v. 
Griffin,  8  Ind.  App.  47;  Louisville, 
etc.,  R.  Co.  x\  Palmer,  13  Ind.  App. 
161 ;  Ohio,  etc.,  R.  Co.  v.  Wrape,  4 
Ind.  App.  100;  Lake  Erie,  etc.,  R.Co. 
f.  Lowder,  7  Ind.  App.  537;  Terra 
Haute,  etc.,  R.  Co.  v.  Walsh,  11  Ind. 
App.  13. 

Kansas.— ¥i.  Scott,  etc.,  R.  Co.  v. 
Tubbs,  47  Kan.  630. 

Rhode  Island.— Sm\i\\  v.  Old  Col- 
ony, etc.,  R.  Co.,  10  R.  I.  22. 

Snfflolant  AUecattons  of  Negligence. — 
A  complaint  alleging  that  the  defend- 
ant "  so  carelessly  and  negligently  ran 
and  managed  said  locomotive  ♦  *  ♦ 
that  sparks  and  fire  were  permitted  to 
escape  therefrom,"  etc.,  setting  forth 
the  resulting  fire  and  the  damage,  is 
sufficient ;  tlie  connection  between  the 
negligence  alleged  and  the  injury  sus- 
tained is  clearly  shown.  Palmer  v. 
Missouri  Pac.  R.  Co.,  76  Mo.  217. 

The  complaint  alleged  that  the  de- 
fendants "  negligently  permitted  fire 
to  be   communicated   from  their  en- 

f fines  or  prof>erty  to  the  lands  adjoin- 
ng  their  railroad  and  right  of  way,  by 
which  said  fire,  the  spread  and  exten- 
sion thereof,"  the  plaintifT's  property 
was  destroyed.  It  was  held  a  sufficient 
charge  of  negligence,  although  it  did 
not  definitely  state  whether  the  negli- 
gence consisted  in  communicating  the 
fire  directly  from  the  engines  to  the 
plaintiff's  property,  or  in   permitting 


its  escape  from  the  right  of  way.  Black 
T'.  Aberdeen,  etc.,  R.  Co.,  115  N.  Car. 
667. 

The  complaint  alleged  "that  said 
fire  was  caused  by  the  negligence  and 
carelessness  of  defendant's  agents  and 
employees  in  operating  the  locomo- 
tives belonging  to  defendant,"  etc.  It 
was  held  that  this  allegation  was  broad 
enough  not  to  restrict  the  proof  to  the 
mere  handling  of  the  locomotive  by 
the  engineer,  irrespective  of  the  defec- 
tive equipment  for  preventing  the  es- 
cape of  fire  therefrom.  Texas,  etc.,  R. 
Co.  V.  Gains  (Tex.  Civ.  App.  1894),  26 
S.  W.  Rep.  873. 

In  denying  a  motion  to  require  the 
plaintiff  to  state  more  specifically  the 
acts  of  negligence  imputed  to  the  de- 
fendant for  fire  set  out,  the  court  held 
that  an  allegation  that  the  defendant 
did  or  omitted  to  do  a  certain  thing 
which  caused  the  injury  sued  for  was 
sufficient,  without  pleading  all  the 
facts  and  circumstances  from  which 
negligence  could  be  inferred.  Chi- 
cago, etc.,  R.  Co.  V.  Barnes,  2  Ind. 
App.  213. 

An  allegation  in  a  complaint,  that  a 
locomotive  was  so  negligently,  care- 
lessly, and  insufficiently  constructed 
and  equipped  as  to  emit  large  sparks 
of  fire,  was  held  broad  enough  to  in- 
clude the  condition  of  such  engine  as 
to  arresting  sparks,  whether  its  defects 
in  that  respect  resulted  from  its  orig- 
inal construction,  or  from  use,  wear,  or 
injury  to  its  parts.  Smith  v.  Chicago, 
etc.,  R.  Co.,  4  S.  Dak.  71. 

InsufDclent  Allegattons  of  Negligence. 
— A  complaint  which  alleges  that  the 
plaintiff  contracted  with  the  defend- 
ant to  deliver  wood  on  the  defendant's 
track,  and  accordingly  did  deliver  one 
hundred  and  twenty-five  cords,  of  the 
value,  etc.,  and  that  the  defendant  cut 
down  at  a  certain  point  on  its  track 
and  grounds  grass  and  weeds  which, 
with  other  inflammable  material,  it 
negligently  permitted  to  accumulate 
at  that  point,  until  very  dry,  when 
they  were  set  on  fire  by  passing  trains, 
negligently  operated  on  the  road  by 
the  defendant,  by  reason  of  which  the 
wood  was  set  on  fire  and  consumed, 
does  not  sufficiently  show  that  the  in- 
jury was  the  result  of  the  defendant's 
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b.  When  Negligence  need  Not  be  Alleged. — Owing 
directly  or   indirectly  to   statutory    enactments,    it    is   held  in 

,  several  of  the  states  that  the  negligence  of  the  defendant  in 
setting  out  the  fire  need  not  be  alleged.  In  these  states  It  is 
sufficient  merely  to  allege  and  prove  that  the  defendant  started 
the  fire,  and  negligence  is  presumed.^ 

In  an  Action  against  a  Common  Carrier  for  damages  by  fire  to  property 
in  the  carrier's  possession,  it  is  unnecessary  to  allege  negligence.* 

c.  Variance  between  Pleading  and  Proof. — When  the 
plaintiff  specifies  certain  particular  acts  or  omissions  constituting 
the  negligence  of  the  defendant,  he  will  not  generally  be  allowed 
to  prove  negligence  in  a  respect  different  from  that  set  forth  in 
his  declaration  or  complaint.*     But  there  are  respectable  authori- 


negligence  and  is  bad  on  demurrer. 
Pennsylvania  Co.  v.  Gallentine,  77 
Ind.  322. 

A  complaint  averred  that  the  de- 
fendant "carelessly  and  negligently 
omitted  to  provide  said  locomotive 
with  sufficient  and  proper  spark  ar- 
resters, and  carelessly  and  negligently 
permitted  the  spark  arresters  used  in 
said  locomotive  to  become  defective 
and  full  of  holes."  There  was  no  al- 
legation that  the  locomotive  was  neg- 
ligently run,  nor  that  the  fire  was 
negligently  permitted  to  escape  either 
to  the  right  of  way  or  to  the  lands  of 
the  plaintiff.  It  was  held  that  the 
complaint  did  not  state  a  cause  of  ac- 
tion, the  only  negligence  charged  be- 
ing in  the  matter  of  the  spark  arresters, 
and  the  spark  arresters  not  being 
shown  to  have  been  the  proximate 
cause  of  the  injury.  Lake  Erie,  etc., 
R.  Co.  V.  Miller,  9  Ind.  App.  192. 

Actions  in  Justices'  Courts. — In  actions 
in  justices'  courts,  the  statement  of 
the  cause  may  be  made  in  the  most 
general  way.  Technical  precision  is 
not  necessary.  Missouri  Pac.  R.  Co. 
V.  Henning,  48  Kan.  465. 

In  an  action  before  a  justice  of  the 
peace,  an  allegation  of  the  defendant's 
negligence  is  unnecessary.  It  is  suffi- 
cient to  advise  the  defendant  of  what 
he  is  sued  for,  and  the  complaint 
should  be  sufficiently  definite  to  bar 
another  action  for  the  same  subject- 
matter.  Polhans  v.  Atchison,  etc.,  R. 
Co.,  45  Mo.  App.  153. 

1.  loTva. — Rose  v.  Chicago,  etc.,  R. 
Co.,  72  Iowa  625;  Seska  v.  Chicago, 
etc.,  R.  Co.,  77  Iowa  137;  Engle  v. 
Chicago,  etc.,  R.  Co.,  77  Iowa  ^i. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v. 
Snaveley,  47  Kan.  637. 


Maine. — Martin  v.  Grand  Trunk  R. 
Co.,  87  Me.  411. 

Missouri.  —  Campbell  v.  Missouri 
Pac.  R.  Co.,  121  Mo.  340. 

Need  Not  be  Proved. — In  the  states 
where  these  statutes  exist,  an  allegation 
of  negligence  is  treated  as  surplusage 
and  need  not  be  proved.  Engle  v. 
Chicago,  etc.,  R.  Co.,  77  Iowa  661; 
Campbell  v.  Missouri  Pac.  R.  Co.,  121 
Mo.  340. 

2.  Evansville,  etc.,  R.  Co.  v.  Keith, 
8  Ind.  App.  57. 

3.  Where  a  plaintiff  avers  negli- 
gence of  one  kind,  as  in  the  negligent 
management  of  a  train,  it  is  error  to 
permit  him  to  prove  negligence  of  a 
different  kind,  as  that  the  company 
allowed  combustible  matter  to  accumu- 
late on  its  right  of  way.  Carter  v. 
Kansas  City,  etc.,  R.  Co.,  65  Iowa 
287;  Miller  v.  Chicago,  etc.,  R.  Co., 
66  Iowa  364. 

Fire  Originating  In  Another  Field. — 
When  a  declaration,  in  a  suit  for  burn- 
ing wheat  stacks,  alleged  that  the 
stacks  were  set  on  fire  by  sparks  from 
a  locomotive  belonging  to  the  defend- 
ant, it  was  held  that  proof  of  the  de- 
struction of  the  stacks  by  a  fire  which 
originated  in  another  field  would  not 
sustain  the  averment  in  the  declara- 
tion, even  though  such  fire  was  oc- 
casioned by  sparks  from  the  defendant's 
engine.  Toledo,  etc.,  R.  Co.  v.  Mor- 
gan, 72  111.  155. 

Complaint  and  Verdict  on  Different 
Theories.  —  A  complaint  proceeded 
upon  the  theory  that  the  plaintiff's  in- 
jury was  caused  by  the  negligence  of 
the  defendant  in  permitting  rubbish 
and  other  combustible  matter  to  ac- 
cumulate on  its  right  of  way,  from 
which  fire  escaped  to  the  land  of  the 
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ties  which  permit  a  more  liberal  construction  of  the  pleadings  in 
this  respect.' 

2.  Escape  of  Fire  from  Defendant's  Premises — a.  When  Negli- 
GEN'CE  MUST  BE  CHARGED. — When  the  fire  originates  on  the 
defendant's  premises,  and  is  communicated  from  thence  to  the 
plaintiff's  premises,  the  complaint  must  allege  negligence  in  per- 
mitting it  to  escape  to  the  land  of  the  plaintiff;  for  the  tort 
consists,  not  in  the  defendant's  setting  out  fire  on  his  own 
premises,  but  in  permitting  it  to  escape  therefrom.*     In  fact,  a 


plaintiff;  while  the  resultant  verdict 
rested  upon  the  theory  that  the  injury 
was  occasioned  by  the  negligence  of 
the  company  in  failing  to  provide  its 
engines  with  proper  spark  arresters. 
It  was  held  that  the  plaintiff  "must 
recover,  if  at  all,  upon  the  case  as 
made  by  his  complaint,  and  not  upon 
some  other  which  he  might  have 
made."  Chicago,  etc.,  R.  Co.  v.  Bur- 
ger, 124  Ind.  275. 

Competency  of  Enslneer. — An  allega- 
tion that  the  defendant  permitted  its 
engine  to  be  out  of  repair,  and  to  be 
carelessly  and  negligently  used,  will 
not  allow  submission  to  the  jury  of  the 
issue  as  to  the  competency  and  skill  of 
the  engineer  and  fireman.  Babcock  v. 
Chicago,  etc.,  R.  Co.,  72  Iowa  197.  In 
another  case,  however,  this  decision 
was  distinguished,  and  the  allegation 
that  the  defendant  negligently,  by 
means  of  fire  from  its  locomotive  en- 
gine, set  out  the  fire,  was  held  suflicient 
to  allow  such  submission  to  the  jury. 
BuUiss  V.  Chicago,  etc.,  R.  Co.,  76 
Iowa  680. 

FaUnre  to  £ztlacnlah  Fire. —  Where 
the  alleged  acts  of  negligence  were, 
failure  to  provide  proper  appliances 
for  preventing  escape  of  fire  from  the 
smokestack  and  furnace,  the  inefTi- 
ciency  of  the  employees  operating  the 
train,  and  the  negligence  of  the  com- 
panr  in  permitting  the  accumulation 
of  dry  grass,  weeds,  and  decayed  ties 
along  the  track,  it  was  not  relevant  to 
prore,  nor  was  it  proper  to  submit 
as  a  ground  of  liability,  that  the  em- 
ployees of  the  company  failed  to  ex- 
tinguish the  fire.  Rost  v.  Missouri 
Pac.  R.  Co.,  76  Tex.  168. 

1.  A  plaintiff  is  only  required  to 
make  a  case  by  proof  to  fit  substan- 
tially that  made  by  the  pleadings. 
Where  the  gravamen  of  the  action  is  a 
loss  by  fire  through  the  negligence  of 
the  defendant,  the  plaintiff  is  not  con- 
fined to  proof  of  the  precise  place  where 


the  fire  originated,  or  whether  the  fire 
commenced  on  the  right  of  way  in 
the  first  instance  and  then  spread  to  the 
plaintiff's  land,  as  such  matters  are  im- 
material. Illinois  Cent.  R.  Co.  v.  Mc- 
Clelland, 42  111.  355. 

Fire  Originating  on  Land  of  Another. — 
When  the  complaint  alleged  that  the 
fire  from  the  defendant's  locomotive 
"  was  suffered  to  escape  and  did  escape, 
and  by  reason  thereof  came  upon  the 
land  of  the  plaintiff,"  proof  that  such 
fire  originated  on  land  adjoining  that 
of  the  plaintiff  is  not  a  fatal  variance. 
Butcher  v.  Vaca  Valley,  etc.,  R.  Co., 
67  Cal.  518. 

Fire  Thrown  Out. — Where  the  peti- 
tion charges  a  railroad  company  with 
carelessly  permitting  fire  to  escape 
from  its  locomotive,  proof  that  fire 
was  thrown  out  would,  at  the  most, 
require  only  an  amendment  of  the  pe- 
tition. Lester  v.  Kansas  City,  etc.,  R. 
Co.,  60  Mo.  265. 

2.  Pittsburgh,  etc.,  R.  Co.  v.  Cul- 
ver, 60  Ind.  469;  Pennsylvania  Co.  v. 
Gallentine,  77  Ind.  323;  Louisville, 
etc.,  R.  Co.  V.  Spenn,  87  Ind.  322; 
Louisville,  etc.,  R.  Co.  v.  Ehlert,  87 
Ind.  339;  Indiana,  etc.,  R.  Co.  v. 
Adamson,  90  Ind.  60;  Indiana,  etc., 
R.  Co.  V.  McBroom,  91  Ind.  iii; 
Louisville,  etc.,  R.  Co.  v.  Parks,  97 
Ind.  307;  Ohio,  etc.,  R.  Co.  v.  Trapp, 
4  Ind.  App.  69;  Lake  Erie,  etc.,  R. 
Co.  V.  Griffin,  8  Ind.  App.  47;  Louis- 
ville, etc.,  R.  Co.  V.  Palmer,  13  Ind. 
App.  i6i ;  Louisville,  etc.,  R.  Co.  v. 
Roberts,  13  Ind.  App.  692. 

Insufficient  Alleigation  of  Negligence. — 
An  allegation  that  a  locomotive  set  fire 
to  dry  rubbish  negligently  suffered  to 
gather  on  the  defendant's  right  of  way, 
"by  the  medium"  of  which  crops  on 
adjoining  land  of  the  plaintiff  were  de- 
stroyed, was  insufficient,  as  it  failed  to 
allege  that  the  fire  was  suffered  to  es- 
cape onto  the  plaintiff's  land  by  the 
negligence  of  the  defendant.      Pitts- 
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complaint  is  sufficient  which  charges  negligence  in  permitting  the 
escape  of  the  fire,  although  it  fails  to  allege  negligence  in  setting 
out  the  fire  in  the  first  instance.* 

The  allegation  of  permitting  the  fire  to  escape  is  sufficient  if 
made  in  general  terms.* 

b.  When  Charge  of  Negligence  Unnecessary. — Some 
authorities  hold  it  unnecessary  to  allege  negligence  in  permitting 
the  fire  to  escape,  but  these  decisions  are  almost  all  dependent 
upon  statutes.^     Independent  of  such  statutes,  where  the  fire  was 


burgh,  etc.,  R.  Co.  v.  Hixon,  79  Ind. 
III. 

1.  Insufflclency  Cured  by  Verdict. — The 

complaint  alleged  that  ''the  defend- 
ant's locomotive  emitted  sparks  which 
communicated  with  plaintiff's  wood 
and  destroyed  the  same;  that  said 
wood  was  destroyed  by  and  through 
the  carelessness  of  the  defendant,  its 
agents  and  employees."  It  was  held 
that,  though  the  averments  of  the 
pleading  were  by  no  means  faultless 
or  clear,  still,  the  defendant  having 
gone  to  trial  thereon  without  objection, 
the  verdict  would  help  out  the  plead- 
ing as  against  a  motion  in  arrest  of 
judgment.  Pittsburgh,  etc.,  R.  Co.  v. 
Noel,  77  Ind.  113;  Lake  Erie,  etc.,  R. 
Co.  V.  Clark,  7  Ind.  App.  155. 

In  Chicago,  etc.,  R.  Co.  v.  Burden, 
14  Ind.  App.  512,  a  complaint  alleging 
that  the  defendant  negligently  permit- 
ted a  fire  which  originated  on  its  right 
of  way  to  escape  therefrom  to  contig- 
uous land,  and  thence  to  the  plaintiff's 
land,  and  to  damage  his  property,  was 
held  to  state  a  good  cause  of  action 
without  any  further  allegation  of  neg- 
ligence. 

2.  Pittsburgh,  etc.,  R.  Co.  v.  Hixon, 
no  Ind.  225;  Chicago,  etc.,  R.  Co.  v. 
Williams,  131  Ind.  30;  Lake  Erie,  etc., 
R.  Co.  V.  Lowder,  7  Ind.  App.  537; 
Terre  Haute,  etc.,  R.  Co.  v.  Walsh,  11 
Ind.  App.  13;  Brinkman  v.  Bender, 
92  Ind.  234. 

In  Pittsburgh,  etc.,  R.  Co.  v.  Jones, 
86  Ind.  496,  the  complaint,  after  al- 
leging the  defendant's  negligence  in 
setting  out  the  fire  on  its  right  of 
way,  averred  that  the  fire  escaped  to 
the  plaintiff's  land  adjoining  and  de- 
stroyed, etc.,  without  fault  or  neglect 
of  the  plaintiff,  but  •'  wholly  by  the  neg- 
lect and  carelessness  of  the  defend- 
ant." It  was  held  that  the  complaint 
showed  sufficiently  that  the  escape  of 
fire  from  the  locomotive,  and  its  com- 
munication to  the  plaintiff's  property, 


were  the  result  of  the  defendant's 
negligence. 

The  complaint  alleged  that  fire  was 
carelessly  and  negligently  permitted 
to  communicate  to  the  plaintiff's  land, 
and  that  said  fire,  by  the  negligence  of 
the  defendant  suffered  to  escape  from 
its  premises  to  the  plaintiff's  land,  did 
burn,  etc.  It  was  held  that  the  com- 
plaint showed,  with  sufficient  certainty 
to  withstand  a  demurrer,  that  the 
escape  of  the  fire  from  the  right  of 
way  and  the  destruction  oi  the  plain- 
tiff's property  both  occurred  through 
the  negligence  of  the  defendant.  In- 
diana, etc.,  R.  Co.  V.  Overman,  no 
Ind.  538. 

An  allegation  "  that  said  fire,  *  •  * 
by  the  carelessness  and  negligence  of 
defendant,  was  allowed  to,  and  did, 
spread  from  defendant's  right  of  way 
to  the  plaintiff's  meadow,  and  burned," 
etc.,  sufficiently  avers  the  defendant's 
negligence  in  allowing  the  fire  to  es- 
cape from  its  right  of  way  to  the 
plaintiff's  premises.  Lake  Erie,  etc., 
R.  Co.  V.  Griffin,  8  Ind.  App.  47. 

The  complaint,  having  duly  alleged 
negligence  in  causing  the  fire,  averred 
"  that  the  fire,  caused  and  caught  as 
aforesaid,  through  the  carelessness 
and  negligence  of  said  defendant,  was 
permitted  to,  and  did,  spread."  The 
court  held  that,  taking  the  complaint 
as  a  whole,  negligence  in  permitting 
the  fire  to  spread  was  sufficiently 
charged.  Chicago,  etc.,  R.  Co.  v. 
House,  10  Ind.  App.  134. 

S.  Minnesota.  —  Under  Gen.  Stat. 
1894,  4  37oo>  railroad  companies  are 
liable  for  damages  caused  by  fire  be- 
ing scattered  or  thrown  from  their 
engines.  The  complaint  need  not  al- 
lege negligence  on  the  part  of  the 
defendant.  Weber  v.  Winona,  etc., 
R.  Co.  (Minn.  1895),  65  N.  W.  Rep.  93. 

Illinois. — Under  Act  of  1874,  ^  a,  in 
an  action  against  a  railroad  company 
for  allowing  fire  to   escape  from   its 
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set  by  a  locomotive  in  the  first  instance,  on  lands  adjoining  the 
defendant's  right  of  way,  it  is  unnecessary  for  the  plaintiff  to 
allege  the  negligence  of  the  defendant  in  permitting  the  fire  to 
spread  to  the  plaintiff's  land.*  Nor  is  it  necessary  to  negative 
the  negligence,  in  permitting  the  fire  to  spread,  of  an  adjoining 
owner  on  whose  property  the  fire  was  set  by  the  defendant.* 

3.  Contribntory  Negligence  in  Plaintiff. — While  the  doctrine  of 
most  states  is  that  the  plaintiff  is  not  ordinarily  obliged  to  allege 
his  own  freedom  from  negligence  contributing  to  the  injury ,3 
still,  in  actions  for  damages  caused  by  fire,  the  cases  decided  in 
Indiana  require  such  an  allegation.*  It  may  be  made  either 
in  general  terms,*  or  by  alleging  facts  and  circumstances  from 
which  such  freedom  will  be  inferred.® 

4.  Other  Allegations — a.  In  General — PiaintifPs  interest — value  of 
Proporty. — The  declaration  or  complaint  should  allege  with  par- 
ticularity the  plaintiff's  interest  in  the  thing  burned,"' and  should 


right  of  way  and  damage  the  property 
of  the  plaintiff,  negligence  need  not 
be  alleged.  Toledo,  etc.,  R.  Co.  v. 
Com,  71  III.  493. 

1.  Pittsburgh,  etc.,  R.  Co.  v.  Jones, 
86  Ind.  496;  Louisville,  etc.,  R.  Co.  v. 
Hanmann,  87  Ind.  432. 

In  Haugen  v.  Chicago,  etc.,  R.  Co., 
3  S.  Dak.  394,  it  was  held  that  a  com- 

t>laint  alleging  that  defendant  so  care- 
e«»ly  and  negligently  managed  its 
engine  and  train  as  to  set  fire  to  grass 
on  land  adjoining  its  right  of  way, 
which,  without  negligence  on  the  plain- 
tiff's part,  spread  and  caused  the  dam- 
age complained  of,  charged  actionable 
negligence  against  the  company. 

3.  The  complaint  alleged  that  the  de- 
fendants w^ere  employed  in  laying  gas 
pipes  to  certain  adjoining  premises; 
that  they  did  their  work  so  negligently 
that  the  gas  escaped  and  ignited,  and 
the  premises  adjoining  were  set  on  fire, 
and  thereby  the  premises  of  the  plain- 
tiff were  set  on  fire  and  burned.  On 
demurrer,  it  was  held  unnecessary  to 
negative  negligence  in  the  owner  of  the 
adjoining  house.  Blenkiron  v.  Great 
Cent.  Gas  Co.,  3  L.  T.  317. 

S.  Gram  v.  Northern  Pac.  R.  Co.,  i 
N.  Dak.  252;  Snyder  v.  Pittsburgh, 
etc.,  R.  Co.,  II  W.  Va.  14.  See  article 
Contributory  Negligence,  vol,  5, 
p.  I. 

4.  Pennsylvania  Co.  v.  Gallentine,  77 
Ind.  322;  Louisville,  etc.,  R,  Co.  v. 
Lockridge,  93  Ind.  191 ;  Wabash,  etc., 
R.  Co.  V.  Johnson,  96  Ind.  44. 

5.  Pennsylvania  Co.  v.  Gallentine,  77 
Ind.    322;  Louisville,  etc.,  R.  Co.  v. 


Lockridge,  93  Ind.  191 ;  Wabash,  etc., 
R.  Co.  V.  Johnson,  96  Ind.  44;  Pitts- 
burgh, etc.,  R.  Co.  V.  Hixon,  no  Ind. 
225;  Chicago,  etc.,  R.  Co.  v.  Smith,  6 
Ind.  App.  262;  Lake  Erie,  etc.,  R.  Co. 
V.  Griffin,  8  Ind.  App.  47. 

In  Indiana,  etc.,  R.  Co.  v.  Overman, 
no  Ind.  538,  it  was  held  that  an  aver- 
ment that,  without  fault  or  negligence 
on  the  part  of  the  plaintiff,  said  fire, 
by  the  negligence  of  the  defendant 
suffered  to  escape  from  its  premises  to 
the  plaintiff's  lands,  did  then  and  there 
burn  and  totally  destroy  the  plaintiff's 
property,  showed  freedom  from  con- 
tributory negligence  with  sufficient 
certainty. 

In  an  action  for  permitting  fire  to  es- 
cape from  the  defendant's  right  of  way 
to  the  lands  of  the  plaintiff,  the  com- 
plaint need  not  allege  what  precautions 
were  taken  by  the  plaintiff  to  avoid  the 
injuries.  It  is  sufficient  if  he  alleges 
that  he  was  without  fault.  Chicago, 
etc.,  R.  Co.  V.  Barnes,  2  Ind.  App.  213; 
Chicago,  etc.,  R.  Co.  v.  Kern,  9  Ind. 
App.  505. 

6.  Pennsylvania  Co.  v.  Gallentine, 
77  Ind.  322;  Louisville,  etc.,  R.  Co.  v. 
Lockridge,  93  Ind.  191 ;  Wabash,  etc., 
R.  Co.  V.  Johnson,  96  Ind.  44. 

7.  A  complaint  was  held  sufficient 
which  alleged  that  the  plaintiff  was  the 
owner  of  the  land,  with  "all  the  im- 
provements thereon  and  appurtenances 
thereto. "  Chicago,  etc.,  R.  Co.  v. 
Williams,  131  Ind.  30. 

Where  the  petition  alleged  "  that 
plaintiff  has  the  right  of  possession, 
and  was,  on  the  8th  day  of  April,  A.  D. 
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set  forth  its  value,  though  it  is  not  necessary  to  allege  its  particu- 
lar use  to  the  plaintiff.* 

Designating  Engine. — It  has  been  held  that  the  complaint  in  an 
action  against  a  railroad  should  charge  the  operation  by  the 
defendant  of  the  engine  from  which  the  fire  was  communicated,* 
and  designate  the  particular  engine  or  train.*  But  the  failure 
of  the  court  to  require  such  definite  statement,  where  no 
prejudice  results  to  the  defendant,  is  not  reversible  error,* 
especially  when  it  appears  that  the  plaintiff  is  unable  to 
do  so.^ 

Intent. — An  allegation  of  intent  to  injure  must,  at  common  law, 
be  proved  as  laid.® 

b.  Time  of  Fire. — The  declaration,  or  complaint,  should 
state  as  definitely  as  possible  the  time  when  the  fire  was 
set  out.' 

c.  Description  of  Property. — In  actions  for  damages  to 


realty    the    property    need    only 
accuracy  to  identify  it  readily.* 


be    described   with    sufficient 
In  the  case  of  personalty  the 


1887,  in  possession  of  the  following 
described  land,  *  *  *  by  reason  of  a 
United  States  homestead  filing,  and 
held  by  plaintiff  in  compliance  with 
the  laws  of  the  United  States,"  it  was 
held  sufficient  after  verdict,  though 
the  statement  of  the  plaintiff's  interest 
in  the  property  was  not  as  full  as  it 
should  have  been.  Jewett  v.  Osborne, 
33  Neb.  24. 

1.  In  an  action  to  recover  for  grass 
burned  through  the  negligence  of  the 
defendant,  an  averment  of  its  value  at 
the  time  of  destruction  is  sufficient, 
without  alleging  the  particular  use  the 
plaintiff  intended  to  make  of  the  grass. 
Ft.  Worth,  etc.,  R.  Co.  v.  Wallace,  74 
Tex.  581. 

Sufficient  Allegation  of  Value. — An  al- 
legation that  the  damage  caused  by  the 
destruction  of  grass  by  fire  was  at  the 
rate  of  fifty  cents  per  acre  is  sufficient 
to  admit  proof.  Galveston,  etc.,  R. 
Co.  V.  Rheiner  (Tex.  Civ.  App.  1894), 
25  S.  W.  Rep.  971. 

2.  Frye  v.  Atlantic,  etc.,  R.  Co.,  47 
Me.  523. 

3.  Missouri  Pac.  R.  Co.  v.  Merrill, 
40  Kan.  404. 

"  It  is  the  duty  of  a  plaintiff  in  such 
an  action  to  state  in  his  complaint  as 
definitely  as  possible  what  train  caused 
the  injury,  so  that  the  company  may 
be  able  to  identify  the  engine  and  in- 
vestigate what  its  condition  was,"  and 
the  conduct  of  its  agents  and  servants 
at  such  time.  Koontz  v.  Oregon  R., 
etc.,  Co.,  20  Oregon  3. 


4.  Missouri  Pac.  R.  Co.  v.  Merrill, 
40  Kan.  404. 

6.  ''The  motion  to  make  the  com- 
plaint more  specific  by  averring  what 
engine  started  the  fire,  especially  in 
view  of  the  averment  of  the  pleader 
that  he  could  not  do  so,  was  properly 
overruled."  Baltimore,  etc.,  R.  Co.  v. 
Countryman  (Ind.  App.  1896),  44  N.  E. 
Rep.  265. 

6.  The  plaintiff  alleged  that  the  de- 
fendant, intending  to  injure  the  plain- 
tiff, carried  and  set  fire  to  the  brush 
in  the  defendant's  close  aforesaid, 
which,  being  carelessly  managed  by 
the  defendant,  spread  and  caught  the 
wood  in  the  plaintiff's  close,  etc.  It 
was  held  that  the  action  was  one  at 
common  law,  and  that  the  allegation 
of  intent  must  be  proved  beyond  a 
reasonable  doubt.  Paul  v.  Currier,  53 
Me.  526. 

7.  Missouri  Pac.  R.  Co.  v.  Merrill, 
40  Kan.  404. 

A  complaint  which  alleged  "that 
defendant,  in  said  month  of  May,"  etc., 
was  held  too  indefinite  as  to  time. 
The  court  said  :  "  Reason  and  justice 
dictate  that  the  complaint  should  be 
more  specific  in  this  respect,  to  the  end 
that  the  defendant  may  be  able  to  de- 
termine who  of  its  agents  were  in 
charge  of  the  train,  and  thereby  pre- 
pare for  the  trial  of  the  issues."  Melvin 
V.  St.  Louis,  etc.,  R.  Co.,  89  Mo.  106. 

8.  A  complaint  which  alleged  the 
couhty  in  which  the  land  was  located, 
the  number  of  acres  in  the  tract,  and 
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description  may  be  still  more  general.* 

EL  Pboceedihm  itkdeb  Statutes — 1.  In  OeneraL — A  plaintiff 
suing  for  damage  by  fire  may  seek  his  remedy  either  under  the 
statute  of  his  state  or  under  the  common  law  *  Where  he  pro- 
ceeds under  a  statute,  it  is  sufficient  if  his  complaint  states  a 
cause  of  action  under  it,  without  referring  to  the  statute  in 
his  pleadings.'  Nor  is  it  necessary  to  use  the  exact  language 
of  the  statute;  a  substantial  compliance  with  its  terms  is 
sufficient* 

Wb«t«  th«  Butnte  BeqoirM  a  Notice  of  the  plaintiff's  claim  to  be 
given  to  the  defendant,  as  a  prerequisite  of  bringing  suit,  this 
notice  must  include  all  property  for  which  compensation  is 
sought.' 


poftsession  hj  the  plaintiff,  stating  by 
what  right  he  held  possession,  and  that 
the  defendant's  road  ran  through  the 
land,  sufficiently  described  the  land. 
Gulf,  etc.,  R.  Co.  V.  Jagoe  (Tex.  Civ. 
App.  1895),  33  S.  W.  Rep.  1061. 

Where  the  complaint  alleged  that  the 
defendant  negligently  permitted  the 
fire  to  enter  on  the  plaintiff's  land  and 
bum  over  two  acres  of  the  same,  and 
that  the  fire  burned  the  crops  of  said 
land,  it  was  held  to  indicate  with  suffi- 
cient certainty  that  the  two  acres 
burned  over  and  rendered  valueless, 
and  the  two  acres  on  which  the  fire 
entered,  were  identical.  Chicago,  etc., 
R.  Co.  V.  Barrtes,  3  Jnd.  App.  213. 

DMOilMng  BoUdlncB  and  Contents. — A 
declaration  which  alleges  the  destruc- 
tion by  fire  of  the  plaintiff's  ♦'  dwell- 
ing house,  sheds,  and  barns,  together 
with  the  contents  thereof,  consisting 
of  household  furniture,  family  wear- 
ing apparel,  provisions,  fuel,  farming 
utensils,  hay,  grain,  and  fodder,  all  of 
the  value  of  five  thousand  dollars,"  is 
sufficient  to  sustain  a  recovery  for 
whatever  is  clearly  within  any  class  of 
property  enumerated.  Hoskinson  v. 
Central  Vermont   R.  Co.,  66  Vt.  618. 

The  Complaint  may  Include  in  One 
Oooat  allegations  of  damages  to  both 
real  and  personal  property.  Chicago, 
etc.,    R.   Co.   V.   Kern,    9  Ind.   App. 

505- 

1.  In  a  case  for  the  negligent  man- 
agement of  fire,  by  means  of  which  the 
pTaiDtiff**  bam  was  burned  and  "di- 
▼era  goods"  lost,  it  was  held,  on  mo- 
tion In  arrest,  that  "divers  goods" 
was  sufficient.     Prior  v.  Tufts,  1  Keb. 

▼bete  the  Bnnlnc  of  Nnmerons  Artl- 
•toa  U  Ouured,  proof  of  the  burning  of 


but  one  sustains  a  recovery.  Chicago, 
etc.,  R.  Co.  V.  Smith,  6  Ind.  App. 
262. 

a.  Emerson  v.  Gardiner,  8  Kan.  452; 
Jarrett  v.  Apple,  31  Kan.  693. 

3.  Denver,  etc.,  R.  Co.  v.  De  Graff, 
3  Colo.  App.  42. 

Sufficient  Complaint. — Where  the  com- 
plaint alleged  that  the  defendant's  lo- 
comotive was  faulty  in  construction  or 
repair;  that  it  was  improperly  man- 
aged or  controlled ;  that  the  defend- 
ant was  negligent  in  failing  to  keep 
its  right  of  way  clear  of  grass,  rubbish, 
etc.,  prior  to  the  setting  of  the  fire,  it 
was  held  that  the  allegations  were  am- 
ple to  put  the  defendant  on  its  proofs 
when  the  plaintiff  had  made  a  prima 
facie  case  under  the  statute.  Solum 
V.  Great  Northern  R.  Co.  (Minn. 1895), 
65  N.  W.  Rep.  443. 

4.  Under  South  Carolina  Gen.  Stat., 
$  1511,  holding  railroad  companies  re- 
sponsible for  injuries  by  fire  originat- 
ing within  their  right  of  way  through 
the  act  of  their  "  authorized  agents,  " 
a  complaint  alleged  that  the  defend- 
ant, through  "its  agent,"  set  fire  on 
its  right  of  way,  which  communicated 
to  the  plaintiffs  property,  causing  the 
injuries  complained  of.  Objection  was 
made  that  the  complaint  failed  to  state 
the  exact  language  of  the  statute,  viz., 
"  authorized  agent,  "  but  used  only  the 
words  "  its  agent.  "  It  was  held  that 
the  complaint  was  good.  Mayo  v. 
Spartanburg,  etc.,  R.  Co.,  40  S.  Car. 

'  517- 

8.  Under  Wisconsin  Laws  of  1893, 
c.  203,  providing  that  no  action  can  be 
maintained  against  a  railroad  company 
for  damages  to  property  by  fire  from  a 
locomotive,  unless  notice  of  the  claim 
be  given,  an  amendment  demanding 
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2.  Attorney's  Fee. — Where  the  statute  allows  a  plaintiff  to 
recover  an  attorney's  fee  in  addition  to  his  damages,  he  should 
demand  it  in  his  complaint.^ 


damages  for  injuries  to  a  tract  of  land 
not  included  in  the  original  notice 
should  not  have  been  allowed.  Dono- 
van V.  Chicago,  etc.,  R.  Co.  (Wis. 
1896),  67  N.  W.  Rep.  721. 

1.  Under  Kansas  Laws  of  1885,  c. 
15s,  where  a  plaintiff  desires  to  recover 
a  reasonable  attorney's  fee  in  an  action 
for  damages  by  fire  caused  by  the  oper- 
ation of  a  railroad,  it  is  necessary  that 
he  should  demand  such  attorney's  fee 
in  his  petition.  Ft.  Scott,  etc.,  R.  Co. 
V.  Karracker,  46  Kan.  511,  wherein 
the  court  said :  "  The  question  of  the 
allowance  of  a  reasonable  attorney's  fee 
should  be  presented  for  hearing  at  the 
same  time  that  the  case  is  tried  upon 
its  merits,  and  to  the  same  tribunal, 
and  if  so,  it  would  also  seem  that  the 
demand  for  a  reasonable  attorney's  fee 
should  be  set  forth,  in  some  manner, 
in  the  plaintiff's  petition.  The  cases 
of  Mo.  Pac.  R.  Co.  v.  Abney,  30  Kan. 
41,  and  Kansas  City,  etc.,  R.  Co,  v. 
Burge,  40  Kan.  736,  show  what  would 
be  sufficient  allegations,  statements  or 
demands  in  the  petition  of  the  plaintiff 


to  authorize  the  recovery  of  an  attor- 
ney's fee  under  the  railroad  stock-kill- 
ing law  of  1874.  These  cases  apply 
with  some  force  to  the  present  case. 
In  all  cases  where  the  plaintiff  desires 
to  recover  an  attorney's  fee,  we  think 
a  demand  therefor  should  be  made  in 
his  petition,  and  then  the  question  of 
an  allowance  of  an  amount  for  such 
attorney's  fee  should  be  submitted  at 
the  same  time  that  the  case  is  sub- 
mitted for  trial  upon  its  merits,  and  to 
the  same  trier  or  triers.  The  manner 
in  which  the  plaintiff  in  this  case  pre- 
sented his  claim  for  an  attorney's  fee, 
and  the  manner  in  which  his  claim 
was  heard  and  allowed,  and  the  judg- 
ment therefor  rendered,  have  all  been 
stated  in  the  statement  of  facts  preced- 
ing this  opinion,  and  it  is  not  neces- 
sary now  to  restate  them.  We  think 
that  error  was  committed  in  the  allow- 
ance of  the  attorney's  fee,  and  to  the 
extent  of  this  attorney's  fee  the  judg- 
ment of  the  court  below  must  be  re- 
versed." See  also  Ft.  Scott,  etc.,  R. 
Co.  V.  Tubbs,  47  Kan.  630. 
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By  E.  a.  Craighill,  Jr. 
I.   CBIMINAL   PKOSECUTIONS,  IO. 

n.  Civil  Actions,  13. 

1.  In  Getter al,  13. 

2.  Kind  of  Action,  14. 

3.  The  Declaration,  14. 

CROSS-REFERENCE. 
Ai  to  Ejectment  to  Recover  Fishery,  see  article  EJECTMENT,  vol.  7,  p.  260. 

L  CsncniAL  Prosecutions — indictment,  information,  or  Complaint. — The 
criminal  cases  on  the  subject  of  fish  and  fisheries  almost  invari- 
ably arise  under  statutes,  and  in  consequence  the  decisions  upon 
the  indictment  embrace  a  great  variety  of  distinct  points,  each 
having  reference  only  to  the  statute  under  which  it  arose.  It  is 
universally  held  that  the  indictment  must  conform  to  the  statute 
under  which  it  is  drawn,  but  it  need  only  show  clearly  the  viola- 
tion of  the  statute,  without  entering  into  unnecessary  particularity. 
Where  it  charges  two  offenses  under  the  statute,  one  of  which  is 
merely  an  aggravation  of  the  other,  it  is  not  bad  for  duplicity ; 
and  where  the  statute  itself  is  expressed  in  general  terms,  the 
indictment  cannot  be  objected  to  for  generality.^ 

1.  FUhlttg  In  Close  Time. — In  an  ac-  destruction  of  the  fish.     But  the  court 

tlon   under   Maine   Rev.   Stat.,  c.  40,  held   that   the  taking  of  the  fish  was 

^  43,  which  prohibits  the  maintaining  prohibited,  irrespective   of   what   was 

of  closed  fish  weirs  in  certain  inland  done  with  them  after  being  taken,  and 

waters  on  Saturdays  and  Sundays  be-  the  averment  of  their  destruction  was 

tween  April  ist  and  July  15th,  the  in-  unnecessary.     State  v.  Smith,  61   Vt. 

dictment  charged  the  maintaining  of  346. 

theweir  on  Tuesday,  June  ist,  "  and  on  Selling    Trout    during   Close    Time. — 

divers  other  days  and  times  between  "  Maine  Rev.  Stat.,  c.  40,  ^  49,  provides 

that   day  and  July  15th.     It  was  held  that  no  person  shall  sell  "any  trout" 

that  the  indictment  was  defective  for  during   close    time.      The    complaint 

not   directly   averring   the   oflTense  to  averred  that  the  respondent  "  did  sell 

have  been  committed  on  Saturday  or  trout"  to  one  E.  N.  during  close  time. 

Sunday.     State  v.  Dodge,  81  Me.  391.  The  court  held  that,  as  the  statute  itself 

Vermont  Act  1884,  No.  73,  forbids  was  so  general,  the  complaint  could 

taking  or  catching  pond  pickerel  from  not  be  objected  to  on  the  ground  of 

any  01  the  waters  of  the  state  between  generality.     State  v.  Skolfield,  86  Me. 

certain   dates.     It  was  objected  to  an  149. 

information  for  violation  of  this  stat-  Fishing  In  Prohlt>lted  Waters. —  The 

nte,  that  it  should  have  averred  the  complaint  alleged  that  the  defendants 
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•'  did,  on  the  8th  day  of  May,  A.  D. 
1878,  with  force  and  arms,  wilfully  and 
maliciously  violate  the  laws  of  the  state 
of  Maine,  by  dragging,  hauling,  or 
drifting  a  net  for  the  purpose  of  catch- 
ing salmon  in  the  Penobscot  river,  be- 
tween the  Bucksport  railroad  bridge 
and  the  waterworks  dam,  said  8th  day  of 
May  being  one  of  the  days  set  apart  by 
law  for  a  close  time."  The  Statute  of 
1876,  c.  67,  provides  certain  close  days 
when  fish  cannot  be  taken  "above  the 
railroad  bridge."  The  complaint  failed 
to  show  whether  the  waterworks  dam 
was  above  or  below  the  bridge,  and  the 
court  held  it  to  be  insufficient.  State 
V.  Cottle,  70  Me.  198. 

Under  Me.  Rev.  Stat.,  c.  40,  §  43, 
requiring  fish  weirs  to  be  kept  open  on 
Sunday,  but  exempting  certain  waters 
from  the  requirement,  a  complaint 
which  does  not  allege  that  the  offense 
was  committed  in  the  waters  not  ex- 
empted is  insufficient.  State  v.  Turn- 
bull,  78  Me.  392. 

Fishing  in  Private  Fond. — Under  Mass. 
Stat.  1869,  c.  384,  ^  19,  a  complaint 
which  charged  defendant  with  fishing 
in  a  certain  pond  in  which  fishes  were 
lawfully  cultivated  and  maintained, 
without  the  permission  of  B.,  the  pro- 
prietor of  the  pond,  was  sufficient  with- 
out further  designating  the  nature  of 
B.'s  interest.  Com.  v.  Tiflfany,  119 
Mass.  300. 

In  an  action  under  Mass.  Pub.  Stat., 
c.  91,  4  27,  prohibiting  fishing  in  cer- 
tain ponds,  defendant  objected  to  the 
complaint  on  the  ground  that  it  did 
not  aver  that  the  pond  was  a  great 
pond  containing  more  than  twenty 
acres,  or  was  an  artificial  pond,  or  that 
defendants  were  not  lawfully  engaged 
in  cultivating  or  maintaining  said  fish. 
The  court  held  that  the  complaint  fol- 
lowed the  language  of  the  statute  and 
was  therefore  sufficient.  Com.  v.  Rich- 
ardson, 142  Mass.  71. 

Fishing  in  Waters  between  Two  States. 
— An  indictment  for  fishing  with  gill 
nets  in  the  Potomac  river,  contrary  to 
the  Maryland  Act  of  1845,  c.  148,  must 
aver  that  that  Act  was  assented  to  by 
the  legislature  of  Virginia,  as  required 
by  the  8th  article  of  the  compact  of 
1875  between  the  two  states.  This  ar- 
ticle provides  that  "all  laws  and  regu- 
lations which  may  be  necessary  for  the 
preservation  of  fish  in  the  river  Poto- 


mac shall  be  made  with  the  mutual 
consent  and  approbation  of  both 
states,"  and  without  such  assent  the 
Maryland  Act  is  of  no  effect.  State  v. 
Hoofman,  9  Md.  28. 

Under  Ky.  Stat.  1894,  §  1899,  mak- 
ing it  unlawful  to  catch  fish  with  a 
seine  in  any  waters  of  the  state  except 
streams  forming  the  boundary  lines 
between  that  and  other  states,  it  was 
held  not  necessary,  where  the  indict- 
ment was  found  in  an  interior  county, 
to  allege  that  the  stream  in  which  the 
fish  were  caught  was  not  one  "  form- 
ing the  boundary  line  between  this 
and  other  states."  Com.  v.  Drain 
(Ky.  1896),  35  S.  W.  Rep.  269. 

Unlawfully  Using  Net  or  Seine. — Under 
Ky.  Stat.  1894,  h  1899,  making  it  unlaw- 
ful to  catch  fish  with  a  net  other  than 
a  dip  net,  the  indictment  must  state 
that  the  catching  was  done  "  with  a 
net  other  than  a  dip  net,"  else  it  is  de- 
fective. Com.  V.  Bell  (Ky.  1895),  30 
S.  W.  Rep.  997. 

Under  Ky.  Stat.  1894,  ^  1899,  making 
it  unlawful  to  catch  fish  with  a  seine, 
the  indictment  charged  defendant  with 
unlawfully  catching  fish  "  with  a  seine, 
net,  and  other  contrivances."  It  was 
held  that  the  indictment  sufficiently 
charged  catching  fish  with  a  seine,  the 
words  "  net,  and  other  contrivances  " 
being  merely  surplusage.  Com.  v.  Bell 
(Ky.  1895),  30  S.  W.  Rep.  997. 

To  convict  a  person  for  using  nets  in 
violation  of  Me.  Priv.  and  Spec.  L.  of 
1885,  c.  463,  enacted  for  the  protection 
of  bass  in  Winnegance  creek,  the  com- 
plaint need  not  allege  the  name  of  the 
owner  of  the  nets.  State  xk  Adams,  78 
Me.  486. 

Under  Me.  Priv.  and  Spec.  L.  1885, 
c.  463,  a  complaint  which  sufficiently 
states  an  unlawful  using  of  the  kind  of 
net  prohibited  by  section  3,  and  further 
alleges  the  unlawful  killing  of  bass  in 
violation  of  section  5,  is  not  bad  for  du- 
plicity, as  the  latter  allegation  is  mere- 
ly by  way  of  aggravation  of  the  former 
offense.     State  v.  Adams,  78  Me.  486. 

Maine  Laws  of  1889,  c.  306,  prohibit 
the  taking  of  certain  kinds  of  fish  with 
nets  of  greater  depth  than  one  hundred 
meshes,  allowing  the  use  of  smaller 
nets.  An  indictment  for  violating 
this  statute  alleged  the  taking  of  por- 
gies  "with  purse  and  drag  seines  of 
more  than   one    hundred    meshes   in 
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depth."  This  allegation  was  held  to 
exclude,  clearlr  and  directly,  the  ex- 
cepted nets.     State  v,  Murray,  84  Me. 

Under  Mats.  Pub.  Sut,  c  91,  it  is 
unlawful  to  catch  smelt  in  any  other 
manner  than  by  artificially  or  naturally 
baited  hook  or  handline.  In  an  action 
under  the  statute  the  complaint  fol- 
lowed substantially  the  wording  of  the 
statute,  and  moreover  alleged  that  the 
catching  was  done  *'  by  means  of  a 
seine  and  net."  It  was  held  sufficient. 
Com.  r.  Prescott,  151  Mass.  60. 

In  an  action  under  New  Jersey  Laws 
of  1877,  p.  84.,  prohibiting  the  taking  of 
fish  with  nets,  a  complaint  which  failed 
to  show  that  the  complainant  was  fish 
and  game  protector,  and  also  failed  to 
negative  the  proviso  of  the  said  act  to 
show  that  the  exceptions  were  inap- 
plicable in  the  present  case,  was  held 
insufficient.  State  v.  Meskill,  56  N. 
J.  L.  255. 

ObatmetlBC  tlie  Passage  of  Flah. — In  a 
prosecution  for  obstructing  the  pas- 
sage of  fish  with  a  dam,  the  defendant 
ol^ected  that  the  indictment  did  not 
charge  that  the  dam  was  in  Sumner 
county,  where  the  defendant  was  tried. 
The  indictment  states  that  the  defend- 
ant was  "  the  owner  and  operator  of  a 
certain  milldam  across  the  Ninnescah 
river,  •  •  •  at  what  is  commonly 
called  Stunkle's  mill,  said  mill  being 
situated  in  the  county  of  Sumner  and 
state  of  Kansas.  "  "niis  was  held  to  be 
a  sufficient  averment  that  the  dam  was 
in  Sumner  county.  State  v.  Stunkle, 
41  Kan.  456. 

Under  Mo.  Acts  of  1883,  p.  138,  pro- 
viding that  any  person  building  a  dam 
in  any  river  in  the  state  shall  have  a 
ftshway  therein,  an  indictment  which 
fails  to  state  that  the  dam  obstructed 
the  passage  of  fish  each  way,  so  that 
they  could  not  pass  when  the  stream 
was  swollen  beyond  its  ordinary  size,  is 
insufficient.  State  v.  Griffin,  89  Mo.  49. 

Under  the  Washington  Act  of  Feb- 
ruary 10,  1893,  intended  to  regulate 
and  license  the  catching  of  salmon,  a 
complaint  which  charges  the  defendant 
with  constructing  and  placing  in  the 
Columbia  river  a  fish  trap,  but  fails  to 
allege  that  the  trap  was  designed  for 
catching  salmon,  or  was  suitable  for 
that  purpose,  is  fatally  defective. 
State  V.  Tabell,  10  Wash.  498. 


Pnttlns  Aeld  In  Water. — Under  the 
New  Jersey  Act  of  March  22,  1886,  for- 
bidding the  putting  of  substances  in- 
jurious to  fish  into  the  waters  of  the 
state,  an  indictment  is  sufficient  if  it  de- 
scribes  the  deleterious  substance  sim- 
ply as  "acid,"  without  designating 
what  particular  acid ;  but  if  it  fails  to 
aver  that  the  acid  was  discharged  into 
the  water  in  such  quantity  as  would 
prove  fatal  to  the  fish  therein,  or  that 
any  of  said  fish  perished  in  conse- 
quence of  the  defendant's  act,  it  is  de- 
fective. State  V.  American  Forcite 
Powder  Mfg.  Co.,  50  N.  J.  L.  75. 

Unlawftal  Talcing  of  Lobsters. — An  al- 
legation in  the  indictment  that  de- 
fendant "caught"  certain  lobsters 
sufficiently  indicates  that  they  were 
alive  at  the  time  of  catching,  without 
any  further  averment  to  that  effect. 
State  V.  Dunning,  83  Me.  178. 

An  indictment  for  catching  lobsters 
contrary  to  Maine  Laws  of  iSiSg,  c.  292, 
which  alleged  that  the  defendant  did 
"catch  and  have  in  his  possession" 
certain  lobsters,  is  not  bad  for  duplic- 
ity, as  the  catching  necessarily  involves 
the  having  in  possession.  State  v. 
Dunning,  83  Me.  178. 

Maine  Stat.  1885,  c.  275,  (j  21,  pro- 
vides that  it  is  unlawful  to  catch  or 
possess  certain  lobsters,  and  that  such 
lobsters,  when  caught,  shall  be  liber- 
ated alive,  under  a  penalty  of  one  dol- 
lar for  each  lobster  so  caught  or  in 
possession,  not  so  liberated.  An  in- 
dictment averring  that  the  defendant 
"did  have  in  his  possession"  such 
lobsters,  without  averring  that  he  did 
not  liberate  them  alive,  is  defective. 
State  V.  Bennett,  79  Me.  55;  State  v, 
Trefethen  (Me.  1887),  8  Atl.  Rep.  547. 

Violation  of  Oyster  Laws. — Md.  Acts 
of  1886,  c.  206,  render  liable  to  a  pen- 
alty any  person  "  who  shall  use  any 
boat,  canoe,  or  vessel  "  to  take  oysters 
with  scrapes  or  dredges  in  certain 
waters.  An  indictment  for  violation 
of  this  statute  need  not  designate  the 
number  of  the  boat,  nor  describe  it  as 
a  licensed  boat  or  vessel,  or  as  a  vessel 
not  exceeding  ten  tons  burden.  Jones 
V.  State,  68  Md.  613. 

An  indictment  which  charges  de- 
fendant with  carrying  oysters  in  viola- 
tion of  Md.  Act  of  1884,  c.  518,  is  fatally 
defective  where  it  fails  to  allege  that 
the  oysters  so  carried  were  taken  in  the 
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not  necessary  to  aver  in  the  indictment  that  the  offense  did  not 
fall  within  the  exception,  that  being  matter  of  defense.^ 

Joinder  of  Defendants. — If  two  persons  unlawfully  fished  at  the  same 
time  and  from  the  same  boat,  they  are  properly  joined  as  defend- 
ants, although  each  was  fishing  on  his  own  account.* 

II  Civil  Actions — 1.  In  General. — The  civil  cases  on  this  subject 
are  few  and  scattered,  relating  for  the  most  part  to  the  kind  of 
action  to  be  brought.  It  has,  however,  been  held  that  where  an 
offense  against  a  fishery  right  was  committed  in  one  county,  and 
the  injury  resulted  in  another,  the  action  might  be  brought  in 
either  county.*  And  where  the  plaintiff's  rights  have  been 
infringed  by  more  than  one,  the  offenders  may  be  joined  as 
defendants,  if  the  injury  to  the  plaintiff  and  their  defense  to  the 
action  depend  upon  the  same  facts.* 


waters  of  the  state  of  Maryland.  State 
V.  Insley,  64  Md.  28. 

Where  a  party  is  indicted  for  dredg- 
ing without  the  owner's  permission 
upon  an  oyster  bed  duly  staked  up 
within  the  waters  of  the  state,  in  vio- 
lation of  *'  an  act  for  the  preservation 
of  clams  and  oysters  in  Maurice  River 
cove  and  Delaware  bay,"  the  indict- 
ment is  defective  unless  it  distinctly 
alleges  that  the  unlawful  dredging  took 
place  in  Maurice  River  cove  or  in 
Delaware  bay.  Polhamus  v.  State,  57 
N.  J.  L.  348. 

It  is  provided  in  P.  L.  1890,  p.  280, 
that  "  any  person  or  persons,  citizens 
of  this  state"  (New  Jersey),  may 
hold  as  personal  property  oyster  beds 
planted  by  them  in  navigable  wa- 
ters, and  it  is  a  misdemeanor  to  take 
oysters  from  such  beds  without  the 
permission  of  the  occupant.  In  an  ac- 
tion for  violation  of  this  statute,  an  in- 
dictment which  failed  to  aver  that  the 
grounds  from  which  the  defendant  was 
alleged  to  have  taken  the  oysters  were 
grounds  used  or  occupied  by  a  citizen 
of  New  Jersey  was  held  fatally  defect- 
ive.  State  V.  Post,  55  N.  J.  L.  264. 

The  New  York  Penal  Code,  §  441, 
declares  that  a  nonresident  who  "  plants 
oysters  in  the  waters  of  this  state,  with- 
out the  consent  of  the  owner  of  the 
same,  *  *  *  for  his  own  benefit,  or  the 
benefit  of  a  nonresident  employer,  is 
guilty  of  a  misdemeanor."  An  in- 
dictment under  this  statute  which 
failed  to  state  that  the  defendant 
planted  the  oysters  '*  for  his  own  bene- 
fit or  the  benefit  of  a  nonresident  em- 
ployer "  was  held  insufficient.  People 
V.  Lowndes,  130  N.  Y.  455. 

1.  Vt.  Act  of  1884,  No.  73,  forbids 


catching  pond  pickerel  between  certain 
dates.  No.  245  provides  that  fishing 
with  hook  and  line  in  Lake  Bomaseen 
is  not  prohibited.  An  information  un- 
der No.  73  need  not  negative  the  tak- 
ing of  the  fish  by  hook  and  line,  that 
beingmerelya  matter  of  defense.  State 
V.  Smith,  61  Vt.  346. 

In  an  action  for  selling  trout  contrary 
to  Me.  Rev.  Stat.,  c.  40,  ^  49,  the  com- 
plaint was  objected  to  for  not  aver- 
ring that  the  sale  did  not  come  within 
certain  other  statutes  which  allow  the 
selling  of  trout  under  certain  condi- 
tions. The  court  held  that  any  justi- 
fication of  the  kind  would  be  a  matter 
of  defense ;  and  that  it  was  necessary 
to  aver  against  such  exceptions  only 
when  they  were  found  in  the  enacting 
clause  of  the  exception  upon  which  the 
complaint  was  based.  State  v.  Skol- 
field,  86  Me.  149. 

2.  Com.  V.  Weatherhead,  no  Mass. 

175- 

8.  When  an  injury  to  a  fishery  in  one 
county  is  occasioned  by  an  obstruction 
to  the  passage  of  fish,  erected  in  an- 
other county,  the  owners  of  the  fishery 
may  bring  their  action  in  either 
county.  Barden  v.  Crocker,  10  Pick. 
(Mass.)  383. 

4.  Where,  in  an  action  to  quiet  title 
to  a  fishing  privilege,  the  defendants 
severally  claimed  rights  affecting  the 
plaintiff's  right  appurtenant  to  his 
land,  and  their  claim,  though  under 
different  patents,  was  from  the  same 
source,  and  the  injury  to  the  plaintiff, 
as  well  as  their  defense  to  the  action, 
depended  as  to  each  upon  the  same 
facts,  it  was  held  that  tlie  several  de- 
fendants were  properly  joined.  Heck- 
man  V.  Swett,  99  Cal.  303. 
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2.  Kind  of  Action— TrMpasi. — Where  the  injury  for  which  the 
plaintiff  seeks  to  recover  is  a  direct  interruption  of  his  fishery 
rights,  resulting  immediately  from  force  used  by  the  defendant, 
the  proper  common-law  action  is  trespass.^ 

Trwpan  on  the  CaM. — Where  the  injury  is  the  indirect  result  of  the 
force  used,  trespass  on  the  case  will  lie* 

Unlawful  Detainer  may  be  maintained  against  a  person  entering 
upon  oyster  beds  and  holding  them  against  their  rightful  owner  » 

Iiyunction. — Where  the  law  is  powerless  to  punish  the  trespasser 
or  prevent  a  repetition  of  the  trespass,  equity  will  interfere  by 
injunction.* 

In  Aetioni  to  Becover  Penalties  allowed  by  statute  for  violation  of 
fishery  laws,  or,  as  they  are  generally  termed,  qui  tarn  actions,  the 
proper  common-law  action  is  debt.^ 

3.  The  Declaration. — The  decisions  on  the  declaration  in  fishing 
cases  are  but  few,  and  are  all  based  on  the  various  statutes  under 
which  the  actions  were  brought,  thus  admitting  of  but  little 
classification.*     In  the  case  of  an  oyster  bed  set  out  in  navigable 


X.  Smith  V.  Kemp,  a  Salk.  637 ;  Hol- 
ford  f.  Bailey,  13  Jur.  278;  Hart  v. 
Hill,  I  Whart.  (Pa.)  124. 

In  Boatwright  v.  Bookman,  i  Rice 
L.  (S.  Car.)  447,  the  plaintiff  had  con- 
structed several  fi.sh  traps,  having  ob- 
tained the  permission  of  the  proprietor 
to  use  the  shores  for  that  purpose. 
The  defendants  unlawfully  cut  away 
one  of  his  traps,  thereby  opening  a 
sluice  and  rendering  all  of  his  traps 
useless.  It  was  held  that  an  action  of 
trespass  would  lie. 

Treapaaa  Qoare  Claniom  Fr^t. — A 
grant  of  land  covered  by  an  arm  of  the 
sea  only  at  high  water  will  entitle  the 
grantee  to  maintain  an  action  of  tres- 
pass quare  clausum  fregit  against  a 
person  taking  oysters  from  the  rocks 
within  the  grant.  McKenzie  v.  Hu- 
let.  Term  (N.  Car.)  181. 

S.  The  plaintiff  owned  an  exclusive 
right  to  catch  fish  within  certain 
limits  by  means  of  fixtures  attached  to 
the  soil.  In  an  action  against  the  de- 
fendant for  infringing  this  right,  it 
was  held  that  the  proper  remedy  was 
an  action  on  the  case.  Matthews  v. 
Treat.  75  Me.  594. 

Obftmctlnc  Passace  of  Flah. — Mass. 
Stat.  1815,  c.  II,  vested  in  the  town  of 
M.  the  right  of  disposing  of  the  priv- 
ilege of  taking  alewives  in  a  river 
within  the  limits  of  the  town,  and  en- 
acted that  persons  obstructing  the  pas- 
sage of  the  fish  should  be  liable  to  a 
penalty.  It  was  held  that  an  action 
on  the  case  might  be  maintained  by 


the   vendee   of   the   privilege    against 
any  person  obstructing  the  passage  of 
the  fish.     Harden  v.  Crocker,  10  Pick. 
(Mass.)  383. 
8.  Where,  under  Va.  Act  of  April  i, 

1893,  the  plaintiff  obtained  a  grant  of 
certain  oyster  bfeds  for  one  year,  for  the 
purpose  of  planting  oysters,  paid  the 
tax  thereon  and  had  the  beds  staked  off 
as  required,  it  was  held  that  he  might 
maintain  an  action  of  unlawful  detainer 
against  a  party  entering  upon  such 
beds  and  holding  them  against  him. 
Power  V.  Tazewells,  25  Gratt.(Va.)  786. 

4.  Where  a  person  persistently  tres- 
passes on  another's  fishery  rights,  and 
the  trespasser  is  irresponsible,  so  that 
the  recovery  of  damages  cannot  be  had 
from  him  at  law,  equity  may  interfere 
by  injunction  to  restrain  him  from 
further  trespassing.  Wilson  v.  Hill, 
46  N.  J.  Eq.  367. 

Must  be  Case  for  Equitable  Relief. — An 
averment  in  a  bill  for  an  injunction  to 
restrain  an  oyster  inspector  from  col- 
lecting fees  under  Code  Virginia  1887, 
§  2134,  as  amended  by  Act  of  March  5, 

1894,  '^^t  th^  statute  in  violation  of 
which  the  act  complained  of  is  being 
done  is  unconstitutional,  will  not  con- 
fer jurisdiction  on  equity  to  grant  the 
relief  sought,  unless  the  other  alle- 
gations make  out  a  case  for  equitable 
relief.  Thomas  v.  Rowe  (Va.  1895), 
22  S.  E.  Rep.  157. 

6.  See  article  Penalties  AND  Penal 
Actions. 
6.  Sufficient  Declaration. — In  an  action 
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The  Declaration. 


waters,  an  averment  that  the  bed  was  distinctly  marked  sufficiently 
shows  retention  of  title  by  the  person  setting  it  out.* 


under  Connecticut  Act  of  iS68,  which 
imposes  a  penalty  of  one  hundred  dol- 
lars for  permitting  anj  refuse  from 
the  manufacture  of  gas,  or  of  oil  from 
white  fish,  or  other  substance  delete- 
rious to  fish,  to  flow  into  the  waters  of 
the  state,  the  defendant  objected  that 
the  declaration  was  defective  in  not  al- 
leging that  the  refuse  allowed  to  drain 
into  the  sea  was  deleterious  to  fish.  It 
was  held  that,  under  the  terms  of  the 
statute,  such  allegation  was  unneces- 
sary. Blydenburgh  v.  Miles,  39  Conn. 
484. 

Immaterial  Variance. — In  an  action  of 
debt  to  recover  a  penalty  under  Mass. 
Stat.  1797,  c.  69,  providing  for  the  pres- 
ervation of  alewives  in  the  Weweantit 
river,  the  declaration  alleged  that  the 
committee  directed  the  defendant,  the 
owner  of  a  dam  on  the  Weweantit 
river,  to  open  a  sluiceway  to  the  bed  of 
the  river  and  to  keep  the  same  open 
for  a  certain  period.  Only  the  part  re- 
lating to  the  opening  of  the  sluice  was 
proved,  and  no  proof  was  offered  as  to 
the  direction  to  keep  it  open.  But,  as 
by  the  statute  the  not  opening  a  sluice- 
way when  required,  and  the  not  keep- 
ing the  same  open,  are  distinct  offenses, 
and  the  violation  assigned  was  the  not 


opening,  it  was  held  that  the  variance 
was  not  material.  Briggs  v.  Murdock, 
13  Pick.  (Mass.)  305. 

In  an  action  for  infringement  of  an 
exclusive  right  of  fishing,  each  count 
of  the  declaration  alleged  that  the  de- 
fendant '*  with  force  and  arms  broke 
and  entered  the  plaintiff's  close."  The 
court  held  that,  while  the  action  was 
technically  that  of  trespass,  yet  using 
the  word  "  close  "  in  its  more  compre- 
hensive sense,  as  indicated  by  the 
words  "  fishery  and  fishing  privilege  " 
following,  it  was  not  entirely  inappro- 
priate in  an  action  on  the  case;  and 
the  action  being  virtually  on  the  case, 
an  amendment  would  be  allowed,  if 
necessary.    Matthews  v.  Treat,  75  Me. 

594- 

Verdict. — In  an  action  to  recover  the 
penalty  for  taking  lobsters  under  nine 
inches  in  length,  in  violation  of  Me. 
Rev.  Stat.,  c.  40,  §  21,  it  was  held  that 
the  jury  might  find  a  verdict  for 
less  than  the  whole  number  of  lob- 
sters alleged  in  the  declaration,  and 
the  fine  be  proportionate  to  the  find- 
ing. Thompson  v.  Smith,  79  Me. 
160. 

1.  Metzger  v.  Post,  44  N.  J.  L.  74, 
43  Am.  Rep.  341. 
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FIXTURES. 

By  E.  E.  Wiley. 

L  FoEM  OF  Action,  i6. 
n.  Paeties,  17. 
nL  Declaeation,  17. 

rV,   INSTEUCTIOKS,  1 7. 

I.  FoEM  OF  Action — Trover. — An  action  of  trover  will  lie  in  favor 
of  the  owner  of  fixtures,  against  one  who  refuses  to  deliver  them 
up  on  demand.  Such  an  action  may  be  brought  by  a  tenant 
against  the  owner  of  the  land,  for  preventing  the  lawful  removal 
of  fixtures  during  the  term  ;  ^  by  the  owner  of  the  land,  for  fixtures 
unlawfully  removed  by  the  party  in  possession ;  *  or  by  a  mort- 
gagee ^  or  vendee  of  real  estate,  against  any  one  who  converts 
them  to  his  own  use.* 

EepleTin. — Where  fixtures  have  been  wrongfully  severed  from  the 
premises,  they  become  personal  property,  and  an  action  of  replevin 
may  be  maintained  for  them  by  the  owner.* 

Ixynnctlon. — An  injunction  may  be  had  to  prevent  the  unlawful 
removal  of  fixtures  from  the  premises.® 

X.  Russell  V.  Richards,  10  Me.  429;  from  the  leased  premises;  Dudley  v. 
Hilborne  v.  Brown,  12  Me.  162;  Davis  Hurst,  67  Md.  44,  an  injunction  by  the 
V.  BuflFum,  51  Me.  160;  Roflfey  v.  purchaser  of  land  at  a  mortgage  fore- 
Henderson,  17  Q^  B.  575,  79  E.  C.  L.  closure  sale  to  prevent  a  party,  to 
575,  16  Jur.  84.  whom  the  mortgagor  had  executed  a 

S.  Westgate   v.   Wixon,    128  Mass.  subsequent    chattel     mortgage,    from 

304;  Plumer  f.  Plumer,  30  N.  H.  558.  selling    machinery   on    the   premises, 

t.  Burnside  v.  Twitchell,  43  N.  H.  covered  by  the  mortgage. 
390,  holding  also  that  trespass  quare  In  California  the  remedy  by  injunc- 
clausum  for  entering  and  taking  the  tion  to  restrain  the  removal  of  fix- 
fixtures,  or  trespass  de  bonis  for  taking  tures,  under  the  Practice  Act,  is  held 
and  carrying  them  away,  is  maintain-  to  be  preventive  only,  and  not  exclu- 
able.  sive  of  any  other  remedy.     Sands  v. 

it.  Wadleighv.  Tanvrin,4i  N.  H.530.  PfeiflTer,  10  Cal.  259. 

0.  Sands  v.   PfeifTer,   10  Cal.   259;  Conversion  of  Property  by  Injunction. 

Michigan  Mut  L.  Ins.  Co.  v.  Cronk,  — L.J  as  tenant  of  B.,  placed  certain  fix- 

93  Mich.  49;  Gill   V.  De  Armant,  90  tures  upon  the  real  estate  of  B.,  and  B. 

Mich.  435.     But  see  Roberts  v.  Dau-  subsequently  sued  out  an  injunction  to 

phin  Deposite  Bank,  19  Pa.  St.  71.  prevent  L.  from  removing  the  fixtures. 

•.  Dougherty    v.    Spencer,    23    111.  Upon  a  showing  by  L.  the  injunction 

App.  357,  a  bill  of  injunction  to  pre-  was  dissolved,  and  thereafter  L.  sued 

vent  a  tenant  from  removing  a  house  B.  for  damages  caused  by  the  injunc- 
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n.  Parties. — In  an  action  brought  by  a  mortgagee  against  a 
mortgagor  to  subject  the  premises  to  sale,  the  purchasers  of 
fixtures  thereon  may  be  joined  as  parties  to  the  suit,  and  the 
value  of  the  fixtures  purchased  subjected  to  the  payment  of  the 
mortgage.* 

III.  Declaeation — Generally. — Where  the  declaration*  in  trespass 
is  for  the  taking  of  goods,  chattels,  and  effects,  the  plaintiff  may 
recover  the  value  of  fixtures  under  these  words ;  *  but  the  price 
of  unsevered  fixtures  cannot  be  recovered .  under  a  count  for 
goods  sold  and  delivered.* 

Allegation  of  Value. — It  is  not  necessary  that  the  value  of  the 
fixtures  be  alleged.  The  plaintiff  need  only  allege  the  damage 
he  sustained  in  not  being  permitted  to  remove  them.* 

Allegation  of  Ownership. — A  specific  allegation  that  the  plaintiff 
owns  the  fixtures  upon  the  real  estate  in  question  is  not  essential. 
An  allegation  that  he  owns  the  real  estate  implies  that  he  owns 
the  fixtures  thereon.* 

IV.  INSTEUCTIONS. — It  being  a  mixed  question  of  law  and  fact 
whether  particular  things  are  fixtures  or  not,  the  court  should 
guide  the  jury  to  an  intelligent  determination  of  the  question  by 
an  explanation  of  the  legal  meaning  of  the  term.® 

tion.     At  the  trial  the  court  instructed  6.  Grand  Lodge,  etc.,  v.   Knox,  27 

the  jury  that  the   mere  issjiance  and  Mo.  315. 

service  of  the  injunction  was  a  conver-  Failure  to  Except  to  Ruling  of  Court. — 

sion  of  the  fixtures  by  B.     It  was  held  Where,  upon  the   trial    of   an   action, 

that   the   instruction    was    erroneous,  certain  articles  of   personal   property 

Lacey  v.  Beaudry,  53  Cal.  693.  are  held,  as  a  matter  of  law,  not  to  be 

1.  Smith  V.  Altick,  24  Ohio   St.  369.  fixtures,  if  no  exception  is  taken  upon 

8.  Pitt  V.  Shew,  4  B.  &  Aid.  206,  6  the  trial  to  such  ruling  no  question  of 

E.  C.  L.  453.  error  is  presented  upon  appeal  in  re- 

3.  Lee  v.  Risdon,  7  Taunt.  188,  2  E.  gard  thereto,  and  if  there  is  no  request 
C.  L.  188,  2  Marsh.  495 ;  Nutt  v.  But-  to  present  any  question  of  fact  in  re- 
ler,  5  Esp.  N.  P.  176.  But  see  Hallen  spect  to  such  articles  to  the  jury,  the 
V.  Runder,  i  C.  M.  &  R.  266.  court  upon  appeal  must  accept  the  con- 

4.  Prescott  v.  Wells,  3  Nev.  82.  elusion    reached   by  the   trial   court. 
0.  Cromie  v.  Hoover,  40  Ind.  49.  Scobell  v.  Block,  82  Hun  (N.  Y.)  223. 
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FOLIOING  PAPERS. 

In  Some  of  the  Code  Statee  there  are  rules  of  court  requiring  all 
pleadings  exceeding  two  folios  in  length  to  be  distinctly  numbered 
and  marked  at  each  folio  in  the  margin  thereof,  and  all  copies, 
either  for  the  parties  or  for  the  court,  to  be  numbered  or  marked 
in  the  margin,  so  as  to  conform  to  the  original  draft  or  entry  and 
to  each  other.* 

The  Term  "  Polio,"  as  used  in  computing  the  length  of  written 
legal  documents,  signifies  one  hundred  words,  counting  every 
figure,  necessarily  used,  as  a  word.* 

On  Appeal,  the  pleader  should  not  refer  to  the  original  pleadings 
by  folios,  for  when  the  papers  are  printed  the  original  folios  are 
omitted,  and  the  court  cannot  determine  to  what  the  references 
refer.* 

1.  N.  Y.  Supreme  Court  Rules  19;  In  Varnum  v.  Hart,  47  Hun  (N.  Y.) 
Minn.  Dist.  Court  Rules  8.  i8,  where  the  answer  referred  to  the 

Fleadlag  Leu  than  Two  Folios. — Where  matter    contained    in    original    com- 

an  answer  was  less  than  two  folios  in  plaint  by  folios,  the  court  refused  to 

length,  but    the  answer  and   affidavit  consider  the  questions  raised  by  such 

of  verification  together  exceeded  that  references. 

amount,  it  was  held  that  the  answer  Controverted  Allegations  should  Ap- 
and  verification  could  not  be  taken  to-  pear  upon  the  Face  of  Answer. — Under 
gether,  and  that  it  was  not  necessary  N.  Y.  Code  Civ.  Pro.,  ^  500,  the  con- 
to  folio  the  answer.  German  Ameri-  troverted  allegations  should  appear 
can  Bank  v.  Champlin,  11  Civ.  Pro.  upon  the  face  of  the  answer,  and  when 
Rep.  (Erie  County  Ct.)  452.  there  is  a  mere  reference  by  folios  to 

2.  I  Burrill's  Law  Diet.  639;  Black's  the  original  pleadings,  the  court  will 
Law  Diet.  502;  10  Staf.  at  L.  ( U.  S. )  refuse  to  examine  them,  as  present- 
168;  N.  Y.  Code  Civ.  Pro,,  ^  3343;  ing  nothing  intelligible.  Baylis  v. 
Minn.  Stat.  1894,  ^  255.  Stimson,    no    N.  Y.    621;    Avery    v. 

S.  Caulkins  T'.  Bolton,  98  N.  Y.  511;  New  York  Cent.,  etc.,  R.  Co,  (Buf- 
Crosley  r.  Cobb,  3H0W,  Pr.  N.  S.(N.  falo  Super,  Ct,),  24  N,  Y,  St,  Rep. 
Y.  Supreme  Ct. )  37.  918. 
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FORCIBLE  ENTRY  AND  DETAINER. 

By  Alfred  Pizey. 

I.  Origin  and  Eaely  Development,  21. 

1.  The  Common  Law,  21. 

2.  The  Criminal  Statutes,  22. 

3.  Statutes  Giving  Restitution  of  Premises,  23, 

4.  Forcible  Entry  and  Forcible  Detainer  as  Distinct  Offenses,  24. 

5.  Present  Status  of  the  Early  Law,  25. 

n.  The  Dual  Civil  and  Criminal  Proceeding,  25. 

1.  The  Public  Offense,  25. 

a.    The  Lndictment,  25. 

( 1 )  General  A  negations,  2  5 . 

(2)  Additional  Allegations  to  Lnsure  Restitution,  27. 
b.   Statutes  15  Rich.  LI.,  c.  2,  and  8 Henry  F/,,  c.  p,  28. 

(i)    'yurisdiction,  28. 
(2)    The  Complaint,  29. 

2.  The  Civil  Action,  29. 

a.  The  Inquisition,  29. 

b.  Restitution  upon  Lndicttnent,  29. 

c.  Re-restitution,  30. 

3.  Process,  31. 

4.  Pleas  in  Defense,  3 1 . 

a.  Ln  Actions  by  Indictment,  31.  ' 

b.  In  Summary  Proceedings,  31. 

5.  Trial,  32. 

a.  By  Indictment,  32. 

b.  By  Summary  Action,  32, 

m.  Proceedings  in  Appellate  Courts,  32. 

1.  Certiorari  and  Supersedeas,  32. 

2.  Mandamus,  t^t^. 

3.  Record  of  Summary  Actions,  t^t^. 

TV.  Modern  Actions  in  the  United  States,  34. 

1 .  Historical  Sketch,  34. 

2.  Early  Actions,  34. 

3.  Usual  Modern  Actions,  34. 
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FORCIBLE  ENTRY 

a.  Actions  for  Forcible  Injuries^  34. 

b.  Actions  Not  Involving  Force ^  42. 
€.   Criminal  Actions^  45 . 

4.  Nature  of  the  Action^  45. 

5.  jurisdiction,  46. 

6.  Venue,  48. 

7.  Parties,  48. 

a.  Plaintiffs,  48. 

^i)  In  Actions  Involving  Force,  48. 

(2)  Actions  in  Which  Force  Is  Not  an  Element,  50. 

(3)  Married  Women,  52. 

(4)  ///  Actions  between  Tenants  in  Common^  52. 

(5)  Vendee  Pendente  Lite,  52.    . 

(6)  y^oinder  of  Parties  Plaintiff,  52 

b.  Defendants,  52. 

8.  Notice  to  Quit  and  Demand  for  Possession,  54. 

9.  The  Complaint,  57, 

a.  Form,  57. 

b.  Necessary  Allegations,  58. 

(i)  In  Forcible  Injuries,  58. 

(«)  Estate  and  Possession,  58. 

(b)  Entry  and  Detainer,  59. 
^2)  In  Non-forcible  Injuries,  60. 
(3)   Generally,  61. 

(a)  Description  of  the  Premises,  61. 

(^)  Allegations  of  Damage,  6^. 

\c)  Service  of  Notice  and  Demand,  6^, 

c.  Verification,  63. 

10.  Original  Process,  64. 

a.  Hoxv  Governed,  64. 
^.  Amendments,  64. 

11.  Pleas  in  Defense,  64. 

tf.  /«  Abatement,  64. 
^.  /«  ^ar,  64. 

f  i)   Generally,  64. 

(2)  /«  Landlord  and  Tenant  Actions,  6(i, 

12.  Amendments,  67. 

13.  Abatement  of  the  Action,  J^^.     - 

14.  r-^-r  7>/a/,  69. 

a.   Jurors,  69, 

^.    Witnesses,  69, 

^,  Functions  of  Court  and  Jury,  69. 

</.    Verdict,  70. 

^.  Motion  to  Quash  j  New  Trial,  70. 

15.  Judgment,  71. 

a.    J^i^a/  Judgment  may  be  Rendered^  71, 

^.  Form  of  judgment,  72. 

r.   Satisfaction,  72. 

</.  Effect  and  Conclusiveness,  72. 

16.  Enforcement  of  the  Judgment,  73. 

tf.  Execution,  73. 
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Origin  and  AND  DETAINER.  Development. 

b.  Restitution  of  the  Premises^  73. 

c.  Re-restitution^  74. 

17.  Appellate  Procedure,  74. 

a.  Appeals  and  Reviews,  74. 

(i)  How  Effected,  74. 
(2)    The  Record,  75. 

b.  Inferior  Appellate  Courts,  77. 

c.  Questions  Considered,  tj. 

d.  Undertaking  and  Stay  of  Execution^  79. 

18.  Mandamus,  82. 

19.  Injunction,  82. 

20.  Some  Special  Procedure  in  Kentucky,  83. 

CROSS-REFERENCES. 

See   also   articles   EJECTMENT,    vol.    7,  p.  260;  LANDLORD 
AND  TENANT;  TRESPASS. 

I.  Obigin  and  Early  Development  —  1.  The  Common  Law  — 

Early  Common-law  Actions.  —  The  early  common  law  had  actions 
which  dealt  with  the  recovery  of  the  possession  of  lands,  tene- 
ments, and  hereditaments,  and,  in  a  greater  or  less  degree,  without 
regard  to  ownership.  Such  were  the  assize  of  "  novel  disseisin," 
the  assize  of  "  mort  d'ancestor,"  and  the  writs  of  entry  "  sur 
disseisin."  They  were  summary  in  character  compared  with 
other  of  the  old  real  actions,  and  were  more  easily  differentiated 
to  meet  new  demands.  But  they  were  much  too  rude  and 
technical  to  outlast  the  early  period.* 

Eemedy  by  Entry.  —  In  addition  to  these  public  actions  one  dis- 
seised of  his  lands  or  tenements  had  a  private  remedy  for 
their  recovery.  He  could  enter  upon  his  disseisor  and  retake 
possession ;  peaceably  if  may  be,  but  if  not,  then  by  force 
or  with  threats.*  A  peaceable  entry  by  one  having  the  right 
of  possession   is  still  recognized  as  lawful,'    A  forcible  entry, 

1.  See  generally,  on  this  subject,  2  292,  i  H.  Bl.  555;  Jones  v.  Foley, 
Pollock  and  Maitland's  History  of  (1891)  i  Q.  B.  730;  4  Blackstone  Com. 
English  Law,  "  Ownership  and  Pos-  (Cooley,  3d  ed.)  149;  Taunton  v,  Cos- 
session,"  section  "  Seisin,"  pp.   29-79;  tar,  7  T.  R.  427. 

3    Blackstone   Com.   (Cooley,    3d   ed.)  Breaking  by  Landlord.  —  Entry  by  a 

170,  197.  184-191.  landlord  entitled,   by  breaking  in  the 

2.  Pollock  and  Maitland's  History  of  door  in  the  tenant's  absence,  is  good, 
English  Law,  pp.  49,  572,  note  2;  3  though  some  articles  of  furniture  re- 
Coke  on  Littleton  (Am.  ed.  1812)  257a  main.  Turner  v.  Meymott,  x  Bing. 
(i);    2    Taylor    Landlord   and   Tenant  158,  8  E.  C.  L.  450,  7  Moore  574. 

(8th   ed.),   §    786;  4  Blackstone   Com.  A  Peaceable  Entry  into  a  Parish  House 

(Cooley,   3d   ed.)   149;    Anonymous,   3  by  the  parish  officers  is  good  notwith- 

Salk.    170;  Blades   v.    Higgs,  10  C.  B.  standing  statutory  remedies  given  for 

N.  S.  717,  100  E.  C.  L.  717.  such  cases.     They  do   not  take  away 

3.  2  Eng.  Stat,  at  L.  240;  Davis  v.  the  common-law  right  of  the  owner  to 
Burrell,  10  C.  B.  821,  70  E.  C.  L.  821;  enter  and  take  possession  if  it  can  be 
Lows  V.  Telford,  L.  R.  i  App.  414,  13  done  peaceably.  Wildbor  v.  Rain- 
Cox  C.  C.  226;  Taylor  v.  Cole,  3  T.  R.  forth,  8  B.  &  C.  4,   15  E.  C.  L.  144. 
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on  the  other  hand,  whether  by  those  entitled  or  by  interlopers, 
caused  assaults,  riots,  and  other  breaches  of  the  peace.  Such  an 
entry  ran  counter  to  the  maintenance  of  good  order  and  tranquillity 
in  the  realm.*  With  the  growing  importance  of  the  latter  it 
became  an  indictable  offense  at  the  common  law  for  one,  whether 
entitled  to  the  possession  or  not,  to  recover  it  by  forcible  self- 
help.* 

Hatnre  of  the  Action.  —  The  common-law  action  is  purely  criminal. 
Its  whole  object  is  to  punish  the  offense  against  the  public  which 
results  from  the  use  of  forcible  self-help  to  right  private  wrongs. 
The  kind  of  property  is  immaterial  if  it  is  capable  of  being  forcibly 
entered  upon.' 

2.  The  Criminal  Statutes.  —  The  first  statutes  of  forcible  entry 
were  enacted  during  the  turbulent  reign  of  Richard  II.  One  is 
known  as  5  Rich.  II.,  c.  7,  and  was  enacted  in  1381  ;  the  other, 
as  15  Rich.  II.,  c.  2,  enacted  in  1391.*  They  supplement  and 
more  clearly  define  the  common-law  action.  And  the  15  Rich. 
II.,  c.  2,  provides  a  summary  proceeding  for  the  punishment  of 
the  breach  of  the  peace  attendant  upon  forcible  entries,  which 
would  seem  to  have  been  very  frequent  and  severe  during  this 
reign.  These  statutes  do  not  make  any  change  in  the  criminal 
nature  of  the  action.  It  remains  a  criminal  proceeding  only,  as 
at  common  law.*     The  kind  of  property,  however,  upon  which 


1.  Pollock  and  Maitland,  History  of 
English  Law,  p.  572 ;  4  Blackstone  Com. 
(Cooley,  3d  ed.)  148. 

In  discussing  a  similar  subject  Black- 
stone  says:  "If,  therefore,  he  can  so 
contrive  it  as  to  gain  possession  of  his 
property  again  without  force  or  terror, 
the  law  favors  and  will  justify  his  pro- 
ceeding. But  as  the  public  peace  is  a 
superior  consideration  to  any  one  man's 
private  properly;  and  as,  if  individu- 
als were  once  allowed  to  use  private 
force  as  a  remedy  for  private  injuries, 
all  social  justice  must  cease,  the  strong 
would  give  law  to  the  weak,  and  every 
man  would  revert  to  a  state  of  nature; 
for  these  reasons  it  is  provided  that 
this  natural  right  of  recaption  shall 
never  be  exerted  where  such  exertion 
must  occasion  strife  and  bodily  con- 
tention, or  endanger  the  peace  of  so- 
ciety." 3  Blackstone  Com.  (Cooley, 
3d  ed.)  5. 

2.  Rex  V.  Storr,  3  Burr.  1699;  Rex  v. 
Wilson,  8  T.  R.  357. 

"  Forcible  entry  is  an  offense  at  the 
common  law,  and  not  one  created  by 
the  statute."  Rex  v.  Bathurst,  Sayer 
225. 

"  No  doubt  an  indictment  will  lie  at 
common    law    for    a    forcible    entry; 


though  they  are  generally  brought  on 
the  acts  of  Parliament."  Rex  z*.  Bake, 
3  Burr.  1732. 

And  "  at  common  law  one  was  in- 
dictable for  entering  into  land  where- 
into  his  entry  was  not  lawful,  though 
there  was  no  force."  Reg.  z/.  Dyer,  6 
Mod.  96. 

3.  2  Bishop  Criminal  Law  (7th  ed.), 
§  497. 

4.  2  Eng.  Stat,  at  L.  240,  339. 

"  The  earliest  statute  merely  pro- 
hibits the  offense  of  forcible  entry  oc 
pain  of  imprisonment;  the  second  gives 
summary  power  to  the  justices;  the 
third  extends  the  remedy  to  caser. 
where  the  entry  may  have  been  peace- 
able, but  is  followed  up  by  a  forcible 
detainer."  Rex  v.  Wilson,  3  Ad.  & 
El.  817,  30  E.  C.  L.  229. 

Bishop,  in  his  work  on  Criminal 
Law  (7th  ed.),  changes  his  text,  on 
the  authority  of  Puffhead,  to  read  5 
Rich.  II.,  c.  8,  instead  of  5  Rich.  II., 
c.  7.  But  the  latter  is  the  correct  cita- 
tion, according  to  the  Statutes  at  Large. 
2  Bishop  Criminal  Law  (7th  ed.),  §  492. 

6.  "  The  justices  have  proceeded  on 
the  statute  8  Hen.  VI.,  following  up  t,wo 
statutes  of  Richard  II.,  the  object  of 
which,  according  to  Hawkins,  is  to  pre- 
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a  statutory  entry  can  be  made  is  restricted  to  lands  and  tene- 
ments. These  words  are  probably  used  in  their  widest  sense,* 
though  special  mention  is  made  by  the  statute  15  Rich.  II.,  c.  2, 
of  forcible  entries  into"  benefices  and  offices  of  holy  church."* 
So  an  indictment  will  lie  for  a  forcible  entry  into  tithes  and  rents,' 
but  not  for  a  forcible  entry  into  a  passage  or  into  a  common, 
because  they  are  neither  lands  nor  tenements.*  Parish  churches 
and  vicarage  houses  are  within  the  statutes.* 

3.  Statutes  Giving  Restitution  of  Premises  —  Origin  ofthe  Civil  Action. 
—  The  statute  8  Henry  VI.,  c.  9,  w^as  enacted  in  1429.  The 
offense  against  the  peace  remains  an  important  part  of  the 
legislation.  There  is  also  provided  a  civil  remedy  for  him  who 
has  been  disseised,  having  for  its  object  restitution  of  the  prem- 
ises.®    This  is  the  beginning  of  the  civil  action. 

Only  a  Freeholder  could  Sue.  —  Bare  possession  without  regard  to 
ownership  will  not  sustain  an  action  upon  this  statute.  Only  a 
freeholder  can  be  seised  and  disseised  and  be  forcibly  interfered 
wath  under  it.  Only  one  who  has  interfered  with  the  possession 
of  a  freeholder  can  be  convicted  and  lose  the  premises  by  writ  of 
restitution.'' 


vent  Dreaches  of  the  peace  by  parties 
forcibly  asserting  their  own  rights." 
Rex  V.  Wilson,  3  Ad.  &  El.  817,  30  E. 
C.  L.  229,  5  N.  &  M.   164,  I  H.  &  W. 

387. 

The  Preamble  of  the  Statute  15  Richard 
II.,  c.  2,  shows  clearly  the  prominence 
of  the  public  and  criminal  character  of 
the  action.  Thus:  "  Item,  it  is  ac- 
corded and  assented,  that  the  ordi- 
nances and  statutes,  made  and  not  re- 
pealed, of  them  that  make  entries  with 
strong  hand  into  lands  and  tenements, 
or  other  possessions,  whatsoever,  and 
them  hold  with  force,  and  also  of  those 
that  make  insurrections,  or  great  rid- 
ings, riots,  routs,  or  assemblies,  in  dis- 
turbance of  the  peace,  or  of  the  common 
law,  or  in  affray  of  the  people,  shall  be 
holden,  and  kept,  and  fully  executed." 

1.  Iron  Mountain,  etc.,  R.  Co.  v. 
Johnson,  119  U.  S. 608. 

2.  2  Eng.  Stat,  at  L.  339. 

As  to  what  is  included  within  the 
scope  of  "  lands  and  tenements,"  see  2 
Blackstone  Com.  (Cooley,  3d  ed.)  17. 

3.  Anonymous,  Cro.  Car.  201. 

4.  Holmes's  Case,  2  Keb.  709;  Rex  v. 
Holmes,  i  Mod.  73. 

5.  Rex  V.  Larking;  i  Lev.  90,  i  Keb. 
438,  I  Sid.  loi,  pi.  i;  Bande's  Case, 
Cro.  Jac.  41. 

6.  3  Eng.  Stat,  at  L.  121. 

7.  Anonymous,  3  Salk.  i6g. 


Seisin  and  Disseisin  Defined.  —  This 
holding  by  the  courts  is  based  upon 
expressions  used  in  the  statute,  and  the 
meaning  which  the  law  gave  at  that 
time  to  the  words  "  seisin  "  and  "  dis- 
seisin." "  Seisin,"  at  the  common  law, 
signifies  possession,  not  generally,  but 
of  a  particular  kind.  It  was  "  defined 
to  be  possession  of  land  under  a  claim, 
either  express  or  implied  by  law,  of  an 
estate  amounting  at  least  to  a  free- 
hold." Towle  V.  Ayer,  8  N.  H.  57; 
Slater  v.  Rawson,  6  Met.  (Mass.)  439; 
Fort  Dearborn  Lodge  No.  214  v.  Klein, 
115  111.  177. 

"  'Disseisin  '  is  a  wrongful  putting 
out  of  him  that  is  seised  of  the  free- 
hold." 3  Bl.  Com.  (Cooley,  3d  ed.) 
169;  Co.  Litt.  (Am.  ed.  1812)  \%\a ; 
Towle  V.  Ayer,  8  N.  H.  57;  Weston  v. 
Reading,  5  Conn.  255;  Varick  v.  Jack- 
son, 2  Wend.  (N.  Y.)  167. 

Examination  of  the  Statute  8  Hen.  VI.  — 
The  statute  enacts  that  if  it  be  found 
"  that  any  doth  contrary  to  this  statute, 
then  the  justices  or  justice  shall  cause 
to  reseize  the  lands  and  tenements  so 
entered  or  holden  as  afore."  Farther 
on,  in  providing  a  remedy  in  damages, 
it  reads:  "  And,  moreover,  if  any  per- 
son he  put  out  or  disseised  of  any  lands 
or  tenements  "  he  "  shall  have  assize 
of  novel  disseisin  or  a  writ  of  trespass 
against  such  disseisor." 
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Remedy  Extended  to  Tenants,  Etc.  —  This  civil  remedy  was  extended 
by  the  statute  21  Jac.  I.,  c.  15,  enacted  in  1623,  and  restitution 
granted  to  "  tenants  for  term  of  years,  tenants  by  copy  of  court- 
roll,  guardian  by  knights'-service,  tenants  by  elegit,  statute-mer- 
chant and  staple."  *  Possession,  therefore,  is  not  yet  all-sufficient, 
but  the  estate  is  a  material  part  of  the  inquiry.  There  can  be 
no  force  for  purposes  of  restitution  upon  a  tenant  at  will  or  at 
sufferance.* 

4.  Forcible  Entry  and  Forcible  Detainer  as  Distinct  Offenses.  —  At 
the  common  law  and  under  the  statutes  of  Richard  II.,  there  was 
but  a  single  offense,  that  of  forcible  entry.  There  might  be  a 
forcible  detainer,  but  it  was  not  actionable  unless  coupled  with  a 
forcible  entry.  'This  was  changed  by  the  statute  8  Henry  Vl.,  c. 
9,  which  created  the  offense  of  forcible  detainer  after  a  peaceable 
entry.  Forcible  detainer  alone,  however,  remains  insufficient. 
To  be  an  offense  there  must  be  a  peaceable  entry,  which  is  unlaw- 
ful, followed  by  a  forcible  detainer.*  It  seems  that  a  tenant 
holding  over  his  term  is  answerable  under  this  statute.* 


The  statutory  expressions,  from  a 
later  point  of  view,  do  not  so  clearly 
limit  the  remedy  to  freeholders.  The 
real  reason  why  they  alone  were  en- 
titled to  the  benefit  of  the  statute  seems 
to  be  that  at  the  time  the  statute  was 
enacted  there  were  no  tenancies  known 
less  than  a  freehold.  2  Pollock  and 
Maitland  History  of  English  Law  36; 
Cole  V.  Eagle,  8  B.  &  C.  409,  15  E. 
C.  L.  251. 

Also  it  was  thought  for  a  time  that 
the  statute  read  "  put  out  and  dis- 
seised "  instead  of  "  put  out  or  dis- 
seised." Dalaber  »i  Lyster,  2  Dyer 
142a,  and  notes. 

One  Who  Used  Land  under  Permission 
from  the  owner  for  over  twenty  years, 
and  in  consideration  of  keeping  tres- 
passers from  it,  the  owner  from  time 
to  time  coming  on  the  land  and  giving 
instructions  and  directions  to  him, 
has  no  such  title  as  will  enable  him 
to  bring  an  action  for  a  forcible  entry 
against  a  claimant  from  the  owner. 
Allen  V.  England.  3  F.  &  F.  49. 

One  Having  No  Possessory  Title  can  be 
lawfully  removed  though  with  force, 
and  can  have  no  action  except  for  ex- 
cess of  violence  in  the  expulsion.  Col- 
lins V.  Thomas,  i  F.  &  F.  416;  Browne 
V.  Dawson,  12  Ad.  &  El.  624,  40  E.  C. 
L.  137. 

1.  7  Eng.  Stat,  at  L.  273. 

2.  Rex  V.  Westler,  2  Keb.  495;  Anony- 
mous, I  Vent.  89;  Rex  v.  Dorney,  12 
Mod.  417;  Reg.  V.  Depuke,  11  Mod. 
273.       Compare    4     Blackstone     Com. 


(Cooley,  3d  ed.)  148,  where  it  is  said 
that  "  the  justices  shall  make  restitu- 
tion by  the  sheriff  of  the  possession, 
without  inquiring  into  the  merits  of 
the  title,  for  the  force  is  the  only  thing 
to  be  tried,  punished,  and  remedied  by 
them." 

3.  Rex  V.  Wilson,  3  Ad.  &  El.  817,  30 
E.  C.  L.  229,  5  N.  &  M.  164,  I  H.  &  W. 
387;  Attwood  V.  Joliffe,  3  New  Sess. 
Cas.  116. 

"  This  question  depends  on  the  con- 
struction of  8  Henry  VI.,  c.  9.  The  stat- 
ute of  15  Rich.  II.,  c.  2,  only  applied  to 
forcible  entries.  Under  that  statute  it 
was  immaterial  whether  the  entry  was 
rightful  or  wrongful;  but  the  case  is 
different  where  the  party  is  merely 
detaining  the  possession.  The  mis- 
chief intended  to  be  remedied  by  the 
statute  of  8  Henry  VI.  was  where  a 
party  had  acquired  the  possession 
peaceably,  but  unlawfully,  and  held 
that  possession  forcibly."  Rex  v.  Oak- 
ley, I  N.  &  M.  58,  4  B.  &  Ad.  307,  24 
E.  C.  L.  61. 

4.  Snigg  V.  Shirton,  Cro.  Jac.  199; 
Barton  v.  Osborn,  6  Blackf.  (Ind.)  146. 

"  I  would  add,  however,  that  it  by 
no  means  follows  that  the  Stat.  Henry 
VI.  does  not  apply  to  the  case  of  a  ten- 
ant from  year  to  year  holding  over  af- 
ter the  expiration  of  his  tenancy.  The 
holding  over  might  be  considered  as 
constructively  an  unlawful  entry.' 
Rex  V.  Oakley,  i  N.  &  M.  58,  4  B.  & 
Ad.  307,  24  E.  C.  L.  61;  Boxley  v.  Col- 
lins, 4  Blackf.  (Ind.)  320. 
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6.  Present  Status  of  the  Early  Law.  —  These  common  law  and 
statutory  provisions  remain  the  law  in  Great  Britain,  and  their 
influence  in  the  United  States  not  only  during  its  early  history 
but  at  the  present  time  will  further  appear.  Forcible  entry  is  an 
indictable  offense  in  every  state  in  which  common-law  crimes  are 
recognized.  And  where  the  action  has  become  wholly  a  civil 
proceeding  for  the  recovery  of  the  bare  possession  of  lands  and 
tenements,  the  rules  and  modes  of  procedure  are  influenced  by 
their  early  criminal  character.* 

II.  The  Dual  Civil  and  Criminal  Proceeding.  —  The  civil 
proceeding  for  restitution  of  the  premises  is  now  an  action  distinct 
from  the  criminal  cause.  It  is  an  ancillary  proceeding.  The  first 
step  towards  restitution  is  the  institution  of  an  action  for  the  pun- 
ishment of  the  force.  On  the  final  determination  of  this  depends 
the  ultimate  right  of  the  injured  party  to  regain  the  premises.* 
A  discussion  of  the  criminal  procedure  is  therefore  necessary. 

1.  The  Public  Offense  —  a.  The  Indictment  —  (i)  General  Alle- 
gations —  Force.  —  The  common-law  action  of  forcible  entry  is  not 
well  defined.  The  breach  of  the  peace  is  the  salient  part,  the 
entry  merely  the  occasion.  Both  the  common-law  and  the  statu- 
tory indictments  must  show  actual  force,  or  threats,  or  numbers 
sufficient  to  amount  to  that.  The  force  need  not  be  shown  in 
technical  terms  at  the  common  law.  It  is  sufficient  if  the  indict- 
ment charges  an  indictable  breach  of  the  peace,  or  sets  out  facts 

1.    2   Bishop   Crim.    Proc.    (3d   ed.),  2.  See  infra,  II.  2.  c.  Re-restitution, 

^  369;  2  Taylor  Landlord  and  Tenant,  and  notes. 

t^   786;     1    Washburn    Real    Property  The    following   also  shows  the  rela- 

(5th  ed.),  §  654;  Galligher   v.    Connell,  tion  between   the  proceedings  for  con- 

23  Neb.  403;  Com.  v.  Toram,  5  Pa.  L.  viction  and   for  restitution:     "  Where 

J,  296.  justices  of  the   peace   find  a  force  and 

"  While  forcible  entry  and  detainer  make  record  of  it  upon  their  view,  they 
is  a  civil  proceeding  for  restitution,  it  are  to  commit  the  offenders,  but  can- 
is  based  upon,  and  has  by  modern  leg-  not  restore  the  possession."  Anony- 
islation  been  evolved  from,  the  English  mous,  i  Vent.  308;  Anonymous,  12 
forcible  entry  and  detainer,  which  was  Mod.  496.  Restitution  in  such  cases 
a  criminal  proceeding  merely."  French  can  only  be  by  inquisition.  Rex  v. 
V.  Wilier,  126  111.  611.  Brown,  12  Mod.  516. 

"  The  scope  and  design  of  our  act  is  A   curious   exception    was   made  in 

the   same  with  those  of  England,  and  Lovelace's  Case,  Comb.  260.  where  the 

consequently   where   a   party  may  be  court  held  that  "  justices  of  the  peace, 

indicted  there  for  a  forcible  entry  or  de-  upon  a  conviction  of  forcible  entry,  may 

tainer,    a   civil   action    may   be  main-  commit   offenders,   but  may   not  alter 

tained  here."  Mason  z/.  Finch,  2  111.  496.  the  possession   without  an  inquisition, 

"  The   English  statutes  on  this  sub-  nor  doth  it  become  them  to  go  armed 

ject  appear  to  differ  from  ours  in  pun-  on  that  occasion.     If  a  justice  convicts 

ishing  forcible  entry  and  detainer  as  a  all    the     persons     in     possession     for 

criminal  offense;  but  in  the  description  offenders  and  sets  the  doors  open,  this 

of  the  subjects  of  the  injury,  '  lands,  is   an   altering   of    the    possession   by 

tenements,  or  other  possessions,'  and  necessary  consequence,   and  therefore 

in   the   summary   mode   of    trial    and  it  was  ruled  there  should  be  a  writ  of 

restitution,  there  appears  to  be  no  ma-  restitution  nisi.'' 

terial  difference."     Childress    v.    Mc-  See     further    4     Blackstone     Com. 

Ghee,  Minor  (Ala.)  131.  (Cooley,  3d  ed.)  149;  Murry  v.  Burris, 
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showing  such  an  offense.  *  The  words  vi  ct  annis,  perhaps,  once 
sufficiently  expressed  actual  force  ;  *  and  no  indictment  for  forci- 
ble entry  or  detainer  was  good,  until  37  Henry  VI 1 1.,  c.  8,  which 
did  not  contain  these  words.  By  that  statute  their  use  was  rendered 
immaterial.'  It  is  very  generally  held,  however,  in  the  reports, 
that  these  words,  which  had  become  formal  words,  common  to 
actions  of  trespass,  do  not  express  the  necessary  degree  of  force 
and  violence ;  *  except,  perhaps,  where  the  entry  is  into  a  dwell- 
ing-house, a  man's  castle  of  the  old  law,  when  it  has  been  said 
that  vi  ct  armis  is  a  sufficient  showing  of  force.*  No  more  force 
need  appear  in  common-law  indictments  than  in  those  brought 
upon  the  statutes.* 

IndictmenU  Which  Misrecite  the  Statute  in  a  material  point,  or  in  which 
material  allegations  are  set  forth  conditionally,  are  ill.'' 

A  Eecital,  Quod  Cam,  "  for  that  whereas,"  he  was  possessed,  instead 
of  a  more  direct  statement,  is  nevertheless  good.* 

With  Strong  Hand.  —  Statutory  indictments  must  contain  the  words 


6   Dakota   175;     McDonald   v.   Gayle, 
Minor  (Ala.)  98. 

1.  Rex  V.  Stroude,  2  Show.  149;  Reg. 
V.  Soley,  II  Mod.  115;  Rex  v.  Storr,  3 
Burr.  1699;  State  v.  Leathers,  31  Ark. 
44;  Riley  v.  People,  29  111.  App.  139. 

Sufficiency  of  Allegation  in  Pturticular 
Cases.  —  "  Here,  indeed,  are  sixteen  de- 
fendants. But  the  number  of  the  de- 
fendants makes  no  difference,  in  itself; 
no  riot,  or  unlawful  assembly,  or  any- 
thing of  that  kind  is  charged.  It  ought 
to  amount  to  an  actual  breach  of  the 
peace  indictable,  in  order  to  support  an 
indictment.  For  otherwise  it  is  only  a 
matter  of  civil  complaint.  And  this 
ought  to  appear  upon  the  face  of  the 
indictment."  Rex  v.  Bake,  3  Burr.  1732. 

The  words  "with  a  strong  hand  un- 
lawfully entered  and  expelled  "  were 
held  to  show  sufficient  force,  where 
there  were  twelve  defendants.  Rex  v. 
Wilson,  8  T.  R.  357. 

And  where  there  were  four  defend- 
ants, the  court  remarking  "  that  to 
support  an  indictment  at  common  law 
there  must  be  as  many  persons  as 
would  constitute  a  riot."  Fearon's 
Case,  Ir.  Cir.  Rep.  271. 

To  charge  one  with  "  forcibly  and 
unlawfully  "  breaking  a  close  is  an 
indictable  offense.  Rex  v.  Nichols,  2 
Keny.  512. 

2.  It  was  said  in  Rex  v.  Bathurst, 
Sayer  225,  that  "the  words  'force  and 
arms  '  in  an  indictment  at  the  common 
law  for  a  forcible  entry  do  always 
mean  actual  force."  And  see  Anony- 
mous, 3  Salk.  187.     It  is,  however,  de- 


nied by  Lord  Mansfield  that  Rex  v 
Bathurst  decides  that  "z/*  et  artrii s  diXont. 
implies  such  a  force  as  will,  of  itself, 
support  an  indictment,"  but  that  the 
indictment  in  question  was  upheld  be- 
cause the  facts  set  out  in  it  showed  an 
indictable  offense.  Rex  v.  Storr,  3 
Burr.   1699. 

3.  5  Eng.  Stat,  at  L.  224;  Whart. 
Crim.  PI.  &  Prac.  (9th  ed.),  i>  271;  Rex 
V.  Watson,  2  Keb.  133;  Anonymous,  i 
Vent.  265. 

4.  Rex  V.  Storr,  3  Burr.  1699;  Rex  z/. 
Atkins,  3  Burr.  1706;  Rex  v.  Gillet,  3 
Burr.  1707;  Rex  v.  Bake,  3  Burr.  1732; 
Rex  V.  Deacon,  R.  &  M.  27,  21  E.  C.  L. 
373;  Rex  V.  Wilson,  8  T.  R.  357;  Har- 
vey V.  Brydges,  14  M.  &  W.  437. 

In  Civil  Action  in  United  States.  — 
Neither  are  they  sufficient  under  the 
statutes  providing  a  civil  action  in  the 
United  States.  Polack  v.  McGrath,  25 
Cal.  54;  Bull  V.  Olcott,  2  Root  (Conn.) 
472.  See  also  Lewis  v.  State,  (Ga.  1896) 
26  S.  E.  Rep.  496. 

5.  Rex  V.  Wilson.  8  T.  R.  357;  Rex 
V.  Bathurst,  Sayer  225;  Rex  v.  Storr, 
3  Burr.  1699. 

6.  Rex  V.  Wilson,  8  T.  R.  357;  State 
V.  Leathers,  31  Ark.  44.  ^ 

7.  Farr  z/.  East,  Cro.  Eliz.  186;  Crom- 
well's Case,  Yelv.  15. 

Entry  "  into  a  rood  of  land  or  into 
half  a  rood  of  land."  Deane  v.  Eton, 
I  Bulst.  201. 

"  Seised  or  possessed."  Calthorpe 
V. ,  I  Vent.  108. 

8.  Rex  V.  Holmes,  i  Mod.  73;  Winn 
V.  State,  55  Ark.  360. 
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of  the  statute,  distinctive  of  the  force,  namely,  nianu  forti,  "  with 
strong  hand."  *     And  these  words  sufificiently  express  the  force.* 

Estate  in  Party  Injured.  —  At  the  common  law  no  estate  in  the  party 
injured  need  be  shown,  and  this  is  true  upon  the  criminal  statutes 
where  the  action  is  confined  to  the  punishment  for  the  offense. 
All  that  need  be  shown  in  this  respect  is  an  actual  possession 
which  was  entered  upon  attended  by  a  breach  of  the    peace.-* 

(2)  Additional  Allegations  to  Insure  Restitution  —  Averment  of 
Estate.  —  Where  restitution  is  the  ultimate  object  of  the  action, 
the  indictment  must  show  the  estate  forcibly  entered  upon  or 
detained.  Restitution  of  the  premises  is  wholly  a  statutory  pro- 
ceeding. Under  the  first  statute,  that  of  8  Henry  VI.,  c.  9,  the 
estate  must  be  one  of  freehold."*  This  is  held  in  the  later 
cases  to  be  sufficiently  expressed  in  the  indictment  by  the 
use  of  the  word  "  seized."  * 

If  a  Tenant  of  Less  than  a  Freehold  Is  in  Possession,  the  usual  charge  is 
that  the  tenant  was  expelled  and  the  freeholder  disseised.®  And 
where  the  indictment  shows  such  a  possession,  but  fails  to  allege 
the  expulsion  as  well  as  the  disseisin,  it  will  be  quashed.''  Where 
restitution  is  made  in  such  a  case  it  should  be  made  to  the  free- 
holder and  not  to  the  tenant.* 

Under  statute  Jac.  I.  —  The  statute  of  21  Jac.  I.,  c.  1 5,  gives  restitu- 
tion to  certain  kinds  of  tenants,  but  says  nothing  about  the  form 
of  the  indictment.     It  has  been  held  that  an  indictment  is  suffi- 

1.  Mildward's  Case,  Cro.  Eliz.  93;  of  her  husband.  "  In  point  of  law," 
Warner  &  Collin's  Case,  Cro.  Eliz.  461;  said  the  court,  "  although  Mrs.  Smyth 
Reg.  V.  Baker,  11  Mod.  235;  Rex  v.  had  taken  the  house  separately  from 
Cox,  2  Bulst.  258.  her  husband,  it  must  betaken  to  be  his 

"  As  the  words  '  with  a  strong  hand  '  house,  but  still  she  would  have  a  right 

are  contained  in  the  statute,  it  is  neces-  to   enter   the    house    of  her    husband, 

sary   that  these   words  should  be  con-  However,  if  you  should  think  that  she 

tained    in    an    indictment     upon     the  came    with    violence    and    the    strong 

statute."       Rex     v.    Bathurst,    Sayer  hand,  or  at  least  such  show  of  force  as 

225.  to  prevent   any   resistance,  I  think,  as 

"  Roll,  Justice,  said,  that  there  ought  at  present  advised,  that  she  would  be 

to   be   vianu    forti  in   the   indictment,  guilty  of  this   offense,  notwithstanding 

according  to  the  statute,  to  distinguish  her  being  the  wife  of  the  party  whose 

this  kind   of  entry   from   an   ordinary  house  this  is  alleged  to  be." 

trespass    by    entering   into   another's  4.  Reg.    v.     Taylor,     7    Mod.     123; 

land,  which   is  not  so  violent  as  a  for-  Anonymous,    3   Salk.    170;   Rex   v.  Ar- 

cible  entry  is  supposed  to  be."     Mich.,  den,  3  Bulst.  71;  Reg.  v.  Bowser,  8  D. 

24  Car.  Banc.  Reg.  Style  135.  P.  C.  128,  i  W.  W.  &  H.  345. 

2.  Rex  V.  Wilson,  8  T.  R.  357;  Esta-  5.  Rex  v.  Dillon,  2  Chit.  Rep.  314. 
brook  V.  Hateroth,  22  Neb.  281.  18  E.  C.  L.  349;  Rex  v.  Hoare,  6  M.  & 

3.  Rex  V.  Bake,  3  Burr.  1731;  Rex  S.  266.  Contra,  Anonymous,  i  Vent. 
V.  Serjeant,  i  Vent.  23;  Reg.  v.  Child,  306;  Rex  v.  Dorny,  i  Ld.  Raym.  610, 
2   Cox  C.   C.   102;    Rex   V.    Stroude,  2  i  Salk.  260. 

Show.    149;  Reg.  V.    Studd,    14   W.  R.  6.  Sover's  Case,  i  Leon  327;   Reg.  v. 

806,  14  L.  T.  N.  S.  633.  Taylor,   7   Mod.    123;  Rex  v.  Waite,  4 

Forcible  Entry  by  Wife  into  Husband's  Mod.  249.     Compare  Dalaber  v.  Lyster, 

House.  —  In   Rex   v.  Smyth,  5    C.  &  P.  2  Dyer  142^,  and  notes. 

201,  24  E.  C.  L.   279,  I  M.  &  Rob.  156,  7.  Freiston  v.  Shellito,  Yelv.  165. 

the    court   held    that   a    wife  might  be  8.  Sover's  Case,  i  Leon  327.     Contra. 

tried  for  a  forcible  entry  into  the  house  Nowell's  Case,  Yelv.  81. 
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cient  if  it  lays  any  estate  for  which  either  this  statute  or  that  of 
8  Henry  VI.,  c.  9,  provides  a  remedy.*  It  seems  that  an  indict- 
ment under  the  21  Jac.  I.',  c.  15,  should  charge  a  forcible  expulsion 
instead  of  a  forcible  disseisin.  To  charge  that  one  is  seiezd  or 
disseized  of  a  copyhold,  or  of  an  estate  for  years,  is  bad.* 

The  EtUte  Should  be  Laid  with  Su£acient  Certainty  to  bring  it  clearly 
within  those  for  which  the  statutes  provide.'  It  must  be  laid  as 
"  then  "  existing  at  the  time  of  the  entry  or  detainer  unless  the 
context  shows  that  fact."*  But  the  time  and  venue  need  not 
other\vise  appear.* 

b.  St.\tutes  15  Richard  II.,  c.  2,  and  8  Henry  VI.,  c.  9  — 
(i)  Jurisdiction.  —  The  provision  made  by  these  statutes  for  the 
punishment  of  the  offense  is  more  summary  in  character  than 
that  by  way  of  indictment.  Jurisdiction  is  by  them  conferred 
upon  a  justice  or  justices  of  the  peace  to  go  to  the  place,  and,  if 
they  find  upon  view  and  investigation  that  the  offense  has  been 
committed,  to  punish  the  offenders.®  The  statute  15  Rich.  II., 
c.  2,  marks  the  beginning  of  the  justices'  jurisdiction  in  actions 
of  forcible  entry  or  detainer.'' 


1.  Anonymous,  i  Vent.  306;  Rex  v. 
Dorny,  i  Ld.  Raym.  610,  i  Salk.  260; 
Reg.  V.  Griffith,  3  Salk.  169;  Anony- 
mous, 3  Salk.  170;  Rex  v.  Bake,  3 
Burr.  1732;  Taylor  v.  Griffith,  7  Mod. 
116;. Reg.  V.  Depuke,  11  Mod.  273;  Rex 
V.  Bathurst,  Sayer,  225;  Rex  v.  Westly, 
2  Keb.  495. 

"  It  appears  from  the  case  of  Rex  v. 
Dorny,  i  Salk.  260,  and  from  an  anony- 
mous case,  I  Vent.  89,  that  an  indict- 
ment for  a  forcible  entry  is  bad  if  it  do 
not  therein  appear  what  estate  the  per- 
son expelled  had  in  the  premises.  And 
it  is  absolutely  necessary  that  this 
should  appear;  otherwise  it  will  be  un- 
certain whether  any  one  of  the  statutes 
relative  to  forcible  entries  does  extend 
to  the  estate  from  which  the  expulsion 
was.  The  5  R.  II.,  c.  7,  the  15  R.  II.,  c. 
2,  and  the  8  H.  VI.,  c.  g,  do  only  extend 
to  freehold  estates;  and  the  21  J.  I.,  c. 
15  to  estates  holden  by  tenants  for 
years,  tenants  by  copy  of  court-roll, 
and  tenants  by  elegit,  statute  merchant 
and  statute  staple."  Rex  v.  Wauhope, 
Sayer  142. 

2.  Bead  v.  Heal,  i  Keb.  472;  Rex  v. 
Hardy,  i  Keb.  423,  42S,  435. 

"  A  copyholder  shall  now  have  an 
indictment  of  forcible  entry,  but  dis- 
seisivit  shall  not  be  in  it,  for  no  jury 
will  find  that  because  it  is  not  possible, 
because  a  copyholder  hath  no  free- 
hold."    Poph.  205. 

Compare  Rex  v.  Hardy,  i  Keb.  423, 
428,  435,   where  it  is  said  that  the  "  21 


Jac.  giveth  only  restitution,  but  alters 
not  the  form  of  the  indictment  given  by 
8  Hen.  VI.,  which  extends  not  to  copy- 
hold." And  Rex  v.  Waite,  4  Mod.  249, 
where  the  court  holds  that:  "  By  the 
statute  of  8  Hen.  VI.,  c.  9,  restitution  is 
to  be  granted  where  the  tenant  of  the 
freehold  only  is  put  out  of  possession; 
and  the  statute  of  21  Jac.  I.,c.  15,  makes 
no  alteration  of  any  former  law,  but 
only  grants  restitution  where  a  termor 
for  years,  etc.,  is  put  out  of  posses- 
sion." 

3.  "  To  say  possessed  of  a  term, 
without  adding,  of  years,  is  bad." 
Rex  V.  Holmes,  i  Mod.  73. 

"  And  here,  tho'  he  saith,  at  the  will 
of  the  lord,  according  to  the  custom  of 
the  manor,  yet  'tis  not  sufficient,  be- 
cause he  saith  not,  by  copy  of  court- 
roll."     Anonymous,  i  Vent.  89. 

4,  Anonymous,  Latch.  109;  Hobson's 
Case,  3  Car.  Het.  73;  Bridge's  Case, 
Cro.  Jac.  639;  Stansbie's  Case,  Cro. 
Eliz.  754;  Moore's  Case,  i   Bulst.   177. 

The  indictment  must  read  adtunc  ex- 
istens  liberum  tenementum,  otherwise  "it 
may  be  that  at  the  time  of  the  indict- 
ment, it  was  the  freehold  of  J.  B.,  but 
not  at  the  time  of  the  entry."  Poynts's 
Case,  Cro.  Jac.  214. 

6.  Bande's  Case,  Cro.  Jac.  41; 
Semayne  v.  Gresham,  Yelv.  28;  Rex  v. 
Waite,  4  Mod.  248. 

6.  2  Eng.  Stat,  at  L.  339;  3  Eng.  Stat, 
at  L.  121. 

7.  In  Sutton's  Case.  6  Mod.  91,  2  Ld. 
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(2)  The  Complaint.  —  The  proceeding  was  instituted  by  a  com- 
plaint coming  to  the  justices  or  any  of  them.  It  probably  need  not 
be  in  writing,  there  being  no  requirement  of  that  nature  con- 
tained in  the  statutes.  Under  the  8  Henry  VI.,  c.  9,  the  com- 
plaint must  be  made  by  the  party  grieved,  and  the  proceeding  is 
made  applicable  to  a  forcible  detainer  after  a  peaceable  entry  as 
well  as  to  a  forcible  entry.*  The  requirement  of  a  complaint 
extends  also  to  the  inquisition,  and  the  record  of  that  action 
must  contain  it.* 

2.  The  Civil  Action— rr.  The  Inquisition. — The  restitution 
of  the  premises  through  the  inquisition,  or  jury  inquiry,  held  by 
the  justices  or  justice  in  some  good  town  next  to  the  tenements 
so  entered,  or  in  some  other  convenient  place,  is  the  only  direct 
statutory  action.  The  inquiry  is  made  by  sufficient  and  indifferent 
persons,  dwelling  next  about  the  lands,  commanded  by  the  justices 
to  appear  before  them  for  that  purpose.^  Besides  the  justices, 
other  officials  specially  enumerated  in  the  8  Henry  VI.,  c.  9,  are 
invested  with  authority  to  hold  inquiries  and  to  convict  offenders 
within  their  respective  jurisdictions.'*  Although  this  was  the 
only  direct  method  given  by  the  statute,  it  seems  to  have  been 
little  used  for  the  purpose  of  restitution.*  The  restitution  of  the 
premises  must  be  made  forthwith  after  the  inquisition  and  finding 
of  the  force.* 

b.  Restitution  upon  Indictment.  —  The  statute  of  8 
Henry  VI.,  c.  9,  indirectly  furnishes  another  method  for  obtaining 
restitution.  The  reason  for  this  is  perhaps  not  so  very  evident, 
but  the  practice  is  unquestioned.  The  statute  has  incorporated 
in  it  the  prior  criminal  statutes,  which  it  reaffirms.  Criminal 
actions  followed  by  restitution  are  sometimes  brought  under  one 
of  these,  sometimes  under  another.  When  the  summary  pro- 
ceeding before  the  justices  is  successfully  invoked,  and  the  in- 
quisition has  resulted  in  a  finding  of  no  force,  then  restitution 
must  be  granted.''     When  the  action  is  brought  by  indictment 

Raym.  1005,  a  newly  appointed  custo-  3.  3  Eng.  Stat,  at  L.  121;  Reg.  v. 
dian  of  the  King's  Bench  prison  made  Crofts,  2  Ld.  Raym.  926. 
a  forcible  entry  therein.  On  amotion  4.  3  Eng.  Stat,  at  L.  121;  Reg.  v. 
to  reinstate  the  old  marshal,  the  court  Layton,  i  Salk.  353. 
of  King's  Bench  keld  that  it  had  no  5.  "  The  fact  appears  to  be  that  sum- 
original  jurisdiction  in  cases  of  forcible  mary  convictions  on  these  statutes  were 
entry,  but  that  the  complainant  must  at  all  times  of  rare  occurrence,  and  that 
commence  a  regular  action  before  the  parties  were  in  the  habit  of  proceeding 
justices  or  have  the  offender  indicted,  to  obtain  restitution  by  the  safer  course 

1.  3  Eng.  Stat,  at  L.  121.  of  indictment.      But   far  greater  pre- 

2.  "  And  the  inquisition,  if  taken  by  cision  was  required  in  the  form  of  the 
itself  without  reference  to  the  convic-  indictment  than  is  found  in  this  sum- 
tion,  is  in  itself  defective  inasmuch  as  mary  conviction."  Rex  v.  Wilson,  3 
it  does  not  show  that  any  complaint  Ad.  &  El.  817,  30  E.  C.  L.  229,  5  N.  & 
had  been  made,  nor  by  what  authority  M.  164,  i  H.  &  W.  387. 

or  on  what  account  the  jury  were  sum-        6.  Rex  v.   Harris,   Carth.  496,    i  Ld. 
moned."     Rex  v.  Wilson,  3  Ad.  &  El.     Raym.  482,  12  Mod.  268. 
817,  30  E.  C.  L.  229,  6  N.  &  M.  625.  7.  Reg.  v.  Harland,  2  Lewin  C.  C.  171. 
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and  the  case  removed  to  the  court  of  king's  bench,  that  court  will 
grant  restitution,  at  the  proper  time,  on  motion,  or  prayer  asking 
it.'  And  this  will  be  done  even  before  trial  and  conviction,  it 
being  considered  a  matter  within  the  court's  discretion.*  But 
when  thus  granted  an  additional  showing  by  way  of  affidavit, 
that  the  party  is  entitled  to  the  relief,  is  necessary.^  It  seems 
also  that  after  an  indictment  has  been  found  for  the  force  an 
inquisition  can  be  held  for  purposes  of  restitution.^ 

c.  Re-restitution.  —  This  was  an  order  of  court  returning 
the  premises  to  the  party  prosecuted.  It  is  said  to  be  a  sort  of 
equitable  construction  of  the  statute  to  prevent  injustice.*  It 
resulted  from  the  dual  character  of  the  summary  proceedings  and 
from  the  practice  of  granting  restitution  after  an  indictment 
found,  but  before  conviction.  Since  restitution  depended  upon 
the  conviction  for  the  force,  should  the  action  eventually  fail  in 


1.  Rex  V.  Dillon,  2  Chit.  Rep.  314, 18 
E.  C.  L.  349;  Rex  V.  Hoare,  6  M.  & 
S.  266. 

The  Beason  for  Oranting  Sestitation  in 
the  ordinary  criminal  action  by  indict- 
ment are  given  by  Coke  as  follows: 
"  So  when  a  statute  doth  create  a  new 
law,  and  assigneth  certain  justices  to 
execute  it,  although  the  justices  of  the 
King's  Bench  are  not  by  express  words 
authorized  by  the  act,  yet  they  may 
execute  the  same.  As  the  said  statute  of 
8  Hen.  VI.,  c.  9  gave  power  to  justices  of 
peace  to  make  restitution,  and  thereby 
justices  of  oyer  and  terminer,  or  gaol- 
delivery,  etc.,  shall  not  make  restitu- 
tion, and  so  it  was  resolved,  as  hath 
been  said;  yet  if  the  indictment  were 
removed  into  the  King's  Bench  coram 
rcge,  they  shall  award  restitution;  and 
so  upon  argument  it  was  resolved  in 
the  King's  Bench  in  4  H.  VII.,  18,  and 
thereupon  a  writ  of  restitution  was 
awarded,  and  therewith  agreeth  15  H. 
VII.  5,  b;vidc  7  Edw.  IV.  18."  Fos- 
ter's Case,  II  Co.  65. 

But  it  seems  that  the  nisi  pHus 
court,  as  well  as  the  Court  of  King's 
Bench,  upon  removal  of  the  indict- 
ment, could  grant  restitution.  Reg.  v. 
Harland,  2  Lewin  C.  C.  171;  Rex  v. 
Williams,  9  B.  &  C.  549,  17  E.  C.  L. 
440.  4  M.  &  R.  471. 

S.  Rex  V.  Marrow,  Cas.  temp.  Hardw. 
174;  Rex  V.  Burgess,  i  Keb.  614; 
Hardesty  v,  Goodenough,  7  Mod.  138, 
Dyer  123/1,  pi.  24. 

"  Lord  Denman,  C.  J.,  after  remark- 
ing that  in  ancient  times  much  vio- 
lence arose  with  regard  to  forcible 
entry;  and  that,  by  several  acts  of 
parliament,  extraordinary  powers  were 


in  some  instances  given  to  obtain  res- 
titution, observed  that  this  was  the  only 
case  known  to  the  law  of  England  in 
which  a  party  could  be  turned  out  of 
possession  upon  an  ex  parte  finding;  and 
that  a  power  so  extraordinary  was  not 
to  be  extended  by  implication.  He 
then  adverted  to  the  several  statutes, 
and  distinguished  the  case  of  a  pro- 
ceeding before  justices  of  the  peace 
from  a  proceeding  upon  an  indictment, 
adding,  that,  in  the  former  case,  the 
statute  made  it  imperative  on  the  jus- 
tices to  restore  possession,  whereas,  in 
the  latter  case,  there  was  no  such  pro- 
vision." Reg.  V.  Harland,  2  Lewin  C. 
C.  171. 

3.  Rex  V.  Burghes,  i  Keb.  600. 

"  The  finding  of  a  bill  of  indictment 
for  a  forcible  entry  is  necessary  to  give 
the  court  jurisdiction  to  award  restitu- 
tion; but  as  such  a  bill  is  commonly 
found  wholly  or  in  part  upon  the  testi- 
mony of  the  party  entitled  to  restitution, 
the  court  will  not  award  restitution 
upon  an  indictment  found,  unless  a  suf- 
ficient case  for  their  interference  be 
made  out  by  afllidavit."  Rex  v.  Hake, 
4  M.  &  R.  483. 

4.  Fitz  Williams's  Case,  Yelv.  32; 
Rex  V.  Hake,  4  M.  &  R.  483. 

5.  "  On  looking  into  the  authorities, 
we  find  that  the  court  has  been  in  the 
habit  of  awarding  that  writ,  when  it 
has  quashed  the  conviction  for  forcible 
entry;  otherwise  the  whole  proceeding 
here  would  be  nugatory,  and  the  prac- 
tice is  accordingly  said  to  have  grown 
out  of  an  equitable  construction  of  the 
statutes."  Rex  v.  Wilson,  3  Ad.  &  El. 
817,  30  E.  C.  L.  229,  6  N.  &  M.  625,  2 
H.  &  W.  225. 
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that  particular  the  court  will  order  re-restitution.*  Re-restitu- 
tion can  be  demanded  as  a  matter  of  right,  upon  failure  of  the 
prosecution.* 

3.  Process.  —  The  first  statute  of  forcible  entry,  5  Rich.  II.,  c.  7, 
left  the  action  to  be  tried  by  the  usual  criminal  procedure.  But 
by  the  statute  23  Henry  VIII.,  c.  14,  enacted  in  1531,  it  is  pro- 
vided that  like  process  shall  be  had  in  all  actions  brought 
under  5  Rich.  II.,  c.  7,  as  in  a  common  action  of  trespass  at  the 
common  law."^ 

4.  Pleas  in  Defense  —  a.  In  Actions  by  Indictment.  —  Where 
the  action  is  by  indictment  the  issues  and  the  trial  do  not  differ 
from  those  in  other  criminal  cases,^  except,  perhaps,  after  the 
removal  of  an  indictment,  when,  if  restitution  is  asked,  it  is 
incumbent  upon  the  defendant  to  plead  more  quickly  than  in  the 
ordinary  course.*  The  effect  of  the  plea,  the  traverse  of  the 
force  as  it  is  often  called,  upon  granting  restitution  before  con- 
viction, is  in  dispute.  Some  cases  hold  that  it  does  not  prevent 
the  exercise  of  the  court's  discretionary  right.®  Others  hold  the 
contrary.''     A  proffered  traverse  of  the  force  cannot  be  refused.* 

b.  In  Summary  Proceedings.  —  Under  the  statutes  provid- 
ing the  summary  proceedings,  upon  view  of  the  justices,  it  seems 
to  have  been  thought  that  the  defendant  was  not  entitled  to  plead 
or  be  heard  in  defense ;  in  other  words,  that  the  proceeding  was 
wholly  ex  parte.  And  it  has  not  been  decided  otherwise.  Where 
the  question  has  been  discussed,  however,  the  opinion  is  that 
the  defendant  must  be  given  an  opportunity  to  be  heard  in 
defense    as    well    upon    the    proceedings    to    convict   as    upon 

1.  "  But,  indeed,  the  inquisition  is  in  Contra.  —  It  is  discretionary  with  the 
every  other  respect  wholly  inoperative,  court  to  grant  re-restitution.  St.  Leger 
its  use  being  to  give  effect  to  a  convic-  v.  Pope,  Comb.  328;  Rex  v.  Harris,  i 
tion,  which  is  of  course  impossible  Ld.  Raym.  482.  "  Restitution  is  of 
where  the  conviction  itself  is  void.  If  duty,  but  re-restitution  is  of  grace." 
it  could  be  permitted  to  stand  as  a  part  Rex  v.  Burgess,  T.  Raym.  84. 

of  the  proceedings,  it  would  appear  to  3.  2  Eng.  Stat,  at  L.  240;  4  Eng.  Stat, 

justify   the   transfer  of   the  possession  at  L.243. 

worked  by   the  conviction,    when    the  4.  Reg.  v.   Harland,   2  Lewin  C.  C. 

conviction   itself  is  given  up  as  inde-  171.. 

fensible,  which  cannot  be  permitted."  5.  "  If  upon  an  indictment  being  re- 
Rex  V.  Wilson,  3  Ad.  &  El.  817,  30  E.  moved  the  prosecutor  does  not  apply 
C.  L.  229,  6  N.  &  M.  625,  2  H.  &  W.  225.  for  restitution,  then  it  will  go  on  in  the 
"  The  business  of  the  court  is  to  re-  common  course  by  imparlance,  rule  to 
seize  the  party,  so  the  words  of  the  act  plead,  etc.,  but  if  he  moves  for  resti- 
are,  and  no  damage  can  happen  to  the  tution,  as  he  may  do,  that  will  acceler- 
defendant  from  theories,  for  the  court,  ate  proceeding,  and  put  the  defendant 
if  it  shall  appear  to  have  right,  may  to  plead  quickly."  Rex  v.  Marrow, 
afterwards  award  a  writ  of  restitution  Cas.  temp.  Hardw.  174. 
to  the  defendant."  Rex  v.  Marrow,  6.  Dyer  I23<?;  Rex  v.  Marrow,  Cas. 
Cas.  temp.  Hardw.  174.  temp.  Hardw.  174. 

2.  Rex  V.  Wilson,   3  Ad.  &  El.  817,  7.  Reg.   v.  Winter,  2   Salk.  588;  Rex 
30  E.  C.  L.  229,  6  N.  &  M.  625;  Ford's  v.  Bengough,  3  Salk.  170;  Rex  v.  Har- 
Case,  Cro.   Jac.    151.     "  Even   though  ris,  i  Ld.  Raym.  440,  i  Salk.  260;  Rex 
the  party's  title  has  expired  since  the  v.  Burghes,  i  Keb.  600. 
conviction."     Rex  i'.  Jones,  i  Stra.  474.  8.  Bream  v.  Darnell,  2  Keb.  571. 
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the  inquisition  following  them.*  And  it  has  been  decided 
that  he  may  plead  the  statute  of  limitations  of  three  years* 
qujet  possession.* 

5.  Trial  —  a.  Bv  Indictment  —  Election. — Where  two  indict- 
ments are  found  for  the  same  act,  one  for  a  forcible  entry,  the 
other  for  an  assault,  the  court  will  not  require  an  election  to  be 
made.' 

Witnesses.  —  Where  the  law  disqualifies  parties  interested  from 
being  witnesses,  they  who  are  entitled  to  restitution  are  incom- 
petent to  testify  in  actions  of  forcible  entry  or  detainer.*  The 
injured  party  may  testify,  however,  in  the  exclusively  penal 
action.* 

Verdict.  —  In  forcible  detainer  after  a  peaceable  entry,  a  verdict 
of  "guilty  of  peaceable  entry  and  forcible  detainer"  is  good.* 

On  a  Bad  Indictment.  —  No  trial  should  be  had  on  a  bad  indict- 
ment, but  the  jury  discharged,  it  being  altogether  useless  to  take 
their  opinion  upon  the  facts.'' 

b.  Bv  Summary  Action.  —  The  justices  may  adjourn  the  case 
so  long  as  they  have  the  matter  under  advisement.  And  they 
may  set  the  fine  upon  another  day  than  that  upon  which  the 
conviction  was  had.** 

in.  Peoceedings  in  Appellate  Courts  —  1.  Certiorari  and 
Supersedeas  —  Removal  by  Certiorari.  —  Actions  of  forcible  entry  and 
detainer  are  removed  to  the  higher  court  by  writ  of  certiorari. 
Where  brought  by  indictment  the  usual  time  of  removal  is  imme- 
diately upon  the  finding  of  a  true  bill.®  When  the  indictment  is 
thus  removed  the  trial  takes  place  in  the  higher  court.**     The 


1.  "  There  seems  no  stronger  reason 
for  summoning  him  in  the  last  stage  to 
defend  his  properly  than  in  the  first, 
when  he  may  be  deprived  of  his  liberty 
and  fined."  Rex  v.  Wilson,  3  Ad.  & 
El.  817,  30  E.  C.  L.  229,  5  N.  &  M. 
164.  I  H.  &  W.  387. 

2.  "  The  court  also  held  that  though 
the  conviction  was  only  of  forcible  de- 
tainer, upon  view,  yet  it  was  travers- 
able upon  the  8  Henry  VI.,  9,  by  him 
that  had  been  three  years  in  quiet 
possession,  as  well  as  upon  a  finding 
by  inquisition,  and  that  because  the 
party  is  to  be  imprisoned."  Reg.  v. 
Layton,  i  Salk.  353. 

8.  Fearon's  Case,  Ir.  Circ.  Ct.  271. 

4,  Rex  V.  Williams,  9  B.  &  C.  549,  17 
E.  C.  L.  440,  4  M.  &  R.  471;  Rex  v. 
Beavan,  R.  &  M.  242,  21  E.  C.  L.  428. 

6.  Kersh  v.  State,  24  Ga.  191. 

8.  Rex  V.  Sadler,  i  Keb.  419,  427. 

Both  the  peaceable  entry  and  the  for- 
cible detainer  must  be  found.  Rex  v. 
Serjent,  i  Vent,  25,  2  Keb.  505;  Rex 
V.  Ford,  Yelv.  99,  Cro.  Jac.  151;  Rex  v. 


Wilson,  3  Ad.  &  El.  817,  30  E.  C.  L. 
229,  5  N.  &  M.  164,  I  H.  &  W.  387. 

In  Fitz  William's  Case,  as  reported 
in  Cro.  Jac.  19,  the  court  was  evenly 
divided  on  the  proposition  that  a  find- 
ing of  forcible  detainer  alone  was  suffi- 
cient. 

7.  Rex  V.  Deacon,  R.  &  M.  27,  21  E. 
C.  L.  375. 

8.  Anonymous,  ir  Mod.  52;  Reg.  v. 
Layton,  i  Salk.  353;  Rex  v.  El  well,  2 
Ld.  Raym.  1514,  2  Stra.  794. 

9.  Rex  z/.  Marrow,  Cas.  temp.  Hardw. 
174;  Rex  V.  Burges,  i  Keb.  538,  T. 
Raym.  84;  Summon's  Case,  Alleyn 
49;  Rex  V.  Beavan,  R.  &  M.  242,  21 
E.  C.  L.  428;  Rex  V.  Williams,  9  B. 
&  C.  549,  17  E.  C.  L.  440,  4  M.  &  R.  471- 

10.  I  Bishop's   Crim.    Proc.  (3d  ed.), 

§  1377. 

"  And  when  it  is  considered  that  a 
certiorari  only  substitutes  this  court 
for  the  court  below,  whatever  ought  to 
have  been  done  there  had  the  case  re- 
mained there,  it  must  be  the  duty  of 
the  court  here  to  do  when  the  case  is 
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summary  action  before  the  justices  is  taken  up  at  the  close  of  the 
proceedings  and  even  after  restitution  has  been  granted.*  The 
return  of  the  certiorari  need  not  be  signed  by  the  justices,  and  after 
the  writ  has  been  returned  and  filed  no  procedendo  can  issue.* 

Supersedeas.  —  The  delivery  of  the  writ  of  certiorari  to  the  court 
below  instantly  suspended  its  power  to  proceed,*  and  it  should 
grant  a  supersedeas.*  If  it  should  grant  restitution  after  receiv- 
ing the  writ,  re-restitution  will  be  ordered.*  This  has  been  changed 
somewhat  by  the  statutes  5  and  6  Wm.  and  Mary,  c.  11,  and  8 
and  9  Wm.  III.,  c.  33.  They  provide  that  certiorari  to  remove 
an  indictment  shall  not  act  as  a  supersedeas  in  and  of  itself.  To 
supersede,  an  undertaking  must  be  given  by  the  defendant  to  try 
it  at  the  next  assize,  or  term,  or  at  the  sitting  within  the  term, 
and  that  he  will  appear  from  day  to  day  until  discharged.* 

2.  Mandamus.  —  A  rule  to  mandamus  magistrates  commanding 
them  to  hear  a  complaint  and  act  under  the  statutes  of  forcible 
entry,  is  not  a  proper  proceeding,  and  the  rule  will  be  refused.'' 

3.  Record  of  Summary  Actions.  —  The  writ  of  certiorari  takes  up 
the  record  of  the  proceedings  of  the  court  below.  The  record 
must  be  complete,  so  far  at  least  as  its  contents  pertain  to 
questions  raised,  or  such  questions  will  not  be  considered.  So 
exceptions  to  a  commitment  upon  a  conviction  will  not  be 
passed  upon  unless  the  conviction  is  before  the  court,*  and 
the  record  must  show  that  the  justices  both  adjudged  a  fine  and 
ordered  the  defendant  committed  until  it  was  paid.*  Where 
there  is  no  showing  of  any  kind,  record  or  otherwise,  that  evi- 
dence was  taken  in  an  action  of  forcible  detainer  upon  view, 
mandamus  will  not  lie  to  compel  the  justices  to  set  out  evidence 
in  the  record.**  But  the  record  must  show  either  a  forcible  or  an 
unlawful  entry,  by  evidence  or  otherwise,  or  the  conviction  will 

removed."     Rex   v.    Williams,  9  B.  &  4.  Rex  v.  Spelman,  i  Keb.  93. 

C.  549,  17  E.  C.  L.  440,  4  M.  &  R.  471.  To   supersede   a   writ  of   restitution 

1.  Rex  V.  Wilson,  3  Ad.  &  El.  817,  under  8  Henry  VI.,  c.  9,  the  supersedeas 
30  E.  C.  L.  229;  Hardesty  v.  Good-  must  be  granted  by  the  justices  or  jus- 
enough,  7  Mod.  138;  Rex  V.  Harris,  tice  who  made  restitution,  as  none 
Carth.  496;  Fitz  William's  Case,  Yelv.  others  have  authority  "  except  the 
32;  Rex  V.  Harris,  Carth.  496,  i  Ld.  judges  of  the  B.  R.  who  have  supreme 
Raym.  482.  authority,    the     king    sitting    there." 

"  So  where  the  inferior  courts  act  in  Dyer,  i87rt. 

a  summary  method,  or  in  a  new  course  5.  Fitz  William's  Case,  Yelv.  32,  Cro. 

different  from  the  common  law,  a  cer-  Eliz.  915;  Rex  v.  Spelman,  i  Keb.  93. 

tiorari   lies   after   judgment,  though  a  6.  9   Eng.    Stat,    at    L.  276;  10  Eng. 

writ   of  error   does   not."     i  Tidd    Pr.  Stat,  at  L.  112;  Anonymous,  6  Mod.  43. 

(ist  Am.  ed.)  331.  7.  Ex  p.   William  Davy,   2  Dowl.  N. 

2.  Anonymous,  6  Mod.  43.  S.  24.  Contra,  Anonymous,  6  Mod.  139. 
8.  I  Tidd  Pr.  (ist  Am.  ed.)  337.  8.  Rex  v.  Elwell,  2  Stra.  795,  2  Ld. 
"  For   the  certiorari   coming   to  the  Raym.  1514. 

hands  of  three  of  the  justices,  is  in  it-        9.  Rex   v.    Elwell,  2   Stra.  795,  2  Ld. 
self  a  prohibition  to  them  all,  and  there-     Raym.  1514;  Rex  i/.  Hord,  Sayer  176. 
by   the   hands  of   the   justices  are  tied         10.  Rex  v.   Wilson,  i  Ad.  «&  El.  627, 
up."     Fitz  William's  Case,  Yelv.  32.         28  E.  C.  L.  169,  3  N.  &  M.  753. 
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be  quashed.*     The  record  of  the  commitment  must  be  in  the 
present  tense  and  not  in  the  preter-perfect.* 
IV.   Modern   Actions  in   the  United  States  —  1.    Historical 

Sketch  —  Common  Law  and  English  Statutes.  —  The  exclusively  criminal 
action  at  the  common  law  and  under  the  English  statutes  had 
naught  to  do  with  the  recovery  of  the  possession  of  lands  and 
tenements.  It  punished  breaches  of  the  peace  which  aro.se  out  of 
physical  contests  over  such  possession.  But  it  in  no  way  dealt 
with  the  premises,  or  considered  whether  he  who  made  the  entry 
was  entitled  to  them.  At  the  early  common  law  any  one  with  a 
right  to  lands  or  tenements  could  recover  them  with  force. ^  This 
property  right  was  not  interfered  with  by  the  English  statutes 
providing  restitution.  If  an  owner  resorted  to  violence,  and  thus 
recovered  possession,  he  could  be  punished  criminally,  but  a  writ 
of  restitution  would  not  lie  against  him.  If,  however,  one  having 
an  estate  recognized  by  the  statutes  was  ousted,  he  could  recover 
his  possession  by  forcible  entry  and  detainer.*  The  criminal 
action,  therefore,  punished  all  who  were  guilty  of  the  public 
offense,  irrespective  of  their  property  rights ;  while  the  civil  pro- 
ceeding gave  a  summary  remedy  for  the  recovery  of  possession 
only  to  those  entitled. 

2.  Early  Actions.  —  In  some  of  the  United  States  the  early 
actions  were  based  upon  the  English  statutes  and  common  law 
which  were  recognized  as  a  part  of  the  common  law  of  this  country.* 

3.  Usual  Modern  Actions  —  a.  Actions  for  Forcible  Injur- 
ies —  As  a  Punishment  for  the  Public  Wrong.  —  In  the  actions  provided  in 
most  jurisdictions  the  civil  action  is  divorced  from  the  criminal.® 

1.  Rex   V.    Wilson,  3  Ad.  &  El.  817,  of  Murry  v.  Burris,  6  Dakota  170,  while 

30  E.  C.  L.  229,  5   N.  &  M.  164,  I  H.  &  not  correct  in  all  particulars,  gives  a 

W.  387.  very  good  idea  of  the  history  of  these 

8.  Rex  V.  Brown,  12  Mod.  516;  Rex  actions:    "  Statutes    of   foicible    entry 

V.  Landen,  l  Stra.  443.  and  detainer  are  of  very  ancient  origin; 

8.  Cases   in   the   United   States  sup-  they  date  far  back  into  the  fourteenth 

porting  this  proposition  are  numerous,  century;  they   succeeded  the  wager  of 

See  Ely  v.  Yore,  71  Cal.   130;  Canavan  battle;  they   were  criminal    in  cliarac- 

V.    Gray,   64  Cal.  5;  Dickinson  v.  Ma-  ter,  and    were   designed  to  prevent  re- 

guire,  9  Cal.  47;  Fort  Dearborn  Lodge  dress  of  private  wrongs   by  means  cal- 

No.  214  7'.   Klein,   115  111.  177;  Judy  f.  culated  to  disturb   the  peace  and  good 

Citizen,  loi    Ind.    18;  Hunt  i/.  Ballew,  order  of  society,  in  the  use  of  force  and 

■)  B.  Mon.  (Ky.)  390;  Tribble  v.  Frame,  violence   of   a   nature  to  inspire  terror 

7  J.  J.  Marsh.  (Ky.)  599,   23   Am.   Dec.  and   incite   personal   conflict.       These 

439;    Hamilton     v.    Hendrix,    i    Bibb  statutes  were  highly  penal  in  character, 

(Ky.)  70.  and    were    enforced    by  indictment    of 

4.  Thorn  v.  Reed,  i  Ark.  493.  And  the  grand  jury  or  by  complaint  before 
see  discussion  in  McGuire  v.  Cook,  13  a  magistrate,  and  terminated,  when 
Ark.  448;  McDonald  v.  Gayle,  Minor  unfavorable  to  the  offender,  in  a  fine  to 
(Ala.)  08.  the  king  and  an  ouster  from  the  prem- 

5.  Com.  V.  Kensey,  5  Pa.  L.  J.  119;  ises  unlawfully  entered,  as  a  punish- 
Com.  V.  Toram,  5  Pa.  L.  J.  296.  ment  for  the  offense,  and  not  as  a  de 

8.  Quinebaug  Bank  v.  Tarbox,  20  termination  of  any  right  of  the  parties. 
Conn.  510-  Estabrook  v.  Hateroth,  22  No  title  passed  or  was  affected  by  these 
Neb.  281.  proceedings,     which     were     generally 

The  following  excerpt  from  the  case     summary  in  character  and  were  prose- 
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But  the  character  of  the  latter  as  a  punishment  for  the  force,  the 
breach  of  the  peace,  has  gone  with  the  former.  Restitution  of 
the  premises  is  the  primary  result  of  the  conviction  for  the 
offense.*  And  in  forcible  injuries  it  is  looked  upon  as  a  punish- 
ment for  the  public  wrong ;  not  as  a  means  of  righting  an  injury 
done  to  one  entitled  to  the  possession  of  lands  and  tenements.* 


cuted  in  the  name  of  the  sovereign. 
In  modern  times  these  statutes  have 
undergone  great  changes;  and  while 
generally  the  summary  character  of 
these  proceedings  remains,  yet  so  great 
has  been  the  change  wrought  by  legis- 
lation that  modern  statutes  of  forcible 
entry  and  detainer  retain  but  little  of 
their  former  force  and  character  be- 
yond the  name  they  bear.  In  nearly 
all,  if  not  in  every  state  of  the  Union, 
there  is  now  some  civil  proceeding  in 
the  nature  of,  or  called  by  the  name 
of,  forcible  entry  and  detainer,  where- 
by a  party  whose  possession  has  been 
unlawfully  entered  upon  may  have  the 
intruder  summarily  ejected,  not  for 
the  purpose  of  punishing  the  trespasser, 
but  for  the  purpose  of  protecting  pri- 
vate rights;  and  such  actions  are  gen- 
erally prosecuted,  not  in  the  name  of 
the  sovereign,  but  in  the  name  of  the 
injured  party.  It  is  true  that  in  some 
jurisdictions  these  proceedings  still  re- 
tain their  criminal  characteristics,  but 
in  many  of  the  younger  states  these  ju- 
risdictions are  separate  and  distinct. 
The  statute  is  efther  made  to  subserve 
a  double  purpose  —  that  is,  to  protect 
private  rights  and  to  punish  public 
wrongs  —  or  the  enactments  are  separ- 
ate and  distinct  in  character." 

"The  proceeding  for  a  forcible  entry 
and  detainer  is  a  civil  remedy  under 
bur  statutes,  intended  to  restore  a  per- 
son to  the  possession  of  lands  which 
have  been  tortiously  entered  upon,  and 
detained  with  force  or  strong  hand. 
It  is  instituted  by  a  complaint,  ad- 
dressed to  a  justice  of  the  peace,  and 
the  trial  is  by  jury."  Hamilton  z-. 
Adams,  15  Ala.  596. 

1.  "  The  object  of  the  action  as  a 
civil  remedy  is  to  obtain  restitution  of 
the  possession."  Archey  v.  Knight,  6r 
Ind.  311. 

2.  McGuire  v.  Cook,  13  Ark.  448; 
Dutton  V.  Tracy,  4  Conn.  79. 

Arkansas.  —  "The  special  object  of 
the  summary  remedy  of  forcible  entry 
and  detainer  is  to  keep  the  peace ;  not  to 
determine  rights  of  property.  It  is  to 
prevent  any  and   all    persons,  with  or 


without  title,  from  assuming  to  right 
themselves  with  strong  hand  after  the 
feudal  fashion,  when  peaceable  pos- 
session cannot  be  obtained,  and  to 
compel  them  to  the  more  pacific  course 
of  suits  in  court,  where  the  weak  and 
strong  stand  upon  equal  terms."  Lit- 
tell  V.  Grady,  38  Ark.  584. 

California. — "  The  action  of  forcible 
entry  and  detainer  is  a  summary  pro- 
ceeding to  recover  possession  of  prem- 
ises forcibly  or  unlawfully  detained. 
The  inquiry  in  such  cases  is  confined 
to  the  actual  peaceable  possession  of 
the  plaintiff  and  the  unlawful  or  for- 
cible ouster  or  detention  by  defendant 
—  the  object  of  the  law  being  to  pre- 
vent the  disturbance  of  the  public 
peace,  by  the  forcible  assertion  of  a  pri- 
vate right.  Questions  of  title  or  right 
of  possession  cannot  arise;  a  forcible 
entry  upon  the  actual  possession  of 
plaintiff  being  proven,  he  would  be  en- 
titled to  restitution,  though  the  fee 
simple,  title,  and  present  right  of  pos- 
session are  shown  to  be  in  the  defen- 
dant. The  authorities  on  this  point 
are  numerous  and  uniform."  Mc- 
Cauley  v.  Weller,  12  Cal.  500. 

Its  aim  is  the  conservation  of  the 
public  peace,  which  it  would  prefer  to 
the  assertion  of  a  mere  private  right, 
when  made  in  such  a  manner  as  would 
be  likely  to  provoke  a  breach  of  the 
peace.     Gray  v.  Collins,  42  Cal.  152. 

Iowa.  —  "  In  England  proceedings  of 
this  kind  are  either  by  indictment  or 
by  a  complaint  before  a  justice  of  the 
peace  in  the  nature  of  a  criminal  prose- 
cution. That  which  by  their  law  is 
made  an  offense  punishable  by  fine  and 
imprisonment  is  by  ours  a  civil  action 
to  obtain  possession."  Harrow  v. 
Baker,  2  Greene  (Iowa)  201. 

Illinois.  —  "  There  can  be  no  pretence 
that  Farwell  had  any  right  to  make  a 
forcible  entry  on  a  tenant,  holding 
over,  on  either  a  disseizor  or  other  per- 
son wrongfully  in  possession.  The 
law  has  given  him  an  action  of  eject- 
ment or  a  forcible  entry  and  detainer. 
The  law,  for  wise  and  salutary  pur- 
poses, has  always   prevented  a  party 
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Therefore,  one  who  is  himself  a  wrongdoer  may,  for  the  time 
being,  be  protected  by  the  law ;  *  since  the  person  legally  entitled 
to  the  premises  may  be  guilty  of  the  offense  as  well  as  a  stranger, 
and  the  action  may  be  maintained  against  him.*  The  plaintiff 
need  not  therefore  show  any  estate  ;  nor  can  the  defendant  plead 
any  title  or  right  to  possession.  Tenants  at  will  or  by  sufTerance, 
any  one  having  actual  possession  at  the  time  of  the  ouster,  can 
bring  forcible  entry  and  detainer.'  The  rights  of  property  are 
in  no  manner  involved.*     In  some  of  the  early  statutes  a  fine  was 


with  violence  or  force  from  adjusting 
his  imaginary  or  even  real  wrongs." 
Farwell  --.  Warren,  51  111.  467. 

New  Mexico.  —  "The  main  point  on 
which  every  forcible  entry  and  de- 
tainer suit  must  be  maintained,  if  at 
all,  is  the  fact  that  the  defendant,  by 
the  mode  of  his  entry  or  detention,  has 
committed  a  wrong  in  the  nature  of  a 
public  offense,  and  the  object  of  the 
statute  is  to  punish  the  wrongdoer  by 
a  restitution  of  the  premises  to  the 
plaintiff,  without  inquiry  as  to  which 
has  the  legal  right  of  possession." 
Romero  v.  Gonzales,  3  N.  Mex.  35. 

1.  "At  common  law  a  person  having 
title  of  entry  in  lands  possessed  by  an- 
other was  allowed  to  regain  the  pos- 
session by  entry,  and  although  he 
might  be  punished  for  any  breach  of 
the  peace  committed  in  making  his 
entry,  after  having  gained  the  posses- 
sion there  was  no  means  by  which  the 
possession  could  be  restored  to  the  per- 
son from  whom  the  rightful  owner  ob- 
tained it.  *  *  *  In  this  country 
our  statute  is  not  precisely  the  same 
as  those  of  England,  but  it  is  more 
favorable  to  the  possessor,  and  de- 
clares that  every  entry,  whether  with 
or  without  force,  if  it  be  made  without 
the  assent  or  against  the  will  of  the 
person  having  the  possession  in  fact, 
shall  be  deemed  a  forcible  entry." 
Chiles  V.  Stephens,  3  A.  K.  Marsh.  (Ky.) 
340;  Mills,  J.,  dissenting  in  part  as  fol- 
lows: "  I  would  resort  to  every  plausi- 
ble construction  before  I  would  say 
that  they  meant  not  only  to  protect  but 
to  redress  wrong  against  right,  *  *  * 
I  do  not  conceive  that  the  English  ad- 
judications on  their  statutes  can  have 
any  bearing  on  the  construction  of  our 
statute.  They  afford  a  remedy  of  a 
criminal  character  and  are  prosecuted 
by  indictment.  Ours  is  a  remedy 
purely  civil.  But  when  they  are  re- 
sorted to  they  furnish  nothing  that 
militates  against  this  construction  of 
ours.    If  the  prosecutor  showed  a  right 


to  the  possession,  he  was  restored.  If 
he  failed  to  do  this  the  defendant  was 
punished  by  fine,  and  restitution  was 
denied,  as  will  be  seen  by  consulting 
Hawkins'  Pleas  of  the  Crown,  tit. 
Fore.  En.  and  Det.,  and  Chitty's  Crimi- 
nal Code,  same  title.  Thus  so  much 
of  the  remedy  as  afforded  civil  redress 
was  refused  in  favor  of  a  wrongful 
claimant.  In  like  manner  I  conceive 
it  ought  to  be  refused  under  our 
statute." 

2.  Canavan  v.  Gray,  64  Cal.  5 ;  Farn- 
comb  V.  Stern,  18  Colo.  279;  Haupt 
V.  Pittaluga,  6  Bush  (Ky.)  493;  Huf- 
talin  V.  Misner,  70  111.  205;  Maloney  v. 
Shattuck,  15  111.  App.  44;  Spurck  v. 
Forsyth,  40  111.  438;  Shoudy  v.  School 
Directors,  32  111.  2i)o;  Baker  v.  Hays, 
28  111.  387;  Bridges  v.  Branam,  133 
Ind.  488;  Judy  v.  Citizen,  loi  Ind.  18; 
Hunt  V.  Wilson,  14  B.  Mon.  (Ky.)  36; 
Davis  V.  Lee,  2  B.  Mon.  (Ky.)  300. 

"  One  great  object  of  the  forcible 
ei^try  act  is  to  prevent  even  rightful 
owners  from  taking  the  law  into  their 
own  hands  and  attempting  to  recover 
by  violence  what  the  remedial  powers 
of  a  court  would  give  them  in  a  peace- 
ful mode."  Myers  v.  Koenig,  5  Neb. 
419. 

"  At  common  law  a  person  in  the 
wrongful  possession  of  real  estate  could 
not  maintain  an  action  of  trespass  for 
a  forcible  entry  against  the  owner  hav- 
ing an  immediate  right  toenter,  but  the 
statute  of  this  territory  gives  a  person 
in  the  wrongful  possession  of  real  es- 
tate a  right  to  the  action  of  forcible 
entry  against  the  owner  having  the 
right  to  enter  if  he  enter  forcibly." 
Marks  v.  Sullivan,  8  Utah  411. 

3.  Espalla  v.  Gottschalk,  95  Ala. 
254;  House  V.  Camp,  32  Ala.  541;  Mc- 
Guire  v.  Cook,  13  Ark.  448;  Jones  v. 
Shay,  50  Cal.  508;  Lasserot  v.  Gamble, 
(Cal.  1896)46  Pac.  Rep.  917;  Knight  v. 
Knight,  3  111.  App.  206. 

4.  McLean  v.  Spratt,  20  Fla.  515; 
Riverside   Co.  v.    Townshend,  120  111. 
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provided  in  addition  to  restitution  of  the  premises,*  and  it  is  very 
common  for  double  or  treble  damages  to  be  assessed.* 

In  Indiana  it  would  seem  that  the  old  law  prevails,  and  that 
the  plaintiff  cannot  maintain  the  action  unless  he  is  entitled  to 
possession.' 

statutory  Force. —  Those  actions  of  forcible  entry  and  detainer, 
wherein  the  statutes  have  not,  by  their  terms,  eliminated  the 
force,  can  only  be  maintained  where  the  injuries  are  accompanied 
by  the  statutory  force."*     In  some  states  the  courts  have  gone  so 


15;  Pearson  v.  Herr,  53  111.  144;  Smith 
V.  Hoag,  45  111.  250;  Grundies  v.  Kel- 
so, 41  111.  App.  200;  Vess  V.  State,  93 
Ind.  211;  Higgins  v.  State,  7  Ind.  549; 
Settle  V.  Henson,  Morr.  (Iowa)  iii; 
Lyman  v.  Todd,  43  Kan.  70;  Pence  v. 
Uhl,  II  Neb.  320.  See  also  Rabe  v. 
Fyler,  10  Smed.  &  M,  (Miss.)  440; 
Speais  V.  McKay,  Walk.  (Miss.)  265; 
Loring  v.  Willis,  4  How.  (Miss.)  383. 

"  The  thing  that  is  involved  is  such 
light  of  possession  between  the  parties 
to  the  record,  as  may  be  worked  out 
and  adjudged  aside  and  apart  from  all 
considerations  of  title;  and,  hence, 
wholly  regardless  of  whether  the  plain- 
tiff or  defendant,  or  a  third  person,  has 
the  superior  claim  to  the  ownership." 
Nicrosi  v.  Phillipi,  91  Ala.  299. 

"  It  needs  no  citation  of  authorities 
to  show  that  this  cannot  be  done,  when 
the  title  as  such  is  the  issue,  and  both 
parties  rely  upon  conflicting  titles  for 
success."  Bloomington  v.  Brophy,  32 
111.  App.  400. 

"  The  facts  of  actual  possession  by 
the  plaintiff,  and  an  entry  by  force, 
fraud,  or  stealth,  or  an  unlawful  de- 
tainer by  the  defendant,  are  the  only 
ones  to  be  determined;  and  they  alone 
are  the  matters  in  issue,  irrespective 
of  the  ownership  or  right  of  posses- 
sion."   Emsley  v.  Bennett,  37  Iowa  15. 

1.  Dickinson  v.  Maguire,  9  Cal.  47; 
Wier  V.  Bradford,  i  Colo.  14;  Dutton 
V.  Tracy,  4  Conn.  79;  Settle  v.  Henson, 
Morr.  (Iowa)  iii. 

2.  Ullman  v.  Herzberg,  91  Ala.  458; 
Lykes  v.  Schwarz,  91  Ala.  461;  O'Cal- 
laghan  v.  ^ooth,  6  Cal.  63;  Farncomb 
V.  Stern,  18  Colo.  282. 

California.  —  The  purpose  of  the  act, 
except  when  invoked  by  landlord 
against  tenant,  is  "  to  redress  the 
wrongs  occasioned  by  the  acts  of  the 
defendant,  committed  with  force  em- 
ployed, or  threatened,  or  manifested, 
by  restoring  the  possession  to  the  plain- 
tiff  and   punishing    the  defendant  by 


fine   and   treble   damages."     Owen  v. 
Doty,  27  Cal.  502, 

In  Florida  damages  at  double  the 
rental  value  can  be  given  when  the  de- 
tention is  wilful  and  knowingly  wrong- 
ful; otherwise,  at  the  rental  value. 
McLean  v.  Spratt,  20  Fla.  515. 

3.  Judy  V.  Citizen,  loi  Ind.  18. 

4.  McMinn  v.  Bliss,  31  Cal.  122; 
Gray  v.  Finch,  23  Conn.  495;  Living- 
ston z/.  Webster,  26  Fla.  325;  Gipe  z/. 
Cummins,  116  Ind.  511;  Archey  v. 
Knight,  61  Ind.  311;  Barton  v.  Os- 
born,  6  Blackf.  (Ind.)  146;  Boxley  v. 
Collins,  4  Blackf.  (Ind.)  320;  Burdette 
V.  Corgan,  27  Kan.  275;  Cammack  v. 
Macy,  3  A.  K.  Marsh.  (Ky.)  296. 

Under  the  Indiana  Statute  the  entry 
must  be  forcible  as  well  as  unlawful, 
Tibbetts  v.  O'Connell,  66  Ind.  171; 
O'Connell  v.  Gillespie,  17  Ind.  459. 
See  also  Gipe  v.  Cummins,  116  Ind. 
511. 

In  California  force,  violence,  fraud,  or 
menace  must  be  shown  in  sections  i.  2, 
or  5  of  the  Forcible  Entry  or  Detainer 
Act.     Shelby  v.  Houston,  38  Cal.  410. 

"  By  code  law  a  peaceable  entry 
upon  land  is  permissible,. but  an  entry 
by  force  and  violence  is  prohibited.  The 
code  expression  of  an  entry  by  '  vio- 
lence or  circumstances  of  terror  '  is  the 
equivalent  of  the  English  statutory  law 
expression  of  an  entry  '  with  strong 
hand  and  a  multitude  of  people.'  "  Ely 
V.  \ore,  71  Cal.  130. 

"  One  of  the  best  admitted  rules  of 
construction  is  to  give  to  language  the 
meaning  it  has  in  its  ordinary  and  most 
comprehensive  acceptation;  and  if  we 
are  governed  by  this  rule,  it  would  be 
an  absurdity  to  declare  that  when  the 
statute  requires  force,  it  does  not  mean 
force,  or  that  when  there  is  no  force, 
the  act  must  yet  be  called  forcible." 
Frazier  v.  Hanlon,  5  Cal.  156. 

New  Mexico.  —  "It  is  clear  that  an 
unlawful  entry,  unaccompanied  by 
actual  force,  is  insufficient  to  maintain 
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far  as  to  hold  that  actual  force  is  unnecessary  to  sustain  any' 
action  of  forcible  entry  and  detainer.*  Such  a  view  is  certainly 
an  arbitrary  departure  from  authority.  It  creates  a  new  mean- 
ing for  the  term  "  force,"  not  having  legislative  sanction,  except 
where  the  acts  extend  the  remedy  to  cases  not  involving 
force. 

Peaceable  Entry  by  One  Having  No  Claim. —  As  has  been  shown,  the  right 
which  existed  at  common  law  to  take  forcible  possession  of 
lands  and  tenements,  was  later  held  to  subject  the  owner  to  a 
criminal  prosecution ;  and  in  the  United  States,  to  make  him 
liable  to  a  forcible  entry  and  detainer  action  by  which  he  lost 
the  possession  he  had  forcibly  acquired.  At  the  common  law  it 
was  an  indictable  offense  for  one  to  enter  upon  lands  or  tene- 
ments to  which  he  had  no  claim,  even  though  there  was  no  force 
or  violence  used.  And  it  seems  that  forcible  entry  and  detainer 
will  lie  in  such  a  case.* 

Peaceable  Entry  by  One  Having  Eight  of  Possession. —  It  naturally  follows 
from  the  character  of  the  action,  as  a  means  of  punishment  for 
the  violent  or  forcible  injury,  that  a  peaceable  entry  by  one  hav- 
ing the  right  of  possession  is  lawful.  And  it  is  so  held  in  those 
states  which  have  not  eliminated  the  force  by  judicial  decision  or 


this  action  on  the  ground  of  its  being 
constructively  a  forcible  entry."  Ro- 
mero V.  Gonzales,  3  N.  Mex.  35. 

In  Kentucky,  prior  to  the  act  of  1810, 
actual  force  was  necessary  in  both 
entry  and  detainer  by  a  landlord 
against  his  tenant.  Reed  v.  Rawson, 
2  Lilt.  (Ky.)  190;  Allison  v.  Thomp- 
son, I  Litt.  (Ky.)  32;  Ewing  v.  Bowl- 
ing, 2  A.  K.  Marsh.  (Ky.)  36. 

Kansas.  —  Compare  Campbell  v.  Coon- 
radt,  22  Kan.  705. 

1.  Fowler  v.  Knight,  10  Ark.  43,  over- 
ruled in  McGuire  v.  Cook,  13  Ark.  448; 
Doty  V.  Burdick,  83  111.  473;  Smith  v. 
Hoag.  45  111.  250. 

nijiiois.  —  Any  entry  is  forcible  which 
is  made  against  the  will  of  the  oc- 
cupant.     Reeder    v.    Purdy,    41     111, 

279- 

"  The  first  section  declares  that '  if 
any  person  shall  make  entry  into  lands, 
tenements,  or  other  possessions,  ex- 
cept where  entry  is  given  by  law,  or 
shall  make  any  such  entry  by  force;  or 
if  any  person  shall  wilfully  and  with- 
out force  hold  over  any  lands,  tene- 
ments, or  other  possessions, after  the  de- 
termination of  the  time  for  which  such 
lands,  tenements,  or  other  possessions 
were  let  to  him,  or  to  the  person  under 
whom  he  claims,  after  demand  made  in 
writing  for  possession  thereof,  by  the 


person  entitled  to  such  possession,  such 
person  shall  be  adjudged  guilty  of  a 
forcible  entry  and  detainer,  or  of  a 
forcible  detainer,  as  the  case  may  be, 
within  the  intent  and  meaning  of  this 
act.'  From  this  section  it  will  be  per- 
ceived that  there  is,  first,  a  wrongful 
or  illegal  entry,  as  contradistinguished 
from  a  forcible  or  violent  one;  second- 
ly, a  forcible  one  by  means  of  actual 
violence;  and,  thirdly,  that  of  a  wrong- 
ful holding  over  of  a  tenant."  Atkin- 
son V.  Lester,  2  111.  407. 

"  To  constitute  forcible  entry  and 
detainer,  under  our  statute,  it  is  not 
essential  that  the  entry  be  made  with 
strong  hand  or  be  accompanied  with 
acts  of  actual  force  or  violence,  either 
against  person  or  property.  If  one 
enters  into  the  possessions  of  another 
against  the  will  of  him  whose  posses- 
sion is  invaded,  however  quietly  he 
may  do  so,  the  entry  is  forcible,  in 
legal  contemplation.  The  word  '  force,' 
in  our  statute,  means  no  more  than 
the  term  vi  et  armis  does  at  common 
law — that  is,  with  either  actual  or  im- 
plied force."  Phelps  v.  Randolph,  147 
ill-  335.  quoting  Croff  v.  Ballinger,  18 
111.  201. 

2.  Gage  v.  Hampton,  127  111.  87; 
Coverdale  v.  Curry,  48  111.  App.  213; 
Miller  v.  Drexel,  37  111.  App.  462. 


88 


Volume  IX. 


United  States. 


AND  DETAINER. 


'TTsual  Actions. 


by  statute.*     In  a  few  jurisdictions  a  peaceable  entry  under  a  bona 


1,  Alabama.  —  Lomax  v.  Spear,  51 
Ala.  532;  Horsefield  v.  Adams,  10  Ala. 
9;  Botts  V.  Armstrong,  8  Port.  (Ala.)  57. 

Arkansas. — Winn  v.  State,  55  Ark. 
360;  Johnson  v.  West,  41  Ark.  535; 
Miler  v.  Turney,  13  Ark.  385. 

Dakota.  —  Murry  v.  Burris,  6  Dakota 
170. 

Florida.  —  Greeley  v.  Spratt,  19  Fla. 
644. 

Georgia.  —  Harrell  v.  Holt,  76  Ga.  25; 
Curry  v.  Hendry,  46  Ga.  631. 

Indiana.  —  Scott  v.  Willis,  122  Ind. 
i;  Judy  V.  Citizen,  loi  Ind.  18. 

Kentucky.  —  Tucker  v.  Phillips,  2 
Mete.  (Ky.)  416;  Haley  v.  Palmer,  9 
Dana  (Ky.)  321. 

Maine.  — Stearns  2'.  Sampson,  59  Me. 
568. 

Pennsylvania. — Com.  v.  Kensey,  5 
Pa.  L.  J.  119. 

Utah. — Brooks  z/.  Warren,  5  Utah  118. 

In  Iowa  the  owner  can  enter  and  re- 
tain improvements  and  their  value, 
unless  he  so  entered  by  force,  intimi- 
dation, fraud,  and  stealth,  that  he  can 
be,  and  is,  ousted  by  an  action  of 
forcible  entry  and  detainer.  Webster 
V.  Stewart,  6  Iowa  401. 

In  Illinois  and  One  or  Two  Other  States 
a  very  unsettled  state  of  the  law  ex- 
ists, owing  to  some  early  decisions  in 
cases  of  trespass  qtiare  clatisum  /regit, 
which  obliterated  any  distinction  be- 
tween acts  committed  by  one  entitled 
to  the  possession  of  premises  entered 
upon,  and  acts  done  by  an  interloper. 
2  Taylor  Landlord  and  Tenant  (8th 
ed.),  §§  531,  532;  I  Washburn  Real 
Property  (5th  ed.)  656  et.  seq.  Follow- 
ing these  decisions,  it  is  held  in  some 
cases  that  one  entitled  to  the  posses- 
sion of  premises  cannot  make  even  a 
peaceable  entry  thereon.  Thomasson 
V.  Wilson,  146  111.  384,  affirming  46  111. 
App.  398;  Phelps  V.  Randolph,  147  111. 
335.  affirming  45  111.  App.  492;  Peder- 
son  V.  Cline,  27  111.  App.  249.  But  this 
doctrine  is  strongly  combated  in  other 
cases,  be  th  of  forcible  entry  and  de- 
tainer and  of  trespass  quare  clausum 
/regit.  Which  is  the  prevailing  rule  in 
Illinois,  seems  difficult  to  determine. 
See  the  following  as  supporting  the 
general  rule  as  given  in  the  text:  Fort 
Dearborn  Lodge  No.  214  v.  Klein,  115 
111.  177;  Lee  V.  Mound  Station,  118  111. 
304;  Gage  V.  Hampton,  127  111.  87; 
Pratt  V.  Stone,  10  111.  App.  633;  Riley 
V.  People,  29  111.  App.  139. 


"  The  owner  may  take  from  a  wrong- 
ful holder  his  own,  if  he  can  do  so 
without  a  breach  of  the  peace."  Hard- 
ing V.  Sandy,  43  111.  App.  442. 

"  And  if  appellant  acted  under  one 
claiming  title,  and  if  there  was  any 
evidence  tending  to  prove  that  title, 
then  both  instructions  were  wrong. 
The  heresy  introduced  into  the  law  of 
this  state  in  1886,  based  upon  Dustin 
V.  Cowdry,  23  Vt.  635,  has,  after  much 
pruning,  been  got  rid  of  in  Fort  Dear- 
born Lodge  No.  214  V.  Klein,  115  111. 
177.  The  owner  may  take  from  a 
wrongful  holder  his  own,  if  he  can  do 
so  without  a  breach  of  the  peace.  If  a 
breach  of  the  peace  is  committed,  then, 
in  trespass  vi  et  armis,  it  may  be  de- 
termined who  was  in  the  wrong  as  to 
that."  Brooke  v.  O'Boyle,  27  111.  App. 
384- 

"  In  the  present  case  it  was  prof)er  to 
investigate  the  title  of  the  city  to  the 
strip  of  five  feet  on  the  northern  side  of 
Seminary  avenue  to  determine  whether 
it  had  such  constructive  possession  by 
virtue  of  its  ownership  as  would  draw 
to  it  the  right  of  entry.  Had  appellee, 
however,  set  up  and  relied  upon  a  con- 
flicting title,  the  examination  and  de- 
cision of  such  a  question  would  not 
have  been  proper  in  this  form  of 
action.  He  did  not  do  this,  but  relied 
upon  the  fact  that  the  city  had  never 
been  in  the  actual  possession  of  such 
strip;  and  this  presents  the  second 
question,  which  is:  Can  the  owner  of 
land,  having  a  present  right  of  im- 
mediate possession,  enter  the  same  in 
a  peaceable  manner,  though  occupied 
by  another,  without  becoming,  by  rea- 
son of  such  entry,  a  trespasser?  The 
Supreme  Court,  in  the  cases  of  Fort 
Dearborn  Lodge  No.  i\\v.  Klein,  115 
111.  177,  and  Lee  v.  Mound  Station,  118 
111.  316,  have  clearly  answered  this 
question  in  the  affirmative.  The  prior 
decisions  of  that  court  upon  this  sub- 
ject are  reviewed,  and  the  law  is  so 
clearly  laid  down  that  no  doubt  could  be 
entertained  as  to  the  law  of  this  state 
upon  the  subject,  were  it  not  for  cer- 
tain expressions-  used  by  the  court  in 
the  late  case  of  Gage  v.  Hampton,  127 
111.  87,  which  would  seem  difficult  to 
reconcile  with  the  former  decisions, 
although  it  is  said  in  the  latter  case 
that  the  Dearborn  Lodge  case  has  no 
bearing  on  that,  and  we  therefore 
proceed  upon  the  theory  that  the  two 
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Jidt'  claim  of  right  is  upheld.* 

Peaeeable  or  Forcible  Entry  by  Leuor.  —  A  lessor  may  make  a  peace- 
able entry,  and  forcibly  hold  possession  thereafter,  under  a  lease 
containing  a  proviso  for  re-entry.  And  it  is  held  in  some  states 
that  he  may  make  a  forcible  entry  where  the  parties  have  con- 
tracted to  that  effect.' 

Entry  ag&inst  Will  of  Occupant.  —  Under  a  few  statutes  any  entry, 
whether  peaceable  or  not,  will  support  an  action  of  forcible  entry 
and  detainer,  if  it  was  made  against  the  will  of  him  who  was  in 
possession.'     In  Connecticut  this  is  true  if  after  such  a  peaceable 


former  cases  were  not  intended  to  be 
overruled  or  modified,  and  shall  rest 
our  conclusions  upon  them.  Upon  the 
authority  of  these  cases  we  think  the 
city,  having  the  title  to  this  strip  of  five 
feet,  had  a  right  to  enter  upon  and  take 
possession  of  it,  provided  it  did  so 
without  force,  and  in  a  peaceable  man- 
ner, and  that  the  word  '  force  '  as  here 
used  means  actual  force,  as  contra- 
distinguished from  implied  force." 
Bloomington  v.  Brophy,  32  111.  App. 
400. 

1.  California.  —  Ely  v.  Yore,  71  Cal. 
130;  Phenix  Mill,  etc.,  Co.  v.  Law- 
rence, 55  Cal.  143;  Potter  z'.  Mercer,  53 
Cal.  667;  Dennis  v.  Wood,  48  Cal.  361; 
Townsend  v.  Little,  45  Cal.  673  ; 
Powell  V.  Lane,  45  Cal.  677;  Conroy  v. 
Duane,  45  Cal.  597;  Randall  v.  Falk- 
ner,  41  Cal.  242;  Thompson  v.  Smith,  28 
Cal.  528;  Owen  v.  Doty,  27  Cal.  502; 
Polack  V.  McGrath,  25  Cal.  54;  Fogarty 
V.  Kelly,  24  Cal.  317;  Dickinson  v. 
Maguire,  g  Cal.  47. 

Georgia.  —  Lott  v.  Peterson,  95  Ga. 
516;  Stuckey  v.  Carleton,  66  Ga.  215. 

iW-f  Mi'xico.  —  Romero  v.  Gonzales, 
3  N.  Mex.  35. 

Peaceable  Entry  in  Bad  Faith.  —  "An 
unlawful  entry  [is]  a  peaceable  entry 
made  in  had  faith  —  that  is  to  say,  with- 
out any  bona  fide  claim  or  color  of  a 
legal  right  to  enter,  and  not  a  peace- 
able entry  made  in  good  faith,  although 
wrongfully,  that  is  to  say,  in  the  belief 
that  there  is  a  legal  right  to  enter." 
Shelby  v.  Houston,  38  Cal.  410. 

2.  Davis  V.  Burrell,  10  C.  B.  821,  70 
E.  C.  L.  821. 

Kavanagh  v.  Gudge,  7  M.  &  G. 
316,  49  E.  C.  L.  316;  Fabri  v.  Bryan, 
80  III.  182;  Page  V.  De  Puy,  40  111.  506; 
Ambrose  v.  Root,  11  111.  497.  See  also 
"  Right  of  a  Landlord  to  Regain  Pos- 
session bv  Force,"  4  Am.  Law  Rev.  117. 
Contra,  Fifty  Associates  v.  Howland,  5 
Cush.  (Mass.)  214. 


"  An  authority  to  eject  the  plaintiff 
without  any  process  of  law,  and  a 
power  for  that  purpose  to  enter  upon 
the  property,  and  upon  so  entering  to 
use  all  necessary  force  in  putting  out 
the  plaintiff  and  his  family,  *  *  * 
appears  to  me  to  be  void  as  being  in 
effect  a  license  to  commit  a  crime,  be- 
cause the  statute  ot  Rich.  II.  has  pro- 
vided that,  even  where  there  is  a  legal 
right  of  entry,  no  man  shall  enter 
with  strong  hand,  nor  with  multitude  of 
people,  but  only  in  a  peaceable  and 
easy  manner.  Any  violence,  there- 
fore, which  is  used  for  the  purpose  of 
obtaining  an  entry  upon  land  which  is 
in  the  possession  of  another,  anything 
amou  nting  to  a  strong  hand,  is  a  viola- 
tion of  that  statute,  and  consequently, 
according  to  my  view  of  the  true  con- 
struction of  this  instrument,  it  was  void 
in  its  inception  as  being  in  effect  a 
license  to  commit  that  which  is  con- 
trary to  the  public  law  of  the  country." 
Edwick  V.  Hawkes,  18  Ch.  Div.  199, 

"  It  is  illogical  to  hold  that  the  con- 
sent of  the  wrongdoer  is  essential  to 
redress  of  the  wrong.  To  keep  the 
symmetry  of  the  law,  leave  and  license 
should  be  held  no  answer  in  forcible 
entry,  and  unnecessary  in  trespass." 
Frazier  v.  Caruthers,  44  111.  App.  61. 

3.  Yeates  v.  Allin,  2  Dana  (Ky.)  134; 
Smith  V.  Morrow,  5  Litt.  (Ky.)  210, 
Henry  v.  Clark  4  Bibb  (Ky.)  426.  See 
also  Boniel  v.  Block,  44  La.  Ann.  514; 
Thayer  v.  Littlejohn,  i    Rob.  (La.)  140. 

Kentucky, — "The  statute  of  1810,  of 
this  state,  canrtot  materially  affect  this 
case.  It  should  not  be  construed  as 
affecting  the  common-law  right  of 
entry,  or  the  legal  consequences  result- 
ing from  an  actual  entry  to  any  greater 
extent  than  they  had  been  affected  in 
England  by  the  statutes  of  forcible  entry 
and  detainer  enacted  in  that  kingdom. 
The  statutes  of  England  apply  only  to 
actual    force.     The   Kentucky   statute 
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entry  the  party  holds  possession  with  force  and  violence.* 

Defiaition  wliere  Force  is  Heqoired. — Forcible  entry  and  detainer,  where 
force  is  the  gist  of  the  action,  is  well  defined  to  be  an  action 
given  to  protect  the  actual  possession  of  real  estate  against 
unlawful  and  forcible  invasion,  to  remove  occasion  for  acts  of  vio- 
lence in  defending  such  possession,  and  to  punish  breaches  of  the 
peace  committed  in  the  entry  upon  or  the  detainer  of  real  prop- 
erty.* Forcible  actions  are  variously  designated.  Actions  for 
the  entry  upon  the  possession  include  forcible  entry  and  detainer, 
forcible  entry,  and  a  peaceable  entry  followed  by  a  forcible  de- 
tainer ;  and  detainer,  forcible  or  unlawful.' 


applies  not  only  to  entries  with  actual 
force,  but  also  to  entries  without  such 
force,  but  against  the  will  of  the  per- 
son in  actual  possession  at  the  lime  of 
entry."  Tribble  v.  Frame,  7  J.  J. 
Marsh.   (Ky.)  604. 

1.  Mason  v.  Hawes,  52  Conn.  12; 
Gray  7/.  Finch,  23  Conn.  495;  Larkin 
V.  Avery,  23  Conn.  304;  Phelps  v. 
Baldwin,  17  Conn.  209. 

2.  Knowles   v.  Ogletree,  96  Ala.  555. 
"  It   is   an   action,    summary    in    its 

forms  and  machinery,  to  regain  posses- 
sion of  realty  which  has  been  tortious- 
ly  taken  or  is  tortiously  withheld.  It 
is  purely  possessory  and  cannot  be 
maintained  unless  the  plaintiff  has  had 
prior  possession.  Title  cannot  be  in- 
quired into."  Welden  v.  Schlosser,  74 
Ala.  355. 

Forcible  entry  is  where  "  the  defend- 
ant, by  some  kind  of  violence  or  cir- 
cumstance of  terror,  entered  into  or 
upon  the  property,  and  so  turned  the 
plaintiff  out  and  took  and  held  possession 
of  it  himself;  or  that,  after  making  a 
peaceable  entry,  the  defendant,  by  force, 
threats,  or  menacing  conduct,  turned 
the  plaintiff  out  and  took  the  posses- 
sion." Castro  z'.Tewksbury,  69  Cal.  562. 

"  Forcible  entry  is  the  violently  tak- 
ing possession  of  lands  and  tenements 
with  menaces,  force  and  arms,  and 
without  authority  of  law;  and  forcible 
detainer  is  the  violently  keeping  pos- 
session of  the  same  in  the  same  man- 
ner, and  by  the  employment  of  the 
same  means."  Harrell  v.  Holt,  76  Ga. 
25;  Stuckey  v.  Carleton,  66  Ga.  215; 
Sewell  V.  State,  61  Ga.  496;  Hamrick 
V.  Darnell,  43  Ga.  433. 

3.  California.  —  Under  Statutes  1865-6 
"  we  have,  therefore,  as  causes  of 
action,  or  grounds  of  relief:  First, 
forcible  entry;  second,  forcible  de- 
tainer, as  defined  in  the  second  section; 
third,  forcible  detainer,  as  defined   in 


the  third  section;  and,  fourth,  fraud 
as  an  adjunct  of  each  of  the  former." 
Valencia  v.  Couch,  32  Cal.  340;  Shelby 
V.  Houston,  38  Cal.  410. 

"  The  statute  (section  i)  denounces 
all  entries  into  premises  at  the  time  in 
the  actual  peaceable  possession  of  an- 
other, if  made  with  violence  and  strong 
hand,  whether  such  entry  be  by  the 
actual  breaking  into  the  house  situate 
on  the  premises,  or  by  any  kind  of  vio- 
lence or  'circumstances  of  terror.'" 
Gray  f.  Collins,  42  Cal.  152;  Brawley 
V.  Risdon  Iron  Works,  38  Cal.  676. 

Actions  under  Early  Stixttitcs.  —  See 
Dickinson  v.  Maguire,  9  Cal.  47. 

Illinois.  —  "  Our  present  statute  pro- 
vides '  that  no  person  shall  make  an 
entry  into  lands  or  tenements  except 
in  cases  where  entry  is  allowed  by  law, 
and  in  such  cases  he  shall  not  enter 
with  force,  but  in  a  peaceable  man- 
ner.' (Rev.  Stat.,c.  57,  §  i.)  The  first 
section  of  the  act  of  1845,  entitled 
'  Forcible  Entry  and  Detainer,'  de- 
clared: '  If  any  person  shall  make  any 
entry  into  any  lands,  tenements  or 
other  possessions,  except  in  case  where 
entry  is  given  by  law,  or  shall  make 
any  such  entry  by  force,  *  *  * 
such  person  shall  be  adjudged  guilty 
of  a  forcible  entry  and  detainer,'  etc. 
It  will  be  observed  that  the  two  stat- 
utes are  substantially  alike,  and  hence 
any  decision  of  the  court  rendered  un- 
der the  statute  of  1845  is  applicable 
under  the  present  statute."  Phelps  v. 
Randolph,  147  111.  335. 

"  The  statute  in  relation  to  forcible 
entry  and  detainer  provides  for  several 
classes  of  cases,  among  which  are,  ist, 
where  a  forcible  entry  upon  lands  or 
tenements  is  made;  2d,  where  the 
entry  is  peaceable  and  the  possession 
is  unlawfully  withheld;  and,  3d.  when 
entry  is  made  into  vacant  and  unoccu- 
pied lands  or  tenements  without  right 
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b.  Actions  Not  Involving  Force. — Actions  for  forcible 
entr>'  and  detainer  -which  do  not  involve  force  afe  summary- 
actions  given  by  the  statute  to  landlords  and  others,  who  are 
entitled  to  immediate  possession  through  contractual  or  legal 
relations.  The  penal  character  of  the  action  where  the  injury 
is  forcible  coupled  with  this  extension  of  the  remedy  have  made 
forcible  entry  and  detainer  laws  anomalous  and  fruitful  sources 
of  litigation.  Of  these  summary  actions  which  have  created  so 
wide  a  departure  from  the  early  character  of  forcible  entry  and 
detainer  actions,  those  brought  by  landlords  against  tenants 
holding  over  their  terms  are  the  most  common.  In  some  states 
there  are  provided  landlord  and  tenant  acts  covering  this  rela- 
tion. But  in  more  the  remedy  is  given  either  indirectly,  or  in  so 
many  words,  by  the  laws  of  forcible  entry  and  detainer.  In  some 
jurisdictions  unlawful  detainer  is  confined  to  actions  brought 
by  landlords  against  tenants.*  In  others,  where  the  phrase- 
ology of  the  statute  is  different,  it  is  held  that  such  a  relation. 
is  not  indispensable.*  In  actions  between  landlord  and  tenant, 
between  purchasers  at  judicial  sales  and  parties  in  possession, 


or  title."     Maloney  v.  Shattuck,  15  111. 
App.  44- 

Utah.  —  "  Every  person  is  guilty  of  a 
forcible  entry  who  either  (i)  by  break- 
ing open  doors,  windows,  or  other  parts 
of  a  house,  or  by  any  kind  of  violence 
or  circumstances  of  terror,  enters  upon 
or  into  any  real  property;  or  (2)  who, 
after  entering  peaceably  upon  real 
property,  turns  out  by  force,  threats, 
or  menacing  conduct,  the  party  in  pos- 
session." Utah  Code  Civ.  Pro.,t^  1033, 
quoted  in  Brooks  v.  Warren,  5  Utah  118. 

Dakota.  —  "This  action  is  maintained 
(i)  where  a  party  has  by  force,  intimi- 
dation, fraud,  or  stealth,  entered  upon 
the  prior  actual  possession  of  real  prop- 
erty of  another  and  detains  the  same; 
(2)  where  a  party,  after  entering  peace- 
ably upon  real  property,  turns  out  by 
force,  threats,  or  menacing  conduct,  the 
party  in  possession;  or  (3)  where  he  by 
force,  or  by  menaces  and  threats  of  vio- 
lence, unlawfully  holds  and  keeps  the 
possession  of  any  real  property,  wheth- 
er the  same  was  acquired  peaceably  or 
otherwise."  Murry  v.  Burris,  6  Da- 
kota 170. 

Florida.  —  "One  turned  out  or  de- 
prived of  his  possession  is  given  a  re- 
covery of  possession  by  the  statute  in 
the  following  classes  of  cases:  (i) 
Where  another  enters  in  any  case 
where  entry  is  not  given  by  law.  (2) 
Where  another  enters  with  strong  hand 
or  multitude   of  people,  even   in   case 


where  entry  is  given  by  law.  (3) 
Where  another  who  has  entered  both 
lawfully  and  peaceably  holds  over 
after  the  expiration  of  his  right  and 
against  the  consent  of  the  party  en- 
titled to  possession."  Liddon  v.  Hod- 
nett,  22  Fla.  271. 

1.  Mason  v.  Delancy,  44  Ark.  444; 
Necklace  v.  West,  33  Ark.  682;  Dortch 
V.  Robinson,  31  Ark.  296;  Smith  v. 
Laffery,  27  Ark.  46;  McGuire  v.  Cook, 
13  Ark.  448;  Davidson  v.  Ellmaker,  84 
Cal.  21;  Johnson  v.  Chely,  43  Cal.  300; 
Steinbacic  v.  Krone,  36  Cal.  303;  Golds- 
berry  z'.  Bishop,  2  Duv.  (Ky.)  143;  Nor- 
ton V.  Sanders,  7  J.  J.  Marsh  (Ky.)  12. 

Illinois.  —  "In  an  action  of  forcible 
entry  and  detainer,  as  has  been  held  in 
Thompson  v.  Sornberger,  59  111.  326, 
and  other  cases  in  this  court,  it  is 
necessary  to  aver  and  prove  that  the 
plaintiff  was  in  possession  of  the  prem- 
ises, and  that  the  possession  was  in- 
vaded by  the  defendant;  but  in  an 
action  of  forcible  detainer  it  is  suffi- 
cient if  the  complaint  shows  the  rela- 
tion of  landlord  and  tenant  to  have 
existed;  that  the  time  for  which  the 
premises  were  let  has  expired,  and  that 
the  tenant  persists  in  holding  the  prem- 
ises after  demand  made  in  writing  for 
the  possession  thereof."  Cairo,  etc., 
R.  Co.  V.  Wiggins  Ferry  Co.,  82  111. 
230. 

2.  Spear  v.  Lomax,  42  Ala.  576; 
Hightower  v.  Fitzpatrick,  42  Ala.  597. 


42 


Volume  IX. 


United  States. 


AND  DETAINER. 


Usnal  Actions. 


in  all  actions,  in  fact,  arising  out  of  legal  and  contractual  relations, 
as  well  as  in  actions  of  forcible  entry  brought  against  an  owner  who 
has  taken  possession  peaceably,  the  penal  character  of  the  forcible 
injury  is  in  large  measure  lost.  The  question  of  title  to  the 
premises,  such  a  title  or  contractual  relation  as  will  support  the 
action,  must  be  shown,'  and,  in  some  of  the  actions  given,  title 
can  be  pleaded  as  a  defense.*  Actions  in  which  force  is  not  in- 
volved are  generally  denominated  unlawful  detainer.'  In  some 
jurisdictions,  however,  such  actions  are  included  under  the  titles 


1.  Mcllwain    v.    Karstens,    152    111. 

135. 

"  But  appellee  was  bound  to  bring 
his  case,  by  competent  evidence,  fairly 
within  the  statute,  to  show  that  the 
master's  sale  was  authorized  by  a  de- 
cree that  was  valid  against  Moses,  the 
mortgagor,  and  Milhous,  the  subse- 
quent incumbrancer,  ag  assignee,  and 
that  by  virtue  of  the  deeds  from  the 
master  and  the  insurance  company,  he 
was  lawfully  entitled  to  the  possession 
when  he  made  demand  therefor.' 
Davis  V.  Hamilton,  53  111.  App.  94. 

"  The  plaintiffs  in  this  case  do  not 
base  their  right  of  recovery  upon  a 
prior  possession  in  themselves,  and  a 
forcible  invasion  thereof  by  the  de- 
fendants; hence  many  of  the  decisions 
referred  to  by  counsel  for  appellees,  an- 
nouncing the  principles  of  law  govern- 
ing actions  of  forcible  entry,  do  not 
apply."  Nicholson  v.  Walker,  4  111. 
App.  404. 

"  The  law  upon  this  question  is  prop- 
erly expressed  in  section  159  of  the  Jus- 
tices Act,  being  the  second  section  of 
Article  13,  entitled  Forcible  Entry  and 
Detainer.  That  section  provides  that 
'  proceedings  under  this  article  may  be 
had  in  all  cases  *  *  *  where  the 
defendant  is  a  settler  or  occupier  of 
lands  or  tenements  without  color  of 
title,  and  to  which  the  complainant  has 
the  right  of  possession.'  Neither  this 
section  nor  any  other  section  of  the  law 
provides  that  before  the  plaintiff  can 
maintain  this  kind  of  action  he  must 
have  had  actual  possession  of  the  prop- 
erty. All  that  seems  to  be  necessary 
is  that  he  should  have  the  right  of  pos- 
session thereto."  Price  v.  Olds,  9  Kan. 
66. 

Action  by  Ptirchafler  from  Landlord.  — 
A  plaintiff  who  brings  the  action  as  a 
purchaser  from  the  landlord  of  a  ten- 
ant in  possession  must  show  a  good 
and  sufficient  title  in  order  to  maintain 
it.     Mason  v.  Bascom,  3  B.  Mon.  (Ky.) 


269;  Herndon  v.  Bascom,  8  Dana  (Ky.) 
113- 

Title  when  Suit  is  Brought.  —  The 
plaintiff  must  have  been  entitled  to  the 
possession  at  the  time  suit  was 
brought.  Maloney  v.  Shattuck,  15  111. 
App.  44- 

A  Purchaser  at  Execution  Sale  Must 
Show,  to  sustain  his  action,  "a  valid 
judgment,  an  execution,  and  a  deed  for 
the  premises,  on  a  sale  by  the  sheriff 
under  such  a  judgment;  when  this  is 
shown,  the  defendant  in  the  execution 
and  judgment  will  not  be  permitted  to 
show  an  outstanding  title,  or  in  any 
manner  try  the  validity  of  the  title." 
Kepley  J-.  Luke,  106  111.  395,  quoting 
Johnson  v.  Baker,  38  111.  98,  and  revers- 
ing Kepley  v.  Luke,  10  111.  App.  403; 
Pensoneau  v.  Heinrich,  54  111.  271. 

2.  Kassing  v.  Keohane,  4  111.  App. 
460. 

In  Morrisey  v.  Stephenson,  86  111. 
344,  it  was  held  that  the  plaintiff  hav- 
ing been  allowed  to  show  his  title,  evi- 
dence of  the  defendant's  title  should 
have  been  received. 

"  Where  land  is  entirely  vacant  at 
the  time  of  the  alleged  trespass,  or 
forcible  entry,  either  party  may  intro- 
duce his  title  papers,  because  in  such 
case  title  draws  to  it  a  constructive 
possession."  Bloomington  v.  Brophy, 
32  111.  App.  400,  quoting  Bloomington 
V.  Graves,  28  111.  App.  619. 

3.  In  Alabama  an  Unlawful  Detainer 
Includes  a  Lawful  Entry  and  a  refusal, 
on  demand  in  writing  after  the  posses- 
sory interest  is  terminated,  to  deliver 
the  possession  to  any  one  lawfully  en- 
titled thereto,  his  agent  or  attorney. 
Lomax  v.  Spear,  51  Ala.  532;  Ware  v. 
Warwick,  48  Ala.  295. 

In  Arkansas,  where  premises  are  en- 
tered peaceably  and  afterwards  de- 
tained unlawfully  and  with  force  after 
demand  made  therefor  in  writing,  un- 
lawful detainer  will  lie.  Keller  v. 
Henry,  24  Ark.  575. 
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designating   the  actions  involving   force,  without  separate  dis- 
tinction.* 


1.  Alabama.  —  Forcible  entry  and  de- 
tainer includes  a  peaceable  entry  and 
then  a  turning  or  keeping  the  party 
out  of  possession,  by  unlawful  refusal 
or  by  force  or  threats.  Two  things  are 
necessary  to  support  the  action*  "First, 
there  must  have  been  a  peaceable  in- 
trusion upon  a  prior  actual  possession; 
second,  there  must  have  been  a  demand 
of  possession  and  an  unlawful  refusal 
thereof."  Knowles  v.  Ogletree.  96 
Ala.  555. 

California.  —  "It  is  insisted  on  the  part 
of  the  appellant  that  the  words 'forci- 
ble entry  and  detainer  '  contained  in 
the  eighth  section  embrace  only  cases 
of  forcible  entry  into  lands  and  tene- 
ments, and  a  forcible  detainer  after 
peaceable  entry,  and  do  not  include 
cases  like  the  present  of  unlawful  hold- 
ing over  of  lands,  tenements,  and  other 
possessions,  alter  the  termination  of  the 
demise,  or  after  a  failure  to  pay  rent 
according  to  the  terms  of  the  lease. 
This  would  doubtless  be  so  if  the  read- 
ing of  those  words  is  to  be  confined  to 
the  language  of  strict  definition;  but 
we  think  the  reading  should  give  as 
broad  a  signification  to  the  words  in 
question  as  they  have  received  in  the 
nomenclature  of  modern  legislation 
and  in  common  professional  parlance. 
Under  the  general  head  of  '  forcible 
cntrj'  and  detainer,'  nearly  every  one, 
if  not  all,  the  states  of  the  American 
Union,  have  legislated,  in  the  same  act, 
not  only  upon  the  subject  of  forcible  en- 
try and  forcible  detainer,  but  also  upon 
the  subject  of  unlawful  detainer,  thus 
treating  all  three  as  one  general  sub- 
ject, sufficiently  described  by  the  words 
in  question.  If  technical  exactness  is 
to  be  observed,  a  more  full  and  com- 
plete statement  of  the  subject  of  such 
legislation  would  find  expression  in  the 
words  '  forcible  entry  and  forcible  and 
unlawful  detainer.'  Yet  this  exactness 
of  designation  has  not  been  observed 
in  the  legislation  of  the  country  nor  in 
its  legal  parlance.  We  speak  of  such 
legislation  as  the  forcible  entry  and 
detainer  acts.  We  speak  in  general 
terms  of  this  or  that  action  as  being 
brought  under  the  forcible  entry  and 
detainer  act,  regardless  of  the  minor 
fact  whether  it  be  for  a  forcible  entry 
or  a  forcible  detainer  or  an  unlawful 
detainer,  thus  using  the  words  in  a 
generic   sense   and   as  comprehending 


all  three."  Caulfield  v.  Stevens,  28 
Cal.  118;  Brummagim  v.  Spencer,  29 
Cal.  662. 

Section  3  of  the  act  of  April  2, 
1866,  concerning  forcible  entries  and 
unlawful  detainers,  is  as  follows:  "  If 
any  person  shall,  in  the  night-time,  or 
during  the  absence  of  the  occupant  of 
any  lands  or  tenements,  unlawfully 
enter  upon  such  lands  or  tenements, 
and  shall,  after  demand  made  for  the 
surrender  of  such  premises,  for  the 
period  of  five  days  refuse  to  surrender 
the  same  to  such  former  occupant, 
such  person  shall  be  deemed  guilty  of 
a  forcible  detainer,  and  may  be  pro- 
ceeded against  as  herein  provided  for 
such  offence;  provided,  that  the  party 
shall  be  deemed  the  actual  occupant 
of  lands,  who  within  five  days  preced- 
ing such  unlawful  entry  was  in  the 
peaceable  and  undisturbed  possession 
of  such  lands  and  tenements."  Me- 
cham  V.  McKay,  37  Cal.  154;  Shelby 
V.  Houston,  38  Cal.  410. 

Illinois.  —  "By  the  act  of  1845  the 
right  to  maintain  forcible  detainer  was 
given  against  any  person  wilfully  and 
without  force  holding  over  lands,  tene- 
ments, or  other  possessions  after  the 
determination  of  the  time  for  which 
the  same  w^ere  let  to  him  or  to  the  per- 
son under  whom  he  claimfed,  after  de- 
mand made  in  writing,  etc.,  and  the 
decisions  referred  to  by  counsel  were 
mainly  made  in  pursuance  of  that  act. 
By  the  act  of  1874  (Rev.  Stat.,  c.  57,  §  2), 
the  cases  in  which  forcible  detainer 
will  lie  were  much  enlarged.  The 
second  clause  of  section  2  of  that  act 
provides  that  persons  entitled  to  the 
possession  of  lands  or  tenements  may 
be  restored  thereto  in  the  manner  pre- 
scribed by  the  act,  '  when  a  peaceable 
entry  is  made  and  the  possession  un- 
lawfully withheld.'  That  this  does  not 
apply  to  tenants  holding  over  after 
the  determination  of  the  lease  under 
which  they  entered,  is  made  apparent 
by  a  consideration  of  the  subsequent 
clauses.  The  third  clause  authorizes 
the  action  where  the  entry  is  made 
into  vacant  or  unoccupied  lands  with- 
out right  or  title.  The  fourth  relates 
to  the  holding  over  by  a  lessee  of  lands 
or  tenements,  or  by  any  person  under 
him,  after  the  termination  of  the  ten- 
ancy by  its  own  limitation,  '  or  by 
notice  to  quit,  or  otherwise.'  The  fifth, 
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c.  Criminal  Actions.  —  The  exclusively  criminal  action 
remains  in  those  jurisdictions  where  common-law  crimes  are 
recognized ;  *  and  in  some  states  it  is  provided  by  statute.* 

4.  Nature  of  the  Action.  —  The  civil  action  is  wholly  statutory.' 
There  is  no  uniform  law,  and  hence  the  decisions  of  the  courts 
are  as  varied  as  the  state  statutes  which  they  construe.  Such 
statutes  are  in  derogation  of  the  common  law  and  should  be 
strictly  construed,*    except   in    those   states   where,  by  express 


to  the  relation  of  vendor  and  vendee; 
and  the  sixth,  to  cases  where  land  has 
been  conveyed,  or  sold  under  decree  or 
judgment,  etc.  By  the  fourth  clause 
every  right  given  by  the  former  statute 
to  maintain  forcible  detainer,  where 
the  relation  of'  landlord  and  tenant  ex- 
isted, is  retained  in  the  present  statute. 
In  the  fifth  and  sixth  clauses  the  right 
is  given  where  specified  contractual 
relations  exist,  or  the  title  has  passed 
by  deed  or  by  operation  of  law." 
Thomasson  v.  Wilson,  146  111.  384. 

"  By  chapter  43  of  the  Revised  Stat- 
utes of  1845  (p.  256),  this  action  could 
be  maintained  in  three  cases  only: 
First,  where  there  was  a  wrongful  or 
illegal  entry,  as  contradistinguished 
from  a  forcible  and  violent  entry;  sec- 
ond, where  the  entry  is  forcible  by 
means  of  actual  violence;  third,  where 
a  tenant  wrongfully  holds  over  after 
the  expiration  of  the  time  for  which  the 
premises  have  been  let  to  him.  Scates' 
Comp.  520;  Whitaker  v.  Gautier,  8 
111.  448.  The  act  of  1861  brings  within 
the  reach  of  this  action  two  cases  in 
addition:  first,  where  a  vendee,  under 
a  contract  to  purchase,  has  entered 
into  possession,  and  before  obtaining  a 
deed,  refuses  to  comply  with  the  con- 
tract; and,  second,  where  lands  have 
been  sold  under  a  judgment  or  decree, 
and  the  party  to  such  decree,  after  the 
time  of  redemption,  refuses,  after  de- 
mand in  writing  by  the  purchaser,  to 
surrender  possession."  Jackson  v. 
Warren,  32  111.  331. 

Kentucky.  —  "  Section  500  of  the  Civil 
Code  is  as  follows:  '  A  forcible  entry, 
in  the  meaning  of  this  chapter,  is  an 
entry  into  lands  or  tenements  without 
the  consent  of  the  person  having  the 
possession,  in  fact,  of  the  premises.  A 
forcible  detainer  is  the  refusal  of  a 
tenant  to  surrender  to  his  landlord  the 
land  or  tenements  demised  after  the 
expiration  of  his  term,  or  of  a  tenant 
at  will  after  the  determination  of  the 
will  of  the  landlord.'  "  Taylor  v. 
Monohan,  8  Bush  (Ky.)  238. 


1.  2    Bishop   Crim.  Proc.  (3d   ed.),  § 


369- 

2.  Winn  v.  State,  55  Ark.  360;  Murry 
V.  Burris,  6  Dakota  176;  Lissner  v. 
State,  84  Ga.  669;  Glenn  v.  State,  35 
Ga.  100;  Meese  v.  State,  15  Neb.  55S. 

Forcible  Entry  and  Detainer  as  One 
Offense.  —  Upon  an  indictment  for  forci- 
ble entry  and  detainer,  the  forcible 
entry  and  forcible  detainer  constitute 
only  one  offense;  though  each  may,  if 
properly  charged,  be  a  separate  offense. 
Blackwell  v.  State,  74  Ga.  816. 

Constituents  of  Offense.  —  To  sustain 
an  indictment  possession  must  have 
been  taken  either  by  force  or  with 
menaces,  and  without  authority  of  law. 
Brazee  v.  State,  9  Ind.  App.  618. 

Verdict.  —  Under  a  statute  which  pro- 
vides for  the  punishment  of  "  whoever 
violently  takes  or  keeps  possession  of 
any  lands,"  where  the  charge  is  for  a 
forcible  entry  and  forcible  detainer,  the 
party  may  be  found  guilty  of  the  one 
and  acquitted  of  the  other.  Strong  v. 
State,  105  Ind.  r. 

Variance.  —  Any  variance  between 
the  description  as  laid  in  the  informa- 
tion and  as  it  appears  in  the  evidence 
will    be   fatal.     Ball   v.    State,  26  Ind. 

155- 

3.  Boxley  v.  Collins,  4  Blackf.  (Ind.) 
320;  Blaco  z/.  Haller,  gNeb.  149;  Treat 
V.  Bent,  51  Me.  478. 

"  The  action  of  forcible  entry  and 
detainer  is  not  a  common-law  action, 
but  is  purely  statutory."  Shunick  v. 
Thompson,  25  111.  App.  619;  St.  Louis 
Nat.  Stock  Yards  v.  Wiggins  Ferry  Co. 
102  111.  514. 

"  This  action  is  purely  a  statutory 
remedy,  and  can  be  resorted  to  only 
against  those  who  make  '  unlawful  and 
forcible  entry  '  into  lands  or  tenements, 
or  against  those  who,  having  a  lawful 
and  peaceable  entry,  '  unlawfully  and 
by  force  '  hold  the  same.  Code  of  Civil 
Procedure,  §  1019."  Blaco  v.  Haller, 
9  Neb.  149. 

4.  House  V.  Keiser,  8  Cal.  500. 
French  v.  Wilier,  126  111.  611,  39  Alb; 
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provision,  it  is  declared  otherwise.* 

5.  Jurisdiction  —  Justices  of  the  Peace.  —  Original  jurisdiction  in 
actions  of  forcible  entry  and  detainer  is  generally  conferred  by  the 
statutes  upon  justices  of  the  peace.*  And  this  does  not  antago- 
nize a  constitutional  provision  wherein  the  amount  which  can  be 
in  controversy  in  civil  cases  before  justices  is  limited.*  Justices 
of  the  peace  are  prohibited  by  the  constitutions  of  many  states 
from  tr^'ing  the  question  of  title  to  real  property.  An  attempt 
to  confer  such  jurisdiction  upon  them  in  the  guise  of  forcible 
entry  and  detainer  actions  is  void.*  When  it  develops  from  the 
pleadings  or  uncontroverted  evidence  that  title  is  the  only  issue 
involved,  the  action  should  be  at  once  dismissed  ;  '  or,  where  such 
disposition  is  authorized  by  statute,  the  case  should  be  certified 
to  a  higher  court,  having  jurisdiction  to  try  title.* 


L.  J.  47,  affirming  French  v.  Wilier, 
27  111.  App.  76;  Schaumtoeffel  v.  Belm, 
77  111.  567;  Burns  v.  Nash,  23  111.  App. 
552;  Wells  V.  Hogafl,  i  111.  337. 

1.  Canavan  v.  Gray.  64  Cal.  5. 

2.  Wright  V.  Hurt,  92  Ala.  591; 
Nicrosi  v.  Phillipi,  91  Ala.  299;  Lykes 
V.  Schwarz,  91  Ala.  461;  Welden  v. 
Schlosser,  74  Ala.  355;  Kelley  v.  An- 
drew, 3  Colo.  App.  122;  Short  v.  Brid- 
well,  15  Ind.  211;  Barton  v.  Osborn,  6 
Blackf.  (Ind.)  146;  Dicks  v.  Hatch,  10 
Iowa  380;  Blacbford  v.  Frenzer,  44 
Neb.  829. 

Under  Early  Statutes.  —  Conner  v. 
Jones,  28  Cal.  60;  O'Callaghan  v. 
Booth,  6  Cal.  63;  Burns  v.  Nasli,  23  111. 
App.  552;  Ginn  v.  Rogers,  9  111.  131. 

Two  Justices.  —  Under  some  of  the 
early  laws  the  court  was  composed  of 
two  justices.  McGuire  v.  Cook,  13 
Ark.  448;  Thorn  v.  Reed,  i  Ark.  480. 

Under  the  Territorial  Government  forc- 
ible entry  and  detainer  actions  could 
be  brought  either  in  United  States 
commissioner's  courts  or  before  jus- 
tices of  the  peace.  Hyndman  v.  Stowe, 
9  Utah  23. 

In  Connecticut  under  an  early  statute 
the  complaint  could  be  exhibited  to  any 
justice  of  the  peace  or  county  commis- 
sioner of  the  county.  Quinebaug 
Bank  v.  Tarbo.x,  20  Conn.  510. 

In  Illinois  "  the  filing  of  an  affidavit, 
preliminary  to  a  summons  in  an  action 
of  forcible  entry  and  detainer,  is  essen- 
tial to  give  the  justice  jurisdiction  of 
the  subject-matter."  Stolberg  v.  Ohn- 
macht,  50  111.442. 

8.  Beck  V.  Glenn,  69  Ala.  121;  Ward 
V.  Lewis,  I  Stew.  (Ala.)  26.  Contra, 
McLain  v.  Taylor,  4  Ark.  147. 

Except  where  Statute  Allows  Damages 


to  be  recovered,  the  jurisdiction  of 
a  justice  of  the  peace  in  forcible  entry 
and  detainer  cases  has  no  reference  to 
any  amount  involved.  Hannigan  v. 
Mossier,  44  111.  App.  117. 

4.  Webb  V.  Carlisle,  65  Ala.  313. 

5.  Comstock  v.  Cole,  28  Neb.  470; 
Grohousky  v.  Long,  20  Neb.  362; 
Myers  v.  Koenig,  5  Neb.  419. 

Here  Denial  of  Plaintiffs  Title  in  the 
answer  is  not  sufficient.  Where  the 
petition  states  a  cause  of  action  the 
trial  should  proceed  until  it  clearly 
develops  that  title  is  the  only  issue. 
Smith  V.  Kaiser,  17  Neb.  184;  Pettit  v. 
Black,  13  Neb.  154;  Jenkins  v.  Jeffrey, 
3  Wyoming  669. 

6.  Henderson  v.  Allen,  23  Cal.  519; 
Dickinson  v.  Maguire,  9  Cal.  47;  Lick 
V.  O'Donnell,  3  Cal.  59;  Klopfer  v. 
Keller,  i  Colo.  410;  Murry  v.  Burris, 
6  Dakota  170;  Abbott  z'.  Norton,  53  Me. 
158;  Williams  v.  Wait,  2  S.  Dak.  210. 

In  Indiana,  when  it  appears  upon  the 
face  of  the  complaint,  or  by  other  legal 
pleading,  verified  by  affidavit,  that  in 
a  case  in  the  court  of  common  pleas, 
title  is  in  issue,  the  case  must  be  certi- 
fied to  the  circuit  court  for  trial. 
Witz  V.  Haynes,  43  Ind.  470. 

Denial  of  Title  in  Answer.  — Where  the 
petition  does  not  rely  on  title  alone  for 
the  right  to  recover,  the  jurisdiction  of 
the  justice  is  not  ousted  by  a  statement 
in  the  answer  that  defendant  is  the 
owner  of  the  premises,  and  a  denial  of 
the  plaintiff's  title.  Jordan  v.  Walker, 
56  Iowa  686. 

In  Arkansas  a  case  commenced  as  a 
forcible  entry  and  detainer  case  was 
transferred  by  consent  to  equity  and 
there  tried  upon  its  legal  and  equitable 
merits.     Littell  v.  Grady,  38   Ark.  584. 
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Other  Courts.  —  In  some  states  jurisdiction  is  given  to  the  county 
court  alone;*  in  others,  to  the  circuit  or  district  courts;*  while 
in  still  others  it  is  conferred  upon  the  county  court  concurrently 
with  the  circuit  or  district  court,'  or  upon  one  or  another  of 
these  courts  concurrently  with  justices  of  the  peace.*  Other 
courts  as  to  which  questions  of  jurisdiction  in  forcible  entry  and 
detainer  cases  have  arisen  are  discussed  in  the  notes.* 

Actions  Governed  by  What  Practice.  —  The  actions  are  in  the  nature  of 
special  proceedings,  and  are  in  most  instances  not  affected  by 
provisions  relating  to  actions  generally.*     But  the  rules  of  prac- 


1.  People  V.  Kern  County,  45  Cal. 
679;  Johnson  v.  Chely,  43  Cal.  300; 
Stoppelkamp  v.  Mangeot,  42  Cal.  316; 
Brummagim  v.  Spencer,  29  Cal.  662; 
Jenkins  v.  Tynon,  i  Colo.  App.  133. 

By  California  Constitution.  —  The  con- 
stitution having  conferred  jurisdiction 
over  forcible  entry  and  detainer  actions 
upon  the  county  courts  exclusively,  a 
statute  giving  jurisdiction  over  unlaw- 
ful detainers  to  justices  of  the  peace  is 
unconstitutional.  Caulfield  f.  Stevens, 
28  Cal.  118. 

2.  McGuire  v.  Cook,  13  Ark.  448. 

8.  State   V.    County   Judge,    22    Fla. 

14- 

4.  In  Indiana  jurisdiction  is  con- 
ferred upon  the  court  of  common 
pleas  concurrently  with  justices  of  the 
peace.     Witz  v.  Haynes,  43  Ind.  470. 

In  Nebraska  the  county  court  has  con- 
current jurisdiction  with  justices  of  the 
peace.  Uhl  v.  Pence,  11  Neb.  316; 
Blaco  V.  Haller,  9  Neb.  149. 

In  Illinois  the  circuit  court  and  jus- 
tices of  the  peace  have  concurrent 
jurisdiction  to  try  these  actions,  the  cir- 
cuit court  having  both  original  and 
appellate  jurisdiction.  Davis  v.  Ham- 
ilton, 53  111.  App.  94.  ♦ 

The  circuit  courts  in  forcible  entry 
and  detainer  cases  "  exercise  a  special 
statutory  and  extraordinary  power, 
and  stand  upon  the  same  ground  and 
are  governed  by  the  same  rules  as 
courts  of  limited  and  inferior  jurisdic- 
tion, as  to  which  the  rule  is,  that 
"  nothing  shall  be  intended  to  be  within 
the  jurisdiction  but  that  which  so  ex- 
pressly appears  on  the  face  of  their 
proceedings."  Burns  v.  Nash,  23  111. 
App.  552. 

6.  In  California  city  recorders  have  no 
jurisdiction  in  actions  of  forcible  entry 
and  detainer.  Cronise  v.  Garghill,  4 
Cal.  120. 

In  Maine,  "  under    special    laws    of 


1874,  c.  565,  the  municipal  court  for 
the  town  of  Brunswick  has  jurisdiction 
of  the  process  of  forcible  entry  and  de- 
tainer where  both  parties  live  in  that 
town,  and  the  land  is  situated  therein, 
and  the  damages  alleged  do  not  exceed 
fifty  dollars."  Woodside  v.  Wagg,  71 
Me   207. 

In  Bhode  Island  jurisdiction  over  for- 
cible entry  and  detainer  actions  is 
vested  in  special  courts  of  common 
pleas.  Kenney  v.  Sweeney,  14  R.  I. 
581. 

In  Kentucky  the  county  court  has  no 
jurisdiction.  Johnson  v.  Erwine,  3 
Mete.  (Ky.)  251. 

6.  "  Their  [justices  of  the  peace]  jur- 
isdiction in  forcible  entry  and  detainer 
cases  arises  from  the  nature  of  those 
cases,  they  being  quasi  criminal;  and 
coming  under  the  head  of  special  cases, 
as  that  term  is  used  in  our  constitution, 
the  legislature  has  the  right  to  dispose 
of  the  jurisdiction  in  those  cases  ac- 
cording to  its  own  wisdom."  Small  v. 
Gwinn,  6  Cal.  447;  Hart  v.  Moon,  6 
Cal.  i6r. 

In  Florida.  —  Provisions  for  forcible 
entry  and  detainer  actions  were  not  re- 
pealed by  the  Code  of  Civil  Procedure. 
The  proceedings  regulated  by  those  pro- 
visions are  "  special  proceedings," 
within  the  meaning  of  the  code.  Rob- 
inson V.  Dupray,  14  Fla.  261. 

In  Georgia  the  adoption  of  a  code  by 
the  constitution  of  1868  did  not  destroy 
or  abolish  the  right  to  sue  out  and  try 
cases  of  forcible  entry  and  detainer  as 
heretofore  practiced.  Hamrick  v.  Dar- 
nell, 43  Ga.  433. 

In  Nebraska  "  the  action  of  forci- 
ble entry  and  detainer,  or  detainer 
only,  is  governed  by  rules  of  procedure 
provided  by  the  code  for  actions  of  its 
kind.  The  complaint  sets  forth  an  in- 
jury or  wrong  criminal  in  its  nature." 
McCue  V.  Lee,  16  Neb.  575. 
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tice  acts  and  other  general  laws  usually  apply  where  it  is  not 
otherwise  decreed.* 

6.  Venue.  —  Generally  the  jurisdiction  of  the  courts  over 
forcible  entry  and  detainer  actions  is  coextensive  with  the  county 
within  which  the  premises  lie.*  In  some  states  the  action  must 
be  brought  within  the  precinct  in  which  they  are  situated ;  or,  if 
there  is  no  qualified  justice  of  the  peace  there,  in  an  adjoining 
precinct.' 

7.  Parties  —  a.  PLAINTIFFS  —  (i)  In  Actions  Involving  Force  — 
Possessor,  His  Heirs  or  Personal  Eepresentatives.  —  In  general  the  proper 
party  plaintiff  is  he  whose  actual  prior  exclusive  and  peaceable 
possession  has  been  entered  upon  or  detained  in  the  manner  pro- 
hibited.*    And  the  action  may  be  brought  by  the  heirs  of  such 


1.  Moore  z-.  Del  Valle,  28  Cal.  170. 

2.  Rej'nolds  v.  Larkins,  10  Colo.  126; 
Quinebaug  Bank  v.  Tarbox,  20  Conn. 
510;  Billings  V.  Chapin,  2  111.  App.  555. 

3.  Sanchez  v.  Candelaria,  5  N.  Mex. 
400. 

4.  Alabama.  —  Clements  v.  Hays,  76 
Ala.  280;  Bradley  v.  Huff,  75  Ala.  So; 
Welden  v.  Schlosser,  74  Ala.  355; 
Houston  V.  Farris,  71  Ala.  570;  Lalon- 
ette  V.  Lipscomb,  52  Ala.  570;  Ladd  v. 
Dubroca,  45  Ala.  421;  Russell  v.  Des- 
plous,  29  Ala.  308. 

Arkansas.  —  Salinger  v.  Guna,  61 
Ark.  414;  Necklace  v.  West,  33  Ark. 
682;  Smith  V.  Laffery,  27  Ark.  46. 

California. —  McCormick  v.  Sheridan, 
77  Cal.  253;  State  Bank  v.  Taaffe,  76 
Cal.  626;  Spiers  v.  Duane,  54  Cal.  176; 
Laird  v.  Waterford,  50  Cal.  315;  San- 
chez V.  Lowreyro,  46  Cal.'64i;  Good- 
rich V.  Van  Landigham,  46  Cal.  601; 
Barlow  v.  Burns,  40  Cal.  351;  Mason 
V.  Wolff,  40  Cal.  246;  Warburton  v. 
Doble,  38  Cal.  619;  Shelby  v.  Houston, 
38  Cal.  410;  Ross  V.  Roadhouse,  36 
Cal.  580;  Owen  v.  Doty,  27  Cal.  502; 
Roff  V.  Duane,  27  Cal.  565;  Preston  v. 
Kehoe,  10  Cal.  446;  Dickinson  v.  Ma- 
guire,  9  Cal.  47;  Kilburn  v.  Ritchie,  2 
Cal.  148. 

Colorado.  —  Kelley  v.  Andrew,  3  Colo. 
App.  122;  Potts  V.  Magnes,  17  Colo. 
364;  Wier  V.  Bradford,  i  Colo.  14. 

Connecticut. — Stiles  v.  Homer,  2i 
Conn.  507. 

Illinois.  —  Thompson  v.  Sornberger, 
59  111.  326,  78  111.  353;  Jamison  v.  Gra- 
ham, 57  111.  94;  Hassett  v.  Johnson,  48 
111.  68;  Spurck  v.  Forsyth,  40  111.  438; 
Dudley  v.  Lee,  39  111.  339;  McCartney 
V.  McMullen,  38  111.  237;  Hardisty  v. 
Glenn,  32  111.  62;  Brooks  v.  Bruyn,  18 
111.    539;   Wall  V.  Goodenough,  16  111. 


415;  Bloom  71.  Goodner,  i  111.  63;  Kim- 
mel  V.  Frazer,  49  111.  App.  462;  Steven- 
son  V.   Morrissey,    22    111.    App.    258; 
Cofoid  V.  Bishop,  11  111.  App.  117. 
Indiana.  —  Higgins  v.   State,   7  Ind. 

549- 

Iowa.  —  Peddicord  v.  Kile,  83  Iowa 
542;  Langworthy  v.  Myers,  4  Iowa  18. 

Kansas.  —  Peyton  v.  Peyton,  34  Kan. 
624;  Campbell  v.  Coonradt,  22  Kan. 
705,  25  Kan.  227. 

Kentucky.  —  Hunt  v.  Wilson,  14 
B.  Mon.  (Ky.)  36;  Roberts  v.  Long,  12 
B.  Mon.  (Ky.)  194;  Neely  v.  Butler,  10  B. 
Mon.  (Ky.)  50;  Kirk  v.  Taylor,  8  B. 
Mon.  (Ky.)  262;  Stith  v.  Jones,  7  Dana 
(Ky.)  434;  Eads  v.  Rucker,  2  Dana 
(Ky.)  Ill ;  Boyce  v.  Blake,  2  Dana  (Ky.) 
127;  Kerchevalz*.  Ambler,  7  J.  J.  Marsh. 
(Ky.)  626;  Ball  v.  Lively,  2  J.  J.  Marsh. 
(Ky.)  181;  Prewitt  v.  Durham,  5  T.  B. 
Mon.  (Ky.)  18;  Vanhorne  v.  Tilley,  i 
T.  B.  Mon.  (Ky.)  51;  Lewis  v.  Stith,  2 
Litt.  (Ky.)  295;  Hopkins  v.  Buck,  3  A. 
K.  Marsh.  (Ky.)  iii;  M'Cracken  v. 
Woodfork,  3  A.  K.  Marsh.  (Ky.)  525; 
Chiles  V.  Stephens,  3  A.  K.  Marsh.  (Ky.) 
340;  Combs  V.  Vanhorne,  3  Litt.  (Ky.) 
187;  Stewart  v.  Wilson,  i  A.  K. 
Marsh.  (Ky.)  256;  Mansfield  v.  Duvall, 
2  Bibb  (Ky.)  582;  Clinton  v.  Clinton, 
2  Bibb  (Ky.)  432. 

Nebraska.  —  Comstock  v.  Cole,  28 
Neb.  470;  Malloy  v.  Malloy,  24  Neb. 
766:  Leach  v.  Sutphen,  11  Neb.  527. 

In  a  case  "  where  the  entry  is  for- 
cible the  right  of  action  is  complete  as 
soon  as  the  entry  is  made,  in  the  person 
whose  possession  is  thus  tortiously  in- 
vaded; but  when  the  entry  is  made 
peaceably  and  without  force,  it  is  the 
detention  alone  that  is  unlawful  and 
tortious,  and  no  right  of  action  exists 
until  after  demand  for  possession.  The 
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possessor;*  or  by  his  legal  representative  when  entitled  to  the 
control  of  the  lands  and  tenements.* 

Where  Servant  or  Agent  Is  in  Possession.  —  One  who  is  in  possession  by 
an  agent  or  servant  has  actual  possession  and  can  maintain  the 
action.*     The  agent  or  servant  cannot.* 

Landlord  or  Tenant. —  So  a  landlord's  possession  is  actual  pos- 
session, enabling  him  to  maintain  the  action  against  his  tenant 
or  those  entering  under  him.*  But  the  tenant  must  bring 
the  action  where  the  premises  are  forcibly  entered  upon  or 
detained  by    third    persons,*   and    even    though   his   term   has 


injured  party  is  the  only  one  who  can 
bring  the  action,  and  he  is,  in  the  one 
case,  the  person  entitled  to  the  posses- 
sion at  the  time  of  the  tortious  or  for- 
cible entry,  and,  in  the  other  case, 
the  person  entitled  to  the  possession 
when  the  tortious  withholding  occurs 
after  demand  for  possession."  Thom- 
asson  r.  Wilson,  46  111.  App.  398. 

Possession  of  Corporation  by  Officer  or 
Director.  —  The  possession  of  a  director 
or  officer  of  a  corporation  who  has  pur- 
chased the  property  at  execution  sale 
is  presumed  to  be  the  possession  of  the 
corporation.  Hoffman  v.  Reichert,  31 
111.  App.  558. 

Actual  Possession  whether  Right  or 
Wrong. — "The  remedy  adopted  in 
this  suit  was  designed  to  protect  the 
actual  possession  whether  right  or 
wrong."  Lofifan  v.  Lee,  53  Ark.  94; 
Johnson  v.  West,  41  Ark.  535;  Hall  v. 
Trucks,  38  Ark.  257. 

"  A  bare  possession  without  right 
will  be  protected  and  restored,  if  in- 
vaded by  force  or  held  over  by  a  tenant 
in  fraud  of  his  contract."  McGuire  v. 
Cook,  13  Ark.  448. 

Necessity  of  Actual  Possession.  —  One 
Brewer  sold  and  conveyed  to  plaintiff 
Reed  a  tract  of  land  on  which  Brewer 
lived  and  continued  to  live  under  a 
lease  which  he  took  back.  It  was  held 
that  the  plaintiff  could  not  maintain 
forcible  detainer,  since  he  had  never 
been  in  actual  possession.  Brewer  v. 
Peed,  6  J.  J.  Marsh.  (Ky.)  494. 

In  Fowler  v.  Knight,  10  Ark.  43,  over- 
ruled'\n  McGuire  v.  Cook,  13  Ark.  448, 
it  was  held  that  actual  possession  was 
unnecessary.  And  in  Uhl  v.  Pence,  11 
Neb.  316,  a  plaintiff  who  had  con- 
tracted away  his  possession,  which 
contract  had  not  been  kept  by  his  gran- 
tee, was  allowed  to  recover  on  the 
strength  of  his  title,  or  right  to  posses- 
sion, against  a  stranger  who  had  ob- 
tained possession. 

9  Encyc.  PI.  &  Pr.— 4 


1.  Kellum  V.  Balkum,  93  Ala.  317; 
Hightower  v.  Fitzpatrick,  42  Ala.  597; 
Beezley  v.  Burgett,  15  Iowa  192;  Yoder 
V.  Easley,  2  Dana  (Ky.)  245;  Turly  v. 
Foster.  2  A.  K.  Marsh.  (Ky.)  205. 

2.  Espalla  v.  Gottschalk,  95  Ala.  254; 
Kellum  V.  Balkum,  93  Ala.  317; 
Nicrosi  v.  Phillipi,  91  Ala.  299- 
Knowlesz/.  Murphy,  107  Cal.  107;  Beez- 
ley V.  Burgett,  15  Iowa  192.  ^ 

In  Individual  or  Bepresentative  Capac- 
ity. —  The  personal  representative  may 
bring  the  action  either  in  his  own  name 
or  as  representative.  Spear  v.  Lomax, 
42  Ala.  576. 

Under  the  Plorida  Statutes  the  heirs 
cannot  bring  the  action.  The  right  is 
vested  only  in  the  executor  or  admin- 
istrator.    Scott  V.  Lloyd,  16  Fla.  151. 

3.  Logan  v.  Lee,  53  Ark.  94;  Baker 
V.  Dickson,  62  Cal.  19;  Moore  v.  Gos- 
lin,  5  Cal.  266;  Potts  v.  Magnes,  17 
Colo.  364;  Gray  v.  Finch,  23  Conn.  495; 
Ball  7^.  Longworth,  6  Ind.  273;  Burdette 
V.  Corgan,  27  Kan.  275;  Higginbotham 
V.  Higginbotham,  10  B.  Mon.  (Ky.) 
369;  Smith  V.  White,  5  Dana  (Ky.)  376; 
Kercheval  v.  Ambler,  4  Dana  (Ky.)  166; 
Chiles  V.  Stephens,  3  A.  K.  Marsh. 
(Ky.)  340.  See  also  Looran  v.  Burlin- 
game,  16  La.  Ann.  199. 

4.  Mitchell  v.  Davis,  20  Cal.  46; 
Minturn  v.  Burr,  16  Cal.  107;  Hynd- 
man  v.  Stowe,  9  Utah  23.  Contra,  Ems- 
ley  V.  Bennett,  37  Iowa  15. 

6.  Nicrosi  v.  Phillipi,  91  Ala.  299. 

6,  Arkansas.  —  McGuire  v.  Cook,  13 
Ark.  448. 

California.  —  Polack  v.  Shafer,  46 
Cal.  270;  Treat  v.  Stuart,  5  Cal.  114. 

Illinois.  —  Mann  v.  Brady,  67  111. 
95;  Allen  V.  Webster,  56  111.  393;  Ball 
V.  Chadwick,  46  111.  28;  Norris  v. 
Pierce,  47  111.  App.  463;  Paugh  f. 
Paugh,  40  111.  App.  143;  Mueller 
V.  Newell,  29  111.  App.  192. 

Kentucky.  —  Quertemus  v.  Breckin- 
ridge, 5  Dana  (Ky.)  126;  Yoder  v.  Eas- 
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expired  since  the  injur)\* 

Trespasser  or  Intruder. —  One  who  has  a  mere  scrambling  possession, 
the  possession  of  a  momentary  trespaeser  or  intruder,  as  distin- 
guished from  a  complete  possession  which  has  ripened  into  a 
peaceable  occupancy,  is  not  entitled  to  the  action.* 

(2)  Actions  in  Which  Force  Is  Not  an  Element  —  Landlord  or  Successor 
in  Estate.  —  Where  made  applicable  by  statute  the  action  may  be 
brought  by  a  landlord  against  a  tenant  holding  over  his  term.-** 
And  the  right  of  the  landlord  to  the  action  is  usually  held  to 
extend  to  any  purchaser  from  him  irrespective  of  such  purchaser's 
prior  actual  possession.*     In  some  states  the  right  of  action  exists 


ley,  2  Dana  (Ky.)  245;  Trabue  v.  Tal- 
bot, 6  J.  J.  Marsh.  (Ky.)6o2;  Pogue 
V.  M'Kee,  3  A.  K.  Marsh.  (Ky.)  128. 

'*  The  right  of  immediate  possession 
being  in  the  tenant,  the  action  for  the 
forcible  entry  must  be  brought  by  her; 
but  that  by  no  means  interferes  with 
the  right  of  the  landlord  to  bring  the 
action  of  forcible  detainer  upon  the  de- 
termination of  the  tenancy,  for  any  of 
the  causes  for  which  that  action  will  lie 
under  the  statute."  Thomasson  v. 
Wilson,  146  111.  3S4. 

"  A  landlord  who  is  in  possession  of 
land  through  his  tenant,  is  not  an  occu- 
pant of  the  same  within  the  meaning 
of  the  2d  subdivision  of  section  1160  of 
the  Code  of  Civil  Procedure  in  relation 
to  unlawful  detainers,  and  cannot 
maintain  an  actfon  for  an  unlawful 
detainer  after  a  demand  made  to  sur- 
render possession."  Hammel  v.  Zobe- 
lein,  51  Cal.  532. 

1.  McKeen  v.  Nelms,  9  Ala.  507; 
Hudgen  v.  Temple,  12  B.  Mon.  (Ky.) 
198. 

2.  Alabama.  —  Wray  v.  Taylor,  56 
Ala.  188. 

Arkansas. — Johnson  v.  West,  41 
Ark.  535;  Anderson  v.  Mills,  40  Ark. 
192. 

California.  —  Tivnen  v.  Monahan,  76 
Cal.  131;  Castro  v.  Tewksbury,  69  Cal. 
562;  Voll  V.  Butler,  4c  Cal.  74;  Conroy 
V.  Duane,  45  Cal.  597;  Hoag  v.  Pierce, 
28  Cal.  188;  House  7/.  Keiser,  8Cal.  500. 

Illinois.  —  Cox  v.  Cunningham,  77 
111.  545;  Robinson  v.  Crummer,  10  111. 
219. 

Indiana.  —  Berry  v.  Hubbard,  5  Ind. 
App.  401. 

Utah.  —  Brooks  v.  Warren,  5  Utah 
118.  Compare  Lorimer  v.  Lewis,  Morr. 
(Iowa)  253,  39  Am.  Dec.  461. 

A  tenant  whose  term  has  expired 
cannot  bring  the  action   against  a  sub- 


tenant holding  over.     Elms  v.  Randall, 
2  Dana  (Ky.)  100. 

3.  Alabama.  —  Espalla  v.  Gottschalk, 
95  Ala.  254;  Nicrosi  v.  Phillipi,  91  Ala. 
299;  King  z'.  Boiling,  77  Ala.  594;  Beck 
V.  Glenn,  69  Ala.  121.  • 

Arkansas.  —  Parker  z/.  Geary,  57  Ark. 
301 ;  James  z/.  Miles,  54  Ark.  460;  John- 
son i/.  W^est,  41  Ark.  535;  Buckner  z^. 
Warren,  41  Ark.  532;  Miller  v.  Tur- 
ney,  13  Ark.  385;  Thorn  v.  Reed,  i 
Ark.  480. 

California.  —  Jones  v.  Durrer,  96  Cal. 
95;  Pico  V.  Cuyas,  48  Cal.  639;  McCar- 
thy V.  Yale,  39  Cal.  585;  Silva  z/.  Camp- 
bell, 84  Cal.  420. 

Colorado.  —  Klopfer  v.  Keller,  i 
Colo.  410. 

Illinois.  —  Phelps   v.    Randolph,  147 

111.  335. 

Iowa.  —  McLain  v.  Calkins,  77 
Iowa  468. 

Kentucky.  —  Unger  v.  Bamberger,  85 
Ky.  II. 

South  Dakota.  —  Williams  v.  Wait,  2 
S.  Dak.  210. 

Nebraska  and  Arkansas.  —  Under  the 
Nebraska  code  and  the  Arkansas  stat- 
ute, forcible  entry  and  detainer  will 
lie  against  a  tenant  who  neglects  or 
refuses  to  pay  rent  even  though  the 
lease  contains  no  provision  for  re-entry. 
Pollock  V.  Whipple,  33  Neb.  752; 
Hendrickson  v.  Beeson,  21  Neb.  61; 
Parker  v.  Geary,  57  Ark.  301;  Johnson 
V.  West,  41  Ark.  535. 

4.  Arkansas.  —  Ish  v.  Morgan,  48 
Ark.  413;  Mason  v.  Delancy,  44  Ark. 
444;  Johnson  v.  West,  41  Ark.  535; 
Brockway  v.  Thomas,  36  Ark.  51S; 
Halliburton  v.  Sumner,  27  Ark.  460; 
Bradley  v.  Hume,  18  Ark.  284;  Frank 
V.  Hedrick,  18  Ark.  304. 

Kentucky.  —  Goldsberry  v.  Bishop,  2 
Duv.  (Ky.)  143;  Goodlet  v.  Cleave- 
land,  12  B.   Mon.  (Ky.)  430;  Mason  v. 
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in  the-  landlord  alone,*  until  it  is  granted  to  his  successor   in 
estate  by  statute.* 

Other  Persons  to  whom  the  statute,  in  express  terms,  extends  these 
actions  are  commonly  those  who  have  obtained  the  rights  of  the 
actual  possessor  by  voluntary  conveyance  or  through  legal  pro- 
ceedings. Only  those  to  whom  the  statute  gives  the  remedy  can 
maintain  the  action.'  It  may  usually  be  brought  by  a  purchaser 
at  any  judicial  sale,"*  or  sale  under  a  trust  deed ;  *  by  the  pur- 
chaser at  an  executor's  or  administrator's  sale  ;  ®  by  a  judgment 


Bascom,  3  B.  Mon.  (Ky.)  269;  Herndon 
V.  Bascom,  8  Dana  (Ky.)  113;  Lewis  v. 
Stith,  2  Litt.  (Ky.)  295;  Allison  v. 
Thompson,  i  Litt.  (Ky.)  32;  Mattingly 
V.  Lancaster,  2  A.  K.  Marsh.  (Ky.)  30; 
Nelson  v.  Cox,  2  A.  K.  Marsh.  (Ky.)  151. 

Nebraska.  —  Smith  v.  Kaiser,  17  Neb. 
184. 

Vendee  under  Contract  to  Purchase.  — 
The  purchaser  from  the  landlord  must 
have  the  legal  title.  An  equitable  in- 
terest under  a  contract  to  purchase  is 
insufficient.  Sullivan  v.  Enders,  3 
Dana  (Ky.)  66. 

Purchaser  at  Jndicial  Sale.  —  \n  Ken- 
tucky the  action  may  be  brought  by  one 
who  succeeds  to  the  title  of  the  land- 
lord by  virtue  of  a  judicial  sale  where 
the  tenant  has  attorned  to  him  and 
holds  over  his  term.  McMurtry  v. 
Adams,  3  Bush  (Ky.)  70. 

1.  Dwine  v.  Brown,  35  Ala.  596; 
Mounger  v.  Burks,  17  Ala.  48;  Reay 
V.  Cotter,  29  Cal.  169;  Blue  v.  Sayre,  2 
Dana  (Ky.)  214;  Hoskins  v.  Helm,  4 
Litt.  (Ky.)  309. 

2.  McDonald  v.  Hanlon,  79  Cal.  442; 
Thomasson  v.  Wilson,  146  111.  384, 
affirming  Thomasson  v.  Wilson,  46 
111.  App.  398;  Grundies  v.i  Kelso,  41 
111.  App.  200;  Webb  V.  Heyman, 
40  111.  App.  335;  Purdy  v.  Rakestraw, 
13  111.  App.  480;  Fisher  v.  Smith,  48 
111.  184. 

California.  — "  Prior  to  an  amend- 
ment of  the  statute  by  the  insertion  of 
the  words  'or  the  successor  in  estate  of 
his  landlord,'  it  was  held  that  the  right 
to  remove  a  tenant  by  summary  pro- 
ceeding like  the  present  was  conferred 
upon  the  conventional  landlord  alone, 
and  not  upon  his  successor  to  the  es- 
tate." Martel  v.  Meehan,  63  Cal.  47; 
McDonald  v.  Hanlon,  79  Cal.  442. 

3.  The  proceeding  is  statutory  and 
can  be  resorted  to  only  in  the  cases, 
and  by  and  against  the  parties,  men- 
tioned in  the  statute."  Martel  v.  Mee- 
han, 63  Cal.  47;  Hersey  v.  Westover, 
II  III.  App.  197. 


Where  a  right  of  action  is  given  to 
certain  persons  by  statute  the  plaintiff 
must  bring  himself  within  the  statutory 
provisions.  Swetitsch  v.  Waskow,  37 
111.  App.  153;  Ballance  v.  Curtenius,  8 
111.  449. 

Actual  possession  must  be  shown  or 
some  title  recognized  by  the  statutes  as 
sufficient  to  allow  the  action  to  be 
maintained.  Luttrell  v.  Caruthers,  5 
111.  App.  544;  Whittaker  v.  Gautier,  8 
111.  443. 

4.  Colorado.  —  Liss  v.  Wilcoxen,  2 
Colo.  85. 

Illinois.  —  Kratz  v.  Buck,  iir  111.  40; 
Kepley  z/.  Luke,  106  111.  395;  Merrin  v. 
Lewis,  90  111.  505;  Gardner  z^.  Eberhart, 
82  111.  316;  Frazierz/.  Gates,  61  111.  180; 
Pensoneau  v.  Heinrich,  54  111.  271; 
Lehman  v.  Whittington,  8  111.  App. 
374;  Wheelan  v.  Fish,  2  111.  App.  447. 
Contra,  under  early  statute.  Steiner 
V.  Priddy,  28  111.  179. 

loiua.  —  Munson  v.  Plummer,  59 
Iowa  120. 

Accrual  of  Bight  to  Sne.  —  But  the 
action  cannot  be  brought  prior  to  the 
expiration  of  the  time  for  redemption 
and  the  delivery  of  the  sherilT's  deed. 
Laffey  7^.  Chapman,  9  Colo.  304;  Dortch 
V.  Robinson,  31  Ark.  296.  But  see 
Baker  v.  Cooper,  57  Me.  388. 

Concorrent  with  Other  Bemedies.  —  The 
remedy  in  the  case  of  purchasers  at 
judicial  sales  is  concurrent  with  their 
right  to  obtain  possession  by  proceed- 
ings in  the  original  case,  and  each  may 
be  pursued  until  possession  is  acquired. 
Kessinger  v.  Whittaker,  82  111.  22; 
Brackensieck  v.  Vahle,  48  111.  App. 
312. 

6.  Windett  v.  Hurlbut,  115  111.  403; 
Equitable  Trust  Co.  v.  Fisher,  106  111. 
189;  Slate  V.  Eisenmeyer,  94  111.  96; 
Chapin  v.  Billings,  91  111.  539;  Rice  &. 
Brown,  77  111.  549;  Davis  v.  Hamilton, 
53  111.  App.  94;  Barrett  v.  Trainer,  50 
111.  App.  420;  Preston  v.  Zahl,  4  111. 
App.  423- 

6.  Cobb  V.  Garner,  105  Ala.  467. 
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creditor  or  other  person  who  is  entitled  to  redeem  the  premises 
from  a  judicial  sale;*  by  the  vendee  of  the  owner  and  possessor.* 
It  cannot  be  brought  by  a  mortgagee  against  the  mortgagor 
before  foreclosure  and  sale  of  the  premises.'  In  California  it 
seems  that  any  one  may  bring  forcible  detainer  who  was  entitled 
to  the  possession  at  th^  time  of  the  forcible  injury.* 

(3)  Married  Women.  —  The  action  must  be  brought  by  the 
wife  to  recover  possession  of  her  lands  under  a  general  statute 
which  provides  that  when  a  "  suit  relates  to  her  separate  estate  she 
must  sue  or  be  sued  alone."  * 

(4)  In  Actions  between  Tenants  in  Common. —  One  tenant  in 
common  may  bring  the  action  against  his  co-tenant.* 

(5)  Vendee  Pendente  Lite. — An  annihilation  of  the  plaintiff's 
right  to  possession,  by  a  conveyance  pendente  lite,  or  from  any 
other  cause,  will  not  defeat  his  right  to  recover,  if  he  was  entitled 
to  possession  at  the  commencement  of  the  action.'' 

{^  Joinder  of  Parties  Plaintiff.  —  Tenants  in  common  cannot 
be  joined  as  plaintiffs  in  an  action  of  forcible  entry  and  detainer;* 
otherwise  by  statute  in  some  states.®  But  joint  lessors  may 
bring  a  joint  action  against  tenants  holding  over  their  terms.** 

Objection  for  Misjoinder  of  parties  plaintiff  can  be  made  by  defend- 
ants only.** 

b.  Defendants  —  in  General,  the  Person  in  Actual  Possession  of  the 
premises  entered  upon,  or  detained,  when  the  action  is  com- 
menced, is  the  one  against  whom  it  should  be  brought.**  The 
remedy  is  not  usually  restricted  to  an  action  against  the  party 
originally  guilty,  and  may  be  maintained  against  any  one  who 
obtains  possession  under  or  through  him,**  but  not  against 
persons  whose  possession  is  not  privy  in  any  way  to  that  of  the 
tortfeasor.** 

1.  Posey  V.  Pressley,  60  Ala.  243;  9.  Millettz'.  Lagomarsino,  (Cal.  1894 
Jonsen  v.  Nabring,  50  Ala.  392.  38  Pac.  Rep.  308;  Bowers  v.  Cherokee* 

2.  Logan  v.  Lee,  53  Ark.  94;  Jewett     Bob,  45  Cal.  495. 

V.  .Mitchell,  72  Me.  28.  10.  Treat  v.  Liddell,  10  Cal.  303. 

Owner  of  Unoccupied    Land.  —  It  has  Must  Be  a  Joint  Bight.  —  In  a  joint 

been   said   that  where   land  is  unoccu-  action  of  forcible  entry  and  detainer  by 

pied  and  unimproved  the  holder  of  the  several  the  right   of   action  must  exist 

legal  title  may  bring  the  action.    Com-  in  them  all  or  the  cause  will  be  thrown 

stock  V.  Cole,  28  Neb.  470.  out.     Thomas  v.  Jones,  2  A.  K.  Marsh. 

8.  Bragdon   v.    Hatch,    77   Me.  433;  (Ky.)  357. 

Reed  v.  Elwell,  46  Me.  270.  11.  Huftalin  v.  Misner,  70  111.  205. 

4.  Adams?/.  Helbing,  107  Cal.  298;  12.  Bowman  z/.  Mehring,  34  111.  App. 
Murphy  v.  Snyder,  67  Cal.  451.  389;  Sturtzum  v.  Sennott,  41  111.  App. 

5.  Hurst  V.  Thompson,  68  Ala.  560.  496.       Compare    Evill    v.    Conwell,    2 

6.  Rex  V.  Marrow,  Cas.  temp.  Hardw.  Blackf.  (Ind.)  133. 

174;  Hershey  v.   Clark,   27   Ark.    527;  13.  Fremont  v.  Crippen,  10  Cal.  212. 

Mason  v.  Finch,   2   III.  495;  Robertson  14.  Kennedy  v.  Hamer,  19  Cal.  374; 

V.  Robertson,  2  B.  Mon.  (Ky.)  235.  Ballance  v.  Curtenius,  8  111.  449. 

7.  Daggitt  V.  Mensch,  41  111.  App.  "  But  in  the  case  of  a  forcible  entry 
403;  Patterson  v.  Graham,  40  111.  App.  it  is  the  person  who  makes  it  who  is 
399;  Bell  V.  Bruhn,  30  111.  App.  300.  liable  to  this  action.    Probably  also  the 

8.  Ware  v.  Warwick,  48  Ala.  295.  action  might  lie  against  any  person  go- 
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Aotiona  by  Purchaaers  at  Judicial  Sales  may  be  brought  against  the 
defendant  in  the  judgment  or  decree,  or  any  one  who  acquired 
possession  through  or  under  him.* 

In  Landlord  and  Tenant  Cates,  the  right  of  the  landlord  to  maintain 
the  action  will  usually  not  be  defeated  by  the  fact  that  the 
tenant  has  let  others  into  possession  of  the  premises,  either  in 
whole  or  in  part.* 

Vendee  under  Contract  to  Purchaser.  —  The  action  cannot  be  brought 
against  one  claiming  under  a  contract  to  purchase;'  otherwise 
by  statute  in  some  states.* 

One  in  Possession  under  Judicial  Process. —  The  action  will  not  lie  against 
one  who  has  been  put  into  possession  by  an  officer  who  is  in  good 
faith  executing  legal  process.*     It  is  otherwise  where  the  writ  is 


ing  in  under  the  person  who  had  made 
the  forcible  entry  collusively,  with 
knowledge  of  such  force,  and  for  the 
purpose  of  availing  himself  of  it,  be- 
cause such  person  might  be  well  con- 
sidered as  himself  committing  the  for- 
cible  entry."      Clark    f.    Barker,    44 

111.  349- 

1.  Kratz  V.  Buck,  in  111.  40;  Merrin 
v.  Lewis,  90  111.  505;  Rice  7/.  Brown,  77 
111.  549;  Frazier  v.  Gates,  61  111.  180; 
Kingsbury  v.  Perkins,  15  111.  App. 
240;  Lehman  v.  Whittington,  8  II.  App. 
374;  Preston  v.  Zahl,  4  111.  App.  423; 
Davis  V.  Hamilton,  53  111.  App.  94; 
Jackson  v.  Warren,  32  111.  331. 

Against  First  Mortgagee  in  Posses- 
sion.—  A  purchaser  at  judicial  sale  un- 
der foreclosure  of  a  second  mortgage 
cannot  bring  the  action  against  the 
first  mortgagee  who  is  in  possession  for 
condition  broken.  Dickason  v.  Daw- 
son, 85  111.  53. 

"  The  plaintiff's  right  to  the  posses- 
sion of  the  premises,  where  the  defend- 
ant in  execution  is  also  defendant  in 
the  action  of  forcible  detainer,  is  fully 
established  by  the  introduction  in  evi- 
dence of  the  judgment,  execution,  sale 
thereunder,  and  sheriff's  deed;  but 
where  the  defendant  in  the  action  is  a 
stranger  to  the  judgment,  it  is  appre- 
hended that  it  must  be  shown  that  the 
party  in  possession  holds  the  premises 
in  subordination  to  the  title  or  posses- 
sion of  the  judgment-debtor,  and  that 
his  right  to  the  possession  was  acquired 
by  him  subsequent  to  the  lien  of  the 
judgment  upon  which  the  premises 
were  sold."  Nicholson  v.  Walker,  4 
111.  App.  404. 

2.  Alabama.  —  Giddens  v.  Boiling,  92 
Ala.  586;  Snoddy  I/.  Watt,  9  Ala.  609. 
Even   though   the   party  who   obtains 


the  possession  under  the  tenant  holds 
the  paramount  title.  Dumas  v.  Hunter, 
25  Ala.  711;  Clark  v.  Stringfellow,  4 
Ala.  353. 

California,  —  Pardee  v.  Gray,  66  Cal. 
524;  Martel  v.  Meehan,  63  Cal.  47; 
Iburg  V.  Fitch,  57  Cal.  189;  Schilling 
V.  Holmes,  23  Cal.  227. 

Illinois.  —  Thomasson  v.  Wilson,  146 
111.  384,  affirming  Thomasson  v.  Wil- 
son, 46  111.  App.  398;  Doty  z/.  Burdick, 
83  111.  473;  Cox  V.  Cunningham,  77 
111.  545;  Patchell  V.  Johnston,  64  111. 
305;  Reed  v.  Hawley,  45  111.  40;  Fus- 
selman  v.  Worthington,  14  111.  135; 
Ragor  V.  McKay,  44  111.  App.  79. 

Kentucky.  —  Fogle  v.  Chaney,  12  B. 
Mon.  (Ky.)  138;  Brubaker  v.  Poage,  I 
T.  B.  Mon.  (iCy.)  123;  Harrison  t/.  Mar- 
shall, 4  Bibb  (Ky.)  524. 

Nebraska.  —  Blachford  v.  Frenzer, 
44  Neb.  829. 

3.  Brown  v.  Beatty,  76  Ala.  250;  Ish 
V.  Morgan,  48  Ark.  413;  Mason  v.  De- 
lancy,  44  Ark.  444;  Keller  v.  Klopfer, 
3  Colo.  132;  Jack  V.  Carneal,  2  A.  K. 
Marsh.  (Ky.)  518;  Hay  v.  Connelly,  I 
A.  K.  Marsh.  (Ky.)  394;  Worthington  v. 
Woods,  22  Neb.  230;  Dawson  v.  Daw- 
son, 17  Neb.  671;  Chicago,  etc.,  R.  Co. 
V.  Skupa,  16  Neb.  341. 

4.  Lesher  v.  Sherwin,  86  111.  420; 
Monsen  v.  Stevens,  56  111.  335;  Wil- 
burn  V.  Haines,  53  111.  207. 

Under  such  a  provision  the  action 
cannot  be  brought  by  one  to  whom  a 
deed  absolute  is  made  to  secure  the 
payment  of  a  loan,  and  who  gives  back 
a  contract  to  reconvey  upon  payment. 
West  V.  Frederick,  62  111.  191. 

5)  Janson  v.  Brooks,  29  Cal.  214: 
Buckman  v.  Whitney,  cited  in  Janson 
V.  Brooks,  29  Cal.  220;  Sewell  v.  State, 
61  Ga.  496;  Vess  v.  State,  93  Ind.  211. 
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void,  or  is  executed  against  parties  who  are  not  bound  by  the 
suit,*  or  where  the  wrong  premises  are  seized  under  the  writ.* 
And  the  action  may  be  brought  against  one  who  was  put  into 
possession  under  a  valid  writ  where  the  party  ousted  was  a 
stranger  to  the  suit  and  to  the  possession  of  the  defendant 
therein.' 

Mere  Trespasser.  —  The  action  will  not  lie  against  one  who  is  a 
mere  trespasser.* 

Possessor  under  Revoked  License —  Forcible  entry  and  detainer  can  be 
maintained  against  one  in  possession  by  mere  license  after  it  has 
been  revoked  by  notice.* 

Husband  and  Wife.  —  Where  the  tenant  is  a  married  woman  the 
husband  may  be  joined  and  restitution  asked  against  him.®  So 
the  husband  may  be  joined  where  the  wife  was  the  active  party 
in  making  a  wrongful  entry.''  And  where  the  possession  is  that 
of  the  husband,  suit  cannot  be  brought  against  the  wife  alone.** 

Persons  Who  Hold  in  Severalty  Cannot  be  Joined  in  actions  of  forcible 
entry  and  detainer.®  In  Illinois  all  occupants  of  premises  hold- 
ing severally  under  one  lease  may  be  joined,  but  the  recovery 
against  each  defendant  must  be  only  for  the  portion  of  which  he 
is  actually  possessed.** 

8.  Notice  to  duit  and  Demand  for  Possession  —  When  Required  in 
General. —  Provision  for  notice  to  quit  and  demand  for  possession 
is  common  in  statutes  of  forcible  entry  and  detainer.  In  some 
states  notice  or  demand  is  a  necessary  prerequisite  to  the  bring- 
ing of  any  such  action.**  But  generally  in  actions  involving 
forcible  or  illegal  injury  no  notice  is  required.**  In  Alabama  a 
forcible  detainer  after  a  peaceable  entry  exists  after  a  demand  for 
possession,  which  need  not  be  in  writing,  and  a  refusal  to  sur- 

1.  Chambers   v.    Collier,   4   Ga.  193;  9.  Gould  v.  Hendrickson,  9  III.  App. 
Stark  V.  Billings,   15   Fla.   318;  Chiles  171;  Reynolds  f.  Thomas,  17  111.  207. 
V.  Stephens,   i  A.  K.  Marsh.  (Ky.)  334.  10.  Humphreville  v.    Davis,    27    111. 

2.  Hubner  z/.  Feige,  90  111.  208.  App.  142;  Springer   v.    Cooper,  11    111. 

3.  Morrissey  v.  Stephenson,  86  111.  App.  267;  Godard  v.  Lieberman,  18 
344;  Brush   V.  Fowler,  36  111.  53,  Beck-  111.  App.  366. 

with,  J.,  dissenting;  Wallace  v.   Hall,  Lessee  Out  of  Possession.  —  The  action 

22  Kaa.  272;  Norton  z/.  Sanders,  7  J.  J.  can    be   brought    against    sub-tenants 

Marsh.  (Ky.)  12.  and    a    lessee,    jointly    or    severally, 

4.  Merrill  v.  Forbes,  23  Cal.  379;  whether  the  lessee  is  any  longer  in 
Grughler  I/.  Wheeler,  12  B.  Mon.  (Ky.)  possession  or  not.  Espen  v.  Hinch- 
183.  liffe,  131    111.    468,    reversing   Espen  v. 

5.  Dunstedter  v.  Dunstedter,  77  111.  Hinchliffe,  30  111.  App.  371.  And  see 
580.  Young  V.  Ringo,  i  Litt.  (Ky.)  225. 

6.  Howard  v.  Valentine,  20  Cal.  282.         11.  Stuller  v.   Sparks,    51    Kan.    19; 
Where  Husband  and  Wife  Make  a  Joint     Douglass   v.  Whitaker,    32    Kan.    381; 

Answer   defending   the    wife's    posses-  Mason  v.  Best,  17  Kan.  408.     Compare 

sion,   restitution  may  be   had   against  Nebraska  Stat.,  1895,  p.  1286,  §  1022. 

both.     De  La  Mar  z/.  Hurd,  4  Colo.  442.  12.  Grice  v.  Ferguson,  i  Stew.  (Ala.) 

7.  Bauerschmitz  v.  Bailey,  29  111.  36;  Kilburn  v.  Ritchie,  2  Cal.  148; 
App.  295;  Cofoid  V.  Bishop,  11  111.  Farncomb  v.  Stern,  18  Colo.  279;  Still- 
App.  117.  man  v.    Palis,    134    111.    532,    affirming 

8.  Wheelan  v.  Fish,  2  111.  App.  447.  Stillman  v.  Palis,  34  111.  App.  540. 

54  Volume  IX. 


United   States. 


AND  DETAINER. 


Notice  or  Bemand. 


render.*  Those  actions  in  which  notice  is  most  frequently  pro- 
vided are  actions  of  unlawful  or  wrongful  detainer  not  involv- 
ing forcible  injury  nor,  generally,  actual  possession  in  the 
complainant.* 

Distinct  from  Notice  to  Terminate  Tenancy.  —  The  strict  forcible  entry 
and  detainer  notice  and  demand  are  distinct  from  the  notice 
required  to  terminate  the  relation  of  landlord  and  tenant,-'  and 
may  not  usually  be  given  to  a  tenant  before  the  termination  of 
his  lease.* 

In  Actions  by  Purchasers.  —  Notice  is  required  in  actions  brought  by 
purchasers  at  judicial  sales  or  sales  under  trust  deeds.* 

In  Landlord  and  Tenant  Actions,  the  question  of  notice  is  somewhat 
complicated  by  the  nature  of  the  relation  between  the  parties. 
The  action  cannot,  of  course,  be  brought  before  the  termination  of 
the  tenancy.  When  a  lease  expires  by  its  own  limitation,  it  is  gen- 
erally true  that  no  landlord  and  tenant  notice  is  necessary  before 
bringing  forcible  entry  and  detainer.®     When,  however,  the  term 


1.  Knovvles  v.  Ogletree,  g6  Ala.  555; 
Wright  V.  Lyle,  4  Ala.  112. 

2.  King  V.  Boiling,  77  Ala.  594; 
Littleton  v.  Clayton,  77  Ala.  571;  Beck 
V.  Glenn,  69  Ala.  121;  Dumas  v.  Hun- 
ter, 30  Ala.  75;  Shuver  v.  Klinkenberg, 
67  Iowa  544;  Shepherd  v.  Thompson, 
2  Bush  (Ky.)  176;  Allison  v.  Thomp- 
son, 1  Litt.  (Ky.)  32. 

"  It  is  of  the  essence  of  an  unlawful 
detainer  that  possession  is  refused  on 
demand  in  writing."  Spear  v.  Lomax, 
42  Ala.  576. 

In  California,  under  section  1160  of 
the  code,  a  demand  for  the  surrender 
of  the  premises  must  be  made  five  days 
before  suit  brought  by  an  occupant  of 
land  whose  possession  has  been  en- 
tered upon  during  his  temporary  ab- 
sence. Tivnen  v.  Monahan,  76  Cal. 
131;  Brawley  v.  Risdon  Iron  Works, 
38  Cal.  676. 

In  Kentucky,  either  actual  force  or  a 
refusal  to  deliver  up  possession  must 
appear  in  forcible  detainer.  Gray  v. 
Nesbet,  2  A.  K.  Marsh.  (Ky.)  35;  Ewing 
V.  Bowling,  2  A.  IC.  Marsh.  (Ky.)  36. 

3.  McDevitt  v.  Lambert,  80  Ala.  536; 
Martin  v.  Splivalo,  56  Cal.  128;  King 
V.  Connolly,  51  Cal.  181;  Doss  v. 
Craig,  I  Colo.  177;  Grosvenor  v.  Henry, 
27  Iowa  269;  Withers  v.  Larrabee,  48 
Me.  570;  Pollock  V.  Whipple,  33  Nel). 
752;  Hendrickson  v.  Beeson,  21  Neb.  61. 

4.  McDevitt  v.  Lambert,  80  Ala.  536; 
Rogers  v.  Hackett,  49  Cal.  121;  Ray 
V.  Armstrong,  4  Cal.  208;  Prickett  v. 
Ritter,  16  111.  96;  Douglass  v.  Parker, 
32  Kan.  593.    Contra,  Connell  v.  Cham- 


bers, 22  Neb.  302;  HawleyjA  Robeson, 
14  Neb.  435;  Poe  v.  Bradley,  44  Ark. 
500;  McLain  v.  Calkins,  77  Iowa  468; 
Drain  v.  Jacks,  77  Iowa  629. 

"  Upon  termination  of  the  tenancy 
the  landlord's  right  of  restoration  to 
his  possession  of  the  demised  premises 
becomes  complete,  and  after  demand 
for  possession  upon  the  intruder  the 
detenrion  by  him  becomes  unlawful, 
and  the  right  of  action  accrues,  under 
this  clause  of  the  statute,  for  the  un- 
lawful detention."  Thomasson  v. 
Wilson,  146  111.  384,  affirmint^  Thomas- 
son  V.  Wilson,  46  111.  App.  398. 

In  California,  under  section  3  of  the 
act  of  April  2,  1866,  the  demand  and 
refusal  must  be  made  after  and  not 
before  the  entry  of  which  complaint  is 
made.   Mecham  v.  McKay,  37  Cal.  154. 

5.  Dickason  v.  Dawson.  85  111.  53; 
Brackensieck  v.  Vahle,  48  111.  App. 
312;  Lehman  v.  Whittington,  8  111. 
App.  374;  Hinterberger  v.  Weindler,  2 
111.  App.  407. 

A  demand  made  on  one  who  came  in 
under  the  grantor  of  a  trust  deed  and 
who  is  in  e.vclusive  possession  is  suffi- 
cient.    Rice  V.  Brown,  77  111.  549. 

6.  Lee  Chuck  v.  Quan  Wo  Chong,  91 
Cal.  593 ;  Canning  v.  Fibush,  77  Cal.  196; 
Stoppelkamp  v.  Mangeot,  42  Cal.  316 
Ball  V.  Peck,  43  111.  482;  Secor  v.  Pes- 
tana,  37  111.  525;  Walker  v.  Ellis,  12 
111.  471;  Webb  V.  Heyman,  40  111.  App. 
335;  Frank  v.  Taubman,  31  111.  App. 
592;  Grosvenor  v.  Henry,  27  Iowa 
269;  Hamit  v.  Lawrence,  2  A.  K. 
Marsh.  (Ky.)  366. 
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is  one  of  uncertain  duration,  a  statutory  notice  is  usually  provided 
with  which  the  tenancy  must  be  terminated.*  In  some  states  a 
tenant  at  will  is  not  entitled  to  notice.*  In  others  the  statute 
provides  a  notice  for  such  tenancies  as  well  as  for  those  of  a 
more  substantial  character.^ 

Where  a  Sight  to  Be-enter  Exists  for  Breach  of  a  Covenant  which  is  incapable 
of  being  performed  after  breach,  no  notice  or  demand  for  posses- 
sion need  be  given  before  commencing  unlawful  detainer ;  *  other- 
wise where  performance  is  possible  after  breach.*  No  demand  is 
necessary  before  re-entry  where  the  covenant  broken  is  one  for 
the  payment  of  rates  and  taxes.®  Where  the  condition  broken 
is  that  providing  for  the  payment  of  rent,  demand  and  notice  are 
necessary.''  Where  not  provided  by  statute,  a  common-law 
demand  for  the  rent  due  must  be  made.® 

Waiver  of  Notice.  —  Notice  which  is  necessary  for  the  purpose  of 
terminating  the  tenancy  may  be  waived  by  a  contract  to  that 
effect  contained  in  the  lease,*  or  by  the  act  of  the  defendant  in 
claiming  to  hold  adversely,  or  under  the  title  of  third  persons, 
and  not  as  tenant.*"  But  the  strict  forcible  entry  and  detainer 
notice,  where  it  is  a  condition  precedent  to  commencing  a  suit, 
cannot  be  waived.** 

Abandonment  of  Notice.  —  The  benefit  derived  from  the  service  of  a 


1.  Uridias  v.  Morrell,  25  Cal.  31; 
Sullivan  v.  Gary,  17  Cal.  80;  Garbrell  v. 
Fitch,  6  Cal.  190;  Seem  v.  McLees,  24 
111.  193;  Hunt  V.  Morton,  18  111.  75; 
Prickett  v.  Ritter,  16  111.  96. 

In  Illinois,  under  the  act  of  1861, 
tenancy  by  the  month  or  any  term  less 
than  one  year  requires  thirty  days' 
notice  in  writing  to  be  served  by  copy. 
Dunne  v.  School  Trustees,  39  111.  578. 

2.  Dunne  v.  School  Trustees,  39  111. 
578. 

3.  Munson  v.  Plummer,  59  Iowa  120. 

4.  Kelly  v.  Teague,  63  Cal.  68. 

5.  Silva  V,  Campbell,  84  Cal.  420; 
Opera  House,  etc.,  Assoc,  v.  Bert,  52 
Cal.  471. 

In  California,  where  a  right  of  re-entry 
is  given  in  a  lease  and  has  accrued, 
three  days'  notice  must  be  given. 
Smith  V.  Hill,  63  Cal.  51. 

6.  Davis  V.  Burrell,  10  C.  B.  821,  70 
E.  C.  L.  821. 

7.  In  Illinois,  under  the  statute  of 
1865,  in  order  to  create  a  forfeiture  of 
a  lease  there  must  be  a  demand  for  the 
rent,  ten  days'  notice  to  quit,  and  a 
failure  to  pay>the  rent  before  the  ex- 
piration of  the  ten  days,  or  no  action  of 
forcible  detainer  could  be  brought 
against  the  tenant.  Woodward  v. 
Cone,  73  111.  241;  Leary  v.  Pattison,  66 


111.  203;  Cone  V.  Woodward,  65  111. 
477;  Dickenson  v.  Petrie,  38  111.  App. 
155;  Chadwick  v.  Parker,  44  111.  326. 
By  a  later  statute  five  days'  notice  is 
all  that  is  required.  Howland  v. 
White,  48  111.  App.  236;  Farnam  v. 
Hohman,  90  111.  312. 

In  California,  in  unlawful  detainer 
against  a  tenant,  two  distinct  demands 
must  be  made,  one  for  rent  and  the 
other  for  possession;  but  they  may  be 
made  at  the  same  time.  Brummagin 
V.  Spencer,  29  Cal.  662. 

8.  McGlynn  v.  Moore,  25  Cal.  384; 
Chipman  v.  Emeric,  3  Cal.  273;  Mc- 
Lean V.  Spratt,  19  Fla.  97. 

9.  Espen  v.  Hinchliflfe,  131  111.  468, 
reversing  Espen  v.  Hinchliffe,  30  111. 
App.  371;  Eichart  v.  Bargas,  12  B. 
Mon.  (Ky.;  462. 

10.  Shepardson  v.  McDole,  49  111. 
App.  350;  Fortier  v.  Ballance,  ro  111. 
41,  8  111.  291;  Goodlet  V.  Cleaveland, 
12  B.  Mon.  (Ky.)  430;  Hoskins  v. 
Helm,  4  Litt.  (Ky.)  309;  Bates  v.  Aus- 
tin, 2  A.  K.  Marsh.  (Ky.)  270;  Williams 
V.  Hensley,  i  A.  K.  Marsh.  (Ky.)  r8i; 
Harrison    v.    Marshall,   4    Bibb   (Ky.) 

524. 

11.  Doss  V.  Craig,  i  Colo.  177.  Con- 
tra, Douglass  V.  Anderson,  32  Kan. 
353;  Dale  V.  Doddridge,  9  Neb.  138. 
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notice  to  quit  is  waived  by  the  plaintiff  by  an  unreasonable  delay 
in  commencing  the  action.* 

Who  Kay  Give  Notice.  —  Notice  may  be  given  by  the  party,  his 
agent  or  attorney.*  And  the  agent's  authority  is  of  such  a 
nature  that  it  may  be  delegated.'  It  cannot  be  given  by  one 
who  is  not  the  plaintiff  nor  shown  to  have  been  authorized  by 
him.-* 

Form  of  Notice. —  Substantial,  not  technical,  accuracy  is  all  that 
is  required  in  a  notice  to  quit.* 

Service  of  Notice.  —  Service  of  written  notice  is  made  by  leaving  a 
copy  with  the  defendant ;  *  or,  under  some  statutes,  if  he  cannot 
be  found,  by  leaving  a  copy  at  his  usual  place  of  abode.' 

9.  The  Complaint  —  a.  FORM  —  Particiaarity  Not  Eequired.  —  Where 
forcible  entry  and  detainer  cases  are  cognizant  before  justices  of 
the  peace,  particularity  in  the  form  of  the  complaint  is  not  usu- 
ally required.® 


1.  Douglassf.  Whitaker,  32  Kan.  381. 

2.  Hilliard  v.  Carr,  6  Ala.  557;  Fel- 
ton  V.  Millard,  81  Cal.  540;  Merrin  v. 
Lewis,  90  111.  505;  Nixon  v.  Noble,  70 
111.  32;  Reed  v.  Hawley,  45  111.  40; 
Ball  V.  Peck,  43  111.  482. 

3.  Eldridge  v.  Holway,  18  111.  446. 

4.  Nason  v.  Best,  17  Kan.  408. 

5.  Farr  v.  Parr,  21  Ark.  573;  New- 
man V.  Bird,  60  Cal.  372;  King  v.  Con- 
nolly, 44  Cal.  236;  Consolidated  Coal 
Co.  V.  Schaefer,  135  111.  210,  affirming 
31  111.  App.  364. 

Instances  of  Sufficient  Notice.  —  A 
notice  to  quit  a  house  is  a  sufficient 
notice  to  quit  the  land,  though  the 
house  is  a  chattel  belonging  to  the  ten- 
ant.    Kuhn  V.  Kuhn,  70  Iowa  682. 

Notice  to  quit  the  whole  premises  is 
good,  though  the  possession  of  the 
tenant  extends  over  but  a  small  por- 
tion of  them.  Dimmett  v.  Appleton, 
20  Neb.  208;  Seeley  v.  Adamson,  i 
Okla.  78;  Olds  V.  Conger,  i  Okla.  232. 

It  is  not  necessary  to  state  in  the 
notice  that  damages  will  be  asked  if 
the  possession  is  not  surrendered. 
Ullman  v.  Herzberg,  91  Ala.  458. 

A  demand  for  immediate  payment  of 
rent  will  not  vitiate  a  notice  where  it 
further  fixes  the  time  in  which  such 
payment  will  avoid  surrendering  the 
premises,  at  five  days,  as  required  by 
statute.  Howland  v.  White,  48  111. 
App.  236. 

A  notice  which  contains  all  neces- 
sary allegations  is  sufficient,  though  it 
contains  more  allegations  than  are 
needed.  Vennum  r^.Vennum,  56  111.  430. 

A   notice  "  to   leave  "  the    premises 


fulfils  the  statutory  requirement  of  a 
notice  "  to  quit."  Douglass  v.  Ander- 
son, 32  Kan.  353. 

A  notice  to  quit  the  described  prem- 
ises, signed  by  the  party  who  after- 
wards commences  the  action,  is  suffi- 
cient.    Conaway  v.  Gore,  22  Kan.  217. 

6.  Doss  V.  Craig,  r  Colo.  177. 
Personal  Service   Off   the  Premises.  — 

Service  when  personal  may  be  made 
elsewhere  than  upon  the  premises. 
Brummagim  v.  Spencer,  29  Cal.  662. 

Service  on  Partnership.  —  A  demand 
served  upon  the  agent  of  a  copartner- 
ship and  one  partner  is  good.  Best  v. 
Davis,  44  111.  App.  624. 

Service  by  Reading,  —  Service  of  notice 
upon  a  defendant  by  reading  it  to  him 
is  not  good.  Doran  v.  Gillespie,  54  111. 
366;  Seem  v.  McLees,  24  111.  193. 

7.  Post  V.  Bohner,  23  Neb.  257. 
Where  the  Premises  are  Vnoccnpied,  a 

notice  may  be  served  by  posting  a 
copy  on  the  door  of  a  building  thereon. 
That  the  notice  contains  the  words, 
"  now  occupied  by  you,"  will  not  de- 
feat the  service,  nor  show  conclusively 
that  the  tenant  was  in  actual  occu- 
pancy. Under  the  circumstances  they 
will  be  held  to  denote  a  constructive 
possession  only.  Consolidated  Coal 
Co.  V.  Schaefer,  135  111.  210,  affirming 
Consolidated  Coal  Co.  v.  Schaefer,  31 
111.  App.  364. 

Service  upon  Wife  for  Husband.  —  Serv- 
ice of  notice  upon  a  married  man  by 
leaving  a  copy  with  his  wife  is  good. 
Bell  V.  Bruhn,  30  111.  App.  300. 

8.  O'Callaghan  v.  Booth,  6  Cal.  63; 
Cronise  v.  Garghill,  4  Cal.   120;  Her- 
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A  Complaint  in  Writing  Is  Usually  Necessary  to  give  jurisdiction  to  the 
justice.*     It  may  generally  be  signed  by  an  agent  or  attorney.* 

Facu  Alleged  Coiyunctively.  —  When  a  verified  complaint  under  forci- 
ble entry  and  detainer  acts  states  conjunctively  the  material  alle- 
gations, an  answer  which  denies  these  allegations  as  a  whole,  as 
conjunctively  stated,  is  evasive  and  an  admission  of  them.' 

b.  Necessary  Allegations  —  (i)  In  Forcible  Injuries  — 
(a)  Estate  and  Possession  —  Actual  Possession.  —  In  actions  involving  force, 
allegations  of  actual  possession  at  the  time  of  the  forcible  entry 
and  detainer  are  sufficient.* 

Estate,  Title,  or  Right.  —  It  is  not  necessary  to  set  out  the  estate  of 
the  plaintiff  in  the  premises,  his  title,  or  right  of  possession.  As 
has  been  stated,  such  are  entirely  immaterial  in  the  usual  modern 
action.*  Under  early  statutes,  which  followed  the  English  law 
more  closely,  it  was  sometimes  necessary  to  allege  the  estate.* 


nandez  v.  Simon,  4  Cal.  183;  Smith  v. 
Killeck,  10  111.  293. 

"  This  is  a  summary  mode  of  pro- 
ceeding for  the  speedy  adjustment  of 
the  right  to  possession,  forcibly  in- 
vaded or  wrongfully  withheld,  and  is 
to  be  tried  in  the  country,  and  should 
not,  therefore,  be  scrutinized  with  tech- 
nical strictness."  Pollard  v.  Otter,  4 
Dana  (Ky.)  516;  Case  v.  Roberts,  4 
Dana  (Ky.)  596;  McBrayer  v.  Wash,  6 
J.  J.  Marsh.  (Ky.)  464;  Wheatlev  v. 
Price,  3  J.  J.  Marsh.  (Ky.)  167;  Todd 
V.  Bates,  3  Bibb  (Ky.)  100;  Barrett  v. 
Chitwood,  2  Bibb  (Ky.)  431. 

"  Justices  of  the  peace  have  original 
jurisdiction  of  this  class  of  cases,  and 
it  was  not  the  intention  of  the  legisla- 
ture that  the  rule  which  requires  a 
pleader  to  state  the  facts  constituting 
his  cause  of  action  or  defense  should 
be  applied  to  complaints  in  forcible 
detainer  actions."  Blachford  v.  Fren- 
zer,  44  Neb.  S29. 

Duplicity.  —  Surplusage  of  allegation 
not  amounting  to  a  statement  of  a  dis- 
tinct cause  of  action  does  not  consti- 
tute duplicity.  Liddon  v.  Hodnett,  22 
Fla.  271. 

Technical  Precision  Unnecessary.  —  No 
strict  regularity  or  technical  precision 
is  needed  in  actions  of  forcible,  entry 
and  detainer  cases.  Belcher  v.  Bar- 
rett, 4  Mete.  (Ky.)  308. 

1.  Eckels  V.  Wolf,  55  111.  App.  310; 
Abbott  V.  Kruse,  37  111.  App.  549. 

A  complaint  which  fails  to  show  a 
case  within  any  provision  of  the  stat- 
ute relative  to  forcible  entry  and  de- 
tainer is  insufficient  to  give  the  court 
jurisdiction.  Haskins  v.  Haskins,  67 
111.  446. 


2.  Patterson  v.  Graham,  140  111.  531, 
affirming  Patterson  v.  Graham,  40  111. 
App.  399. 

3.  Leroux  v.  Murdock,  51  Cal.  541; 
Burke  v.  Carruthers,  31  Cal.  468; 
More  V.  Del  Valle,  28  Cal.  170. 

4.  Nicrosi  v.  Phillipi,  91  Ala.  299; 
Welden  v.  Schlosser,  74  Ala.  355; 
Wright  V.  Mullens,  2  Stew.  &  P.  (Ala.) 
219;  Singleton  v.  Finley,  i  Port.  (Ala.) 
144;  Cummins  v.  Scott,  23  Cal.  526; 
Phelps  V.  Baldwin,  17  Conn.  209. 

Insufficient  Averments.  —  Actual  pos- 
session at  the  time  of  the  entry  must 
appear.  An  averment  of  possession 
on  one  day  with  the  entry  on  the  fol- 
lowing day  is  not  good.  Spurck  v. 
Forsyth,  40  111.  438. 

A  statement  in  the  complaint  that 
the  plaintiff  purchased  the  land  "  as 
an  occupant,"  under  a  statute  giving 
preferences  to  such  persons,  is  not  a 
sufficient  statement  of  actual  posses- 
sion. Wright  v.  Mullens,  2  Stew.  & 
P.  (Ala.)  219. 

Sufficient  Averment.  —  Where  it  is 
averred  that  the  defendants  entered 
upon  the  land  belonging  to  the  com- 
plainant and  put  him  out  of  posses- 
sion, it  is  a  sufficient  allegation,  by 
necessary  implication,  that  he  was  in 
possession  when  the  act  was  done. 
Lee  V.  Stiles,  21  Conn.  501. 

Public  Domain.  —  Where  the  premises 
sued  for  are  part  of  the  public  domain, 
it  is  necessary  to  show,  in  addition  to 
actual  possession,  that  the  claim  has 
been  segregated  by  marking  and  stak- 
ing off  its  boundaries.  Kelley  v,  An- 
drew, 3  Colo.  App.  122.  ' 

6.  Comstock  V.  Cole,  28  Neb.  470. 

6.  Walters   v.    Rogers,    9   Ala.    834J 
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But  no  particular  kind  of  estate  seems  to  have  been  required. 
Allegations  that  the  plaintiff  had  lawful  and  peaceable  possession 
of  the  premises  for  five  years,  or  that  lie  was  a  tenant  at  will,  were 
held  sufficient.*  Alleging  the  estate  is  not  sufficient,  in  itself,  as 
an  allegation  of  actual  possession,*  nor  is  a  statement  that  the 
party  was  seized.^ 

Duration  of  Possession. —  The  possession  need  not  be  shown  to  have 
existed  for  any  definite  period  of  time.* 

•(b)  Entry  and  Detainer  —  Averment  of  Force.  —  In  actions  for  forcible 
injuries  there  must  be  such  allegations  of  forcible  entry  or  forci- 
ble detainer  as  will  bring  the  case  within  some  one  of  the  statu- 
tory actions,*  Threats  of  violence,  or  menacing  conduct,  are 
usually  sufficient'  expressions  of  force.®  In  a  few  states  the 
statutory  term  "  forcibly "  has  practically  no  meaning  as  it  is 
interpreted  by  the  courts.''  In  these  states  the  well-established 
right  of  one  entitled  to  premises  to  recover  their  possession  by  a 
peaceable  entry  seems  not  to  exist.** 


Mead  v.  Daniel,  2  Port.  (Ala.),  86; 
Lecatt  V.  Stewart,  2  Stew.  (Ala.)  474; 
Payne  v.  Martin,  i  Stew.  (Ala.)  407; 
Ward  V.  Lewis,  i  Stew.  (Ala.)  26. 

1.  McRae  t-.  Tillman,  6  Ala.  486;  Mc- 
Donald V.  Gayle,  Minor  (Ala.)  98; 
Harrow  v.  Baker,  2  Greene  (Iowa)  201. 

2.  Townsend  v.  Van  Aspen,  38  Ala. 
572. 

3.  McGuire  v.  Cook,  13  Ark.  448. 

4.  Bliss  V.  Winston,  i  Ala.  344. 

5.  In  Alabama.  —  See  for  essential  for- 
cible entry  and  detainer  allegations  in 
complaints  made  under  an  early  stat- 
ute. Spear  v.  Lomax,  42  Ala.  576; 
Ferguson  v.  Carter,  40  Ala.  607;  Town- 
send  V.  Van  Aspen,  38  Ala.  572;  Rus- 
sell V.  Desplous,  25  Ala.  514;  Matlock 
V.  Thompson,  18  Ala.  600;  Horsefield 
V.  Adams,  10  Ala.  9;  Snoddy  v.  Watt, 
9  Ala.  609;  Hufifaker  v.  Boring,  8  Ala. 
87;  Hilliard  t'.  Carr,  6Ala.  557;  Wright 
V.  Lyle,  4  Ala.  112;  Stinson  v.  Gosset, 
4  Ala.  170;  Lecatt  v.  Stewart,  2  Stew, 
(Ala.)  474. 

In  California.  —  Except  in  actions 
against  a  tenant  for  holding  over  his 
term,  a  complaint  is  not  sufficient  unless 
it  alleges  either  a  forcible  entry  or  a 
forcible  detainer.  McEvoy  v.  Igo,  27 
Cal.  375- 

Unlawful  and  Forcible.  —  Where  the 
statute  requires  the  entry  or  detainer 
to  be  both  unlawful  and  forcible,  the 
complaint  must  charge  both  an  unlaw- 
ful and  forcible  entry  or  detainer  or  it 
will  be  insufficient.  Blaco  v.  Haller,  9 
Neb.  149. 

6.  That  "  on    the  said  twenty-sixth 


day  of  January,  18S2,  the  defendants 
unlawfully  entered  upon  said  land,  and 
turned  this  plaintiff  out  of  possession 
thereof,  by  threats  and  menacing  con- 
duct, and  ever  since  that  time  said  de- 
fendants have  and  still  do  hold  the 
possession  thereof  by  threats  of  vio- 
lence against  this  plaintiff,"  is  a  good 
allegation.     Holland  v.  Green,  62  Cal. 

67 

"  A  forcible  entry  must  be  laid  to  be 
done  with  force  and  strong  hand,  or 
with  menace  of  life,  limb,  or  some 
bodily  hurt."  Bull  v.  Olcott,  2  Root 
(Conn.)  472. 

7,  "This  action  may  be  maintained 
by  any  person  who  is  entitled  to  pos- 
session as  against  another  who  has 
unlawfully  and  forcibly  obtained  pos- 
session, or  whose  possession,  originally 
rightful  and  peaceable,  is  afterwards 
forcibly  and  unlawfully  held.  (Section 
1019,  Code  of  Civil  Procedure.)  Under 
this  section  this  court  has  held  that 
this  action  being  a  civil  remedy  to 
recover  the  possession  of  premises  un- 
lawfully and  with  force  withheld  from 
the  plaintiff,  it  will  be  sufficient  to 
charge  the  forcible  detainer  that  the 
party  unlawfully  in  possession  refuses 
to  vacate  the  premises  on  lawful  notice 
so  to  do."  Brown  v.  Feagins,  37  Neb. 
256:  Estabrook  v.  Hateroth,  22  Neb.  281. 

Compare  Blaco  v.  Haller,  9  Neb.  149, 
where  it  is  said  that  "  the  controlling 
words  of  Jhe  statute  are  '  force  '  and 
'  unlawful.'  They  are  to  be  taken  in 
their  ordinary  sense." 

8.  Thomasson  v.  Wilson,  146  111.  384; 
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Joinder  of  Aotions. — Forcible  entry  and  forcible  detainer  are  usually 
separate  and  distinct  actions.*  They  may  be  joined  in  the  same 
complaint,'  but  must  be  separately  stated  if  proper  objection  is 
made.'  Actions  for  forcible  injuries  cannot,  however,  be  joined 
with  actions  not  involving  force,  especially  where  the  complaint 
must  be  verified  by  oath."* 

ATermenti  in  Language  of  the  Statute. —  The  allegations  of  the  entry  or 
detainer  are  sometimes  held  to  be  sufficient  if  they  are  laid  in 
the  language  of  the  statute,  though  they,  do  not  set  forth  the 
facts.*  Under  other  statutory  provisions  the  substantial  facts 
upon  which  the  party  relies  must  be  set  out.® 

(2)  /«  Non-forcible  Injuries  —  Laying  Time.  —  The  complaint 
may,  in  different  parts  of  it,  lay  the  forcible  entry  upon  different 
days.'^ 

Action  against  Vendee  under  Contract  to  Purchase.  — Where  the  action  may 
be  brought  by  a  vendor  against  a  vendee  who  holds  in  possession 
under  a  contract  to  purchase,  the  complaint  must  show  such  con- 
tractual relation,  and  that  the  vendee  had  failed  to  comply  with 
his  contract  prior  to  obtaining  a  deed  of  conveyance.* 

Purchasers  at  Judicial  Sales  or  Sales  under  Trust  Deeds  must  allege  facts 
showing  a  valid  title  of  the  kind  required  by  the  statute,  and 


Phelps  f.  Randolph,  147  III.  335.  Com- 
pare (trespass  cases):  Fort  Dearborn 
Lodge  No.  214  V.  Klein,  115  111.  177; 
Lee  V.  Mound  Station,  118  111.  304; 
Gage  V.  Hampton,  127  III.  87. 

1.  Stinson  v.  Gosset,  4  Ala.  170;  Mc- 
Donald V.  Gayle,  Minor  (Ala.)  98; 
Payne  v.  Martin,  i  Stew.  (Ala.)  407; 
Smith  V.  Laffery,  27  Ark.  46;  Walls  v. 
Endel,  17  Fla.  478;  Breckinridge  v. 
Quertemus,  4  Dana  (Ky.)  494;  Brum- 
field  V.  Reynolds,  4  Bibb  (Ky.)  385. 
Compare  Robinson  v.  Crummer,  10  111. 
218,  where  the  court  said:  "  To  main- 
tain an  action  for  a  forcible  entry  and 
detainer  under  our  statute,  two  things 
must  concur;  first,  the  possession  must 
be  illegally  or  forcibly  taken,  which 
constitutes  the  entry;  and  second,  the 
possession  so  taken  must  be  withheld, 
which  constitutes  the  detainer." 

Sufficiency  of  Verdict.  —  A  verdict  of 
guilty  of  unlawful  detainer,  based  on  a 
complaint  alleging  the  entry  as  unlaw- 
ful and  the  detainer  as  forcible  and 
unlawful,  is  bad;  unlawful  detainer 
and  forcible  detainer  being  distinct 
offenses.  Grice  v.  Ferguson,  i  Stew. 
(Ala.)  36. 

A  verdict  of  forcible  detainer  is  not 
sustained  by  evidence  which  only 
shows  a  forcible  entry.  Hamrick  v. 
Darnell,  43  Ga.  433. 

2.  Littleton  v.  Clayton,  77  Ala.  571; 


Adams  z/.  Helbing,  107  Cal.  298;  Cam- 
mack  V.  Macy,  3  A.  K.  Marsh.  (Ky.) 
296. 

The  charge  laid  in  the  warrant  as 
forcible  entry  or  detainer  is  good.  Car- 
penter V.  Shepherd,  4  Bibb  (Ky.)  501. 

3.  Valencia  v.  Couch,  32  Cal.  340. 
That   a   complaint   in   an   action    of 

unlawful  detainer  under  the  statute  al- 
leges a  forcible  detainer,  and  also  al- 
leges a  demand  for  possession  when  no 
demand  was  necessary,  does  not  effect 
the  sufficiency  of  the  complaint,  or  ren- 
der it  obnoxious  to  the  objection  that 
two  causes  of  action  are  stated  in  one 
count.     Miller  v.  Sparks,  4  Colo.  303. 

An  averment  of  a  forcible  and  un- 
lawful entry,  and  that  the  defendants 
forcibly  detained  the  premises  so  un- 
lawfully taken,  does  not  lay  the  de- 
tainer as  an  independent  ground  of 
relief.     Preston  v.  Kehoe,  15  Cal.  316. 

4,  McGuire  v.  Cook,  13  Ark.  448; 
Polack  V.  Shafer,  46  Cal.  270;  Liddon 
V.  Hodnett,  22  Fla.  271. 

6.  McAlpin  v.  Purse,  86  Ga.  271; 
Blachford  v.  Frenzer,  44  Neb.  829. 

6.  Doran  v.  Gillespie,  54  111.  366. 

7.  Bliss  V.  Winston,  i  Ala.  344. 
Either  Actual  Possession  or  Title  from 

the  landlord  must  appear  in  unlawful 
detainer.  Frank  v,  Hedrick,  18  Ark. 
304. 

8.  Haskins  v.  Haskins,  67  111.  446. 


60 


Volume  IX. 


United  States. 


AND  DETAINER. 


The  CompUint. 


that  tne  defendant  is  bound  by  the  judgment  or  decree  upon 
which  it  is  based.* 

In  Landlord  and  Tenant  Actioni,  the  complaint  must  allege  the  exist- 
ence of  the  relation  of  landlord  and  tenant,  and  that  the  tenant 
is  holding  over  his  term.*  It  is  not  necessary  to  allege  that  the 
holding  over  is  wrongful.'  Under  the  Maine  statute,  where  the 
action  is  brought  against  a  tenant  at  will  it  is  unnecessary  to 
allege  the  existence  of  the  landlord  and  tenant  relation.^ 

(3)  Getierally —  (a)  Description  of  the  Premises  —  In  General. —  The  com- 
plaint must  contain  a  definite  description  of  the  premises.' 

Allegations  Describing  Land  in  Cities  and  Towns  by  lot  and  block  and 
describing  buildings  thereon,®  or  locating  the  premises  with 
reference  to  streets,  are  sufficient.''  Land  described  as  being  in 
a  certain  county,  in  which  county  suit  is  brought,  is  a  good 
description  without  mentioning  the  state.*  Describing  premises  in 
cities  by  their  recognized  house  numbers  is  sufficient  description.* 

By  Bange,  Township,  and  Section.  —  A  description  of  lands  which  gives 
the   statutory  demarcations  of  range,  township,  and  section    is 


1.  Nicholson  v.  Walker,  4  111.  App. 
404;  Preston  v.  Zahl,  4  III.  App.  423; 
Lehman  v.  Whittington,  8  111.  App.  374; 
Kingsbury  v.  Perkins,  15  111.  App.  240; 
Gray  v.  Gray,  3  Litt.  (Ky.)  465. 

2.  Reed  v.  Grant,4Cal.  177;  Murphy 
V.  Dwyer,  11  111.  App.  246;  Dunne  v. 
School  Trustees,  39  111.  578;  Beel  v. 
Pierce,  11  111.  92;  Smith  v.  Killeck.  10 
111.  293;  Wells  V.  Hogan,  i  111.  337; 
Taylor  v.  Monohan,  8  Bush  (Ky.)  238; 
Goldsberry  v.  Bishop,  2  Duv.  (Ky.)  143; 
Powers  V.  Sutherland,  i  Duv.  (Ky.)  151. 

One  who  did  Not  Enter  Under  the  Plain- 
tiff, nor  against  his  will,  cannot  be  sued 
for  forcible  entry  and  detainer.  Morris 
V.  Bowles,  I  Dana  (Ky.)  97. 

3.  Uridias  v.  Morrell,  25  Cal.  31. 

4.  Dunning  v.  Finson,  46  Me.  546. 
6.  Jonsen   v.   Nabring,    50   Ala.  392; 

Spear  v.  Lomax,  42  Ala.  576;  Wright 
V.  Lyle,  4  Ala.  112. 

"  Any  description  by  which  the 
premises  could  readily  be  identified 
and  located  is  all  that  could  be  re- 
quired." Cairo,  etc.,  R.  Co.  v.  Wig- 
gins Ferry  Co.,  82  III.  230. 

Sufficient  Descriptions.  —  "  Three  hun- 
dred and  twenty  acres,  it  being  the 
same  on  which  "  the  defendant  "now 
resides,  and  did  reside  last  year,"  is  a 
sufficient  description.  Snoddy  v.  Watt, 
9  Ala.  609. 

"  A  certain  messuage  and  parcel  of 
land,  with  the  appurtenances,  contain- 
ing thirty  acres,  be  the  same  more  or 
less,  adjoining  Thomas  B.  Watts  and 
others  in  the  said  county  of  De  Kalb," 


has  been  held  sufficiently  definite. 
Wright  V.  Lyle,  4  Ala.  112. 

"  Of  the  premises  enclosed  by  us, 
situate  in  the  county  of  Cook,  and 
state  of  Illinois,  being  the  same  on 
which  you  now  reside,  containing  about 
one  hundred  acres  of  land,  more  or  less, 
and  commonly  called  North  Grove,"  is 
somewhat  general  but  sufficient.  At- 
kinson V.  Lester,  2  111.  407. 

That  a  complaint  is  unnecessarily 
prolix  in  its  description  of  the  premises 
is  no  objection.  If  it  furnishes  data  from 
which  a  diagram  of  the  locus  in  quo 
may  be  drawn  and  its  locality  and 
bounds  ascertained,  it  is  sufficient. 
Bell  V.  Killcrease,  11  Ala.  685. 

6.  Beck  V.  Glenn,  69  Ala.  121;  Spear 
V.  Lomax,  42  Ala.  576;  House  v.  Camp, 
32  Ala.  541. 

7.  Townsend  v.  Van  Aspen,  38  Ala. 
572. 

"  A  certain  store-room  situate  on 
Main  street,  in  the  town  of  Akron,  in 
said  county  and  state,  and  then  and 
there  being  in  the  possession  of  said 
Mattie  Smith,"  is  a  sufficient  descrip- 
tion in  a  criminal  case  where  restitu- 
tion of  the  premises  cannot  be  had. 
Strong  V.  State,  105  Ind.  i. 

8.  More  v.  Del  Valle,  28  Cal.  170. 

9.  Armstrong  z;.  Crilly,  51   111.' App. 

504. 

"  The  lot  on  which  the  building 
known  as  No.  77  West  Adams  street 
was  situated  in  November,  1882,"  is 
not  a  sufficient  description  without 
showing  that  the  building  still  stands 
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sufficient.'  But  where  the  meridian  was  omitted  the  descrip- 
tion was  held  bad.* 

Part  of  Larger  Tract.  —  A  description  of  premises  as  a  part,  or  so 
many  acres,  of  a  larger  tract,  without  more  particularity  of  loca- 
tion, is  void  for  uncertainty.'  But  where  other  facts  are  alleged 
by  which  they  can  be  readily  identified  it  will  be  sufficient.* 

By  Metes  and  Bounds.  —  Allegations  describing  the  lands  by  metes 
and  bounds,  calling  for  objects  of  notoriety  in  the  vicinity,  are 
also  good.*  Where  the  metes  and  bounds  given  do  not  enclose 
any  land,  the  description  is  insufficient.® 

Description  to  be  Construed  as  a  Whole. —  Descriptive  allegations  will 
not  be  held  bad  for  misdescription  if;  taken  as  a  whole,  there  are 
sufficient  definite  allegations  to  indicate  and  identify  the  real 
premises  sued  for.'' 

Such  Premises  as  are  Capable  of  Being  Entered  Upon  or  Detained  under  the 
statutor}^  provisions  must  be  described.**  A  passage  does  not 
come  within  their  terms,*  nor  a  ferry.**  A  state  prison  is  prop- 
erty capable  of  being  forcibly  entered  upon,*'  and  so  are  lands 
acquired  by  accretion.'*  These  actions  cannot  be  brought  to 
recover  the  possession  of  personal  property,  and  the  complaint 
should  not  contain  allegations  concerning  such  property." 

statutory  Phrase  "  Lands,  Tenements,"  Etc.  —  Where  the  statutory  expres- 


upon   the    lot.     Burns  v.  Nash,  23  111. 
App.  552. 

1.  Cummings  v.  Winters,  19  Neb. 
719. 

2.  McRae  v.  Tillman,  6  Ala.  486. 
Contra,  that  the  courts  take  judicial 
notice  of  the  mode  of  the  general  gov- 
ernment of  surveying  public  lands, 
and  that  there  is  but  one  meridian  line 
in  Nebraska,  see  Devine  v.  Burleson, 
35  Neb.  238. 

8.  Schaumtoeffel  v.  Belm,  77  111.  567; 
Haskins  v.  Haskins,  67  111.  446;  Beel 
V.  Pierce,  11  111.  92;  Klingensmith  v. 
Faulkner,  84  Ind.  331. 

4.  "  One  dwelling-house  and  other 
out-houses  and  fields,  lying  on  the 
south  side  of  the  Middle  Fork  of  Ken- 
tucky river,  it  being  a  part  of  a  tract 
of  land  of  two  thousand  five  hundred 
acres,  patented  to  Crow  and  Adams, 
lying  in  Estill  county,  which  were  in 
the  possession  of  said  Smith,  Meredith, 
and  Ellicott,  on  the  first  day  of  Decem- 
ber, 1834,"  was  held  sufficient.  Smith 
V.  White,  5  Dana  (Ky.)  376. 

So  where  the  buildings  and  the 
number  of  acres  each  of  arable,  pas- 
ture, and  woodland,  were  given  and 
described  as  "  lying  in  the  county  of 
Madison,  on  the  waters  of  Muddy  creek, 
all  of  which  was  in  the  peaceable  pos- 


session of  Massie,"  it  was  held  suffi' 
cient.  Moore  v.  Massie,  3  Litt.  (Ky.) 
297. 

6.  Mead  v.  Daniel,  2  Port.  (Ala.)  86. 

A  Description  of  Land  by  a  Certain 
Name,  though  a  Spanish  one,  is  as 
good  a  description  as  one  by  metes 
and  bounds,  if  it  can  be  rendered  suffi- 
ciently certain  by  the  evidence.  Castro 
V.  Gill,  5  Cal.  40. 

6.  Maloney  v.  Shattuck,  15  111.  App. 

44- 

7.  Paul  V.  Silver,  16  Cal.  74. 

8.  Where  the  defendant  had  built,  by 
permission  of  the  city,  a  shop  on  beams 
fastened  and  projected  at  right  angles 
beyond  the  sides  of  a  bridge,  outside 
of  the  limits  of  the  highway  and  over 
the  east  branch  of  the  Saco  river,  and 
over  land  in  which  the  plaintiffs  had  no 
interest,  it  was  held  that  forcible  en- 
try and  detainer  would  not  lie.  Boston, 
etc.,  R.  Co.  V.  Durgin,  67  Me.  263. 

9.  Roberts  7/.  Trujillo,  3  N.  Mex.  50. 

10.  Rees  v.  Lawless,  Litt.  Sel.  Cas. 
(Ky.)  184. 

11.  McCauley  v.  Weller,  12  Cal.  500. 

12.  Griffin  v.  Kirk,  47  111.  App.  258. 

13.  Gillam  v.  Sigman,  29  Cal.  638; 
Hoffman  v.  Reichert,  31  III.  App.  558; 
Kassing  v.  Keohane,  4  111.  App.  460,  14 
Am.  L.  Rev.  229. 
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sion  is  lands,  tenements  or  other  possessions,"  the  property  is 
sufficiently  laid  as  part  of  a  railroad,*  or  as  a  tramway.*  But  not 
where  the  expression  is  "  lands  and  tenements,"'  without  more. 

(b)  Allegations  of  Damage  —  Damages  Based  on  Statute.  —  Such  allegations 
are  only  proper  where  the  statute  provides  for  the  recovery  of 
damages  in  the  forcible  entry  and  detainer  action.  And  they 
must  then  be  confined  to  such  allegations  of  damages  as  are 
contemplated.* 

No  Specific  Sum  as  the  value  of  the  damages  need  be  set  out  in  the 
complaint.* 

Allegation  without  Proof. — An  allegation  claiming  damages  due  in  a 
specified  amount  is  not  sufficient,  in  the  absence  of  proof,  to  sus- 
tain a  judgment  for  damages.* 

Double  or  Treble  Damages.  —  A  complaint  in  justice  court  drawn 
under  statutes  giving  double  or  treble  damages  in  the  nature  of 
a  penalty  need  not  make  reference  to  them.''  Nor  is  it  necessary 
to  ask  for  such  damages.  Upon  the  actual  damages  being 
assessed,  it  is  the  duty  of  the  court  to  treble  them.** 

(c)  Service  of  Notice  and  Demand.  —  In  all  cases  in  which  notice  to  quit 
and  demand  for  possession  are  required,  the  complaint  must  aver 
the  making  of  proper  service,* 

C.  Verification — when  Necessary  and  by  whom  Made. —  It  is  usu- 
ally necessary  that  the  complaint  be  verified  in  some  way.**  This 
is  done  by  affidavit  of  the  party ;  or,  in  some  states,  by  affidavit 
of  the  party,  his  agent  or  attorney.**  In  some  other  states  a 
complaint  need  not  be  verified.** 

1.  Iron    Mountain,     etc.,    R.    Co.   v.  65  111.  477;  Hersey  v.  Westover,  11  111. 

iohnson,    119   U.  S.  608;  Denver,  etc.,  App.  197. 

L.  Co.  V.  Harris,  122  U.  S.  597.  Sufficiency  of  Averment.  —  The  allega- 

2.  James  v.  Miles,  54  Ark.  460.  tion    need    not   state   that    the    notice 

3.  Gibbs  V.  Drew,  16  Fla.  147.  served    was    in    writing,   though    the 

4.  An  allegation  that  the  plaintiffs,  notice  required  is  a  written  one.  Hitch- 
by  reason   of   the   acts  complained  of,  cock  v.  McKinster,  21  Neb.  148. 

"  have  been  injured  in  their  credit  and  10.  Sanchez  v,  Luna,  i  N.  Mex.  238. 

circumstances,  and  have  suffered  great  11.  Verification  may  be  made  by  an 

bodily  and    mental    pain  and  anguish,  agent   or   attorney  where   it   is  shown 

to  their  damage  in  "  as  pecified  sum,  is  that   the   parties   are   absent  from  the 

insufficient  to  support   a  judgment  for  county  or  are,  for  some  other  cause,  un- 

damages.    Anderson  v.  Taylor,  56  Cal.  able  to  verify  it,  or  that  the  facts  are 

131,  38  Am.  Rep.  52.  within  his  own  knowledge.     Newman 

5.  Holmes  v.  Horber,  21  Cal.  55.  v.  Bird,  60  Cal.  372. 

6.  Lee  Chuck  v.  Quan  Wo  Chong,  91  Where  Plaintiff  Besides  in  the  County.  — 
Cal.  593.  Where   the  complaint  shows    that  the 

7.  O'Callaghan  v.  Booth,  6  Cal.  complainant  lives  in  the  county  in 
63.  which    the   estate    lies,    it    cannot    be 

8.  Tewksbury  v.  O'Connell,  25  Cal.  signed  and  sworn  to  by  his  agent  or 
262;  Watson  V.  Whitney,  23  Cal.  376;  attorney  unless  it  also  shows  that  the 
Hart  V.  Moon,  6  Cal.  161.  complainant  is  out  of  the  state,  or  sick, 

9.  Jonsen  v.  Nabring,  50  Ala.  392;  or,  for  some  other  reasons,  unable  to 
Spear  r.  Lomax,  42  Ala.  576;  Doss  7'.  attend  personally  before  the  court. 
Craig,  I    Colo.  177;  Knowles   v.    Mur-  Treat   v.    Bent,    51    Me.  478. 

phy,  107  Cal.   107;  Rimmer  v.    Blasin-  12.  Patterson  t'.  Graham,  140  111.  531, 

game,  94  Cal.  139;  Cone  f.  Woodward,  affirming  ^o  111.  App.  399. 
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Verification  of  Amendment.  — Where  the  pleadings  are  required  to  be 
verified,  any  material  amendment  must  also  be  verified.* 

Before  Whom.  —  Complaint  may  be  sworn  to  before  any  one  who 
is  authorized  to  take  oaths.* 

10.  Original  Process  —  a.  How  Governed.  —  In  forcible  entry 
and  detainer  cases  the  issuance  and  service  of  process  are  usually 
left  to  be  governed  by  genera'  statutory  provisions  relating  to 
civil  causes,*  but  it  is  otherwise  in  some  instances.* 

b.  Amendments.  —  A  summons  may  be  amended  by  putting 
in  the  names  of  the  defendants  where  they  were  set  out  at  length 
in  the  declaration.* 

11.  Pleas  in  Defense  —  a.  In  Abatement.  —  Formal  defects  in 
the  procedure  may  be  taken  advantage  of  by  pleas  in  abatement, 
as  in  other  actions.  Being  dilatory  pleas  they  must  be  pleaded 
promptly,  otherwise  the  court  may  refuse  them.®  In  some  juris- 
dictions pleas  in  abatement  are  held  unsuitable  in  this  kind  of 
action.'' 

Hot  Available  under  General  Issue.  —  Matter  in  abatement  cannot  be 
taken  advantage  of  under  the  general  issue,  but  must  be  specially 
pleaded.** 

/^.  I N  Bar  —  ( I )  Generally  —  The  Plea  of  Not  Guilty  is  usually  a  good 
plea,  putting  in  issue  all  the  material  allegations  of  the  complaint.* 

Title  in  Plaintiff  or  Third  Person.  —  As  a  general  rule,  the  defendant 
cannot  plead  title  in  himself,  or  in  third  persons,  to  defeat  the 
right  to  recover  on  the  basis  of  prior  actual  possession,**  except 

1.  McGuire  v.  Cook,  13  Ark.  448.  6.  Beck  v.  Glenn,  69  Ala.  121;  Stiles 

2.  As  well  before  one  justice  of  the  v.  Homer,  21  Conn.  507;  Huftalin  v. 
peace  of  the  state  as  another.  Crow  Misner,  70  111.  205;  Alexander  z/.  Reed, 
V.  Morris,  15  Ga.  303.  3   T.    B.    Mon.    (Ky.)  246;  Sanchez  v. 

3.  Ward  v.  Lewis,  i  Stew,  (Ala.)  26;  Luna,  i  N.  Mex.  238. 

Hemstreet  v.  Wassum,  49  Cal.  273.  7.  Boucher   v.    Williamson,   i    Dana 

Direction    of  Summons.  —  In    Illinois,  (Ky.)  227;   Jones   v.  Overton,  4   Bibb 

where  the  case  is  brought  in  the  Cir-  (Ky.)  334. 

cuit  Court,  summons  can  be  directed  8.  Shepardson    v.    McDole,    49    111. 

to  the  sheriff  of  another  county  and  App.  350. 

there  served.      Billings  v.   Chapin,    2  9.  Henderson    v.    Allen,  23  Cal.  519; 

111.  App.  555.  Minturn  v.  Burr,  20  Cal.  49;  Sullivan 

Return  of  Service.  —  A  return  stating  v.  Cary,  17  Cal.  80;  McGuire  v.  Cook, 

that  the  original  notice  was  "  person-  13   Ark.   448;    Raymond    v.    Bell,    18 

ally  served  by  reading  in  the  hearing  "  Conn.    81;  McKinney   v.    Hartman,   4 

of  the  defendant  "  and   by  leaving  a  Iowa   154;    Galligher    v,    Connell,    23 

true  copy  with  him"  is  good,     Gros-  Neb.  391. 

venor  7'.  Henry,  27  Iowa  269.  "  Cases  for  the  recovery  of  the  pos- 

Personal  Service.  —  Service  of  warrant  session  of  real  estate  under  the  Forcible 

in    forcible    entry    and    detainer  cases  Entry  and  Detainer  Act  are  based,  not 

must  be  personal.     Lewis  v.  Outten,  2  upon  a  debt,  but  a  tort.     The  gist  of 

Dana  (Ky.)  92.  the  action  is  either  a  forcible  entry  or 

4.  In  California.  —  Before  the  amend-  wrongful  detention.  The  plea  is  not 
ments  to  the  Code  of  1874,  service  of  guilty."  Burns  z/.  Nash,  23  111.  App.  552. 
summons  in  forcible  entry  and  detainer  10.  Alabama. — Kellum  v.  Balkum,  93 
cases  was  made  within  a  time  ordered  Ala.  317;  Knowles  v.  Ogletree,  96  Ala. 
by  the  court.  Kent  v.  West,  50  Cal.  555;  Espalla  z/.  Gottschalk,  95  Ala.  254; 
185.  Turnley  v.  Hanna,  82  Ala.  139;   Hous- 

6.  Galbreath  v.  Mitchell,  32  Ark.  278.     ton  v.  Farris,  71  Ala.  570. 
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in  a  few  states,  where  provision  is  made  for  transferring  the  cause 
to  a  court  competent  to  try  title.*  Therefore,  actions  of  forcible 
entry  and  detainer  cannot  be  used  as  substitutes  for  actions  of 
ejectment.*  Where  title  deeds,  not  actual  possession,  are  neces- 
sary to  show  the  plaintiff's  right  to  recover,  it  is  a  good  defense 
to  plead  that  the  plaintiff's  grantor  was  of  unsound  mind  and 
incompetent,  and  hence  that  the  deed  is  not  his  deed.' 

Peaceable  Entry  —  Where,  however,  the  entry  was  peaceable  and 
by  one  entitled  to  the  possession,  a  plea  to  that  effect  is  good  in 
any  forcible  entry  and  detainer  action  where  force  is  a  necessary 
element.'* 

Possession  or  Eight  to  Possession.  —  That  the  defendant  is  entitled  to 
the  possession  cannot  be  pleaded  as  a  defense.*  Neither  can 
possession  in  the  defendant,  prior  in  point  of  time  to  the  posses- 
sion of  the  plaintiff;®  nor  that  complainant  obtained  his  posses- 
sion by  unlawfully  ejecting  the  defendant.''  But  actual  possession 
in  the  defendants  at  the  time  the  act  is  alleged  to  have  occurred 
is  a  good  defense.® 

Arkansas.  — James  v.  Miles,  54  Ark. 
460;  Logan  V.  Lee,  53  Ark.  94;  Miller 
V.  Turney,  13  Ark.  385. 

Ca  lifo  rnia  .  —  Yosemite  Valley 
Com'rs  V.  Barnard,  98  Cal.  199;  Gid- 
dings  V.  '76  Land,  etc.,  Co.,  83  Cal.  96; 
Felton  V.  Millard,  81  Cal.  540;  Voll  v. 
Hollis,  60  Cal.  569;  Mecham  v.  McKay, 
37  Cal.  154;  Mitchell  v.  Davis,  23  Cal. 
381. 

Colorado.  —  Kelley  v.  Andrew,  3 
Colo.  App.  122. 

Florida.  —  McLean  v.  Spratt,  20  Fla. 
515;  Walls  V.  Endel,  17  Fla.  478. 

Georgia.  —  Stuckey  v.  Carleton,  66 
Ga.  215. 

Illinois.  —  Slate  v.  Eisenmeyer,  94 
111.  96;  Kimmel  v.  Frazer,  49  111.  App. 
462;  Ragor  V.  McKay,  44  111.  App.  79; 
Webb  V.  Heyman,  40  111.  App.  335; 
Knight  V.  Knight,  3  111.  App.  206; 
Wheelan  v.  Fish,  2  111.  App.  447;  Fus- 
selman  v.  Worthington,  14  111.  135; 
Fortier  v.  Ballance,  10  111.  41,  8  111.  291. 

Iowa.  —  Stephens  v.  McCloy,  36 
Iowa  659. 

Kentucky.  —  Hunt  v.  Wilson,  14  B. 
Mon.  (Ky.)  36;  Kirk  v.  Taylor,  8  B. 
Mon.  (Ky.)  262;  Taylor  v.  White,  i  T. 
B.  Mon.  (Ky.)  38;  Hamel  v.  Lawrence, 
I  A.  K.  Marsh.  (Ky.)  330;  Beauchamp 
V.  Morris,  4  Bibb  (Ky.)  312;  Smith  v. 
Dedman,  4  Bibb  (Ky.)  192;  Brumfield 
V.  Reynolds,  4  Bibb  (Ky.)  388;  Car- 
penter V.  Shepherd,  4  Bibb   (Ky.)  501. 

Nebraska.  —  Brown  v.  Feagins,  37 
Neb.  256;  Lipp  v.  Hunt,  25  Neb.  91; 
Grohousky  v.  Long,  20  Neb.  362. 


Wyoming.  —  Jenkins  v.  Jefflfrey,  3 
Wyoming  669. 

By  Tenant  against  Landlord.  —  One 
who  becomes  a  tenant  by  virtue  of  a 
lease  entered  into  after  he  had  other- 
wise obtained  possession  of  the  prem- 
ises may  set  up  independent  title  in  an 
action  of  forcible  entry  and  detainer 
brought  against  him  by  such  lessor. 
Peralta  v.  Ginochio,  47  Cal.  460;  Gray 
V.  Gray,  3  Litt.  (Ky.)  465;  Nelson  v. 
Cox,  2  A.  K.  Marsh.  (Ky.)  151;  Helm 
V.  Slader,  r  A.  K.  Marsh.  (Ky.)  320. 

1.  In  Kansas  title  would  not  be  a  de- 
fense in  the  higher  court  to  which  the 
case  is  certified.  The  effect  of  such  an 
order  is  merely  to  change  the  forum. 
The  case  must  still  be  tried  as  one  of 
forcible  entry  and  detainer.  Mc- 
Namara  v.  Culver,  22  Kan.  661. 

2.  Owen  v.  Doty,  27  Cal.  502. 

3.  Douglas  V.  Hartzell,  15   111. 

251. 

4.  Murry   v.    Burris,  6   Dakota 
Conaway  v.  Gore,  27  Kan.  122. 

5.  Horsefield  v.  Adams,  10  Ala.  9; 
Warburton  v.  Doble,  38  Cal.  619;  Roflf 
V.  Duane,  27  Cal.  565. 

6.  Brown  v.  Perry,  39  Cal.  23;  Murry 
V.  Burris,  6  Dakota  170. 

7.  Sanchez  v.  Loureyro,  46  Cal.  641; 
Hunt  V.  Wilson,  14  B.  Mon.  (Ky.)  36. 

8.  Lee  w.  Stiles,  21  Conn.  501;  Doty 
V.  Burdick,  83  111.  473;  Blanchard  v. 
Pratt,  37  111.  243;  Alderman  v.  Boeken, 
25  Kan.  658;  Eckler  v.  Eckler,  3  B. 
Mon.  (Ky.)  387;  Kercheval  v.  Ambler, 
7   J.    J.    Marsh.  (Ky.)  626;    Haller    v. 


App. 
170; 
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Defenses  under  the  General  Issue.  — All  matters  of  excuse,  justification, 
or  avoidance  can  usually  be  introduced  under  the  general  issue.* 
In  some  states,  however,  such  matters  must  be  pleaded.* 

No  Counter-claim  or  Set-off  Can  be  Pleaded  in  an  action  of  forcible  entry 
and  detainer.'  The  action  cannot,  however,  be  maintained  against 
one  to  whom  the  law  allows  the  increased  value  of  the  estate  by 
reason  of  improvements  which  he  has  made,*  but  may  be  main- 
tained against  a  disseisor  who  has  not  been  long  enough  in  pos- 
session to  be  entitled  to  improvements.' 

A  Defense  Available  Only  in  Equity  cannot  be  pleaded  to  an  action  of 
forcible  entry  and  detainer.*  The  erection  of  valuable  improve- 
ments in  accordance  with  the  terms  of  a  lease  is  no  defense.'' 

Bankruptcy  is  no  defense  to  the  statutory  action  of  forcible  entry 
and  detainer,  the  action  being  ex  delicto  and  not  ex  contractu.^ 

Where  the  Action  is  a  Mixed  One  for  possession  and  damages  or  rent, 
it  is  no  defense  that  the  plaintiff  obtained  possession  of  the 
premises  pending  appeal.® 

Possession  under  a  Contract  to  Purchase. —  That  the  defendant  is  in  pos- 
session under  a  contract  to  purchase  is  generally  a  good  defense.*® 

(2)  hi  Landlord  atid  Tenant  Actions  —  Action  Brought  before  Termina- 
tion of  Lease.  —  That  the  action  is  brought  before  the  lease  is  termi- 
nated by  its  expiration,  or  by  the  legal  steps  necessary  in  the 


Blaco,  14  Neb.  195;  Streeter  v.  Rolph, 
13  Neb.  38S. 

1.  Henderson  v.  Allen,  23  Cal.  519; 
Watson  V.  Whitney,  23  Cal.  376;  Bell 
1/.  Raymond,  18  Conn.  91;  Shepardson 
v.  McDole.  49  111.  App.  350;  Oleson  v. 
Hendrickson,  12  Iowa  222. 

2.  Brockway  v.  Thomas,  36  Ark. 
518. 

3.  Abrams  v.  Watson,  59  Ala.  524; 
Collins  V.  Karatopsky,  36  Ark.  316; 
Kelly  V.  Teague,  63  Cal.  68;  Van 
Every  v.  Ogg,  59  Cal.  563;  Haynes  v. 
Union  Invest.  Co.,  35  Neb.  766. 

"  A  set-ofif  or  counter-claim  is  not  ad- 
missible in  actions  of  this  class,  and  it 
makes  no  difference  whether  it  be  a 
demand  for  money  or  a  previous  forci- 
ble entry  of  the  plaintiff."  Warburton 
V.  Doble,  38  Cal.  619. 

4.  Folsom  V.  Clark,  72  Me.  44. 
Contra.  —  In  Florida,  the  act  for  the 

relief  of  occupying  claimants,  giv- 
ing the  value  of  the  improvements  to 
those  making  them  in  the  belief  that 
they  owned  the  premises,  has  no  ap- 
plication to  proceedings  under  the 
act  relating  to  forcible  entry  and 
detainer.  Mountain  v.  Roche,  13  Fla. 
581.  See  also  Webster  v.  Stewart,  6 
Iowa  401. 
6.  Tohn    V.    Sabattis,    69    Me.    473; 


Baker  z/.  Cooper,  57  Me.  388;  Dyer  v. 
Chick,  52  Me.  350. 

6.  Jewett  V.  Mitchell,  72  Me.  28. 
Instances.  —  The  following  were  held 

to  be  invalid  defenses: 

That  the  defendant  entered  under  a 
verbal  lease  for  three  years  and  made 
improvements  in  pursuance  thereof,  of 
a  permanent  nature,  which  were  ac- 
cepted by  the  plaintiff.  Brockway  v. 
Thomas,  36  Ark.  518. 

That  a  trust  deed  was  executed  in 
violation  of  law,  and  therefore  was 
fraudulent  and  void.  Windett  v.  Hurl- 
but,  115  111.  403. 

That  a  bill  in  equity  to  decree  title 
and  specific  performance  was  pending. 
Shepardson  v.  McDole,  49  111.  App.  350. 

An  equitable  estoppel  cannot  be 
pleaded.  Illinois  Cent.  R.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  23  111.  App. 
531;  St.  Louis  Nat.  Stock  Yards  v. 
Wiggins  Ferry  Co.,  102  111.  514. 

7.  Douglass  V.  Anderson,  28  Kan. 
262. 

8.  Lomax  v.  Spear,  51  Ala.  532,  Saf- 
fold,  J.,  dissenting. 

9.  Beck  z*.  Glenn,  69  Ala.  121;  Lomax 
V.  Spear,  51  Ala.  532. 

10.  Hall  V.  Jackson,  77  Iowa  201; 
Oleson  V.  Hendrickson,  12  Iowa  222; 
Reeder  v.  Bell,  7  Bush  (Ky.)  255. 
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particular  case,  is  a  good  defense.* 

Defendant  Not  a  Tenant.  —  So  is  a  defense  that  the  relation  of  land- 
lord and  tenant  docs  not  exist,  *  or  has  ceased  to  exist  by  the 
voluntary  act  of  all  parties.' 

Tender  of  Rent  after  Forfeiture  for  Non-jtayment.  —  Where  the  lessor  has 
taken  the  steps  necessary  to  avail  himself  of  a  forfeiture  of  a  lease 
for  non-payment  of  rent,  a  subsequent  tender  of  the  rent,  with 
interest  and  costs,  is  no  defense  to  an  action  of  forcible  entry  and 
detainer."* 

Eviction  of  defendant.  —  It  is  a  gooo  plea  that  the  tenant  has  been 
evicted  by  the  holder  of  a  superior  title,  as  the  result  of  an  action 
in  which  the  landlord  has  had  opportunity  to  defend.* 

Premises  Rented  for  Immoral  Purpose.  —  That  the  premises  were  rented 
for  an  immoral  purpose  is  no  defense  to  an  action  of  forcible 
detainer  by  a  landlord  against  his  tenant.* 

12.  Amendments  —  in  General.  —  As  in  other  cases,  amendments 
are  usually  allowed  with  much  liberality.'^ 

To  Conform  to  Proof. — A  complaint  may  be  amended  to  conform  to 
the  evidence.** 

To  Remove  Jurisdictional  Objections.  —  It  may  be  amended  to  exclude 
matters  over  which  a  justice  of  the  peace  has  no  jurisdiction.* 


1.  Alabama.  —  Robinson  v.  Allison, 
97  Ala.  596. 

Arkansas.  —  King  v.  Duncan,  62 
Ark.   588.  _ 

California.  —  Cheney  v.  Newberry, 
67  Cal.  125;  Skaggs  v.  Emerson,  50 
Cal.  3;  McGlynn  v.  Moore,  25  Cal.  384. 

Illinois.  —  Patterson  v.  Graham,  40 
111.  App.  399;  Dockrill  v.  Schenk,  37 
111.  App.  44. 

Kansas.  —  Kellogg  v.  Lewis,  28  Kan, 

535. 

Kentucky.  —  Irvine  v.  Scott,  85  Ky. 
260;  Unger  z/.  Bamberger,  85  Ky.  11 ; 
Oneal  v.  Orr,  5  Bush  (Ky.)  649;  Jones 
V.  Overton,  4  Bibb  (Ky.)  334. 

Maine.  —  Sweetser  v.  McKenney,  65 
Me.  225. 

Nebraska.  —  Lloyd  v.  Reynolds,  26 
Neb.  63;  Stevenson  v.  Brodahl,  (Neb. 
1896)  68  N.  W.  Rep.  1024;  Ogg  v.  She- 
han,  17  Neb.  323. 

Tenant  with  Right  of  Renewal.  —  It  is 
a  good  defense  that  the  tenant  has  a 
right  to  a  renewal  of  the  term  and  is 
not  in  default  under  the  provisions  of 
his  lease.  Eichorn  v.  Peterson,  16  111. 
App.  601. 

2.  McLeod  v.  Sharp,  53  111.  App.  406; 
Burns  v.  Nash,  23  111.  App.  552. 

3.  Blumenberg  v.  Myres,  32  Cal.  93, 
91  Am.  Dec.  560;  Walls  v.  Preston,  28 
Cal.  225;  Pico  V.   Cuyas,  47   Cal.  180, 


where  the  lease  was  terminated  by  a 
copartnership  formed  between  lessor 
and  lessee;  Leary  v.  Pattison,  66  111. 
203. 

4.  Roussel  V.  Kelly,  41  Cal.  360; 
Silva  V.  Campbell,  84  Cal.  420. 

5.  Steinback  v.  Krone,  36  Cal.  303; 
Wheelock  v.  Warschauer,  34  Cal.  265; 
Wheelock  v.  Warschauer,  21   Cal.  309. 

6.  Toby  V.  Schultz,  51   111.  App.  487. 

7.  Sanchez  v.  Luna,  i  N.  Mex.  238. 
See  generally,  article  Amendments, 
vol.  I,  p.  516. 

"  It  is  hardly  ever  too  late  to  amend 
pleadings,  whether  before  or  after  ver- 
dict, on  such  terms  as  justice  may 
seem  to  demand."  Thompson  v.  Sorn- 
berger,  78  111.  353. 

8.  In  California.  —  Under  the  forcible 
entry  and  detainer  act,  "  if  the  plain- 
tiff sues  upon  one  [cause  of  action] 
only,  and  the  testimony  makes  another, 
or  if  he  sues  upon  two,  and  the  testi- 
mony makes  the  third,  it  is  the  duty  of 
the  court,  of  its  own  motion,  to  order 
the  complaint  to  be  amended  to  suit 
the  testimony."  Valencia  r.  Couch,  32 
Cal.  340;  Shelby  v.  Houston,  38  Cal. 
410.  See  generally,  article  Amend- 
ments, vol.  I,  p.  578,  et  st-q. 

9.  Howard  v.  Valentine,  20  Cal.  382. 
See  generally,  article  Amendme.nts,  vol. 
I.  p.  5". 
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To  Cure  Misjoinder.  —  A  complaint  should  not  be  dismissed  for  the 
improper  joinder  of  two  causes  of  action,  but  should  be  amended 
by  striking  out  one  or  the  other  of  them.* 

To  Core  Variance.  —  A  variance  between  the  description  given  in 
the  complaint  and  that  contained  in  the  judgment  is  fatal.*  So 
where  the  complaint  alleges  actual  possession  and  the  proof 
shows  a  possession  in  common.' 

Changing  to  Ejectment.  —  The  action  cannot  be  changed  into  one  of 
ejectment  during  its  course.'* 

Allowance  and  Terms  Discretionary.  —  The  allowance  of  amendments 
and  the  terms  upon  which  they  may  be  made  are  generally  dis- 
cretionary with  the  court.* 

Amendment  of  Notice  to  Quit.  —  A  notice  to  quit  for  non-payment  of 
rent  which  described  premises  impossible  of  restitution  cannot 
be  amended.® 

On  Trial  De  Novo.  —  The  complaint  may  be  amended,  or  a  new 
complaint  substituted,  regardless  of  the  defects  in  the  com- 
plaint below,''  even  though  it  does  not  appear  that  the  justice 
had  jurisdiction,  if  it  can  be  shown  by  amendment  that  he  had.* 
Where  the  complaint  below  was  for  forcible  entry  and  detainer, 
a  new  complaint  for  unlawful  detainer  on  the  trial  de  novo  is  not 
a  change  in  the  form,  or  the  substitution  or  introduction  of  an 
entirely  new  cause  of  action.*  Nor  does  an  amendment  giving 
a  sufficient  description  of  the  premises  change  the  cause  of 
action,*®  even  though  the  description  in  the  complaint  below  was 
too  indefinite  to  admit  of  restitution.**  Where  the  action  was  one 
not  involving  force,  and  requiring  a  notice  to  quit,  it  cannot  be 
changed  by  amendment  in  the  inferior  appellate  court  to  an 
action  for  a  forcible  injury.** 

13.  Abatement  of  the  Action  —  By  Death  of  Defendant.  —  Forcible 
entry  and  detainer  actions  being  actions  brought  to  recover  for 
a  tort,  it  is  true,  as  a  general  proposition,  that  they  are  abated 
by  the  death  of  the  defendant.  But  there  are  so  many  actions 
not  involving  force  which  now  fall  under  this  title,  that  the 

1.  Liddon  v.  Hodnett,  22  Fla.  271.  "  It  seems  to  us  quite  clear  that  it 

2.  Fanning  v.  Northwestern  Mut.  L,  was  not  the  intention  of  the  legislature 
Ins.  Co.,  6  111.  App.  536.  See  gener-  to  require  the  filing  of  a  new  ccm- 
ally,  article  Amendments,  vol.  1,  p.  plaint  on  appeal,  but  that  in  that  par- 
577.  ticular,  as   in    the   mode   of   trial,  the 

8.  House  V.  Wilder,  47  111.  510.  procedure  should  be  different  from  that 

4.  Necklace  v.  West,  33  Ark.  682.  laid  down  for  other  civil  actions." 
Contra,  under  an   early   statute.  Can-     McCue  v.  Lee,  16  Neb.  575. 

non  V.  Davies,  33  Ark.  56.  8.  Sanchez  v.  Candelaria,  5   N.  Mex. 

5.  Spurck   V.    Forsyth,    40   111.    438;     400. 

Jackson   v.    Warren,    32   111.  331 ;  Bal-        9.  Littleton  v.  Clayton,  77  Ala.  571. 
lance  v.  Curtenius,  8  111.  449.  10.  Moore  v.  Read,  i    Blackf.   (Ind.) 

6.  Gerlach  v.  Walsh,  41  111.  App.  83.  177;  Kuhn  v.  Kuhn,  70  Iowa  682. 

7.  Littleton  v.  Clayton,  77  Ala.  571.  11.  Sanchez  v.  Luna,  i  N.  Mex. 
See    generally,    article    Amendments,  238. 

vol.  I,  p.  611.  12.  Dicks  V.  Hatch,  10  Iowa  380. 
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statutes  commonly  extend  the  law  of  revivor  to  forcible  entry 
and  detainer  causes.* 

By  Pendency  of  Another  Action.  —  An  action  of  forcible  entry  and 
detainer  will  not  be  abated  by  a  pending  action  between  the 
same  parties,  and  for  the  recovery  of  the  same  premises,  unless 
it  states  the  same  cause  of  action  in  every  material  respect.** 
A  pending  action  of  unlawful  detainer  will  not  abate  an  action  of 
ejectment  between  the  same  parties  and  for  the  same  premises.' 

14.  The  Trial  —  a.  JURORS.  —  The  qualifications  of  jurors  in 
forcible  entry  and  detainer  cases,  and  the  modes  of  selecting  them, 
are  various.*  Special  provision  is  sometimes  made  for  drawing 
jurors  in  such  cases.*  But  the  right  to  challenge  jurors  is  usually 
the  same  as  in  other  civil  cases.* 

b.  Witnesses.  —  All  persons  having  a  direct  interest  in  the 
result  of  a  forcible  entry  and  detainer  action  are  incompetent  to 
testify  where  such  disability  has  not  been  removed  by  statute.'' 

c.  Functions  of  Court  and  Jury.  —  In  Nebraska,  a  justice 
of  the  peace  has  no  authority  to  charge  a  jury  upon  the  law  of  a 
case.®  Other  matters  in  this  connection  are  to  be  found  discussed 
in  the  notes.* 


1.  Espallaz/.  Gottschalk,  95  Ala.  254; 
Ridge  way  v.  Waugh,  51  Ala.  423. 

In  California,  the  action  under  section 
1661  of  the  code,  where  treble  damages 
are  asked,  cannot  be  brought  against 
the  legal  representative  of  the  deceased 
lessee,  although  he  has  succeeded  to 
the  possession  of  the  leased  premises. 
Martel  v.  Meehan,  63  Cal.  47. 

2.  O'Malia  v.  Glynn,  42  111.  App.  51. 
See  Boucher  v.  Williamson,  i  Dana 
(Ky.)  227,  and  generally,  article  An- 
other Suit  Pending,  vol.  i,  p.  761. 

An  action  of  forcible  detainer,  when 
the  complaint  shows  a  notice  to  termi- 
nate the  lease  for  non-paynaent  of  rent 
when  due,  and  a  subsequent  action 
brought  after  the  lease  has  expired,  for 
a  holding  over,  are  not  the  same,  and 
the  pendency  of  the  first  will  not  oper- 
ate to  abate  the  latter.  Steele  v  Grand 
Trunk  Junction  R,  Co.,  125  111.  385. 

Former  Action  Defective.  —  An  action 
defeated  because  of  a  defect  in  the  war- 
rant is  no  bar.  Hamel  v.  Lawrence,  i 
A.  K.  Marsh.  (Ky.)  330.  See  also  article 
Another  Suit  Pending,  vol.  i ,  p.  766. 

8.  Buettingerf.  Hurley,  34  Kan.  585. 

A  Motion  for  Be-restitntion,  made  in  a 
case  by  one  who  has  been  wrongfully 
ousted  by  a  writ  of  restitution  issued 
therein,  is  abated  by  an  action  of  forci- 
ble entry  and  detainer  commenced  for 
the  possession.  Stephens  v.  Chiles,  i 
A.  K.  Marsh.  (Ky.)  334- 


4.  In  Connecticnt.  —  The  jury,  under 
the  statute  previous  to  the  revision  of 
1821,  was  to  consist  of  indifferent  free- 
holders "dwelling  near  unto  the  lands 
entered  upon."  This  did  not  neces- 
sarily mean  that  they  should  reside 
in  the  town  in  which  the  land  lay. 
Dutton  V.  Tracy,  4  Conn.  79. 

In  Florida,  a  jury  in  the  county 
court  is  composed  of  six  legal  jurors 
who  shall  be  freeholders.  State  v. 
County  Judge,  22  Fla.  14. 

In  Georgia,  where  no  jury  is  provided 
in  justice  courts  for  forcible  entry  and 
detainer  cases,  one  may  be  selected  by 
the  justice  in  thejmanner  provided  by 
the  code  for  higher  courts.  Hamrick 
V.  Darnell,  43  Ga.  433. 

5.  In  Connecticnt,  it  appears  by  Quine- 
baug  Bank  v.  Tarbox,  20  Conn.  510, 
that  jurors  are  selected  by  the  officer, 
as  in  England,  and  are  not  drawn  from 
the  jury  box  in  the  mode  prescribed 
for  designating  jurors  for  the  superior 
and  county  courts. 

6.  Johnson  v.  Christian,  2  Port.  (Ala.) 
201;  Quinebaug  Bank  v.  Tarbox,  20 
Conn.  510. 

7.  Carter  v.  Mundy,  12  Ala.  132; 
Stinson  v.  Gosset,  4  Ala.  170;  Best  v. 
Davis,  44  111.  App.  624;  Wall  v.  Nel- 
son, 3  Litt.  (Ky.)  395;  Jack  v.  Carneal, 
2  A.  K.  Marsh.  (Ky.)  518. 

8.  Wilson  V.  Young,  15  Neb.  627. 

9.  In  ArkanMW,  in  mixed  actions  for 
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-  d.  Verdict  —  a  General  Verdict,  in  effect,  finds  every  essential 
fact  necessary  to  authorize  it.* 

Guilty  as  to  Part,  Not  Guilty  as  to  Eesidue.  —  A  verdict  which  finds  the 
defendant  guilty  as  to  a  part,  and  not  guilty  of  the  balance  of 
the  charge  laid,  is  good.* 

Miscellaneous.  —  So  a  verdict  of  forcible  entry  and  detainer  where 
the  charge  is  a  forcible  entry,  a  forcible  detainer,  or  forcible 
entry  or  detainer,  is  sufficient.'  Likewise  a  verdict  of  either  a 
forcible  entry  or  a  forcible  detainer  where  the  charge  is  forcible 
entry  and  detainer.*  But  where  the  warrant  charges  one  cause 
of  action  only,  a  verdict  for  another  is  void.*  A  verdict  which 
finds  the  defendant  guilty  only  as  to  other  premises  than  those 
laid  in  the  complaint  will  not  support  a  judgment  for  restitution 
and  costs.* 

Signature  of  Verdict The  verdict  must  be  properly  signed.'' 

e.  Motion  to  Quash  ;  New  Trial  —  Motion  to  Quash.  — A  motion 
to  quash  is  a  proper  method  of  attacking  a  complaint  which  is 
substantially  defective,® 

A  New  Trial  can  be  granted  in  a  forcible  entry  and  detainer  case 
the  same  as  in  other  actions.® 


restitution  and  damages,  the  damages 
must  be  assessed  by  the  jury  and  not 
by  the  court.  Cannon  v.  Davies,  33 
Ark.  56.  But  where  the  plaintiff  takes 
a  nonsuit  no  jury  can  then  be  called  to 
assess  defendant's  damage.  His  rem- 
edy is  at  law  on  the  plaintiff's  bond. 
Strong  V.  Whatley,  23  Ark.  76. 

1.  Belcher  v.  Barrett,  4  Mete.  (Ky.) 
308. 

Special  Finding,  —  A  verdict  of  guilty 
is  good.  No  special  finding  is  needed. 
Raymond  v.  Bell,  18  Conn.  81.  Com- 
pare Bull  V.  Olcott,  2  Root  (Conn.) 
472,  where  the  court  said:  "  It  is  the 
force  that  accompanies  an  entering  or 
detaining  which  by  the  statute  will 
warrant  this  kind  of  prosecution;  and 
it  must  be  expressly  found  in  order  to 
justify  a  restitution  of  possession." 

Verdict  Finding  Force.  —  In  forcible 
detainer,  the  verdict  must  state  that  the 
detainer  was  by  force  or  it  is  void. 
Boxley  v.  Collins,  4  Blackf.  (Ind.)  320. 

2.  Miller  v.  Turney,  13  Ark.  385. 

8.  Breckinridge  v.  Quertemus,  4 
Dana  (Ky.)  494. 

A  verdict  of  guilty  of  forcible  entry 
or  detainer  is  good  where  the  com- 
plaint charges  both  offenses.  It  is  tan- 
tamount to  finding  defendants  guilty 
of  both  offenses.  Case  v.  Roberts,  4 
Dana  (Ky.)  596. 

"As  the  charge  in  this  case  is  in  the 
alternative,  it  necessarily  imports  either 


a  forcible  entry  or  detainer,  but  not 
both;  and,  therefore,  as  the  inquisition 
convicted  the  appellants  of  both,  it  is 
more  comprehensive,  in  terms,  than  the 
warrant.  But  it  has  not  convicted  them 
of  that  which  they  were  not  charged, 
but  only  of  more  than  was  imputed  to 
them.  *  *  *  Although  the  inquisi- 
tion is  for  a  forcible  detainer  as  well  as 
entry,  the  judgment  would  be  precisely 
the  same  as  if  a  forcible  entry  only 
had  been  found."  McBrayer  v.  Wash, 
6  J.  J.  Marsh.  (Ky.)  464. 

4.  Swartzwelder  v.  U.  S.  Bank,  i  J. 
J.  Marsh.  (Ky.)  38;  Cammack  v.  Macy, 
3  A.  K.  Marsh.  (Ky.)  296. 

5.  Gayle  v.  Overton,  i  J.  J.  Marsh. 
(Ky.)  549. 

6.  Chapman  v.  Knowles,  34  111.  App. 
558. 

In  California,  a  verdict  of  guilty  of  an 
"unlawful  entry  and  a  forcible  de- 
tainer" is  proper  in  form  under  the 
second  section  of  the  forcible  entry  and 
detainer  act  of  April  2,  1866.  Conroy 
V.  Duane,  45  Cal.  597. 

7.  It  must  be  signed  by  all  the  ju- 
rors. Ward  V.  Crane,  3  Blackf.  (Ind.) 
393;  Test  V.  Devers,  2  Blackf.  (Ind.)  81. 

8.  Prickett  v.  Ritter,  16  111.  96. 

9.  Wright  V.  Lyle,  4  Ala.  112. 

Alabama.  —  Queer e,  whether,  since  cer- 
tiorari is  the  only  means  of  review,  and 
that  only  for  the  purpose  of  correcting 
error  apparent  from  the  record,  justices 
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15.  Judgment  —  a.  What  J  udgment  may  be  Rendered  —  in 
General. —  In  most  states  the  only  question  at  issue  is  the  present 
right  to  possession  of  the  premises,  and  the  only  judgment  which 
can  be  rendered  is  for  or  against  restitution  and  costs.*  In 
others,  judgment  may  be  asked  and  given  for  damages,  or  for 
both  damages  and  restitution  of  possession.* 

On  Trial  De  Novo,  where  appellant  is  unsuccessful,  judgment  may 
be  rendered  against  both  him  and  his  sureties.'  But  it  cannot 
be  rendered  on  any  bond  for  an  amount  greater  than  its  penalty."* 

By  Justices  of  the  Peace  —  Constitutional  Limitations.  —  But  the  judgment 
for  damages  or  rent  which  may  be  given  by  a  justice  of  the  peace, 
or  on  a  trial  de  novo  on  appeal  therefrom,  must  be  limited  to  the 


of  the  peace  are  not  empowered  to 
grant  a  new  trial  in  a  proper  case. 
Barr  v.  White,  2  Port.  (Ala.)  342;  Le- 
catt  V.  Stewart,  2  Stew.  (Ala.)  474. 
Later  cases  held  that  they  could  grant  a 
new  trial.  Hilliard  v.  Carr,  6  Ala.  557; 
Wright  V.  Lyle,  4  Ala.  112. 

1.  Shunick  v.  Thompson,  25  111.  App. 
619;  Brush  V.  Fowler,  36  111.  53;  Gould 
V.  Hendrickson,  9  111.  App.  171;  Rob- 
inson V.  Crummer,  10  111.  219. 

The  only  finding  of  fact  that  can  law- 
fully be  made  is  guilty  or  not  guilty; 
and  the  only  judgment,  that  the  plain- 
tiff have  restitution  of  the  premises 
sued  for,  or  that  the  plaintiff's  action 
be  dismissed  and  the  defendant  go 
hence  without  day.  Stover  v.  Hazel- 
baker,  42  Neb.  393. 

Becord,  Costs,  and  Execution.  —  On 
judgment  for  the  plaintiff  the  court 
must  record  the  decision,  render  judg- 
ment for  costs,  and  issue  execution 
commanding  the  sheriff  to  sell  enough 
of  defendant's  property  to  satisfy  costs. 
Ware  v.  Warwick,  48  Ala.  295. 

Sarplnsage.  —  Where  a  judgment  of 
forcible  and  unlawful  detainer  was 
rendered  upon  a  verdict  of  guilty  of 
unlawful  detainer,  the  judgment  was 
held  good,  the  word  "  forcible  "  being 
surplusage.  Payne  v.  Martin,  i  Stew. 
(Ala.)  407. 

A  Docket  Entry  as  follows,  "  Ver- 
dict for  plaintiff;  let  writ  issue,"  is 
not  an  entry  of  judgment,  and  any  pro- 
ceedings taken  thereunder  are  void. 
Stark  V.  Billings,  15  Fla.  318. 

Double  or  Treble  Damages.  —  Double 
the  amount  of  the  annual  rent  agreed 
to  be  paid  is  recoverable  in  unlawful 
detainer,  and  not  double  the  amount  of 
rent  for  the  time  plaintiff  is  kept  out  of 
possession;  regardless  of  the  length 
of  the  detention.    Ullman  v.  Herzberg, 


91  Ala.  458;  Lykes  v.  Schwarz,  91  Ala. 
461. 

A  judgment  for  possession  of  the 
premises  against  sub-tenants  who  are 
the  only  occupants  terminates  a  suit 
for  unlawful  detainer.  The  case  can- 
not be  held  open  and  treble  damages 
afterwards  assessed  against  the  origi- 
nal lessor.     Iburg  v.  Fitch,  57  Cal.  189. 

2.  Warburton  v.  Doble,  38  Cal.  619; 
Roff  V.  Duane,  27  Cal.  565. 

"  The  recovery  of  rents  and  damages 
is  incidental  to  the  recovery  of  posses- 
sion, and  the  former  cannot  be  had 
without  the  latter."  Caulfield  v.  Stev- 
ens, 28  Cal.  118. 

"  Instead  of  a  verdict  of  '  guilty  '  or 
'  not  guilty  '  *  *  *  our  statute  pro- 
vides for  a  finding  of  the  court  and 
general  verdict  of  the  jury  and  judg- 
ment as  in  other  cases,  and  also  for 
'  rents  and  profits  or  damages  when 
demanded  in  the  complaint.'  "  Murry 
V.  Burris,  6  Dakota  170. 

Beasonableness  of  Damages.  —  A  judg- 
ment for  $50  for  fifty  days'  detention  is 
not  excessive  where  the  value  of  the 
rents  and  profits  is  $30  per  month. 
Taylor  v.  Terry,  71  Cal.  46. 

3.  Lomax  v.  Spear,  51  Ala.  532. 
Parol   evidence  of  the  value  of  the 

rent  may  be  introduced.  It  must  be 
passed  upon  by  the  jury,  not  by  the 
judge,  and,  if  found  by  them,  on  motion 
judgment  for  it  should  be  rendered 
against  the  defendant  and  his  sureties. 
Spear  v.  Lomax,  42  Ala.  576. 

Objection  by  Stireties.  —  That  judg- 
ment has  been  rendered  on  appeal  or 
supersedeas  undertakings  for  damages 
not  covered  by  them,  can  be  raised  by 
the  sureties  only,  and  not  by  the  princi- 
pal.    Powell    V.    Sturdevant,    85    Ala. 

243- 

4.  Waite  v.  Ward,  93  Ala.  271. 
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constitutional  amount  over  which  the  justice  has  jurisdiction. 
Otherwise  it  will  be  invalid  unless  the  excess  is  remitted.*  Where 
there  is  no  limitation  in  the  constitution,  and  the  statute  permits 
damages  to  be  recovered,  the  amount  is  unlimited.* 

Damages  for  Actual  Detention  Only.  —  Judgment  for  damages  must  be 
confined  to  damages  for  the  actual  detention  shown.^ 

In  Action  between  Co-tenants.  —  In  an  action  by  one  co-tenant  against 
another,  a  judgment  for  the  plaintiff  should  be  for  possession  in 
common  with  his  co-tenant,  and  not  for  the  entire  possession.* 

Restitution  on  Defective  Complaint.  —  A  judgment  for  restitution  of 
the  premises  cannot  be  rendered  where  the  description  in  the 
complaint  is  an  impossible  one.* 

By  Confession. —  In  forcible  entry  and  detainer  actions,  judgment 
cannot  be  entered  by  confession,  upon  a  warrant  of  attorney,  the 
action  being  based  upon  a  tort.* 

Upon  a  Plea  in  Abatement  being  found  for  the  plaintiff,  judgment  can- 
not be  entered  for  him  on  the  merits  without  proof  of  his  right 
to  recover. 

Default  Judgment.  —  Nor  can  judgment  be  entered  without  such 
proof  where  the  defendant  is  in  default.'' 

b.  Form  of  Judgment.  —  a  General  verdict  and  Judgment  are  good 
if  the  description  of  the  premises  in  the  complaint  is  sufficiently 
definite  and  certain  to  allow  restitution  to  be  made.® 

Description  of  Premises. —  As  a  rule,  the  judgment  itself  should  con- 
tain a  description  of  the  premises.*  But  a  defective  description 
may  be  aided  by  reference  to  a  good  description  contained  in 
the  complaint.*® 

c.  Satisfaction. — A  reletting  of  the  premises  to  a  tenant 
after  recovering  a  judgment  for  possession  against  him  is  a  satis- 
faction thereof.** 

d.  Effect  and  Conclusiveness.  —  A  judgment  in  forcible 
entry  and  detainer  actions  is  res  adjudicata  only  as  to  such 
matters  as  prior  actual  possession  when  necessary  to  maintain 
the  action ;  **  when  between  landlord  and  tenant,  that  such  rela- 

1.  Giddens  v.  Boiling,  92  Ala.  586;  7.  Steele  v.  Grand  Trunk  Junction 
UUman  v.  Herzberg,  91  Ala.  458;  R.  Co.,  125  111.  385,  reversing  20  111. 
Lykes   v.    Schwarz.   91   Ala.   461;  Mc-     App.  366. 

Keen  v.  Nelms,  9  Ala.  507.  8.   Powers  v.  David,  6  Ala.  9. 

2.  Sturgeon  v.  Hitchens,  22  Ind.  9.  Norris  v.  Pierce,  47  III.  App,  463, 
107,                                                                         10.  House    V.    Camp,    32    Ala.    541; 

8  Thompson  v.  Smith,  28  Cal.  528.  Henry  v.  Clark,  4  Bibb  (Ky.)  426. 

4.  Robertson  v.  Robertson,  2  B.  Mon.  11.  Barney  v.  Cain,  37  Ark.  127. 
(Ky.)235;  Eads  v.  Rucker,  2  Dana  (Ky.)  12.  Brady   v.  Huff,  75  Ala.  80;  Rob- 
in, inson  v.  Allison,  97  Ala.  596;  Bishop  v. 

6.  Gerlach  v.  Walsh,  41  III.  App.  83.  Truett,  85  Ala.  376;  Fremont  v.  Crip- 

6.  French  v.  Wilier,    126  111.  611,  39  pen,  10  Cal.  212;  Bell  v.  Raymond,  18 

Alb.  L.  J.  47,   three  judges  dissenting  Conn.  91. 

on  the  ground  that  the  actions  are  mere  Between    Landlord    and     Tenant.  —  A 

civil  proceedings.     Affirming  Wilier  v.  judgment   of    forcible    detainer   in  an 

French,  27  111.  App.  76;  Burns  ».  Nash,  action   of    landlord   against   tenant   is 

23  111.  App.  552.  conclusive  that   the  tenant  was  treated 
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tion  existed  and  that  the  tenant  unlawfully  holds  over.*  It  can- 
not, as  a  general  rule,  be  pleaded  in  bar  to  any  other  action.* 
It  may,  however,  be  so  pleaded  in  another  action  of  forcible 
entry  and  detainer,'  but  it  must  have  been  for  identically  the 
same  cause  of  action,"*  and  there  must  have  been  an  adjudica- 
tion on  the  merits.*  It  may  be  so  pleaded,  in  some  states,  to  an 
action  in  damages  for  the  entry  and  detainer,  but  only  when 
damages  could  be,  and  actually  were,  recovered  in  the  forcible 
entry  and  detainer  suit.* 

16.  Enforcement  of  the  Judgment  —  a.  EXECUTION.  —  An  execu- 
tion in  a  forcible  entry  and  detainer  case,  though  prematurely 
issued,  cannot  be  collaterally  attacked.''  An  express  award  of 
execution  in  the  judgment  is  not  usually  necessary.* 

b.  Restitution  of  the  Premises  —  Against  whom  GeneraUy. — 
Restitution  will  generally  be  given,  not  only  against  the  defend- 
ant, but  against  any  who  have  entered  under  him  since  the  action 
was  brought.*     But  restitution  on  a  judgment  against  the  lessee 


as  a  trespasser  by  his  landlord.     Lam- 
bert V.  Borden,  i6  111.  App.  431. 

1.  Norwood  V.  Kirby,  70  Ala.  397; 
Keating  v.  Springer,  146  111.  481. 

2.  Alabama.  —  Robinson  v.  Allison, 
97  Ala.  596. 

Arkansas.  —  Necklace  v.  West,  33 
Ark.  682. 

California.  —  Millett  v.  Lagomarsino, 
(Cal.  1894)38  Pac.  Rep.  308;  Fish  v. 
Benson,  71  Cal.  428;  Davis  v.  Perley, 
30  Cal.  630;  Roberts  v.  Unger,  30  Cal. 
676;  Mitchell  V.  Hagood,  6  Cal.  148. 

Florida.  —  Walls  v.  Endel,  20  Fla.  86. 

Illinois.  —  Riverside  Co.  v.  Town- 
shend,  120  111.  15;  Equitable  Trust  Co. 
V.  Fisher,  106  111.  189;  Shunick  v, 
Thompson,  25  111.  App.  619. 

Iowa. —  M'Donald  v.  Lightfoot,  Morr. 
(Iowa)  451. 

Kansas.  —  Redden  v.  Tefft,  48  Kan. 
302;  Deisher  v.  Gehre,  45  Kan.  583; 
Waite  V.  Teeters,  36  Kan.  604, 

Kentucky.  —  Mattox  v.  Helm,  5  Litt. 
(Ky.)  186;  M'Clelland  v.  Sprigg,  3 
Bibb  (Ky.)  266. 

In  Alabama,  under  an  early  statute, 
the  judgment  was  a  bar  to  "  an  action 
of  trespass  or  other  action  against  the 
aggressor  or  party  offending."  Hamil- 
ton V.  Adams,  15  Ala.  596. 

In  Action  by  Forchaser  at  Foreclosure 
Sale.  —  A  judgment  against  the  pur- 
chaser at  a  foreclosure  sale  in  an  action 
of  forcible  detainer  brought  by  him  to 
recover  lands,  on  the  ground  that  it 
was  brought  before  the  right  to  posses- 
sion accrued,  is  no  bar  to  the  issuance 
of  a  writ  putting  him  in  possession  un- 


der his  purchase.     Cochran  v.  Fogler, 
116  111.  194. 

A  Judgment  of  Forcible  Detainer  against 
a  Tenant  does  not  determine  the  ten- 
ant's right  to  the  rent  under  a  para- 
mount title  acquired  during  the  ten- 
ancy. Carson  v.  Crigler,  9  III.  App.  83. 

3.  Mitchell  v.  Davis,  23  Cal.  381; 
Dale  V.  Doddridge,  9  Neb.  138. 

4.  Merrin  v.  Lewis,  90  111.  505 ;  Shep- 
herd V.  Thompson,  2  Bush  (Ky.)  176. 

6.  Pence  v.  Uhl,  11  Neb.  320. 

6.  Belshaw  v.  Moses,  49  Ala.  283; 
Hicks  V.  Herring,  17  Cal.  566. 

7.  Olmstead  v.  Brewer,  91  Ala.  124; 
Olmstead  v.  Thompson,  91  Ala.  127. 

8.  "There  was  no  necessity  for  an 
express  award  of  execution  for  the  costs 
or  to  restore  the  possession.  These 
were  but  consequences  of  the  judg- 
ment, as  provided  by  the  statute." 
Huffaker  v.  Boring,  8  Ala.  87. 

9.  Miller  v.  White,  80  111.  580;  Dan- 
forth  V.  Stratton,  77  Me.  200. 

"  The  object  of  the  statute  concern- 
ing forcible  entries  is  to  afford  parties 
whose  possession  is  disturbed  by  force 
and  violence  a  summary  remedy. 
This  object  would  be  entirely  defeated 
if  a  defendant,  after  judgment,  could, 
by  transferring  the  possession  to  a 
stranger,  prevent  the  execution  of  the 
writ.  '  If  it  were  once  permitted  for  a 
defendant  against  whom  there  was  a 
judgment  on  a  forcible  entry  and  de- 
tainer to  put  in  a  third  person,  or  for  a 
third  person  to  enter  afterwards,  with 
a  view  of  again  putting  a  plaintiff's 
title   to  the   rack,    such   third    person 


78 


Volume  IX. 


United  States. 


FORCIBLE  ENTRY 


Appellate  Procedxire. 


only  cannot  be  had  against  sub-tenants  who  entered  before  the 
suit  was  commenced.* 

Ex  Debito  Jostitise.  —  Restitution  upon  final  judgment  of  convic- 
tion is  a  matter  of  right.* 

Executed  against  Wife. — -A  writ  of  restitution  on  a  judgment  against 
a  married  man  can  be  executed  against  his  wife  also.* 

Against  stranger  to  Suit.  —  A  successful  defendant  will  not  be  given 
restitution  against  persons  not  parties  to  the  suit  who  have 
entered  upon  his  possession  during  the  course  of  the  action."* 

Alias  Writ  of  Eestitution.  —  Where  a  writ  of  restitution,  issued  within 
the  statutory'  time  after  the  rendition  of  the  judgment,  has  been 
quashed,  another  may  issue  though  such  period  has  expired.* 

c.  Re-RESTITUTION.  —  As  under  the  English  law,  re-restitu- 
tion will  be  made  when  the  party  who  finally  succeeds  has  been 
ousted  during  the  course  of  the  proceedings.®  The  circuit  court, 
on  dismissing  an  appeal,  can  order  a  writ  of  restitution  where  one 
is  proper,  or  award  a  procedendo  to  the  justice.''' 

17.  Appellate  Procedure  —  a.  Appeals  and  Reviews  —  (i)  How 
Effected — By  Certiorari  or  Eecordari. —  In  some  states  the  review  may 
be  effected  by  means  of  the  writ  of  certiorari  or  recordari.^  Cer- 
tiorari may  be  awarded  either  in  term  time  or  in  vacation.®     On 


might  again,  in  his  turn,  after  judg- 
ment against  him,  put  another  in  pos- 
session or  permit  him  to  enter;  so  that 
there  might  be  prosecutions  without 
end,  and  the  object  of  regaining  pos- 
session by  the  plaintiff  would  be  as  far 
ofif  as  at  the  commencement  of  his  first 
remedy  to  regain  his  possession,  to  the 
utter  subversion  of  all  justice.'  "  Fre- 
mont V.  Crippen,  lo  Cal.  212. 

1.  Leindecker  z'.  Waldron,  52  111.  283. 
Contra,  Moses  v.  Loomis,  55  111.  App. 
342. 

2.  Rochester  v.  Crawford,  4  Bibb 
(Ky.)  203.  Compare  McLaughlin  v. 
First  Nat.  Bank,  23  Iowa  602. 

3.  Ennis  v.  Lamb,  10  111.  App. 
447- 

4.  Bowers  v.  Cherokee  Bob,  46  Cal. 
280. 

6.  Reed  v.  Williams,  3  A.  K.  Marsh. 
(Ky.)  521.  See  generally,  article  Exe- 
cutions AGAINST  Property,  vol.  8,  p. 
352. 

6.  Wright  V.  Hurt,  92  Ala.  591; 
H igh tower  z/.  Fitzpatrick,  42  Ala.  597; 
Hamilton  v.  Adams.  15  Ala.  596;  Ken- 
nedy %i.  Hamer,  19  Cal.  374.  Contra, 
Bull  V.  Olcott,  2  Root  (Conn.)  472; 
Bird  V.  Bird,  2  Root  (Conn.)  411. 

"  It  is  right  that  the  appellant  be 
placed  as  nearly  as  may  be,  without 
interfering  with  the  acquired  rights  of 


third  parties,  in  the  same  position 
which  he  occupied  when  the  erroneous 
judgment  was  rendered."  Polack  v. 
Shafer,  46  Cal.  270. 

Premises  in  Possession  of  Tenant.  —  In 
Pico  V.  Cuyas,  48  Cal.  639,  it  was  held 
that  the  fact  that  the  premises  were  in 
the  possession  of  a  tenant  of  the  un- 
successful party  did  not  prevent  im- 
mediate restitution. 

Where  No  Supersedeas  Bond  was  Filed, 
restitution  will  only  extend  to  that  part 
of  the  premises  the  possession  of 
which  remains  in  the  defeated  party. 
Lipp  V.  Hunt,  29  Neb.  256. 

Pending  Certiorari  Proceedings. — Where 
restitution  is  had  before  certiorari,  pos- 
session will  not  be  restored  pending  the 
review  proceedings.  Taylor  v.  Gay, 
20  Ga.  77. 

7.  Harlan  v.  Scott,  3  111.  65. 

8.  Tavlor  v.  Gay,  20  Ga.  77. 

In  Alabama  and  Arkansas,  under  early 
statutes,  it  was  not  uncommon  for  cer- 
tiorari after  judgment  to  be  the  only 
means  of  review.  Bell  v.  Killcrease, 
II  Ala.  685;  Barr  v.  White,  2  Port. 
(Ala.)  342;  Lecatt  v.  Stewart,  2  Stew. 
(Ala.)  474;  Childress  v.  McGehee, 
Minor  (Ala,.)  131;  Thorn  v.  Reed,  I 
Ark.  480. 

9.  Childress  v.  McGehee,  Minor 
(Ala.)  131. 
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certiorari  to  a  justice,  the  original  papers  with  a  transcript  of  the 
proceedings  duly  certified  are  a  sufficient  return  to  the  writ.* 

By  Appeal  or  Review. —  In  other  jurisdictions,  either  the  appeal  or 
review  may  be  taken.* 

Proceedings  on  Review.  —  In  review  by  certiorari  after  judgment, 
writ  of  error,  and  the  like,  the  case  is  tried  upon  the  record  of  the 
proceedings  below.*  In  some  jurisdictions,  upon  reversal  the 
inferior  appellate  court  retains  it  for  a  trial  de  novo.  In  others 
the  case  is  remanded  to  the  court  below,  and  a  new  trial  or  other 
proper  proceeding  ordered.*  In  still  others  the  inferior  appellate 
court  renders  an  independent  judgment  upon  the  record.* 

(2)  The  Record — Contents  in  General. —  The  record  of  the  court 
below  must  contain  all  the  matter  on  which  error  is  predicated.* 

Amendment.  —  It  cannot  be  amended  in  the  appellate  court,  but 
only  in  the  court  from  whence  it  comes.''  And  mandamus  will 
lie  against  a  justice  to  compel  him  to  amend  his  record.® 

Necessary  Implications.  —  That  which  is  apparent  to  the  court  and 
appears  from  a  necessary  implication  out  of  the  record  is  the 
same  as  if  it  were  expressly  averred.® 


1.  Bell  V.  Killcrease,  11  Ala.  685. 
Unless   the    transcript  is  certified  lo 

and  returned  with  the  writ,  it  will  not 
be  considered.  Ferryman  v.  Burgster, 
6  Port.  (Ala.)  99. 

In  Illinois,  on  appeal  from  a  justice 
of  the  peace  to  the  circuit  court,  the 
original  papers  do  not  go  up.  Abbott 
V.  Kruse,  37  111.  App.  549. 

In  Kentucky,  upon  a  traverse,  a  jus- 
tice of  the  peace  may  return  either  the 
warrant  or  a  copy,  A  lost  warrant 
may  be  supplied  by  a  copy  from  the 
statute  books.  Logan  v.  Smith,  2  A. 
K.  Marsh.  (Ky.)  53. 

2.  When  a  writ  of  certiorari  is  once 
granted,  it  will  not  be  dismissed  on  ac- 
count of  defects  in  the  petition,  even 
though  the  petition  does  not  show  a 
good  reason  for  the  failure  to  appeal. 
Wright  z/.  Hurt,  92  Ala.  591.  Nor  when 
the  right  to  appeal  was  still  open  when 
certiorari  was  taken.  Washington  v. 
Parker,  60  Ala.  447. 

3.  A  case  removed  by  certiorari  from 
a  justice  of  the  peace  must  be  tried  on 
the  transcript  of  the  proceedings  below, 
and  not  by  a  re-investigation  of  the 
matters  of  fact  before  the  jury.  Dun- 
ham V.  Carter,  2  Stew.  (Ala.)  496; 
Mead  v.  Daniel,  2  Port.  (Ala.)  86; 
Aldridge  v.  High  tower,  4  Port.  (Ala.) 
418;  Perryman  v.  Burgster,  6  Port. 
(Ala.)  99;  McDonald  v.  Gayle,  Minor 
(Ala.)  98. 

4.  Under  Early  Alabama  Statutes. — 
Stinson  v.  Gosset,   4  Ala.  170;  Bliss  v. 


Winston,  i  Ala.  344;  Turnly  v,  Stin- 
son, I  Ala.  456. 

5.  In  Arkansas  and  Alabama,  under 
early  statutes;  Thorn  v.  Reed,  i  Ark. 
480;  Payne  v.  Martin,  i  Stew.  (Ala.) 
407. 

In  Colorado  the  district  court  to 
which  the  case  is  taken  may  "  render  an 
independent  judgment  upon  the  law 
and  the  evidence,  without  reference  to 
the  inquiry  whether  the  judgment  of 
the  justice  was  an  entirety  or  other- 
wise."    Miller   v.  Sparks,  4  Colo.  303. 

6.  Powers  I/.  David,  6  Ala.  9;  Moun- 
tain V.  Roche,  13  Fla.  5S1;  Gray  w. 
Nesbet,  2  A.  K.  Marsh.  (Ky.)  35. 

7.  Horsefield  v.  Adams,  10  Ala.  9. 
Remand  for  Amendment.  —  A  defective 

complaint  should  not  be  dismissed  by 
the  circuit  court,  but  remanded  for 
amendment.  McRae  v.  Tillman,  6  Ala. 
486. 

Refusal  to  Grant  Certiorari  for  Amend- 
ment. —  Whether  a  refusal  to  grant 
certiorari  to  amend  or  perfect  a  record 
is  subject  to  revision  in  the  supreme 
court  by  writ  of  error,  quarc.  Walters 
V.  Rogers,  9  Ala.  834. 

8.  Perryman  v.  Burgster,  6  Port. 
(Ala.)  99. 

9.  Miller  v.  Sparks,  4  Colo.  303. 

A  finding  by  the  court  that  the  plain- 
tiff was  the  owner  and  in  possession  of 
the  premises  sufficiently  imports  that 
he  was  in  actual  and  peaceable  pos- 
session. Adams  v.  Helbing,  107  Cal. 
298. 
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Clerical  Errors  in  the  Beoord,  or  omissions  by  the  justice  to  fulfil  all 
hte  statutory  requirements  in  transcribing  it,  will  not  be  allowed 
to  affect  either  party  injuriously.* 

Evidence  Introduced  Below  is  sometimes  contained  in  the  record.* 

Bills  of  Exceptions. —  In  Other  States  provision  is  often  made  for  a 
bill  of  exceptions  in  forcible  entry  and  detainer  cases  before  a 
justice  of  the  peace,  the  same  as  in  the  inferior  appellate  court 
on  a  trial  de  noi'o?  The  bill  of  exceptions  must  contain  all  the 
evidence,  with  all  documents  properly  introduced  and  identified, 
or  it  will  not  be  considered.* 

Eecitals  in  Kecord.  —  When  the  record  recites  that  the  jury  were 
duly  sworn  well  and  truly  to  inquire  of  the  cause,  it  is  sufficient, 
though  not  in  the  words  of  the  statutes.* 

Where  No  Assignment  of  Errors  is  Made  for  review,  the  record  will  not 
be  considered.® 

Findings.  —  Where  the  statute  requires  findings  to  be  made  by 
the  court  below,  the  record  must  show  findings  made  upon  every 
point  material  to  the  case.'' 


1.  Bloom  V.  Goodner,  i  111.  63 ;  Clark 
V.  Stringfellow,  4  Ala.  353;  Wayman 
V.  Taylor,  i  Dana  (Ky.)  528. 

Error  in  Date  of  Complaint.  —  A  com- 
plaint which  bears  date  nearly  two 
years  subsequent  to  the  other  proceed- 
ings is  good.  The  date  will  be  pre- 
sumed to  be  a  clerical  error.  Powers 
V.  David,  6  Ala.  9.  Compare  Humph- 
rey V.  Jones,  3  T.  B.  Mon.  (Ky.)  261. 

Clerical  Errors  in  the  Judgment  should 
be  corrected  on  motion  in  the  court  be- 
low, or  the  appellate  court  under  the 
statute  will  correct  them  at  the  costs 
of  the  plaintiff  in  error.  Tilman  v. 
McRae,  8  Ala.  677. 

A  judgment  for  costs  only  when  one 
should  have  been  rendered  for  costs 
and  restitution  of  the  premises  is  a 
clerical  error  remediable  by  amend- 
ment. Norton  v.  Sanders,  7  J.  J.  Marsh. 
(Ky.)  12. 

Clerical  Error  in  Verdict.  —  Where 
there  were  two  defendants,  and  a  ver- 
dict of  not  guilty  had  been  returned  for 
one  by  order  of  the  court,  a  verdict  that 
"  we,  the  jury,  find  the  defendants 
guilty,"  was  held  good.  Hubner  v. 
Feige,  90  111.  208. 

2.  Thorn  v._  Reed,  i  Ark'.  480. 

Under  Early  Alabama  Statutes,  the  rec- 
ord of  the  justice  must  contain  all  evi- 
dence that  was  received  or  rejected  over 
objection,  and  none  other.  Aldridge 
V.  Hightower,  4  Port.  (Ala.)  418;  Mead 
V.  Daniel,  2  Port.  (Ala.)  86;  Lecatt  v. 
Stewart,  2  Stew.  (Ala.)  474;  Ward  v. 
Lewis,  I  Stew.  (Ala.)  26. 


Under  these  statutes  it  will  not  be 
presumed  that  all  the  evidence  intro- 
duced is  entered  in  the  record.  It  will 
be  presumed  that  sufficient  evidence 
was  introduced  to  sustain  all  questions 
of  fact  properly  pleaded.  Lecatt  v. 
Stewart,  2  Stew.  (Ala.)  474. 

In  California,  the  transcript  on  appeal 
should  contain  only  so  much  of  the 
evidence,  briefly  stated  in  substance 
and  effect,  as  relates  to  the  errors  com- 
plained of.     Conroy  v,  Duane,  45   Cal. 

597. 

3.  Osborn  v.  Shotwell,  33  Neb.  348; 
Smith  V.  Kaiser,  17  Neb.  184;  Leach  v. 
Sutphen,  n  Neb.  528. 

And  error  predicated  on  the  evidence 
will  not  be  considered  in  the  absence 
of  a  bill  of  exceptions.  Hitchcock  v. 
McKinster,  21  Neb.  148;  Wilson  v. 
Young,  15  Neb.  627. 

4.  Eckels  V.  Wolf,  55  111.  App.  310; 
Moses  V.  Loomis,  55  111.  App.  342. 

"  The  bill  of  exceptions  of  appellant 
says  a  notice  and  demand  in  writing 
was  read  in  evidence,  but  fails  to  set 
out  its  contents.  In  such  case  this 
court  must  presume  that  it  was  suffi- 
cient."    Hayes  v.  Lawyer,   83  111.  182. 

6.  McRae  v.  Tillman,  6  Ala.  486; 
Ward  V.  Lewis,  i  Stew.  (Ala.)  26. 

6.  Murray  v.  Williams,  8  Port.  (Ala.) 
47;  Aldridge  v.  Hightower,  4  Port. 
(Ala.)  418;  Jackson  v.  Warren,  32  111. 
331;  Tibbettsz/.  O'Connell,  66  Ind.  171; 
Smith  V.  Kaiser,  17  Neb.  184. 

7.  In  California  findings  are  required 
in   unlawful   detainer,  and  where   the 
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b.  Inferior  Appellate  Courts  —  Jurisdiction  in  General.  —  In 
some  states  a  writ  of  error  and  the  like,  to  take  up  a  case  of 
forcible  entry  and  detainer,  lies  from  the  court  of  last  resort  to 
the  court  having  original  jurisdiction.*  Under  modern  statutes, 
however,  which  confer  jurisdiction  upon  justices  of  the  peace  and 
county  courts  in  such  cases,  they  often  pass  through  another 
court  before  being  finally  determined.* 

Method  of  Trial.  —  The  trial  in  the  inferior  appellate  court  is 
usually  de  novo.'*  In  some  states  compliance  with  the  statutory 
provisions  governing  appeals  entitles  a  party  to  such  a  trial, 
jf>er  se.^  And  the  same  is  sometimes  true  on  either  appeal  or 
certiorari.* 

In  Illinois,  forcible  entry  and  detainer  actions  cannot  generally  be 
taken  from  the  inferior  appellate  court  to  the  court  of  last  resort, 
but  end  in  the  former  court.* 

Jurisdiction  in  the  Justice  of  the  Peace  Is  Necessary  to  give  jurisdiction  to 
the  inferior  appellate  court  on  a  trial  de  novo.'" 

The  County  Court  generally  has  no  appellate  jurisdiction  in  forcible 
entry  and  detainer  cases ;  *  otherwise  in  some  jurisdictions.*  In 
Alabama  the  county  judge  can  grant  writs  of  certiorari  returnable 
to  the  next  circuit  court  of  the  county.** 

c.  Questions  Considered  —  objections  Not  Made  Below.  —  No 
objections  will  be  considered  unless  raised  below,  provided  the  com- 
plaint is  not  so  defective  but  that  judgment  can  be  rendered  for 
some  particular  premises.** 

record    shows   affirmatively  that   they  Kepley  v.   Luke,  lo6   111.  395;  States, 

were  not  waived,  a  failure  of  the  court  County  Judge,  22   Fla.   14;  Sanchez  v. 

to  find  upon  an  issue  as  to  the  rental  Candelaria,    5    N.   Mex.  400;    Sanchez 

value    of    the    premises   is   reversible  v.  Luna,  i  N.  Mex.  238. 
error.     Lee  Chuck  v.  Quan  Wo  Chong,         6.  Wright  v.  Hurt,  92  Ala.  591;  Beck 

91  Cal.  593.  V.  Glenn,  69  Ala.  121;  Littleton  z'.  Clay- 

1.  Dutton  V.  Tracy,  4  Conn.  79;  Ab-  ton,  77  Ala.  571. 

bott  V.  Norton,  53  Me.  158.  6.  Kepley    v.    Luke,     106    111.     395, 

In    Alabama.  —  The    supreme    court  reversing  10  111.  App.  403;  McGuirk  v. 

can  act  on  error  either  in  a  justice  of  Burry,  93   111.  118.     See  also  Norton  v. 

the  peace  or  circuit  court,  though  the  Sanders,  3  J.  J.  Marsh.  (Ky.)  396. 

circuit    court    reversed    the    judgment  7.  Eckels  v.   Wolf,  55   111.  App.  310; 

of  justice  of  the  peace   and  tried  the  Abbott  v.  Kruse,  37  111.  App.  549. 

case  de  novo.     Milliard  v.  Carr,  6  Ala.  8.  Dunham  v.  Carter,  2  Stew.  (Ala.) 

557.  496. 

2.  Lomax  v.  Spear,  51  Ala.  532;  9.  Kelley  v.  Andrew,  3  Colo.  App. 
Hamilton  v.  Adams,  15  Ala.  596;  122;  Reynolds  t/.  Larkins,  10  Colo.  126. 
Barton  v.  Osborn,  6  Blackf.  (Ind.)  146;  In  California,  under  early  statutes: 
Moore  v.  Read,  i  Blackf.  (Ind.)  177;  see  Calderwood  v.  Peyser,  42  Cal.  110; 
Dicks  v.  Hatch,  10  Iowa  380;  Peyton  McMinn  v.  Bliss.  31  Cal.  122. 

V.  Peyton,  34  Kan.  624.  In  Illinois,  under  early  statutes,  juris- 

In  California,  under  early  statutes,  on  diction  was  vested  in  justices   of  the 

appeal  from  a  justice   of   the   peace  to  peace  with  appellate  jurisdiction  in  the 

the   county  court,  a   trial   de  novo  was  county  and  circuit  courts  concurrently. 

had.     House    v.    Keiser,    8    Cal.  500;  Ginn  v.  Rogers,  9  III.  131. 

O'Callaghan  z/.  Booth,  6  Cal.  63;  Town-  10.  Wright  v.  Hurt,  92  Ala.  591. 

send  V.  Brooks,  5  Cal.  52.  11.  Jonsen  v.  Nabring,   50  Ala.  39a; 

8.  Lichty  v.  Clark,  10  Neb.  472.  Milliard  v.  Carr,  6  Ala.  557;  Snoddy  v. 

4.  Wier    v.    Bradford,    i    Colo.    14;  Watt,  9  Ala.  609;  Davis  v.  Goodman, 

77  Volume  IX. 


United  States. 


FORCIBLE  ENTRY 


Appellate  Procedure. 


Waiver  of  Objections.  —  So  going  to  trial  in  the  court  below  without 
raising  ordinary  objections  to  the  complaint  or  other  pleadings, 
or  to  the  process,  waives  all  such  objections.* 

Objections  to  Bills  of  Exceptions  taken  before  a  justice  of  the  peace, 
not  raised  in  the  inferior  appellate  court,  will  not  be  reviewed  in 
the  court  of  last  resort.* 

Harmless  Error.  —  Where  errors,  of  which  complaint  is  made,  are 
not  prejudicial  in  any  way,  they  will  not  be  considered.^  That 
a  judgment  was  rendered  for  more  land  than  the  parcel  in  dispute,"* 
or  for  less  land,*  is  not  prejudicial  error. 

Misjoinder  of  Causes  or  Parties.  —  After  verdict  and  judgment  it  is  too 


62  Ark.  262;  Franks.  Hedrick,  18  Ark. 
304;  Armstrong  v.  Crilly,  152  111.  646, 
afirniing  51  111.  App.  504;  Stillman  v. 
Palis,  134  111.  532,  affirming  34  III. 
App.  540. 

1.  Alabama.  —  Matlock  v.  Thomp- 
son, 18  Ala.  600;  Bell  v.  Killcrease,  11 
Ala.  685;  Snoddy  v.  Watt,  9  Ala.  609; 
Wright  V.  Lyle,  4  Ala.  112. 

Arkansas.  —  Davis  v.  Goodman,  62 
Ark.  262;  Keller  z/.  Henry,  24  Ark.  575; 
Farr  v.  Farr,  21  Ark.  573. 

California.  —  Spiers  v,  Duane,  54 
Cal.  176;  Minturn  v.  Burr,  16  Cal.  107; 
Castro  V.  Gill,  5  Cal.  40,  where  it  was 
held  that  an  objection  that  no  notice 
to  quit  was  served  before  beginning 
the  action  comes  too  late  if  not  made 
below. 

Florida.  —  Livingston  v.  Webster,  26 
Fla.  326. 

Illinois.  —  Thomasson  v.  Wilson,  146 
111.  384,  affirming  46  111.  App.  398; 
Espen  V.  Hinchlifle,  131  111.  468;  Center 
V.  Gibney,  71  111.  557;  Leary  v.  Patti- 
son,  66  111.  203;  Best  v.  Davis,  44  111. 
App.  624. 

Iowa.  —  Rivereau  v.  St.  Ament,  3 
Greene  (Iowa)  118. 

Kansas.  —  Buettinger  v.  Hurley,  34 
Kan.  585. 

Kentucky.  —  Kirk  v.  Taylor,  8  B. 
Mon.  (Ky.)  262;  Rowe  v.  Powell,  4  J. 
J.  Marsh.  (Ky.)  153. 

Wyoming. — Jenkins  v.  Jeffrey,  3 
Wyoming  669. 

Defective  Complaint.  —  Where  the  time 
for  appearance  and  pleading  in  forcible 
entry  and  detainer  actions  must  be  laid 
not  less  than  two  nor  more  than  six 
days  from  the  service  of  the  original 
notice,  it  was  held  that  the  fact  that 
it  was  laid  nine  days  did  not  constitute 
a  jurisdictional  defect.  Shuver  v. 
Klinkenberg,  67  Iowa  544. 

A  complaint  stating  that  the  defend- 


ant entered  under  an  agreement  to 
purchase  is  good  where  no  objection 
is  made  to  it  before  verdict  and  judg- 
ment. Hightower  v.  Fitzpatrick,  42 
Ala.  597. 

If  the  description  includes  the  prem- 
ises in  controversy  it  will  be  sufficient, 
although  not  as  particular  as  is  re- 
quired, unless  objection  is  made  below. 
Grant  v.  Marshall,  12  Neb.  488, 11  Nebr 
265. 

Defective  Oath  Administered  to  Jury,  — 
That  the  oath  administered  to  the  jury 
contained  matters  not  embraced  in  the 
issues  is  not  error,  where  no  objection 
was  made,  unless  it  is  evident  that  the 
jury  were  misled  thereby.  Stark  v. 
Billings,  15  Fla.  318. 

2.  Hawley  v.  Robeson,  14  Neb.  435. 

3.  Robertson  v.  Robertson,  2  B. 
Mon.  (Ky.)  235.  See  also  Julian  v. 
Gallen,  2  Cal.  358. 

Bate  of  Interest  on  Judgment.  —  That 
the  judgment  declares  that  the  dam- 
ages received  shall  draw  ten  per  cent, 
interest,  is  not  error  where  the  judg- 
ment would  draw  that  rate  without 
any  such  declaration.  Burke  v.  Car- 
ruthers,  31  Cal.  468. 

Service  of  Notice  to  Quit.  —  That  a 
notice  to  quit  was  served  more  days 
before  the  beginning  of  the  suit  than 
the  statute  required,  is  not  objection- 
able. Shuver  v.  Klinkenberg,  67  Iowa 
544. 

That  Appellant  Did  Not  Sign  the  Trav- 
erse of  an  inquisition  of  forcible  entry 
and  detainer,  is  harmless.  Jones  v. 
Skiles,  I  A.  K.  Marsh.  (Ky.)  54. 

4.  Johnson  v.  West,  41  Ark.  535; 
Taylor  V.  White,  i  T.  B.  Mon.  (Ky.) 
38;  Harrison  v.  Marshall,  4  Bibb  (Ky.) 
524.  Compare  Thompson  v.  Sornberger, 
78  111.  353;  Rice  V.  Brown,  77  111.  549. 

5.  Atchley  v.  Latham,  3  A.  K.  Marsh. 
Ky.)  165. 
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late  to  object  to  misjoinder  of  causes  of  action,  or  of  parties.* 

An  Order  Certifying  a  Forcible  Entry  and  Detainer  Case  to  a  higher  court  on 
account  of  the  issue  being  one  of  title  is  not  a  final  order  subject 
to  review.* 

Variance  between  the  pleadings  and  the  proof  is  immaterial  if  the 
complaint  states  any  cause  of  action  whatever.'  So  of  variance 
between  the  complaint  on  a  trial  de  novo,  and  the  cause  of  action 
indorsed  on  the  summons  issued  by  the  justice  of  the  peace."* 

d.  Undertaking  and  Stay  of  Execution — in  General. — 
The  most  usual  methods  of  review  for  modern  actions  of  forcible 
entry  and  detainer  are  appeal  and  error,  often  perfected  under 
the  general  statutory  provisions.  Special  arrangements,  hoyvever, 
are  commonly  made  for  bonds  in  these  actions.  In  some  states 
the  ordinary  undertaking  will  carry  the  case  into  the  higher 
court.*  But  in  order  to  supersede  proceedings  in  the  court  below 
an  additional  bond  conditioned  to  pay  damage,  or  rent,  or  both 
damage  and  rent,  is  required.®  In  other  states  a  special  bond  is 
provided  for  forcible  entry  and  detainer  cases,  conditioned  both 
to  pay  costs  and  prosecute  appeal  to  effect  and  to  cover  accruing 
damages  or  rent.''     In  still  others,  proceedings  for  review  do  not 


1.  Matlock  V.  Thompson,  i8  Ala. 
600;.  Treat  v.  Forsyth,  40  Cal.  484; 
Gillam  v.  Sigman,  29  Cal.  638;  Uridias 
V.  Morrell,  25  Cal.  31;  Farncomb  v. 
Stern,  18  Colo.  279. 

2.  Peyton  v.  Peyton,  34  Kan.  624. 

3.  Shelby  v.  Houston,  38  Cal.  410. 

4.  Van  Aspen  v.  Townsend,  36  Ala. 
582. 

6.  Wright  V.  Hurt,  92  Ala.  591. 

"  Where  the  defendant  in  a  process 
of  forcible  entry  and  detainer  asserts 
no  right  in  the  premises  except  by 
virtue  of  a  contract  with  the  complain- 
ant, he  is  not  liable  to  be  defaulted 
in  the  appellate  court  for  want  of  the 
recognizance  called  for  by  R.  S.,  c.  94, 
§  6,  when  the  case  has  been  tried  in 
the  court  below  and  judgment  rendered 
in  his  favor  there."  Sweetser  v.  Mc- 
Kenney,  65   Me.  225. 

6.  Olmstead  v.  Brewer,  91  Ala.  124; 
Olmstead  v.  Thompson,  91  Ala.  127. 

In  Alabama  the  undertaking  must 
have  sufficient  sureties,  and  be  in  twice 
the  yearly  value  of  the  premises,  con- 
ditioned to  pay  the  plaintiff  all  such 
damages  as  he  may  sustain  by  the 
prosecution  of  the  appeal.  Waite  v. 
Ward,  93  Ala.  271. 

There  was  no  provision  for  a  super- 
sedeas bond  in  the  early  statutes  of 
forcible  entry  and  detainer.  Ex  p. 
Floyd,  40  Ala.  116. 

In  Iowa  an  appeal  bond  is  a  condition 


precedent  to  an  appeal.  Coddelback 
V.  Parks,  2  Greene  (Iowa)  148. 

7.  In  Illinois  on  appeal  from  justice 
court  the  justice  must  fix  the  amount 
of  the  bond,  which  he  must  ascertain  as 
being  in  sufficient  sum  to  secure  the 
payment  of  rent,  damages,  and  losses, 
together  with  all  costs.  Fairbank  v, 
Streeter,  142  III.  226,  reversing  Fair- 
bank  V.  Streeter,  41  111.  App.  434; 
Armstrong  v.  Crilly,  51  111.  App.  504; 
Bowlby  V.  Robinson,  45   111.  App.  531 

The  bond  must  be  conditioned  to  pay 
all  rents  that  may  have  accrued  and  all 
rents  which  may  become  due,  or  it  is 
insufficient.  Wood  v.  Tucker,  66  111. 
276. 

The  appeal  bond  must  be  filed  within 
five  days  from  the  rendition  of  the 
judgment.  Kenney  v.  Jones,  37  111. 
App.  615. 

The  provision  requiring  bond  on  ap- 
peal from  judgment  of  forcible  entry 
and  detainer  to  be  filed  within  five  days 
from  its  rendition  applies  onlv  to  ap- 
peals from  the  court  exercising  origi- 
nal jurisdiction  in  the  case,  and  not  to 
appeals  from  the  inferior  appellate 
court  on  a  trial  de  novo.  Davis  v. 
Hamilton,  53  111.  App.  94. 

In  Kentucky  the  bond  given  on  a 
traverse  of  an  inquisition  of  forcible 
entry  or  detainer  to  carry  the  case  to 
the  circuit  court  binds  the  appellant 
to  pay  "for  withholding  the  possession 
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stay  execution  of  the  judgment  unless  the  judge  so  directs,  and 
such  bond  as  he  fixes  is  given.* 

Supersedeas  Per  Se.  —  In  some  jurisdictions  the  writ  of  error  in 
forcible  entry  and  detainer  cases  is  per  se  a  supersedeas  of  the 
proceedings  below.*  The  same  is  true  in  a  few  instances  in 
review  by  certiorari.* 

Extension  of  Time  to  File  Bond.  —  Where  the  statute  provides  a  time 
within  which  the  appeal  bond  must  be  filed,  it  is  usually  within 
the  discretion  of  the  court  to  extend  it  upon  good  cause  shown.* 

Additional  Security  can  usually  be  required,  upon-  failure  to  give 
which  the  case  will  be  dismissed.'  The  new  undertaking,  when 
given,  supersedes  and  avoids  the  obligation  of  the  old  bond.*    But 


during  tne  pending  oi  the  traverse  in 
either  the  circuit  court  or  court  of 
appeals  and  the  reasonable  expenses 
of  the  traversee  in  defending  the  trav- 
erse." Evans  v.  Cleaver,  (Ky.  1895)  29 
S.  W.  Rep.  29. 

The  bond  given  on  the  traverse  of  an 
inquisition  of  forcible  entry  and  de- 
tainer must  be  taken  by  the  justice  of 
the  peace  and  approved  by  him.  Jack 
z/.  Carneal,  2  A.  K.  Marsh.  (Ky.)  518; 
Holeman  v.  Carneal,  2  A.  K,  Marsh. 
(Ky.)  602.  But  no  statement  to  that 
effect  need  be  contained  in  the  bond 
itself.  Stillwell  v.  Harris,  i  A.  K. 
Marsh.  (Ky.)  343;  Smith  v.  Dedman,  2 
Bibb  (Ky.)  575. 

In  Maine  recognizance  should  be  con- 
ditioned V  that  he  shall  enter  the  suit, 
pay  all  intervening  costs,  and  such 
reasonable  rent  of  the  premises  as  the 
magistrate  shall  adjudge,  if  the  judg- 
ment is  not  reversed."  Merrill  v. 
Hinckley,  49  Me.  40;  Dennison  v. 
Mason,  36  Me.  431. 

In  Nebraska,  under  section  1030  of  the 
code,  providing  that  if  defendant  ap- 
peals from  the  justice's  decision  he 
must  give  bond  to  satisfy  the  final 
judgment  and  costs,  and  to  pay  a  rea- 
sonable rent  for  the  premises  during 
the  time  he  wrongfully  withholds  the 
same,  no  sum  of  money  need  be  or 
can  be  specified,  Morrison  v.  Boggs, 
44  Neb.  248. 

1.  Gross  V.  Kelleher,  73  Cal.  639. 

California.  —  When  the  necessary  di- 
rection is  made  and  the  bond  given, 
the  court  has  no  further  control  over 
the  matter  and  cannot  withdraw  his 
direction  and  discharge  his  order.  Lee 
Chuck  V.  Quan  Wo  Chong  Co.,  81  Cal. 
222. 

Under  the  act  of  1850  the  appeal 
bond  is  sufficient  where  the   sureties 


are  approved  by  the  justice,  though  no 
justification  of  the  sureties  is  annexed 
and  the  bond  is  not  in  double  the 
amount  of  the  judgment.  Kennedy  v. 
Hamer,  19  Cal.  374. 

A  bond  on  appeal  which  is  approved 
by  the  justice,  and  which  "  contains 
words  of  obligation,  and  has  a  scroll 

[L,  S.]  opposite  the  name  of  one  of  the 
two]  signers,  is  enough  when  exe- 
cuted by  both,  who  contemporaneously 
verify  the  instrument  by  affidavit  as 
their  bond."  Canfield  v.  Bates,  13 
Cal.  606, 

2.  Button  V.  Tracy,  4  Conn.  365. 

3.  In  Alabama.  —  On  certiorari  no 
bond  for  security  is  required  by  stat- 
ute, and  it  is  at  most  a  matter  of  discre- 
tion with  the  court,  Childress  v.  Mc- 
Gehee,  Minor  (Ala.)  131.  But  the 
practice  of  the  courts  has  been  to  re- 
quire a  bond.  Payne  v.  Martin,  i 
Stew.  (Ala.)  407. 

4.  Rabe  v.  Hamilton,  15  Cal.  32; 
Hosher    v.    Hesterman,    51    111.    App. 

75- 

Filing  Bond  after  Statutory  Period.  — 
A  new  kond  on  appeal  may  be  filed 
after  the  expiration  of  the  statutory 
time  where  onefiled  within  time  is  sub- 
ject to  objection,  Cummins  v.  Scott, 
23  Cal.  526. 

6.  Wood  V.  Tucker,  66  111.  276; 
Rider  v.  Bagley,  47  111.  365, 

Abase  of  Discretion.  —  An  order  of 
court  that  the  appellant  pay  to  the  ap- 
pellee the  expenses  incurred  in  investi- 
gating sureties  on  the  appeal  bond, 
and  furnish  him  with  an  abstract  of  the 
sureties'  real  estate,  is  an  abuse  of  the 
court's  discretionary  right  to  require 
new  bondsmen,  Hersey  v.  Westover, 
7  111,  App.  629. 

6.  Poppers  v.  International  Bank,  10 
111,  App.  531. 
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the  obligations  of  appeal  bonds  furnished  at  different  stages  of 
the  proceedings  to  perfect  different  appeals  do  not  supersede  one 
another.* 

Amendment  of  Xindertaking. —  It  is  within  the  discretion  of  the  court 
to  allow  ordinary  defects  in  an  undertaking  to  be  amended.* 

The  Undertaking  Must  Comply  with  the  Statute  in  all  substantial  particu- 
lars, or  the  appeal  will  be  dismissed.*  Conditions  in  an  under- 
taking, other  than  those  imposed  by  the  statute,  are  void.* 

Approval  or  Rejection.  —  A  proffered  appeal  bond  must  be  promptly 
approved  or  rejected  by  a  justice  of  the  peace.* 

In  Arkansas  the  provisions  relative  to  undertakings,  and  the 
resulting  disposition  of  the  premises,  are  extraordinary.  If  the 
plaintiff  files  an  affidavit  stating  his  cause  of  action,  and  that  he 
is  entitled  to  possession,  and  gives  bond  to  pay  all  damages  and 
rent  which  may  accrue  to  the  defendant,  he  is  given  possession 
at  the  beginning  of  the  suit.*  On  the  other  hand,  by  later 
acts,  the  defendant,  on  his  part,  can  execute  a  bond  and  retain 
possession.''  Where  the  plaintiiT  has  thus  taken  possession  of 
the  premises,  should  he  finally  be  successful  in  the  action  only  a 
judgment  for  costs  can  be  rendered  against  the  defendant.®     But 


1.  Coonradt  v.  Campbell,  29  Kan.  391. 

2.  Harlan  v.  Scott,  3  111.  65. 

3.  McKoy  V.  Allen,  36  111.  429. 
Omission    of     Statutory    Condition.  — 

Where  the  bond  is  conditioned  to  pay 
the  value  of  the  use  and  occupation  of 
the  premises,  it  is  valid,  though  the 
statutory  condition,  that  of  payment  of 
rents,  is  omitted.  Higgins  v.  Parker, 
48  111.  445. 

4.  Tomlin  v.  Green,  39  111.  225;  Mer- 
rill V.  Hinckley,  49  Me.  40;  Dennison 
V.  Mason,  36  Me.  431. 

6.  If  he  receives  it  without  objection 
he  cannot  disapprove  it  upon  the  fol- 
lowing day.  People  v.  Harris,  9  Cal. 
572. 

6.  Davis  V.  Goodman,  62  Ark.  262; 
Galbreath  v.  Mitchell,  32  Ark.  278; 
Necklace  v.  West,  33  Ark,  682;  Dortch 
V.  Robinson,  31  Ark.  296. 

This  was  the  outcome  of  a  decision 
declaring  the  jurisdiction  conferred 
upon  justices  of  the  peace  in  these 
cases  unconstitutional  (McLain  v.  Tay- 
lor, 4  Ark.  147),  and  a  statute  confer- 
ring jurisdiction  upon  the  circuit 
courts.  "  But  as  they  (the  circuit 
courts)  were  holden  only  twice  a  year, 
in  order  to  expedite  the  remedy,  the 
plaintiff,  by  filing  his  affidavit  that  he 
was  lawfully  entitled  to  the  possession 
of  the  premises  described  in  his  com- 
plaint, and  that  the  defendant  forcibly 
entered  upon  and  detains  the  same,  or 
gEncyc.  PI.  &  Pr.— 6  81 


—  if  unlawful  detainer  only  —  that  he 
unlawfully  detains  the  same  after  de- 
mand made  in  writing  therefor,  and 
also  giving  bond  and  security  for  the 
indemnity  of  the  defendant,  was  en- 
titled to  his  writ  of  restitution  forth- 
with, and  before  any  adjudication  of 
the  cause.  So  this  statute  came  to  be 
passed,  as  extraordinary  a  one  as  ever 
was  enacted  in  any  country  where  the 
common  law  prevails,  creating  literally 
an  action  of  replevin  for  land."  Mc- 
Guire  v.  Cook,  13  Ark.  448. 

The  bond  runs  to  the  "  sheriff,  or 
other  person,"  and  "  other  person  " 
does  not  refer  to  the  defendant,  but  to 
the  officer  to  whom  the  writ  of  restitu- 
tion is  directed.  But  though  it  is  made 
to  run  to  the  defendant,  the  plaintiff 
or  his  sureties  cannot  question  its 
validity  or  sufficiency.  Mitchell  v. 
Gibson,  14  Ark.  224. 

7.  Collins  f.  Karatopsky,  36  Ark.  316. 
A  bond  conditioned  "  to  deliver  the 

plaintiff  the  possession  of  the  premises 
aforesaid,  together  with  the  costs  and 
damages  awarded  to  the  plaintiff,  if  so 
decreed  by  the  court,  then  this  bond 
shall  be  void;  otherwise  to  be  and  re- 
main in  full  force  and  effect,"  is  suffi- 
cient under  the  statute.  Richardson  v. 
Harrell,  62  Ark.  469. 

8.  Davis  V.  Goodman,  62  Ark.  262; 
Poe  V.  Bradley,  44  Ark.  500;  Johnson 
V.  West,   41    Ark.  535;  Walker   v.  Mc- 
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should  the  party  from  whom  the  possession  is  thus  withheld 
finally  prevail,  the  jury  are  to  assess  his  damages,  and  a  judgment 
will  be  rendered  therefor  against  the  unsuccessful  party  and  his 
sureties.*  Should  the  plaintiff's  action  be  dismissed  for  any  rea- 
son, before  trial  upon  the  merits,  re-restitution  will  be  made  the 
defendant.*  A  variance  between  the  cause  of  action  set  up  in 
the  plaintiff's  affidavit  and  that  stated  in  the  declaration  is  fatal.® 

18.  Mandamus  —  To  Compel  Justice  to  Perfect  His  Eecord.  —  Mandamus 
Avill  lie  in  favor  of  an  appellant  who  is  not  in  default  in  any  way 
to  compel  a  justice  of  the  peace  to  perfect  the  appeal.* 

To  Compel  Officer  to  Execute  Writ  of  Restitution.  —  Mandamus  will  lie 
against  an  officer  to  compel  him  to  execute  a  writ  of  restitution.' 

To  Compel  Judgment  for  Treble  Damages. —  Mandamus  will  not  lie  to 
compel  the  lower  court  to  treble  damages,  since  appeal  will  lie 
from  a  refusal  of  the  court  to  do  so.^ 

19.  InJTUlction  —  To  Protect  Possession  or  Title  Generally.  —  The  trial  of 
a  forcible  entry  and  detainer  case  will  not  be  enjoined  on  grounds 
of  right  to  possession,  or  title  merely,  since  such  issues  cannot 
usually  be  litigated  in  these  actions.'' 

Pending  Bill  in  Equity.  —  But  an  injunction  may  be  allowed  pending 
a  bill  in  equity,  to  reform  a  lease  or  establish  a  set-off  or  counter- 
claim.** 

To  Prevent  Enforcement  of  Judgment.  —  But  the  enforcement  of  a  judg- 
ment already  obtained  will  not  be  enjoined.*  Such  proceedings 
can  only  be  stayed  by  the  filing  of  a  supersedeas  bond  in  the 
original  case.*® 

To  Prevent  Threatened  Entry.  —  An  injunction  to  prevent  a  threatened 
forcible  entry  will  not  lie.** 

Gill,   40   Ark.    38;  Littell  v  Grady,  38         3.  Sumner  z/.  Spencer,  9  Ark.  441. 
Ark.    584;   Collins   v.    Kajatopsky,    36        4.  People  v.  Harris,  9  Cal.  572. 
Ark.    330;  Brockaway   v.    Thomas,  32        5.  Fremont  v.  Crippen,  10  Cal.  212. 
Ark.  311;  Keller  z/.  Henry,  24  Ark.  575;         6.  Early  z/.  Mannix,  15  Cal.  150. 
Farri/.  Farr,  21  Ark.  573,  holding  that        7.  Hewitt  v.  Templeton,  48  111.  367; 

a  defective  description  of  the  premises  Smith  v.  HoUenback,  51  111.  223,  46  111. 

contained  in  the  declaration  and  judg-  252;    McCartney  v.    Hunt,    16   111.   77; 

ment  is  immaterial.  McGuire  v.  Stewart,  i  T.  B.  Mon.  (Ky.) 

1.  Richardson  z/.  Harrell,  62  Ark,  469.  190;  Dedman  v.  Smith,  2  A.  K.  Marsh. 
This  was  not  true  where  a  defendant  (Ky.)  260. 

had  given  bond  and  taken  possession,  8.  Abrams   v.   Watson,   59  Ala.  524; 

until  the  act  of  February  5,  1891.    The  Haynes  v.  Union   Invest.  Co.,  35  Neb. 

only   judgment   which   could   be   ren-  766. 

dered  against  such  an  unsuccessful  de-  9.  Hamilton  v.   Adams,  15  Ala.  596; 

fendant   was   one   of    restitution    and  Curd  v.  Farrar,  47  Iowa  504;  Lamb  v. 

costs.     Collins  v.  Karatopsky,  36  Ark.  Drew,  20  Iowa  15. 

316;  Mitchell    V.    Gibson,  14  Ark.  224;  10.  Robbins  v.  Battle  House  Co.,  74 

Fowler  v.  Knight,  10  Ark.  43.  Ala.  499. 

2.  Runyon  v.  Hale,  10  Ark.  476;  11.  Tomlinson  z'.  Rubio,  16  Cal.  203.' 
Sumner  v.  Spencer,  g  Ark.  441;  Flee-  Threatened  Appropriation  of  Street.— 
man  v.  Horen,  8  Ark.  353.  An  injunction  will  not  lie  to  restrain  a 

But  mandamus  will  not  lie  to  com-  city  from  interfering  with  one  who 
pel  re-restitution,  since  appeal  or  error  seeks  to  make  an  entry  upon  a  street 
can  be  taken  from  a  refusal.  Ex  p.  in  the  possession  of  the  city  for  the 
Williamson,  8  Ark.  424.  purpose  of  shutting  it  up  and  appro- 
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To  Protect  Homestead.  —  Where  a  right  of  homestead  is  in  a  married 
woman  a  bill  in  equity  will  lie  to  enjoin  an  action  of  forcible  entry 
and  detainer  commenced  against  her  husband.* 

Against  Eemoval  of  Improvements.  —  Equity  will  not  enjoin  the  removal 
of  valuable  improvements  by  an  unsuccessful  defendant  in  posses- 
sion, where  he  is  liable  for  their  value  on  appeal  bonds  given  in 
the  forcible  entry  and  detainer  case.* 

20.  Some  Special  Procedure  in  Kentucky.  —  In  Kentucky  the  first 
trial  is  an  inquisition  by  a  jury  before  a  justice  of  the  peace.  No 
judgment  is  necessary  if  further  steps  are  taken  by  the  defeated 
party,  but  the  verdict  must  be  traversed  by  him.*  The  traverse 
must  be  filed  within  three  days  from  the  date  of  the  inquisition.* 
If  either  party  fails  to  appear  in  the  higher  court  when  the 
traverse  is  called  for  trial,  summary  judgment  may  be  rendered 
against  him.*  The  trial  had  in  the  inferior  appellate  court  is  a 
trial  de  novo,  followed  by  judgment  as  in  other  cases.®  The  sole 
question  at  issue  is,  whether  the  inquisition  is  true."'  The  inquest 
must  be  held  on  the  land  and  within  the  county  of  the  justice  of 
the  peace.® 


prialing  the  land.     Chicago  v.  Wright, 
69  111.  318. 

1,  "If  the  homestead  right  was  in 
the  husband,  there  would  be  force  in 
the  objection.  But  here  the  right  is 
in  the  wife,  and  she  has  no  other  mode 
of  asserting  it  than  by  bill.  She  is  not 
a  party  to  the  suit  at  law,  nor  is  she  a 
necessary  or  even  a  proper  party.  A 
recovery  against  the  husband  would 
as  effectually  deprive  her  of  the  right 
as  if  she  had  joined  in  the  release,  at 
least  during  the  continuance  of  cover- 
ture." Booker  v.  Anderson,  35  111. 
66. 

2.  Campbell  v.  Coonradt,  26  Kan, 
67. 

8.  Belcher  v.  Barrett,  4  Mete.  (Ky.) 
308;  Martin  v,  Richardson,  12  Ky.  L. 
Rep.  804. 

An  inquisition  that  "  We,  of  the 
jury,  do  not  think  or  believe  that 
Thomas  Pollard  and  Joseph  P.  Pollard 
is  guilty  of  the  forcible  entry  and  de- 
tainer complained  of  in  the  within  war- 
rant," was  sustained.  Pollard  v. 
Otter,  4  Dana  (Ky.)  516. 


4.  Burchett  v.  Blackburn,  4  Bush. 
(Ky.)  553. 

5.  Dibble  v.  Porter,  i  Duv.  (Ky.)  190. 

6.  Powers  v.  Sutherland,  I  Duv. 
(Ky.)  151. 

7.  Kirk  v.  Taylor,  8  B.  Mon.  (Ky.) 
262;  Boucher  v.  Williamson,  i  Dana 
(Ky.)  227;  Rowe  v.  Powell,  4  J.  J. 
Marsh.  (Ky.)  153;  Todd  v.  Bates,  3 
Bibb  (Ky.)  100. 

Therefore  if  a  verdict  of  forcible  de- 
tainer is  traversed,  a  forcible  entry  can- 
not be  tried  in  the  inferior  appellate 
court.  Sinclair  v.  Sanders,  3  J.  J. 
Marsh.  (Ky.)  303. 

A  verdict  that  "  We,  of  the  jury,  give 
the  plaintiff,  Skirvin,  possession  on 
the  8th  of  May,"  is  not  good,  and  the 
case  must  be  remanded  with  directions 
to  quash  the  inquisition,  even  though 
on  traverse  in  the  circuit  court  the  jury 
find  the  defendant  "  guilty  of  the  forci- 
ble detainer  complained  of  in  the  war- 
rant." Penny  v.  Skirvin,  9  B.  Mon. 
(Ky.)  238. 

8.  Rowe  V.  Powell,  4  J.  J.  Marsh. 
(Kv.)  153. 
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I.  Definition  and  Terminology,  95. 

n  FoEMs  AND  Methods,  97. 

1.  Classification,  97. 

2.  Alphabetical    Summary    by    States    of    Sy sterns    Prevailing 

Therein,  97. 

3.  Foreclosure  Methods  Discussed  in  the  Order  of  Their  His- 

torical Development,  118. 

a.  Stages  in  the  Evolution  of  Mortgage  Law,  118. 

(i)  Introductory,  118. 

(2)  First  Stage,  118. 

{a)   The    Mortgage    a   Fledge;     Foreclosure 

Employed,  118. 
ib)    The  Early  Gage  Gave  Possession,  118. 
\c)    The  Early  Gage  Might  Carry  Title,  119. 
{d)  y^udicial  Foreclosure  Generally  Required, 

119. 

(3)  Second  Stage  :   The  Mortgage  a  Conditional  Con- 

veyance ;  Foreclosure  Not  Employed,  120. 

(4)  Third  Stage :  Equity  of  Fedemptiofi  Introduced  ; 

y^udicial  Foreclosure  Revived .  121. 

b.  Strict  Foreclosure,  122. 

^i)    The  Ancient  Practice,  122. 

(2)  When  Strict  Foreclosure  is  No^u  Permitted,  123. 

[a\  As  agaifist  J^utiior  Incmnbrancers,  123. 
\b\  In  Foreclosure  of  Land  Contracts,  123. 
[c)    Miscellaneous  Instances,  124. 

(3)  Effect  of  Strict  Foreclosure,  1 24. 

{a)    Title  Vested  in  Mortgagee,  1 24. 

{b)    Constitutes  Payment  Pro  Tanto,  125. 

c.  Equitable  Foreclosure,  127. 

( 1 )  Transition  from  Strict  to  Equitable  Foreclosure^ 

127. 

(2)  Groiuth  of  the  Practice  of  Rendering  Deficiency 

'jfudgments,  128. 

d.  Special  Statutory  Methods,  129. 

(i)  Scire  Facias,  129. 

{a)    Where  Employed,  129. 
\V)  Nature  of  the  Proceeding,  130. 
aa.  In  General,  130. 
bb.  A  Proceeding  at  Law,  132. 
cc.  A  Proceeding  in  Rem,  133. 
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(r)  Parties  to  the  Suit,  133. 

id)  Accrual  of  the  Right  to  Sue,  135. 

le)    Return  of  Sheriff ,  136. 

\f)  Defenses  Available,  136. 

\g)  Contents  of  Judgtnent,  137. 

(//)   Manner  of  Sale,  13'/ 

(2)  Rule  Nisi  in  Georgia,  138. 

{a)  In  General,  138. 

\b\   Service  of  the  Rule  Nisi,  139. 

(r)   Parties,  .   139 

(d)  Defenses,  139. 

(3)  Ejectment,  140. 

{a)  Nature  of  the  Remedy,  140. 
\l))  Parties,  141. 
\c)   Evidence,  142. 
\d)  'j^udgment,  142. 

(4)  Writ  of  Entry,  143. 

^a)  Nature  and  Incidents,  143. 
m    When  Available,  145. 
(^)   Parties,  146. 

dra.  Plaintiffs,  146. 

^^.  Defendants,  148. 
(</)  Pleadings,  150. 

aa.  Declaration,  150. 

M,  Pleas  and  Defenses,  151. 
r*?)    Evidence,  153. 
(/)  judgment,  154. 

dr<z.   /«  General,  154. 

^^,  Amount,  155. 

(5)  Entry  and  Possession,  156. 

(a)    Where  Employed,  156. 

(^)   Nature  of  Entry  and  Possession,  157. 

(f)    When  Entry  Can  be  Made,  158. 

(^)  ff7/£7  J/oy  Enter,  159. 

(<?)    Contents  of  Certificate  of  Entry,  159. 

(/)  Registration  of  the  Certificate,  160. 

(^)  Duration  of  Possession  Necessary,  161. 

(/i)    Waiver  of  Foreclosure,  163.. 

(6)  Advertisement  and  Sale  under  a  Po7ver,  162. 

(a)  Historical  Development  of  Poiver  of  Sale 
Instruments,  162. 
art.  /«  England,  162. 
/^/^.  /«  //^^  United  States,  164. 
Nature  of  the  Power,  165. 
Exercise  of  the  Poiver,  166. 
aa.  /«  General,  166. 
^^.  Notice  of  Sale,  167. 
fiT.    7>w<ir  ^/  6a/^,  178. 
</</.  Place  of  Sale,  178. 
<r^.  ^j    ^//<7w    6a/^   Conducted    under 
Deed  of  Trust,  180. 
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//.  By    Whom   Sale    Conducted    under 

Power  of  Sale,  1 8 1 . 
gg.   Order  in    Which  Property  is  Sold, 

hh.   Terms  of  Sale,  i86. 
«.  Adjournment,  i88. 
jj.    Who  May  Purchase  —  Purchase  by 

Mortgagee,  189. 
kk.  Purchase  by  Mortgagee* s  Attorney, 

Clerk,  or  Other  Agent,  192. 
//.  Purchase  by  Agent  of  Mortgagor, 
192. 
mm.  Purchase  by    Wife  of  Mortgagor, 

193- 

nn.  Purchase  by  Personal  Representa- 
tives, 193. 
,  00.  Purchase  by  y^unior  Mortgagee,  193. 

pp.  Purchase  by  Mortgagor,  193. 

gq.  Purchase  by  Trustee,  194. 

rr.  Affidavit  of  Sale,  1 95 . 

ss.  Form  and  Contents  of  Deed,  199. 

tt.    The  Grantor  in  the  Deed,  200. 

uu.    The  Grantee  in  the  Deed,  203. 

w.  Effect  of  Deed,  204. 
WW.    Who  Is  a  Bona  Fide  Purchaser,  and 
His  Rights,  207. 

XX.  Remedies  of  Purchaser  for  Obtain- 
ing Possession,  212. 

yy.  Remedies  of  Purchaser  for  Relief 
from  Purchase,  213. 

zz.  Remedies  against  Purchaser^  214. 
4.  Election  of  Remedies ;   Methods  of  Foreclosure  Generally 
Cumulative,  215. 

a.  Exercise  of  Power  of  Sale,  215. 

b.  Scire  Facias,  217. 

c.  Foreclosure  in  Georgia  by  Rule  Nisi,  218. 

d.  Strict  Foreclosure,  218. 

e.  Ejectment,  218. 

in.  The  Action,  219. 

1.  Introductory,  219. 

2.  Nature  of  the  Action,  219. 

a.  Originally  an  Equity  Suit,  219. 

b.  Whether  Suit  Is  In  Rem  or  In  Personam,  220. 

c.  Miscellaneous  Points,  220. 

3.  Accruat  of  the  Right  to  Foreclose,  222. 

a.  In  General,  222. 

b.  When  No  Time  for  Payment  is  Specified,  227. 

{i)  Mortgage  Payable  on  Demand,  227. 
(2)  Mortgages  for  Support,  228. 

c.  Extension,  228. 
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(i^  In  Geticral,  228. 
^2)  Sufficiency  of  Con 
(3)  Parol  Extension,  231. 


Sufficiency  of  Consideration,  229. 


d.  When  Two  Mortgages  are  Held,  231. 

e.  Default  in  the  Payme?it  of  Instalments  of  Principal,  232 . 

f.  Default  in  the  Payment  of  Interest,  235. 

(i)  Maturing  the  Entire  Debt,  235. 

(2)  No  Stipulation  Maturing  the  Entire  Debt,  240. 

g.  Default  in  the  Payment  of  Taxes,  242. 

h.  Default  in  the  Payment  of  Insurance,  244. 
4.  Abatement  and  Revivor,  245. 

a.  Death  of  Parties,  245. 

b.  Another  Action  Pending,  247. 

c.  Former  Judgment,  247. 

rv.  Venue  and  Foetjm,  249. 
I.    The  Locus,  24,9. 

a.  Early  Chancery  Rule :  Foreclosure  Suit  Personal  and 

Transitory,  249. 

b.  Statutory    Changes    Making    Foreclosure   Suit  either 
Transitory  or  Local,  251. 

Venue  Determined  at  Option  of  Plaintiff ,  251. 
Venue   Local    unless   Waived  by   Defendant  or 
Changed  by  Court,  252. 
Statutory  Changes  Making  Suit  Purely  Local,  253. 


{^1 


In  General,  2^3. 
Lc 


Rule  where  Land  Lies  in  Different  Counties 
256. 

3)  Change  of  Venue,  256. 

4)  Effect    of  Bringing    Suit    in    Wrong    County, 
257. 

(5)  Rule  where  Mortgaged  Premises  Lie  tn  Another 
State,  258. 
{a\  In  General,  258. 
\b)  Railway  Mortgages,  259. 
2.   The  Court,  262. 

a.  Inherent  Jurisdiction  of  Chancery,  262. 

b.  Jurisdiction  of  Various  State  Courts  in  Foreclosure 
Cases,  263. 

Jurisdiction  of  Federal  Courts  in  Foreclosure  Cases,  264 . 
[i)  In  General,  264. 

Following  State  Practice,  265. 
Conflict  of  Jurisdiction  between  State  and  Federal 
Courts,  266. 

V.  Parties,  266. 

I.  Plaintiffs,  266. 

a.    Who  May  Foreclose,  266. 

(i)  In  Ordinary  Mortgages,  266. 
la)  Sole  Mortgagee,  266. 
\b)   Joint  Mortgagees,  268. 
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{i)    Owners  of  Mortgage  in  Severalty,  270. 
{d)  Partners,  272. 
{e)   Assignees  of  Mortgage,  2^2. 
aa.  In  General,  272. 
bb.  Form  of  Assignment,  274. 
cc.   Character  of  Assignment,  275. 
dd.  Assignfnent  Pendente  Lite,  278. 
If)  Receivers,  279. 

Ig)  Sureties  and  Subrogated  Lienors,  279. 
yh)  Personal  Representatives,  280. 
aa.  In  Ordinary  Cases,  280. 
bb.  In  Foreclosure  of  Land  Contracts, 
282. 
cc.  Mortgages    Running    to    Personal 
Representatives,  282. 
(/)    Guardians,  282. 
,  ?y)  Married  Women,  283. 
\k)  Public  Officers,  J64. 
(/)    Trustees  and  Beneficiaries,  285. 
(2)  In  Mortgage  Deeds  of  Trust,  286. 

(a)    Tricstee  Generally  the  Proper  Plaintiff ,  286. 
{b)    When  Bondholders  May  Foreclose,  288. 
b.    Who  May  Not  Foreclose,  293. 

(i)  Assignor  of  Mortgage,  293. 
(a)   General  Rule,  293. 
(^)  Exceptions  to  the  Rule,  293. 

(2)  Assignee  of  Mortgage  Only,  295. 

(3)  Heirs  of  Mortgagee,  297. 

(4)  Foreign  Personal  Representatives,  298. 
2.  Defendants,  300. 

a.    W^-^*?  -<4r^  Necessary  Defendants,  300. 
{1)  In  General,  300. 

(a)  Senses  in  Which  Term  is  Used,  300. 

^^)  Different  Results  of  Omitting  Parties,  300. 

(f)    W^/^^  J/izy  Object  for  Omission  of  Parties, 

302. 
(^)  -^<?z£/  the  Objection  Should  be  Raised,  303. 

(2)  Owners  of  Equity  of  Redemption,  303. 

(a)  In  General,  303. 

\b)    Original  Mortgagors,  305. 

\c)    Grantees  of  Mortgagors,  ■yi^. 

aa.  In  General,  305. 

bb    Grantees  by  Unrecorded  Conveyances, 

307- 

(3)  Parties  Necessary  to  Cut  off  Liens,  310. 

(a)  Heirs  of  Mortgagors,  310. 
aa:.  Prevailing  Rule,  310- 
(^<5.  Minority  Rule,  311. 

^^)   Devisees  or  Legatees  of  Mortgagors,  312. 

(^)    Mortgage  Trustees,  313. 

(t/)  Assignees  in  Bankruptcy,  314. 
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(e)   Assignees  and  Trustees  for  Creditors,  315. 
(/)  ^Vives  of  Mortgagors,  316. 
aa.   General  Rule,  T^xd. 
bb.    When  the  Wife  Is  Not  a  Necessary 
Party,  317. 
ig)  Husband  of  Female  Mortgagor,  320. 
Ui)  Subsequent  Mortgagees,  320. 
(/)   Subsequent  y^udgfnent  Lienors,  ^2^. 
I  J)  Subsequent  Mechanics'  Lienors,  325. 
ik)    Tax  Purchasers,  326. 
(/)    Prior  Lessees  and  Tenants  in  Possession^ 

326. 
(m)  Prior  Incumbrancers,  327. 
(«)  Holders  of  Other  Notes,  331. 
b.    Who  Are  Not  Necessary  Defendants,  332. 

(i^  Mortgagor  Having  Conveyed  Premises,  332. 
^2)  Mesne  Oivners,  333. 

(3)  Mortgagee  Having  Assigned  Mortgage,  334. 

(4)  Personal  Representative  of  Deceased  Mortgagor^ 

335- 
{a)  Rule  that  He  Is  Not  a  Necessary  Party, 

335- 
{b)   Rule   that  Personal   Representative  Is  a 

Necessary  Party,  337, 

Parties  Acquiring  Interest  Pendente  Lite,  339. 

Receivers,  342. 

Stockholders  and  Corporate  Officers,  344. 

Subsequent  Lessees,  345. 

Beneficiaries  and  Cestuis  Que  Trustent,  348. 

{a)   General  Rule,  348. 

{f>)   Exceptions  to  the  Rule,  349. 

^10)  Parties  Contingently  Interested,  350. 

(11)  Miscellaneous  Parties,  351. 

e.    Who  Are  Proper  Parties,  T^c^2. 

d.    Who  Are  Not  Proper  Parties,  353. 

(i)  Adverse  and  Paramotmt  Claimants,  353. 

(a)    The  General  Rule,  353. 

m  Minority  Rule,  357. 

\c)  Pleading  and  Proof  ,  359. 

(2)  Creditors  without  Liens,  360. 

(3)  Miscellaneous  Parties,  360. 
3 .  Additional  Parties,  361. 

VL  Oeiginal  Pkocess,  362. 

1.  Form  and  Contents  of  Summons  or  Subpoena,  362. 

2.  Service,  365. 

a.  Actual,  365. 

{\)  In  General,  365. 

(2)  Service  on  Married  Women,  366. 

(3)  Service  on  Infants,  366. 

b.  Constructive  by  Publication,  367. 
9.  Return,  167. 
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Vn.  Pleadings,  367. 

I.    The  Bill,  Petition,  or  Complaint,  367. 
a.  Formal  Requisites,  367. 


'i^  ///  General,  367. 
2) 


(2)  Ambiguity  and  Uncertainty,  367. 

(3)  Multifariousness  a7id  Misjoinder,  367. 

(a)  In  General,  367. 

\F)    When  Foreclosure  Bill  Is  Multifarious, 

368. 

{c)    When  Foreclosure  Bill  Is  Not  Multifari- 
ous,  369. 

{d)  How  the  Objection  Should  be  Raised,  370. 

b.  Names  of  the  Parties,  371. 

c.  Specific  Allegations,  7^1  \. 

{\)  Execution  and  Delivery,  371, 

(2)  Setting  Out  the  Debt,  373. 

(3)  Description  of  Mortgaged  Premises,  374. 

(a)  Necessity  of  Proper  Description,  374. 
\b)  Sufficiency,  375. 

aa.  In  General,  375. 

bb.    Reference    to    Extraneous    Instru- 
ments,  376. 
(c)  Remedies  for  Insufficietit  Description,  377. 

(4)  Allegation  that  Mortgage  7vas  Recorded,  377. 

(5)  Allegation  of  Notipayfnent,  377. 

(a)  In  General,  2^11. 

\l))   Averment  of  Demafid,  379. 

(6)  Alleging  Perfonnafice  of  Conditions  an,.^  Accrual 

of  Right  to  Sue,  380. 

(7)  Allegations  Regarding  Plaintiff's  Title,  382. 

{a)  In  General,  382. 

{b)    Where   Plaintiff  Is    an   Assignee   of  the 
Mortgagee,  383. 
aa. .  Sufficiency  of  General  Averment,  383. 
bb.  Alleging    Assignment  of   Bond    or 
Mortgage  Only,  384. 

(8)  Allegations  as  to  Other  Proceedings  at  Law,  384. 

(9)  Allegations  as  to  the  Ifiterests  of  Defendants,  386. 

[a)  In  General,  386. 

UA    Wife's  Interest,  388. 

\c)  Interests  of  Infant  Defendants,  388. 

{d)  Executor's  Interest,  388. 

d.  Prayer  for  Relief,  388. 

^i)  In  General,  388. 

(2)  Deficiency  y^udgments  under  General  Prayer^  390. 
2.    The  Ansiver,  391. 

a.  In  General,  391. 

b.  Specific  Pleas,  392. 

(i)  Introductory  Statement,  392. 
{2)  Pleading  Payment,  392. 
{2,)  Pleading  Fraud,  392. 
(4)  Pleading  Usury,  393. 
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3.  Cross-bill^  Cross-petition^  or  Cross-complaint,  393. 

a.  In  General,   t^^^T)- 

b.  Formal  Sufficiency  of  Cross-pleading,  395. 

4.  Verification  of  Pleadings,  395. 

a.  In  Chancery,  395. 

b.  Under  the  Codes,  396. 

VIII.  Trial  oe  Hearing,  396. 

1.  Method  of  Trial,  396. 

a.  Of  the  Right  to  yury  Trial,  396. 

b.  Reference  of  Issues,  398. 

2.  Consolidation  of  Foreclosure  Suits,  T^^f). 

3.  Evidence,  399. 

a.  Production  of  Bond  or  Note,  399. 

( 1 )  General  Rule,  399. 

(2)  Exceptions  to  the  Rule,  400. 

IX.  Decree,  401. 

1.  ///  General,  401. 

a.  Must  be  Based  on  the  Pleadings,  401. 

b.  Scope  of  the  Decree,  403. 

c.  Enrolment,  and  Miscellaneous  Points  Relating  to  Valid- 

ity and  Effect,  403. 

2.  Form  and  Contents,  404. 

a.  In  General,  404. 

b.  Description  of  Premises,  ^o^. 

c    Provisions  for  Redemption,  408. 

d.  Provisions  as  to  Order  in  Which  Portions  of  Premises 

Must  be  Sold,  411. 
{i\  In  General,  411. 

(2)  Rule  where  Mortgaged  Premises  have  been  Alien- 

ated in  Parcels,  411. 

(a)  General  Rule,  ^11. 

(b)  Exceptions  to  the  Rule,  415. 
{c)   Minority  Rule,  416. 

(3)  Rule  where  Several  Mortgagees  are  Unequally 

Secured,  417. 

(4)  Rule  where  Mortgaged  Premises  Include  a  Home- 

stead, 422. 

3.  Amount  of  the  Decree,  423. 

a.   Generally,  423. 


(i)  Specific  Finding  Required,  423. 
(2^  Reference  for  Computation,  424. 
(3)   Variance  betiveen  Amotmt  Due  and  Evidence  of 
Indebtedness,  425. 

b.  Debt  Only  Partially  Due,  42  j a. 

(i)  Amounts  Falling  Due  after  Commencement  of 
Suit  and  before  Decree,  427. 

(2)  Decree    upon   Default  Rendering    Whole  Debt 

Due,  428. 

(3)  Untnatured  Portions  Provided  For  in  Decree^  ^jo* 

c.  Interest,  430. 

d.  Insurance  Advancements,  432. 
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e.    Taxes,  434. 
/.   Costs,  437. 

fi^   General  Rule,  ^^-j. 

(2)  Additional  Allowances,  438. 

(3)  Priority  in  Awarding  Costs,  438. 

(4)  Qualifications  of  the  Rule,  439. 

(5)  From  What  Fund  Payable,  440. 

(6)  Items  of  Costs,  440. 

(7)  Tender  as  Ajfecting  Costs,  441. 

(8)  Revieju  of  Ruling  Relating  to  Costs,  441. 
g.  Attorney's  Fees,  442. 

(i)  Authority  to  Include,  442. 

(2)  Construction  of  Terms  Authorizing  Allowance  of 

Attorney's  Fees,  444. 

(3)  Scope  of  the  Stipulation,  j^^'j . 
{a\  Amount  of  Attorney's  Fee,  447, 
(5)  Pleading,  448. 

4.  Provisions  Peculiar  to  Strict  Foreclosure,  448. 

5.  Collateral  Attack,  449. 

6.  Deficiency  judgments,  451. 

fl.  /«  General,  451. 

^.    Origin  of  the  Practice  of  Rendering,  45 1 . 

(i)  Early  Chancery  Rule:    Mortgagee  Required  tc 
Collect  Deficiency  by  Separate  Action  at  Law, 

451- 
(2)  Basts  of  Right  to  Render,  452. 

{a\  Extension  of  Equity  jurisdiction^  452. 

\b)   Rules  of  Court,  453. 

{c)   Statutes,  454. 

c.  Parties  Liable,  457. 

(i)  Mortgagor,  457. 

{a)  In  General,  457. 

U))  Release  of  Mortgagor,  458. 

(c)  Effect  of  Mortgage  Alone  in  Determining 
Mortgagor's  Liability  for  Deficiency^  462, 

Estate  of  Deceased  Mortgagor,  464. 
Purchaser  Assuming  Mortgage,  465. 

{a)  In  General,  465. 

{b')    Who  May  Enforce  Purchaser' s  Liability, 
467. 

{c)  Exceptions  to  the  General  Rule,  469. 

(d)  What  Constitutes  an  Assumption,  47 1 . 
\e)    What  Does  Not  Constitute  an  Assumption, 

474-       . 

(/)  Defenses  by  Purchaser   Assuming  Mort- 
gage, 476. 

(^)  Release  of  Purchaser  from  Liability,  478. 
aa.  Prevailing  Rule,  478. 
bb.   Mifiority  Rule,  480. 

f4)   Guarantor  of  Mortgage,  ^Z\. 
5)  Miscellaneous  Parties,  482. 
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(6)  Married  Women^  483. 

d.  Leave  to  Sue,  485. 

e.  Sufficiency   of  Service  to  Authorize   Deficiency    '^udg- 

fttent,  487. 

f.  Time  of  Rendition  of  Deficiency  judgment,  488. 

(i)  Ln  General,  488. 

(2)  y^udgment  before  Maturity  of  Entire  Debt,  490. 

g.  Lien  of  Deficiency  judgment,  492. 

X.  Stay  of  Peoceedings,  492.  ^ 

XL  Appeal,  497. 

1.  When  Appeal  Lies,  497, 

a.  Orders  Appealable,  497. 

b,  Orders  Not  Appealable,  498. 

2.  Parties  to  an  Appeal,  499. 

3.  Questions  Considered  on  Appeal,   500. 

XII.  The  Sale,  501. 

1.  Nature  of  the  Foreclosure  Sale,  t^o\. 

2.  Notice  and  Advertisement,  502. 

a.  Contents,  502. 

(i)  In  General,  502. 

(2)  Descriptions  in  Notice,  503. 

b.  When  and  How  Given,  503. 

(i)  In  General,  503. 

(2)    Time  of  Publication,  ^04. 

3.  Appraisement,  505. 

a.   Necessity,  505. 
•  b.    The  Appraisers,  506. 

c.  The  Report,  507. 

4.  Conduct  of  Sale,  507. 

a.  Who  May  Conduct  Sale,  507. 

(i)  In  General,  507. 

(2)  Delegation  of  Authority,  507. 

(3)  Statutory  Provisions,  508. 

b.  Time  of  Sale,  508. 

c.  Place  of  Sale,  509. 

d.  Who  May  Not  Purchase,  s^io. 

(i)   General  Rule,  510. 

(2)  Officer  Cotiducting  Sale,  510. 

(3)  Deputy  or  Clerk,  Auctioneer,  Appraisers y  Plain- 

tiff '  s  A  ttorney,  510. 

e.  Terms  and  Conditions  of  Sale,  510. 

(i)  hi  General,  510. 

(2)  Sale  on  Credit,  511. 

(3)  Deposit,  512. 

f.  Order  or  Manner  of  Sale,  _5 1 2. 
(i)  Sale  in  Parcels  or  En  Masse,  512. 

[a)  Discretion  of  Court,  512. 


b^    Discretion  of  Officer,  513- 
{c)    Distinct  or  Divisible  Tracts,  513. 
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[d)  Description  in  Mortgage  Followed,  514. 

\e')    Tracts  Used  Together,  515. 

f/)  Owner's  Direction  Followed,  515. 

1^)  Property  of  Infant  Defendants,  515. 

\h\  Sale  of  Enough  to  Satisfy  Debt,  515. 

\i)  Sale  for  Instalment  of  Debt,  516. 

(y )  Protection  of  yunior  Incumbrancers,   517. 

{k)  Sale  En  Masse,  ^ly. 

il)  Sale  after  Offer  in  Parcels,  518. 

\ni)  Order  of  Court  Must  Be  Followed,  518. 

In)  Sale  En  Masse  Voidable  Only,  51 9. 

(0)   Grounds  for  Vacating  Sale  En  Masse,  519. 

(/)  Sale    of    Real   and    Personal    Property 

Together,  519. 
(^)  Miscellaneous,  520. 

aa.  Do7uer  Protected,  520. 

bb.    Homestead  Reserved,  520. 

cc.     Two  Mortgages,  520. 

dd.  Discharge  of  Part  Security,  520. 

ee.    Tenants  in  Conwion,  520. 

ff.    Rights  of  First  Mortgagee,  e^2o. 

gg.  Rights  of  Second  Mortgagee,  520. 

hh.  Rights  of  Lessee,  520. 

//.     Dedication,  521. 

jj.     School- fu7id Mortgage,  521. 

kk.  Effect  of  Waiver  of  Right  to  Re- 
deem, 521. 
g.  Bidding,  521. 


(i)  Manner  of  Bid,  C2i. 


(2)  Illegal  Bidding,  522. 
(a)  Deterring  Bidding,  522. 
{b)   Puff ng  Bidding,  523. 

(3)  Valid  Agreements  for  Bidding,  524. 
^«)  Agreements  to  Bid,  524. 
(^)    Combinations  for  Bidding,  525. 

Withdrawing  Bid,  526. 
Assignment  of  Bid,  526. 
f6)  Opening  Bidding,  526. 
(7)  Enforcing  Bid,  527.  • 

Adjournment  and  Continuance,  529. 
'i)  /«  General,  529. 

[2)  Announcement,  530. 

5.  ^4^^r/,  531. 

a.   Contents,  531. 

^.    T/'wi^  ^/  Filing  and  Effect ^  531. 

6.  Confirmation,  531. 

a,  Necessity,  531. 

^i)   General  Rule,  531. 

^2^  Modifications  of  the  General  Rule ,  532. 

(3)  Waiver,  535.      ^ 

^.   Objections  to  Confirmation,  535. 
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Who  May  Object,  535. 
Who  May  Not  Object,  536. 

c.  Order  of  Conjirmation,  536. 

d.  Effect  of  Confirmation,  536. 
7.  Effect  of  Reversal  of  Decree,  539. 

Xm.  Second  ob  Re-Fobeclosube,  539. 

CROSS-REFERENCES. 

As  to  Foreclosure    of    Chattel    Mortgages,    see    article    CHA  TTEL 

MORTGAGES,  vol.  4,  p.  507. 
Foreclosure  of  Mechanics'  Lien,    see   article   MECHANICS' 

LIENS, 
judicial  Sales  Generally,  see  article  JUDICIAL  SALES. 
Putting  Purchaser  at  Foreclosure  Sale  into  Possession,  see  article 

ASSISTANCE,  WRIT  OF,  vol.  2,  p.  975. 
Receivers    and    Referees^     see     articles     RECEIVERS    and 

REFERENCES. 

I.  Definition  and  Tebminology.  —  The  term  "foreclosure" 
has  undergone  a  marked  change  in  signification  since  it  was  first 
employed  in  legal  nomenclature.  It  was  formerly  applied  only  to 
a  proceeding  whose  direct  and  immediate  result  was  to  cut  off  or 
"  foreclose  "  the  equity  of  redemption  allowed  a  mortgagee  by  the 
courts  of  chancery.*  Owing,  however,  to  a  change  in  the  legal 
theory  of  the  mortgage  and  in  the  methods  employed  for  its 
enforcement,  the  term  "  foreclosure  "  has  acquired  a  broader  mean- 
ing, and  now  includes  not  merely  a  proceeding  which  extinguishes 
ipso  facto  the  interests  of  the  mortgagor  in  the  premises,,  but  also 
a  proceeding  which  results  in  a  sale  thereof.*     Thus,  the  Con- 

1.  Original  Meaning  of  Term. — Spence,  right  or   pass   a   title."     Goodman  v. 

Equity    Jurisprudence,   603;    2    Jones  White,  26  Conn.  317. 

on  Mortgages  (4th  ed.),  §  1638.     Com-  2.  Modem     Meaning. —  In     Ansonia 

pare  McMillan  v.  Richards,  9  Cal.  365;  Nat.  Bank's  Appeal,  58  Conn.  260,  the 

Kramer  z/.  Rebman,  9  Iowa  114;  Brown  court    said:     "A    foreclosure    is   any 

V.  National  Bank,  44  Ohio  St.  275.  proceeding  by  which  the  mortgagor's 

"  We  familiarly  say,  that  a  foreclos-  equity  of  redemption  in  the  property  is 

ure  invests  the  petitioner  with  the  inter-  cut  off    beyond    possibility   of    recall, 

est  of  the  party  foreclosed;  but  we  thus  2   Black.  Com.   159;  Powell  on   Mort- 

describe  a  practical  effect  rather  than  gages    1040;    Puffer  v.  Clark,  7  Allen 

state  what  is  absolutely  true.     As  be-  (Mass.)  85;  Pomeroy's  Equity,  §  1227; 

tween  the  two  parties  to  the  bill,  such  3  Washburn's  Real  Property,  237;  An- 

a  proceeding  passes    the   mortgagor's  derson's   Dictionary  of  the  Law,  and 

title  as   effectually  as  a  judicial  sale,  Bouvier's      Dictionary,     ad     verbum; 

because  it  extinguishes  all  the  title  he  Goodman  v.  White,  26  Conn.  322." 

had.     All,    however,   that   is  formally  In   Sichler  v.  Look,  93  Cal.  6rr,  it  is 

done   is    the    extinguishment    of    the  said:     "The    term   'foreclosure'    has 

right,  the  interposition  of  a  perpetual  itself  acquired  a  modern  significance, 

legal  bar  against  the  party  foreclosed,  corresponding  with  the  change  in  the 

Such  is  the  plain,  literal  meaning  of  procedure.    Insteadof  being  effected  by 

the  terms  used.     The  decree  only  pro-  the  judgment  itself,  it  is  effected  by  the 

fesses  to  close  a  door  which  equity  be-  sale  under  the  judgment,  and  therefore 

fore  had  kept  open;    not  to  confer  a  a  provision    in   the  judgment  for   the 
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necticut  statute  confining  actions  for  a  deficiency  to  parties  who 
were  made  defendants  to  foreclosure  applies  to  proceedings  for 
the  sale  of  the  property.*  Foreclosure  also  includes  the  exer- 
cise of  a  power  of  sale  conferred  by  a  mortgage  and  by  which  the 
mortgagor's  rights  are  extinguished.*  But  the  publication  of  the 
notice  of  sale  in  pursuance  of  the  exercise  of  such  a  power  does 
not  constitute  foreclosure,  and  under  a  statute  limiting  the  right 
to  foreclosure  by  advertisement  to  a  period  of  ten  years  after  the 
maturity  of  the  mortgage  the  entire  proceeding  must  have 
been  completed  within  that  period.^  The  term  '*'  foreclosure  " 
includes  the  sale  of  the  property  and  the  execution  of  the 
sheriff's  deed  as  well  as  the  decree,  and  under  a  statute  which 
permits  actions  to  foreclose  mortgages  covering  land  in  different 
counties  to  be  brought  in  either,  the  sale  may  take  place  in  one 
of  such  counties  though  the  decree  was  rendered  in  the  other.* 
A  note  executed  upon  condition  that  the  maker  shall  acquire 
title  under  a  foreclosure  certificate  of  premises  in  which  he 
already  owns  the  equity  of  redemption,  becomes  payable  if  such 
maker  purchases  mortgages  covering  such  premises  and  thereby 
effects  a  merger  of  his  interests.*  A  mortgage  clause  providing 
for  an  attorney's  fee  "in  the  event  of  foreclosure "  will  not 
authorize  the  allowance  of  such  fee  upon  mere  commencement  of 


foreclosure  becomes  meaningless  and 
redundant."  See  also  Goldtree  v.  Mc- 
Alister,  86  Cal.  93. 

1.  Ansonia  Nat.  Bank's  Appeal,  58 
Conn.  257. 

2.  Butte  First  Nat.  Bank  v.  Bell  Sil- 
ver, etc.,  Min.  Co.,  8  Mont.  51,  where 
the  court  said:  "  We  need  not  multi- 
ply instances  in  which  the  word  'fore- 
closure '  is  used  to  denote  a  sale  of  the 
mortgaged  property  under  a  power  of 
sale,  and  that  it  is  a  foreclosure,  be- 
cause it  as  effectually  bars  the  equity 
of  redemption  as  a  decree  in  chancery. 
We  know  of  no  authority  to  the  con- 
trary." 

3.  Duncan  v.  Cobb,  32  Minn.  463, 
wherein  the  court  said:  "  In  impos- 
ing this  limitation  in  respect  to  the 
right  of  foreclosure,  the  legislature 
has  used  language,  the  natural  import 
of  which  is  inconsistent  with  the  the- 
ory of  construction  that  the  commence- 
ment of  the  proceedings  within  the 
time  limited  avoids  the  bar  of  the  stat- 
ute. A  mortgage  is  not  '  foreclosed  ' 
by  a  publication  of  a  notice  of  sale. 
In  no  sense,  either  popular  or  techni- 
cal, can  that  term  be  applicable  until  a 
sale  of  the  property  has  been  effected. 
The  acts  to  be  done  prior  to  the  sale  are 
of  no  effect  if  no  sale  is  made.     They 


are  conditions  to  be  performed  before 
the  mortgagee  is  authorized  to  sell. 
The  exercise  of  the  power  conferred 
upon  the  mortgagee,  and  which  is 
regulated  by  statute,  consists  essen- 
tially in  the  sale,  and  not  in  the  publi- 
cation of  notices.  We  cannot  declare 
the  import  of  the  statute  to  be  that  fore- 
closure proceedings  commenced  within 
ten  years  may  be  completed  thereafter, 
without  giving  to  the  word  '  fore- 
closed '  a  meaning  which  it  does  not 
bear  in  its  popular  use,  and  which  is 
not  its  true  signification.  That  would 
be  legislation,  not  construction." 

4.  Goldtree     v.    McAlister,    86    Cal. 

93. 

5.  Puffer  V.  Clark,  7  Allen  (Mass.) 
85,  the  court  saying:  "  The  defendant 
holds  the  land  by  a  good  title  and  in- 
defeasible. He  holds  it  under  his 
mortgage;  that  is,  under  the  merger 
of  the  mortgage  in  the  equity  of 
redemption,  uniting  the  two  estates  of. 
mortgagee  and  mortgagor  in  his  own 
person.  The  mortgage  is  '  foreclosed,' 
in  the  sense  that  no  one  has  the  righ- 
to redeem  it,  or  to  call  him  to  account 
under  it;  and  this  was  the  only  reason- 
able meaning  which  the  parties  could 
have  attached  to  the  word  '  foreclos- 
ure '  in  the  condition  of  the  note." 
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proceedings  to  foreclose  which  are  discontinued  by  a  tender  of 
the  amount  of  the  debt.*  A  proceeding  in  which  the  plaintiff 
prays  for  judgment  on  a  note,  the  sale  of  property  mortgaged  to 
secure  it,  and  the  application  of  the  proceeds  to  the  payment  of 
the  debt,  is  equivalent  to  a  suit  for  foreclosure,  though  the  term 
itself  is  not  used.*  But  an  action  to  recover  possession  of  real 
property  is  not  a  foreclosure  suit  and  cannot  be  converted  into  one.' 

II.  Forms  AND  Methods  —  1.  Classification.  —  No  less  than  eight 
distinct  methods  of  enforcing  mortgages  are  employed  in  the  dif- 
ferent states  and  territories  of  the  American  Union.  They  may 
all,  however,  be  resolved  into  two  general  groups,  viz.:  First, 
judicial  methods,  or  those  which  require  a  proceeding  in  court, 
and  secondly,  summary  methods,  or  those  which  involve  no  such 
proceeding.  Of  the  former  class  there  are :  (i)  strict  foreclos- 
ure, (2)  equitable  foreclosure,  (3)  scire  facias,  (4)  rule  nisi  in 
Georgia,  (5)  writ  of  entry,  and  (6)  ejectment.  The  summary 
methods  are:  (i)  advertisement  and  sale  under  a  power,  (2)  entry 
and  possession. 

The  foregoing  methods  will  be  treated  in  detail  in  subsequent 
portions  of  this  article.* 

2.  Alphabetical  Summary  by  States  of  Systems  Prevailing  Therein  — 
Prefatory  Statement.  —  While  the  different  foreclosure  methods  are 
thus  reducible  to  a  comparatively  small  number,  their  distri- 
bution among  the  states  and  territories  of  the  Union  is  far  from 
uniform,  hardly  any  two  of  them  having  exactly  the  same  sys- 
tem. It  frequently  happens,  however,  in  these  days  of  widely 
extending  business  transactions,  that  the  practitioner  is  called 
upon  to  foreclose  mortgages  covering  lands  in  another  state,  and 
a  knowledge  of  the  laws  of  any  given  locality  in  this  particular 
may  thus  become  imperative.  To  supply  this  need  a  summary 
is  herein  presented  of  the  foreclosure  systems  of  all  jurisdictions, 

1.  Commencement  of  Action  is  Not  Fore-  entered  in  and  become  apart  of  the 

closure.  —  Schmidt  v.  "Potter,   35    Iowa  judgment." 

426;  Jennings  v.  McKay,  19  Kan.  122,  2.  Graham  v.  Blinn,  3  Wyoming  746. 

where  the  court,  per  Brewer,  J.,  said:  8.  De  Walt  v.  Kinard,  33  S.  Car.  528. 

"  The  stipulation  in  the  case  at  bar  is,  4.  In  England  strict  foreclosure  was 

that    an    attorney-fee   for   foreclosure  formerly   the   usual  method   (2   Coote 

shall,    with    costs    of   suit,    be    taxed  Mortgages  [5th  ed.]  1073),  but  it  is  now 

against   the   mortgagor.      There    was  provided  by  statute  that  the  court  may 

here  no  foreclosure.     The  commence-  direct  a  sale  of  the  premises  instead  of 

ment  of  an  action  to  foreclose  is  not  a  enteringa  decree  of  foreclosure  (92  Eng. 

foreclosure.     Strictly  speaking  there  is  Stat,  at  L.  [15  and  16  Vict.],  c.  86,  §  48). 

no  foreclosure   until  the    mortgagor's  Power-of-sale   mortgages   are    also  in 

interest  is  actually  and  finally  barred  —  vogue. 

forever  closed,  as  the  term  suggests.  In  Hawaii    foreclosure   by  action   is 

This,  under  our  laws,  would  not  be  at  in  vogue,  but  powers  of  sale  in  mort- 

least   until   the   sale,  and  perhaps  not  gages    are    valid,    and    the    statutory 

until  the  confirmation  of  the  sale.     So  aflSdavit     setting     forth     the     circum- 

that  the  stipulation  in  this  case  is  not  stances  of  the  sale  may  be  made  by  the 

so  strong  in  favor  of  the  mortgagee  as  mortgagee's  attorney  as  well  as  by  him- 

in  most  mortgages  where  the  stipula-  self.     Wailuku  Sugar  Co.  v.  Dean,  8 

tion  is  that   the  attorney-fee  shall  be  Hawaiian  108. 
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the  amplification  of  these  being  reserved  for  a  later  subdivision 
of  this  article. 

In  Alabama  two  methods  of  foreclosure  are  in  vogue,  one  by 
bill  in  equity,  and  the  other  by  sale  under  a  power  contained  in 
a  mortgage  or  trust  deed.  The  latter  method  does  not  exclude 
the  former,  and  the  mortgagee  may  proceed  in  equity  to  fore- 
close even  though  his  mortgage  contained  a  power  of  sale.^ 
Where  the  mortgage  contains  a  power,  the  sale  in  execution 
thereof  cuts  off  the  equity  of  redemption  like  a  decree  of  strict 
foreclosure.*  The  power  follows  an  assignment  of  the  debt  and 
may  be  executed  by  the  assignee.^ 

A  decree  for  the  sale  of  the  premises  is  the  usual  practice  in 
Alabama,  but  a  decree  of  strict  foreclosure  has  been  sanctioned 
where  the  property  was  clearly  insufficient  to  satisfy  the  debt,* 
or  where  the  mortgagor  himself  expressed  a  preference  for  that 
method.* 

In  Arizona  foreclosure  by  action  is  provided  by  statute,  and  sale 
of  the  premises  is  required,  thus  excluding  the  remedy  by  strict 
foreclosure.® 

Foreclosure  by  advertisement  and  sale  under  a  power  contained 
in  a  mortgage  or  deed  of  trust  is  also  recognized  by  statute.''' 
But  the  remedy  is  expressly  made  cumulative  to  foreclosure  by 
action.** 

In  Arkanaas  foreclosure  by  action  is  provided  by  statute,  and 
sale  of  the  premises  is  imperatively  required,®  but  powers  of  sale 
in  mortgages  and  deeds  of  trust  are  also  valid.***     Moreover,  the 

1.  Vaughan  v.  Marable,  64  Ala.  60;  6.  Hunt  v.  Lewin,  4  Stew  &  P.  (Ala.) 
Carradine  v.  O'Connor,  21  Ala.  573;  153,  where  a  decree  of  strict  foreclos- 
McGowan  v.  Branch  Bank,  7  Ala.  823;  ure  was  rendered,  and  the  court  after 
Marriott  v.  Givens,  8  Ala.  694.  discussingthehistory  of  the  foreclosure 

2.  Childress  v.  Monette,  54  Ala.  317;  action  further  said:  "  As  it  does  not 
Bailey  v.  Timberlake,  74  Ala.  221;  appear  that  complainant  is  entitled  to 
Harris  v.  Miller,  71  Ala.  26;  Otis  v.  any  other  remedy  than  the  proceeding 
McMillan,  70  Ala.  46;  Lehman  v.  j«  r^w  on  the  bill  to  foreclose  the  mort- 
Shook,  69  Ala.  486.  S^S^\  or  if  he  has  any  other,  the  strict 

S.  Ala.  Code  1886,  §  1844.  foreclosure   is  not    conclusive  against 
4.  Hitchcock  v.   U.  S.  Bank,  7  Ala.  his  right  to  recover  the  balance;  and  as 
442,  where  the  court  said:   "  Our  prac-  decrees  for  sales,  though  most  usual 
tice  certainly  is  not  to  decree  a  strict  and  often  best  adapted  to  the  justice  of 
foreclosure;    but    we   think,   with    the  the  case,  are  mainly  intended  for  the 
chancellor,  that  there  is  no  impropriety  benefit  of  the    mortgagors,  and  these 
in  such  a  decree,  when  the  facts  of  the  have   expressed    their    preference   for 
case  warrant  it..    If  the  property  mort-  such  foreclosure,  and  which  cannot  fail 
gaged  is  clearly  insufficient  to  pay  the  to  secure    to  the    mortgagee   the    full 
mortgaged  debt,  we  can  see  no  reason  value  or  benefit  of  the  pledge,  I  am  of 
why  the  mortgagee   should  be  put  to  opinion  there  is  no  solid  objection  to 
the  expense  of  a  sale,  if  he  is  willing  to  the  decree  as  rendered  below." 
take  a  strict  foreclosure.     If  the  fact  6.  Ariz.  Code  Civ.  Pro.,  §  149. 
be  not  admitted,  a  reference  might  be  7.  Ariz.  Stat.  1887,  §  2359. 
made    to   the    master  to   ascertain   its  8.  Ariz.  Stat.  1887,  |  2358. 
value,  and  if  the  question  were  doubt-  9.  Ark.  Dig.  Stat.  1884,  8  5169. 
ful,  and  no  consent  given,  certainly  no  10.  Ark.  Dig.  Stat.  1884,  ^  4759;  Mar- 
such  decree  ought  to  be  made."  tin  v.  Ward,  60  Ark.  510. 
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common-law  rule  on  the  subject  of  the  rights  of  a  mortgagee 
after  condition  broken  prevails,  and  if  the  debtor  fails  to  pay  the 
mortgage  debt  at  the  law  day,  the  mortgagee  is  entitled  to  the 
possession  of  the  mortgaged  property,  and  may  maintain  eject- 
ment therefor.* 

In  California  foreclosure  by  action  is  provided  by  statute,'  but 
there  is  also  statutory  sanction  for  the  enforcement  of  the 
mortgage  debt  by  the  exercise  of  a  power  of  feale  in  the  mort- 
gage.^ By  virtue  of  an  early  statute  "*  the  owner  of  the  equity 
of  redemption  cannot  be  cut  off  from  his  estate,  save  by  sale  in 
pursuance  of  a  decree  of  the  court.*  Strict  foreclosure  is,  there- 
fore, unknown  to  the  law  of  California.* 

In  Colorado  statutory  foreclosure  by  action  is  in  vogue.''  The 
statute  also  provides  that  a  mortgage  shall  not  be  deemed  a  con- 
veyance so  as  to  enable  the  mortgagee  to  obtain  possession 
"  without  foreclosure  and  sale."*  And  this  provision  has  been 
deemed  sufficient  to  exclude  the  remedy  by  strict  foreclosure.* 

In  Connecticut,  until  recently,  strict  foreclosure  was  the  regular 
and  exclusive  practice,**  and  for  this  reason  the  doctrine  of  mar- 


It  Per  Caldwell,  J.,  in  Dow  v.  Mem- 
phis, etc.,  R.  Co.,  20  Fed.  Rep.  260, 
citing  Fitzgerald  v.  Beebe,  7  Ark.  310; 
Gilchrist  v.  Patterson,  18  Ark.  575. 

2.  Cal.  Code  Civ.  Pro.,  §  726. 

3.  Cal.  Civil  Code,  §  2931. 

4.  Cal.  Pr.  Act,  §  260,  cited  in  Goode- 
now  V.  Ewer,  16  Cal.  461. 

6.  Goodenow  v.  Ewer,  16  Cal.  468. 

6.  McMillan  v.  Richards,  9  Cal.  411. 
Compare  Whitney  v.   Higgins,  10  Cal. 

547- 

7.  Colo.  Code  Civ.  Pro.,  §  234. 

8.  Colo.  Code  1883,  §  263. 

9.  Nevin  v.  Lulu,  etc.,  Silver  Min. 
Co.,  10  Colo.  357,  the  court  saying: 
"  The  facts  alleged  and  proved  clearly 
entitled  the  plaintiff  to  a  decree  of  fore- 
closure and  sale.  To  warrant  a  decree 
of  strict  foreclosure,  where  the  practice 
permits  such  a  foreclosure,  the  evi- 
dence should  show  that  the  interests  of 
both  parties  require  it.  The  bill  of 
exceptions  does  not  purport  to  contain 
all  the  evidence  and  does  not  contain 
any  evidence  upon  this  question.  This 
court  cannot  review  the  findings  of  the 
court  below,  upon  which  the  decree  is 
based,  unless  the  bill  of  exceptions 
brings  up  the  evidence  upon  which  the 
findings  are  to  be  reviewed;  and  when 
this  is  not  done,  this  court  will  assume 
that  the  evidence  given  was  sufficient 
to  justify  the  decree.  The  decree  in 
this  case  was  made,  and  the  argument 
upon    the     appeal    based,    upon    the 


assumption  that,  under  proper  circum- 
stances, the  practice  in  this  state  per- 
mitted a  strict  foreclosure  of  a  mort- 
gage. We  do  not  think  a  mortgage 
can  be  foreclosed  without  a  sale  of  the 
mortgaged  premises  under  a  decree  of 
foreclosure.  *  *  *  The  '  foreclos- 
ure and  sale  '  must  be  a  foreclosure 
and  sale  provided  for  in  section  234  of 
the  code.  This  is  rendered  clear  by  the 
exception  of  trust  deeds  from  the 
requirements  of  section  263,  which 
leaves  no  basis  for  a  claim  that  foreclos- 
ure may  be  by  sale  without  decree." 

10.  Gates  v.  Boston,  etc..  Air  Line 
R.  Co.,  53  Conn.  333,  where  the  court, 
per  Stoddard,  J.,  said:  "  In  this  state, 
irrespective  of  legislative  or  judicial 
authority  in  the  special  instance,  the 
effect  of  a  foreclosure  is  to  vest  abso- 
lutely the  property  of  the  mortgagor 
in  the  mortgagee.  It  simply  cuts  off 
the  right  of  redemption  existing  in  the 
mortgagor,  and  thereafter  the  mort- 
gagee stands  with  reference  to  the 
mortgaged  property  in  the  same  rela- 
tion as  did  the  mortgagor.  He  has  the 
title  of  the  former  owner  of  the  equity, 
and  nothing  more.  He  holds  the  prop- 
erty subject  to  all  charges,  duties, 
pledges,  and  equities  existing  prior  to 
the  execution  of  the  mortgage  deed. 
We  have  not  adopted  the  practice  of 
selling  the  property  upon  foreclosure." 
Compare  Hill  v.  Meeker,  23  Conn.  592; 
Derby  Bank  v.  Landon,  3  Conn.  62. 
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shaling  securities  was  not  applied  to  mortgages.*  A  late  statute, 
however,  authorizes  foreclosure  by  a  decree  of  sale  upon  the  writ- 
ten motion  of  any  party  to  the  suit.* 

In  Delaware,  while  the  usual  method  of  foreclosure  is  by  scire 
facias,^  still  this  remedy  is  not  exclusive,  and  foreclosure  by  bill 
in  equity  is  authorized,  as  a  part  of  the  inherent  jurisdiction  of 
courts  of  chancery."*  The  usual  practice  upon  foreclosure  by 
this  method  is  to'render  a  decree  of  sale,'  but  there  appears  tg 
be  no  statutory  reason  why  strict  foreclosure  should  not  be 
employed. 

In  the  District  of  Columbia  mortgages  and  deeds  of  trust  with 
powers  of  sale  are  in  use,  but  the  holders  of  such  instruments,  as 
well  as  of  ordinary  mortgages,  may  foreclose  by  bill  in  equity.® 

In  Florida  a  special  statutory  method  of  foreclosure  prevails,  and 
strict  foreclosure  is  not  sanctioned.'' 

In  Georgia  the  statute  provides  for  a  peculiar  method  of  fore- 
closure,** but  this  is  expressly  made  cumulative  to  the  remedy  by 
a  bill  in  equity.*  And  while  the  latter  method  is  not  common, 
there  seems  to  be  no  express  prohibition  of  a  decree  of  strict 
foreclosure.     It   seems   that   powers   of   sale   in   mortgages  and 


1.  Mix  V.  Hotchkiss,  14  Conn.  32, 
the  opinion  containing  the  following 
reasons:  "  The  general  principles  of 
equity  in  regard  to  the  marshaling 
of  securities  are  well  understood;  but 
whether  they  are  applicable  to  our  sys- 
tem, in  cases  where  we  do  not  direct 
the  sale  of  the  premises,  is  the  ques- 
tion. We  do  not  know  that  they  have 
ever  been  applied  to  mortgages  of  real 
estate  here,  as  they  have  been  in  states 
and  countries  where  the  foreclosure  of 
mortgages  is  effected  by  a  sale  of  the 
premises.  Nor  do  we  see  how  they 
can  be,  without  essentially  interfering 
with  the  rights  of  mortgagees  as  secured 
by  contract.  Where  mortgaged  prem- 
ises are  sold  to  satisfy  incumbrances, 
there  can  be  no  injustice  in  compel- 
ling a  first  mortgagee  to  resort,  in  the 
first  instance,  to  lands  unencumbered 
by  other  liens.  He  is  entitled  to  satis- 
faction in  money;  and  no  matter  to 
him  where  he  begins  to  sell.  But  in 
this  state,  the  mortgagee,  upon  fore- 
closure, receives  the  land  itself;  and  it 
would  be  manifest  injustice  to  compel 
him  to  receive  less  than  is  secured  to 
him  by  his  deed.  It  would  seem  very 
much  like  impairing  the  obligation  of 
a  contract  by  judicial  authority.  The 
contract  is,  that  the  mortgagee  shall 
hold  the  whole  land  mortgaged  until  the 
whole  debt  is  paid;  and  who  shall  say 
how  much  less  is  adequate  security. 


when  the  parties  have  said  that  noth- 
ing less  will  be  ?  " 

2.  Conn.  Gen.  Stat.  1888,  §  23.  The 
provision  is  made  to  apply  to  all  mort- 
gages executed  since  June  i,  1886. 

3.  Rev.  Stat.  Del.  1893. 

4.  Fox  V.  Wharton,  5  Del.  Ch.  200. 

6.  VanVrankin  v.  Roberts,  (Del.  1893) 
29  Atl.  Rep.  1044;  Fox  V.  Wharton,  5 
Del.  Ch.  200.  The  opinions  in  these 
cases  do  not  discuss  the  right  to  render 
a  decree  of  strict  foreclosure,  but  these 
actually  rendered  were  -for  sales  of 
premises. 

6.  Fraser  v.  Prather,  i  MacArthur 
(D.  C.)  206. 

7.  Browne  v.  Browne,  17  Fla.  607, 
the  court  saying:  "  There  is  in  this 
state  no  method  either  at  law  or  in 
equity  by  which  a  mortgagee  can  be 
adjudged  absolute  owner  of  the  mort- 
gaged property;  in  other  words,  we 
have  no  strict  foreclosure.  His  equi- 
table remedy  here  is  a  sale  of  the  prop- 
erty to  pay  his  debt,  and  his  rights  at 
law  are  confined  to  actions  personal 
upon  the  debt  and  the  summary 
remedy  under  the  act  to  regulate  the 
foreclosure  of  mortgages  by  the  courts 
of  common  law.  This  last  proceeding 
has  been  called  'an  anomalous  one  for 
which  neither  the  courts  of  common 
law  nor  equity  furnish  a  precedent.'"" 

8.  Ga.  Code,  §§  3962-3968. 

9.  Ga.  Code,  §  3978. 
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deeds  of  trust  are  in  common  use  and  are  valid.* 

In  Idaho  the  statute  provides  a  method  of  foreclosure  by  a 
decree  of  sale.'  And  as  it  also  contains  a  provision  similar  to 
that  heretofore  discussed  in  Colorado,  the  practice  of  strict  fore- 
closure is  probably  to  be  taken  as  prohibited.'  A  deed  which 
together  with  a  separate  instrument  for  re-conveyance  consti- 
tutes a  mortgage,  must  be  foreclosed  in  the  statutory  manner, 
and  the  grantee  cannot  recover  possession  by  ejectment.* 

In  Illinois  two  methods  of  foreclosure  are  now  commonly  in 
vogue,  viz. :  by  bill  in  equity,  and  at  law  by  scire  facias.  The 
latter  is  specifically  regulated  by  statute,*  and  applies  only  to 
mortgages  given  to  secure  the  payment  of  money;  it  is  not 
available  where  the  security  is  for  the  delivery  of  specific  articles, 
or  for  the  performance  of  other  acts.®  So  this  remedy  cannot 
be  invoked  until  the  last  instalment  of  the  debt  is  due.'' 


1.  Ray  V.  Hemphill,  97  Ga.  563. 

2.  Idaho  Rev.  Stat.  1887,  §  4520. 

3.  Idaho  Rev.  Stat.,  §  4523;  Nevinz/. 
Lulu,  etc.,  Silver  Min.  Co.,  10  Colo. 
357. 

4.  Kelley  v.  Leachtnan,  2  Idaho 
1112,  where  the  court  says:  "  Since 
the  deed  and  agreement  to  reconvey 
constitute  a  mortgage,  our  statute 
steps  in  to  direct  and  control  the  rem- 
edy in  case  of  default,  which  must  be 
by  foreclosure  and  sale.  Section  4520, 
Rev.  Stat.  Idaho.  Ejectment  is  posi- 
tively and  specifically  forbidden.  Sec- 
tion 4523  is  as  follows:  'A  mort- 
gage of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its 
terms,  so  as  to  enable  the  owner  of  a 
mortgage  to  recover  possession  of  the 
real  property,  without  a  foreclosure 
and  sale.'  Since  the  plaintiff  is  not 
seeking  to  recover  any  indebtedness  in 
this  action,  and  the  action  in  its  pres- 
ent form  cannot  be  maintained,  the 
amount  paid  on  the  debt  is  not  in 
issue.  As  ejectment  will  not  lie,  the 
question  as  to  whether  such  action  is 
barred  by  statute  of  limitations  is  not 
in  the  case.  For  the  same  reasons  the 
cross-petition  by  defendant  to  quiet 
title  to  another  and  separate  tract  of 
land  cannot  be  maintained  herein." 

5.  2  Starr  &  Curtis  Ann.  Stat.  111.,  c. 
95,  §§  18-22. 

6.  McCumber  v.  Oilman,  13  111.  542, 
where  the  court  after  quoting  the  stat- 
ute says:  "  It  is  very  apparent  that 
the  statutory  remedy  of  foreclosure  by 
scire  facias  applies  only  to  mortgages 
made  to  secure  the  payment  of  money. 
It  does  not  extend  to  mortgages  made 
to  secure  the  delivery  of  specific  articles 


of  property  or  the  performance  of  other 
acts.  The  mortgage  in  question  was 
clearly  not  within  the  provisions  of  the 
statute.  The  note  was  not  for  the  pay- 
ment of  money.  It  was  simply  a 
promise  to  pay  internal  improvement 
scrip  to  the  nominal  amount  of  $600. 
If  not  paid  at  maturity,  the  payee 
could  not  claim  to  recover  the  sum 
named  in  money.  In  an  action  on  the 
note,  the  true  measure  of  damages 
would  be  the  cash  value  of  that  many 
dollars  of  scrip,  on  the  day  it  should 
have  been  delivered,  and  interest  ac- 
cording to  the  terms  of  the  contract. 
The  case  of  Smith  v.  Dunlap,  12  111. 
184,  is  conclusive  of  the  question.  The 
mortgagee  has  mistaken  the  appropri- 
ate remedy.  He  must  bring  ejectment 
to  recover  the  possession  of  the  mort- 
gaged premises,  or  resort  to  a  bill  in 
chancery  to  foreclose  the  mortgage." 

7.  Carroll  v.  Ballance,  26  111.  20, 
where  it  is  observed:  "  The  statute  to 
which  appellant  refers  under  the  first 
point  he  makes,  that  a  mortgage  can- 
not be  foreclosed  until  the  last  instal- 
ment is  due,  means  only,  that  the  mort- 
gagee cannot  resort  to  the  proceeding 
by  scire  facias,  until  the  last  instal- 
ment is  due.  It  does  not  debar  him 
from  resorting  to  other  remedies.  He 
may  proceed  personally  against  the 
debtor,  on  the  note,  and  subject  his 
general  property  to  the  judgment;  or 
he  may  bring  ejectment  on  condition 
broken,  or  make  peaceable  entry,  or  file 
a  bill  in  chancery  for  a  strict  foreclos- 
ure, for  a  foreclosure  and  sale,  or  if  he 
prefers  it,  sue  out  a  scire  facias.  The 
remedies  are  various  and  concurrent  or 
successive,  as  may  be  deemed  proper," 
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The  mortgagee  may  also  maintain  ejectment.* 

Powers  of  sale  in  mortgages  and  deeds  of  trust,  while  formerly 
valid  and  commonly  in  use,  are  now  rendered  inoperative  by 
virtue  of  a  statute  which  provides  that  no  sale  shall  take  place 
except  in  pursuance  of  a  judgment  or  decree  of  court.* 

There  is  no  statutory  prohibition  of  strict  foreclosure,*  and 
that  method  has  been  employed  concurrently  with  equitable 
foreclosure  from  the  earliest  period.*  Thus  where  the  only 
parties  interested  in  the  suit  are  the  owners  of  the  equity  of 
redemption  and  of  the  mortgage,  and  the  value  of  the  premises 
is  not  in  excess  of  the  debt,*  and  the  mortgagor  has  absconded* 
or  is  insolvent,''  it  is  proper  to  render  a  decree  of  strict  fore- 
closure. Nevertheless,  the  practice  of  rendering  such  decrees  is 
not  favored.®  Such  a  decree  is  never  proper  unless  the  mort- 
gagee is  willing  to  take  the  property  in  satisfaction  of  his  whole 


1.  Carroll  v.  Ballance,  26  111.  9;  Mc- 
Cumber  t/.  Gilman,  13  111.  543. 

2.  Starr  &  Curtis  Ann.  Stat.,  c.  95, 

§17. 

3.  Stephens  v.  Bichnell,  27  111,  446. 
In  Johnson  v.  Donnell,  15  111.  98,  the 

question  of  the  effect  of  the  statute  pro- 
viding for  sales  upon  foreclosure  was 
discussed  as  follows:  "It  is  now  in- 
sisted that  under  our  statute  the  court 
had  no  right  to  decree  a  strict  foreclos- 
ure, but  was  bound  to  order  the  prem- 
ises to  be  sold.  The  twenty-fourth  sec- 
tion of  the  fifty-seventh  chapter,  R.  S., 
is  relied  upon  to  sustain  this  position. 
It  is  this:  '  In  all  cases  hereafter 
where  lands  shall  be  sold  under  and 
by  virtue  of  any  decree  of  a  court  of 
equity  for  the  sale  of  mortgaged  lands, 
it  shall  be  lawful  for  the  mortgagor  of 
such  lands,  his  heirs,  executors,  admin- 
istrators, or  grantees,  to  redeem  the 
same  in  the  manner  prescribed  in  this 
chapter  for  the  redemption  of  Lands 
sold  by  virtue  of  executions  issued 
upon  judgments  at  common  law;  and 
judgment  creditors  may  redeem  lands 
sold  under  any  such  decree  in  the 
same  manner  as  is  prescribed  for  the 
redemption  of  lands  in  like  manner 
sold  upon  executions  issued  upon 
judgments  at  common  law.'  While  it 
is  admitted  that  this  section  does  not 
in  terms  forbid  the  courts  to  exercise 
the  power  which  they  had  been  in  the 
constant  habit  of  exercising  as  a  part  of 
their  undoubted  jurisdiction,  by  grant- 
ing decrees  of  strict  foreclosures  upon 
mortgages^  yet  it  is  argued  that  such 
power  is  impliedly  taken  away.  I  cer- 
tainly have  never  been  able  so  to  under- 


stand that  statute.  Previous  to  its 
passage,  the  most  usual  mode  of  fore- 
closing mortgages  was  by  ordering  a 
sale  of  the  mortgaged  premises,  at 
some  future  time  to  be  fixed  by  the 
discretion  of  the  court,  either  reserving 
the  right  to  the  mortgagor  to  redeem 
from  that  sale  within  a  specified  time, 
or  making  the  sale  absolute.  When 
no  right  of  redemption  was  allowed, 
the  sale  was  usually  fixed  for  a  distant 
day,  say  six  months  or  a  year,  or  the 
next  term  of  the  court;  but  in  case  the 
decree  provided  for  a  redemption  from 
the  sale,  the  premises  Avere  ordered  to 
be  sold  as  soon  as  the  requisite  notice 
could  be  given.  This  statute  was  evi- 
dently designed  to  fix  a  uniform  rule 
for  such  cases,  and  to  leave  it  no 
longer  to  the  discretion  of  the  courts. 
The  statute  plainly  does  this,  and  it 
professes  to  do  nothing  more.  While 
the  most  usual  mode  of  foreclosing 
mortgages  was  by  ordering  the  mort- 
gaged premises  to  be  sold,  yet  this  was 
by  no  means  the  only  mode.  The 
power  of  strict  foreclosure  was  fre- 
quently exercised,  and  indeed  it  was 
probably  never  refused,  where  the  in- 
terests of  both  parties  manifestly  re- 
quired it,  as  is  often  the  case." 

4.  Johnson  v.  Donnell,  15  III.  98; 
Wilson  V.  Geisler,  19  111.  49;  Vansant  v. 
Allmon,  23  111.  30;  Stephens  v.  Bich- 
nell, 27  111.  444;  Illinois  Starch  Co.  v. 
Ottawa  Hydraulic  Co.,  125  111.  237. 

5.  Horner  v.  Zimmerman,  45  111.  14. 

6.  Wilson  V.  Geisler,  19  111.  49. 

7.  Stephens  v.  Bichnell,  27  111.  444. 

8.  Weiner  v.  Heintz,  17  111.  259; 
Brahm  v.  Dietsch,  15  111.  App.  331. 
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claim,*  nor  unless  either  the  mortgagor  is  insolvent  or  the 
premises  insufficient  to  pay  the  debt.*  It  is  not  usually  proper 
to  render  such  a  decree  where  there  are  other  incumbrancers  or 
purchasers  of  the  equity  of  redemption,'  particularly  if  these 
were  not  made  parties  to  the  suit."* 

Even  where  the  mortgagor  is  deceased  and  his  estate  is  insol- 
vent, the  fact  that  the  equity  of  redemption  would  descend  to 
infant  heirs  in  case  of  strict  foreclosure  will  suggest  a  decree  of 
sale.* 

In  Indiana  the  Statute  provides  that  the  mortgaged  property 
shall  be  sold  upon  foreclosure,®  and  this  in  connection  with  a 
similar  provision  has  been  held  sufficient  to  prevent  the  rendition 
of  a  decree  of  strict  foreclosure,  even  in  the  case  of  a  deed  abso- 
lute on  its  face,  but  shown  to  be  a  mortgage.''  Such  a  decree 
can  never  be  rendered  in  that  state  against  the  owner  of  a  fee,* 
nor  against  a  wife  who  is  "entitled  to  dower,"  ®  though  it  may 
be  rendered  where  the  statutory  foreclosure  and  sale  are  inap- 
propriate *"  and  against  a  mere  lien  holder.** 

A  statute  is  in  force  forbidding  the  exercise  of  a  power  of  sale 
in  a  mortgage.**  A  later  statute  authorizes  a  sale  by  a  trustee 
linder  a  power  in  a  trust  deed.*'  Both  of  these  statutes  are  said 
to  be  operative,  but  the  right  of  foreclosure  by  judicial  proceed- 
ings is  not  in  any  event  excluded.*** 

In  Iowa  the  statute  requires  the  sale  of  the  mortgaged  prop- 
erty,** and  strict  foreclosure  has  no  plaCe  in  the  system  of  pro- 
cedure in  that  state.*®  Even  in  the  foreclosure  of  a  title  bond, 
the  judgment  should  provide  for  the  sale  of  the  premises,*'  but  a 
mortgagee  who  has  obtained  foreclosure  without  making  a  junior 
incumbrancer  a  party  thereto  is  entitled  to  a  decree  cutting  off  the 
latter's  right  of  redemption  upon  his  failure  to  exercise  that  right.  ** 

The  statutory  foreclosure  in  Iowa  is  a  proceeding  to  which  the 
courts  will  apply  the  principles  of  both  law  and  equity.**     But 

1.  Griesbaum  v.  Baum,  iS  111.  App.  9.  Jefferson  z/.Coleman,  iiolnd.515. 
618.  Compare  Farrell  v.  Parlier,  50  111.  10.  Jackson  v.  Weaver,  138  Ind.  539. 
275;  Hollis  z'.  Smith,  9  111.  App.  109.  11.  Jefferson  z'.Coleman, 110 Ind.  515; 

2.  Sheldon  v.  Patterson,  55  111.  507;  Catterlin  v.  Armstrong,  loi  Ind.  267. 
Gorham  v.  Farson,  119  111.  425;  Hollis  12.  Ind.    Rev.     Stat.    1888,    §    1088. 
V.  Smith,  9  111.  App.  109.  And  see  provisions  of  this  act  applied 

3.  Boyer  v.  Boyer,  89  111.  447;  Far-  in  Taber  z/.  Cincinnati,  etc.,  R.  Co.,  15 
rell  V.   Parlier,   50  111.   274;  Decker  v.  Hd.  466. 

Patton,    20   111.    App.    210;     Hollis    v.  13.  Eaton,   etc.,   R,   Co.  v.  Hunt,  20 

Smith,  9  111.  App.   109;    Greenemeyer  Ind.  464. 

V.  Deppe,  6  111.  App.  490;  Rourke  v.  14.  Eaton,   etc.,  R.   Co.   v.  Hunt,  20 

Coulton,  4  111.  App.  257.  Ind.  464. 

4.  Warner  v.  Helm,  6  111.  220.  16.  McClain's  Ann.  Code,  §  4557. 

5.  Boyer  v.  Boyer,  89  111.  447.  16.  Gamut   v.  Gregg,  37   Iowa   574; 

6.  Ind.   Rev.  Slat.   1881;    Code  Civ.  Kramer  i'.  Rebman,  9  Iowa  114. 
Pro.,  §  575.  17-  Gamut  v.  Gregg,  37  Iowa  573. 

7.  Smith  V.  Brand,  64  Ind.  427.  18.  Shaw  v.  Heisey,  48  Iowa  468. 

8.  Jackson  v.  Weaver,  138  Ind.  539;  19.  McDowell  v.  Lloyd,  22  Iowa  448. 
Jefferson  v.  Coleman,  no  Ind.  515.  C<?w/rtr^  Kramer  t/.  Rebman,9  Iowa  114. 
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the  suit  should  be  brought  on  the  chancery  side.* 

Powers  of  sale  in  mortgages  and  deeds  of  trust  are  rendered 
inoperative  by  statute.*  Prior  to  the  enactment  of  this  pro- 
vision, however,  the  exercise  of  such  powers  was  not  an  infre- 
quent occurrence.' 

In  Kansas  judicial  foreclosure  ending  in  a  sale  of  the  premises 
is  expressly  required  by  statute.*  And  "in  this  state  there  is 
nothing  like  a  strict  foreclosure  of  mortgages."* 

The  exercise  of  powers  of  sale  is  forbidden  by  statute.® 
In   Kentucky   the   Statute   provides    for    foreclosure    and   sale.'' 
And  this  appears  to  be  merely  declaratory  of  the  rule  of  practice 
which  has  always  obtained  there.® 

An  early  statute  forbids  a  sale  in  execution  of  a  power  without 
a  decree  of  court.*  Even  prior  to  the  enactment  of  the  statute 
it  seems  doubtful  whether  such  a  power  was  valid ;  *•  at  ^y  rate 
the  power  must  have  been  strictly  followed.** 


1.  Scott  V.  Simeral,  9  Iowa  388. 

2.  Iowa  Code,  §  3319. 

S.  Leffler  v.  Armstrong,  4  Iowa  482; 
Ruddiak  v.  Vail,  7  Iowa  45;  Crocker  v. 
Robinson,  8  Iowa  404;  Boyd  v.  Ellis, 
II  Iowa  97. 

4.  Kan.  Gen.  Stat.  1889,  §  4495. 

5.  Valentine,  J.,  in  Lichty  v.  Mc- 
Martin,  11  Kan.  565. 

6.  Kan.  Gen.  Stat.  1889,  §  4495.  An 
older  statute  (Gen.  Stat.  7176)  provides 
that  the  power  shall  follow  an  assign- 
ment of  the  debt,  but  this  is  rendered 
inoperative  by  the  provision  first  above 
noticed. 

7.  Ky.  Code  of  Practice  1876,  §  376 
(406).  Strict  foreclosure  is  expressly 
forbidden  by  the  succeeding  section, 
375  (404). 

8.  "  In  this  state  we  have  never  re- 
garded the  mortgagee  as  the  owner  of 
the  mortgaged  property,  and  it  is 
doubtful  whether  at  any  time  a  court 
of  equity  would  for  his  benefit  decree 
a  strict  foreclosure  and  bar  the  mort- 
gagor's equity  of  redemption  without 
a  sale  of  the  property."  Newport, 
etc.,  Bridge  Co.  v.  Douglass,  12  Bush 
(Ky.)  704.  Compare  Caufman  v.  Sayre, 
8  B.  Mon.  (Ky.)  205. 

9.  Prather  v.  McDowell,  8  Bush 
(Ky.)  57,  construing  Ky.  Act  of  1820,  i 
Stat.  Laws  448. 

10.  Ormstby  v.  Tarascon,  3  Litt.  (Ky.) 

405- 

11.  Ormsby  v.  Tarascon,  3  Litt.  (Ky.) 
405,  the  court  saying;  "  It  is  a  modern 
invention  to  annex  a  power  of  sale  to 
deeds  of  mortgage,  in  order  that  the 
sale  may  be  effectuated  without  resort 


to  a  court  of  chancery;  and  upon  the 
effect  of  such  sale  there  have,  no  doubt, 
existed  different  opinions;  some  con- 
tending that  the  estate  passed  by  the 
sale  was  a  redeemable  interest,  and 
others  that  the  sale  is  a  bar  to  the 
equity  of  redemption.  We  call  it  mod- 
ern, although  it  has  existed  probably 
since  the  existence  of  our  government, 
because  the  question  has  not  been 
decided,  within  the  knowledge  of  this 
court,  either  here  or  in  Virginia;  and 
at  a  late  period,  in  the  parent  state,  we 
find  the  question  debated  at  the  bar, 
and  waived  by  the  court.  In  New 
York,  a  statute  exists  which  declares 
such  sale  to  be  a  bar  to  the  equity  of 
redemption;  hence  we  discover  in  the 
judicial  decisions  of  that  [state]  many 
cases  wherein  it  is  held  that  such  sales 
are  a  bar  to  the  equity  of  redemption. 
In  these  cases  we  also  find  many  inti- 
mations given  that,  without  the  statute, 
the  estates  sold  would  be  redeemable 
in  the  hands  of  the  vendees.  There  is 
no  doubt  that,  as  this  question  has  so 
long  escaped  adjudication,  it  has  now 
grown  to  some  magnitude,  and  may  be 
of  some  importance,  and,  probably, 
would  be  still  more  important  if  a  stat- 
ute of  this  state  had  not  of  late  re- 
quired an  application  to  a  court  of 
equity  in  every  instance,  to  effectuate 
a  sale.  A  compliance  with  this  statute 
will  produce  uniformity  and  less  doubt 
in  future  cases,  as  a  court  of  chancery 
is  competent,  in  every  case,  to  bar  the 
equity  of  redemption  beyond  a  doubt. 
We  do  not,  however,  conceive  ourselves 
bound  to  decide  this  question  at  this 
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In  Louisiana  the  real  estate  mortgage  is  termed  an  antichresis,^ 
and  is  enforced  by  a  sale  of  the  premises  *  in  what  is  known  as 
the  "  hypothecary  action."  ^ 

In  Maine  five  methods  of  foreclosure  are  now  provided,  three 
of  which  are  summary,  viz.  :  (i)  entry  by  consent,  (2)  peaceable 
entry  without  consent,  and  (3)  publication  of  notice,"*  The 
judicial  methods  are:  (i)  writ  of  possession,  and  (2)  bill  in 
equity.'  The  latter  lies  also  to  recover  a  deficiency  after  fore- 
closure.* 

In  Maryland  while  the  method  of  foreclosure  and  sale  was  intro- 
duced at  an  early  day,''  it  did  not  serve  to  exclude  the  remedy  by 
strict  foreclosure.®  Prior  to  the  enactment  of  the  statute  the 
regular  practice  was  to  render  a  decree  of  strict  foreclosure,* 
The  method  now  provided  by  statute  is  foreclosure  under  a  power 
of  sale,  but  this  is  permissive  only.** 

Under  the  local  law  applicable  to  Baltimore  city  the  parties 
may  stipulate  that  a  decree  of  foreclosure  shall  be  passed  upon 


time;  for  although  it  should  be  ad- 
mitted that  individual  sales,  under 
powers  such  as  that  contained  in  the 
deed  of  trust  from  Desmarie  to  Taras- 
con,  do  bar  the  equity  of  redemption, 
and  pass  an  irredeemable  estate,  we 
have  no  hesitation  in  saying  that,  to  do 
so,  the  power  must  be  substantially 
pursued,  and  its  essential  requisites 
complied  with;  and  if  this  is  not  the 
case,  the  purchaser  can  hold  no  better 
estate  than  his  vendor;  because  he 
takes  under  the  power,  and  is  bound 
to  see  that  its  terms  are  complied 
with." 

1.  Livingston  v.  Story,  11  Pet.  (U. 
S.)  351,  where  the  court,  per  Wayne, 
J.,  says:  "  After  much  inquiry  and 
deliberation,  and  a  comparison  of  the 
Civil  Code  of  Louisiana  with  the  civil 
law  from  which  the  former  derives  its 
origin,  and  with  which  it  is  still  in 
close  connection,  we  have  come  to  the 
conclusion,  that  the  original  contract 
and  counter-letter  constituted  a  pledge 
of  real  property;  a  kind  of  contract, 
especially  provided  for  by  the  laws  of 
Louisiana,  denominated  an  antichresis. 
By  this  kind  of  contract,  the  posses- 
sion of  the  property  is  transferred  to 
the  person  advancing  the  money. 
That  was  done  in  this  case.  In  case 
of  failure  to  pay,  the  property  is  to  be 
sold  by  judicial  sentence;  and  the  sum 
which  it  may  bring  over  the  amount 
for  which  it  was  pledged,  is  to  be  paid 
to  the  person  making  the  pledge." 

2.  Livingston  z/.  Story,  11  Pet.  (U.  S.) 


351.     Compare  Citizens'  Bank  v.  Cuny, 
38  La.  Ann.  360.  * 

3.  Bell  V.  Chicago,  etc.,  R.  Co.,  34 
La.  Ann.  785.  See  Rev.  Civil  Code  of 
La.  (1888),  §§  3398,  3399. 

4.  Me.  Rev.  Stat.  1883,  c.  90,  as 
amended  by  p.  447  of  Freeman's  Sup- 
plement. See  Pearce  v.  Savage,  45 
Me.  90. 

6.  Freeman's  Supplement  to  Rev. 
Stat.,  pp.  447,  448;  Me.  Rev.  Stat.,  c.  90; 
Boyd  V.  Shaw,  14  Me.  58;  Ireland  v. 
Abbott,  24  Me.  155. 

6.  Flint  V.  Winter  Harbor  Land  Co., 
(Me.  1896)  36  Atl.  Rep,  634  . 

7.  Md.  Laws  1785,  c.  2,  §§  i,  2,  3. 
Cited  in  Andrews  v.  Scotton,  2  Bland 
(Md.)  666. 

8.  Andrews  v.  Scotton,  2  Bland 
(Md.)  666,  where  the  court  says: 
"  The  court  has  been  authorized  by 
an  act  of  assembly  to  decree  a  sale  of 
the  mortgaged  property;  but  the  provi- 
sions of  that  act  have  been  always  con- 
sidered as  having  merely  introduced 
an  additional  remedy,  and  not  as  hav- 
ing abrogated  any  pre-existing  mode 
of  relief,  to  which  the  mortgagee  was 
entitled,  or  to  have  altered  the  proceed- 
ings in  this  court  on  mortgages,  in  any 
other  respect  whatever;  and,  therefore, 
the  mortgagee  may  now,  notVithstand- 
ing  the  provisions  of  that  law,  have  a 
decree  of  foreclosure  instead  of  a 
decree  for  a  sale." 

9.  Atkinson  v.  Hall,  2  Bland  (Md.) 
371,  note. 

10.  2  Md.  Pub.  Gen.  Laws.  art.  66. 


105 


Volume  IX. 


Forms  and  FORECLOSURE   OF  MORTGAGES.  Methods. 

an  ex  parte  petition  by  the  mortgagee  or  his  assignee,  and  in 
such  case  there  can  be  no  defect  of  parties  defendant.* 

A  power  of  sale  can  be  exercised  only  within  the  county  where 
the  premises  are  situated.* 

In  Massachusetts  several  methods  of  foreclosure  are  concur- 
rently provided.  The  most  common  is  foreclosure  by  writ  of 
entry,  which  is  specifically  regulated  by  statute.*  Foreclosure 
by  sale  under  a  power  in  the  mortgage  or  deed  of  trust  is  also 
authorized.* 

Foreclosure  by  bill  in  equity  has  been  allowed,  and  strict  fore- 
closure granted,*  though  it  was  recently  denied  in  a  suit  to 
foreclose  a  trust  deed.®  But  in  the  absence  of  special  facts  call- 
ing for  equitable  relief  the  Massachusetts  courts  have  no  juris- 
diction to  decree  a  foreclosure  and  sale  where  the  mortgage 
contains  no  power  of  sale.'' 

In  Michigan  the  Statute  providing  for  sale  of  mortgaged  premises 
is  permissive,  and  not  mandatory  in  form.** 

Foreclosure  by  the  exercise  of  a  power  of  sale  in  the  mortgage 
is  provided  for  by  statute.*  But  such  a  power  must  be 
expressed,  and  in  its  absence  the  mortgagee  is  relegated  to  the 
statutory  foreclosure  in  chancery.** 

In  Minnesota  two  methods  of  foreclosure  are  expressly  pro- 
vided by  statute,  viz.  :  by  advertisement  and  sale  under  a  power 


1.  Hughes  V.  Riggs,  (Md.  1897)  36  in  regard  to  mortgages  would  give  it  a 
Atl.  Rep.  269.  force  beyond  the  probable  intention  of 

2.  Webb  V.  Haeffer,  53  Md.  187.  the  legislature.     See  Husband   v.   Al- 

3.  Mass.  Pub.  Stat.,  c.  181,  §§  1-13.  drich,  135  Mass.  317." 

4.  Mass.  Pub.  Stat.,  c.  iSi,  §§  14-20.  8.  2  How.  Mich.  Stat.,  §  6684. 
6.  Shaw  V.  Norfolk  County  R.  Co.,  9.  2  How.  Ann.  Stat.,  c.  293. 

5  Gray  (Mass.)  182.  10.  Cowles  v.  Marble,  37  Mich.  158-, 

6.  Shepard  v.  Richardson,  145  Mass.  Doyle  t/.  Howard,  16  Mich.  264;  Hebert 
32.  V.  Bulte,  42  Mich.  489,  the  court  in  the 

7.  Hallowell  v.  Ames,  165  Mass.  123,  latter  case  saying:  "  A  foreclosure 
where  the  court,  after  reviewing  the  under  the  statute  is  an  act  of  the  party 
statute  provisions,  observed:  "  This  and  not  a  judicial  proceeding,  and  it  is 
chapter  purports  to  settle  the  rights  of  only  possible  when  the  mortgage  is  so 
the  parlies  to  a  mortgage  in  regard  to  framed  as  to  authorize  it.  There  must 
foreclosure,  and  we  think  it  should  not  be  a  power  of  sale  by  which  the  mort- 
be  held  that  by  a  resort  to  equity  a  gagee  and  his  assigns  are  empowered 
mortgagee  can  obtain  a  foreclosure  in  by  the  mortgagor  to  sell  in  order  to 
a  shorter  time  than  the  statute  pre-  collect  the  debt.  Doyle  v.  Howard, 
scribes.  Parties  must  be  presumed  to  16  Mich.  261.  The  mortgage  contract 
have  made  their  contracts  in  reference  containing  the  power  of  sale  is  the 
to  these  statutes.  No  case  in  this  authority  for  the  proceeding,  and  the 
commonwealth  is  known  in  which  a  validity  of  the  deed  and  the  force  of  the 
sale  has  been  decreed  by  a  court  of  affidavits  depend  upon  it.  Until  it  is 
equity  so  as  to  accomplish  a  foreclos-  shown  that  there  is  a  mortgage  with 
ure  in  less  than  three  years,  in  the  ab-  the  requisite  power  of  sale,  it  does  not 
sence  of  special  provisions  in  the  mort-  appear  that  there  is  any  foundation  for 
gage  authorizing  a  sale.  To  hold  that  the  proceedings,  and  they  have  no  in- 
the  general  language  of  the  later  stat-  herent  force  to  prove  that  a  legal  title 
utes  in  regard  to  equity  jurisdiction  has  vested  through  foreclosure.  Be- 
has  repealed  or  modified  the  statutes  fore  placing  reliance  upon  an  act  of 
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in  the  mortgage,*  and  by  action.* 

The  statute  also  expressly  authorizes  the  rendition  of  a  decree 
of  strict  foreclosure  "in  cases  when  such  remedy  is  just  or  appro- 
priate."' But  these  cases  must  be  extreme,  and  mere  delin- 
quency on  the  part  of  the  mortgagor,  even  though  gross,  will 
not  justify  the  rendition  of  such  a  decree."* 

In  Mississippi  foreclosure  by  suit  in  equity  is  the  usual 
method,  employed,  and  this  is  partly  regulated  by  statute.* 
This  action  may  be  resorted  tp  even  though  the  mortgage  con- 
tains a  power  of  sale,*  and  though,  in  the  case  of  a  chattel  mort- 
gage, the  mortgagee  may  sue  at  law  for  the  property.''  Powers 
of  sale  in  mortgages  and  deeds  of  trust  are,  however,  valid.* 

Strict  foreclosure  has  been  permitted,  but  is  not  favored  by 
the  courts,  and  is  unusual.® 


delegated  power,  it  is  indispensable  to 
ascertain  that  the  power  itself  has  been 
delegated." 

1.  Minn.  Gen,  Stat.  1878,  c.  81,  title  i. 

2.  Minn.  Gen.  Stat.  1878,  c.  81,  title  2. 

3.  Minn.  Gen.  Stat.,  p.  847,  §  43. 
Compare  Heyward  v.  Judd,  4  Minn. 
483;  Bacon  v.  Cottrell,  13  Minn.  194. 

4.  Wilder  v.  Haughey,  21  Minn.  loi, 
the  court  saying:  "  There  are  no  facts 
alleged  or  found  in  the  case  at  bar 
which  should  take  it  out  of  the  general 
and  salutary  rule,  and,  therefore, 
nothing  to  show  that  a  strict  foreclos- 
ure is  just  or  appropriate.  It  is  true 
that  the  defendant  has  been  grossly 
delinquent;  but  if  this  was  to  be  a  rea- 
son for  decreeing  a  strict  foreclosure, 
foreclosures  of  this  kind  would  become 
the  rule  instead  of  the  exception.  It 
is  also  to  be  taken  as  true  that  the 
plaintiff,  in  order  to  preserve  his  secu- 
rity, will  be  compelled  to  continue  to 
pay  the  annual  interest  to  fall  due  to 
the  state,  as  well  as  the  taxes;  but  this 
contingency  is  contemplated  in  the  in- 
strument of  assignment,  in  which  ex- 
press provision  is  made  for  the 
assignee's,  security  in  case  of  such 
payment.  It  is  nowhere  claimed  that 
the  plaintiff's  security  is  not  ample  to 
cover  all  his  claims  against  defendant, 
whether  accrued  or  to  accrue.  Neither 
is  it  alleged  or  shown  that  the  plaintiff 
will  derive  any  substantial  benefit  from 
a  strict  foreclosure,  which  he  will  "not 
derive  from  a  sale.  Indeed,  as  far  as 
we  can  see,  to  decree  a  strict  foreclosure 
in  this  case,  rather  than  a  sale,  would 
simply  be  to  punish  the  mortgagor  for 
his  delinquency,  without  important  ad- 
vantage to  the  plaintiff.  Upon  this 
state  of  facts, —  and  no  others  appear 


which  can  have  any  material  bearing 
upon  the  question  in  hand, —  there  is 
nothing  to  distinguish  this  case,  as 
respects  the  matter  of  remedy,  from 
the  case  of  any  ordinary  mortgage  to 
secure  a  promissory  note.  In  our 
opinion,  therefore,  this  was  not  a  case 
in  which  a  strict  foreclosure  was  a  just 
or  appropriate  remedy,  either  in  rea- 
son, or  within  the  meaning  of  the  stat- 
ute." See  also  Drew  z/.  Smith,  7  Minn. 
301. 

5.  Miss.  Ann.  Code  1892,  §  592. 

6.  McDonald  v.  County  Superin- 
tendent, 56  Miss.  497,  the  court  saying: 
"  It  is  well  settled  that  a  power  of  sale 
in  a  mortgage  or  deed  of  trust  does  not 
in  any  way  affect  the  jurisdiction  of  a 
court  of  chancery  to  enforce  the  rights 
of  parties  thereto,  nor  abridge  in  the 
slightest  degree  the  right  of  a  person, 
secured  by  such  instrument,  to  resort 
to  a  court  of  chancery,  as  he  might  do 
if  no  such  provision  had  been  made  for 
enforcing  the  security  without  the  aid 
of  a  court.  All  the  powers  conferred 
by  such  an  instrument  are  additional 
to  what  the  law  grants,  and  neither 
affect  the  jurisdiction  of  a  court  of 
chancery  nor  the  option  the  holder 
has  to  invoke  its  jurisdiction,  as  if  the 
instrument  contained  no  such  provi- 
sion. A  power  to  sell,  or  to  appoint  a 
trustee,  or  the  like,  enlarges  the  right 
of  the  person  to  whom  it  is  given,  but 
does  not  diminish  it."  See  also 
Woflford  V.  Board  Police,  44  Miss.  579. 

7.  Marx  v.  Davis,  56  Miss.  745. 

8.  Sims  V.  Hundly,  2  How.  (Miss.) 
896.  Compare  Woflford  v.  Board  Police, 
44  Miss.  579. 

9.  Mclntyre  v.  Whitfield,  13  Smed. 
&  M.  (Miss.)  88. 
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In  iCissonri  a  statutory  method  of  foreclosure  by  action  is 
provided  for.*  And  this  action  is  a  legal  and  not  an  equitable 
remedy.*  Nevertheless,  where  the  petition  to  foreclose  is  drawn 
in  the  form  and  style  of  a  bjU  in  chancer}',  the  proceeding  will  be 
treated  as  the  statutory  one  if  the  mortgaged  premises  were  sold 
under  a  decree  rendered  therein.'  Moreover  this  statutory  mode 
of  foreclosure  is  not  exclusive ;  the  mortgagee  may  resort  to  a 
suit  in  chancery,  notwithstanding  the  provisions  of  the  statute.'* 

Powers  of  sale  in  mortgages  and  deeds  of  trust  are  expressly 
declared  by  statute  to  be  valid  and  binding.'  And  that  method 
of  foreclosure  is  not  infrequent. 

Strict  foreclosure  has  never  prevailed  in  that  state,®  and  a 
decree  which  provides  for  it  is  erroneous.'' 


1.  2  Mo.  Rev.  Stat.  1889,  c.  116. 

2.  Smith  V.  Finn,  77  Mo.  499;  Fithian 
V.  Monks,  43  Mo,  502;  Mason  v.  Bar- 
nard, 36  Mo.  384;  Riley  v.  McCord,  24 
Mo.  265;  Thayer  v.  Campbell,  9  Mo. 
280;  Carr  ?-.  Holbrook,  i  Mo.  240,  In 
the  case  last  cited  the  court  said: 
"  This  court  is  of  opinion,  that  the 
proceedings  under  the  statute  must, 
hy  the  legislature,  have  been  intended 
as  a  proceeding  at  common  law.  The 
act  could,  in  our  opinion,  bear  no  other 
construction,  had  the  words  of  it  not 
been  so  express  as  they  are;  for,  after 
directing  the  suing  out  of  the  petition 
and  the  service  on  the  mortgagor,  it 
declares,  that  if  the  defendant  appears 
and  files  his  answer,  the  cause  should 
proceed  as  in  ordinary  cases  at  com- 
mon law.  The  statute  was  passed  in 
1807,  when  there  were  no  courts  in  the 
territory  vested  with  chancery  powers. 
It  could  not,  therefore,  have  been  in- 
tended by  the  statute  that  the  pro- 
ceedings under  it  should  be  carried  on 
in  a  common  law  court,  not  vested 
with  chancery  powers,  as  a  proceeding 
in  chancery.  If  such  had  been  the  in- 
tention, the  necessary  powers  would 
have  been  delegated  to  the  respective 
courts,  in  order  to  carry  the  act  into 
effect." 

3.  Riley  v.  McCord,  24  Mo.  265. 
The  court  there  said:  "  An  examina- 
tion of  the  petition  will  show  that, 
though  the  formal  parts  of  it  are  ex- 
pressed in  language  peculiar  to  bills  in 
equity,  yet,  in  substance,  it  corre- 
sponds with  the  statute,  and  pursues 
the  mode  therein  prescribed.  But  that 
which  we  deem  conclusive  in  relation 
to  the   matter  is  the  judgment  which 

was    rendered    in    the    cause.      That 
judgment  is  in  strict  conformity  with 


the  statute,  and  is  such  a  one  as  could 
only  have  been  rendered  in  a  petition 
under  it.  Had  the  proceedings  been 
in  chancery,  there  is  a  part  of  the 
judgment  which  it  was  not  competent 
for  such  a  court  to  give.  The  judg- 
ment, in  default  of  the  mortgaged  prem- 
ises satisfying  the  mortgaged  debt, 
awards  a  general  execution  against  the 
lands  and  goods  of  the  debtor.  A  court 
of  equity  has  no  authority  to  enter 
such  a  decree  on  a  bill  to  foreclose  a 
mortgage.  If  the  mortgaged  property 
will  not  satisfy  the  debt  for  which  it 
was  pledged,  the  remedy  of  the  party 
is  an  action  at  law  for  the  remainder 
of  it.  This  is  clear  law,  and  we  think 
decisive  as  to  the  question  whether  the 
proceeding  to  foreclose  the  mortgage 
was  under  the  statute  or  in  equity." 

4.  Rubey  v.  Missouri  Coal,  etc.,  Co., 
21  Mo.  App.  159;  Mason  v.  Barnard, 
36  Mo.  384;  Riley  v,  McCord,  24  Mo. 
265. 

6.  2  Mo.  Rev.  Stat.  1889,  §  7091, 

6.  Davis  V.  Holmes,  55  Mo.  349; 
O'Fallon  v.  Clopton,  89  Mo,  284.  In 
the  case  first  cited,  the  court  said: 
"  A  strict  foreclosure,  though  common 
in  some  states,  is  a  novelty  in  proceed- 
ings on  mortgages  here.  The  plaintiff 
may  be  unable  to  redeem,  perhaps  in 
consequence  of  the  improvements,  put 
by  the  mortgagee  or  the  purchaser 
from  him,  on  the  land,  and  for  which 
they  have  been  allowed  by  the  court  in 
this  case;  yet  if  the  land  and  improve- 
ments will  overpay  the  debt  of  the 
mortgagor  and  the  value  of  the  im- 
provements after  deducting  the  rents 
and  profits,  the  mortgagor  cr  his  heirs 
are  entitled  to  whatever  surplus  may 
result  from  a  sale." 

7.  O'Fallon  v.  Clopton,  89  Mo.  284, 
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In  Montana  the  statute  authorizes  foreclosure  by  a  sale  of  the 
premises,  but  this  is  not  made  exclusive.*  Questions  involving 
strict  foreclosure  do  not  appear  to  have  arisen  or  to  have  been 
decided  in  that  state. 

In  Nebraska  the  statute  providing  for  a  sale  of  the  property  is 
permissive  only,*  and  it  was  held  at  an  early  day  that  the 
remedy  of  strict  foreclosure  was  not  thereby  taken  away.'  Sub- 
sequently, however,  it  was  held  by  the  same  court  that  a  decree 
of  strict  foreclosure  should  not  be  rendered  in  the  ordinary 
case.*  But  such  a  decree  may  be  rendered  requiring'  a  junior 
incumbrancer  not  a  party  to  the  action  to  redeem  within  a  rea- 
sonable time,  or  be  barred  of  his  right  to  do  so,  particularly 
where  it  does  not  appear  that  the  premises,  if  sold,  'would  satisfy 
the  prior  lien.*  It  is  discretionary  with  the  courts  to  render 
decrees  of  strict  foreclosure  in  suits  to  enforce  land  contracts  or 
title  bonds.® 


1.  Comp.  Stat,  Montana  1887,  p.  158, 
§358. 

2.  Neb.  Code  Civ.  Pro.,  §  846. 

3.  Woods  V.  Shields,  i  Neb.  453. 
The  brief  of  Mr.  Woolworth  in  this 
case  presents  an  extended  view  of  the 
authorities  in  behalf  of  the  poeition 
subsequently  taken  by  the  court. 

4.  Miles  V.  Stehle,  22  Neb.  740.  In 
Kyger  v.  Ryley,  2  Neb.  20,  the  court, 
per  Mason,  C.  J.,  said:  "  In  all  pro- 
ceedings to  foreclose  mortgages  in  this 
state,  the  decree  is  that  the  mortgage 
be  foreclosed,  and  the  mortgaged 
premises  be  sold  to  pay  the  amount 
due  upon  the  mortgage  debt.  A  strict 
foreclosure  is  unknown  in  our  state. 
The  nature  and  character  of  a  mort- 
gage, as  well  as  the  method  of  pro- 
ceeding to  foreclose  the  same,  is  regu- 
lated by  statute.  A  mortgage  in  this 
state  differs  essentially  from  a  mort- 
gage at  common  law,  both  in  the 
remedy  and  the  quantity  and  char- 
acter of  the  estate  which  was  vested  in 
the  mortgagee." 

The  language  above  quoted,  how- 
ever, was  not  necessary  to  a  decision 
of  the  case,  and  the  earlier  authority 
of  Woods  V.  Shields,  i  Neb.  453,  is  no- 
where mentioned.  Still  the  two  cases 
cited  in  this  note  are  generally  ac- 
cepted by  the  profession  as  settling  the 
practice  in  Nebraska  in  ordinary  cases. 

6.  Miles  V.  Stehle,  22  Neb.  740,  the 
court  saying:  "  Ordinarily  a  decree  of 
foreclosure  and  sale  is  the  proper  pro- 
cedure; and  where  it  is  apparent  that 
the  mortgaged  premises,  if  sold  under 
the   decree,    will   satisfy  all    the   liens 


against  such  property,  a  sale  of  the 
premises  is  a  proper  remedy.  And  in 
this  state  a  mortgage  being  a  mere 
chattel  interest,  the  mortgagee  in  pos- 
session cannot  acquire  the  title  by  pro- 
ceedings in  strict  foreclosure.  Where, 
however,  property  has  been  sold  under 
a  senior  incumbrance,  and  the  sale  has 
been  confirmed  and  the  deed  made  to 
the  purchaser,  who  thereby  acquires 
the  estate  of  the  mortgagor  and  also 
of  the  incumbrancer  at  whose  instance 
the  sale  was  made,  such  purchaser  may 
maintain  an  action  of  strict  foreclos- 
ure, in  a  proper  case,  against  a  junior 
incumbrancer,  where  it  is  apparent 
that  the  premises  if  sold  would  be  in- 
sufficient to  satisfy  the  liens  having 
precedence  of  such  junior  incum- 
brance. That  is,  a  court  will  not  order 
a  sale  and  subject  the  parties  to  a 
needless  expense,  when  such  sale 
would  be  unavailing.  Therefore,  in 
such  cases  the  court  will  give  the  junior 
incumbrancer  the  right  to  redeem  the 
prior  incumbrances,  and  thus  protect 
his  own  lien.  Pomeroy  Eq.  Jur..  § 
1227///  2  Jones  on  Mortgages,  §  1540, 
and  cases  cited.  In  such  cases  the 
junior  incumbrancer  must  exercise 
the  right  within  the  time  limited,  or  be 
barred  thereof.  In  the  case  at  bar  the 
defendant  did  not  answer  or  offer  to 
redeem.  Nor  does  it  appear  that  the 
premises  if  sold  would  bring  sufficient 
to  satisfy  the  claims  of  the  first  and 
second  mortgages.  The  decree  of  fore- 
closure and  sale,  therefore,  was  errone- 


ous. 

6.  In    Harrington 
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A  deed  of  trust  containing  a  power  of  sale  is  given  the  same 
construction  as  an  ordinary  mortgage.* 

An  early  territorial  statute  authorized  foreclosure  by  advertise- 
ment and  sale,*  but  this  remained  in  force  little  more  than  two 
years.'  And  while  there  is  no  statutory  prohibition  of  the  exer- 
cise of  a  power  of  sale,  it  is  not  viewed  with  favor  by  the  courts,* 

In  Nevada  the  statute  providing  for  a  sale  of  mortgaged 
premises  upon  foreclosure  is  permissive,  and  not  mandator}'  in 
form.*  But  it  has  been  so  construed  as  to  confine  the  mortgagee 
to  the  method  of  equitable  foreclosure  by  action.® 

In  New  Hampshire  three  methods  of  statutory  foreclosure  are 
provided.  The  first  is  entry  and  possession  under  process  of 
law.''  This  process  may  be  either  a  writ  of  possession  obtained 
by  virtue   of   the   judgment   in   a   writ    of   entry  *   or   a   decree 


Neb.  176,  where  such  a  decree  was 
rendered,  the  court  said:  "  The  remedy 
by  strict  foreclosure  of  land  contracts 
cannot  be  resorted  to  in  all  cases.  The 
remedy  being  a  harsh  one,  courts  of 
equity  will  decree  a  strict  foreclosure 
only  under  peculiar  and  special  cir- 
cumstances. Applications  of  that  char- 
acter are  addressed  to  the  sound  legal 
discretion  of  the  court,  and  they  will 
be  granted  in  cases  where  it  would  be 
inequitable  to  refuse  them.  If  the 
vendee  or  purchaser  has  not  been 
guilty  of  gross  laches,  nor  unreasona- 
bly negligent  in  performing  the  con- 
tract, a  strict  foreclosure  should  be  re- 
fused on  the  ground  that  it  would  be 
unjust,  even  though  the  vendee  may 
have  been  slightly  in  default  in  mak- 
ing of  a  payment.  So,  for  the  same 
reason,  a  strict  foreclosure  will  be  de- 
nied where  the  premises  have  greatly 
increased  in  value  since  the  sale,  or 
where  the  amount  of  unpaid  purchase 
money  is  much  less  than  the  value  of 
the  property.  On  the  other  hand,  if 
the  vendee,  without  sufficient  excuse, 
fails  to  make  his  payments  according 
to  the  stipulations  of  his  contract,  and 
for  an  unreasonable  time  remains  in 
default,  the  vendor  may  have  a  strict 
foreclosure  of  the  contract  for  the  sale 
and  purchase  of  the  land,  unless  some 
principle  of  equity  would  be  thereby 
violated."  Compare  Gallagher  v.  Gid- 
dings,  33  Neb.  222;  Foster  v.  Ley,  32 
Neb.  404. 

1.  Webb  V.  Hoselton,  4  Neb.  308,  the 
court  saying:  "  The  fact  that  the  mort- 
gage in  this  instance  is  in  the  form  of 
a  deed  of  trust,  does  not  change  its 
character  from  a  mere  security  for  the 
payment  of  money,  nor  does  it  convey 


the  legal  title,  nor  do  the  restrictions 
therein  contained  prevent  the  plaintiff 
from  availing  herself  of  the  safeguards 
thrown  around  the  debtor  to  prevent  a 
sacrifice  of  her  property."  See,  to  the 
same  effect  Hurley  v.  Estes,  6  Neb.  386. 

2.  Nebraska  Laws  1857,  p.  126. 

3.  Repealed  so  as  to  take  effect  April 
I,  1859.  See  Nebraska  Laws  1858,  p. 
213.     • 

4.  See  Webb  v.  Hoselton,  4  Neb.  308. 

5.  Nev.  Gen.  Stat.  1885,  §  3270. 

6.  Hyman  v.  Kelly,  i  Nev.  179,  hold- 
ing also  that  the  provision  that  there 
should  be  but  one  action  for  the  recov- 
ery of  the  debt  did  not  prevent  the  ap- 
pointment of  a  receiver  in  foreclosure 
proceedings.  In  reference  to  the  point 
stated  in  the  text,  the  court  says:  "  In 
England,  and  perhaps  in  some  of  the 
older  states  of  this  Union,  there  was  a 
common  practice  of  filing  a  bill  pray- 
ing the  court  to  compel  the  mortgagor 
to  redeem,  or  to  yield  up  and  relinquish 
his  right  of  redemption.  In  such  case 
the  form  of  the  decree  is  that  the  mort- 
gagor redeem  by  paying  the  amount 
due  to  the  mortgagee  by  a  day  certain, 
or  he  will  be  forever  barred  of  his  right 
to  redemption.  This  is  what  may  be 
termed  a  strict  technical  foreclosure. 
Then  in  reality  the  mortgagee  had 
three  distinct  remedies  when  he  wished 
to  reach  the  mortgaged  property:  First, 
ejectment  at  law.  Second,  strict  tech- 
nical foreclosure  in  equity.  Third, 
the  equitable  remedy  of  foreclosure 
and  sale.  Our  statute  clearly  restricts 
the  mortgagee  to  the  last  named  rem- 
edy." 

7.  N.  H.  Gen.  Stat.  1891,  c.  139,  §  I4- 

8.  Northy  v.  Northy,  45  N.  H.  141, 
holding   also   that   this    proceeding   is 
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obtained  in  a  suit  in  equity  to  foreclose.*  Entry  without  process 
and  possession  coupled  with  notice  is  authorized,'  and  where  the 
mortgagee  is  already  in  possession  a  retention  thereof,  together 
with  publication  of  notice  of  intention  to  hold  the  premises  for 
that  purpose,  will  effect  a  foreclosure.^  Mortgages  with  powers 
of  sale  are  also  coming  into  use  and  are  valid,  and  the  exercise 
thereof  constitutes  a  fourth  form  of  foreclosure."* 

In  New  Jersey  the  statute  authorizes,  but  does  not  require,  a 
sale  of  mortgaged  premises.'  Decrees  of  strict  foreclosure  are 
sometimes  rendered,®  especially  against  judgment' creditors,'' and 
even  against  the  owners  of  parts  of  the  premises.** 

Foreclosure  by  scire  facias  is  authorized  by  statute  when  the 
mortgage  is  the  only  one  covering  the  premises,  and  the  only 
parties  are  the  mortgagor  and  mortgagee.® 

In  New  Mexico  foreclosure  by  advertisement  and  sale,  under  a 
power  contained  in  the  mortgage,'  appears  to  be  the  usual 
method  employed;  but  foreclosure  by  action,  resulting  in  a 
decree  of  sale,  is  also  proper.*®  And  where  the  power  contained 
in  the  mortgage  is  defective,  the  mortgagee  may  ignore  it  and 
proceed  to  foreclose  in  equity.** 

In  New  York  the  practice  of  sale  upon  foreclosure  has  pre- 
vailed from  the  earliest  period,**  and  decrees  of  strict  foreclosure 
have  been  correspondingly  rare.*'    Indeed,  the  Code  of  Civil  Pro- 


139.  ^ 


14. 
14. 


71. 


subject   to   the   same   defenses   as   an 
action  on  the  note. 

1.  Clark  V.  Clark,  62  N.  H.  267,  56 
N.  H.  105. 

2.  N.  H.  Gen.  Stat.  1S91, 

3.  N.  H.  Gen.  Stat.  1891,  c.  139,  § 

4.  Very  v.  Russell,  65  N.  H.  646. 
6.  N.  J.  Rev.  Stat.  1877,  p.  116,  § 

6.  See  Pettingill  v.  Hubbell,  53  N.  J, 
Eq.  584- 

7.  Lockard  v.  Hendrickson,  (N.  J. 
1892)  25  Atl.  Rep.  512;  Parker  v.  Child, 
25  N.  J.  Eq.  41.  Compare  Benedict  v. 
Mortimer,  (N.  J.  1887)  8  Atl.  Rep.  515; 
6  Cent.  Rep.  548. 

8.  Pettingill  v.  Hubbell,  53  N.  J.  Eq. 

584. 

9.  N.  J.  Rev.  Stat.,  p.  703,  §§  4,  5. 

10.  Milligan  v.  Cromwell,  3  N,  Mex. 
327;  Seewald  v.  Raynolds,   3   N.  Mex. 

344- 

11.  Milligan  v.  Cromwell,  3  N.  Mex. 
327,  where  the  court  said:  "  If  the 
mortgagee  had  attempted  to  execute 
the  power  of  sale,  and  had  afjer  the 
sale  undertaken  to  pay  the  principal  of 
the  debt  out  of  the  proceeds,  a  court  of 
equity  would,  in  all  probability,  have 
enjoyed  such  payment  until  the  instru- 
ment could  be  reformed  to  express  the 
intention  of  the  parties.     But  no  such 


question  arises  here.  From  an  inspec- 
tion of  the  mortgage,  the  mortgagee,  it 
may  be  assumed,  discovered  the  de- 
fect in  the  power  of  sale,  and  elected 
to  abandon  the  power,  and  proceed  in 
a  court  of  equity  for  a  foreclosure  in 
the  first  instance.  This  he  clearly  had 
the  right  to  do;  and,  after  the  court 
became  possessed  of  the  cause  for  the 
purpose  of  foreclosure,  it  had  the 
power,  and  it  was  its  duty,  to  go  on 
and  determine  fully  the  rights  of  all 
the  parties,  and  distribute  the  proceeds 
of  the  sale  decreed  in  accordance  there- 
with. This  the  court  did,  and,  as  we 
think,  properly." 

12.  Lansing  v.  Goelet,  9  Cow.  (N.  Y.) 
346,  containing  an  extensive  review  of 
the  authorities.  Compare  Kershaw  v. 
Thompson,  4  Johns.  Ch.  (N.  Y.)  609. 

13.  Moulton  V.  Cornish,  138  N.Y.  133; 
Denton  v.  Ontario  County  Nat.  Bank, 
150  N.  Y.  126;  BoUes  v.  Duff,  43  N.  Y. 
469,  the  court  saying:  "  Strict  foreclos- 
ures are  now  rarely  pursued  or  allowed 
in  this  state,  except  in  cases  where  a 
foreclosure  has  once  been  had  and  the 
premises  sold;  but  some  judgment 
creditor,  or  person  similarly  situated, 
not  having  been  made  a  party,  has  a 
right  to  redeem.     As   to   him,  a  strict 
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cedure*  provides  that  in  a  foreclosure  action  the  court  "  must 
direct  the  sale  of  the  property  mortgaged."  And  it  is  the 
opinion  of  a  New  York  text-writer  on  this  subject  that  the  fore- 
going provision  is  sufficient  in  itself  to  abolish  the  remedy  of 
strict  foreclosure.*  Such  decrees  have  been  rendered  by  the 
New  York  courts,  however,*  particularly  as  against  judgment 
creditors"*  or  those  similarly  situated.* 

Foreclosure  by  advertisement  and  sale  under  a  power  in  a 
mortgage  is  in  vogue  and  is  extensively  regulated  by  statute.® 

In  North  Carolina  foreclosure  by  action  is  in  vogue,  and  also 
foreclosure  by  advertisement  and  sale  under  a  power,  the  latter 
being  recognized  by  statute.'' 

There  appears  to  be  no  statutory  prohibition  of  strict  fore- 
closure, and  the  earlier  decisions  expressly  authorize  it,®  espe- 
cially where  neither  party  to  the  suit  asks  for  a  sale.®  The  usual 
practice,  however,  from  the  earliest  period,  has  been  to  decree  a 
sale.** 

In  North  Dakota  provision  is  made  for  foreclosure  by  advertise- 
ment and  sale,**  and  also  for  foreclosure  by  action,**  but  the 
statute  does  not  require  a  sale;  it  merely  provides  that  the  court 
shall  have  power  to  order  one.** 

In  Ohio  foreclosure  by  action  is  provided  by  statute,  and  a 
sale  of  the  premises  specifically  directed.** 

The  remedy  of  strict  foreclosure  is  not  in  vogue,  and  it  has 
been  held  that  the  mortgagee  may  insist  upon  a  sale  of  the 
premises.** 

In  Oklahoma  a  statute  provides  that  in  actions  to  enforce 
mortgages  and  similar  instruments  a  judgment  for  the  sale  of 
the  property  shall  be  rendered ;  **  and  a  decree  of  strict  fore- 
closure, therefore,  seems  to  be  forbidden. 

No  sale  under  a  power  in  a  mortgage  or  deed  of  trust  is  per- 
mitted, and  a  decree  of  the  court  is  essential  in  foreclosure.*' 

foreclosure   is   proper.     In   general,  a        6.  N.  Y.  Code  Civ.  Pro.,  title  ix. 
mere  strict  foreclosure  is  a  severe  rem-        7.  N.    Car.    Code,    §    152,    subd.    3. 

edy.      It   transfers   the   absolute    title  Compare  Parker  v.  Banks,  79  N.  Car, 

without   any  sale,  no  matter  what  the  480. 
value  of  the  premises."  8.  Fleming  v.  Sitton,  i  Dev.  &  B.  Eq. 

1.  Section  1626,  Code  Civ.  Pro.  (N.    Car.)    621;  Green   v.    Crockett,,  2 

2.  Wise,  Foreclosure  (3d  ed.),  §  833.  Dev.  &  B.  Eq.  (N.  Car.)  393. 

8.  Benedict  v.  Oilman,   4   Paige  (N.  9.  Green   v.    Crockett,   2  Dev.  &  B. 

Y.)   58;    Ross   V.    Boardman,    22    Hun  Eq.  (N.  Car.)  390. 

(N.  Y.)   527;  Franklyn  v.  Hay  ward,  61  10.  Blackledge  v.  Nelson,  2  Dev.  Eq. 

How.   Pr.    (N.    Y.    Supreme    Ct.)  46;  (N.  Car.)  65. 

Blanco  v.    Foote,  32  Barb.  (N.  Y.)  535;  11.  Rev.  Code  N.  Dak.  1895,  §  5844. 

Kendall  v.  Treadwell,  14  How.  Pr.  (N.  12.  Rev.  Code  N.  Dak.  1895,  |  5865. 

Y.  Supreme  Ct.)  165.  13.  Rev.  Code  N.  Dak.  1895,  §  5866. 

4.  Benedict   v.   Oilman,  4  Paige  (N.  14.  Rev.  Stat.  Ohio  1886,  ^  6316. 

Y.)  58;  Franklyn  V.  Hay  ward,  61  How.  16.  Higgins    v.    West,    5  Ohio    554. 

Pr.  (N.  Y.  Supreme  Ct.)  43.  Compare  Anonymous,  i  Ohio  235. 

6.  Ross   V.    Boardman,    22    Hun  (N.  16.  Oklahoma  Code  Civ.  Pro.,  §  412. 

Y.)  531.  17.  Oklahoma  Code  Civ.  Pro.,  §  412. 

112  Volume  IX. 


Forms  and        FORECLOSURE  OF  MORTGAGES. 


Kethodf. 


In  Oregon  equitable  foreclosure  by  action  is  in  vogue,*  as 
well  as  foreclosure  by  advertisement  and  sale  under  a  power. 

A  statute  is  in  force  providing  that  a  mortgage  shall  not  be  so 
construed  as  to  entitle  the  owner  to  recover  possession  with- 
out foreclosure  and  sale.*  This  provision  has  been  construed  as 
sufficient  to  invalidate  a  stipulation  in  the  mortgage  for  the 
appointment  of  a  receiver  on  the  mere  application  of  the  mort- 
gagee.* And  under  the  construction  given  to  a  similar  statute 
elsewhere,  it  would  be  sufficient  to  prevent  the  rendition  of  a 
decree  of  strict  foreclosure.'* 

A  statute  requires  foreclosure  of  liens  by  action  and  also  a  sale 
of  the  property.*  And  this  is  held  to  be  sufficient  to  invalidate 
a  power  of  sale  in  a  deed  of  trust,  and  require  judicial  foreclos- 
ure of  the  same.® 


1.  Chavener  v.  Wood,  2  Oregon  182; 
Anderson  v.  Baxter,  4  Oregon  105, 
holding  also  that  the  action  is  merely 
one  for  the  collection*  of  a  debt,  and 
not  for  the  determination  of  an  interest 
in  real  property  within  the  meaning  of 
the  statute  of  limitations. 

2.  Oregon  Code,  §  326. 

3.  Couper  v.  Shirley,  75  Fed.  Rep. 
168.  Compare  Teal  v.  Walker,  in  U. 
S.  242.  In  the  former  case  Hawley, 
District  Judge,  said:  "  It  may  be  that 
in  states  where  there  is  no  statute 
changing,  or  in  any  manner  abrogat- 
ing, any  of  the  common-law  rules  upon 
this  subject,  authorities  might  be  found 
to  the  effect  that  the  parties  to  a  real- 
estate  mortgage  would  have  the  right 
to  make  any  contract  which  they  mu- 
tually agreed  upon.  But  it  would 
serve  no  useful  purpose  to  discuss  that 
question.  It  is  enough  to  say  that  it 
has  been  authoritatively  settled  that, 
under  the  provisions  of  the  statutes  of 
Oregon,  they  have  no  power  to  bind 
the  courts,  independent  of  any  equita- 
ble condition  which  might  be  shown  to 
exist,  by  any  stipulation,  contract, 
covenant,  or  agreement  contained  in 
the  mortgage  for  the  appointment  of  a 
trustee  or  receiver  to  take  charge  of 
the  rents,  issues,  and  profits  of  the 
mortgaged  premises  pending  a  fore- 
closure of  the  mortgage.  This  must 
be  true,  for  under  such  a  statute  the 
mortgage  does  not  convey  any  title  to 
the  mortgagee,  but  is  a  security  merely 
for  the  debt;  and  the  mortgagee,  before 
foreclosure,  has  no  legal  interest  in  the 
lands  mortgaged  to  him,  and  is  not  en- 
titled to  the  possession  thereof." 

4.  See  Nevin  v.  Lulu,  etc.,  Silver 
Min.  Co.,  ID  Colo.  357. 


6.  Hills  Code,  §  414. 

6.  Thompson  v.  Marshall,  21  Ore- 
gon 171,  where  the  court  said:  "  This 
language  is  too  plain  and  direct  to  be 
misunderstood.  Its  import  cannot  ad- 
mit of  discussion.  The  lien  shall  be 
foreclosed  by  suit.  This  cuts  off  every 
other  method  of  foreclosure.  Upon  the 
argument  the  learned  counsel  for  the 
appellant  referred  to  this  section  of 
the  code  and  claimed  this  language 
was  used  simply  for  the  purpose  of 
vesting  the  court  with  jurisdiction  over 
the  subject  of  foreclosure.  But  this 
construction  seems  unsatisfactory  for 
the  reason  that  the  use  of  such  lan- 
guage was  wholly  unnecessary  for  that 
purpose.  The  creation  of  a  court  of 
equity,  and  vesting  in  it  general  equity 
jurisdiction,  would  be  all  that  was 
necessary.  It  could  then  take  cogniz- 
ance of  every  subject  of  equity  juris- 
diction that  might  be  brought  before 
it.  To  give  full  effect  to  the  language 
of  the  code  under  consideration,  it 
must  be  given  a  wider  import,  and  that 
is,  to  render  imperative  a  foreclosure 
by  suit  of  the  liens  specified  and 
provided  for  in  the  section.  *  *  « 
The  general  doctrine  undoubtedly 
is,  that  where  the  statute  prescribes 
the  method  of  foreclosure,  a  power  of 
sale  or  other  agreement  in  the  mort- 
gage that  it  shall  be  foreclosed  in  any 
other  mann«r  than  that  prescribed  by 
the  statute,  will  be  void,  and  the  stat- 
ute in  such  cases  must  be  strictly 
followed.  (Wiltsie  on  Mort.  Forecl., 
§  3.)  The  result  would  be  the  same 
in  this  case  whether  we  hold  a  deed  of 
trust  made  as  security  is  a  mortgage 
or  not,  for  the  reason  that  the  statute 
enumerates    and    includes    every  lien 
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In  Pennsylvania  foreclosure  is  usually  accomplished  by  scire 
facias,  the  procedure  in  which  is  elaborately  prescribed  by  the 
statute.* 

Mortgages  with  powers  of  sale  may,  however,  be  foreclosed  by 
exercising  such  power,* 

In  Ehode  Island  foreclosure  by  action  is  provided  for  by 
statute,*  and  also  foreclosures  by  sale  under  a  power.^  Where 
suit  is  resorted  to,  strict  foreclosure  is  not  favored,'  but  if 
employed  is  a  satisfaction  of  the  debt  only  to  the  extent  of  the 
value  of  the  property.* 

In  South  Carolina  the  statute  provides  the  usual  method  of 
foreclosure  by  action,''  but  the  rendition  of  a  decree  of  sale  does 
not  appear  to  be  expressly  required. 

A  power  of  sale  contained  in  a  mortgage  or  deed  of  trust  is 
valid,®  and  foreclosure  by  the  exercise  of  such  a  power  is  now 
employed  in  that  state.* 

In  South  Dakota  equitable  foreclosure  by  action  is  in  vogue,** 
but  foreclosure  by  advertisement  and  sale  under  a  power  is  also 
common.**  In  order  to  authorize  the  latter  method,  however, 
the  power  must  be  expressed,  and  in  the  absence  thereof  equi- 
table foreclosure  is  the  proper  remedy.** 


(except  judgments)  whether  created  by 
mortgage  or  otherwise." 

1.  Brightly's  Purdon's  Digest,  p. 
596,  §  149  ei  seq. 

2.  Bradley  v.  Chester  Valley  R.  Co., 
36  Pa.  St.  141. 

3.  R.  I.  Pub.  Stat.  1882,  c.  176,  §  14. 

4.  R.  I.  Pub.  Stat.  1882,  c.  176,  |  15. 
See  Fitzpatrick  v.  Fitzpatrick,  6  R.  I. 
64.   . 

5.  Hazard  v.  Robinson,  15  R.  I.  226, 
where  the  court  said:  "  Strict  fore- 
closures have  not  been  considered  with 
favor,  and  within  the  last  century  they 
have  almost  entirely  given  way  to  fore- 
closures by  sale.  A  strict  foreclosure 
has  been  thought  to  leave  no  certain 
measure  of  relation  between  the 
amount  of  the  debt  and  the  value  of 
the  property." 

6.  Hazard  v.  Robinson,  15  R.  I.  226. 

7.  S.  Car.  Code,  §§  144-188. 

8.  Mitchell  v.  Bogan,  11  Rich.  L.  (S. 
Car.)  686,  where  it  is  observed:  "  This 
power  to  sell  real  estate,  conferred  by 
the  mortgagor  upon  the  mortgagee,  is 
not  familiar  in  our  observation,  but  it 
is  sometimes  inserted  in  conveyances 
by  way  of  mortgage  of  land.  Nor  is  it 
liable  to  any  legal  objection.  It  is 
now  usual  in  England,  says  Mr. 
Coote,  in  his  treatise  on  the  Law  of 
Mortgage,  and  it  seems  to  be  common 
enough    in   various    of   the    states   of 


the  Union.  Notwithstanding  Lord 
Eldon  once  doubted  the  validity  of 
such  a  power,  it  was  exerted  in  his 
time,  as  may  be  seen  in  the  case  of 
Clay  V.  Sharpe,  18  Ves.  Jr.  346,  note  b. 
It  seems  to  have  been  adopted  to 
serve  the  ends  of  both  parties  to  the 
mortgage,  accompanied  sometimes 
with  qualifications  that  look  to  invest- 
ment of  the  surplus,  or  disposition  of 
it,  for  the  benefit  of  the  mortgagor, 
and  serves  to  avoid  formidable  costs 
of  foreclosure  in  equity,  and  accumu- 
lation of  interest  by  delay.  Enough 
upon  this  subject  may  be  seen  by  con- 
sulting c.  6,  p.  124,  Coote  on  Mort- 
gages." See  also  Robinson  v.  Ama- 
teur Assoc,  14  S.  Car.  148;  Webster  v. 
Brown,  2  S.  Car.  428. 

9.  Robinson  v.  Amateur  Assoc,  14 
S.  Car.  148. 

10.  Comp.  Laws,  §  5430;  State  v. 
Campbell,  5  S.  Dak.  636. 

11.  Comp.  Laws,  §  541 1;  Reillv  v. 
Phillips,  4  S.  Dak.  604. 

12.  Grant  County  v.  Colonial,  etc., 
Mortg.  Co.,  3  S.  Dak.  390,  where  the 
court  said:  "  A  mortgage  of  real 
estate  is  complete  without  any  power 
of  sale  (section  4366,  Comp.  Laws),  so 
that  the  allegation  that  Evans  and 
wife  '  made  their  certain  mortgage  '  is 
not  an  allegation  that  they  made  a 
mortgage  containing  a  power  of  sale. 
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In  Tennessee  foreclosure  by  action  is  in  vogue,  but  the  courts 
from  the  earUest  times  have  refused  to  render  decrees  of  strict 
foreclosure.*  Foreclosure  under  powers  in  mortgages  and  deeds 
of  trust  is  also  employed.  But  the  acceptance  of  such  a  power 
does  not  take  away  the  right  to  foreclose  by  suit  in  chancery.' 

In  Texas  a  statutory  method  of  equitable  foreclosure  is  in 
vogue,  and  the  language  of  the  statute  is  such  as  to  exclude  strict 
foreclosure.'  A  power  of  sale  in  a  mortgage  is  valid,*  but  is 
merely  cumulative  to  the  statutory  method,  and  the  latter  may 
be  employed  at  the  option  of  the  mortgagee.* 

In  Utah  foreclosure  by  action  is  provided  for  by  statute,® 
but  the  provision  as  to  a  sale  of  property  is  permissive  only.'' 
Trust  deeds  or  mortgages  with  powers  of  sale  are  valid,  but  the 
power  is  merely  cumulative  to  the  right  to  foreclose  in  equity, 
and  the  latter  may  be  resorted  to  at  the  option  of  the  mort- 
gagee.* 

In  Vermont  we  find  one  of  the  few  states  where  the  method 
of  strict  foreclosure  still  remains  almost  the  exclusive  one.  The 
suit  is  in  equity  and  follows  the  forms  of  the  chancery  practice  in 
general,  but  is  specifically  regulated  by  statute.®  It  belongs  to 
all  foreclosure  cases,  not  merely  uncontested  ones.*"     The  decree 


If  the  mortgage  contain  an  express 
power  of  sale,  it  may  be  foreclosed  by 
advertisement  (section  5411,  Comp. 
Laws);  otherwise  it  can  only  be  fore- 
closed by  action  (section  5430)." 

1.  Hord  V.  James,  i  Overt.  (Tenn.) 
201,  where  the  court  said:  "  Consist- 
ently with  the  law,  as  laid  down  in  all 
the  modern  books,  we  cannot  vest  the 
title  in  the  complainant.  The  land,  or 
part  of  it,  must  be  sold  at  public  sale, 
and  the  money  applied  to  the  payment 
of  the  debt  and  interest.  The  property 
may  be  of  much  greater  value  than  the 
debt  and  interest,  and  it  would  be  most 
unjust  to  vest  the  whole  of  it  in  the 
plaintiff,  when  the  mortgage  was  only 
intended  to  secure  a  debt;  it  would 
be  equally  unjust  to  decree  the  prop- 
erty in  full  satisfaction,  for  it  may  be 
of  less  value  than  the  debt  and  inter- 
est. Let  it  be  sold,  observing  the  di- 
rections of  the  Acts  of  Assembly  in 
relation  to  the  sale  of  real  property 
under  execution."  See  also  Humes  v. 
Shelly,  I  Overt.  (Tenn.)  79;  Whitmore 
V.  Parks,  3  Humph.  (Tenn.)  95. 

2.  Bennett  v.  Union  Bank,  5  Humph. 
(Tenn.)  612;  Frierson  v.  Blanton,  i 
Baxt.  (Tenn.)  281. 

3.  Sayle's  Civ.  Stat.,§  1340,  where  it 
is  provided  that  "  an  order  of  sale 
shall  issue." 

4.  Morrison  v.  Bean,  15  Tex.  267. 


5.  Morrison  v.  Bean,  15  Tex.  267. 

6.  Comp.  Laws  of  Utah,  §  3460. 

7.  Comp.  Laws  of  Utah,  vol.  2, 
§  3460;  Russell  V.  Hank,  9  Utah  309; 
Smith  V.  McEvoy,  8  Utah  58;  Brere- 
ton  V.  Miller,  7  Utah  426. 

8.  Dupec  V.  Rose,  10  Utah  305.  The 
opinion  in  this  case  contains  an  ex- 
haustive review  of  the  authorities. 

9.  Rev.  Laws  Vermont  1880,  §  760 
et  seq. 

10.  Wood  V.  Adams,  35  Vt.  300,  where 
the  court,  per  Aldis,  J.,  said:  "  This 
is  a  petition  to  foreclose  a  mortgage 
under  the  statute  to  diminish  the  costs 
of  proceedings  in  equity.  The  defend- 
ants have  answered,  and  testimony 
has  been  taken  as  is  usual  in  litigated 
cases  commenced  by  bill.  It  is  objected 
that  the  statutory  mode  of  proceed- 
ing by  petition  is  to  be  used  only  in 
cases  where  no  defense  is  made;  and 
that  where  the  facts  are  in  dispute,  the 
only  proper  mode  of  proceeding  is  by 
bill.  There  is  nothing  in  the  statute 
to  indicate  such  an  intent.  The  mode 
of  proceeding  by  petition  is  as  conven- 
ient in  practice  for  the  trial  of  disput- 
able cases  as  the  old  mode.  The  gen- 
eral practice  in  the  state  since  the 
passage  of  the  statute  has  been  to 
begin  by  petition  in  all  foreclosure 
cases,  whether  contested  or  not;  and 
this  court  has  heretofore  recognized  the 
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foreclosing  the  equity  of  redemption  is  pro  tanto  a  satisfaction  of 
the  mortgage  debt.*  Mortgages  with  powers  of  sale  are  "in 
practice  unusual  if  not  unknown."  *  But  the  mortgagee  may, 
instead  of  pursuing  his  remedy  in  chancery,  obtain  possession  .of 
the  property  and  foreclose  by  ejectment.* 

In  Virginia,  deeds  of  trust  with  powers  of  sale  are  common,  and 
in  that  state  the  exercise  of  such  powers  of  sale  appears  to  be  the 
usual  method  of  foreclosure.*  Foreclosure  by  action  has,  how- 
ever, been  employed,  and  the  mortgagee  may  proceed  in  equity 
for  a  sale  of  the  premises,  though  the  mortgage  provide  that  in 
case  of  default  the  mortgagee  may  enter  and  receive  the  rents 
and  profits  for  indemnity.* 

In  Washington  foreclosure  by  action  is  provided  for  by  statute,* 
and  the  provision  as  to  the  sale  of  the  mortgaged  premises 
is  mandatory.'' 

In  West  Virginia  sale  under  powers  contained  in  mortgages 
and  deeds  of  trust  appears  to  be  the  usual  method  of  foreclosure. 
Mortgagees  of  premises  whose  owners  have  been  barred  of  their 
rights  and  interests  therein  for  failure  to  pay  rents,  may  obtain 
relief  against  forfeiture  of  their  rights  thereunder  by  filing  a  bill 
for  that  purpose.® 

In  Wisconsin  foreclosure  by  action  with  sale  of  the  premises 
is  required  by  statute.*  A  former  statute  authorized  strict  fore- 
closure upon  consent  of  parties,  and  such  a  decree,  though 
erroneous,  if  entered  without  consent,  was  held  not  to  be  void.** 

practice  as  proper  and  legal.     This  ob-  the  character  of  a  mortgage.     And  the 

jection  is  untenable."  clause   providing  for  the  entry  of  the 

1.  Lovell  V.  Leland,  3  Vt.  581;  Paris  mortgagees  after  default  is  no  more 
V.  Hulett,  26  Vt.  308.  than   that   which    is   now   inserted    in 

2.  Kellogg,  J.,  in  Wing  v.  Cooper,  37  many  mortgages,  except  that  the 
Vt.  169,  holding  also  that  such  a  power  words  '  for  their  indemnity  '  have 
should  not  be  recognized  unless  con-  been  unnecessarily  added  in  this.  See 
veyed  in  clear  and  explicit  terms.  3  Powell   on    Mort.    ii20rt,    iii6a,  for 

3.  Vt.  Rev.  Laws  1880,  c.  69.  the  form.      The  effect  of  this  clause, 

4.  Va.  Code  1887,  §§  2441,  2442.  then,  is  not  to  limit  the  mortgagees  to 
6.  Harkinsz/.  Forsyth,  11  Leigh  (Va.)     the  perception  of  the  rents  and  profits 

306,  where  the  court  said:  "  During  for  their  indemnity,  but  merely  to  in- 
the  argument,  it  struck  me  that  the  vest  them,  in  terms,  with  the  right  to 
conveyance  partook  somewhat  of  the  enter  and  hold  the  premises  until  re- 
character  of  a  Welsh  mortgage,  or  of  demption.  Hence  it  follows  that  the 
the  vivum  vadium.  I  am  satisfied  I  right  of  the  mortgagees  to  foreclose 
was  mistaken.  In  the  Welsh  mort-  cannot  be  impaired  by  it,  nor  can  there 
gage,  the  rents  and  profits  go  against  be  any  error  in  decreeing  the  foreclos- 
the  interest  only  (Coote  on  Mort.  9),  ure,  whether  the  profits  were  or  were 
which  would  not  be  the  effect  of  the  not  adequate,  in  a  succession  of  years, 
clause  in  this  deed.  And  as  to  the  to  indemnify  the  mortgagees." 
vivum  vadium,  that  is  a  conveyance  6.  Washington  Code  Civ.  Pro.,  §  625. 
to  the  mortgagee  to  hold  until,  out  of  7.  Washington  Code  of  Civ.  Pro., 
the   rents  and   profits  or  otherwise,  his  §  627. 

principal  and  interest  are   paid.     But  8.  Code  W.  Va.  1887,  c.  93,  §  18. 

here  there  is  an  absolute  conveyance  9.  Rev.  Stat.  Wis.  1878,  ^  3154. 

of  the  fee,  with  a  defeasance  in  case  10.  Salisbury  v.  Chadbourne,  45  Wis. 

of    payment;    which    is    precisely    of  74,  where  the  court  said:     "  While  the 
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The  provisions  requiring  the  sale  of  the  property  are  inapplicable 
to  land  contracts,  and  these  may  be  strictly  foreclosed.*  So  a 
decree  of  strict  foreclosure  may  be  rendered  in  an  action  upon  a 
mortgage  executed  by  a  son  to  his  parents  to  secure  a  bond  for 
their  support,  and  covering  premises  which  they  had  conveyed 
to  him  in  consideration  for  his  execution  of  the  bond.* 


judgment  was  undoubtedly  erroneous 
for  that  reason,  and  might  have  been 
reversed  on  appeal,  it  certainly  was 
not  void,  and  cannot  be  treated  as  a 
nullity.  It  is  said  that  section  5,  c. 
195,  Laws  of  1S59,  applied  to  the  case, 
and  deprived  the  court  of  all  power 
to  render  the  judgment  in  question. 
But  this  seems  to  us  a  grave  mistake. 
That  section  provides  that  in  all  cases 
of  foreclosure  of  mortgages  by  the 
judgment  or  decree  of  a  court,  such 
judgment  or  decree  shall  direct  and  re- 
quire the  mortgaged  premises  to  be 
sold,  and  that  the  equity  of  redemption 
shall  not  be  foreclosed  without  such 
sale  except  by  consent  of  parties  in 
open  court.  This  statute  regulates  the 
mode  of  proceeding  in  foreclosure 
cases;  or  rather  it  prescribes  the 
nature  of  the  judgment.  If  the  judg- 
ment fails  to  conform  to  the  one  pre- 
scribed, as  the  one  in  question  most 
certainly  does,  it  is  erroneous,  and 
reversible  on  appeal.  But  the  defect 
or  error  in  the  judgment  cannot  prop- 
erly be  said  to  take  away  the  power  of 
the  court  to  render  it.  The  court  had 
jurisdiction  of  the  parties  and  subject- 
matter;  it  was  authorized  by  the  stat- 
ute itself  to  render  judgment  of  strict 
foreclosure  on  consent  of  the  parties 
in  open  court.  In  this  case  it  entered 
such  a  judgment  without  consent;  in 
other  words,  it  erred  in  the  exercise  of 
its  jurisdiction.  But  '  no  order  which 
a  court  is  empowered,  under  any  cir- 
cumstances in  the  course  of  a  proceed- 
ing over  which  it  has  jurisdiction,  to 
make,  can  be  treated  as  a  nullity 
merely  because  it  was  made  improvi- 
dently,  or  in  a  manner  not  warranted 
by  law  or  the  previous  state  of  the 
case." 

1.  Landon  v.  Burke,  36  Wis.  378, 
follo7ving  Button  v.  Schroyer,  5  Wis. 
598;  Baker  v.  Beach,  15  Wis.  99.  The 
court  in  the  case  first  cited  observes: 
"  It  is  claimed  by  the  counsel  for  the 
defendants  that  this  judgment  should 
have  been  for  a  sale  of  the  premises, 
instead  of  a  strict  foreclosure.  It  is 
said   that   c.   195,  Laws    of    1859,    §   5 


(Tay.  Stat.,  1702,  §  6),  enacts  that  in 
all  cases  of  foreclosure  of  mortgages 
by  the  judgment,  decree  or  order  of 
any  court,  such  judgment,  order  or 
decree  shall  direct  and  require  the 
mortgaged  premises  to  be  sold,  and  the 
equity  of  redemption  shall  not  be  fore- 
closed without  such  sale,  except  by 
consent  of  parties  in  open  court;  and  it 
is  argued  that  this  statute  is  applicable 
in  this  case.  We  are  unable  to  concur 
in  this  view  of  that  enactment.  We  do 
not  think  it  was  intended  to  apply  to 
this  class  of  cases,  and  to  change  the 
practice  which  the  court  had  prescribed 
in  respect  to  them.  That  practice  was 
well  understood  when  the  law  of  1859 
was  passed;  and  it  is  fair  to  assume,  if 
the  legislature  intended  to  change  it  by 
fhat  statute,  that  this  intention  would 
have  been  expressed  in  clear  lan- 
guage." 

2.  Bresnahan  v.  Bresnahan,  46  Wis. 
385,  where  the  court,  per  Lyon,  J., 
said:  "  Manifestly,  this  action  is  not 
within  the  statute  which  provides  that 
in  an  action  to  foreclose  a  mortgage 
upon  real  estate,  if  the  plaintiff  re- 
cover, the  court  shall  render  judgment 
of  foreclosure  and  sale,  etc.  R.  S. 
816,  §  3154.  The  statute  relates  only 
to  cases  of  foreclosure  where  there  is 
an  outstanding  equity  of  redemption 
in  the  mortgaged  premises.  The 
requirement  that  the  premises  be 
sold  is  for  the  benefit  of  the  owner  of 
such  equity  of  redemption  and  those 
interested  in  the  estate  under  or 
through  him.  No  such  reason  for  a 
sale  exists  in  this  case;  for,  although 
the  instrument  sought  to  be  foreclosed 
is  in  the  form  of  a  mortgage,  and  in  its 
inception  was  a  mortgage,  by  the  de- 
fault of  the  mortgagors  it  has  become, 
in  fact,  an  absolute  conveyance  to  the 
plaintiffs.  The  judgment  above  sug- 
gested will  establish  the  true  charac- 
ter of  the  instrument,  and  is,  we  think, 
the  only  judgment  in  that  behalf 
which  can  be  upheld  by  the  pleadings, 
proofs  and  findings  in  the  case.  The 
prayer  for  a  sale  of  the  mortgaged 
premises  may  be  disregarded." 
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Foreclosure  by  advertisement  and  sale  under  powers  contained 
in  mortgages  is  also  authorized  by  statute,* 

In  Wyoming  the  statute  provides  for  the  foreclosure  of  mort- 
gages containing  powers  of  sale.*  And  this  appears  to  be  the 
usual  method,  although  the  statute  also  permits  the  parties  to 
prosecute  another  method.' 

3.  Foreclosure  Methods  Discussed  in  the  Order  of  Their  Historical 
Development  —  a.  Stages  in  the  Evolution  of  Mortgage 
Law  —  (i)  Introductory.  — The  nature  of  the  modern  foreclosure 
action  can  be  understood  only  in  the  light  of  its  origin  and  his- 
tory, and  these  in  turn  must  be  considered  in  connection  with 
the  development  of  the  law  of  real-estate  mortgages,  of  which 
they  form  an  essential  part.  Three  stages  appear  in  the  evolu- 
tion of  English  mortgage  law,  each  distinguishable  in  respect  to 
the  mortgagee's  right  and  the  method  of  foreclosure. 

(2)  First  Stage  —  (a)  The  Mortgage  a  Pledge ;  Foreclosure  Employed.  — 
In  the  earlier  stages  of  the  English  law,  that  which  we  now  call 
the  mortgage,  and  which  was  then  termed  the  "  gage  of  land,"  * 
was,  as  its  name  implied,  a  pledge.  It  was  not  indeed  a  mdre 
lien  such  as  the  mortgagee's  interest  has  now  become  in  so  many 
jurisdictions,*  for  it  conferred  rights  not  consistent  with  that 
view.  .  \ 

(b)  The  Early  Gage  Gave  Possession.  —  Thus  one  of  the  incidents  of 
this  primitive  mortgage  was  the  right  of  possession  in  the  gagee.* 
Among  the  meagre  data  which  have  reached  us  concerning  mort- 
gage law  in  the  Anglo-Saxon  period  is  a  charter  ''  of  the  tenth 
century  containing  a  report  of  a  suit  before  the  Witenagemote, 
brought  by  the  heir  of  a  gagor  against  a  gagee  in  possession  who 
refused  to  surrender,  and  who  denied  the  suitor's  claim  that  the 

1.  Wis.  Rev.  Stat.  1878,  c.  92.  no  right  of  possession   oefore  foreclos- 

2.  Wyoming  Rev.  Stat.  1887,  c.  2.  ure.     This  is  the  doctrine  of  mortgages 

3.  Wyoming  Rev.  Stat.  1887,  c.  2,  in  California,  Dakota  Territory, 
§  51.  Florida,  Georgia,  Indiana,  Iowa,  Kan- 

4.  Pollock  and  Maitland,  History  of  sas,  Kentucky,  Louisiana,  Michigan, 
the  English  Law  (Cambridge  1895),  vol.  Minnesota,  Montana  Territory,  Ne- 
2,  p.  117.  braska,   Nevada,   New    Mexico   Terri- 

5.  The  Modern  Mortgage  a  Mere  Lien  tory,  New  York,  Oregon,  South  Caro- 
in  Many  Jtirisdictions.  —  See  the  leading  lina,  Texas,  Utah  Territory,  Washing- 
case  of  Lansing  v.  Goelet,  g  Cow.  ton  Territory,  and  Wisconsin.  In 
(N.  Y.)  352;  I  Jones  Mortgages  (4th  Iowa,  Kansas  and  Nevada  the  statutes 
ed.)  §  58,  where,  after  enumerating  the  imply  that  the  parties  may  by  express 
states  in  which  the  mortgage  is  still  stipulation  give  the  right  of  possession 
viewed   to  some  extent  as  a  convey-  to  the  mortgagee." 

ance,    the   author    says:      "  In   other  6.  See  Brunner's  review  of   Pollock 

states  the  common-law  doctrine  upon  and    Maitland's    History  of   the    Eng- 

tjiis  subject  has  been  wholly  abrogated  lish  Law,  11  Pol.  Sc.  Quar.  541. 

by   statute,  and   both    at  law   and   in  7.  Number   18  of    the   collection   of 

equity,   and   both   before  and   after   a  Anglo-Saxon  charters  contained  in  the 

breach   of  the  condition,   a   mortgage  appendix    to  Essays    on    Anglo-Saxon 

is  regarded  as  merely  a  lien  upon  the  Law  (Boston   1876),   p.  342.     Both  the 

property.     It  passes  no  title  or  estate  Latin  and  Anglo-Saxon  texts  are  given 

in  it  to  the  mortgagee,  and  gives  him  together  with  an  English  translation. 
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gagor  had  redeemed  shortly  before  his  death.  *  After  the  con- 
quest the  Domesday  Book  affords  instances  of  land  in  the  pos- 
session of  the  gagee.*  And  in  Glanville's  time  such  possession 
was  necessary  in  order  that  the  gagee  might  be  sure  of  holding 
the  land  as  security.' 

(c)  The  Early  Gage  Might  Carry  Title.  —  Another  characteristic  of 
this  primitive  mortgage  was  that  through  it  the  mortgagee  might 
ultimately  acquire  title  to  the  land  if  the  debt  was  not  paid.  An 
instance  is  recorded  in  a  charter  *  or  deed  of  the  Anglo-Saxon 
period  where  the  gaged  land  was  conveyed  away  by  the  gagee 
"  showing  that  at  some  time,  or  in  some  way,  the  title  could 
vest  in  the  mortgagee  unconditionally."  *  In  the  time  of  Glan- 
ville  the  gagee  might,  upon  default,  take  steps  which  would  vest 
in  himself  the  title  to  the  thing  gaged.* 

(d)  Judicial  Foreclosure  Generally  Eequired.  —  But  the  feature  which 
distinguishes  this  early  gage  from  the  mortgage  of  the  next  suc- 
ceeding period,  and  assimilates  it  to  that  of  our  own  day,  is  that 


1.  Jhe  Gagee  Took  Possession  in  the 
Saxon  Period. —  Eadgifu  v.  Goda  (A.  D. 
g6i).  See  Essays  in  Anglo-Saxon  Law 
(Boston  1876),  p.  342,  where  the  follow- 
ing summary  of  the  case  is  given: 
"  Sigelm  pledged  land  to  Goda  for 
thirty  pounds.  He  having  died  in  war 
his  daughter,  Eadgifu,  averred  that  he 
had,  just  before  his  death,  redeemed 
the  land,  and  bequeathed  it  to  her. 
Goda  denied  the  redemption,  and  re- 
fused to  surrender  the  land.  Eadgifu 
sued  Goda,  and  the  Witan  gave  her  the 
oath  to  prove  the  redemption.  Goda 
still  refused  to  surrender  till  the  king, 
Edward  the  Elder,  threatened  him 
with  confiscation,  when,  as  is  averred, 
he  did  surrender.  Still  he  did  not  es- 
cape a  judgment  for  some  offense  not 
stated,  which  put  his  life  and  property 
in  the  queen's  hands.  In  Edwy's 
reign,  the  sons  of  Goda  again  took 
possession  of  the  land;  but,  in 
Edgar's  reign,  a  new  suit  restored  it 
to  Eadgifu,  who  gave  it  to  Christ's 
church." 

Henry  Cabot  Lodge  in  his  essay  on 
"  The  Anglo-Saxon  Land  Law,"  in  the 
work  last  above  cited,  observes  ajt  p. 
106,  that  from  this  case  "  it  is  clear 
that  the  land  mortgaged  was  in  the 
actual  possession  of  the  mortgagee; 
that  on  payment  of  the  money  loaned, 
the  mortgagee,  having  found  his  profit 
or  interest  on  his  loan  in  the  use  of  the 
lands,  was  to  render  back  the  property 
at  once  to  the  mortgagor,  and  that  the 
failure  so  to  do  was  good  ground  of 
action." 


2.  Domesday  Book  H.,  137,  141,  217. 
See  also  mention  of  a  case  in  Pollock 
and  Maitland,  History  of  the  English 
Law  (Cambridge  1895),  p.  118,  note  i, 
very  similar  to  that  above  referred  to 
in  the  Saxon  period. 

3.  Glanville  x.  7,  8,  11 ;  2  Pollock  and 
Maitland,  History  of  the  English  Law 
(Cambridge  1895),  pp.  119,  120. 

See,  however,  "  The  Story  of  Mort- 
gage Law,"  4  Harvard  Law  Rev.,  p.  6, 
where  it  is  claimed  that  a  different  rule 
applied  in  the  case  of  a  recorded  gage. 
It  is  there  said:  "  The  Norman  judges 
recognized  gages  or  pledges  of  land, 
either  with  or  without  transfer  of  pos- 
session. If  the  pledgee  took  posses- 
sion, the  transaction  was  a  pawn;  if 
not,  it  was  a  hypothecation.  It  would 
be  the  greatest  mistake  to  suppose  that 
feudal  seisin  was  essential  to  an  effect- 
ual pledge  of  land  in  feudal  times.  The 
pledgee  might  have  the  pledgor  yi  pos- 
session, and  still  be  secure,  by  record- 
ing a  written  contract  of  pledge  in  the 
King's  Court;  precisely  as,  under  Jus- 
tinian, such  a  contract  would  have 
been  registered  in  a  public  office,  or, 
under  the  Saxon  laws,  in  a  county  court 
or  a  monastery." 

4.  Cod.  Dip.  D.  C.  XC,  partly  quoted 
in  Lodge's  Essays  in  Anglo-Saxon  Law 
(Boston  1876),  p.  106. 

6.  Lodge,  "  The  Anglo-Saxon  Land 
Law,"  Essays  in  Anglo-Saxon  Law 
(Boston  1876),  p.  107. 

6.  Pollock  and  Maitland,  History  of 
the  English  Law  (Cambridge  1895),  p. 
119. 
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a  judgment  was  usually  necessary  to  complete  the  transfer  of 
title  to  the  gagee.*  The  latter  was  provided  with  a  special  writ  * 
commanding  his  debtor  to  "  acquit  the  gage,"  and  in  default 
thereof  a  conditional  judgment  was  rendered  vesting  the  title  in 
the  gagee,  lilje  the  modern  strict  foreclosure,*  but  providing  also 
a  time  for  redemption.* 

(3)  Second  Stage:  The  Mortgage  a  Conditional  Conveyattce ; 
Foreclosure  Not  Employed.  —  In  the  next  succeeding  period  of 
its  history  the  mortgage  becomes  a  pledge  changing  suo  motu 
into  an  estate  in  fee  upon  the  mortgagor's  default.  Already  in 
Glanville's  day  such  a  form  of  the  mortgage  had  come  into  use,* 
and  by  the  time  of  Bracton,  two  generations  later,  it  was  prob- 
ably the  usual  form.*  Littleton,  writing  two  centuries  later, 
mentions  this  as  if  it  were  the  only  mortgage  recognized  by  the 
law,''  and  such   it   continued  to  be    for   at   least   another   cen- 


1.  Foreclosure.  —  "  The  nature  of  the 
transaction  is  apparently  this,  that 
when  the  term  has  elapsed  the  creditor 
can  sue  the  debtor  and  obtain  a  judg- 
ment which  will  order  the  debtor  to 
pay  the  debt  within  some  '  reasonable  ' 
time,  and  will  declare  that,  should  he 
make  default,  the  gaged  thing  will 
belong  to  the  creditor.  If  the  gage  be 
given  '  without  a  term,'  then  to  all 
seeming  the  creditor  can  at  any  time 
obtain  a  judgment  which  will  order  the 
debtor  to  pay  within  some  fixed  and 
*  reasonable  '  period,  and  will  declare 
that,  if  this  be  not  done,  the  creditor 
may  do  what  he  pleases  with  the 
gaged  thing."  2  Pollock  and  Mait- 
land,  History  of  the  English  Law 
(Cambridge  1895),  p.  119. 

2.  Writ  of  Foreclosure.  —  See  "The 
Story  of  Mortgage  Law,"  4  Harvard 
Law  Rev.,  p.  7,  where  the  author  says: 
'*  The  legal  remedy  for  enforcing  a 
simple  gage  or  pledge  of  land,  in  the 
time  of  Glanville,  so  far  from  having 
those  harsh  features  which  we  are 
wont  to  attribute  to  our  early  law,  fol- 
lowed that  just  and  equitable  system 
of  Roman  Law  which  was  the  cradle  of 
our  equity.  When  a  debt  secured 
upon  land  was  due,  the  pledgee  had  a 
writ  expressly  framed  for  foreclosure, 
substantially  identical  with  the  Massa- 
chusetts writ  of  entry  for  foreclosure 
of  a  mortgage."  A  form  of  the  writ 
is  given  in  Glanville's  treatise,  lib. 
X.,  c.  7,  but  it  is  said  that  the  writ  is 
not  found  even  in  the  earliest  regis- 
ters. See  2  Pollock  and  Maitland, 
History  of  the  English  Law  (Cam- 
bridge 1895),  p.  119,  note  3. 


3.  Strict  Foreclosure.  —  See  4  Harvard 
Law  Rev.  8.  "  It  will  be  noticed  that 
we  have  here  something  very  like  those 
decrees  of  foreclosure  which  courts  of 
equity  will  make  in  much  later  days." 
2  Pollock  and  Maitland,  History  of  the 
English  Law  (Cambridge  1895),  p.  119. 

4.  Bedemption.  —  "  The  Story  of  Mort- 
gage Law,"  4  Harvard  Law  Review, 
p.  8;  2  Pollock  and  Maitland,  History 
of  the  English  Law,  p.  119,  note  3. 

5.  Glanville's  treatise,  lib.  x.,  c.  8; 
4  Harvard  Law  Review,  p.  8. 

6.  Bracton,  f.  20,  268-9;  2  Pollock 
and  Maitland,  History  of  the  English 
Law  (Cambridge  1895),  p.  121,  where 
the  Bractonian  mortgage  is  thus  de- 
scribed: "  In  consideration  of  money 
lent,  A  demises  land  to  X  for  a  term  of 
years,  and  there  is  a  provision  that,  if 
at  the  end  of  that  term  A  does  not  pay 
the  debt,  then  X  is  to  hold  the  land  in 
fee.  This  seems  to  have  been  the 
usual  gage  of  Bracton's  day.  It  gives 
the  gage  a  term  of  years  which  on  the 
fulfilment  of  a  certain  condition  be- 
comes a  fee;  the  condition  is  that  at 
the  «nd  of  the  term  default  is  made  in 
the  payment  of  the  debt.  During  the 
term  the  gagee  is  entitled  to  have,  and 
usually  has,  that  sort  of  possession  or 
seisin  of  the  land  that  a  termor  can 
have,  while  the  gagor  remains  seised 
in  fee;  but,  on  the  fulfilment  of  the 
condition,  the  fee  shifts  to  the  gagee 
and  his  possession  or  seisin  in  fee." 

7.  Littleton,  Tenures,  lib.  iii.,  c.  5, 
where  the  author  says:  "If  a  feoffment 
be  made  upon  such  condition  that  if  the 
feoffor  pays  to  the  feoffee,  at  a  certain 
day,  forty  pounds  of  money,  that  then 
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tury.*  With  a  contract  like  this,  vesting  title  of  itself,  there  was  no 
place  for  judicial  proceedings,  and  the  foreclosure  action  was  ren- 
dered not  only  unnecessary  but  impossible.  Such  a  change  as 
the  law  had  undergone  from  the  preceding  period  seems  to  us 
like  a  retrogression,  and  there  are  varying  explanations  of  it. 
One  author  suggests  the  rapacity  of  the  creditor  class  who  sought 
to  avoid  the  troublesome  necessity  of  resorting  to  the  courts.* 
Others  hint  at  a  desire  on  the  part  of  the  judges  to  preserve  the 
consistency  of  real-property  law  by  assimilating  the  status  of  the 
mortgagee  to  that  of  one  of  the  existing  classes  of  tenants.'  But 
whatever  the  true  reason  for  the  change,  the  important  fact  for 
the  purposes  of  this  treatise  is  that  the  judicial  foreclosure  which 
had  prevailed  at  an  earlier  time  was  by  means  of  it  eliminated  for 
several  centuries  from  the  English  law,  only  to  reappear  through 
the  intervention  of  chancery. 

(4)  Third  Stage  :  Equity  of  Redemption  Introduced ;  Judicial 
Foreclosure  Revived.  —  It  is  uncertain  just  how  long  it  continued 
to  be  the  law  of  England  that  the  mortgagee  acquired  absolute 
title  upon  mere  default  in  the  payment  of  the  debt."* 

In  a  case  decided  near  the  close  of  Elizabeth's  reign'  the 
mortgagor  was  allowed  to  redeem  after  such  default.  But  it  is 
clear  that  the  practice  had  not  yet  become  established,  for  in  at 
least  two  later  adjudications  of  the  same  period  *  no  recognition 
of  it  appears.  Early  in  the  next  century  the  right  to  redeerti 
appears  to  be  recognized,''  and  before  its  close  Lord  Nottingham 

the  feoffor  may  re-enter;  in  this  case  will  have  the*  termor's  remedies.  In 
the  feoffee  is  called  tenant  in  mortgage,  the  other  cases  he  must  be  enfeoffed 
which  is  as  much  to  say  in  French  as  and  he  will  have  the  freeholder's 
mortgage,  and  in  Latin  mortuutn  va-  remedies."  2  Pollock  and  Mailland, 
dium.  And  it  seemeth  that  the  cause  History  of  the  English  Law  (Cam- 
why  it  is  called  mortgage  is,  for  that  bridge  1895). 

it  is  doubtful  whether  the  feoffor  will  4.  i    Coote    on     Mortgages,    p.    15. 

pay  at  the  day  limited  such  sum  or  not;  Compare  4  Harvard  Law  Review,  p.  9. 

and,  if  he  doth  not  pay,  then  the  land  6.  Early  Case  of  Bedemption. —  Lang- 

which  is  put  in  pledge  upon  condition  ford    v.     Barnard,     Tothill     133,     134, 

for  the  payment  of  the  money  is  taken  (1595).     The   report  is  very  brief  and 

from  him  forever,  and  so  dead  to  him  is  here  given  in  full:     "  The  plaintiff 

upon  condition.     And   if  he  doth  pay  mortgaged    lands    to    the    defendant, 

the  money,  then  the  pledge  is  dead  as  which  was  forfeited,  and  a  statute  for 

to  the  tenant."  the     performance      of     the     bargain, 

1.  See  Goodal's  Case,  5  Coke  95/^;  ordered  to  be  re-assured,  and  statute 
Wade's  Case,  5  Coke  ii4rt.  to  be  re-delivered.     The  court  decreed 

2.  Chaplin,  "  The  Story  of  Mortgage  money  to  the  plaintiff  against  the  de- 
Law,"  4  Harvard  Law  Review,  8,  9.  fendant  albeit  he   had  judgment   and 

3.  "Soon  after  this  English  law  seems  execution,  being  upon  the  point  of 
to  abandon  the  attempt  to  treat  the  usurious  contract,  and  a  lease  being 
rights  of  the  gagee  in  the  land  as  become  forfeited,  and  the  mortgagee 
rights  of  a  peculiar  character.  If  he  is  devised  the  same  to  infants.  The  court 
to  have  any  right  of  any  sort  or  kind  was  of  opinion  that  the  plaintiff  should 
in  the  land,  he  must  take  his  place  in  have  it  again,  paying  the  money." 
some  category  of  tenants.  He  must  6.  Goodal's  Case,  5  Coke  95^^;  Wade's 
be   tenant  for  years,  or  for  life,  or  in  Case,  5  Coke  114^. 

fee.  In  the  first  case  he  will  obtain  7.  Emanuel  College  v.  Evans,  1  Ch. 
his  rights  under  a  demise  for  years  and     Rep.  18. 
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had  granted  the  equity  to  a  mortgagor's  heir,  notwithstanding  a 
covenant  in  the  mortgage  that  it  could  be  redeemed  only  during 
the  lifetime  of  the  mortgagor.*  The  right  to  redeem  and  the 
consequent  necessity  of  foreclosure  became  gradually  estab- 
lished,* and  in  chancery  mortgaged  land  was  treated  as  it  had 
been  in  the  earliest  period  of  English  mortgage  law,  as  a  pledge 
for  the  debt,  not  entitling  the  mortgagee  to  possession.' 

b.  Strict  Foreclosure  —  (i)  The  Ancient  Practice. — The 
courts  of  chancery  having  thus  created  a  new  estate  in  the  form 
of  the  equity  of  redemption  also  devised  a  remedy  for  the  mort- 
gagee in  the  suit  to  cut  off  or  foreclose  this  right  to  redeem. 
But  the  original  foreclosure  action  differed  essentially  from  that 
which  now  generally  bears  the  same  name.  It  was  literally  a 
proceeding  to  foreclose  the  equity  of  redemption,  and  not  to 
collect  the  proceeds  of  a  loan  secured  by  a  mortgage.  And  its 
only  result  was  to  extinguish  the  mortgagor's  right  to  redeem 
and  to  vest  the  title  to  the  premises  in  the  mortgagee.*  This 
proceeding  has  now  become  known  as  a  strict  foreclosure  in  con- 
tradistinction to  the  method  of  ordering  a  sale  of  the  premises, 
but  the  former  was  for  a  long  time  the  only  method  to  which 
the  term  "foreclosure"  was  properly  applied.* 


1.  Lord  Nottingham's  Bale. —  In  New- 
comb  V.  Bonham,  i  Vern.  7,  the  follow- 
ing brief  report  is  furnished:  "  The 
Lord  Chancellor  was  of  opinion,  that 
although  the  mortgagor  had  time  to 
redeem  during  life,  yet  the  mortgagee 
might  have  compelled  him  to  redeem, 
or  have  foreclosed  him;  and  said  that 
it  was  a  general  rule,  once  a  mortgage, 
and  always  a  mortgage ;  and  in  regard 
the  estate  was  expressly  redeemable  in 
the  mortgagor's  lifetime,  it  must  con- 
tinue so  afterwards,  and  therefore  de- 
creed an  account  and  a  redemption." 
Upon  a  subsequent  hearing  before  the 
Lord  Keeper,  Bonham  v.  Newcomb,  2 
Vent.  364,  the  heir's  bill  to  redeem  was 
dismissed  on  the  ground  inter  alia  that 
the  covenant  in  the  mortgage  was 
made  with  an  intent  to  effect  a  settle- 
ment of  the  estate,  and  this  ruling  was 
afterwards  affirmed  in  Parliament. 
But  the  general  right  of  redemption 
was  expressly  recognized  by  the  Lord 
Chancellor. 

2.  Final  Establishment  of  the  Bight  to 
Bedeem.  —  Jason  v.  Eyres,  2  Cases  in 
Chancery,  33;  Price  v.  Perrie,  Freem. 
Ch.  258,  where  the  doctrine  is  thus 
positively  expressed:  "  If  a  mortgage 
be  made  redeemable,  upon  payment  of 
the  mortgage  money  at  a  certain  day, 
but  if' the  money  be  not  then  paid,  that 
if  the   mortgagee   will    pay   a   further 


sum  to  the  mortgagor,  that  then  his 
estate  shall  be  absolute,  or  that  he  will 
make  him  a  further  conveyance,  or 
anything  to  that  effect,  this  estate  is 
notwithstanding  redeemable  after  the 
day  of  payment,  and  the  mortgagee 
cannot  enforce  the  mortgagor,  after  de- 
fault, to  make  him  an  absolute  estate, 
until  he  forecloses  him."  See  also 
Goodman  v.  Grierson,  2  B.  &  B.  274. 

3.  Casborne  v.  Scarfe,  i  Atk.  603, 
where  this  view  is  expressed  in  the 
syllabus. 

4.  Nature  of  Original  Foreclosure. — 
Anonymous,  2  Cases  in  Chancery  244, 
holding  also  that  "  The  court  can 
go  no  further  in  such  a  bill  but  to  take 
away  the  equity  of  redemption,  and 
leave  the  plaintiff  to  such  title  as  he 
hath,  but  not  to  amend  it;  and  this  was 
the  true  and  ancient  course,  though  of 
late  sometimes  the  contrary  hath  been 
done." 

"  At  the  time  of  the  separation  of 
these  states  from  Great  Britain,  and 
long  before,  the  usual  course  of  the 
Court  of  Chancery  in  England,  on  bills 
upon  mortgages  in  possession,  was  to 
decree  a  foreclosure,  and  not  a  sale  of 
the  mortgaged  premises."  Chancellor 
Jones,  in  Lansing  v.  Goelet,  g  Cow, 
(N.  Y.)  378. 

5.  See  2  Jones,  Mortgages  (4th  ed.), 
§   1538.      Compare  Lansing  v.  Goelet,  9 
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Since  formerly  the  mortgagee  was  not  only  entitled  to,  but 
actually  took  possession  of,  the  premises,  the  foreclosure  pro- 
ceeding was  employed  by  him  for  the  purpose  of  preventing 
re-entry  by  the  mortgagor,  and  in  Maine,*  Massachusetts,*  New 
Hampshire,'  and  Rhode  Island  *  a  summary  method  of  foreclos- 
ure has  been  introduced  which  enables  a  mortgagee  in  possession 
to  accomplish  the  same  result  as  was  obtainable  through  the  fore- 
closure suit  of  this  early  period. 

(2)  When  Strict  Foreclosiire  is  Now  Permitted — (a)  Aa  against 
Junior  Incumbrancers.  —  While  the  remedy  of  strict  foreclosure  has 
been  greatly  curtailed,  both  by  judicial  decision  and  legislative 
enactment,  still  it  has  not  entirely  passed  out  of  use.  In  the 
absence  of  a  statute  such  as  prevails  in  some  states,*  requiring  a 
sale  of  the  mortgaged  premises  upon  foreclosure,  the  mortgagor's 
equity  of  redemption  may  be  absolutely  barred  by  the  decree 
without  waiting  for  a  sale.  Thus  in  many  of  the  states  where 
strict  foreclosure  is  not  ordinarily  allowed  it  is  permitted  as 
against  judgment  creditors*  or  junior  lien  holders  who  are  simi- 
larly situated,''  particularly  if  one  foreclosure  suit  has  already 
been  brought  without  making  such  lien  holders  parties.*  In 
Illinois,  on  the  other  hand,  where  decrees  of  strict  foreclosure 
have  not  been  uncommon,  they  are  not  allowed  as  against  other 
incumbrancers.® 

(b)  In  Foreclosure  of  Land  Contracts.  —  Another   field    in    which    the 

Cow.  (N.  Y.)  346,  where  it  is  observed:  Jefferson    v.    Coleman,    no   Ind.   515; 

"  The    English    Court    of    Chancery,  Catterlin  v.  Armstrong,  loi  Ind.  258. 

however,  notwithstanding  the  change  Iowa.  —  Shaw    v.    Heisey,    48    Iowa 

of  the  mortgage  contract,  from  a  con-  468. 

ditional  sale  to  the  collateral  security,  Nebraska.  —  Miles  v.  Stehle,  22  Neb. 

adheres,    as    a    general    rule,     to    the  740. 

course   of   proceeding    by   foreclosure  New  Jersey.  —  See  Pettingill  v.  Hub- 

instead  of  sale."  bell,  53  N.  J.  Eq.  584. 

1.  Maine  Rev.  Stat.  1841,  c.  125,  §  5,  New  York.^  Bolles  v.  Duff,  43  N.  Y. 
construed  in  Smith  z/.  Larrabee,  58  Me.  474;  Ross  v.  Boardman,  22  Hun  (N. 
361.  Y.)   527;    Franklyn    v.    Hay  ward,    61 

2.  Mass.  Pub.  Stat.  1887,  c.  181.  How.  Pr.  (N.  Y.  Supreme  Ct.)  43. 

3.  N.  H.  Gen.  Stat.  1S78,  c.  327.  8.  Shaw  v.  Heisey,  48  Iowa  468. 

4.  R.  I.  Pub.  Stat.  1882,  c.  176.  9.  Farrell    v.    Parlier,    50    111.    274; 

5.  See  supra,  p.  97  et  seq.,  where  the  Boyer  v.  Boyer,  89  111.  447.  In  the 
rules  of  the  different  jurisdictions  are  case  first  cited  the  court  said:  "  In 
laid  down.  our  state  and  in  view  of  our  statute,  it 

6.  Judgment  Creditors  may  be  Barred  is  only  in  strong  cases,  which  form  ex- 
by  Strict  Foreclosure. —  Benedict  v.  Gil-  ceptions,  that  there  should  be  decreed 
man,  4  Paige  (N.  Y.)  58;  Bolles  v.  strict  foreclosure,  or  a  sale  without 
Duff,  43  N.  Y.  474;  Ross  V.  Boardman,  redemption.  It  may  be,  in  rare  cases, 
22  Hun  (N.  Y.)  527;  Franklyn  v.  Hay-  when  it  appears  the  property  is  of  less 
ward,  61  How.  Pr.  (N.  Y.  Supreme  Ct.)  value  than  the  debt  for  which  it  was 
43;  Lockard  v.  Hendrickson,  (N.  J.  mortgaged,  and  the  mortgagor  is  insol- 
1892)  25  Atl.  Rep.  512;  Benedict  v.  vent,  and  the  mortgagee  is  willing  to 
Mortimer,  (N.  J.  1887)  8  Atl.  Rep.  515;  take  the  property  in  discharge  of  his 

iefferson    v.    Coleman,    no   Ind.    515;  debt,  that  a  strict  foreclosure  maybe 

ackson  v.  Weaver,  138  Ind.  539.  allowed.     But  it   is  not,  as  a  general 

7.  Junior  Lien  Holders — Indiana. —  rule,  proper,  when  there  are  other  in- 
Jackson     v.    Weaver,     138    Ind.    539;  cumbrances    upon    the     property,    or 
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remedy  of  strict  foreclosure  is  still  employed,  even  where  it  has 
otherwise  been  discarded,  is  in  the  foreclosure  of  land  contracts, 
or  as  they  are  sometimes  termed  "  title  bonds."  *  It  seems  to  be 
the  universal  practice  not  to  render  a  decree  of  sale  in  the  fore- 
closure of  interests  conferred  by  these  instruments,  but  to  effect 
at  once  a  strict  foreclosure.* 

(c)  Miscellaneoos  Instances.  —  Other  reasons  which  have  been 
advanced  in  justification  of  the  practice  of  rendering  decrees  of 
strict  foreclosure  are  that  the  mortgaged  property  is  insufficient 
to  satisfy  the  debt,'  particularly  if  the  mortgagor  has  also 
absconded*  oris  insolvent.*  It  has  also  been  deemed  a  suffi- 
cient reason  for  approving  the  practice  of  rendering  decrees  of 
strict  foreclosure,  that  the  mortgagor  gives  consent  thereto,®  or  that 
neither  party  asks  for  sale,'''  or  generally  that  justice  and  equity 
require  a  strict  foreclosure.®  A  mortgage  given  to  secure  the 
support  of  the  mortgagee,  the  condition  of  which  was  not  per- 
formed, was  strictly  foreclosed,  even  though  the  statute  required 
a  sale  in  ordinary  cases.*  Aside  from  the  rather  exceptional 
instances  above  reviewed,  the  method  of  strict  foreclosure  has 
ceased  to  be  employed,  save  in  the  state  of  Vermont,  where 
alone,  of  all  the  American  jurisdictions,  that  remedy  remains  the 
sole  form  of  the  foreclosure  of  mortgages  in  chancery.*® 

(3)  Effect  of  Strict  Foreclosure  —  (a)  Title  Vested  in  Mortgagee. — 
The  General  Doctrine  is  that  the  effect  of  a  decree  of  strict  foreclosure 
is  "  to  vest  absolutely  the  property  of  the  mortgagor  in  the  mort- 
gagee.*'    The  latter  "  is  entitled  to  all  the  property  mortgaged 

creditors,  or  purchasers  of  the  equity  4.  Mortgagor     Having    Ahsconded,  — 

of  redemption.     The  statute  allowing  Wilson  v.  Geisler,  ig  111.  49. 

redemption   in  such   cases   intends   to  6.  Mortgagor  Insolvent.  —  Johnson  v. 

make  the  property  pay  as  much  of  the  Donnell,  15   111.  98;  Stephens  v.  Bich- 

mortgagor's  debts  as  it  is  worth."  nell,  27  111.  444. 

1.  See  Button  v.  Schroyer,  5  Wis.  6.  Mortgagor  Consenting.  —  Hunt  v. 
598.  Lewin,  4  Stew.  &  P.  (Ala.)  153. 

2.  Nebraska.  —  Harrington  v.  Birds-  7.  No  Application  for  Sale.  —  Green  z/. 
all,  38  Neb.  176.  Compare  Foster  z/.  Crockett,  2  Dev.  &  B.  Eq.  (N.  Car.)393. 
Ley,  32  Neb.  404;  Gallagher  v.  Gid-  8.  Bacon  v.  Cottrell,  13  Minn.  194; 
dings,  33  Neb.  222.  Heyward  v.  Judd,  4  Minn.  483.     These 

Ohio.  —  See    Kirby    v.    Harrison,    2  cases  were  decided  prior  to  the  statute 

Ohio  St.  326.  of  Minnesota  which  provides  expressly 

IVisconsin. — Landon     v.    Burke,  36  for  a  strict  foreclosure. 

Wis.  378;  Kimball  v.  Darling,  32  Wis.  9.  Strict  Foreclosure  of  Mortgage  Given 

675;  Mclndoe  v.  Morman,  26  Wis.  592;  for  Support. —  Bresnahan  v.  Bresnahan, 

Baker  v.  Beach,  15  Wis.  99;  Button  v.  46  Wis.  385.   Compare  Frizzle  v.  Dearth, 

Schroyer,  5  Wis.  598.  28  Vt.  787. 

3.  I^operty  Insufficient  to  Pay  Debt —  10.  Strict  Foreclosure  Preserved  in  Ver- 
Alahama. —  Hitchcock  v.  U.  S.  Bank,  mont. —  Rev.  Stat.  Vermont  1S80,  §  760. 
7  Ala.  442.  11.  Decree  Vests  Title  in  Mortgagee. — 

Illinois.  —  Horner  v.  Zimmerman,  45  Stoddard,  J.,  in  Gates  v.  Boston,  etc., 

111.    14;  Stephens   v.    Bichnell,   27   111.  Air  Line  R.  Co.,  53  Conn.  334.   See  also 

444;  Wilson  V.  Geisler,  19  111.  49;  John-  the  doctrine  recognized  in   the  foUow- 

son  V.  Donnell,  15  111.  98.  ing  cases: 

Nebraska.  —  Miles  t*.  Stehle,  22  Neb.         Connecticut.  —  Andreas   v.  Hubbard, 

740.  50  Conn.  352;  New  Haven   Pipe  Co.  v. 
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unless  his  debt  is  paid."  * 

Under  the  Usual  Form  of  a  decree  of  strict  foreclosure  as  framed 
by  the  courts  in  this  country*  it  is  unnecessary  to  enter  a  sup 
plemental  order  transferring  the  property  from  one  party  to  the 
other,  but   the  decree  itself  is  the  final  order  and  effects   that 
result.' 

Under  the  English  Practice  the  decree  frequently  leaves  the  master 
to  compute  the  amount  due  and  costs,  and  to  determine  the 
time  and  place  of  payment.  And  in  such  cases  the  decree  is 
not  final,  but  must  be  followed  by  a  further  order  before  the  pro- 
ceedings are  complete."* 

(b)  Constitutes  Payment  Pro  Tanto.  —  It  is  now  well  settled,  even 
where  the  method  of  strict  fore'closure  prevails,  that  the  ren- 
dition of  such  a  decree  will  not  constitute  a  satisfaction  of  the 
mortgagee's  claim,  but  that  he  may  still  pursue  the  mortgagor 
for  a  deficiency.*  Nevertheless  the  taking  of  the  property  by 
the  mortgagee  constitutes  di  pro  tanto  payment  of  the  debt.®     If 


Work,  44  Conn.  230;  Waters  v.   Hub- 
bard, 44  Conn.  340. 

I      Illinois.  —  Ellis  v.   Leek,   127  III.  60; 
Mulvey  v.  Gibbons,  87  111.  367. 

New  York.  —  Lansing  v.  Goelet,  9 
Cow.  (N.  Y.)  352;  Brainard  7/.  Cooper, 
10  N.  Y.  359;  BoUes  v.  Duff,  43  N.  Y. 
474;  Kendall  v.  Treadwell,  14  How. 
Fr.  (N.  Y.  Supreme  Ct.)  165;  Spencer 
V.  Harford,  4  Wend.  (N.  Y.)  381; 
Morgan  v.  Plumb,  9  Wend.  (N.  Y.)  287; 
Packer  v.  Rochester,  etc.,  R.  Co.  17  N. 
Y.  287. 

Pennsylvania.  —  Bradley  v.  Chester 
Valley  R.  Co.,  36  Pa.  St.  150. 

1.  Waters  v.  Hubbard,  44  Conn.  340. 

2.  Such  forms  will  be  found  in  Atkin- 
son V.  Hall,  2  Bland  (Md.)  371,  note  x ; 
Ellis  V.  Leek,  127  111.  60. 

3.  Decree  of  Strict  Foreclosure  Gener- 
ally Final.  —  Mulvey  v.  Gibbons,  87  111. 
367;  Ellis  V.  Leek,  127  111.  60.  In  the 
latter  case  the  court  savs:  "  The  de- 
cree before  us  is  a  final  decree,  and  ex- 
pressly provides  that  in  default  of  pay- 
ment '  all  the  right,  title  and  interest, 
both  legal  and  equitable,  of  said 
defendants  in  and  to  said  premises, 
and  every  part  thereof,  shall  be  and 
become  vested,  absolutely  and  forever, 
unconditionally  in  the  said  complain- 
ant.' Although  courts  of  chancery,  in 
this  state,  are  governed  by  the  same 
practice  as  courts  of  chancery  in  Eng- 
land, or  by  rules  and  regulations  con- 
sistent with  such  practice,  we  are  un- 
able to  see  wherein  the  practice  here 
adopted  is  so  inconsistent  with  that  in 
England,  as   laid   down  by  authors  on 


chancery  practice,  as  that  it  should  be 
condemned.  Under  the  one  practice 
the  title  is  vested  in  the  complainant 
by  an  order  in  the  decree;  under  the 
other,  by  a  final  order  made  subse- 
quently. When  the  practice  is  once 
established  and  understood,  the  rights 
of  the  defendant  are  as  well  protected 
by  one  mode  of  procedure  as  the  other. 
That  the  decree  in  question  is  in  con- 
formity with  the  practice  in  this  state, 
as  understood  by  courts  and  the  pro- 
fession, we  have  no  doubt;  and  to 
unsettle  that  practice  now  would  be 
productive  of  no  good,  but  might  be 
attended  with  evil  results." 

4.  Daniell  Ch.  Pr.  (4th  Am.  ed.),  vol. 
2,  p.  96;  I  Smith  Ch.  Pr.,  p.  532.  And 
see  this  practice  discussed  in  Ellis  v. 
Leek,  127  111.  60;  Mulvey  v.  Gibbons, 
87  111.  367. 

6.  The  leading  case  upon  the  sub- 
ject is  Hatch  v.  White,  2  Gall.  (U.  S.) 
152,  decided  in  1814,  where  Mr.  Justice 
Story,  delivering  the  opinion  of  the 
court,  presents  an  exhaustive  dis- 
cussion of  the  question.  See  also 
Globe  Ins.  Co.  v.  Lansing,  5  Cow.  (N. 
Y.)  380;  Bradley  v.  Chester  Valley  R. 
Co.,  36  Pa.  St.  150;  Hazard  v.  Robin- 
son, 15  R.  I.  226;  Strong  v.  Strong,  2 
Aik.  (Vt.)  373;  Smith  v.  Lamb,  i  Vt. 
395;    Lovell  v.  Leland,  3  Vt.  581. 

6.  Taking  Property  a  Payment  Pro 
Tanto —  Illinois.  —  Edgerton  v.  Young, 
43  111.  470;  Vansant  v.  Allmon,  23  111. 
30.  Compare  Weiner  v.  Heintz,  17  111. 
259. 

il/ai«^.  —  Flint    V.    Winter     Harbor 


125 


Volume  IX. 


Forms  and        FORECLOSURE  OF  MORTGAGES. 


Methods; 


the  value  of  the  mortgaged  premises  equals  or  exceeds  the  debt, 
a  decree  of  strict  foreclosure  operates,  of  course,  as  full  satisfac- 
tion,* and  the  mortgagee  need  not  restore  the  excess.* 

In  Connecticut  it  was  formerly  the  rule  that  such  a  decree  con- 
stituted payment  regardless  of  the  value  of  the  premises.'  But 
a  statute  passed  after  these  decisions  changed  the  rule  to  corre- 
spond with  that  above  discussed.* 

But  a  decree  of  foreclosure  rendered  before  the  title  of  the 
mortgagee  becomes  absolute  by  the  expiration  of  the  time  to 
redeem,  is  not  even  a  partial  payment  of  the  mortgage  debt.* 
Where  the  parties  stipulate  that  a  decree  of  strict   foreclosure 


Land    Co.,    (Me.    1896)    36    Atl.    Rep. 

634- 

Ne7v  York.  —  Morgan  v.  Plumb,  9 
Wend.  (N.  Y.)  287;  Spencer  v.  Har- 
ford, 4  Wend.  (N.  Y.)  386.  Compare 
Globe  Ins.  Co.  v.  Lansing,  5  Cow. 
(N.  Y.)  380. 

Pennsylvania.  —  Bradley  v.  Chester 
Valley  R.  Co..  36  Pa.  St.  150. 

Rhode  Island.  —  Hazard  v.  Robinson, 
15  R.  L  226. 

Vermont.  —  Devereaux  v.  Fairbanks, 
52  Vt.  587,  the  court  saying:  "  In  the 
premises  covered  by  the  mortgage  the 
defendant  had  a  homestead,  to  protect 
which  against  the  ^foreclosure,  he 
brought  a  cross-bill  to  have  the  debt 
secured  by  the  mortgage  apportioned 
between  the  homestead  and  the  bal- 
ance of  the  premises,  and  it  was  so 
apportioned.  He  thereupon  redeemed 
the  homestead,  and  the  plaintiffs  took 
the  remainder  of  the  premises  by  the 
foreclosure.  This  operated  as  a  pay- 
ment of  the  debt  secured  by  the  Mower 
mortgage,  if  the  value  of  the  remainder 
of  the  premises  was  sufficient  to  pay 
the  balance  due  upon  the  mortgage. 
In  2  Hilliard  Mortgages  202,  it  is  said, 
'  The  principle  is  well  settled  upon  this 
subject,  that  foreclosure  pays  or  ex- 
tinguishes the  mortgage  debt  to  the 
extent  of  the  value  of  the  property.' 
To  the  same  effect  are  the  decisions  of 
this  court.  Lovell  v.  Leland,  3  Vt. 
581;  Thomas  v.  Warner,  15  Vt.  113; 
Woodstock  Bank  v.  Lamson,  36  Vt.  122; 
Emerson  v.  Washburn,  8  Vt.  14;  Paris 
V.  Hulett,  26  Vt.  308."  Compare  Hill 
V.  Hill,  59  Vt.  130. 

1.  Bassett  v.  Mason,  18  Conn.  131; 
Flint  V.  Winter  Harbor  Land  Co.,  (Me. 
1896)  36  Atl.  Rep.  634. 

2.  Andreas  v.  Hubbard,  50 Conn.  352. 

3.  Early  Connectictit  Snle. —  M'Ewen 
V.  Welles,  1  Root  (Conn.)  202,  the  court 


saying:  "  In  this  state  a  mortgage 
given  to  secure  a  debt  by  bond,  note, 
or  other  specialty,  is  a  real  security 
given  in  aid  of  the  personal  security 
which  the  mortgagee  had  before.  And 
the  mortgagee  may  pursue  either,  or 
both,  until  he  obtains  satisfaction.  If 
he  recovers  his  debt,  the  mortgage  is 
released.  If  he  choose  to  take  the 
land  and  to  make  it  his  own  absolutely, 
whereby  the  mortgagor  is  totally  di- 
vested of  his  equity  of  redemption,  the 
debt  is  thereby  paid  and  discharged; 
and  if  it  eventually  proves  insufficient 
to  raise  the  sum  due,  it  is  the  mort- 
gagee's own  fault,  and  at  his  risk." 
See  also  Fitch  v.  Coit,  i  Root  (Conn.) 
266;  Derby  Bank  v.  Landon,  3  Conn. 
62;  Swift  V.  Edson,  5  Conn.  531;  God- 
dard  v.  Selden,  7  Conn.  515.  Compare 
Stebbins  v.  Kellogg,  5  Conn.  267; 
Palmer  v.  Mead,  7  Conn.  162. 

4.  See  the  statute  set  out  in  a  note  to 
Derby  Bank  v.  Landon,  3  Conn.  62. 

5.  Peck's  Appeal,  31  Conn.  215,  the 
court  saying:  "  The  decree  of  foreclos- 
ure, before  it  has  become  absolute  by 
the  expiration  of  the  time  limited  for 
redemption,  is  no  more  a  satisfaction 
of  the  debt,  or  of  any  part  of  it,  than 
is  a  new  or  additional  security  given 
for  it.  If,  as  was  suggested,  there  is 
any  hardship  in  the  creditor's  receiv- 
ing his  dividend,  and  then  taking  the 
land  under  the  decree,  it  is  one  that 
the  executor  may  relieve  himself  of  by 
paying  the  debt,  and  if  the  property  is 
worth  redeeming  it  is  to  be  presumed 
he  will  do  it.  Or  he  may  procure  an 
order  and  sell  the  interest  of  the  de- 
ceased in  the  equity  of  redemption; 
in  which  case  it  would  undoubtedly 
bring  on  the  sale  just  the  amount  of 
the  dividend  paid  more  than  it  other- 
wise would,  because  the  mortgage  debt 
would  to  that  extent  be  reduced." 
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may  be  entered  and  that  the  premises  shall  be  taken  in  full 
satisfaction  of  the  decree,  the  nominal  amount  for  which  the 
latter  is  rendered  is  of  course  immaterial,  and  the  decree  is  not 
erroneous,  even  though  such  amount  exceed  that  claimed  in  the 
bill.*  So  a  clause  in  a  decree  of  strict  foreclosure  which  pro- 
vides that  the  mortgagor  and  subsequent  incumbrancers  pay  the 
debt  within  a  specified  time,  and  that  in  default  thereof  they  be 
debarred  of  all  rights  in  the  premises,  is  not  a  personal  judgment 
against  such  parties,  but  is  a  merely  formal  provision,* 
c.  Equitable  Foreclosure  —  (i)  Transition  from  Strict  to 

Equitable  Foreclosure  —  In  England  and  Ireland.  —  But  while  the 
method  of  foreclosure  which  consisted  merely  in  extinguishing 
the  mortgagor's  right  to  redeem,  and  which  thereby  instantly 
vested  title  in  the  mortgagee,  was  the  one  most  prevalent  in  the 
early  period,  it  was  not  even  at  that  time  the  exclusive  one  in 
England  or  elsewhere.  Thus  in  an  early  case '  where  the 
security  was  defective  the  court  decreed  a  sale  instead  of  a  fore- 
closure on  the  ground  that  if  plaintiff  was  required  to  sue  on  the 
bond  the  decree  of  foreclosure  would  thereby  be  opened.  So 
where  the  mortgagor's  heir  against  whom  the  bill  was  brought 
was  an  infant,  and  the  mortgagee  consented  to  a  sale  by  which  a 
surplus  might  be  saved  for  the  benefit  of  defendant,  Lord  Eldon 


1.  Bissell  V.  Marine  Co.,  55  111.  165, 
where  the  court  says:  "  Under  the 
stipulation  in  the  case,  the  decree 
might  have  foreclosed  the  defendant's 
equity  of  redemption  at  once.  Allow- 
ing it  to  run  for  any  longer  time  was  a 
mere  favor  to  the  defendants,  not  a 
right  which  they  could  claim.  Hence 
they  have  no  just  ground  of  complaint, 
that  the  decree  allowed  them  six 
months  longer  to  pay  the  principal  of 
the  note,  before  barring  their  equity  of 
redemption,  with  ten  per  cent,  interest, 
which  was  according  to  the  terms  of 
the  note,  instead  of  six  per  cent,  inter- 
est, upon  the  amount  due  at  the  time 
of  the  decree.  As  to  the  amount  found 
due  by  the  decree  being  greater  than 
that  claimed  in  the  bill,  or  warranted 
by  the  stipulation,  admitting  defend- 
ants' construction  of  the  stipulation  to 
be  correct,  that  the  interest  named  in 
it  means  six  per  cent,  interest,  and  not 
that  specified  in  the  note,  we  cannot, 
in  view  of  the  stipulation,  perceive 
any  error  in  this  respect,  prejudicial  to 
the  defendartts.  It  was  a  condition  of 
the  stipulation  that  the  complainants 
should  take  the  lands  in  full  satisfac- 
tion of  the  decree.  After  making  use 
of  it  against  the  defendants  as  an  item 
of  proof,  and   taking  the  decree  under 


it,  the  complainants  would  be  held  to 
have  consented  to,  and  to  be  bound  by, 
the  condition  in  it  which  was  in  favor 
of  the  defendants.  Whatever  the 
amount  found  due  by  the  decree,  the 
complainants  would  take  the  lands  in 
full  satisfaction  of  it,  and  therefore  the 
amount  was  immaterial." 

2.  "  But  on  examining  the  judg- 
ment, we  think  it  is  not  liable  to  this 
objection.  The  action  and  judgment 
were  for  a  strict  foreclosure.  And 
although  it  is  adjudged  that  the  de- 
fendants pay  the  amount  due  within  a 
specified  time,  yet  the  only  result  of 
theif  not  doing  it  was  that  they  would 
be  barred,  and  the  title  vested  in  the 
plaintiff.  It  was  necessary  to  give  this 
privilege  to  the  subsequent  incum- 
brancers, as  well  as  to  the  mortgagor, 
for  they  all  had  the  right  to  redeem. 
But  the  judgment  cannot  be  deemed 
an  absolute  personal  judgment  against 
them,  nor  even  against  the  mortgagor. 
It  carries  on  its  face  the  antidote  to 
such  a  construction."  Bean  v.  Whit- 
comb,  13  Wis.  431. 

3.  Dashwood  v.  Bithazey,  Moseley 
196.  Compare  Kinnou  v.  Money,  3 
Swanst.  208,  note,  where  the  security 
of  the  mortgage  was  deficient  but  not 
defective. 
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decreed  a  sale,  saying  that  if  there  was  no  precedent  for  such  a 
course  he  would  make  one.*  Sales  were  also  decreed  in  chan- 
cery in  the  foreclosure  of  a  mortgage  upon  a  dry  reversion*  and 
upon  an  advowson.'  And  Lord  Erskine  early  in  this  century 
expressed  the  opinion  that  instead  of  a  foreclosure,  a  decree  for 
sale  of  the  estate  would  be  more  analogous  to  the  relative  situa- 
tion of  lender  and  borrower.*  About  the  middle  of  the  century 
the  ancient  rule  was  changed  by  statute,*  so  that  in  England  a 
sale  upon  foreclosure  may  now  be  obtained  at  the  option  of  the 
mortgagee.  In  Ireland  sales  upon  foreclosure  seem  to  have  been 
the  practice  from  an  early  period.® 

In  the  United  States  the  practice  of  rendering  decrees  of  sale  in  the 
foreclosure  of  mortgages  appears  to  have  become, general  early  in 
the  present  century.''  The  practice  of  rendering  such  decrees 
has  been  gradually  extended  both  by  statute  and  judicial  decision 
until  it  has  now  become  the  prevailing  method.®  And  the  state 
of  Vermont  remains  the  only  jurisdiction  where  the  ancient  prac- 
tice of  technical  foreclosure  is  the  exclusive  method.® 

(2)  Grozvth  of  the  Practice  of  Rendermg  Deficiency  Judgments. — 
In  the  early  foreclosure  suits  the  question  of  the  mortgagee's 
right  to  reimbursements  for  any  difference  between  the  value  of 


1.  Mondey  v.  Mondey,  i  Ves.  &  B. 
223.  See  also  Booth  v.  Rich,  i  Vern.  295, 
where  upon  foreclosure  proceedings 
against  an  infant  it  was  held  that  a  de- 
cree of  sale  was  the  proper  course. 

2.  How  V.  Vigures,  Reports  in  Chan- 
cery 33. 

3.  Mackensie    v.    Robinson,    3   Atk. 


559- 
4. 
5. 
6. 


Perry  v.  Barker,  13  Ves.  Jr.  198. 

15  &  16  Vict.,  c.  86,  §  48. 

M'Donough  v,  Shewbridge,  2  B. 
&  B.  564;  Hutton  V.  Mayne,  3  J.  &  L. 
586;  Wilson  V.  Dunsany,  18  Beav.  293; 
Drew  V.  O'Hara,  2  B.  &  B.  562«  / 
Perry  v.  Barker,  13  Ves.  Jr.  205. 

7.  Sale  Substituted  for  Strict  Foreclos- 
ure in  the  United  States.  —  Chancellor 
Kent,  writing  in  1S32,  says  of  this 
method  of  foreclosure:  "  It  prevails  in 
New  York,  Maryland,  Virginia,  South 
Carolina,  Tennessee,  Kentucky,  Indi- 
ana.and  probably  several  other  states." 
4  Kent's  Com.,  p.  r8i.*     See  also: 

Alabama. —  Hunt  v.  Lewin,  4  Stew. 
&  P.  (Ala.)  151,  where  the  court  said: 
"  The  ancient  practice  was  to  decree  a 
strict  foreclosure  of  the  right  to  re- 
deem, by  which  means  the  lands  be- 
came the  absolute  property  of  the 
mortgagee.  This  has  continued  to  be 
the  most  usual  practice  in  England, 
and  in  the  New  England  states  of  the 


Union,  at  least  until  very  recently. 
Sometimes,  however,  the  courts  of 
each  country,  on  proper  application, 
have  decreed  sales  of  the  mortgaged 
premises,  under  the  direction  of  an 
officer  of  the  court — the  proceeds  to  be 
applied  towards  the  discharge  of  the 
incumbrances,  according  to  priority; 
and  this  latter  practice  is  generally 
considered  the  most  beneficial  to  the 
mortgagor,  and  the  most  reasonable 
disposition  of  the  pledge." 

Mississippi.  —  Stark  v.  Mercer,  3 
How.  (Miss.)  380,  where  it  is  observed: 
"  Sales  of  the  mortgaged  premises  after 
foreclosure  have  taken  the  place  of 
strict  or  technical  foreclosures,  in  which 
the  mortgagee  took  the  land,  and  are  of 
comparatively  recent  origin,  so  that  we 
find  but  few  authorities  on  the  sub- 
ject." 

New  York.  —  Lansing  v,  Goelet,  9 
Cow.  (N.  Y.)  346. 

North  Carolina.  —  Blackledge  v.  Nel- 
son, 2  Dev.  Eq.  (N.  Car.)  66,  where  it 
was  said:  "  The  course  in  this  state  has 
not  been  strictly  a  foreclosure,  but  a 
sale  of  the  mortgaged  premises,  as  most 
advantageous  to  both  parties." 

8.  See  supra,  W.  2.  Alphabetical  Sum- 
mary  by    States   of  Systems    Prevailing 

Therein. 

9.  See  Vermont  Rev.  Stat.  1894,  §  970. 
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the  premises  and  the  amount  of  the  debt  does  not  seem  to  have 
arisen.  Gradually,  however,  it  became  established  that  the  cred 
itor's  rights  were  not  exhausted  by  merely  obtaining  a  decree 
extinguishing  a  debtor's  title  to  the  mortgaged  premises,  but  that 
the  former  might  bring  an  action  against  the  latter  at  law  for  such 
portion  of  the  debt  as  was  not  satisfied  by  the  conveyance  of  the 
mortgaged  premises  which  the  decree  of  foreclosure  effected.* 
The  mortgagee  was  even  permitted  to  maintain  such  action  dur- 
ing the  pendency  of  the  foreclosure  suit.*  But  it  was  contrary 
to  the  general  rule  to  render  a  judgment  for  the  deficiency  in  the 
foreclosure  suit  itself.  Statutes  have  now  been  enacted  in  nearly 
all  the  states  authorizing  judgments  of  this  character  to  be  so 
rendered,  and  the  deficiency  judgment  has  thus  become  a  regular 
incident  of  the  modern  foreclosure  action.* 

d.  Special  Statutory  Methods  —  (i)  Scire  Facias  —  (a) 
Where  Employed.  —  The  foreclosure  of  mortgages  by  scire  facias  is 
authorized  in  the  following  states,  viz.  :  Pennsylvania,*  Delaware,* 


1,  New  York.  —  Globe  Ins.  Co.  v, 
Lansing,  5  Cow.  (N.  Y.)  380. 

Pennsylvania.  —  Bradley  v.  Chester 
Valley  R.  Co.,  36  Pa.  St.  150. 

Rhode  Island.  —  Hazard  v.  Robinson, 
15  R.  I.  226. 

Vermont.  —  Strong  v.  Strong,  2  Aik. 
(Vt.)  373;  Smith  V.  Lamb,  i  Vt.  395; 
Lovell  V.  Leland,  3  Vt.  581. 

United  States.  —  Hatch  v.  White,  2 
Gall.  (U.  S.)  152;  Morrison  v.  Buckner, 
Hempst.  (U.  S.)  442. 

2.  In  Morrison  v.  Buckner,  Hempst. 
(U.  S.)  442,  the  court  said:  "  Coote, 
in  his  Treatise  on  Mortgages,  518,  cor- 
rectly asserts  that  a  mortgagee  may  at 
the  same  time  resort  to  and  proceed 
on  all  his  remedies  at  law  and  in 
equity;  he  may,  for  example,  at  the 
same  moment  bring  his  ejectment,  file 


statute  provides  in  substance  that  the 
mortgagee,  his  heirs,  executors,  ad- 
ministrators or  assigns,  may,  twelve 
months  after  a  breach  in  the  condi- 
tions of  the  mortgage,  sue  out  a  writ 
oi  scire  faeias  from  the  Court  of  Com- 
mon Pleas  for  the  county  or  city  where 
the  mortgaged  premises  lie,  directed  to 
the  proper  officer,  requiring  him  to 
summon  the  mortgagor,  his  heirs,  ex- 
ecutors or  administrators,  to  show 
cause  why  the  mortgaged  premises 
should  not  be  seized  in  execution  for 
the  payment  of  the  mortgage  debt.  If 
the  defendant  appears  he  may  plead 
payment  or, satisfaction  of  part  or  all  of 
the  debt  or  any  plea  in  avoidance  of  the 
debt.  If  the  defendant  does  not  ap- 
pear on  the  return  day  an  inquest  is 
held   to  fix  the  damages  and   a  levari 


his  bill  to  foreclose  the  mortgage,  and    facias  is  awarded,  by  virtue  of  which 


proceed  on  the  bond  and  other  col- 
lateral securities.  Burnell  v.  Martin, 
Doug.  417;  Garforth  v.  Bradley,  2 
Ves.  678;  Booth  V.  Booth,  2  Atk.  344. 
The  English  cases  clearly  sustain  that 
doctrine;  and  to  the  same  effect  is  the 
case  of  Jackson  v.  Hull,  10  Johns.  (N. 
Y.)482," 

The  action  at  law  might  be  com- 
menced and  prosecuted  to  judgment 
before  the  commencement  of  the  fore- 
closure suit.  See  Heydle  v.  Hazle- 
hurst,  4  Bibb  (Ky.)  ig. 

3.  See  infra,  IX.  6.  Deficiency  fudg- 
ments,  where  the  subject  is  discussed 
at  length. 

4.  Pennsylvania.  —  Brightly,  Purd. 
Dig.   1883,   p.  596.     The  Pennsylvania 


the  premises  are  taken  in  execution 
and  a  sale  made  after  notice  given  as 
upon  execution.  If  there  are  no  buy- 
ers the  premises  are  delivered  to  the 
mortgagee.  A  purchaser  obtains  a 
title  clear  of  all  equity  of  redemption 
in  the  mortgagor  and  the  rights  of  all 
others  claiming  under  him  subsequent 
to  the  mortgage  foreclosed.  If  the 
judgment  under  which  a  sale  is  made 
is  reversed  for  error,  the  purchaser, 
nevertheless,  obtains  a  good  title  to  the 
land,  and  restitution  must  be  made  in 
money.  The  assignee  of  a  mortgagee 
may  sue  in  his  own  name  or  in  the 
name  of  the  mortgagee  to  the  use  of 
the  assignee. 
S.Delaware.  —  Laws     of     Delaware, 


9  Encyc.  PI.  &  Pr.  9 
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Illinois,*  and  New  Jersey.*     It  was  formerly  allowed  in  Ohio.' 

(b)  Nature  of  the  Proceeding  —  aa.  In  General  —  Process  and  Declaration. — 
The  writ  of  scire  facias  performs  the  office  both  of  original 
process  to  bring  the  defendant  into  court,  and  of  a  declaration 
disclosing  the  cause  of  action,  and  as  such  it  must  contain  every 
material  averment  required  in  a  declaration.  The  omission  of 
the  statement  of  a  breach  of  the  conditions  of  a  mortgage  is  fatal 
on  general  demurrer."* 

Open  to  Demurrer. — Defects  in  the  scire  facias  may  be  reached  by 
demurrer.* 

Caption.  —  If  the  constitution  requires  that  writs  shall  run  in  the 
name  of  "The  People  of  the  State  of ,"  2.  scire  facias  with- 
out such  caption  is  void.* 

Variance.  —  A  mortgage  under  seal  cannot  be  introduced  in  evi- 


1893,  p.  843.  The  Delaware  statute 
is  similar  to  that  of  Pennsylvania,  ex- 
cept that  the  writ  of  scire  facias  m^y  be 
sued  out  any  time  after  breach  in  the 
conditions  of  the  mortgage. 

1.  In  Illinois  the  statute  provides  that 
if  default  be  made  in  the  payment  of 
any  sum  of  money  secured  by  a  mort- 
gage on  lands,  duly  executed  and  re- 
corded, or  if  default  be  made  in  the 
payment  of  the  last  instalment,  the 
mortgagee,  his  assigns,  or  his  executor 
or  administrator  may  sue  out  a  writ  of 
scire  facias  from  the  clerk's  office  of  the 
Circuit  Court  of  the  county  in  which 
the  mortgaged  premises  may  be  situ- 
ated, directed  to  the  sheriff,  requiring 
him  to  make  known  to  the  mortgagor, 
his  executors  or  administrators,  to 
show  cause  why  judgment  should  not 
be  rendered  for  such  sum  of  money  as 
may  be  due.  Upon  the  appearance  of 
the  defendant  the  court  may  proceed 
to  judgment  as  in  other  cases,  but  if 
the  writ  be  returned  nihil,  or  the  de- 
fendant is  not  found,  an  alias  scire 
facias  may  be  issued.  If  the  defendant 
is  a  nonresident,  or  is  concealed, 
notice  may  be  given  by  publication  and 
mail  as  in  like  cases  in  chancery.  The 
defendant  may  set  off  any  defense 
allowed  in  any  other  form  of  action. 
If  the  defendant  is  served  with  the 
writ  of  scire  facias  or  appears,  the  court 
may  give  judgment  with  costs  for  the 
amount  shown  to  be  due  by  the  plead- 
ings. The  judgment  creates  no  lien  on 
any  other  lands  than  the  mortgaged 
premises,  nor  is  any  personal  property 
of  the  defendant  liable  to  be  seized, 
but  the  judgment  does  not  affect  any 
collateral  security  given  by  the  mort- 
gagor to  secure  the  debt.     The  prop- 


erty IS  sold  as  in  other  cases  of  execu- 
tion levied  upon  real  estate.  Starr  & 
Curt.  111.  Stat.  1885,  p.  1642. 

2.  New  Jersey.^  N.  J.  Stat.  1877,  p. 
703.  This  statute  authorizes  the  mort- 
gagee to  sue  out  a  writ  of  scire  facias 
when  default  or  defaults  have  been 
made  in  the  payment  of  the  mortgage 
money,  provided  the  premises  are  sub- 
ject to  but  one  mortgage,  and  that  no 
other  persons  are  interested  in  the 
premises  than  the  mortgagor  and  mort- 
gagee. The  use  of  the  remedy  is  thus 
much  restricted. 

3.  Former  Ohio  Practice. —  Under  the 
Ohio  scire  facias  statute  if  the  mort- 
gaged premises  did  not  sell  for  a  suffi- 
cient sum  to  satisfy  the  judgment,  the 
residue  of  the  judgment  was  deemed 
a  debt  of  record  for  which  the  plaintiff 
could  issue  execution  as  in  other  cases. 
Biggerstaff  v.  Loveland,  8  Ohio  44. 

4.  Marshall  v.  Maury,  2  111.  231;  Con- 
ner V.  People,  20  111.  382;  Osgood  v. 
Stevens,  25  111.  89;  Swift  v.  Allegheny 
Bldg.,  etc.,  Assoc,  82  Pa.  St.  142. 

Amicable  Action.  —  In  Pennsylvania 
the  parties  may  agree  to  enter  an  ami- 
cable action.  Tilghman,  C.  J.,  in 
Morris  v.  Buckley,  11  S.  &  R.  (Pa.)  173, 
says:  "  The  practice  of  entering  an 
amicable  action,  without  writ,  is  very 
ancient  in  Pennsylvania,  and  very  con- 
venient. The  issuing  of  the  writ  is 
dispensed  with,  but  it  is  considered  as 
having  been  issued,  and  may  be  filed  at 
any  time." 

6.  McFadden  v.  Fortier,  20  111.  509; 
Marshall  v.  Maury,  2  111.  231. 

6.  Defective  Caption.  —  McFadden  v. 
Fortier,  20  111.  509,  contains  a  form  of 
scire  facias.  For  form  see  also  Wood- 
bury V,  Manlove,  14  111.  213. 
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dencc  where  the  scire  facias  sets  out  a  mortgage  not  under  seal.* 

Local  Action. — A  scire  facias  foreclosure  is  a  local  action  confined 
to  the  county  in  which  the  mortgaged  premises  are  situated,  and 
a  sale  thereunder  carries  no  title  to  lands  outside  of  the  county  in 
which  the  sale  takes  place.* 

strict  Compliance  with  Statute.  —  As  the  scire  facias  proceedings  under 
a  statute  are  exceptional,  they  should  conform  strictly  to  the 
statute.' 

On  Unrecorded  Mortgage. — A  scire  facias  may  issue  on  an  unre- 
corded mortgage,*  unless  the  statute  requires  recording.*  If  a 
statute  requires  the  recording  of  a  mortgage  before  a  scire  facias 
may  issue,  the  burning  of  the  records  after  a  mortgage  is  recorded 
does  not  destroy  the  notice  given  by  the  record.  The  mortgage 
with  the  indorsement  of  registration  thereon  is  a  sufficient  record.* 

Waiver  of  Benefit  of  Statute. — A  mortgagor  may  waive  by  express 
stipulation  the  provision  of  a  statute  forbidding  the  issuance  of  a 
scire  facias  until  twelve  months  after  default.'' 

Only  on  Mortgages  for  Money.  —  Foreclosure  by  scire  facias  applies  to 
no  mortgages  unless  made  to  secure  the  payment  of  money,®  but 
applies  to  mortgages  of  leasehold  estates.* 

Damages  for  Costs  and  Expenses  incident  to  a  suit  and  stipulated  fof 
in  the  mortgage,  do  not  render  the  contract  usurious,  and  may 
be  enforced  in  a  scire  facias  proceeding.** 

Effect  of  Recovery  of  Judgment. — The  mere  recovery  of  the  judgment 
on  the  scire  facias  does  not  extinguish  the  relation  of  mortgagor 
and  mortgagee.  Such  judgment  does  not  cancel  either  the  mort- 
gage or  the  note.** 

Method  of  Sale.  —  A  sheriff  in  a  scire  facias  proceeding  need  not 

1.  McFadden  v.  Fortier,  20  111.  509.  Griffith  v.  Nolen,  i  W.  N.  C.  (Pa.)  158; 

2.  Menges  v.  Oyster,  4  W.  &  S.  (Pa.)  Huling  v.  Drexell,  7  Watts  (Pa.)  126. 
20;  Tryon  v.  Munson,  77  Pa.  St.  261;         The  fact  that  the  mortgagor  is  a  mar- 
Chambers  V.  Carson,  2  Whart.  (Pa.)  q.  ried  woman   will  make   no  difference. 

3.  Day  z/.  Cushman,  2  111.  475;  Swig-  Black  v.  Galway,  24  Pa.  St.  18;  Collins 
gart  V.  Harber,  5   111.  364;  Marshall  v.  v.  Webster,  38  Pa.  St.  150. 

Maury,   2    III.   232.      See   Rockwell   v.  The  waiver  must   be  clearly  shown 

Jones,   21   111.  279;  Lawrence  v.  Yeat-  and   not  left  to  inference  or  construc- 

man,  3  111.  17.  tion.     Walker  v.  Tracey,  i  Phila.  (Pa.) 

4.  McLaughlin  v.  Ihmsen,  85  Pa.  St.  225;  Whitecar  v.  Worrell,  i  Phila.  (Pa.) 
364;  Tryon  v.  Munson,  77  Pa.  St.  250.  44;  Hosie  v.  Gray,  71  Pa.  St.  198. 

6.  Defective  Acknowledgment.  —  In  A  mortgagor  cannot  make  such 
Kenosha,  etc.,  R.  Co.  v.  Sperry,  3  Biss.  waiver  after  he  has  parted  with  the 
(U.  S.)  309,  Blodgett,  J.,  held  that  under  title  to  the  property.  Elkinton  z/.  Fit- 
the  Illinois  statute  requiring  theexecu-  horn,  i  T.  &  H.  Pr.  651. 
tion  and  recording  of  a  mortgage,  a  8.  Money  Mortgages  Only.  —  In  Mc- 
mortgage  not  properly  acknowledged  Cumber  v.  Gilman,  13  111.  543,  Treat, 
was  not  recorded,  and  hence  could  not  C.  J.,  says:  "  Scire  facias  does  not 
be  foreclosed  by  scire  facias  proceed-  extend  to  mortgages  made  to  secure 
ings.  the  delivery  of  specific  articles  of  prop- 

6.  Alvis    V.    Morrison,   63    III.    l8l.  erty  or  the  performance  of  other  acts." 
See  also  Woodbury  v.  Manlove,  14  111.  9.  Hosie  v.  Gray,  71  Pa.  St.  19S. 
213;  Russell  V.  Brown,  41  111.  183.  10.  Hulingz'.Drexell,7  Watts  (Pa.)  126. 

7.  Waiver   of  Statutory  Provisions.—  11.  Rockwell  v.  Servant,  63  111.  424. 
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sell  in  the  lump  the  entire  premises  described  in  the  mortgage.* 

Fatal  Defects.  —  h.  scire  facias  omitting  the  Christian  names  of  the 
plaintiffs  is  fatally  defective,*  as  is  also  the  omission  to  state  that 
the  last  instalment  secured  by  the  mortgage  has  become  due.^ 

hb.  A  Proceeding  at  Law. —  Scire  facias  is  merely  a  proceeding 
at  common  law,  and  it  pertains  in  no  respect  to  equitable  juris- 
diction ;  recovery  in  such  cases  is  by  judgment  and  not  by  decree ; 
and  such  recovery  is  enforced  by  execution  on  the  judgment  and 
directed  to  the  sheriff  of  the  county,  and  not  to  the  master  in 
chancery.* 

By  Assignee.  —  Unless  authorized  by  statute  an  assignee  of  the 
mortgagee  may  not  sue  out  a  scire  facias  in  his  own  name,*  but 
may  sue  in  the  name  of  the  mortgagee  to  the  use  of  the  assignee.® 

Where  a  statute  permits  the  assignee  of  a  mortgage  to  sue  out 
a  scire  facias y  an  assignment  passes  the  legal  title,  and  a  suit  can- 
not be  maintained  in  the  name  of  the  mortgagee  to  the  use  of 
interested  parties.' 

But  if  the  assignment  of  the  mortgage  is  equitable  merely,  the 
scire  facias  properly  issues  in  the  name  of  the  legal  holder  of  the 
mortgage  for  the  use  of  the  assignee.* 

Cannot  Beform  Description.  —  A  court  has  no  power  in  a  scire  facias 
foreclosure  to  reform  the  description  of  the  mortgaged  premises, 
since  this  is  one  of  the  functions  of  an  equity  court.* 


1.  Mevey's  Appeal,  4  Pa.  St.  80. 

2.  Day  v.  Cushman,  2  111.  475. 

3.  Day  v.  Cushman,  2  III.  475. 

4.  Justice  Walker,  in  Tucker  v. 
Conwell,  67  111.  552. 

In  Chickerjng  v.  Failes,  26  111.  518, 
the  court,  by  Walker,  J.,  says,  in  hold- 
ing that  an  assignee  in  bankruptcy  is 
not  a  necessary  party  to  scire  facias: 
"In  all  suits  at  law  the  proceed- 
ings are  confined  alone  to  the  parties 
to  the  transaction.  In  no  proceeding 
in  that  form  are  subsequent  pur- 
chasers or  incumbrancers  ever  made 
parties,  but  are  required  to  take  notice 
of  the  proceeding,  and  failing  to  do  so 
their  rights  are  not  protected.  A  plain- 
tiff after  recovering  a  judgment  is  not 
required  to  give  notice  to  persons  hav- 
ing subsequently  acquired  rights,  be- 
fore he  can  proceed  to  sale  and  satis- 
faction. He  may  sell,  and  they,  to 
preserve  their  rights,  must  redeem 
within  the  period  limited  by  the  stat- 
ute. This  then  being  a  proceeding  and 
judgment  at  law,  the  rights  of  the  par- 
ties must  be  governed  by  the  rules  of 
law  and  not  of  equity.  The  statute 
having  authorized  a  foreclosure  in  this 
mode,   and    not  having   required   any 


person  but  the  mortgagor  and  mort- 
gagee, or,  in  case  of  their  death,  their 
executors  or  administrators,  to  be  made 
parties,  and  the  statute  having  been 
complied  with,  it  must  be  held  suffi- 
cient." 

6.  Camp  V.  Small,  44  111.  37;  Olds  v. 
Cummings,  31  111.  188. 

6.  Bourland  v.  Kipp,  55  111.  376. 

7.  In  Pryor  v.  Wood,  31  Pa.  St.  142, 
the  court,  by  Strong,  J.,  said:  "  What- 
ever may  have  been  the  effect  of  the 
assignment  to  Julian  Plum,  upon  the 
equitable  ownership  of  the  mortgage, 
it  is  clear  that  it  divested  the  legal 
right  of  Richard  Pryor  and  wife  and 
that  no  scire  facias  could  afterward  be 
sued  out  in  their  names,  or  in  the 
name  of  the  survivor.  The  legal  title 
cannot  exist  at  the  same  time  both  in 
the  assignor  and  assignee.  Under  our 
Act  of  Assembly,  it  was  competent  for 
the  assignee  to  sue  in  his  own  name, 
and  consequently  no  legal  title  of  the 
assignors  longer  existed  of  which 
the  cestuis  que  use  could  avail  them- 
selves." 

8.  Partridge  v.  Partridge,  38  Pa.  St. 
78. 

9.  Russell  V.  Brown,  41  111.  183. 
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On  Equitable  Mortgage.  —  A  scire  facias  Will  not  He  on  an  equitable 
mortgage  not  under  seal.* 

cc.  A  Proceeding  In  Rem.  —  Foreclosure  of  a  mortgage  by  scire 
facias  is  a  proceeding  in  rem^ 

(c)  Parties  to  the  Suit.  —  Incumbrancers  Subsequent  to  the  execution  of  the 
mortgage  need  not  be  made  parties  to  the  scire  facias  proceeding 
in  order  to  bar  their  rights  in  the  mortgaged  premises.' 


1.  Spencer  v.  Haynes,  4  W.  N.  C. 
(Pa.)  152. 

2.  Illinois.  —  Williams  v.  Ives,  49  111. 
512;  Camp  V.  Small,  44  111.  37;  Russell 
V.  Brown,  41  III.  183;  Osgood  v.  Ste- 
vens, 25  111.  89;  White  V.  Watkins,  23 
III.  480;  Rockwell  V.  Jones,  21  111.  279; 
McFadden  v.  Fortier,  20  111.  509; 
Woodbury  v.  Manlove,  14  III.  213; 
Swiggart  v.  Harber,  5  111.  364;  Gilbert 
V.  Maggord,  2  111.  471;  Menard  v. 
Marks,  2  111.  25;  Marshall  v.  Maury, 
2  111.  231. 

In  State  Bank  v.  Wilson,  9  111.  57,  the 
court,  by  Caton,  J.,  says:  "  This  stat- 
ute prescribes  a  mode  of  foreclosing  a 
mortgage  in  the  courts  of  law,  and  the 
judgment  rendered  must  have  the 
effect  of  a  judgment  at  law,  against 
the  mortgaged  premises  alone.  The 
judgment  rendered  in  this  proceeding 
is  in  rem.,  and  can  affect  nothing  but 
the  property  described  in  the  mort- 
gage. It  creates  no  new  lien  upon  the 
mortgaged  premises,  but  is  merely  a 
means  of  making  available  the  lien 
which  was  created  by  the  execution 
and  recording  of  the  mortgage.  The 
purchaser  under  the  judgment  acquires 
all  the  right  in  the  mortgaged  prem- 
ises, which  the  mortgagor  had  at  the 
time  of  the  execution  of  the  mortgage, 
entirely  unaffected  by  the  title  or  lien 
of  purchasers  or  incumbrancers  subse- 
quent to  the  recording  of  the  mortgage, 
or  with  notice,  who,  in  order  to  save 
themselves,  must  redeem  as  in  case  of 
an  ordinary  sale  on  execution  at  law." 

Ohio. — Reedy  v.  Burgert,  i  Ohio  157. 

Pennsylvania.  —  Brown  v.  Scott,  51 
Pa.  St.  357. 

In  Wilson  v.  McCullough,  19  Pa.  St. 
83,  the  court,  by  Lowrie,  J.,  says:  "This 
is  purely  a  proceeding  in  rem;  for 
when  the  proceeding  is  in  proper  form, 
the  party  is  summoned  merely  to  show 
cause  why  certain  land  described  in 
the  scire  facias  should  not  be  taken  in 
execution  for  the  payment  of  the  mort- 
gage money  and  interest.  It  is  in  no 
sense  in  personam,  for  no  other  writ  can 
issue  but  one  to  sell  the  land." 


In  Hartman  v.  Ogborn,  54  Pa.  St. 
120,  the  court,  by  Woodward,  C.  J., 
says:  "  The  scire  facias  is  no  further 
a  proceeding  in  personam  than  as  it 
is  directed  against  the  mortgagor,  or 
others  claiming  under  him,  which  en- 
titles them  to  the  notice  prescribed  by 
the  Act  of  Assembly,  which  two  nihils 
are,  and  for  the  rest  it  is  a  proceeding 
in  rem  to  foreclose  the  equity  of  redemp- 
tion and  to  convert  the  pledge  into 
money.  And  the  effect  of  the  pro- 
ceeding, says  the  act,  shall  be,  that 
the  purchasers  'shall  and  may  hold  and 
enjoy  the  lands  with  their  appurte- 
nances for  such  estate  or  estates  as 
they  were  sold,  clearly  discharged  and 
freed  from  all  equity  and  benefit  of  re- 
demption, and  all  other  incumbrances 
made  or  suffered  by  the  mortgagors, 
their  heirs  or  assigns.'  The  writ  must 
issue  against  the  mortgagor,  his  heirs, 
executors  or  administrators,  and  its 
effect,  when  followed  out  to  a  sale,  is 
to  extinguish  the  equity  of  redemption 
and  to  transfer  the  estate  to  the  pur- 
chaser as  fully  as  it  existed  in  the 
mortgagor  at  the  date  of  the  mort- 
gage." 

3.  Subsequent  Incumbrancers  Not  Neces- 
sary Parties.  —  Hinds  v.  Allen,  34 
Conn.  185. 

In  Dennison  v.  Allen,  4  Ohio  496, 
the  court,  interpreting  the  Ohio  stat- 
ute, says:  "  There  seems  no  ground 
of  doubt  but  that  the  legislature  when 
they  made  this  provision  intended  that 
interests  not  paramount  to  that  of 
the  mortgagee,  such  as  interests  sub- 
sequently derived  from  the  mortgagor, 
should  be  concluded  by  the  proceed- 
ings on  the  scire  facias.  We  think 
these  two  sections,  taken  together, 
must  be  so  interpreted  as  to  place  the 
purchaser,  at  sheriff's  sale,  under  the 
judgment  on  the  mortgage,  in  xiut, 
position  occupied  by  the  mortgagor 
when  the  mortgage  was  executed. 
Any  other  construction  would  convert 
the  judicial  proceedings  authorized  by 
the  law  into  a  means  of  practicing  fraud 
on  the  purchaser.     It  would  discour-i 
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Prior  Lien  Holders.  —  Liens  on  the  mortgaged  premises  existing 
prior  to  the  execution  of  the  mortgage  are  not  affected  by  a  sale 
MTid^T  scire  facias  proceedings,  and  holders  of  such  liens  need  not 
be  made  parties.* 

Heirs  or  Terre-tenants.  —  In  a  scire  facios  proceeding  it  is  not  neces- 
sary to  make  the  heirs  or  specific  terre-tenants  parties ;  a  proceed- 
ing against  the  administrator  is  binding  on  the  heirs.*  But  a 
terre-tenant  who  had  no  notice  of  the  writ  of  scire  facias  will  be 
permitted  to  make  any  available  defense  against  the  purchaser  of 
the  land  that  he  might  have  set  up  at  the  trial  of  the  scire  facias, 
in  case  it  had  been  served  upon  him.'  A  terre-tenant  who  has  not 
been  notified  may  make  himself  a  party,  pro  interesse suo,  and  have 
the  benefit  of  any  equitable  or  legal  defense  to  which  he  may  be 
entitled.*     If  he  appears,  but  files  no  affidavit  of  defense,  he  must 


age  bidders  at  sheriffs'  sales,  lessen 
public  confidence  in  titles  held  under 
sheriffs'  deeds,  and  prevent  the  im- 
provement of  lands  so  held.  This 
seems  to  have  been  the  construction  of 
the  Pennsylvania  courts  upon  a  law  of 
similar  import." 

In  State  Bank  v.  Wilson,  9  111.  62, 
the  court,  by  Caton,  J.,  says;  "  It  is 
unnecessary  to  inquire  whether  the 
mortgage  became  merged  in  the  judg- 
ment on  the  scire  facias  or  not,  for  ac- 
cording to  our  view  of  the  law  the 
title,  if  any  was  acquired  under  that 
proceeding,  relates  back  to  the  execu- 
tion of  the  mortgage,  and  is  conclusive 
against  all  purchasers  or  incumbran- 
cers subsequent  to  the  recording  of  the 
mortgage."  Matteson  v.  Thomas,  41 
111.  no;  Chickering  v.  Failes,  26  111. 
517;  Alvis  V.  Morrison,  63  111.  181. 

1.  Prior  Liens.  —  Kuhn's  Appeal,  2 
Pa.  St.  264;  Helfrich  v.  Weaver,  61 
Pa.  St.  385. 

2.  Heirs  and  Terre-tenants.  —  Tryon  v. 
Munson,  77  Pa.  St.  250;  Evans  v.  Mey- 
lert,  ig  Pa.  St.  402;  Swiggart  v.  Har- 
ber,  5  111.  364. 

In  Rockwell  v.  Jones,  21  111.  279,  the 
court,  by  Walker,  J.,  says:  "  The  lan- 
guage of  the  statute  is  clear  and  ex- 
plicit, that  the  plaintiff  may,  when  the 
mortgagor  is  dead,  at  his  election, 
make  either  the  heirs,  executors  or  ad- 
ministrators defendants.  *  *  *  The 
language  is  in  the  disjunctive,  and  we 
can  by  no  known  rule  of  construction 
say  that  it  requires  the  heirs  to  be  par- 
ties, if  the  plaintiff  shall  choose  to  pro- 
ceed against  the  executors  or  adminis- 
trators." 

In  Hinds  v.  Allen,  34  Conn.  185,  the 
court,    by    Butler,   J.,    says:     "It    is 


established  by  the  decisions  of  Penn- 
sylvania that  under  their  statutes  pro- 
viding for  a  judgment  and  sale  of  mort- 
gaged property,  it  is  not  necessary  to 
describe  terre-tenants  particularly,  or 
the  nature  of  the  interest  which  makes 
them  terre-tenants.  It  is  sufficient  if 
the  proceeding  is  instituted  against  the 
mortgagor  specifically,  and  against 
terre-tenants  in  general  terms.  If 
the  proceedings  are  served  upon  them 
they  become  parties.  If  served  upon 
a  subtenant  of  theirs  in  possession,  and 
they  have  actual  knowledge  of  the 
service,  they  must  appear  and  defend, 
or  be  concluded.  So,  if  not  served, 
they  have  a  right  as  parties  interested 
to  appear  and  defend.  And  a  service 
of  scire  facias  on  a  terre-tenant  is  suffi- 
cient notice  that  the  plaintiff  claims  a 
prior  lien."  Citing  Dengler  v.  Kieh- 
ener,  13  Pa.  St.  41;  Gulp  v.  Fishr,  i 
Watts  (Pa.)  494;  Minier  v.  Saltmarsh, 
5  Watts  (Pa.)  296;  Cowan  v.  Getty,  5 
Watts  (Pa.)  531;  Chahoon  v.  Hollen- 
beck,  16  S.  &  R.  (Pa.)  432. 

A  terre-tenant  is  defined  in  Dengler 
V.  Kiehner,  13  Pa.  St.  41,  as  follows: 
"But  who  is  a  terre-tenant?  Not  every 
one  who  happens  to  be  in  possession  of 
the  land.  There  can  be  no  terre-ten- 
ant, who  is  not  a  purchaser  of  the 
estate,  mediately  or  immediately,  from 
the  debtor,  while  it  was  bound  by  the 
judgment;  and  when  he  has  taken  a 
title,  thus  bound,  he  must  show  how  the 
lien  of  it  has  been  discharged,  whether 
by  payment,  release,  or  efflux  of  time." 

3.  Mevey's  Appeal,  4  Pa.  St.  80; 
Mather  v.  Clark,  i  Watts  (Pa.)  491; 
Gulp  V.  Fisher,  i  Watts  (Pa.)  494; 
Cowan  V.  Getty,  5  Watts  (Pa.)  531. 

4,  Mevey's  Appeal,  4  Pa.  St.  80, 
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submit  to  the  judgment.*  A  terre-tenant  who  has  had  an  oppor- 
tunity to  defend  in  scire  facias  proceeding  to  foreclose  a  mort- 
gage, cannot,  after  verdict  and  judgment,  deny  that  the  amount 
fixed  is  due,  nor  can  his  mortgagee  do  so  after  verdict  and  before 
final  judgment  on  the  mortgage.*  If  the  terre-tenant  appears, 
the  only  use  of  the  nihils  is  to  reach  the  title  of  the  mortgagor, 
and  to  save  the  necessity  of  afterward  going  out  of  the  record  to 
show  that  he  had  fully  parted  with  his  title  to  the  person  appear- 
ing as  terre-tenant,  before  the  cause  proceeded  to  judgment,' 

Scire  Facias  to  Revive  Judgment.  —  It  is  not  necessary  to  make  the 
widow,  heirs,  or  devisees  parties  to  a  writ  of  scire  facias,  to  revive 
a  judgment.* 

A  Wife  who  joined  in  the  mortgage  is  properly  made  a  party  to 
a  scire  facias  proceeding  in  order  to  bar  her  dower,*  When  a 
married  woman  executed  a  mortgage  in  her  maiden  name,  a  pur- 
chaser at  a  sale  under  scire  facias  took  a  good  title,® 

(d)  Accrual  of  the  Bight  to  Sue  —  Nonpayment  of  Mortgage  Debt.  —  A  scire 
facias  should  not  be  sued  out  before  the  mortgage  debt  is  due, 
but  a  judgment  rendered  on  a  scire  facias  prematurely  issued 
cannot  be  said  to  be  a  mere  nullity,  and  cannot  be  inquired  into 
collaterally.'' 

Debt  Payable  in  Instalments. — If  a  debt  is  payable  in  instalments  the 
mortgage  cannot  be  foreclosed  by  scire  facias  until  the  last  one 
is  due.*     But  if  the  mortgage  provides  that  on  default  in  one 

1.  Stevens  v.  North  Pennsylvania  mere  nullity.  It  is  true  that  the  statute 
Coal  Co.,  35  Pa.  St.  265.  only  gives  the  right  to  foreclose  by  this 

2.  Schnepf  s  Appeal,  47  Pa.  St.  37.  mode  when  the  entire  debt  is  due,  but 

3.  Stevens  v.  North  Pennsylvania  courts  have  the  jurisdiction  to  try  and 
Coal  Co.,  35  Pa.  St.  265.  determine  such  causes  when  they  have 

4.  M'Millan  v.  Red,  4  W.  &  S.  (Pa.)  the  parties  properly  before  them,  and 
237;  Chambers  v.  Carson,  2  Whart.  an  error  committed  by  the  court  in 
(Pa.)  365.  determining  whether    the   demand   is 

5.  Gilbert  v.  Maggord,  2  111.  471.  due  or  not  cannot  render  the  judgment 
In  Pennsylvania  it  has  been  held  that     void.     By  the  law,  the  plaintiff  has  no 

a  wife  who  did   not  join  in  the  mort-  right  to  maintain  an  action,  nor  has  the 

gage  given  by  her  husband  was  never-  court  a  right  to  render  judgment,  for 

theless  barred  of  her  dower  by  scire  any  demand  before  it  is  due  and  pay- 

facias  proceedings.     Scott  v.  Crosdale.  able,  and  yet  it  has  never  been  held, 

2  Dall.  (Pa.)  127.  that  a  judgment  rendered  on  a  demand 

6.  Hartman  v.  Ogborn,  54  Pa.  St.  not  due,  was  a  nullity.  And  no  differ- 
120.  ence  is  perceived  when  jurisdiction  is 

7.  Premature  Judgment. —  In  Rock-  exercised  under  a  statute  or  under  the 
well  V.  Jones,  21  111.  279,  the  court,  by  common  law.  The  common  law 
Walker,  J.,  says:  "  It  was  urged  that  powers  of  our  Circuit  Courts  are  con- 
the  writ  of  scire  facias  was  sued  before  ferred  by  statutory  enactment,  as  well 
the  mortgage  debt  fell  due,  and  that  as  in  this  proceeding.  While  it  was 
the  judgment  was  for  that  reason  ground  for  abating  the  suit.or  reversing 
void.  If  it  be  true  that  the  debt  was  the  judgment  on  error,  it  cannot  render 
not  due  when  process  was  issued,  it  it  void,  or  authorize  it  to  be  inquired 
was  clearly  ground  for  abating  the  into  collaterally."  Swiggart  z/.  Harber, 
suit,  or  it  would  have  been  available  5  111.  364. 

for  the  reversal  of  the  judgment  on  ap-  8.  Carroll  v.  Ballance,  26  111.  9; 
peal  or  writ  of  error.  But  it  cannot  be  Osgood  v.  Stevens,  25  111.  89;  State 
held  that  it  rendered  the  judgment  a     Bank  v.  Moreland,  i  111.  282;  White  v, 
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instalment  the  entire  mortgage  debt  shall  become  due,  a  scire  facias 
may  be  sued  on  when  such  default  occurs.* 

(o)  Eeturn  of  Sheriff —  Time  and  Manner, — The  return  of  a  sheriff  to 
a  scire  facias  should  show  the  time  and  manner  of  service  and 
upon  whom  made.*  His  return  that  he  has  made  known  to 
the  mortgagor  by  honest  and  lawful  men,  etc.,  is  sufficient  to 
authorize  the  court  to  render  judgment.' 

Two  Kihils. — A  statute  which  entitles  the  mortgagee  to  a  writ  of 
scire  facias  gives  all  the  attributes  of  the  writ  at  common  law. 
Thus  two  nihils  are  equivalent  to  actual  service."*  Judgment 
rendered  on  the  return  of  two  nihils  is  conclusive  on  the  point 
that  the  mortgagor  is  living.* 

Where  Terre-tenants  are  Served.  —  Where  a  writ  is  issued  against  terre- 
tenants  without  naming  them,  the  sheriff's  return  should  state 
that  the  persons  served  are  the  terre-tenants  of  the  land  bound 
by  the  judgment.* 

Description  of  Land. — The  land  should  be  specifically  described  in 
the  return.'' 

In  Pennsylvania  a  judgment  cannot  be  entered  on  two  niJiils  until 
fourteen  days  after  the  return  day  of  the  alias. ^ 

(f)  Defenses  Available. — At  common  law  the  only  defenses  that  could 
be  interposed  to  a  scire  facias  were  payment,  discharge,  release. 


Watkins,  23  111.  480;  Day  v.  Cushman, 
2  111.  475;  Woodbury  v.  Manlove,  14 
111.  213;  Fickes  v.  Ersick,  2  Rawle 
(Pa.)  166;  Ewart  v.  Irwin,  i  Phila. 
(Pa.)  78. 

1.  Robinson  v.  Loomis,  51  Pa.  St.  78; 
Kennedy  v.  Ross,  25  Pa.  St.  256. 

2.  Belingall  v.  Gear,  4  111.  575. 

8.  In  Rockwell  7/.  Jones,  21  111.  279, 
the  court,  by  Walker,  J.,  says: 
"  While  by  the  modern  practice  it  is 
usual  to  return,  that  process  has  been 
served  by  reading  it  to  the  defendant, 
and  this  is  no  doubt  the  better  prac- 
tice, still  this  return  is  strictly  in  con- 
formity with  the  former  practice  in 
England.     2  Lilly's  Entries,  399." 

4.  Cox  V.  McFerron,  i  111.  28;  Wil- 
liams V.  Ives,  49  111.  512;  Hartman  v. 
Ogborn,  54  Pa.  St.  120;  Chambers  v. 
Carson,  2  Whart.  (Pa.)  g;  Stevens  v. 
North  Pennsylvania  Coal  Co.,  35  Pa. 
St.  265;  Taylor  z/. -Young,  71  Pa.  St. 
81;  Warder  v.  Tainter,  4  Watts  (Pa.) 
274;  Compher  v.  Anawalt,  2  Watts 
(Pa.)  490;  Haupt  V.  Davis,  79  Pa.  St. 
238. 

6.  In  Taylor  v.  Young,  71  Pa.  St.  81, 
the  court,  by  Thompson,  C.  J.,  says: 
"  The  Act  of  1705,  which  regulates 
proceedings  to  foreclose  mortgages, 
gives  the  scire  fMias  as  the  appropriate 


writ  for  the  purpose,  and  the  practice 
since  the  passage  of  the  act,  one  hun- 
dred and  sixty-seven  years  ago,  has 
made  it  effective  by  two  returns  of 
nihil  when  there  could  be  no  personal 
service  on  the  mortgagor.  Judgments 
had  thereon,  consequently  are  and 
always  have  been,  conclusive  of  the 
life  of  the  mortgagor  at  the  time  of  the 
returns,  so  that  the  contrary  is  not  per- 
mitted to  be  averred  as  against  the 
judgment.  It  may  be  granted  that 
this  is  a  fiction,  but  in  fictione  juris 
ccquitas  existit.  This  presumption  was 
necessary  in  order  to  give  entire  effi- 
ciency to  the  Act  of  1705.  *  *  * 
The  act  was  designed  as  a  remedy 
against  the  mortgaged  property 
equally  in  cases  of  inability  to  pay,  or 
of  neglect  or  death.  Of  course,  the 
proceedings  being  substantially »'«  rem, 
it  became  necessary  to  give  the  proc- 
ess which  in  form  is  in  personam, 
the  effect  of  a  personal  service." 
Hunsecker  v.  Thomas,  89  Pa.  St. 
154. 

6.  Chahoon  v.  Hollenback,  16  S.  & 
R.  (Pa.)  425. 

7.  Minier    v.    Saltmarsh,      5    Watts 
(Pa.)  293. 

8.  Faunce  v.  Subers,  i  W.  N.  C.  (Pa.) 
248. 
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or  satisfaction,  and  this  has  not  been  changed  by  statute.*  A 
defense  that  there  never  was  a  valid  lien  may  be  set  up.' 

Usury  is  no  defense,'  nor  want  of  consideration,*  nor  the 
illegality  of  the  purpose  of  the  mortgage.*  A  plea  of  non  est 
factum  is  not  sufficient  where  the  mortgage  is  of  record,®  nor  is 
fraud  a  good  defense.''  A  set-off  is  not  allowable  in  scire  facias 
proceedings  to  foreclose  a  mortgage.®  An  affidavit  of  defense 
alleging  that  the  mortgage  was  executed  in  violation  of  an  agree- 
ment entered  into  with  the  mortgagor  and  acquiesced  in  by  the 
mortgagee  is  not  valid  unless  it  also  shows  a  compliance  with  the 
terms  of  the  agreement.®  A  judgment  may  be  entered  in  a  scire 
facias  foreclosure  if  there  is  no  afifidavit  of  defense,  although  no 
copy  of  the  bond  or  its  condition  is  filed.*® 

(g)  Contents  of  Judgment  —  Order  of  Sale.  —  Briefly  stated,  the  judg- 
ment rendered  for  plaintiff  in  a  foreclosure  by  scire  facias  is,  that 
the  land  described  in  the  scire  facias,  or  so  much  thereof  as  is 
necessary,  be  sold  for  the  payment  of  a  certain  sum  of  money  due 
on  the  mortgage  in  the  said  scire  facias  described.** 

Description  of  Land.  —  A  judgment  rendered  on  a  scire  facias  pro- 
ceeding to  foreclose  a  mortgage  must  describe  the  premises  to  be 
sold.*' 

(h)  Manner  of  Sale.  —  After  judgment  has  been  obtained  the 
premises  are  sold  by  the  sheriff  in  the  same  manner  and  the  same 
notice  of  sale  is  given  as  in  sales  of  lands  upon  execution.** 

1.  White  V.  Watkins,  23  111.  480.  reads:    "  The    provision    in    regard    to 

2.  Carpenter  v.  Mooers,  26  111.  162;  sheriff's  sales  here  referred  to,  is  con- 
Camp  V.  Small,  44  111.  37.  tained  in  section  4  of  this  act,  which  is 

3.  Carpenter  v.  Mooers,  26  111.  162.  not  in  force,  except  as  to  sheriffs'  sales 

4.  Woodbury  v.  Manlove,  14  111.  213;  in  proceedings  on  mortgages.  It  is  as 
Fitzgerald  v.  Forristal,  48  111.  228;  Hall  follows:  '  But  before  any  such  sale  be 
V.  Byrne,  2  111.  140.  made,  the  sheriff  or  other  officer  shall 

6.   Henderson  v.  Palmer,  71    111.  579.     cause  so  many  writings  to  be  made  on 

6.  Johnston  v.  People,  31  111.  469;  parchment  or  good  paper,  as  the  debtor 
Camp  V.  Small,  44  111.  37.  or  defendant  shall  reasonably  desire  or 

But  in  Lancaster  w.  Smith,  67  Pa.  St.  request,  or   so  many,  without  request, 

427,  non   est  factum  was    held   a   good  as  may  be  sufficient  to  signify  and  give 

plea,  and  nul  tiel  record  h&d.  notice  of  such  sales  or  vendues,  and  of 

7.  White  V.  Watkins,  23  111.  480.  the  day  and  hour  when,  and   the  place 

8.  Woodbury  v.  Manlove,  14  111.  213.     where,  the   same   will    be,    and   what 
But   a   statute   may  allow  a  set-off.     lands  or  tenements  are  to  be  sold,  and 

Starr  &  Curt.    111.   Stat.  1885,  c.  95,  p.  where   they  lie;  which   notice  shall  be 

21.  given    to   the   defendant,  and  the  said 

9.  Horner  v,  Warfield,  (Pa.  1897)  36  parchment  or  papers  fixed  by  the 
Atl.  Rep.  418.  sheriff  or  other  officer  in  the  most  pub- 

10.  Kennedy  v.  Ross,  25  Pa.  St.  256.  lie   places   of   the    county  or    city,  at 

11.  Wilson  v.  McCullough,  19  Pa.  St.  least  ten  days  before  the  sale;  and 
77.  upon   such   sale   the   sheriff    or   other 

12.  Wilson  V.  McCuIlough,  19  Pa.  St.  officers  shall  make  return  thereof,  in- 
77.  dorsed    or   annexed    to    the  said  levari 

13.  Laws  of   Delaware    1893,  p.  844,  facias,    and    give    the    buyer   a   deed 
§  58;  Starr   &   Curt.    111.  Stat.,    c.  95,  duly   executed   and   acknowledged   in 
p.  22;  Stat,  of  New  Jersey,  1877,  p.  703.  court,  for  what  is  sold,  as  has  hereto- 
Special  Provision   in  Pennsylvania. —  i  fore   been    used    upon  sheriff's  sale  of 

Brightly's  Purd.  Dig.,  p.  597,  note  (c),     lands.'  " 
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(2)  Rule  Nisi  in  Georgia  —  (a)  In  General  —  Nature  of  the  Proceed- 
ing. —  The  foreclosure  of  mortgages  by  rule  nisi  is  peculiar  to  the 
state  of  Georgia.*  It  is  a  proceeding  at  law,'  and  if  it  proves 
inadequate,  foreclosure  in  equity  may  be  resorted  to.' 

Eelief  in  Equity. —  If  a  mortgagor  is  entitled  to  equitable  relief, 
such  as  the  cancellation  of  notes  and  mortgages,  he  may  go  into 
a  court  of  equity  after  judgment  at  law  has  been  rendered  against 
him.^ 

No  Appeal  Lies  from  a  rule  absolute  granted  by  the  court,  for 
the  foreclosure  of  a  mortgage.* 

Purchaser  Using  Name  of  Mortgagee.  —  The  purchaser  of  notes  secured 
by  a  mortgage  may  use  the  name  of  the  mortgagee  without  his 
consent  in  a  rule  nisi  foreclosure.* 

Concurrent  Jurisdiction  of  Law  and  Equity.  —  The  jurisdiction  of  equity 
is  concurrent  with  that  of  law  in  the  foreclosure  of  a  mortgage, 
the  court  first  obtaining  jurisdiction  giving  full  relief  to  all  par- 
ties; and  a  good  reason  must  be  shown  for  the  interference  of  a 
court  of  equity  in  a  proceeding  commenced  at  law.'' 

The  Proceeding  In  Eem.  —  The  foreclosure  by  rule  nisi  is  a  proceed- 
ing not  in  personam  but  in  reni.^ 

Venue.  —  The  foreclosure  must  be  brought  in  the  county  where 
the  land  lies,®  except  in  the  cases  mentioned  in  the   statutes.** 


1.  C^rgia      Method      Summarized.  — 

Georgia  Code,  1882,  pt.  iii.,  tit.  xiii.,  c.  i, 
provides  in  substance  that  a  mortgage 
may  be  foreclosed  by  filing  a  petition 
in  the  Superior  Court  of  the  county 
where  the  mortgaged  property  is  situ- 
ated, stating  the  case  and  the  amount 
due,  and  describing  the  property.  The 
court  grants  a  rule  directing  the  prin- 
cipal, interest  and  costs,  to  be  paid 
into  court  on  or  before  the  next  term. 
The  rule  is  published  once  a  month  for 
four  months,  or  served  on  the  mort- 
gagor, his  special  agent  or  attorney,  at 
least  three  months  previous  to  the  time 
at  which  the  money  is  directed  to  be 
paid  into  court.  If  the  mortgaged 
property  be  a  single  tract  and  divided 
by  a  county  line,  the  mortgage  may  be 
foreclosed  in  either  county,  but  if 
the  mortgagor  resides  upon  the  land 
the  mortgage  must  be  foreclosed  in  the 
county  of  his  residence.  The  executor 
or  administrator  of  the  mortgagee  may 
foreclose,  and  foreclosure  may  be 
brought  against  the  executor  or  admin- 
istrator of  the  mortgagor.  After  the 
publication  or  service  of  the  rule  nisi 
upon  the  mortgagor,  and  at  the  term 
at  which  he  is  directed  to  pay,  he  may 
set  up  any  defense,  verified  by  affidavit, 
that  he  could  set  up  in  an  action  on 
debt  and   which  shows  that  the  peti- 


tioner is  not  entitled  to  foreclosure  or 
thai  the  amount  claimed  is  not  due. 
If  the  mortgagor  does  not  defend 
neither  the  court  nor  a  third  person  can 
interpose  a  defense.  The  issue  is  tried 
by  a  special  jury.  If  the  mortgagor 
fails  to  pay  the  money  as  directed  or 
to  defend,  the  court  renders  judgment 
for  the  amount  due  and  the  property  is 
sold  as  upon  execution.  The  proceeds 
of  the  sale  are  paid  to  the  person  fore- 
closing unless  claimed  by  some  other 
lien  in  the  hands  of  the  officer  prior  to 
the  mortgage  foreclosed.  The  surplus 
is  paid  to  the  mortgagor.  If  the  mort- 
gage secures  a  debt  due  in  instalments 
and  is  foreclosed  before  any  one  of  the 
instalments  is  due,  the  court  may  re- 
tain the  surplus  funds  or  order  them 
to  be  invested  to  meet  the  instalments 
still  unpaid. 

2.  Wood  V.  Nisbet,   20  Ga.  72;  Jack- 
son V.  Stanford,  19  Ga.  14. 

3.  May  v.  Rawson,  21  Ga.  461. 

4.  Clifton  V.  Livor,  24  Ga.  gi. 
6.  Clifton  V.  Livor,  24  Ga.  gr. 

6.  Calhoun  v.  Tullass,  35  Ga.  iig. 

7.  Mordecai  v.  Stewart,  37  Ga.  364. 

8.  Hays  v.  Reynolds,  53  Ga.  328. 

9.  Hackenhull  v.  Westbrook,  53  Ga. 
285;  Roe  V.  Williams,  38  Ga.  5g7. 

10.  See    the   first  note   to   this    sec- 
tion. 
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The  Amendment  of  a  Petition  to  foreclose  does  not  entitle  the  mort- 
gagor to  a  continuance  on  the  ground  of  surprise,  unless  he  makes 
oath  or  his  counsel  states  in  his  place  that  he  is  less  prepared 
for  trial,  and  how  he  is  less  prepared,  and  that  surprise  is  not 
claimed  for  the  purpose  of  delay;  and  a  plea  to  an  original 
petition  denying  that  the  amount  claimed  is  due  is  no  answer  to 
an  amended  petition  which  reduces  that  amount  materially  by 
setting  forth  various  credits  to  which  the  mortgagor  is  entitled. 
The  striking  of  such  plea  after  allowance  of  amendment  is  no 
ground  for  a  new  trial.* 

(b)  Service  of  the  Enle  Nisi  —  Service  by  Copy  Unauthorized.  —  Service  of 
the  rule  nisi  by  leaving  a  copy  at  the  defendant's  residence  is 
unauthorized  and  insufficient.  Service  must  be  personal  or  by 
publication.* 

Service  by  an  Unofficial  Person  is  not  valid ;  it  must  be  made  by  the 
sheriff.* 

In  Computing  Time  the  day  upon  which  the  rule  nisi  is  served  is 
included.* 

Eule  Absolute  Showing  Valid  Service.  —  If  the  rule  absolute  shows  upon 
its  face  that  the  rule  nisi  was  served  upon  the  mortgagor  accord- 
ing to  law,  a  purchaser  at  the  sheriff's  sale  under  the  mortgage 
will  be  protected.* 

Acceptance  of  Service.  —  The  service  of  the  rule  nisi  may  be  waived 
by  acceptance  of  service.® 

(c)  Parties  —  Personal  Representatives  and  Heirs. —  P'oreclosure  by  rule 
nisi  being  an  action  of  law,  a  cestui  que  trust  need  not  be  made  a 
party.''  The  administrator  of  the  mortgagee  may  foreclose 
against  the  administrator  of  the  mortgagor,  and  the  heirs  of  the 
mortgagor  are  not  necessary  parties.**  But  the  administrator 
must  foreclose  as  such  and  not  in  his  individual  capacity.® 

Joint  Owners. — If  joint  owners  give  a  mortgage  it  may  be  fore- 
closed separately  against  each.*" 

A  Purchaser  of  Mortgaged  Land  buying  after  the  mortgagor  has  been 
served  with  the  rule  nisi  to  foreclose  is  concluded  by  the  judg- 
ment of  foreclosure.**  But  a  purchaser  prior  to  the  foreclosure 
must  be  made  a  party  in  order  to  be  bound.** 

(d)  Defenses  —  Defeating  Consideration. — Usury,*'   fraudulent  or  illegal 

1.  Ledbetter  v.  McWilliams,  90  Ga.  and  accepts  service  on  the  petition  in 
43.  lieu,  he  is  bound  by  it.     Code,  55  3337- 

2.  Hobby  v.  Bunch,  83  Ga.  i;  Dykes  The  petition  is  the  pleading  in  the  case 
V.  McClung,  74  Ga.  382;  Meeks  v.  on  part  of  plaintiff;  the  order  nisi  is 
Johnson,  75  Ga.  629.  simply  the     means     of    notifying    the 

8.  Falvey  v.  Jones,  80  Ga.  130.  party  of  the  petition  pending." 

4.  English  v.  Ozburn,  59  Ga.  392.  7.  Woods  v.  Nisbet,  20  Ga.  72. 

6.  Roe  V.  Williams,  38  Ga.  597.  8.  Dixon  v.  Cuyler,  27  Ga.  248. 

6.  Waiver  of   Service.  —  In    Stiles  v.  9.  Flagg  r .  Johnston,  39  Ga.  26. 

Elliott,  68  Ga.  83,  the  court,  by  Speer,  10.  Baker  v.  Shephard,  30  Ga.  706. 

J.,  says:  "  The    rule    nisi  is  simply  in  11.  Stokes  v.  Maxwell,  59  Ga.  78. 

the  nature  of  a  process  to  bring  the  de-  12.  Williams  v.  Terrell,  54  Ga.  462. 

fendant  into  court,  and  if  he  waives  it  18.  Bailey  f.  Lumpkin,  i  Ga.  392;  Pat- 
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consideration,*  want  of  consideration,*  payment,'  in  fact  any 
defense  legal  or  equitable  which  goes  to  show  that  the  plaintiff  is 
not  entitled  to  the  foreclosure  or  that  the  amount  claimed  is  not 
due,  may  be  set  up.* 

Defendant  a  Bankrupt.  —  But  it  is  no  valid  defense  that  the  defend- 
ant is  a  bankrupt.* 

Unliquidated  Damages.  —  A  claim  for  damages  growing  out  of  a 
partnership  cannot  be  set  up  by  the  defendant  either  as  a  set-off 
or  a  recoupment.* 

That  Mortgaged  Property  Is  Trust  Property  which  the  mortgagor  had  no 
right  to  mortgage,  is  no  defense  as  to  the  mortgagor.'' 

One  Who  Is  Not  a  Party  to  the  record  cannot  interpose  defense  to 
the  foreclosure.* 

Defect  in  Chain  of  Title. —  In  the  foreclosure  of  a  purchase-money 
mortgage  where  the  vendor  did  not  warrant  the  title  it  is  no 
defense  to  allege  that  one  of  the  deeds  in  the  chain  of  title  is  a 
forgery.® 

(3)  Ejectment  —  (a)  Nature  of  the  Eemedy.  —  At  the  Common  Law,  as 
between  the  mortgagor  and  mortgagee,  the  legal  estate  and  right 
of  possession  was  in  the  mortgagee,  before  as  well  as  after  condi- 
tion broken.** 

Statutes  and  Judicial  Interpretation  have  Changed  This  Bule  SO  that  in 
nearly  all  of  the  states  a  mortgage  is  regarded  as  a  mere  lien  upon 
the  land,  and  the  right  of  possession  remains  in  the  mortgagor 
until  after  foreclosure.** 

In  Some  States,  However,  after  condition  broken,  the  mortgagor  in 
possession  is  merely  a  tenant  at  sufferance  as  at  common  law,  and 
may  be  evicted  by  am  action  of  ejectment  without  notice  to  quit, 
or  demand  for  possession.** 

tirson  V.  Clark,  28   Ga.   526;  Dixon   v,  Hazeltine    v.  Granger,   44   Mich.    503; 

Cuyler,  27  Ga.  248;  Mordecai  v.  Stew-  Murray  v.  Walker,  31  N.  Y.  399. 

art,  37  Ga.  364.  12.  Simms  v.  Richardson,  32  Ark.  304; 

1.  Dixon  V.  Cuyler,  27  Ga.  248.  Oldham  v.   Pfleger,  84  111.  102;  Finlon 

2.  Boynton  v.  Twitty,  53  Ga.  214.  v.  Clark,  118  111.  32;  Delahay  v.  Clem- 
8.  Dixon  V.  Cuyler,  27  Ga.  248.  ent,  4  111.  202. 

4.  Mordecai  v.  Stewart,  37  Ga.  364;  Ejectment  May  be  Brought  when  an  In- 
Hall  V.  Davis,  73  Ga.  loi.  stalment  is  Unpaid.  —  In  Carroll  v.  Bal- 

5.  Camming  v.  Clegg,  52  Ga.  605.  lance,  26   111.  9,  Breese,  J.,  says:  "  We 

6.  Taylor  v.  Hardin,  38  Ga.  577.  think   it   is   settled    that  a  mortgagee 

7.  Boisclair  v.  Jones,  36  Ga.  499.  may  maintain  ejectment,  on  condition 

8.  Jackson  v.  Stanford,  19  Ga.  14;  broken,  without  notice  to  quit,  and 
Sutton  V.  Sutton,  25  Ga.  383.  that  the  condition  is  broken  when  one 

9.  O'Neal  v.  Carmichael,  84  Ga.  or  more  instalments  are  due  and  un- 
511.  paid;  because,  the  condition  being  an 

10.  Ford  V.  Steele,  54  Vt.  562;  Pierce  entirety,  it  is  indivisible,  and  a  fail- 
V.  Brown,  24  Vt.  166.  ure   to   pay  any  part   of   the   debt  is  a 

The    mortgagee    might   at   common  breach   of   the   condition."      See   also 

law  bring  an  action  of  ejectment  and  a  Smith    v.    Shuler,  12  S.  &  R.  (Pa.)  240; 

suit  in  equity  to  foreclose  at  the  sanie  Ford  v.   Steele,  54  Vt.  562;  Lamson  v. 

time.    Booth  v.  Booth,  2  Atk.  343;  Gar-  Sutherland,  13  Vt.  309. 

forth  V.  Bradley,  2  Ves.  675.  In  Vermont  Rev.  Laws   1880,  section 

11.  Teal    z/.  Walker,   iir    U.   S.   242;  1258  provides  that  the  mortgagor  shall 
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EfTeot  on  Sight  of  Eedemption.  —  Unless  there  is  some  statute  declar- 
ing that  the  equity  of  redemption  is  foreclosed  by  the  possession 
of  the  mortgaged  premises  by  the  mortgagee  for  a  certain  time, 
the  right  to  redeem  is  not  affected  by  possession  obtained  by 
ejectment.* 

Bemedy  Not  Applicable  to  Equitable  Mortgages.  —  Only  technical  mort- 
gages, and  not  equitable  mortgages,  may  be  foreclosed  by  eject- 
ment.* 

Operates  as  Payment  Pro  Tanto.  —  The  mortgaged  land  obtained  by 
the  mortgagee  in  an  action  of  ejectment  is  a  payment  of  the  debt 
pro  tanto. ^ 

Injunction  against  Action.  —  An  action  of  ejectment  by  a  mortgagee 
will  not  be  enjoined  if  the  mortgagor  has  an  adequate  remedy  at 
law.* 

By  Assignee.  —  The  assignee  of  a  mortgage  should  record  the 
assignment  before  bringing  an  action  of  ejectment.* 

(b)  Parties  —  Plaintiffs.  —  A  mortgage  is  considered  personalty  in 
the  hands  of  the  administrator  or  executor  of  the  mortgagee.* 
A  second  mortgagee  may  maintain  an  action  of  ejectment  against 
the  mortgagor.'' 


until  condition  broken,  as  against  the 
mortgagee,  have  the  legal  right  of  pos- 
session to  the  mortgaged  premises  un- 
less otherwise  stipulated  in  the  mort- 
gage deed. 

1.  Simms  v.  Richardson,  32  Ark. 
304;  Smith  V.  Shuler,  12  S.  &  R.  (Pa.) 
240,  pointing  out  that  ejectment  was 
used  as  a  remedy  by  the  mortgagee  in 
Pennsylvania  when  there  were  no 
equity  courts.  The  right  of  the  mort- 
gagor to  redeem  after  ejectment  led  to 
the  scire  facias  statute  for  the  foreclos- 
ure of  mortgages. 

2.  In  Harrington  v.  Donaldson,  31 
Vt.  535,  the  mortgagor  agreed  to  build 
a  cellar,  finish  a  house,  paint  it,  etc. 
The  court  held  that  the  mortgagee 
could  not  eject  the  mortgagor,  but 
might  have  a  remedy  in  a  court  of 
equity.  Olcott  v.  Dunklee,  16  Vt.  478; 
Miller  v.  Hamblet,  11  Vt.  499. 

3.  Payment  Pro  Tanto.  —  In  Emerson 
V.  Washburn,  8  Vt.  9,  Redfield,  J., 
said:  "  The  plaintiff  may  or  may  not 
take  possession  of  the  land.  If  he  do, 
it  is  only  at  most  payment  pro  tanto, 
in  the  ratio  of  its  value  to  the  sum 
due.  If  the  land  be  not  of  value  ad- 
equate to  the  full  payment  of  the 
debt,  the  plaintiff  may  pursue  his 
mortgage  securities  and  collect  the 
difference,  or  if  the  defendant  does  not 
see  fit  to  claim  the  offset  of  the  land,  it 
may  be  considered  as  opening  the  de- 


cree. But  in  no  event  is  taking  pos- 
session of  the  land  under  the  decree 
payment  of  the  sum  stated,  unless  it 
appear  that  the  land  was  of  value 
sufficient  for  the  purpose.  And  this 
must  appear  by  showing  on  the  part 
of  the  defendant." 

4.  In  Henry  v.  Tupper,  2.7  Vt.  518, 
the  mortgagor  sought  to  enjoin  the 
action  of  ejectment  alleging  a  perform- 
ance of  the  condition,  and  praying  that 
if  a  breach  of  condition  should  be 
found  he  might  be  let  in  to  redeem 
upon  making  compensation.  The 
court  sustained  a  demurrer  to  the  bill 
inasmuch  as  che  law  court  had  first  ob- 
tained jurisdiction  and  could  afford  an 
adequate  remedy,  and  no  discovery 
was  sought. 

6.  Pratt  V.  Bennington   Bank,  10  Vt. 

293- 

6.  Pierce  v.  Brown,  24  Vt.  165. 

7.  In  Wires  v.  Nelson,  26  Vt.  13,  Red- 
field,  C.  J.,  said:  "  The  mortgagor  is 
regarded  in  this  state,  after  the  law 
day,  as  a  quasi  tenant  to  his  mort- 
gagee, and  we  are  not  aware  that  it 
has  ever  been  doubted,  that  if  he  exe- 
cutes two  or  more  successive  mort- 
gages to  different  persons,  he  is  as 
much  estopped  to  deny  the  title  of  the 
subordinate  mortgagees,  as  of  the  first. 
*  *  *  There  is  no  such  title  in  the 
first  mortgagee,  as  to  defeat  the  subse- 
quent one's  right  of  recovery  in  ejcct- 
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Defendants.  —  Several  defendants  holding  distinct  parcels  of  the 
mortgaged  premises  may  be  joined  in  an  action  of  ejectment.* 
The  defendant  need  not  be  in  possession  at  the  time  the  writ  of 
ejectment  is  served.' 

(o)  Evidence  —  Production  of  Note.  —  A  mortgagee  in  an  action  of 
ejectment  against  the  mortgagor  must  produce  the  note  described 
in  the  condition  of  the  mortgage.'  Where  a  note  differs  in  tenor 
from  the  note  described  in  the  mortgage,  a  suit  in  equity  to  fore- 
close, not  an  action  of  ejectment,  should  be  brought.* 

Tender  as  a  Defense.  —  A  tender  of  the  amount  due  upon  the  mort- 
gage with  costs  before  final  judgment  is  a  good  defense  to  an 
action  of  ejectment.' 

(d)  Judgment  —  Costs  are  Properly  Included  in  a  judgment  for  eject- 
ment.* 

Bents  and  Profits,  —  The  mortgagee  may  recover  rents  and  profits 
from  the  mortgagor  or  his  assignees  from  the  time  he  gives  a 


ment,  against  the  mortgagor  and  his 
tenants,  and  if*  there  was,  the  mort- 
gagor is  estopped  from  setting  it  up 
against  his  own  mortgagee." 

1.  In  Marshall  v.  Wood,  5  Vt.  250, 
Baylies,  J.,  said:  "  If  any  one  does 
not  choose  to  be  responsible  for  the 
others,  as  to  the  rents  and  profits,  he 
may  plead  severally,  not  guilty,  as  to 
that  part  of  the  building  in  his  posses- 
sion, and  disclaim  as  to  every  other 
part.  Or  if  he  was  in  possession 
of  no  pirt  of  the  building,  when 
the  writ  was  served,  he  may  disclaim 
as  to  the  whole." 

2.  In  McDaniels  v.  Reed,  17  Vt.  674, 
Hebard,  J.,  said:  "At  the  time  the 
writ  bears  date,  Vail  was  not  in  pos- 
session of  any  part  of  the  premises, 
and  had  no  title  to  any  part  of  them. 
But  before  the  service  of  the  writ  he 
had  a  deed  of  the  premises,  which  was 
put  on  record,  and  he  was  claiming  to 
have  purchased  the  premises." 

3.  Edgell  V.  Stanford,  3  Vt.  202. 
But   if   the    mortgagor  has  released 

the  equity  of  redemption  to  the  mort- 
gagee the  note  need  not  be  produced. 
Marshall  v.  Wood,  5  Vt.  250. 

4.  Edgell  v.  Stanford,  3  Vt.  202, 
holding  that  parol  evidence  may  not 
be  introduced  to  show  that  the  note  is 
the  one  intended  to  be  described  in  the 
mortgage. 

6.  Downer  v.  Bowman,  17  Vt.  417. 

In  McDaniels  v.  Reed,  17  Vt.  674, 
Hebard,  J.,  said:  "  The  tender  was 
upon  the  debt;  and  if  a  legal  tender 
was  made  upon  the  debt,  the  right  of 
action  was  thereby  suspended.     If  the 


right  of  action  was  suspended  upon  the 
debt,  eo  instauti  it  was  suspended  upon 
the  mortgage.  In  an  action  of  eject- 
ment the  plaintiff  must  have  a  right  to 
recover,  at  the  time  he  commences  his 
action,  and  also  at  the  time  the  judg- 
ment is  rendered.  *  *  *  This  ten- 
der was  upon  the  debt,  and  might  be 
made  at  any  time,  *  *  *  and  I  see 
no  objection  to  its  having  been  made 
upon  the  trial."  See  also  Burton  v. 
Austin,  4  Vt.  105.  The  case  from 
which  the  quotation  is  taken  also  holds 
that  the  tender  need  not  be  kept  good, 
and  that  the  plaintiff  may  not  refuse  the 
tender  on  the  ground  that  tender  was 
not  made  also  of  the  amount  due  on 
another  mortgage  of  a  different  parcel 
of  land  owned  by  the  defendant. 

6.  Emerson  v.  Washburn,  8  Vt.  9. 

Pajrment  of  Decree  without  Costs. — 
But  if  a  mortgagee  brings  a  bill  of  fore- 
closure and  obtains  a  decree,  and  the 
defendant  pays  the  decree,  an  action 
of  ejectment  may  not  be  brought  on 
the  mortgage  to  recover  costs.  In  Bur- 
ton V.  Austin,  4  Vt.  105,  Hutchinson, 
C.  J.,  says:  "  If  there  had  been  no 
decree  of  foreclosure,  and  the  defend- 
ant had  offered  payment,  the  plaintiff 
would  not  have  been  obliged  to  receive 
anything  till  the  whole  was  offered,  in- 
cluding all  costs  legally  made.  But, 
if  he  consents  to  receive  the  principal 
debt,  and  discharges  it,  without  insists 
ing  upon  costs  in  collateral  suits,  it  is 
difficult  to  discover  his  right  afterwards 
to  compel  payment  of  those  costs." 
See  also  Barnes  v.  Beach,  18  Vt.  146; 
Rev.  Laws  of  Vt.  1880,  ^  1251. 
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notice  to  quit  or  the  writ  of  ejectment  is  served,*  and  a  mort- 
gagee who  has  obtained  a  judgment  in  an  action  of  ejectment  is 
entitled  to  the  rents  and  profits  of  the  mortgaged  land  as  against 
the  mortgagor  and  subsequent  mortgagees  and  creditors.* 

When  Judgrment  Becomes  Final.  —  The  judgment  is  not  final  until  the 
expiration  of  the  time  limited  for  redemption.' 

Ejectment  on  One  of  Two  Mortgages.  —  When  ejectment  is  brought  by 
the  holder  of  two  mortgages  on  the  same  land,  one  of  which  is  not 
due,  but  becomes  due  before  judgment,  the  judgment  should  be 
for  the  amount  due  and  payable  on  the  mortgage  at  the  com- 
mencement of  the  action.* 

(4)  Writ  of  Entry.  (See  also  infra,  11.  5.  Entry  and  Posses- 
sion.^ —  (a)  Nature  and  Incidents  —  In  Effect  a  Bill  to  Foreclose.  —  A  writ 
of  entry  in  foreclosure  differs  from  an  ordinary  writ  of  entry, 
and  though  in  form  a  common-law  action,  it  is  in  effect  a  bill 
in  equity  to  foreclose,  governed  by  the  same  rules  as  to  parties 
and  relief.* 

In  What  States  Used.  —  A  mortgage  may  be  foreclosed  by 
writ   of   entry   in    Massachusetts,*    Maine,''   and     New    Hamp- 


1.  Lyman  v.  Mower,  6  Vt.  345; 
Babcock  v.  Kennedy,  i  Vt.  457;  At- 
kinson V.  Burt,  I  Aik.  (Vt.)  329;  Stan- 
bury  V.  Dean,  Brayt.  (Vt.)  166. 

2.  Collins  V.  Gibson,  5  Vt.  243. 
When  Subsequent  Mortgagee  Entitled. 

—  But  if  a  subsequent  mortgagee 
brings  an  action  of  ejectment  upon  his 
mortgage,  and  the  first  mortgagee 
brings  no  action  nor  gives  notice  to  the 
mortgagor  to  pay  rent  to  him,  the  sub- 
sequent mortgagee  may  recover  the 
rents  and  profits.  See  Wires  v.  Nel- 
son, 26  Vt.  13,  explaining  Collins  v. 
Gibson,  5  Vt.  243. 

3.  Emerson  v.  Washburn,  8  Vt.  9. 

4.  In  Lamson  v.  Sutherland,  13  Vt. 
309,  Williams,  C.  J.,  said:  "  The  plain- 
tiffs having  recovered  on  the  title  de- 
rived from  their  first  mortgage,  the 
question  was,  whether,  on  the  defend- 
ants' motion  to  redeem,  the  court,  in 
ascertaining  the  sum  due  in  equity, 
were  to  compute  the  sum  due  on  the 
first  mortgage,  only,  or  the  sum  due 
on  both,  the  whole  amount  embraced 
in  the  condition  of  both  mortgages  be- 
ing due  and  payable  at  the  time  judg- 
ment was  rendered  in  the  action,  and 
when  the  motion  to  redeem  was  filed. 
The  county  court  computed  the  sum 
due  on  a  first  mortgage,  only,  and 
permitted  a  redemption  on  payment  of 
the  sum  due  on  that  without  regarding 
the  other,  and  we  think  they  were  cor- 
rect in  adopting  that  course." 

6.  Holmes  v.  Turner's  Falls  Co.,  150 


Mass.  535;  Fletcher  v.  Cary,  103 
Mass.  475;  Holbrook  v.  Bliss,  9  Allen 
(Mass.)  69;  Doten  v.  Hair,  16  Gray 
(Mass.)  149;  Webster  v.  Vandeventer, 
6  Gray  (Mass.)  428;  Palmer  v.  Fow- 
ley,  5  Gray  (Mass.)  545;  Peck  v.  Hap- 
good,  10  Met.  (Mass.)  172;  Cochran  v. 
Goodell,  131  Mass.  464;  Amidown  v. 
Peck,  II  Met.  (Mass.)  467;  Walcutt 
V.  Spencer,  14  Mass.  409;  Penniman  v. 
Hollis,  13  Mass.  429;  Treat  v.  Pierce, 
53  Me,  71;  Green  v.  Cross,  45  N.  H. 
581. 

6.  The  Massachusetts  Pub.  Stat.  1887, 
c.  181,  provide  that  the  mortgagee  may 
declare  on  his  own  seisin,  stating  that 
it  is  in  mortgage.  If  it  appears  to  the 
court  on  default,  demurrer,  verdict  or 
otherwise,  that  the  plaintiff  is  entitled 
to  the  possession  of  the  premises  for 
breach  of  the  condition  of  the  mort- 
gage, the  court  shall  on  the  motion  of 
either  party  award  a  conditional  judg- 
ment determining  how  much  is  due  on 
the  mortgage,  and  providing  that  if 
such  sum  is  paid  to  the  plaintiff  by  the 
defendant  within  two  months,  with 
interest  and  costs,  the  mortgage  shall 
be  discharged,  otherwise  the  plaintiff 
shall  have  his  execution  for  possession. 
If  the  mortgage  provides  for  the  doing 
of  something  other  than  the  payment 
of  money,  the  court  may  enter  such 
judgment  as  the  case  requires.  Three 
years'  possession  completes  the  fore- 
closure. 

7.  The   Maine  Rev,  Stat.  1883,  title 
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shire.*  It  is  there  the  remedy  allowed  the  mortgagee  to  obtain 
possession. 

Pleading  and  Practice  Generally.  —  The  writ  of  entry  to  foreclose  is  for 
the  most  part  governed  by  the  same  rules  of  pleading  and  prac- 
tice as  when  the  title  of  the  demandant  is  absolute.* 

Extinguishes  Debt  Pro  Tanto. — A  foreclosure  by  writ  of  entry 
extinguishes  the  debt  in  proportion  to  the  value  of  the  land.' 

When  a  Concurrent  Bemedy.  —  A  power  to  sell  in  a  mortgage  is  a 
cumulative  remedy,  and  does  not  deprive  the  mortgagee  of  his 
right  to  foreclose  by  writ  of  entry.  * 

Mortgage  to  Secure  Other  Duties  than  Payment  of  Money.  —  I  f  a  mortgage 
is  given  to  secure  the  performance  of  various  duties  from  time  to 
time,  instead  of  the  payment  of  money,  the  court  may,  in  a  writ 
of  entry  to  foreclose,  enter  a  decree,  toties  quoties,  as  in  an  equity 
suit.* 

Notice  to  Quit  Not  Necessary.  —  The  demandant  in  a  writ  of  entry 
to  foreclose  need  not  give  the  tenant  notice  to  quit  before  com- 
mencing the  action.* 


ix.,  c.  go,  is  similar  to  the  Massachu- 
setts statute  referred  to  in  the  preced- 
ing note.  But  the  mortgagee  may  de- 
clare on  his  own  seisin  without  naming 
the  mortgage.  The  statute  contem- 
plates that  on  a  writ  of  entry  brought  to 
foreclose  a  mortgage,  two  separate  and 
distinct  judgments  may  be  rendered — 
one  upon  the  title  put  in  issue  by  the 
pleadings,  and  the  other  as  to  the 
amount.  The  former  may  be  the  re- 
sult of  a  verdict;  the  latter,  the  work 
of  the  court.  In  Ladd  v.  Putnam,  79 
Me.  568,  Foster,  J.,  says:  "  These  pro- 
visions involve  the  necessity,  when 
raised  by  the  pleadings,  of  inquiring 
not  only  into  the  title,  but  also  the 
existence  and  amount  of  the  debt 
claimed  to  be  due,  in  order  to  a 
proper  entry  of  the  conditional  judg- 
ment. It  may  appear  th'at  the  debt 
has  been  wholly  paid,  and  that  noth- 
ing is  due — in  which  case  no  con- 
ditional judgment  can  be  entered;  or 
it  may  appear  that  something  is  due, 
or  that  the  conditions  have  not  been 
fully  performed,  and  in  that  case  the 
plaintiff  is  entitled  to  judgment,  and, 
upon  motion  of  either  party,  to  the  con- 
ditional judgment  for  such  amount  as 
the  court  may  adjudge  to  be  due. 
These  judgments  being  separate  and 
distinct,  testimony  may  be  admissible 
as  pertinent  to  the  one  which  might 
not  be  as  to  the  other." 

1.  New  Hampshire  Gen,  Laws  1878, 
c.  136. 


2.  Green  v.  Cross,  45  N.  H.  574, 
where  the  court  said:  "  The  difference 
is  that  when  the  title  of  the  demandant 
appears  to  be  that  of  a  mortgagee,  the 
judgment  is  conditional  that  execution 
for  possession  shall  not  issue  if  the 
liquidated  amount  of  the  mortgage 
debt  and  costs  is  paid  within  two 
months." 

3.  See  Flint  v.  Winter  Harbor  Land 
Co.,  (Me.  1896)  36  Atl.  Rep.  634. 

In  Dooley  v.  Potter,  140  Mass,  49, 
the  court,  by  Devens,  J.,  said:  "  It 
has  long  been  the  law  of  Massachu- 
setts, that  when  a  debt  is  secured  by 
mortgage  on  two  tracts  of  land,  and  the 
mortgagee  enters  upon  one  for  con- 
dition broken,  and  proceeds  to  fore- 
closure, he  is  deemed  to  have  taken  it 
in  payment;  and,  if  the  value  of  the 
land  equals  or  exceeds  the  debt,  the 
debt  is  extinguished  and  the  other 
tract  is  relieved  of  the  incumbrance. 
If  it  fails  to  liquidate  the  debt  entirely, 
it  enures  by  way  of  payment  pro 
tanto,  and  the  other  tract  is  to  that 
extent  relieved."  Citing  Newall  v. 
Wright,  3  Mass.  150;  Amory  v.  Fair- 
banks, 3  Mass.  562;  Hedge  v.  Holmes, 

10  Pick.  (Mass.)  380;  George  v.  Wood, 

11  Allen  (Mass.)  41. 

4.  Furbish   v.    Sears,  2   Cliff.  (U.  S.) 

454- 

5.  Stewart  v.  Clark,    11   Met.  (Mass.) 

384. 

6.  Tuttle  V.  Lane,  17  Me.  437;  Smith 
Charities  v.  Connolly,  157  Mass.  272. 
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The  Whole  or  a  Part  of  the  Premises.  — A  mortgagee  may  bring  a  writ 
of  entry  to  foreclose  on  the  whole  or  any  part  of  the  mortgaged 
premises.* 

Writ  of  Entry  on  Separate  Mortgages.  —  A  mortgagee  holding  two 
distinct  mortgages  given  by  different  mortgagors  on  separate  par- 
cels of  land,  cannot  foreclose  both  by  a  single  writ  of  entry,*  but 
if  the  debts  are  both  due  from  different  defendants  to  the  plaintiff, 
and  the  mortgages  cover  the  same  parcels  of  land,  one  action 
will  suffice.^ 

(b)  When  Available  —  Before  Breach  of  Condition.  —  A  mortgagee  may 
recover  possession  by  writ  of  entry  before  there  is  a  breach  of  the 
condition  of  the  mortgage,  provided  there  is  no  agreement  to  the 
contrary,*  and  an  agreement  not  to  enter  must  be  evidenced  by 
some  writing.* 

On  First  Instalment.  —  A  mortgage  may  be  foreclosed  by  writ  of 
entry  when  the  first  instalment  of  the  debt  is  due  and  unpaid.® 

After  Debt  Barred  by  Limitations.  —  And  he  may  maintain  a  writ  of 
entry  notwithstanding  the  statute  of .  limitations  has  run  against 
the  note.'' 

of  the  land  to  the  payment  of  the  debt, 
an  action  for  the  foreclosing  recovery 
of  the  estate  cannot  be  maintained  un- 
til the  debt  is  due,  and  under  the 
statute  limiting  the  time  within  which 
the  foreclosing  right  of  action  can  be 
exercised  the  limited  time  does  not 
begin  before  the  right  exists." 

Where  a  Mortgage  is  Given  for  Sap- 
port,  it  is  necessarily  implied  that  the 
mortgagor  shall  retain  possession  until 
condition  broken.  Flanders  v.  Lam- 
phear,  g  N.  H.  201;  Dearborn  r.  Dear- 
born, 9  N.  H.  117;  Lamb  v.  Foss,  21 
Me.  240;  Wales  v.  Mellen,  i  Gray 
(Mass.)  512.  Contra,  Mason  v.  Mason, 
67  Me.  546,  distinguishing  Lamb  v, 
Foss,  21  Me.  240. 

Where  Mortgagee  Takes  a  Lease.  —  The 
right  of  the  mortgagor  to  retain  pos- 
session until  condition  broken  is  also 
implied  where  the  mortgagee  takes  a 
lease  from  the  mortgagor.  Newall  v, 
Wright,  3  Mass.  138;  Bean  v.  Mayo,  5 
Me.  89. 

Not  Operative  as  a  Foreclosure.  — Where 
a  writ  of  entry  is  brought  before  de- 
fault in  the  conditions  of  the  mortgage, 
it  is  not  a  suit  for  the  foreclosure  of  the 
mortgage.  Blanchard  v,  Kimball,  13 
Met.  (Mass.)  300. 

6.  Norton  v.  Webb,  35  Me.  218. 
8.  Vinton  v.   King,    4  Allen  (Mass.) 

562;  Carpenter  v.  Carpenter,  6  R.  I. 
542. 

7.  Thayer  v.  Mann,  19  Pick.  (Mass.) 

535- 


1.  In  Green  v.  Cross,  45  N.  H.  574, 
the  court,  by  Perley,  C.  J.,  says: 
"  When  the  mortgage  covers  more 
than  one  tract  of  land  the  mortgagee 
in  his  writ  of  entry  may  demand  all 
the  tracts  that  lie  in  the  same  county 
and  are  in  the  possession  of  the  same 
tenant  or  any  one  or  more  of  them, 
and  omit  the  rest.  If  part  of  the  land 
is  omitted  the  defendant  can  make  no 
legal  defense  even  if  he  were  in  pos- 
session of  all  the  tracts;  and  if  the 
tracts  are  in  the  possession  and  seisin 
of  different  occupants  they  cannot  be 
joined  in  the  same  writ  of  entry." 

2.  Peck  V.  Hapgood,  10  Met.  (Mass.) 
172. 

3.  Pierce  v.  Balkam,  2  Cush.  (Mass.) 
374. 

4.  Lackey  v.  Holbrook,  11  Met. 
(Mass.)  458;  Hadley  v.  Hadley,  80  Me. 
459;  Clay  V.  Wren,  34  Me.  187; 
Mason  v.  Mason,  67  Me.  546;  Harts- 
horn V.  Hubbard,  2  N.  H.  453;  Hobart 
V.  Sanborn,  13  N.  H.  226;  Rhoadcs  v. 
Parker,  10  N.  H.  83;  Howard  v.  Hil- 
dreth,  18  N.  H.  105. 

In  Clough  V.  Rowe,  63  N.  H.  562, 
Clark,  J.,  said:  "  A  mortgagee's  recov- 
ery of  possession  by  a  real  action  be- 
fore breach  of  condition  (when  posses- 
sion is  not  reserved  by  the  mortgagor) 
is  a  mere  provisional  protection  of  the 
creditor's  security.  Furbush  v.  Good- 
win, 29  N.  H.  321;  Tripe  v.  Marcy,  39 
N.  H.  439;  Gray  v.  Gillespie,  59  N.  H. 
469.     Foreclosure  being  an  application 


9  Encyc.  PI.  &  Pr.  10. 
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The  Beoording  of  the  Mortgage  is  not  a  condition  precedent  to  the 
bringing  of  a  writ  of  entry  to  foreclose,* 

(c)  Parties  —  aa.  Plaintiffs  —  Holder  of  Legal  Title.  —  A  writ  of  entry 
to  foreclose  cannot  be  maintained  by  one  who  has  not  the  legal 
title  to  the  mortgage,*  nor  is  the  naked  legal  title  sufficient.' 

A  Trustee  holding  the  legal  title  may  foreclose  by  writ  of  entry 
without  setting  forth  in  his  writ  that  he  is  a  trustee."* 

An  Equitable  Owner  of  a  mortgage,  as,  for  instance,  a  purchaser  of 
a  note  alone  without  assignment  of  the  mortgage,  may  bring  a 
writ  of  entry  to  foreclose  in  the  name  of  the  mortgagee.*  He 
must  resort  to  a  court  of  equity  if  the  mortgagee  refuses  to  permit 
his  name  to  be  used.® 


1.  Howard  Mut.  Loan,  etc.,  Assoc. 
V.  Mclntyre,  3  Allen  (Mass.)  571. 

An  Assignee  of  a  Mortgage  may  main- 
tain a  writ  of  entry  by  recording  the 
assignment  before  trial,  if  his  title  as 
against  the  defendant  does  not  depend 
on  the  time  of  record.  Wolcott  v. 
Winchester,  15  Gray  (Mass.)  461. 

2.  Holbrook  v.  Bliss,  9  Allen  (Mass.) 
69;  Adams  v.  Parker,  12  Gray  (Mass.) 
53;  Webster  v.  Vandeventer,  6  Gray 
(Mass.)  428;  Young  v.  Miller,  6  Gray 
(Mass.)  152;  Somes  v.  Skinner,  16 
Mass.  348;  Northy  v.  Northy,  45  N.  H. 
141;  Call  V.  Leisner,  23  Me.  25;  Pres- 
cott  V.  Ellingwood,  23  Me.  345. 

In  Stanley  v.  Kempton,  59  Me.  472, 
it  was  held  no  defense  to  a  writ  of  en- 
try by  the  mortgagee  that  the  note  and 
mortgage  were  in  the  possession  of  a 
third  party  who  claimed  to  be  the 
owner,  no  assignment  by  deed  having 
been  made.  Compare  Chapin  v.  First 
Universalist  Soc,   8  Gray  (Mass.)  580. 

The  Assignee  of  a  Mortgage  is  the  legal 
holder  and  may  bring  a  writ  of  entry  to 
foreclose  in  his  own  name.  Gould  v. 
Newman,  6  Mass.  239.  And  this  may 
be  done  though  the  assignee  is  a  co- 
assignee  of  the  mortgagor.  Aiken  v. 
Gale,  37  N.  H.  501. 

Ghrantee  of  Mortgagee  after  Entry.  —  In 
Ruggles  V.  Barton,  13  Gray  (Mass.) 
506,  a  mortgagee,  after  breach  of  the 
condition  of  the  mortgage,  entered  upon 
the  land  and  afterwards  gave  a  war- 
ranty deed  of  the  premises  without 
assigning  the  notes  secured  by  the 
mortgage.  The  grantee  brought  a 
writ  of  entry  to  foreclose,  and  on  pro- 
ducing and  filing  the  notes  was  held 
entitled  to  a  conditional  judgment. 

8.  Day  v.  Philbrook,  85  Me.  90;  Wil- 
liams V.  Thurlow,  31  Me.  392;  Chad- 
bourne  V.  Rackliff,   30  Me.   354;  Pres- 


cott  V.  Ellingwood,  23  Me.  345;  Vose 
V.  Handy,  2  Me.  332. 

In  Blethen  v.  Dwinal,  35  Me.  556, 
Appleton,  J.,  says:  "  As  assignee  of 
an  existing  mortgage,  the  plaintiff,  be- 
fore he  would  be  entitled  to  a  condi- 
tional judgment,  must  show  some  sum 
for  which  it  should  be  rendered.  The 
plaintiff  produces  no  notes  of  E.  W.,and 
offers  no  evidence  that  any  such  are 
outstanding.  He  therefore  cannot  be 
permitted  to  disturb  the  possession  of 
the  tenant."  See  also  Manahan  v. 
Varnum,  11  Gray  (Mass.)  405;  Wearse 
V.  Pierce,  24  Pick.  (Mass.)  144;  Wade  v. 
Howard,  11  Pick.  (Mass.)  289;  Burke 
V.  Miller,  4  Gray  (Mass.)  116;  Slayton  v. 
Mclntyre,  11  Gray  (Mass.)  271.  In 
Wolcott  V.  Winchester,  15  Gray  (Mass.) 
461,  Dewey,  J.,  says:  "  It  is  well  estab- 
lished that  a  mere  outstanding  naked 
mortgage  title,  the  debt  having  been 
paid,  cannot  avail  the  mortgagee  so  as 
to  sustain  an  action  upon  the  mort- 
gage. The  doctrine  is  that  the  legal 
estate  of  a  mortgagee  after  condition 
broken,  and  after  the  debt  has  been 
paid,  will  not  enable  him  to  maintain 
a  writ  of  entry  against  the  mortgagor." 

4.  Simpson  v.  Dix,  131  Mass.  179. 

6.  Holmes  v.  French,  70  Me.  341, 
holding  that  "  In  such  suit  the  same 
rules  of  law  are  applicable  to  the  assess- 
ment of  the  amount  of  the  conditional 
judgment  that  would  be  applicable  if 
the  debt  and  mortgage  were  owned  by 
the  mortgagee." 

6.  Holmes  v.  French,  70  Me.  341. 
See  also  Wolcott  v.  Winchester,  15 
Gray  (Mass.)  461,  where  the  court,  by 
Dewey,  J.,  said:  "  Our  doctrine  has 
not  gone  to  the  extent  that  the  mere 
purchase  of  the  debt  drew  with  it  the 
mortgage  security  so  far  as  to  vest  the 
legal  interest  in  the  purchaser  so  that 


146 


Volume  IX. 


Forms  and        FORECLOSURE  OF  MORTGAGES. 


Methods. 


Mortgagee  Who  has  Parted  with  His  Interest.  —  Of  course  a  mortgagee 
who  has  conveyed  all  his  interest  in  the  mortgage  cannot  fore- 
close by  writ  of  entry.*  But  if  he  assigned  the  mortgage  as  a 
pledge  which  he  afterwards  redeemed,  he  may  sue.* 

Personal  Eepresentatives.  —  A  writ  of  entry  should  be  brought  by 
the  executor  or  administrator  of  a  deceased  mortgagee,  not  by  his 
heirs.' 

One  Who  has  Entered  to  Foreclose  may  also  bring  a  writ  of  entry  to 
foreclose  the  mortgage."* 

A  Second  Mortgagee  may  maintain  a  writ  of  entry  to  foreclose  against 
the  first  mortgagee  and  owner  of  the  equity  of  redemption.  The 
possession  of  the  second  mortgagee  is,  however,  constructive.* 

A  Mortgagee  of  a  Reversion  may,  during  the  life  of  the  tenant  of  the 
particular  estate,  foreclose  by  writ  of  entry.* 

Tenants  in  Common.  —  If  mortgagees  are  tenants  in  common  they 
may  unite  or  bring  separate  writs  of  entry  to  foreclose.'' 

Joint  Mortgagees  must  all  unite  in  the  writ  of  entry.® 

The  President  of  a  Corporation,  organized  to  keep  a  fund  invested  in 
mortgages,  may  bring  a  writ  of  entry  to  foreclose.* 

Plaintiff  Holding  Partly  by  Deed  and  Partly  by  Mortgage.  —  A   writ   of 


he  might  enforce  the  same  by  a  suit  in 
his  own  name." 

1.  Call  V.  Leisner,  23  Me.  25. 

2.  Coffin  V.   Loring,  9  Allen  (Mass.) 

154- 

Reassignment  after  Kote  Lost.  —  A 
mortgagee  may  foreclose  by  writ  of 
entry  a  mortgage  that  has  been  reas- 
signed to  him  although  the  note  se- 
cured was  lost  while  in  the  hands  of 
the  assignee.  Ward  v.  Gunn,  12  Allen 
(Mass.)  81. 

3.  Shelton  v.  Atkins,  22  Pick.  (Mass.) 
71;  Dewey  v.  Van  Deusen,  4  Pick. 
(Mass.)  19;  Smith  v.  Dyer,  16  Mass.  18. 

Joinder  with  Survivor.  —  Where  one 
of  several  joint  mortgagees  dies  his 
administrator  or  executor  need  not 
join  in  the  writ  of  entry  to  foreclose. 
The  surviving  mortgagee  may  bring 
the  action  alone.  Blake  v,  Sanborn,  8 
Gray  (Mass.)  154. 

An  Administratrix  can  maintain  a 
writ  of  entry  to  foreclose  a  mortgage 
given  to  her  intestate.  Bickford  v. 
Daniels,  2  N.  H.  71. 

4.  Smith  Charities  v.  Connolly,  157 
Mass.  272;  Fletcher  v.  Cary,  103  Mass 
475;  Beavin  v.  Gove,  102  Mass.  298 
Devens  v.  Bower,  6  Gray  (Mass.)  126 
Mann  v.  Earle,  4  Gray  (Mass.)  299 
Page  V.  Robinson,  10  Cush.  (Mass.)  99; 
Merriam  v.  Merriam,  6  Cush.  (Mass.) 

91- 

6.  Cochran    v.    Goodell,     131    Mass. 


464;  Kilborn  v.  Robbins,  8  Allen 
(Mass.)  466;  Cronin  v.  Hazletine,  3 
Allen  (Mass.)  324;  Doten  v.  Hair,  i6 
Gray  (Mass.)  149;  Batcheller  v.  Pratt, 

10  Cush.  (Mass.)  185 ;  Amidown  v.  Peck, 

11  Met.  (Mass.)  467.  Compare  Palmer 
V.  Fowley,  5  Gray  (Mass.)  545. 

6.  Cronin  v.  Hazletine,  3  Allen 
(Mass.)  324;  Penniman  v.  Hollis,  13 
Mass.  429.  See  also  Whittier  v.  Dow, 
14  Me.  298,  where  a  writ  of  entry  was 
properly  brought  although  a  third  party 
held  a  lease  for  a  term  of  years,  para- 
mount to  the  titles  of  both  mortgagor 
and  mortgagee. 

7.  Howard  v.  Chase,  104  Mass.  249; 
Gilson  V.  Gilson,  2  Allen  (Mass.)  115; 
Burnett  v.  Pratt,  22  Pick.  (Mass.)  556. 

Thus  where  two  mortgages  are  given 
on  a  certain  tract  of  land  at  the  same 
time,  to  different  mortgagees,  each 
mortgagee  may  bring  a  writ  of  entry 
or  they  may  unite  in  one  action.  Coch- 
ran V.  Goodell,  131  Mass.  464. 

8.  Trustees  Must  Unite.  —  Webster  v. 
Vandeventer,  6  Gray  (Mass.)  428; 
Jackson,  Real  Actions,  6g. 

The  holders  of  notes  secured  by  a 
single  mortgage  must  unite.  Noyes 
V.  Barnet,  57  N.  H,  605;  Johnson  v. 
Brown,  31  N.  H.  405;  Page  v.  Pierce, 
26  N.  H.  317.  But  see  Burnett  v. 
Pratt,  22  Pick.  (Mass.)  556. 

9.  Smith  Charities  v.  Connolly,  157 
Mass.  273. 
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entry  may  be  maintained  by  one  holding  title  to  part  of  the 
premises  by  mortgage  and  to  part  by  deed.* 

An  Attaching  Creditor  who  pays  off  a  mortgage,  as  provided  in  the 
Maine  statutes,  may  maintain  a  writ  of  entry  on  the  mortgage.* 

A  Hosband,  where  his  common-law  right  to  the  personalty  of  his 
wife  prevails,  may  bring  in  his  own  name  a  writ  of  entry  to  fore- 
close a  mortgage  given  for  their  support.' 

Assignee  of  Mortgage  and  Purchaser  of  Equity  of  Bedemption.  —  A  writ  of 
entr\'  to  foreclose  may  be  brought  by  one  who  has  taken  an 
assignment  of  the  mortgage  after  purchasing  the  equity  of 
redemption."* 

A  Cestui  Que  Trust  is  not  a  necessary  party  plaintiff.' 

Partners.  —  The  individuals  who  compose  a  firm  may  by  writ  of 
entry  foreclose  a  mortgage  given  to  the  firm.® 

M.  Defendants.  — Any  Person  in  Possession  of  the  mortgaged  premises 
is  liable  to  the  action  of  the  mortgagee  to  foreclose  by  writ  of 
entry.'' 


1.  Simpson  v.  Dix,  131  Mass.  179. 

2.  In  Hammond  v.  Reynolds,  72  Me. 
513,  Walton,  J.,  said:  "It  is  provided 
in  the  Revised  Statutes,  c.  81,  §§  57,  58, 
that  when  a  right  to  redeem  real  estate 
under  mortgage  is  attached,  the  plain- 
tiff in  the  suit  may  pay  or  tender  to  the 
person  entitled  thereto,  the  amount  re- 
quired to  discharge  the  mortgage,  and 
that  thereby  the  title  and  interest  of 
such  person  shall  vest  in  the  plaintiff, 
and  that  such  person  shall  release  his 
interest  in  the  premises;  and  if  he  re- 
fuses, may  be  compelled  to  do  so  by 
bill  in  equity.  The  plaintiff,  claiming 
that  he  had  made  such  an  attachment 
of  the  equity,  paid  to  an  assignee  of 
the  mortgage  the  amount  due  upon  it, 
*  *  *  and  obtained  the  release  pro- 
vided for  in  the  statute.  The  plaintiff 
now  brings  this  action  (writ  of  entry) 
to  recover  possession  of  the  premises; 
and  the  question  is  whether  his  title, 
thus  obtained  from  the  assignee  of  the 
mortgage,  is  sufficient  to  maintain  the 
suit  against  the  defendants  (husband 
and  wife),  the  latter  claiming  to  be  the 
owner  of  the  equity  of  redemption. 
We  think  it  is."  The  same  case  holds 
that  this  may  be  done  even  though  the 
attachment  is  illegal. 

8.  Greenlaw  z/.  Greenlaw,  13  Me.  182. 

4.  In  Tuttle  v.  Brown,  14  Pick. 
(Mass.)  514,  the  demandant  purchased 
the  equity  of  redemption  at  a  sale  on 
execution  and  afterwards  took  an 
assignment  of  the  mortgage.  He  then 
brought  a  writ  of  entry  on  the  mort- 
gage before  the  right  to  redeem  from 


the  sale  on  execution  had  expired. 
The  court  held  that  the  demandant 
had  a  seisin  that  would  support  the 
action. 

5.  Somes  v.  Skinner,  16  Mass.  348; 
Young  V.  Miller,  6  Gray  (Mass.)  152. 

In  Northy  v.  Northy,  45  N.  H.  141,  it 
was  held  that  a  mortgagee  rightly 
brought  a  writ  of  entry  to  foreclose 
solely  in  his  own  name,  although  the 
mortgage  also  secured  a  maintenance 
for  his  wife  and  annuities  for  his  chil- 
dren. 

6.  In  Pomeroy  v.  Latting,  2  Allen 
(Mass.)  221,  a  mortgage  was  given  to 
the  Copake  Iron  Works,  a  partnership. 
The  court  held  the  description  of  the 
grantees  in  the  mortgage  a  latent  am- 
biguity, which  it  was  competent  for  the 
demandants  to  explain  by  extrinsic  evi- 
dence. 

7.  In  Wheeler  v.  Bates,  21  N.  H. 
460,  Bell,  J.,  said:  "  The  mortgagee 
may  treat  every  person,  whom  he  finds 
in  possession,  whose  title  is  not  good 
against  him,  as  a  wrongdoer  and  dis- 
seizor, at  his  election;  and  no  disseizor 
can  qualify  his  wrong  by  alleging  that 
he  is  seized  of  a  less  estate  than  a  fee." 

A  foreclosure  by  writ  of  entry 
brought  against  a  mortgagor  in  pos- 
session cannot  be  defeated  by  subse- 
quent alienations  of  the  mortgagor. 
Hunt  V.  Hunt,  17  Pick.  (Mass.)  118; 
Keith  V.  Swan,  n  Mass.  216;  Shelton 
V.  Atkins,  22  Pick.  (Mass.)  71.  See 
Wheelwright  v.  Freeman,  12  Met. 
(Mass.)  154. 

Tenant  at  Sufferance. —  In  Tuttle   v. 
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But  a  Mere  Agent  of  the  mortgagor  should  not  be  made  a 
defendant.' 

A  Mortgagor  Is  a  Proper  Party  Defendant  even  though  he  has  conveyed 
all  the  equity  of  redemption.*  But  a  writ  of  entry  cannot  be 
maintained  against  a  mortgagor  alone  who  has  conveyed  the 
equity  of  redemption  through  a  third  party  to  his  wife,  even 
though  he  occupies  the  premises  with  her.* 

Second  Mortgagee.  —  A  first  mortgagee  need  not  make  a  second 
mortgagee  a  party  to  a  writ  of  entry  to  foreclose.* 

Subsequent  Purchaser  of  Equity  of  Bedemption.  —  A  mortgagee  may 
maintain  a  writ  of  entry  against  a  subsequent  purchaser  of  the 
equity  of  redemption,  who  has  conveyed  it  but  still  remains  in 
possession.'  Where  the  mortgaged  premises  have  been  conveyed 
in  separate  tracts  to  different  persons,  a  writ  of  entry  should  be 
brought  against  each  tenant.* 

Tenant  for  Years  or  at  Will.  —  A  writ  of  entry  to  foreclose  cannot  be 
brought  against  a  tenant  for  years  or  at  will  who  does  not  deny 
the  right  of  the  mortgagee.'' 

The  Wife  of  the  Mortgagor  who  signed  for  the  purpose  of  releas- 
ing dower  is  not  a  necessary  party  to  a  writ  of  entry  to  fore- 
close in  order  to  bar  her  inchoate  right  of  dower  in  the  equity  of 
redemption.* 

Widow  of  Mortgagor.  —  A  writ  of  entry  may  be  maintained  against 
a  widow  who  did  not  release  her  inchoate  right  of  dower  by  join- 
ing in  the  mortgage,  and  who  is  in  possession  under  an  invalid 

Lane,     17    Me.    437,    the    action   was  that  the  three   persons,  who  are  here 

brought  against  a  tenant  at  sufferance  sued,  hold,  each  of  them  in  severalty, 

of  the  mortgagee.  three  different  parcels  of  the  premises. 

1.  Churchill  v.  Loring,  19  Pick.  Two  or  more  persons  so  situated  can- 
(Mass.)  465.  not  be  joined  as  tenants  in  one  writ  of 

2.  Straw  v.  Greene,  14  Allen  (Mass.)  entry.  The  gist  of  every  such  action 
206.  But  formerly  otherwise.  Olney  is  the  supposed  unlawful  entry  of  the 
V.  Adams,  7  Pick.  (Mass.)  31.  tenant,  or  of  the   person  under  whom 

3.  Campbell  v.  Bemis,  16  Gray  he  claims,  and  the  object  of  the  suit  is 
(Mass.)  4S5.  to  disprove  the   title  of  the   tenant  by 

4.  In  Huntz/.  Hunt,  17  Pick.  (Mass.)  showing  its  unlawful  commencement. 
118,  Shaw,  C.  J.,  said:  "The  first  But  the  proof  of  an  unlawful  entry  by 
mortgagee,  after  condition  broken,  one  has  no  tendency,  in  the  case  sup- 
brings  suit  against  the  mortgagor,  has  posed,  to  prove  the  same  point  as  to 
a  conditional  judgment,  takes  out  his  another."  Taylor  v.  Porter,  7  Mass. 
^rt^i-rf/rtr/rtj,  and  has  possession  under  355;  Fosdick  v.  Gooding,  1  Me.  50; 
it    three    years    without    redemption.  Carll  v.  Butman,  7  Me.  102. 

Can  there  be  any  doubt  that  the  second  7.  Wheelwright  v.  Freeman,  12  Met. 

mortgagee  is  barred,  though  no  party  (Mass.)  154. 

to  the  judgment?     Or  can  he  be  heard  8.  Pitts  f.  Aldrich,  11  Allen   (Mass.) 

to  say  that  he  is  not  barred,  because  39;  Farwell  v.  Cotting,  8  Allen  (Mass.) 

he  had  not  actual  notice  of  the  writ,  or  21  r;      Strong    v.    Converse,     8     Allen 

service  of  the  writ  of   possession  ?     I  (Mass.)  557.      See   Brown   v.   Lapham, 

think  not."  3  Cush.  (Mass.)  551. 

S.Johnson     v.    Phillips,     13     Gray  But  if  husband  and  wife  mortgage  the 

(Mass.)  198.  wife's  real   estate,   the    wife    must    be 

8.  Varnum   v.  Abbot,  12  Mass.  474,  joined.      Swan    v.   Wiswall,    15     Pick, 

where  Jackson,  J.,  said:      "  It  appears  (Mass.)  126. 
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assignment  of  dower.* 

Party  Claiming  by  Paramount  Title.  —  One  who  claims  a  title  superior 
to  and  not  derived  from  either  mortgagor  or  mortgagee  cannot  be 
a  defendant  to  a  writ  of  entry  to  foreclose.* 

Appearance  by  Defendant's  Grantors.  —  Leave  to  appear  may  be  denied 
the  defendant's  grantors  when  it  appears  that  the  matter  in  con- 
troversy may  be  more  conveniently  settled  in  a  suit  between  the 
grantor  and  the  plaintiff  mortgagee.^ 

(d)  Pleadings  —  aa.  Declaration.  —  Counting  on  Seizin.  —  When  a  mort- 
gagee brings  a  writ  of  entry  to  foreclose  his  mortgage  he  must 
count  on  his  own  seizin  in  mortgage ;  but  he  need  not  do  so  if  he 
has  once  entered  to  foreclose  or  if  the  tenant  is  not  the  mortgagor 
or  some  one  claiming  under  him.  In  such  cases  he  can  declare 
on  his  own  seizin  generally  and  have  an  absolute  judgment."* 


1.  Raynham  v.  Wilmarth,  13  Met. 
(Mass.)  414. 

2.  Dorr  z/.  Leach,  58  N.  H.  18. 

A  mortgagor  cannot  show  a  superior 
title  in  a  third  party.  Emerson  v. 
Emerson,  58  N.  H.  413. 

3.  Parker  v.  Moore,  63  N.  H.  196. 

4.  Massachusetts.  —  In  Simpson  v. 
Dix,  131  Mass.  179,  Soule,  J.,  said: 
"  This  provision  [Gen.  Stat.,  c.  129, 
§  3;  c.  140,  §  3]  is  reasonable  because 
the  tenant  in  such  case  is  entitled  to 
have  a  conditional  judgment  entered. 
But  when  the  controversy  is  between 
a  mortgagee  in  possession  and  a  stran- 
ger to  the  title  who  disseizes  him,  the 
statute  provision  does  not  apply,  be- 
cause it  was  not  intended  for  such  a 
case  and  would  have  no  significance." 

Under  Mass.  Stat,  of  1840,  c.  107, 
§  3,  the  mortgagee  might  declare  on 
his  own  seizin  without  mentioning  the 
deed  or  defeasance  or  stating  his  title 
as  mortgagee.  The  form  of  the  writ 
did  not  disclose  the  nature  of  the  de- 
mandant's title.  This  was  disclosed 
by  the  proof.  Blanchard  v.  Kimball, 
13  Met.  (Mass.)  300. 

Maine. —  In  Stewart  v.  Davis,  63  Me. 
539,  the  mortgagor,  after  actual  entry 
by  the  mortgagee,  took  possession  and 
carried  off  the  crops.  The  mortgagee 
on  bringing  a  writ  of  entry  was  held 
entitled  to  an  absolute  judgment  and 
to  recover  rents  and  profits  for  the 
time  that  he  was  unlawfully  disseized. 

In  Treat  v.  Pierce,  53  Me.  71,  Kent, 
J.,  speaking  of  the  Maine  Stat.,  c.  90, 
§  7,  says:  "  The  right  is  given  in  that 
section  to  the  mortgagee,  to  declare  on 
his  own  seizin,  without  naming  the 
mortgage,  and,  in  all  cases,  where  the 
tenant  is  not  the  mortgagor,  or  a  per- 


son claiming  under  him,  judgment 
may  be  entered  as  at  common  law, 
unless  the  plaintiff  consents  to  the 
entry  of  a  conditional  judgment.  If  it 
appears  on  default,  demurrer,  verdict, 
or  otherwise,  that  the  plaintiff  is  en- 
titled to  possession  for  breach  of  the 
condition  of  the  mortgage,  the  court 
shall,  on  motion  of  either  party,  award 
the  conditional  judgment.  But  this  is 
to  be  done  only  on  motion.  If  neither 
party  desires  such  conditional  judg- 
ment, then  the  demandant  may  rely  on 
his  general  count  as  it  stands  and  have 
judgment  for  possession  on  his  own 
seizin,  at  common  law.  Such  posses- 
sion does  not  affect  the  right  of  re- 
demption. It  merely  gives  possession 
which  may  be  restored  after  redemp- 
tion, under  a  bill  in  equity  or  other- 
wise." 

New  Hampshire.  —  In  McDaniel  v. 
Cater,  21  N.  H.  227,  Bell,  J.,  said: 
"  As  we  understand  the  law  and  prac- 
tice to  be  here,  in  actions  brought  by 
the  mortgagee  to  recover  the  possession 
of  mortgaged  property,  the  mortgagee 
has  his  election  to  count  generally  upon 
his  own  seizin  in  his  demesne  as  of 
fee,  without  any  mention  of  the  mort- 
gage, or  allusion  to  it,  either  before  or 
after  the  condition  is  broken;  and  if 
the  tenant  suffers  a  default,  or  pleads 
such  plea  as  does  not  bring  the  mort- 
gage to  the  notice  of  the  court  so  that 
the  conditional  judgment  may  be  en- 
tered, the  usual  common-law  judgment 
is  entered,  and  the  tenant,  if  there  is 
any  disagreement  relative  to  a  redemp- 
tion, or  as  to  the  amount  due,  will  be 
driven  to  his  petition  to  the  court,  or 
his  bill  in  equity.  But  if  the  mort- 
gagee commences  his  action  counting 
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Amendment.  —  A  writ  of  entry  may  be  amended  so  as  to  show 
that  the  demandant  claims  under  a  mortgage.* 

The  Writ  Should  Show  that  a  Foreclosure  is  Desired  rather  than  possession 
to  take  profits.* 

bb  Pleas  and  Defenses  —  in  General. —  In  a  writ  of  entry  to  fore- 
close, the  same  defenses  may  be  urged,  except  the  statute  of  limi- 
tations, as  are  available  in  an  action  upon  the  note  secured  by  the 
mortgage ; '  and  the  purchaser  of  a  note  and  mortgage  after  the 
maturity  of  the  debt,  holds  them  subject  to  all  equitable  defenses.* 

Demandant  Already  in  Possession. — A  defense  that  the  demandant  has 
actual  and  peaceable  possession  cannot  be  made  to  a  writ  of  entry 
to  foreclose.* 

Wife  Setting  up  After-acquired  Title.  —  A  wife,  who  joined  her  hus- 
band in  giving  a  mortgage  with  covenants  of  warranty,  cannot 
set  up  an  after-acquired  title  in  defense  of  a  writ  of  entry  to 
foreclose.® 

Conditions  Partly  Performed.  —  It  is  no  defense  to  a  writ  of  entry  to 
foreclose,  that  nothing  is  due,  if  there  are  other  conditions  of  the 
mortgage  that  have  not  been  performed.'' 

Special  Agreement.  —  Nor  is  it  a  defense  to  a  writ  of  entry  to  fore- 
close, that  the.  mortgagor  furnished  goods  to  the  mortgagee  in 
value  equal  to  the  amount  of  the  mortgage,  under  an  agreement 
that  the  mortgagee  would  assign  the  mortgage  to  the  mortgagor's 
attaching  creditors.* 

upon  the  mortgage  deed  with  a  profert,  gagor  personally.     If  the  defense  goes 

or  upon  a  seizin  in   fee  and  in  mort-  to  the  whole  debt,  it  may  be  tried  upon 

gage,  there  can  be   no  judgment  en-  the  main  issue.     If  it  is  partial  only, 

tered  for  the  demandant,  but  the  con-  then  it  must  necessarily  be  heard  with 

ditional  judgment    prescribed  by   the  the  motion  for  conditional  judgment." 

statute."  Harried  Woman   Estopped  to  Impeach 

1.  Blanchard  v.  Kimball,  13  Met.  Her  Deed. —  In  Freison  v.  Bates  Col- 
(Mass.)  300.  lege,  128  Mass.  464,  a  married  woman, 

2.  York  Mfg.  Co.  v.  Cutts,  18  Me.  who  had  appeared  and  pleaded  to  a 
204;  Fiedler  v.  Carpenter,  2  Woodb.  &  writ  of  entry  to  foreclose  a  mortgage 
M.  (U.  S.)  211.  executed  by  her,  and  against  whom  a 

3.  Hannan  z*.  Hannan,  123  Mass.  441,  conditional  judgment  had  been  ren- 
want  of  consideration;  Wearse  v.  dered,  was  held  estopped  to  show  after- 
Peirce.  24  Pick.  (Mass.)  141;  Vinton  v.  wards  that  her  deed  was  void  for  want 
King,  4  Allen,  (Mass.)  562;  Davis  v.  of  her  husband's  assent  or  a  judge's 
Bean,  114   Mass.    360;     Bird    v.    Gill,  approval. 

12  Gray  (Mass.)  60;    Holbrook  v.  Bliss,  4.  Vinton  v.  King,  4   Allen   (Mass.) 

9  Allen  (Mass.)  69;  Fuller  v.  Eastman,  562. 

81  Me.  284;  Ladd  v.  Putnam,  79  Me.  6.  In  Smith  Charities  v.  Connelly, 
568,  a  case  of  fraud.  157  Mass.  272,  Morton,  J.,  says:  "  In 
In  Davis  v.  Bean,  114  Mass.  360,  an  ordinary  writ  of  entry  the  tenant 
Wells,  J.,  says:  "We  see  no  reason  may  setup  as  a  defense  that  the  de- 
why  any  defense  which  relates  to  the  mandant  has  actual  and  peaceable 
validity  of  the  debt  or  to  the  considera-  possession.  But  that  does  not  apply 
tion  of  the  notes  secured  by  a  mort-  in  proceedings  to  foreclose  a  mort- 
gage should  not  be  admitted  to  defeat  gage." 

or  limit  the  right  of  the  mortgagee  to  6.  Nash  v.  Spofford,  10  Met.  (Mass.) 

enforce  his  claim  against  the  land  of  192. 

the   mortgagor,    as   well    as   when    he  7.  Mason  v.  Mason,  67  Me.  546. 

seeks  to  enforce  it  against   the  mort-  8.  Sheddy  v.  Geran,  113  Mass.  378. 

151  Volume  IX. 


Form,  and  FORECLOSURE  OF  MORTGAGES.  Methods. 

Tender  after  Condition  Broken.  —  In  a  writ  of  entry  by  the  mortgagee 
to  obtain  possession  the  tenant  cannot  set  up  a  tender  after  con- 
dition broken  and  before  suit  brought.     His  remedy  is  in  equity.* 

A  Homestead  Eight  cannot  be  set  up  against  a  foreclosure  by  writ 
of  entry.* 

Fraud  of  the  Mortgagee  upon  the  mortgagor  cannot  be  set  up  as  a 
defense  to  a  writ  of  entry  to  foreclose  where  the  defendants  hold 
title  from  the  mortgagor  by  a  quit-claim  deed.' 

Executor  Buying  a  Mortgage.  —  The  mere  fact  that  an  executor  of 
an  estate  buys  with  his  own  funds  a  mortgage  against  the  estate 
does  not  extinguish  the  mortgage.^ 

Non-tenure  is  a  good  plea  in  abatement  in  a  writ  of  entry  on  a 
mortgage.' 

Purchase-Money  Mortgage.  —  It  is  no  defense  to  a  writ  of  entry  to 
foreclose  a  purchase-money  mortgage,  that  the  demandant  had 
made  one  mortgage  of  the  premises  prior  to  the  execution  of  the 
deed  to  the  mortgagor  and  another  after  the  commencement  of 
the  suit.* 

Usury.  —  The  question  of  usury  may  be  determined  by  a  jury.'' 

Payment  of  Notes  hy  Sureties.  —  The  payment  of  the  mortgage  notes 
by  the  sureties  is  not  a  payment  of  the  mortgage  nor  an  aban- 
donment of  the  foreclosure.® 

Accord  Not  Executed.  —  It  is  not  a  good  plea  to  a  writ  of  entry  to 
foreclose,  that  the  mortgagee  had  agreed  to  take  in  payment  prop- 
erty to  be  valued  by  an  appraiser,  and  that  the  property  had  been 
appraised  and  the  conveyance  tendered.* 

Injunction  upon  Offer  to  Pay.  —  A  foreclosure  by  writ  of  entry  will 
not  be  enjoined  although  the  mortgagor  offers  to  pay  all  sums 
chargeable  upon  the  land.** 

1.  Maynard  v.  Hunt,  5  Pick.  (Mass.)  v.  Webster,  6  N.  H.  419;  Keith  v. 
240.  Swan,  II  Mass.  216. 

In  New  Hampshire  the  mortgagor  may  But    see     Fiedler    v.    Carpenter,    2 

maintain   a  writ  of  entry  against  the  Woodb.  &  M.  (U.   S.)  211,  where  it  is 

mortgagee  after  tender  of  payment  of  held  that  non-tenure,  however  pleaded, 

the  sum  due  on  the  mortgage.     Bailey  is  no  defense.     See  also  Penniman  v. 

V.  Metcalf,  6  N.  H.  156.  Hollis,  13  Mass.  429. 

2.  Searle  v.  Chapman,  121  Mass.  19.  In   Massachusetts   it    has    been    held 
Where  the  wife  does  not  join  in  the  that  non-tenure  may  be  pleaded  in  bar 

mortgage  the  homestead  right  is  supe-  as  well  as  abatement.     Fales  v.  Gibbs, 

rior   to   the   mortgage  title.      But  the  5  Mason   (U.  S.)  462;  Wheelwright  v. 

mortgage  may  be  foreclosed  subject  to  Freeman,  12  Met.  (Mass.)  154. 

the  homestead.      Doyle    v.  Coburn,  6  6.  Thompson  v.  Watson,  14  Me.  316. 

Allen  (Mass.)  71.  7.  Little    v.    Riley,    43    N.    H.    109; 

8.  Fairfield     v.    McArthur,    15    Gray  DivoU    v.    Atwood,    41     N.    H.    443; 

(Mass.)  526,  holding  that  if  any  claim  Gibson  v.  Stearns,  3  N.  H.  185. 

exists  in  such  case,  it  must  be  in  the  8.  Worthy  v.  Warner,  119  Mass.  550. 

name   of    the    mortgagor    or    for    his  9.  Rochester  v.  Whitehouse,   15    N. 

benefit.  H.    468,    where  it   appeared    that  the 

4.  Sanderson  v.  Edwards,  iii  Mass.  authority  of  the  appraisers  had  been  re- 

335.  voked. 

6.  Stark    v.  Brown,  40    N.    H.    345;  10.  Kilborn    v.     Robbins,     8    Allen 

Wheeler  v.  Bates,  21  N.  H.460;  Wilson  (Mass.)  466. 
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(e)  Evidence  —  Execution,  etc.,  of  Mortgage  by  Third  Person.  —  Proof  of 
the  execution,  acknowledgment,  delivery,  and  recording  of  a  mort- 
gage from  a  third  person  to  the  demandant,  is  sufficient  prima 
facie  evidence  to  sustain  a  writ  of  entry  to  foreclose.* 

Secondary  Evidence  of  Note  and  Mortgage.  —  Where  a  note  and  mort- 
gage have  been  delivered  up  through  fraud  and  have  not  been 
paid,  secondary  evidence  of  their  contents  may  be  introduced.* 

TJsury  Not  Admissible  under  General  Issue.  —  The  defendant  may  set  up 
usury  against  the  administrator  of  the  mortgagee,  but  usury  can- 
not be  shown  under  the  general  issue.' 

Title  of  Tenant  Acquired  Pending  Suit.  —  A  tenant  cannot  give  in  evi- 
dence a  title  derived  from  the  first  mortgagee  after  the  institution 
of  an  action  by  writ  of  entry  to  foreclose  on  the  part  of  the  second 
mortgagee.* 

Parol  Evidence  of  a  Promise  not  founded  on  a  legal  consideration, 
that  the  assignee  of  the  mortgagor  should  hold  the  estate  dis- 
charged of  the  mortgage,  cannot  be  admitted.' 

Competency  of  Mortgagor  as  Witness.  —  The  mortgagor  who  has  con- 
veyed his  equity  of  redemption  is  nevertheless  a  defendant  in 
interest  so  that  he  cannot  testify  against  the  administrator  of  the 
mortgagee  as  to  usury.* 

Independent  and  Inconsistent  Sources  of  Title.  —  A  defendant  in  a  writ  of 
entry  may  offer  in  evidence  in  support  of  the  writ,  two  independ- 
ent and  even  inconsistent  sources  of  title  to  the  premises."' 

The  Identity  of  the  Land  Demanded  with  that  described  in  the  mortgage 
may  be  determined  by  the  court  sitting  without  a  jury,  where, 
although   the   boundaries   in   the   mortgage   are  erroneous,  yet 

1.  Thompson  v.  Watson,  14  Me.  316;  the  text],  that  to  reject  this  evidence 
Burridge  v.  Fogg,  8  Cush.  (Mass.)  will  only  lead  to  circuity  of  action,  as 
183.  the  tenant  has   now  a  title  which  will 

2.  Grimes  v.  Kimball,  8  Allen  avail  him  in  a  new  action,  and  entitle 
(Mass.)  153,  in  which  case  a  writ  of  him  to  the  possession  of  the  demanded 
entry  to  foreclose  was  allowed  against  premises.  The  doctrine  of  rebutter  is 
one  who  had  purchased  the  premises  one  of  equity,  and  to  be  applied  where 
of  the  mortgagor  in  ignorance  of  the  it  will  do  justice  to  the  parties,  but  it 
fact  that  the  mortgage  had  been  given  is  quite  obvious  that  to  allow  a  tenant 
up  by  fraud.  who  holds  without  right  at  the  time  of 

3.  In  Little  v.  Riley,  43  N.  H.  log,  the  commencement  of  a  suit,  to  avoid 
Bellows,  J.,  after  asserting  that  the  de-  liability  to  pay  costs,  and  acquire  the 
fense  of  usury  is  in  its  nature  a  cross  right  to  tax  costs,  as  the  prevailing 
action  like  a  set-off  or. a  claim  for  bet-  party,  by  the  acquisition  of  an  inde- 
terments,  said;  "  It  is  proper  and  con-  pendent  title  pending  the  litigation, 
venient,  therefore,  that  the  creditor  might  work  great  injustice."  See 
should  have  notice,  by  a  distinct  and  Andrews  v.  Hooper,  13  Mass.  472. 
formal  statement,  of  the  claim  upon  the  6.  Hunt  v.  Maynard,  6  Pick.  (Mass.) 
record;  and  this  accords  with  cases  489;  Maynard  v.  Hunt,  5  Pick.  (Mass.) 
of  a  set-off  and  claim   for  betterments,  240. 

as  well  as  the  general  practice  in  cases  6.  Little  v.  Riley,  43  N.  H.  109. 

of  usury."     See  also  Briggs  v.  Sholes,  7.  In  Greenlaw  v.  Greenlaw,  13  Me. 

14  N.  H.  262.  182,  the  demandant  relied  upon  a  deed 

4.  In  Hall  v.  Bell,  6  Met.  (Mass.)  431,  and  also  a  mortgage.  He  was  per- 
Dewey,  J.,  said:  "  It  is  no  sufficient  mitted  to  show,  also,  that  a  deed 
answer  to  this  [the  principle  stated  in  granted  by  himself  was  void. 
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sufficient  description  remains  to  locate  the  land.* 

Where  Attesting  Witness  is  Out  of  the  Jorisdiotion.  —  The  COUrt  may  find 
that  an  attesting  witness  to  the  mortgage  is  out  of  the  state,  and 
admit  secondary  evidence  to  prove  its  execution.* 

Under  Plea  of  Nul  Disseisin.  —  After  a  plea  of  nul  disseisin  a  tenant 
cannot  show  that  he  was  not  in  possession  when  the  action  was 
brought.' 

(f)  Judgment — aa.  In  General. — A  Conditional  Judgment  on  a  writ 
of  entry  to  foreclose  is  conclusive  evidence  of  the  validity  of  the 
mortgage,  of  the  amount  due,  and  of  the  right  of  the  demandant 
to  hold  the  land  on  non-payment  of  the  amount.* 

On  Verdict  of  Mortgage  Judgment,  no  conditional  judgment  can  be 
rendered.* 

The  Motion  for  a  Conditional  Judgment  can  be  made  by  either  party  to 
a  writ  of  entry  to  foreclose,  but  it  must  be  addressed  to  and 
heard  by  the  court.* 

On  Suggestion  Filed  by  Tenant.  —  In  a  writ  of  entry  founded  on  a 
mortgage,  if  a  declaration  be  general  in  form,  the  tenant  may  at 
any  stage  of  the  proceedings,  before  or  after  verdict,  file  a  sug- 
gestion against  any  other  than  a  conditional  judgment.'^ 

When  in  Common  Form.  —  If  neither  party  to  a  writ  of  entry  moves 
for  conditional  judgment,  the  common  form  of  judgment  may  be 
entered. * 

On  Mortgage  for  Support,  etc.  —  Where  a  mortgage  is  given  for  sup- 
port or  the  delivery  of  specific  articles,  a  court  in  a  foreclosure  by 
writ  of  entry  will  look  at  all  the  circumstances  of  the  case  in  order 

1.  Smith  Charities  v.  Connolly,  157  general  verdict  for  the  plaintiff  and 
Mass.  272.  does    not    show    a    breach    of    condi- 

2.  Smith  Charities  v.  Connolly,   157     tion. 

Mass.     272;    Clark    v.    Houghton,     12  6.  Hadley  v.  Hadley,  80  Me.  459. 

Gray  (Mass.)  38;  Gelott  v.  Goodspeed,  7.  McDaniel  v.  Cater,  21  N.  H.  227; 

8    Cush.    (Mass.)    411;     Valentine     v.  Briggs  z/.  Sholes,  14  N.  H.  262. 

Piper,  22  Pick.  (Mass.)  90.  In  Bickford  v.  Daniels,  2  N.   H.  73, 

3.  Richmond  Iron  Works  v.  Wood-  Woodbury,  J.  said:  "  But  when  the  de- 
ruff,  8  Gray  (Mass.)  447.  mandant  counts  on  a  mortgage    *   *  * 

4.  Fuller  v.  Eastman,  81  Me.  284;  the  mortgage  may  be  admitted  by  de- 
Holbrook  v.  Bliss,  9  Allen  (Mass.)  6g,  fault  or  denied  by  the  general  issue; 
Minot  V.  Sawyer,  8  Allen  (Mass.)  78;  and  when  he  does  not  count  on  it,  the 
Stevens  v.  Miner,  5  Gray  (Mass.)  429,  tenant,  after  default  or  verdict,  may 
note;  Sparhawk'  v.  Wills,  5  Gray  plead  in  bar,  or,  as  we  usually  term  it, 
(Mass.)  423;  Burke  v.  Miller,  4  Gray  file  a  suggestion,  against  any  other 
(Mass.)  114;  Merriam  v.  Merriam,  6  judgment  than  one  as  of  mortgage, 
Cush.  (Mass.)  91 ;  Adams  v.  Barnes,  17  averring  that  the  title  of  the  demandant 
Mass.  365.  is  only  by  a  mortgage.     This  the  de- 

Conclusiveness.  —  The     judgment     is  mandant  may  admit  by  a  demurrer,  or 

not  conclusive,  however,  as  to  the  pur-  deny    by    taking    issue    on    the    facts 

chaser  of  the  equity  before  writ  of  entry  averred;    and  in   the  latter   case,    the 

brought  against  the  mortgagor.     Doo-  issue  can   be   tried   by  a  jury  and  the 

ley  V.  Potter,  140  Mass.  49.  question   settled   with    perfect   facility 

6.   Hadley    v.    Hadley,    80   Me.  459,  on  common-law  principles." 

holding  that  such  a  verdict  is  irregular  8.  Provident  Sav.  Inst.  v.  Burnham, 

in  form  and  irrelevant  in  matter  and  128    Mass.  458;    Mass.   Gen.    Stat.,    c. 

may  be  set  aside,  and  that  it  is  not  a  140,  §  4. 
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to  ascertain  what  the  parties  intended.* 

After  Debt  has  been  Paid.  —  Conditional  judgment  cannot  be  ren- 
dered if  the  debt  secured  has  been  paid,  even  after  breach  of 
condition.* 

f>b.  Amount  —  Estimate  at  on  Bill  to  Bedeem.  —  The  amount  due  upon 
the  mortgage  where  a  writ  of  entry  to  foreclose  was  brought  is 
ascertained  by  the  same  rules  as  on  a  bill  in  chancery  to  redeem 
a  mortgage.' 

Set-off  Not  Allowed.  —  The  amount  is  not  what  would  be  due 
between  the  parties  upon  a  settlement  of  all  mutual  demands. 
Set-ofT  is  accordingly  not  allowed  except  by  express  agreement.* 

What  Costs  May  be  Included. —  In  estimating  the  amount  of  the 
conditional  judgment  the  costs  in  a  suit  to  enforce  payment  of  the 
mortgage  debt  ought  to  be  included  as  well  as  costs  in  the  action 
on  the  mortgage.* 

As  of  Date  of  Judgment.  —  In  determining  the  amount  due  reference 
is  to  be  had  to  the  time  of  the  judgment  and  not  to  the  date  of 
the  writ.* 

When  Interest  is  Usurious,  the  defendant  in  a  writ  of  entry  to  fore- 
close is  entitled  to  recover  full  costs  and  three  times  the  amount 
of  the  unlawful  interest  reserved.'' 


1.  Fiske  V.  Fiske,  20  Pick.  (Mass.) 
499.  In  that  case  the  mortgagor 
agreed  to  find  the  mortgagee  "  fire- 
wood for  one  fire,  to  be  drawn  and  cut 
at  the  door  fit  for  use,"  and  to  "  give 
her  a  good  cow  and  keep  said  cow." 
The  court  held  that  the  destruction  of 
the  house  in  which  the  mortgagee 
lived  did  not  exempt  the  mortgagor 
from  the  performance  of  the  condition. 
The  mortgagor  kept  the  mortgagee's 
cow  so  poorly  that  the  mortgagee 
was  obliged  to  sell  her.  It  was 
held  that  the  mortgagee  might  recover 
for  the  cost  of  keeping  a  cow  after 
such  sale,  without  purchasing  another 
cow  and  tendering  her  to  the  mort- 
gagor to  be  kept. 

2.  Slay  ton  v.  Mclntyre,  11  Gray 
(Mass.)  271. 

3.  Davis  V.  Thompson,  118  Mass. 
497;  Freeland  v.  Freeland,  102  Mass, 
475;  Holbrook  z/.  Bliss,  9  Allen  (Mass.) 
6g;  Wearse  v.  Peirce,  24  Pick.  (Mass.) 
141. 

Defective  Title  on  Purchase  Money 
Mortgage.  —  A  court  may  deduct  the 
amount  of  incumbrances  paid  by  a 
grantee  from  the  amount  of  a  purchase- 
money  mortgage  where  the  grantor 
covenanted  against  incumbrances. 
Davis  v.  Bean,  114  Mass.  360. 

After    Account    Stated.  —  In    Rice   v. 


Clark,  10  Met.  (Mass.)  500,  a  mortgage 
was  given  to  secure  the  payment  of 
goods  afterwards  to  be  sold  to  the  mort- 
gagor by  the  mortgagee.  After  goods 
had  been  sold  the  mortgagor  gave  a 
note,  and  the  mortgagee  agreed  to 
cancel  the  mortgage  on  payment  of 
the  note.  In  a  writ  of  entry  to  fore- 
close, this  transaction  was  held  to  be 
an  account  stated,  and  the  mortgagee 
was  not  permitted  to  have  conditional 
judgment  for  a  larger  sum  than  that 
stated  in  the  note  although  such 
amount  did  not  include  interest  on  the 
price  of  the  goods  sold  from  time  to 
time. 

4.  Holbrook  v.  Bliss,  9  Allen  (Mass.) 
77;  Bird  V.  Gill,  12  Gray  (Mass.)  60. 
But  see  Northy  v.  Northy,  45  N.  H.  141. 

5.  Holmes  v.  French,  70  Me.  341; 
Rawson  v.  Hall,  56  Me.  142;  Hurd  v. 
Coleman,  42  Me.  182. 

6.  Stewart  v.  Clark,  11  Met.  (Mass.) 
384;  Northy  v.  Northy,  45  N.  H.  141. 

7.  Minot  V.  Sawyer,  8  Allen  (Mass.) 
78;  Hart  V.  Goldsmith,  i  Allen  (Mass.) 
145;  Little  V.  Riley,  43  N.  H.  109; 
Divoll  V.  Atwood,  41  N.  H.  446; 
Briggs  V.  Sholes,  14  N.  H.  262;  Gibson 
V.  Stearns,  3  N.  H.  185. 

But  if  Usury  is  Made  an  Issue  for  the 
Jury,  instead  of  a  question  for  the  court 
upon  the  plea  of  the  defendant  and  the 
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Payment  on  Independent  Consideration  Not  Begarded.  —  A  payment  to  the 
mortgagee  in  consideration  of  his  forbearing  to  enter  and  fore- 
close, should  not  be  deducted  from  the  amount  of  the  conditional 
judgment.* 

In  Case  of  Accommodation  Indorser. — Where  an  accommodation  indorser 
is  secured  by  mortgage,  the  conditional  judgment  in  a  writ  of 
entry  to  foreclose  should  be  for  the  amount  of  the  note  with 
interest  from  the  date  of  payment  by  such  indorser.* 

Where  Mortgagor  Derived  Title  from  Mortgagee.  —  A  mortgagee  who 
conveyed  the  mortgaged  premises  to  the  mortgagor  with  full  cov- 
enants of  warranty,  and  a  covenant  against  incumbrances  except 
a  certain  mortgage,  cannot  include  in  the  amount  of  the  con- 
ditional judgment  the  amount  expended  by  him  in  paying  off  the 
mortgage.^ 

Judgment  against  Tenants  in  Common. — In  a  writ  of  entry  to  foreclose, 
brought  against  tenants  in  common  and  joint  tenants,  the  amount 
due  should  be  determined  according  to  equity  and  good  con- 
science.* 

(5)  Entry  and  Possession  —  (a)  Where  Employed. —  Mortgages 
may  be   foreclosed  by  entry  and  possession  in  Massachusetts,' 


verified  replication  of  the  plaintiff  as 
provided  by  statute,  only  the  unlawful 
interest  may  be  deducted.  DivoU  v. 
Atwood,  41  N.  H.  446. 

Payment  Must  Itest  on  Contract.  —  The 
payment  of  usury  must  be  in  pursu- 
ance of  part  of  the  written  contract. 
Minot  V.  Sawyer,  8  Allen  (Mass.)  78. 

1.  Drury  v.  Morse,    3  Allen  (Mass.) 

445- 

2.  Athol  Sav.  Bank  v.  Pomroy,  115 
Mass.  573. 

3.  Ruggles  V.  Barton,  16  Gray 
(Mass.)  151. 

4.  In  Sargent  v.  M'Farland,  8  Pick. 
(Mass.)  500,  A  and  B,  tenants  in  com- 
mon, mortgaged  land  to  secure  the  pay- 
ment of  a  joint  and  several  bond. 
A  then  gave  another  mortgage  on  his 
moiety  to  the  mortgagee,  who  after- 
wards entered  for  breach  of  condition. 
The  mortgagee  then  brought  an  action 
against  B  for  breach  of  condition  of 
the  first  mortgage.  It  was  held  that  a 
conditional  judgment  was  properly 
rendered  for  only  one-half  of  the 
amount  of  the  bond.  If  the  money 
raised  on  the  first  mortgage  had  been 
for  the  benefit  of  B  alone,  A  being  in 
fact  his  surety,  the  conditional  judg- 
ment would  have  been  for  the  whole 
debt.  If  the  mortgagee  had  sued  both 
A  and  B  on  the  first  mortgage,  B,  in 
order   to    redeem,    would    have    been 


compelled  to  pay  the  whole  debt.  _He 
would  then  have  stood  assignee  of  the 
mortgage  in  equity  until  A  should 
have  contributed  his  share. 

6.  Massachusetts  Pub.  Stat.  1887,  c. 
181,  provides  that  after  a  breach  of  the 
condition  of  the  mortgage  the  mort- 
gagee may  make  open  and  peaceable 
entry  upon  the  mortgaged  premises, 
and  such  possession,  if  continued 
peaceably  for  three  years,  shall  fore- 
close the  right  of  redemption.  A  mem- 
orandum or  certificate  of  such  entry 
shall  be  made  on  the  mortgage  deed, 
signed  by  the  mortgagor  or  person 
claiming  under  him,  or  a  certificate  of 
two  competent  witnesses  to  prove  the 
entry  shall  be  made  and  sworn  to  be- 
fore a  justice  of  the  peace.  Such 
memorandum  or  certificate  shall  within 
thirty  days  after  the  entry  be  recorded 
in  the  registry  of  deeds  for  the  county 
where  the  land  lies,  with  a  note  of 
reference  from  each  record  to  the  other 
if  the  mortgage  is  recorded  in  the  same 
registry.  If  entry  is  made  before  a 
breach  of  condition,  the  three  years 
limited  for  redemption  do  not  begin  to 
run  until  after  condition  is  broken  nor 
until  the  mortgagor  or  his  assignees 
have  received  a  written  notice  that 
the  mortgagee  shall  henceforth  hold 
possession  for  the  purpose  of  fore- 
closure. 
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New  Hampshire,*  Maine,*  and    Rhode  Island.' 

(b)  Nature  of  Entry  and  Possession  —  Constmctive  Rather  than  Literal.  — 
The  possession  which  the  mortgagee  is  required  to  take  and  to 
maintain,  in  order  to  accomplish  an  effectual  foreclosure  of  the 
mortgage,  is  not  a  personal  occupation  of  the  mortgaged  estate 
by  himself,  or  even  the  actual  appropriation  of  the  rents  and 
profits.  It  is  a  formal  entry,  and  a  constructive  rather  than  a 
literal  taking  of  possession.'* 


1.  New  Hampshire  Gen.  Stat.  1878, 
c.  136,  requires  the  possession  to  con- 
tinue for  one  year.  A  notice  must  also 
be  published  for  three  weeks  succes- 
sively, stating  the  time  when  posses- 
sion for  condition  commenced,  the 
object  of  such  possession,  the  names 
of  the  mortgagor  and  mortgagee,  date 
of  the  mortgage,  and  a  description  of 
the  premises.  The*  first  publication 
must  be  six  months  before  the  right 
to  redeem  can  be  foreclosed.  The 
affidavit  of  the  party  making  the  entry 
and  of  the  w^itnesses,  as  .to  the  time, 
manner  and  purpose  of  such  entry,  and 
a  copy  of  the  published  notice  verified 
by  affidavit  as  to  the  time,  place  and 
mode  of  publication,  recorded  in  the 
registry  of  deeds,  shall  be  evidence  of 
such  entry  and  publication. 

2.  Maine  Rev.  Stat.  1883,  c.  90,  pro- 
vides that  the  mortgagee  may  enter  into 
possession  of  the  mortgaged  premises 
by  the  consent  in  writing  of  the  mort- 
gagor, or  peaceably  and  openly  in  the 
presence  of  two  witnesses.  A  certifi- 
cate of  entry  shall  be  made  and  sworn 
to  before  a  justice  of  the  peace  and  re- 
corded in  the  registry  of  deeds  within 
thirty  days  after  entry.  Three  years' 
possession  closes  the  equity  of  redemp- 
tion. 

8.  Rhode  Island  Pub.  Stat.  1882,  c. 
176,  provides  that  the  mortgagee  may, 
after  breach  of  the  conditions  of  the 
mortgage,  take  possession  of  the  prem- 
ises in  the  presence  of  witnesses  or 
with  the  consent  of  the  mortgagor. 
Three  years'  possession  forecloses  the 
equity  of  redemption. 

4.  Morse  v.  Bassett,  132  Mass.  5094 
Lennon  v.  Porter,  5  Gray  (Mass.)  318; 
Bennett  v.  Conant,  10  Cush.  (Mass.) 
163;  Swift  V.  Mendell,  8  Cush.  (Mass.) 

357. 

In  Fletcher  v.  Cary,  103  Mass.  475, 
the  court,  by  Ames,  J.,  says:  "  It  is 
not  an  entry  for  the  purpose  of  literally 
ousting  and  expelling  the  mortgagor, 
but  in  the  language  of  this  court  in 
Swift  V.  Mendell,  8  Cush.  (Mass.)  357, 


it  is  for  the  purpose  of  giving  ample 
and  full  notice  to  the  mortgagor  that 
his  right  of  redeeming  will  be  gone  in 
three  years." 

Formerly  in  Hassachusetts  actual  and 
peaceable  possession  was  necessary. 
Whitney  v.  Guild,  11  Gray  (Mass.)  496; 
Thayer  v.  Smith,  17  Mass.  429. 

In  New  Hampshire  and  Maine  actual 
possession  is  usually  required.  Bart- 
lett  V.  Sanborn,  64  N.  H.  70;  Gilman 
V.  Hidden,  5  N.  H.  30;  Jarvis  v.  Albro, 
67  Me.  310;  Chase  v.  Marston,  66  Me. 
271;  Chamberlain  v.  Gardner,  38  Me. 
548;  Storer  v.  Little,  41  Me.  69. 

Sufficiency  of  Entry.  —  An  entry  upon 
a  small  portion  of  a  large  tract  is 
sufficient,  and  an  entry  on  one  of  sev- 
eral lots  included  in  the  same  mort- 
gage is  also  sufficient,  though  they  may 
be  quite  remote  from  one  another;  and 
it  is  no  objection  to  such  entry  that  it 
was  made  in  the  night-time  and  secret- 
ly. Green  v.  Pettingill,  47  N.  H.  375; 
Colby  V.  Poor,  15  N.  H  198;  Fletcher 
V.  Cary,  103  Mass.  475;  Bennett  v. 
Conant,  10  Cush.  (Mass.)  163. 

In  Ellis  V.  Drake,  8  Allen  (Mass.) 
161,  the  court,  by  Dewey,  J.,  said: 
"  Entry  by  the  mortgagee  for  condition 
broken,  in  the  presence  of  two  wit- 
nesses, and  a  certificate  thereof  duly 
sworn  to  before  a  justice  of  the  peace, 
and  duly  recorded,  are  all  that  is  neces- 
sary to  effect  a  foreclosure." 

As  to  the  necessity  for  entry  on  all 
the  mortgaged  premises,  see  Spring  v. 
Haines,  21  Me.  126;  and  a  discussion 
of  the  case  in  Green  v.  Cross,  45  N.  H. 

574- 

An  entry  informal  and  insufficient 
for  the  purpose  of  foreclosure  may 
nevertheless  be  sufficient  to  give  a 
right  to  receive  the  rents  and  profits. 
Shepard  w.  Richards,  2  Gray  (Mass.)  424. 

An  Entry  is  Peaceable  if  not  opposed 
by  the  mortgagor  or  person  claiming 
the  premises;  and  sufficiently  open  if 
made  in  the  presence  of  two  competent 
witnesses.  Thompson  v.  Kenyon,  100 
Mass.  loS. 
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A  Xortgagee  Also  Holding  a  Second  Uortgage  which  is  overdue  does 
not  prejudice  his  right  in  the  second  mortgage  by  entering  under 
the  first  mortgage.* 

By  Mortgagee  Owning  Equity  of  Eedemption. — An  entry  by  a  mortgagee 
who  is  also  the  owner  of  the  equity  of  redemption,  which  is  sub- 
jected to  a  second  mortgage,  is  sufficient  for  the  purpose  of  fore- 
closure, even  though  the  second  mortgagee  is  ignorant  thereof 
for  more  than  three  years.* 

Actions  After  or  Before  Entry.  —  A  mortgagee  after  entry  can  main- 
tain an  action  for  a  trespass.'  But  a  mortgagee  seeking  posses- 
sion of  the  mortgaged  premises  after  breach  of  condition  cannot 
maintain  the  action  of  forcible  entry  and  detainer."* 

Operates  as  Payment  Pro  Tanto.  —  The  foreclosure  of  a  mortgage  by 
entry  and  possession  operates  as  a  payment  of  the  debt  to  the 
value  of  the  mortgaged  premises.* 

Bemedy  of  Mortgagor  after  Pa3rment.  —  The  remedy  of  a  mortgagor 
after  the  payment  of  the  debt,  if  the  mortgagee  after  the  entry 
refuses  to  relinquish  the  possession  of  the  mortgaged  premises,  is 
by  bill  in  equity.® 

(c)  When  Entry  Can  be  Made.  —  Before  Condition  Broken,  a  mortgagee  may 
take  possession  and  eject  the  mortgagor,  before  condition  broken, 
unless  there  is  an  agreement  to  the  contrary.'' 

After  Condition  Broken,  the  mortgagee  may  make  open  and 
peaceable  entry  on  the  mortgaged  premises  or  may  recover  pos- 
session by  action  at  law.** 

Presumption  of  Purpose  of  Entry.  —  After  a  breach  of  condition  an 
entry  or  an  attempt  to  gain  possession  of  the  mortgaged  premises 
will  be  presumed  to  be  for  the  purpose  of  foreclosure.®     But  if 

Mortgagor  Bemaining  in  Possession  as  5.  Hunt  v.  Stiles,  lo  N.  H.  466; 
Tenant  at  Will.  —  If  the  mortgagee  after  Amory  v.  Fairbanks,  3  Mass.  562; 
entry  permits  the  mortgagor  to  oc-  Omaly  v.  Swan,  3  Mason  (U.  S.)  474. 
cupy  the  premises  without  any  agree-  In  Morse  v.  Merritt,  no  Mass.  458, 
ment  to  waive  the  entry  for  condition  the  court,  by  Wells,  J.,  says:  "  A  fore- 
broken,  the  mortgagor  is  taken  to  be  closure  of  the  mortgage,  completed,  is 
the  tenant  at  will  of  the  mortgagee,  payment  of  the  mortgage  debt,  in  con- 
Porter  V.  Hubbard,  134  Mass.  233;  templation  of  law,  to  the  extent  of  the 
Bennett  v.  Conant,  10  Cush.  (Mass.)  value  of  the  land  at  that  time.  If  the 
163;  Swift  V.  Mendell,  8  Cush.  (Mass.)  mortgagee  is  not  satisfied  with  it  he 
357.  may    recover   any  deficiency.     But   in 

And  after  entry  the  mortgagee  may  such  case  the  foreclosure  is  reopened, 

maintain  possession   through   his  ten-  Gen.  Stat.,  c.  140,  §  36." 

ant,  who  may  be  the  mortgagor.    Swift  6.  Parsons   v.    Welles,  17  Mass.  419; 

V.  Mendell,  8  Cush.  (Mass.)  357;  How-  Hill   v.  Payson,    3   Mass.   559;  Hill  v. 

ard  V.  Handy,  35    N.   H.  315;  Deming  More,  40  Me.  525. 

V.  Comings,  11  N.  H.  474;  Kittredge  v.  7.  Oilman  v.  Wills,  66  Me.  273;  Pot- 
Bellows,  4  N.  H.  424.  ter   v.    Small,   47    Me.  293;  Walker  v. 

1.  Gerrish  v.  Black,  122  Mass.  76.  Thayer,   113  Mass.  36;  Wales  v.  Mel- 

2.  Tompson   v.   Tappan,    139  Mass.  len,  i  Gray  (Mass.)  512. 

506.  8.  Walker  v.  Thayer,  113  Mass.  36. 

8.  Thompson  v.  Vinton,  121  Mass.  9.  Walker  v.  Thayer,  113  Mass.  36; 
139.  Taylor  v.  Weld,  5  Mass.  109;  Ayres  v. 

4.  Walker  z/.  Thayer,  113  Mass.  36.        Waite,  10  Cush.  (Mass.)  72;  Hadley  v. 
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entry  be  made  before  condition  broken,  the  mortgagee  must  notify 
the  mortgagor  on  default,  that  possession  is  held  for  the  purpose 
of  foreclosing  the  mortgage,  if  it  be  not  redeemed.* 

Mortgage  Excluding  Eight  to  Enter.  —  A  mortgage  may  be  SO  drawn 
that  it  cannot  be  foreclosed  by  entry  and  possession  at  any  time.* 

Without  Besort  to  Opinions  of  Arbitrators.  —  The  mortgagee  may  enter 
for  breach  of  the  condition  of  the  mortgage  without  resorting  to 
the  opinions  of  arbitrators  named  in  the  bond.' 

(d)  Who  May  Enter  —  Personal  Bepresentatives.  —  The  heirs  of  a  mort- 
gagee may  not  enter  to  foreclose  for  condition  broken;  the  entry 
should  be  made  by  the  administrator  or  executor.* 

Married  Woman.  —  In  Massachusetts  a  married  woman  cannot  enter 
to  foreclose  a  mortgage  so  long  as  her  husband  is  the  owner  of 
the  equity  of  redemption.* 

Second  Mortgagee.  —  Where  the  mortgagor  becomes  the  owner  of 
the  first  mortgage  after  entry,  the  second  mortgagee  may  never- 
theless enter  to  foreclose.* 

Eatification  of  Unauthorized  Entry. — A  mortgagee  may  ratify  an  entry 
made  by  an  attorney  without  authority.'' 

(e)  Contents  of  Certificate  of  Entry.  —  The  facts  essential  to  operate  as  a 
foreclosure  should  appear  in  the  certificate.  They  cannot  be  sup- 
plied afterwards  by  parol  testimony.® 


Houghton,  7  Pick.  (Mass.)  29;  Skinner 
V.  Brewer,  4  Pick.  (Mass.)  468;  Hunt 
V.  Stiles,  ID  N.  H.  466. 

1.  Ayres  v.  Waite,  10  Cush.  (Mass.) 
72;  Scott  V.  McFarland,  13  Mass.  309; 
Pomeroy  v.  Winship,  12  Mass.  513; 
Erskine  v.  Townsend,  2  Mass.  493; 
Newall  V.  Wright,  3  Mass.  138;  Hunt 
V.  Stiles,  ID  N.  H.  466. 

2.  Shepard  v.  Richardson,  145  Mass. 
32. 

3.  Hill  V.  More,  40  Me.  515. 

4.  Haskins  v.  Hawkes,  108  Mass. 
379;  Smith  V.  Dyer,  16  Mass.  18;  Fay 
V.  Cheney,  14  Pick.  (Mass.)  399;  Dewey 
V.  Van  Deusen,  4  Pick.  (Mass.)  19; 
Gibson  v.  Bailey,  9  N.  H.  168. 

Trespass  against  Heir.  —  An  adminis- 
trator or  executor  may  maintain  tres- 
pass against  the  heir  of  a  mortgagee 
who  enters  on  the  mortgaged  premises. 
Palmer  v.   Stevens,    11   Cush.  (Mass.) 

147. 

6.  Stetson  v,  O'SuUivan,  8  Allen 
^Mass.)32i;  Bemis  v.  Call,  10  Allen 
(Mass.)  512. 

In  Tucker  v.  Fenno,  no  Mass.  311, 
the  court,  by  Ames,  J.,  said:  "  The 
entry  to  foreclose  is  for  many  purposes 
an  eviction  and  the  commencement  of 
a  new  title.  It  is  in  its  nature  an  ad- 
verse proceeding.    It  involves  the  right 


to  exclude  and  dispossess  the  owner  of 
the  equity,  and  even  to  treat  him  as  a 
trespasser.  The  consequences  which 
it  leads  to  would  be  substantially  irrec- 
oncilable with  the  marriage  relation." 

6.  Entry  by  Second  Mortgagee.  —  Lin- 
coln V.  Emerson,  108  Mass.  87;  Cronin 
V.  Hazletine,  3  Allen  (Mass.)  324; 
Doten  V.  Hair,  16  Gray  (Mass.)  149. 
See  also  Palmer  v.  Fowler,  5  Gray 
(Mass.)  545. 

7.  Cutts  V.  York  Mfg.  Co.,  18  Me. 
190. 

8.  Defective  Certificate.  —  In  Morris  v. 
Day,  37  Me.  386,  the  court,  by  Shepley, 
C.  J.,  says:  "  The  entry  must  appear 
to  have  been  made  for  breach  of  the 
condition  of  the  mortgage,  and  the  cer- 
tificate signed  by  the  witnesses  must 
specify  the  fact  of  such  entry,  that  is, 
that  it  was  made  for  breach  of  the  con- 
dition of  the  mortgage,  and  it  must 
state  the  time  when  such  entry  was 
made.  The  certificate  presented  in 
this  case  states:  '  The  condition  of  said 
mortgages  having  been  broken,  the 
said  Day  claims  to  foreclose  the  same.' 
It  does  not  state  that  he  made  an  entry 
for  that  purpose,  or  for  breach  of  the 
conditions.  He  might  claim  to  fore- 
close them  without  doing  the  acts 
necessary  to  efifect  it.     The  certificate 


159 


Volume  IX. 


Forms  and 


FORECLOSURE  OF  MORTGAGES. 


Methods. 


A  certificate  stating  that  the  mortgagor  consents  that  the  mort- 
gagee may  enter  into  possession  of  the  premises  is  not  sufficient.* 

The  time  of  entry  must  be  stated  in  the  certificate,*  but  it  need 
not  state  that  the  entry  was  open  and  peaceable,' 

A  certificate  of  entry  may  be  sworn  to  before  a  notary  public* 

The  signature  of  a  witness  to  the  certificate  is  sufficient  if  made 
by  mark.* 

(f)  Registration  of  the  Certificate  —  Necessity  and  Effect  of  Eegistration.  — 
A  mortgage  is  not  foreclosed  unless  the  certificate  of  entry  is 
recorded.®  The  registration  of  the  certificate  is  a  complete 
and  authoritative  notice  to  all  persons  of  the  fact  and  date  of 
the  mortgagee's  peaceable  entry;  of  the  cause  of  such  entry, 
namely,  the  breach  of  conditions ;  and  of  his  purpose  to  foreclose, 
necessarily  implying  his  intention  to  keep  for  the  term  of  three 
years  the  possession  he  has  lawfully  acquired.''  The  certificate 
being  duly  recorded,  it  is  wholly  immaterial  whether  the  owner  of 
the  equity  of  redemption  had  any  actual  knowledge  of  it  or  not.® 


then  proceeds  and  states:  '  We  the  sub- 
scribers *  *  *  went  with  him  on  all 
the  premises.'  *  *  *  Here  is  no 
statement  of  an  entry  for  breach  of 
condition  or  to  foreclose.  All  which  is 
stated  in  the  certificate  might  have 
been  legally  done  without  any  entry 
made  for  breach  of  conditions." 

1.  Chamberlain  v.  Gardiner,  38  Me. 
548.  See  also  Pease  v.  Benson,  28  Me. 
336. 

2.  Freeman  v.  Atwood,  50  Me.  473. 

3.  Thompson  v.  Kenyon,  100  Mass. 
108;  Hawkes  v.  Brigham,  16  Gray 
(Mass.)  561. 

4.  Murphy  v.  Murphy,  145  Mass.  224. 

5.  Thompson  v.  Kenyon,  100  Mass. 
108. 

6.  Maine.  —  Potter  v.  Small,  47  Me. 
293;  Chamberlain  v.  Gardiner,  38  Me. 
548;  Southard  v.  Wilson,  29  Me.  56. 

Massachusetts.  —  Gerrish  v.  Black, 
122  Mass.  76;  Ellis  v.  Drake,  8  Al- 
len (Mass.)  161;  Robbins  v.  Rice,  7 
Gray  (Mass.)  202;  Lennon  v.  Porter,  5 
Gray  (Mass.)  318;  Swift  v.  Mendell,  8 
Cush.  (Mass.)  357. 

In  Bennett  v.  Conant,  10  Cush. 
(Mass.)  163,  Shaw,  C.  J.,  said  that  re- 
cording certificates  "  makes  the  entry 
of  the  mortgagee  a  legal  and  binding 
act,  as  between  the  mortgagor  and 
mortgagee,  and  affords  full  construc- 
tive notice  of  all  the  material  facts  to  all 
other  persons  having  occasion  to  know 
and  act  upon  them." 

In  New  Hampshire  the  recording  of 
the  affidavits  of  the  party  and  wit- 
nesses and  of   the   published   notice  is 


held  to  be  no  part  of  the  foreclosure. 
Thompson  v.  Ela,  58  N.  H.  490. 

7.  Fletcher  v.  Gary,  103  Mass.  475. 
The  Neglect  of  the  Begister  of  Beeds  to 

make  a  note  of  reference  from  the 
record  of  the  certificate  to  the  record 
of  the  mortgage  and  vice  versa  cannot 
affect  the  rights  of  the  parties  to  the 
instrument  or  those  claiming  under 
them.     Hayden   v.    Peirce,   165    Mass. 

359- 

Not  Conclusive  of  Mortgagee's  Bight.  — 
A  record  of  a  certificate  of  entry  is  a 
prerequisite  to  a  foreclosure,  but  is  not 
conclusive  evidence  that  the  mortgagee 
had  a  legal  right  thus  to  enter.  Pettee 
V.  Case,  II  Gray  (Mass.)  478. 

Contradicting  Certificate.  —  A  certifi- 
cate of  the  mortgagor  indorsed  upon 
the  mortgage  and  duly  recorded,  stat- 
ing that  the  mortgagee  had  entered  for 
condition  broken,  cannot  be  avoided  by 
proof  that  the  mortgagee  did  not  actu- 
ally go  upon  the  land.  Oakham  v, 
Rutland,  4  Cush.  (Mass.)  172. 

8.  Fletcher  v.  Cary,  103  Mass.  475; 
Ellis  V.  Drake,  8  Allen  (Mass.)  161. 

Nor  is  notice  to  a  subsequent  mort- 
gagee who  is  in  possession  under  a 
previous  entry  for  foreclosure  neces- 
sary. Hobbs  V.  Fuller,  9  Gray  (Mass.) 
98. 

In  Davis  v.  Rodgers,  64  Me.  159,  the 
court,  by  Appleton,  C.  J.,  said:  "  The 
mortgagor  or  his  assignee  knew,  or 
was  bound  to  know,  whether  or  not 
there  was  then  or  had  been  a  forfeiture 
of  the  conditions  of  the  mortgage.  He 
knew,  or  was  bound  to  know,  that  the 
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(g)  Duration  of  Possession  Necessary.  —  The  statutes  prescribe  the 
length  of  time  necessary  for  the  mortgagee  to  have  possession 
in  order  to  effect  a  foreclosure  of  the  mortgage.  In  computing 
the  time  the  day  of  the  entry  is  excluded.* 

When  the  last  day  for  the  redemption  of  a  mortgage  falls  upon 
Sunday,  a  tender  of  the  amount  due  upon  the  following  day  is 
too  late.* 

(h)  Waiver  of  Foreclosoie  —  By  Express  or  Implied  Agreement.  —  A  fore- 
closure may  be  opened  by  express  agreement  of  parties,  or  by 
facts  from  which  such  an  agreement  may  be  inferred.' 


mortgagee,  if  there  was  a  forfeiture, 
had  a  right  to  enter  for  condition 
broken;  that  if  in  possession  of  the 
mortgaged  premises  after  such  forfeit- 
ure, he  might  be  in  for  the  purposes 
of  foreclosure;  and  that  the  county 
registry  of  deeds  would  disclose 
whether  he  had  entered  under  the 
statute  to  foreclose  or  not.  It  there- 
fore was  for  the  mortgagor  to  examine 
the  registry  after  forfeiture,  not  for  the 
mortgagee  to  serve  him  with  notice  of 
what  he  had  done,  or  of  the  certificate 
on  record." 

Certificate  Indorsed  on  the  Mortgage.  — 
In  Massachusetts  a  memorandum  or 
certificate  of  entry  may  be  made  on 
the  mortgage  deed  and  signed  by  the 
mortgagor  or  the  person  claiming  un- 
der him  or  by  a  witness.  Bennet  v. 
Conant,  lo  Cush.  (Mass.)  163;  Swift  t/. 
Mendell,  8  Cush.  (Mass.)  357;  Law- 
rence V.  Fletcher,  10  Met.  (Mass.)  344. 

A  certificate  signed  by  a  mortgagor 
who  has  conveyed  the  equity  of  re- 
demption, but  who  is  still  in  possession 
of  the  premises  is  invalid. 

On  Separate  Paper.  —  The  certificate 
of  entry  may  be  made  on  a  separate 
paper.  Bartlett  v.  Johnson,  9  Allen 
(Mass.)  530;  Sisson  v.  Tate,  109  Mass. 
230;  Chase  v.  Gates,  33  Me.  363. 

1.  Haley  v.  Young,  134  Mass.  364. 

2.  In  Haley  v.  Young,  134  Mass.  364, 
the  court,  by  Field,  J.,  says:  "  It  is 
said  that  at  common  law,  when  the 
time  for  the  performcince  of  a  contract 
according  to  its  terms  expires  on  Sun- 
day, a  performance  on  the  following 
Monday  is  good.  Hammond  v.  Ameri- 
can Mut.  L.  Ins.  Co.  10  Gray  (Mass.) 
306.  But  this  rule,  whatever  may  be 
the  extent  of  it,  has  not  been  applied 
to  acts  which  by  statute  are  required 
lo  be  done  within  a  time  therein 
limited." 

3.  Joslin  V.  Wyman,  9  Gray  (Mass.) 
63;   Fuller  V.  Russell,  6  Gray  (Mass.) 


128;  Lawrence  v.  Fletcher,  8  Met. 
(Mass.)  153. 

Bond  to  Discharge  Mortgage,  etc.  —  A 
bond  given  by  a  mortgagee  in  posses- 
sion to  a  mortgagor  conditioned  to  dis- 
charge the  mortgage  upon  payment  of 
the  mortgage  debt  at  a  future  day,  and 
the  subsequent  payment  of  the  debt, 
waives  the  foreclosure.  Joslin  v.  Wy- 
man, 9  Gray  (Mass.)  63. 

Continued  Occupation  by  Mortgagor.  — 
Where  the  mortgagor,  after  entry  by 
the  mortgagee  for  foreclosure,  occupies 
the  premises  and  pays  the  interest  for 
many  years,  the  foreclosure  is  waived. 
Trow  V.  Berry,  113  Mass.  139;  Law- 
rence V.  Fletcher,  8  Met.  (Mass.)  153; 
Scott  V.  Childs,  64  N.  H.  566. 

The  Receipt  of  Part  or  All  of  the  Debt 
due  after  foreclosure  is  deemed  a 
waiver  of  the  foreclosure.  Dow  v. 
Moor,  59  Me.  118;  Scott  v.  Childs,  64 
N.  H.  566;  Green  v.  Cross,  45  N.  H. 
574;  Moore  v.  Beasom,  44  N.  H.  215; 
Gould  V.  White,  26  N.  H.  178;  McNeil 
V.  Call,  19  N.  H.  403;  Deming  v.  Com- 
ings, II  N.  H.  483;  Batchelder  v.  Rob- 
inson, 6  N.  H.  12.  But  see  Tompson 
V.  Tappan,  139  Mass.  506;  Lawrence 
V.  Fletcher,  10  Met.  (Mass.)  344. 

A  Secovery  of  Bents  previously  due 
from  the  mortgagor,  or  a  recovery  of 
part  of  the  mortgage  debt,  after  fore- 
closure, opens  the  foreclosure.  Morse 
V.  Merritt,  no  Mass.  458. 

The  Commencement  of  an  Action  upon  a 
Mortgage  is  a  waiver  of  a  prior 
entry  to  foreclose  the  same.  Tufts 
V.  Maines,  51  Me.  393;  Smith  v.  Kcl- 
ley,  27  Me.  237;  Fay  v.  Valentine,  5 
Pick.  (Mass.)  418.  But  see  contra. 
Page  V.  Robinson,  10  Cush.  (Mass.)  99; 
Merriam  v.  Merriam,  6  Cush.  (Mass.) 
91;  Beavin  v.  Gove,  102  Mass.  298; 
Mann  v.  Earle,  4  Gray  (Mass.)  299. 

Extension  of  Time  for  Bedemption. — 
The  time  limited  for  the  redemption  of 
the   mortgage    may   be    extended    by 


9  Encyc.  PI.  &  Pr.— li. 
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The  Guardian  of  a  Spendthrift  may  Waive  foreclosure  by  entry. ^ 

The  Assignee  of  a  Mortgage  may  waive  an  entry  to  foreclose  without 
the  assent  of  the  assi^nor.*-^ 

(6)  Advertisement  a?td  Sale  under  a  Power  —  (a)  Historical 
Development  of  Power  of  Sale  Instruments  —  aa.  In  England.  —  Early  in 
the  last  century  an  attempt  was  made,  by  inserting  in  mortgages 
a  power  to  sell  free  from  redemption,  to  create  a  trust  in  the 
mortgagee,  so  that  the  right  to  redeem  might  be  extinguished 
without  recourse  to  a  court  of  equity ;  but  the  Court  of  Ex- 
chequer ruled  against  the  power  and  the  sale  under  it.^ 

On  account  of  the  inconvenience,  delay,  and  expense  attending 
a  bill  of  foreclosure,  a  new  attempt  was  made  to  avoid  the  equity 
courts  by  taking  a  conveyance  to  trustees  with  a  power  to  sell  the 


agreement  after  the  mortgagee  has 
taken  possession  for  the  purpose  of 
foreclosure.  Chase  v.  McLellan,  49 
Me.  375;  Fisher  v.  Shaw,  42  Me.  32; 
Quint  V.  Little,  4  Me.  495. 

The  time  of  redemption  is  not  ex- 
tended by  the  statement  of  the  mort- 
gagee that  he  would  give  the  mort- 
gagor time,  but  he  must  not  wait  long, 
as  he  might  take  advantage  of  the 
mortgage.  Danforth  v.  Roberts,  20 
Me.  307. 

Circumstances  Not  Amounting  to 
"Waiver.  —  A  foreclosure  is  not  waived 
by  a  mortgagee  who  after  foreclosure 
agrees  to  sell  the  mortgaged  premises 
to  the  assignee  of  the  mortgagor  for  a 
sum  equal  to  the  amount  of  the  notes 
secured  by  the  mortgage.  Stetson  v. 
Everett,  59  Me.  376.  Compare  Clark 
V.  Crosby,  loi  Mass.  184. 

If  a  mortgagor  dismisses  a  suit  to 
redeem,  begun  before  the  time  to  re- 
deem had  expired,  the  foreclosure  by 
entry  is  not  waived.  Thompson  v. 
Kenyon,  100  Mass.  io3. 

In  Webb  v.  Nightingale,  14  Allen 
(Mass.)  374,  the  bill  to  redeem  was 
made  returnable  in  the  wrong  county 
and  was  dismissed  for  want  of  juris- 
diction. It  was  held  that  another  bill 
to  redeem  brought  a  year  after  the  dis- 
missal of  the  first  bill  was  too  late. 

A  quitclaim  deed  to  one  of  two  mort- 
gagors by  the  mortgagee,  after  fore- 
closure has  been  completed,  does  not 
open  the  foreclosure  as  to  the  other 
mortgagor.  Crittenden  v.  Rogers,  8 
Gray  (Mass.)  452. 

1.  Botham  v.  M'Intier.  19  Pick. 
(Mass.)  346. 

2.  Cutts  V.  York  Mfg.  Co.,  14  Me.  326. 
8.  Croft  V.  Powel,  Comyns'  Rep.  603. 
In  Clark  v.  Condit,  18  N.  J.  Eq.  358, 


the  court,  by  Zabriskie,  Chancellor, 
says:  "  The  validity  of  a  power  of 
sale  in  a  mortgage  was  at  first  doubted, 
although  there  seems  to  be  no  case  in 
which  sales  were  held  void  on  that 
account.  The  doubt  was  first  raised 
by  some  remarks  of  the  court  in  the 
case  of  Croft  v.  Powel,  Comyns'  Rep. 
603,  and  was  continued  by  the  observa- 
tions of  Lord  Eldon  in  the  case  of  Rob- 
erts V.  Bozon,  reported  in  i  Powell  on 
Mort.  (Am.  ed.)  9^,  note.  But  neither 
the  decision  nor  the  dicta  of  the  court  in 
Croft  V.  Powel,  Comyns'  Rep.  503,  when 
properly  considered,  are  adverse  to  the 
validity  of  such  power.  And  the  ob- 
servations of  Lord  Eldon  are  upon  the 
expediency  of  such  powers,  which  had 
been  lately  introduced  by  some  convey- 
ancers, and  the  abuses  that  might  be 
practiced  by  mortgagees  under  them. 
There  is  no  reason  why  the  absolute 
owner  of  the  fee  should  not  have  the 
power  to  authorize  any  one  to  sell  it  for 
his  benefit,  except  that  when  given  to 
a  mortgagee,  he  might,  for  his  own 
advantage,  abuse  the  trust.  Upon 
principle,  the  mortgagor  clearly  has 
such  power.  In  New  York  it  has  been 
acknowledged  and  regulated  by  statute 
since  1774.  And  the  validity  of  sales 
made* by  virtue  of  such  powers  is  now 
supported  by  authorities  that  place  it 
beyond  serious  question."  Citing  i 
Powell  on  Mort.  10  and  12,  a,  note  k; 
Coote  on  Mort.  128;  Corder  z/.  Morgan, 
18  Ves.  Jr.  344;  Clay  v.  Sharpe,  18  Ves. 
Jr.  346,  note  h\  Matthie  v.  Edwards,  2 
Coll.  Ch.  465;  Demarest  f.  Wynkoop, 
3  Johns.  Ch.  (N.  Y.)  144;  Eaton  v. 
Whiting,  3  Pick.  (Mass.)  484;  Kinsley 
V.  Ames,  2  Met.  (Mass.)  29;  Waters  v. 
Randall,  6  Met.  (Mass.)  479;  Anony- 
mous, 6  Madd.  10. 
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estate  on  default  in  the  payment  of  the  debt.  A  desire  to  protect 
and  continue  a  landed  aristocracy  in  England  still  made  a  resort 
to  an  equity  court  necessary  for  the  foreclosure  of  a  mortgage  on 
land,  although  a  mortgage  on  personalty  might  be  foreclosed 
under  a  power  of  sale.*  The  validity  of  power-of-sale  mortgages 
was  doubted  as  late  as  1822.*  But  the  validity  of  a  sale  of  mort- 
gaged premises  made  by  a  trustee  named  in  a  deed  of  trust 
seems  to  have  been  settled  as  early  as  1802.' 

In  England,  at  the  present  time,  every  mortgage  contains  a 
power  of  sale.  Such  power,  if  not  contained  in  the  mortgage 
itself,  has  since  i860  been  supplied  by  statute.* 


1.  Tucker  z/,  Wilson,  i  P.  Wms.  261; 
Lockwood  V.  Ewer,  2  Atk.  303. 

2.  I  Powell  on  Mort.  12,  note  k;  Hy- 
man  v.  Devereux,  63  N.  Car.  624. 

3.  Deed  of  Trust  Upheld. —  In  Sims  z'. 
Hundly,  2  How.  (Miss.)  896,  the  court, 
by  Pray,  J.,  said:  "  In  reference  to 
the  second  question  [whether  a  sale  by 
a  trustee  under  a  power  was  an  effec- 
tual foreclosure  of  the  equity  of  re- 
demption on  the  part  of  the  grantor], 
it  may  be  remarked  that  in  England, 
where  this  description  of  mortgage 
originated,  it  was  doubtful  for  a  time 
whether  a  purchaser  from  the  trustee 
acquired  an  irredeemable  title  without 
the  mortgagor  joined  in  the  convey- 
ance. But  in  1802  this  point  was  fully 
settled.  The  English  cases  concur  in 
establishing  the  rule,  that  trustees  for 
sale,  in  default  of  payment  of  the  mort- 
gage money,  are  competent  to  make  a 
good  irredeemable  title,  without  the 
consent  of  the  mortgagor,  or  his  repre- 
sentatives. The  first  case  when  this 
question  was  decided  in  England  was 
the  case  of  Clay  v.  Sharpe,  18  Ves.  Jr. 
346,  note  b.  A  mortgage  of  leaseholds 
was  made  to  a  trustee,  with  the  usual 
power  of  redemption,  and  it  was 
agreed,  that  on  default  of  payment  of 
the  money,  the  trustee  might  sell  the 
estate,  pay  off  the  mortgage  money 
and  refund  the  residue  to  the  mort- 
gagor. Default  was  made  in  payment; 
the  trustee  «old  the  estate  by  public 
auction,  and  the  purchaser  required 
the  concurrence  of  the  mortgagor,  who 
refused  to  join,  insisting  that  the  sale 
was  made  without  his  conserft  and  at 
an  undervalue.  Upon  which  the  pur- 
chaser filed  a  bill  against  the  trustee 
and  the  mortgagor  (who,  afterwards, 
becoming  a  bankrupt),  the  purchaser 
filed  a  supplemental  bill  against  his 
assignees.  On  the  hearing  of  the 
cause,  the  court  dismissed  the  bill,  as 


against  the  mortgagor  and  his  as- 
signees, with  costs;  ^and  decreed  a 
specific  performance  against  the  trus- 
tee. Cited  in  Sugden  Vend.  App.  21." 
See  also  Corder  v.  Morgan,  18  Ves.  Jr. 
344. 

4.  Leigh  v.  Lloyd,  35  Beav.  455; 
Cook  V.  Dawson,  29  Beav.  123;  Selby 
V,  Cooling,  23  Beav.  418;  Cruikshank 
V.  DufSn,  L.  R.  13  Eq.  555;  In  re 
Chawner's  Will,  L.  R.  8  Eq.  569; 
Jones  Mort.,  §  1722;  i  Coote  Mort., 
285. 

In  Russell  v.  Plaice,  18  Beav.  21,  the 
Master  of  the  Rolls  held  that  a  power 
of  sale  was  necessary  to  render  the 
mortgage  effectual,  saying:  "  I  think 
that  the  right  to  create  this  power  is 
incidental  to  the  authority  of  the  execu- 
tor to  mortgage.  If  this  were  with- 
held, the  person  interested  in  the  assets 
would  be  injured,  because,  in  that 
case,  a  mortgage  could  not  be  effected 
unless  on  terms  less  advantageous  than 
could  be  obtained  if  the  person  advanc- 
ing his  money  obtained  the  same  secu- 
rity as  if  he  was  dealing  with  the  ab- 
solute owner  of  the  estate."  This  case 
overrules  Clarke  v.  Royal  Panopticon, 
4  Drew.  26,  in  which  the  Vice-Chancel- 
lor  said:  "  It  is  said,  that  the  practice 
of  conveyancers  is  to  treat  a  power  of 
sale  as  a  necessary  incident  to  a  mort- 
gage; to  introduce  it  universally.  I 
cannot  admit  the  universality  of  the 
practice.  I  admit  that  it  is  much  more 
frequent  than  it  used  to  be  thirty  or 
forty  years  ago.  But  it  is  by  no  means 
an  universal  practice." 

Lord  Cranworth's  Act,  23  &  24  Vict., 
c.  145,  and  25  &  26  Vict.,  c.  53,  has 
been  superseded  by  the  Property  Act 
of  1881,  which  provides  that  the  mort- 
gagee, upon  breach  of  a  condition  of 
the  mortgage  and  after  three  months' 
notice  requiring  payment,  may  sell  the 
mortgaged  premises  at  public  or  pri- 
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hb.  In  the  United  States. —  In  the  colonies,  however,  land  was 
cheap,  and  there  was  no  strong  desire  to  protect  and  foster  the 
landed  interests.  The  courts  of  chancery  were  held  by  governors 
who  were  unskilled  in  law.  They  were  in  session  at  irregular 
intervals.  Fruitless  and  expensive  delays  were  not  unusual. 
They  were  obnoxious  to  the  people,  and  hence  arose  the  necessity 
of  some  mode  of  foreclosure  other  than  by  bill.  Powers  of  sale 
accordingly  took  deep  root.  In  New  York  a  statute  was  passed  in 
1774,  protecting  from  the  right  to  redeem  a  bona  fide  purchaser  at  a 
sale  made  under  a  power,  and  providing  that  such  sales  should  be 
made  at  public  auction  after  six  months'  notice  had  been  given.* 
Chancellor  Kent,  in  181 3,  said  that  this  statute  rendered  a  sale 
under  a  power  equivalent  to  a  foreclosure  and  sale  under  a  decree 
in  chancery.*  While  a  doubt  was  expressed  in  1822  in  England 
as  to  the  validity  of  powers  of  sale,  yet  at  this  time  their  validity 
was  firmly  established  in  some  of  the  United  States.*  In  other 
states,  however,  the  validity  of  powers  of  sale  in  mortgages  and 
trust  deeds  was  questioned  much  later.*     A  doubt  was  expressed 


vate  sale,  subject  to  such  conditions  as 
he  may  think  fit.  A  power  to  insure 
and  to  appoint  a  receiver  is  also  con- 
ferred. A  purchaser  is  not  to  be  preju- 
diced by  irregularities  in  the  sale. 
The  act  has  effect  subject  to  the  terms 
and  provisions  of  the  mortgage  deed. 

1.  Slee  V.  Manhattan  Co.,  i  Paige 
(N.  Y.)  48.  See  Mowry  v.  Sanborn,  68 
N.  Y.  153,  for  a  historical  review  of 
the  foreclosure  of  mortgages  by  adver- 
tisement in  New  York. 

2.  Jackson  v.  Henry,  10  Johns.  (N. 
Y.)  195.  The  chancellor  said  that 
powers  of  sale  were  not  in  use  in  Eng- 
land at  this  time. 

3.  Doolittle  V.  Lewis,  7  Johns.  Ch. 
(N.  Y.)  45;  Van  Bergen  v.  Demarest,  4 
Johns.  Ch.  (N.  Y.)  37;  Pool  v.  Young, 
7  T.  B.  Mon.  (Ky.)  588;  Longwith  v. 
Butler,  8  111.  32. 

In  Ormsby  v.  Tarascon,  3  Litt.  (Ky.) 
409,  the  court  said:  "  It  is  a  modern 
invention  to  annex  a  power  of  sale  to 
deeds  of  mortgage,  in  order  that  the 
sale  may  be  effectuated  without  resort 
to  a  court  of  chancery;  and  upon  the 
effect  of  such  sale,  there  have,  no  doubt, 
existed  different  opinions;  some  con- 
tending that  the  estate  passed  by  the 
sale  was  a  redeemable  interest,  and 
others  that  the  sale  is  a  bar  to  the 
equity  of  redemption.  We  call  it  mod- 
ern, although  it  has  existed  probably 
since  the  existence  of  our  government, 
because  the  question  has  not  been 
decided,  within  the  knowledge  of  this 


court,  either  here  or  in  Virginia;  and 
at  a  late  period,  in  the  parent  state, 
we  find  the  question  debated  at  the 
bar,  and  waived  by  the  court." 

In  Slee  v,  Manhattan  Co.,  i  Paige 
(N.  Y.)  70,  En:\ott,  J.,  said:  "  I  have 
gone  into  this  detail  to  show  that  these 
powers,  and  the  sales  under  them,  are 
as  ancient  as  the  formation  of  the 
English  government  in  this  state;  that 
they  were  adopted  from  necessity, 
and  have  always  been  deemed  a  safe 
and  cheap  mode  of  foreclosure,  and 
that  they  have  received  the  deliberate 
and  repeated  sanction  of  the  legisla- 
ture. Were  we  now  passing  on  them 
for  the  first  time,  we  might  ask,  why 
the  mortgagee  should  be  turned  over 
to  the  Court  of  Chancery,  when  he 
gives  the  parties  interested  ample  time 
and  notice  to  redeem,  and  when  the 
sale  is  made  openly  and  subject  to  all 
the  bidding  and  competition  which 
could  take  place  at  a  master's  sale. 
The  foreclosure  is  simple,  cheap,  and 
apparently  as  little  liable  to  abuse  as  a 
judicial  foreclosure,  and  the  proceed- 
ings have  accordingly  been  received 
favorably  by  our  courts." 

4.  In  Sims  v,  Hundly,  2  How.  (Miss.) 
896,  one  of  the  questions  in  the  case 
was  whether  the  trustee  named  in  a 
deed  of  trust  could  sell  the  property 
without  an  application  to,  and  an  order 
from,  a  court  of  equity.  Pray,  J.,  said  ; 
"  Mortgages  of  this  description  are 
comparatively  of  modern  date.     Their 
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as  to  whether  or  not  the  power  to  sell  so  altered  the  character  of 
the  conveyance  as  to  deprive  it  of  the  essentials  of  a  mortgage.* 
A  power  of  sale,  though  now  considered  a  necessary  incident  of 
mortgages  where  such  powers  are  allowed,  was  not  at  one  time  so 
regarded.* 

(b)  Nature  of  the  Power. — A  power  of  sale  in  a  mortgage  or  deed  of 
trust  is  a  power  coupled  with  an  interest  and  irrevocable.'     No 


validity  was  at  first  much  questioned, 
and  when  the  doubts  surrounding  their 
introduction  were  removed,  they  were 
for  a  considerable  time,  and  are  even 
now,  in  some  degree  viewed  as  a  harsh 
measure.  A  mortgage  of  this  descrip- 
tion *  *  *  is,  however,  not  inequi- 
table in  its  results.  It  presses  hard 
upon  the  mortgagor  in  point  of  time, 
but  it  takes  no  unfair  advantage  of 
him  in  the  end,  for  after  payment  of  the 
money  lent  or  debt  secured,  the  sur- 
plus is  handed  over  to  the  mortgagor. 
The  evil  of  the  former  mode  of  mort- 
gaging is  that  the  mortgagee,  in  pro- 
ceeding to  the  recovery  of  his  money, 
is  liable  to  be  delayed  for  an  indefinite 
term  in  chancery.  The  new  mode  is 
framed  with  a  view  to  a  settlement  out 
of  court." 

In  Turner  v.  Johnson,  lo  Ohio  204, 
it  was  contended  that  power  of  sale 
mortgages  and  trust  deeds  were  sub- 
ject in  all  cases  to  redemption,  even 
after  sale.  The  court,  by  Wood,  J., 
said:  "  The  parties  constitute  their 
own  court,  and  their  own  mode  of  pro- 
ceeding. And  after  a  sale  is  made,  in 
pursuance  of  the  power  conferred,  the 
last  thing  which  could  reasonably  be 
contemplated  by  the  party  is  the 
assumption  that  there  is  an  outstand- 
ing right  of  redemption  in  the  com- 
plainant." See  also  Brisbane  v. 
Stoughton,  17  Ohio  482;  Lydston  v. 
Powell,  loi  Mass.  77. 

1.  In  Eaton  v.  Whiting,  3  Pick. 
(Mass.)  484,  the  court  says:  "  All  the 
authorities  cited  have  a  tendency  to 
show,  if  they  do  not  distinctly  decide, 
that  where  the  transaction  between 
the  parties  to  the  conveyance  is  in 
truth  and  in  fact  a  security  for  debt  or 
loan,  it  shall  have  all  the  attributes  of 
a  mortgage,  notwithstanding  there  may 
be  an  unlimited  power  to  sell." 

2.  Calloway  v.  People's  Bank,  54  Ga. 
441;  Robenson  v.  Vason,  37  Ga.  66; 
Wilson  V.  Troup,  7  Johns.  Ch.  (N.  Y.) 
32. 

In  Wilson  v.  Troup,  2  Cow.  (N.  Y.) 
195,   the  court,   by  Kent,  Chancellor, 


said:  "A  power  to  mortgage  would 
seem  to  include  in  it  a  power  to  author- 
ize  the  mortgagee  to  sell  on  default  of 
payment,  because  the  power  to  sell  is 
one  of  the  customary  and  lawful  reme- 
dies given  to  the  mortgagee.  It  is  a 
power  which  has  been  repeatedly  regu- 
lated by  statute,  and  is  therefore  known 
to  the  law,  and  is  in  universal  use.  It 
has  consequently  become  a  power  in- 
cident to  the  power  to  mortgage." 

In  Capron  v.  Attleborough  Bank,  11 
Gray  (Mass.)  492,  the  court  stated  that 
powers  of  sale  were  not  ordinary  inci- 
dents of  mortgages. 

In  Piatt  V.  McClure,  3  Woodb.  &  M, 
(U.  S.)  151,  the  court,  by  Woodbury, 
J.,  said:  "  Such  powers  are  not  cus- 
tomary in  many  sections  of  the  coun- 
try, though  somewhat  usual  else- 
where." 

3,  Arkansas.  —  Hudgins  v.  Morrow, 
47  Ark.  515. 

Georgia.  —  Calloway  v.  People's 
Bank,  54  Ga.  441. 

Maryland.  —  Berry  v.  Skinner,  30 
Md.  567. 

Massachusetts.  —  Conners  v.  Holland, 
113  Mass.  50;  Varnum  v.  Meserve,  8 
Allen  (Mass.)  158. 

Minnesota.  —  Dunning  v.  McDonald, 
54  Minn,  i;  Jones  v.  Tainter,  15  Minn. 
512. 

Missouri.  —  Beatie  v.  Butler,  21  Mo. 
313;  Meyer  v.  Kuechler,   10  Mo.  App. 

371. 

New  York.  —  Bergen  v.  Bennett,  r 
Cai.  Cas.  (N.  Y.)  i;  Jencks  v.  Alexan- 
der, II  Paige  (N.  Y.)  624;  Wilson  v. 
Troup,  2  Cow.  (N.  Y.)  236;  Anderson 
V.  Austin,  34  Barb.  (N.  Y.)  319;  King 
V.  Duntz,  II  Barb.  (N.  Y.)  191;  George 
V.  Arthur,  2  Hun  (N.  Y.)  406;  Cole  v. 
MoflStt,  20  Barb.  (N.  Y.)  18. 

Sotith  Dakota.  —  Reilly  v,  Phillips, 
4  S.  Dak.  604. 

Wisconsin.  —  Encking  v.  Simmons, 
28  Wis.  272. 

In  2  Perry  on  Trusts,  §  602,  the  author 
says:  "  Not  even  the  death  or  insanity 
of  the  grantor  or  donor  will  annul  the 
power,   or  suspend  its  e.xercise.     The 
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particular  form  of  words  is  necessary  to  constitute  a  power  of 
sale.  * 

(c)  Exercise  of  the  Power  —  aa.  In  General  —  Compliance  with  Directions 
in  Mortgage  or  Statute.  —  Deeds  of  trust  and  power-of-sale  mort 
gages  generally  give  specific  directions  regarding  the  notice  of 
sale  to  be  given,  and  the  time,  place,  and  terms  of  the  sale.  In 
some  states  the  statute  prescribes  the  manner  of  giving  this  notice, 
and  in  such  cases  it  must  be  strictly  complied  with.  In  either 
case  the  validity  of  the  sale  being  wholly  dependent  on  the  power 
conferred  by  the  instrument,  a  strict  compliance  with  its  terms  is 
essential.*  But  such  strict  compliance  is  not  required  as  would 
destroy  the  power,*  and  immaterial  errors  and  omissions  will  not 
be  regarded.* 

Notice. — While  the  notice  to  be  given  is  a  proper  subject  of  con- 
tract between  the  parties,*  yet  if  there  is  a  statute  relating  to 


debt  remains,  the  right  or  lien  on  the 
property  remains,  and  the  power  is 
coupled  with  them." 

1.  In  Male  v.  Longstaff,  (S.  Dak. 
1896)  6g  N.  W.  Rep.  577,  a  mortgage 
provided  that  the  foreclosure  might  be 
had  by  advertisement  "as  provided  in 
chapter  28  of  the  Code  of  Civil  Proced- 
ure of  the  Compiled  Laws  of  Dakota, 
1887."     This  was  held  sufficient. 

2.  Shillaber  v.  Robinson,  97  U.  S.  68; 
Ormsby  v.  Tarascon,  3  Litt.  (Ky.)  404; 
Atkins  V.  Crumpler,  118  N.  Car.  532; 
Flower  v.  Elwood,  66  111.  449;  Sears  v. 
Livermore,  17  Iowa  297;  Dutton  v. 
Cotton,  ID  Iowa  408;  Powell  v.  Tuttle, 
3  N.  Y.  396;  Mowry  v.  Sanborn,  68  N. 
Y.  153;  Van  Vleck  v.  Enos,  88  Hun 
(N.  Y.)  348. 

In  Doyle  v.  Howard,  16  Mich.  261, 
the  court,  by  Christiancy,  J.,  says: 
"  The  right  to  foreclose  and  sell  by 
advertisement  depends  wholly  upon 
the  statute  and  is  confined  to  mort- 
gages containing  a  power  of  sale.  The 
sale,  though  made  by  the  sheriff,  is 
still  a  sale  under  the  power,  which 
refers  to  the  statute  for  the  mode  of  its 
execution.  The  whole  proceeding  is 
ex  parte  and  not  judicial.  The  statute 
does  not  require  personal  notice  of  the 
foreclosure  and  sale,  but  substitutes 
publication  as  constructive  notice.  The 
title  of  the  mortgagor  and  his  assigns 
may  be  divested  without  ever  receiving 
any  actual  notice.  It  is,  therefore,  es- 
sential to  the  rights  of  the  mortgagor, 
and  those  claiming  under  him  subse- 
quent to  the  mortgage,  that  all  the  safe- 
guards which  the  statute  has  provided 
for  the  protection  of  their  rights  should 
be  substantially  observed.     And  every 


step  of  the  proceeding  which  the  stat- 
ute has  provided  for  divesting  their 
title  and  the  observance  of  which  the 
court  can  see  might  operate  as  a  pro- 
tection to  their  rights,  must  be  con- 
sidered as  inserted  for  that  purpose, 
and  for  their  benefit,  so  far  as  it  may 
thus  operate,  and  not  merely  as  direc- 
tory or  to  be  dispensed  with  without 
their  consent." 

3.  Waller  v.  Arnold,  71  111.  350. 

4.  Judd  V.  O'Brien,  21  N.  Y.  186. 
Omission  in  Notice.  —  In   Maxwell  v. 

Newton,  65  Wis.  261,  the  fact  that  the 
notice  did  not  contain  the  words,  "  The 
mortgage  will  be  foreclosed  by  a  sale 
of  the  mortgaged  premises,"  was  held 
immaterial. 

In  Powers  v.  Kueckhoff,  41  Mo.  426, 
the  court  says:  "  The  notice  given  by 
the  trustees  should  contain  such  facts 
as  reasonably  to  apprise  the  public  of 
the  place,  time  and  terms  of  sale,  and 
the  property  to  be  sold.  But  mere 
omissions  and  inaccuracies  in  these  re- 
spects, not  calculated  to  mislead,  and 
working  no  prejudice,  will  not  be  re- 
garded." See  also  Schoch  v.  Birdsall, 
48  Minn.  441. 

Defect  in  Advertisement. —  In  Mitchell 
V.  Nodaway  County,  80  Mo.  257,  an 
advertisement  dated  April  7,  of  a  sale 
to  take  place  on  the  3d  of  March  pre- 
ceding, was  held  a  mere  clerical  error. 

So  in  Stephenson  v.  January,  49  Mo. 
465,  a  mistake  in  the  name  of  one  of 
the  trustees  at  the  bottom  of  the  adver- 
tisement was  held  immaterial.  See 
also  Noland  v.  Lee's  Summit  Bank,  129 
Mo.  57. 

5.  Martin  v.  Paxson,  66  Mo.  260; 
Elliott  V.  Wood,  45  N.  Y,   78;  Carpen- 
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foreclosure  by  advertisement  a  compliance  with  its  provisions  is 
both  sufficient  *  and  necessary.* 

Lex  Eei  Sitae  Oovenu.  —  Foreclosure  by  advertisement  must  be 
made  in  accordance  with  the  statute  of  the  state  where  the  land 
is  situated.' 

When  a  Statute  Bequires  a  Mortgage  Sale  to  be  Made  in  the  County  where 
the  premises  are  situated,  a  sale  made  outside  of  the  county  will 
be  void  even  though  the  parties  have  so  stipulated."* 

Public  or  Private.  —  In  the  absence  of  a  statutory  provision  creat- 
ing the  power  and  regulating  the  mode  of  its  exercise,  the  mort- 
gagee or  trustee  may  sell  the  land  at  public  or  private  sale.* 

bb.  Notice  of  Sale  —  Object  of  Giving  Notice  of  Sale.  —  The  object 
of  giving  notice  of  sale  in  the  foreclosure  of  a  deed  of  trust  or 
power-of-sale  mortgage  is  to  advise  all  interested  persons  and  the 
general  public  of  the  conditions  which  authorize  a  foreclosure  and 
to  invite  purchasers  so  that  a  fair  price  may  be  realized  for  the 
mortgaged  premises.* 


ter  V.  Black  Hawk  Gold  Min.  Co.,  65 
N.  Y.  43. 

1.  Paulle  V.  Wallis,  58  Minn.  192. 

In  Butterfield  v.  Farnham,  19  Minn. 
85,  the  court,  by  Ripley,  C.  J.,  speak- 
ing of  the  foreclosure  involved  in  the 
case,  said:  "  The  method  prescribed  by 
the  statute  has  been  followed.  Why, 
then,  is  not  this  mortgage  foreclosed  ? 
Because,  says  the  appellant,  the  con- 
tract required  something  more.  But  if 
the  legislature,  having  the  right  to  say 
so,  has  said  what  shall  in  every  case  be 
sufficient  to  constitute  a  valid  foreclos- 
ure, individuals  certainly  can  have  no 
right  to  say  that  a  particular  foreclos- 
ure should  be  invalid  unless  something 
else  was  done  in  addition." 

2.  In  Lawrence  v.  Farmers'  L.  & 
T.  Co.,  13  N.  Y.  213,  the  court,  by 
Gardiner,  C.  J.,  says:  "  My  opinion, 
therefore,  is  that  the  statute  was  de- 
signed to  include,  and  in  terms  does 
extend  to  all  sales  made  in  virtue  of 
powers  for  that  purpose  contained  in 
mortgages,  except  those  directed  by 
order  of  some  judicial  tribunal,  and 
that  the  party  availing  himself  of  the 
power  must  consequently  conform  to 
the  requirements  of  the  statute  in  order 
to  bar  the  equity  of  redemption."  Elli- 
ott V.  Wood,  53  Barb.  (N.  Y.)  305. 

In  Dunning  v.  McDonald,  54  Minn. 
I,  Gilfillan,  C.  J.,  says:  "  For  the  pur- 
pose of  foreclosure  it  is  not  enough  that 
the  first  step  taken,  to  wit,  the  first  pub- 
lication of  the  notice,  is  regular,  and 
by  the  proper  person.  Each  successive 
seep,  till  the  last  required   to  be  done 


by  the  holder  01  the  power,  must  be 
regular  and  by  the  proper  person." 
Citing  Niles  v.  Ransford,  I   Mich.  338. 

3.  Elliott  V.  Wood,  45  N.  Y.  71;  Car- 
penter V.  Black  Hawk  Gold  Min.  Co., 
65  N.  Y.  43;  Central  Gold  Min.  Co.  v. 
Piatt.  3  Daly  (N.  Y.)  263. 

4.  Webb  V.  Haeflfer,  53  Md.  187. 

5.  Mowry  v.  Sanborn,  68  N.  Y.  160; 
Davey  v.  Durrant,  i  De  G.  &  J.  535;  2 
Wash,  on  Real  Prop.  77. 

6.  Iowa  Invest.  Co.  v.  Shepard,  (S. 
Dak.  1896)  66  N.  W.  Rep.  451. 

In  Hoffman  7/.  Anthony,  6  R.  I.  282, 
the  court,  by  Brayton,  J.,  said:  "  The 
only  notice  provided  for  was  that  by 
advertisement  in  a  public  newspaper, 
and  which  was  intended  to  invite  pur- 
chasers. This  was  its  great  and  only 
purpose;  and,  as  the  mortgagor  had 
provided  no  notice  to  himself  upon 
which  he  could  give  a  wider  circula- 
tion to  the  advertisement,  was  of  the 
utmost  importance  to  him.  He  had  a 
deep  interest  in  having  such  notice 
given  as  would  be  likely  to  attract  pur- 
chasers who  would  be  willing  to  give 
a  fair  price  for  the  estate.  This  being 
the  purpose  of  the  notice,  it  imposed  a 
duty  upon  the  assignee  to  see  that  the 
notice  was  given  such  as  would  reason- 
ably accomplish  the  end  designed. 
This  duty  is  expressed  by  the  chancel- 
lor in  the  case  of  Matthie  v.  Edwards, 
33  Eng.  Ch.  Rep.  465,  in  reference  to 
a  notice  under  a  like  power,  in  this 
language:  '  A  mortgagee  having  a 
power  of  sale  cannot,  as  between  him- 
self and  the  mortgagor,  exercise  it  in  a 
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To  Whom  Notice  Should  be  Given. — In  the  absence  of  fraud  or  undue 
advantage  being  taken,  the  law  imposes  no  duty  upon  a  person 
holding  a  prior  mortgage  or  deed  of  trust  to  notify  one  holding  a 
subsequent  incumbrance  or  lien  on  the  same  property,  of  his 
intention  to  sell  the  property  under  his  mortgage  or  deed  of  trust.* 
But  the  rights  of  a  subsequent  incumbrancer  not  notified  of  the 
foreclosure  by  an  advertisement  of  the  prior  incumbrance  remain 
and  will  not  be  transferred  to  the  surplus  arising  at  a  sale  under 
the  prior  mortgage.*  If  no  notice  is  given  to  a  grantee  of  the 
mortgagor,  the  sale  as  to  him  will  be  void.' 

Personal  Notice.  —  Personal  notice  in  a  foreclosure  by  advertise- 
ment unless  required  by  statute  or  the  terms  of  the  mortgage  or 
deed  of  trust  is  not  necessary.*  Personal  notice  to  the  mort- 
gagor will  not  excuse  material  defects  in  the  notice  as  advertised.* 
Statutes  aad  powers  qi  sale  requiring  personal  notice  must  be 
strictly  followed.* 


manner  merely  arbitrary,  but  is  bound 
to  exercise  some  discretion  not  to 
throw  away  the  property,  but  to  act  in 
a  business-like  manner  with  a  view  to 
obtain  as  large  a  price  as  may  fairly 
and  reasonably,  with  due  diligence  and 
attention,  be  under  the  circumstances 
attainable." 

1.  Hardwicke  v.  Hamilton,  121  Mo. 
473;  Silva  V.  Turner,  166  Mass.  407; 
Dyer  v.  Shurtleff,  112  Mass.  165. 

2.  Winslow  V.  McCall,  32  Barb.  (N. 
Y.)  241;  Root  V.  Wheeler,  12  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  294. 

3.  St.  John  V.  Bumpstead,  17  Barb. 
(N.  Y.)  100. 

4.  Hoodless  v.  Reid,  112  111^  105; 
Marston  v.  Brittenham,  76  111.  611; 
Cleaver  z/.  Green,  107  III.  67;  Princeton 
L.  and  T.  Co.  v.  Munson,  60  111,  371; 
Dyer  v.  Shurtleff,  112  Mass.  165; 
Learned  v.  Foster,  117  Mass.  365; 
Briggs  V.  Briggs,  135  Mass.  306;  Hurt 
V.  Kelly,  43  Mo.  238;  Harlin  v.  Nation, 
126  Mo.  97;  Manning  v.  Elliott,  92  N. 
Car.  48,  overruling  Capehart  v.  Biggs, 
77  N.  Car.  261;  Bridgers  v.  Morris,  90 
k.  Car.  32;  Mclver  v.  Smith,  118  N. 
Car.  73;  Carver  v.  Brady,  104  N.  Car. 
219. 

Under  a  New  York  Statute  (3d  section 
of  the  Act  of  1844,  c.  346)  a  deposit  of 
copies  of  the  notice  of  sale  in  the  post- 
office  directed  to  the  interested  parties 
takes  the  place  of  personal  notice, 
although  all  the  parties  reside  in  the 
same  town,  Stanton  v.  Kline,  11  N. 
Y.  196. 

Where  a  Trust  Deed  Dispenses  with 
Personal  Notice,  yet   if  a   trustee  by  his 


acquiescence  in  the  conduct  of  those 
entitled  to  redeem,  or  by  non-action  or 
fraud,  authorizes  the  belief  that  he  will 
not  sell  without  personal  notice,  the 
latter  becomes  necessary.  Webber  v. 
Curtiss,  104  111.  320;  Tartt  v.  Clayton, 
109  111.  579.  See  also  Hall  v.  Cush- 
man,  14  N.  H.  171;  Drinan  v.  Nichols, 
115  Mass,  353;  Clarkson  v.  Creely,  40 
Mo.  114. 

If  a  Power  Beqtiires  Notice  of  Sale  to  be 
given  to  the  mortgagor,  his  heirs  or~ 
assigns,  a  notice  to  an  infant  heir  and 
her  guardian  will  be  sufficient.  Tracy 
V.  Lawrence,  2  Drew.  403. 

Promise,  without  Consideration,  to  Give 
Notice,  —  A  mortgagee,  without  con- 
sideration, voluntarily  promising  the 
mortgagor  not  to  sell  without  notice  to 
him,  may,  nevertheless,  sell  under  the 
power  without  giving  notice,  and  the 
same  right  extends  to  the  assignee  of 
the  mortgagee,  Randall  v.  Hazleton, 
12  Allen  (Mass.)  412;  Rutherford  v. 
Williams,  42  Mo.  18. 

In  Hairston  v.  Ward,  108  111,  87, 
where  the  evidence  was  conflicting  and 
the  subsequent  conduct  of  the  mort- 
gagee inconsistent  with  the  claim  that 
the  mortgagee  had  promised  to  give 
personal  notice  of  sale,  a  bill  to  set  the 
sale  aside  was  dismissed. 

5.  Briggs  V.  Briggs,  135  Mass,  306. 

6.  In  Cole  v.  Moffitt,  20  Barb.  (N.  Y.) 
18,  the  court,  by  Harris,  J.,  says: 
"  There  was  no  attempt  to  serve  a 
copy  of  the  notice  upon  the  mortgagor. 
Without  such  service,  in  the  manner 
prescribed  by  the  legislature,  if  he  was 
living,  there   could    be    no  valid    fore- 
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Posting  Notices  of  Sale.  —  Where  a  statute  requires  a  notice  of  sale 
to  be  posted  "  at  the  court  house  door,"  the  notice  may  be 
posted  near  the  door  and  need  not  be  literally  thereon.'  And 
where  a  mortgage  requires  a  notice  of  sale  to  be  posted  in  three 
public  places,  the  notices  need  not  be  posted  at  the  front  of  the 
court  house.*  It  is  not  necessary  that  such  notices  of  sale  should 
remain  posted  up  to  the  day  of  the  sale.*  Where  a  power  of  sale 
provided  for  a  notice  to  be  left  at  the  last  known  place  of  resi- 
dence, affixing  a  notice  on  the  door  was  held  sufficient.*  Where 
a  deed  of  trust  required  a  notice  of  sale  to  be  posted  in  four  public 
places  in  the  county,  and  two  of  the  notices  were  posted  at  the 
court  house  and  at  the  post-office,  in  the  same  town,  these  latter 
were  held  to  constitute  two  places,  and  not  one.*  Where  a  mort- 
gage containing  a  power  of  sale  provided  that  a  sale  should  be 


closure.  Van  Slyke  v.  Shelden,  9 
Barb.  (N.  Y.)  278;  King  v.  Duntz,  11 
Barb.  (N.  Y.)  igr.  The  plaintiff  sought  ' 
to  obviate  this  objection  by  proving 
that  the  attorney  who  conducted  the 
proceedings  had  made  inquiries  for  the 
mortgagor  and  had  been  informed  that 
he  was  dead.  If  the  death  of  the  mort- 
gagor had  been  proved,  the  objection 
to  the  validity  of  the  proceedings  would 
have  been  removed,  unless  it  had 
further  appeared  that  he  had  personal 
representatives.  But  there  was  in  fact 
no  evidence  at  all  of  the  death  of  the 
mortgagor."  See  also  Casey  v,  Mc- 
Intyre,  45  Minn.  526;  Anonymous,  6 
Madd.  10. 

Notice  to  Husband.  —  When  a  statute 
requires  that  notice  of  sale  "  shall  be 
served  in  like  manner  as  summons  in 
civil  actions  *  *  *  on  the  person 
in  possession  of  the  mortgaged  prem- 
ises," the  husband  is  the  proper  per- 
son to  be  served  and  a  failure  to  serve 
the  wife  will  not  invalidate  the  sale. 
Coles  V.  Yorks,  2S  Minn.  464. 

Service  of  Notice  by  Mortgagee.  —  In 
Kirkpatrick  v.  Lew^is,  46  Minn.  164,  the 
court,  by  Mitchell,  J.,  held  that  a  pro- 
vision of  the  statute  requiring  notice 
of  sale  to  be  "  served  in  like  manner 
as  summons  in  civil  actions  "  referred 
to  the  mode  of  making  service  and  not 
to  the  person  by  whom  service  should 
be  made.  A  service  of  the  notice  by 
the  mortgagee  himself  was  accordingly 
held  sufficient. 

1.  Howard  v.  Fulton,  79  Tex.  231. 

On  Hotel  Door.  —  But  where  a  deed  of 
trust  required  a  notice  to  be  posted 
"on  the  front  door  of  the  hotel."  post- 
ing a  notice  on  a  board  standing 
against  the   side  of  the   hotel  was  not 


Sears 


Livermore,     17 


sufficient. 
Iowa  297. 

2.  Campbell  v.  Wheeler,  69  Iowa  588. 

3.  In  Graham  v.  Fitts,  53  Miss.  307, 
the  court,  by  Campbell,  J.,  said;  It 
was  not  necessary  to  the  valid  exercise 
of  the  power  of  sale  that  the  notices 
should  have  remained  posted  every 
day  up  to  the  sale.  It  was  not  the 
duty  of  the  trustee  to  make  daily  and 
hourly  observation  at  the  three  public 
places  of  the  notices,  so  as  to  insure 
their  remaining  posted.  It  is  not  true 
that  the  displacement  of  the  posted 
notices  by  casualty  or  design  would 
invalidate  a  sale  under  them,  after 
they  had  been  duly  posted.  The 
grantors  in  the  deed  of  trust  having 
prescribed  notice  by  posting  must  be 
held  to  have  assumed  the  risk  of  the 
removal  of  some  or  all  of  the  notices 
by  accident  or  design.  The  trustee  is 
the  chosen  agent  of  the  grantor  in  a 
deed  of  trust,  *  *  ♦  and  when  he 
has  determined  on  a  day  of  sale,  and 
has  posted  the  proper  notices  according 
to  the  deed  of  trust  at  the  proper  time, 
he  may  lawfully  sell  on  the  day  desig- 
nated, without  regard  to  the  fact  that 
wind  or  rain,  or  some  mischievous 
or  evil-disposed  person,  may  have  re- 
moved one  or  all  of  the  notices."  In 
this  case  one  of  the  notices  was  posted 
on  the  post-office  door,  which  was  closed 
on  Sundays.  The  court  said  that  "the 
law  does  not  contemplate  that  notices 
of  sales  will  be  inspected  on  Sunday." 

4.  Major  v.  Ward,  5  Hare  598. 
6.  Rice  V.  Brown,  77  111.  549. 

In  Graham  v.  Fitts,  53  Miss.  307,  the 
court  said:  "  It  is  urged  that  the  court- 
house  and  post-office  were  in  the  same 
town  and  within  one  hundred  and  fifty 
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advertised  in  a  newspaper  by  posting  up  notices,  the  word  "by" 
was  held  erroneously  inserted  instead  of  "or,"  and  a  sale  by 
advertising  or  by  posting  notices  was  deemed  sufficient.* 

Newspaper  in  Which  Notice  of  Sale  Must  Appear.  —  Questions  sometimes 
rise  as  to  the  character  of  the  newspaper  in  which  a  notice  of  sale 
is  published.  Independent  of  express  stipulation  or  statutory  pro- 
vision, to  make  a  newspaper  a  valid  medium  for  notice  by  publi- 
cation, no  proof  of  circulation  is  required.*  If  a  deed  of  trust, 
power-of-sale  mortgage,  or  the  statutes  require  notice  to  be  pub- 
lished in  a  certain  newspaper,  a  sale  without  such  notice  carries 
no  title.*  A  valid  publication  of  a  notice  of  sale  may  be  made  in  a 
newspaper  devoted  principally  to  the  publication  of  legal  notices,* 


yards  of  each  other,  and  that  they  were 
not  two  public  places.  This  objection 
is  not  valid.  *  *  *  if  one  hundred 
and  fifty  yards  is  too  short  a  distance 
to  separate  two  public  places,  what 
space  shall  be  adopted  as  being  great 
enough?  The  law  has  no  rule  on  the 
subject." 

1.  Watson  V.  Sherman,  84  111.  263. 

2.  St.  Joseph  Mfg.  Co.  v.  Daggett,  84 
111.  556. 

3.  Designation  of  Newspaper  Impera- 
tive.—  In  Bigler  v.  Waller,  14  Wall. 
(U.  S.)  297,  Justice  Strong  said:  "  By 
the  deed  of  trust  it  was  stipulated  that 
in  case  of  a  sale  the  trustee  should 
give  sixty  days'  notice  in  newspapers 
in  Richmond  and  in  the  city  of  New 
York.  To  a  valid  execution  of  the 
power  of  sale  such  notice  was  indis- 
pensable, and  a  sale  without  it  of 
course  conveyed  no  title." 

In  Thornburg  v.  Jones,  36  Mo.  515, 
the  deed  of  trust  required  notice  to  be 
published  in  newspapers  printed  in  two 
counties.  A  notice  published  in  one 
county  only  was  held  void. 

In  Maine  the  statutes  require  notice 
to  be  published  in  a  newspaper  printed 
in  the  county  where  the  premises  are 
situated.  In  Bragdon  v.  Hatch,  77 
Me.  433,  and  Blake  v.  Dennett,  49  Me. 
102,  it  was  held  that  the  notice  of  sale 
must  not  only  be  published,  but  also 
printed,  in  the  county  where  the  prem- 
ises are  situated,  the  court  in  the 
former  case  saying:  "A  newspaper 
may  be  published  in  a  county  and  yet 
not  be  printed  there;  and  when  the 
foreclosure  of  a  mortgage  is  claimed, 
a  strict  compliance  with  the  provisions 
of  the  statute  must  be  shown." 

4.  In  Kerr  v.  Hitt,  75  111.  51,  the 
question  was  whether  a  publication  of 
notice   of  sale    in   the    Chicago   Legal 


News  was  valid.  The  court,  by 
Scott,  J.,  said:  "It  is  none  the  less  a 
newspaper  because  its  chief  object  is 
the  publication  of  legal  news."  And 
tjuoting  from  Kellogg  v.  Carrico,  47 
Mo.  157:  "  It  is  not  the  particular  kind 
of  intelligence  published  that  consti- 
tutes one  publication  a  newspaper 
rather  than  another."  Hernandez  v. 
Drake,  81  111.  34;  Taylor  v.  Reid,  103 
111.  349.  But  in  Beecher  v.  Stephens, 
25  Minn.  146,  a  notice  of  sale  was 
published  in  the  Northwestern  Re- 
porter, a  paper  "  devoted  specially  to 
the  interests  of  the  legal  profession," 
containing  the  general  laws  and  de- 
cisions of  the  supreme  courts  of  Min- 
nesota, Wisconsin,  and  occasionally 
other  states,  a  court  directory,  cards  of 
attorneys,  a  list  of  transfers  of  real 
estate  in  the  county,  advertisements  of 
law  books,  miscellaneous  business,  and 
legal  anecdotes.  It  did  not  publish 
the  current  news  of  the  day.  The 
court,  by  Berry,  J.,  said:  "  In  the  ordi- 
nary understanding  of  the  word  a 
newspaper  is*  a  publication  which 
usually  contains,  among  other  things, 
what  is  called  the  general  news,  the 
current  news,  or  the  news  of  the  day; 
and  nothing  which  does  not  usually 
contain  such  news,  and  is  intended  for 
general  circulation,  is  a  newspaper  in 
the  ordinary  sense  of  the  word.  Such 
a  newspaper  is  a  publication  adapted 
to  the  general  reader.  Now,  in  the 
absence  of  some  controlling  considera- 
tion to  the  contrary,  the  statute  is  to  be 
taken  to  have  used  the  word  'news- 
paper' in  this  its  ordinary  sense." 

In  Paulle  v.  Wallis,  58  Minn.  192,  the 
court,  by  Gilfillan,  J.,  held  that  under 
a  statute  requiring  a  notice  to  be  pub- 
lished "  in  a  newspaper  printed  and 
published    in    the    county  where    the 
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or  to  religious  news.*  To  publish  a  notice  of  foreclosure  in  a 
newspaper  that  does  not  circulate  in  the  vicinity  of  the  mortgaged 
premises,  indicates  bad  faith  on  the  part  of  the  trustee,*  but  if 
there  is  nothing  to  show  actual  fraud  on  the  part  of  the  trustee 
in  exercising  his  discretion,  a  sale  made  in  pursuance  of  such 
notice  will  be  voidable,  not  void.'  A  change  in  the  name  of  the 
newspaper  or  in  its  place  of  publication  does  not  necessarily 
destroy  its  identity  so  as  to  render  a  notice  invalid."* 

Duration  of  Publication.  —  Where  a  notice  of  sale  on  foreclosure  of  a 
mortgage  or  deed  of  trust,  by  advertising,  is  not  published  for  the 
length  of  time  required  in  such  deed  or  mortgage  or  by  the  statutes, 
no  title  passes  at  the  sale.'  According  to  the  weight  of  authority, 
where  a  statute,  mortgage,  or  deed  of  trust  requires  the  publica- 
tion of  notice  of  sale  to  be  made  "for  six  successive  weeks,"  the 


premises  intended  to  be  sold,  or  some 
part  thereof,  are  situated,"  a  power  of 
sale  mortgage  on  separate  tracts  of 
land  lying  in  different  counties  might 
be  foreclosed,  and  all  the  tracts  sold 
upon  a  notice  of  sale  published  in  only 
one  of  the  counties.  This  was  upon 
the  ground  that  the  statute  contem- 
plated but  one  sale  and  one  notice. 

1.  In  Hull  V.  King,  38  Minn.  349, 
the  notice  was  published  in  the 
Northwestern  Presbyterian,  containing 
"  principally  religious  news,  and  espe- 
cially reading  of  interest  to  Presby- 
terians," and  having"one  column  each 
week  devoted  to  the  general  news  of 
the  day."  The  court  held  the  sale 
valid,  saying  that  if  the  paper  "gives 
the  general  current  news  of  the  day,  it 
still  comes  within  the  definition  of  a 
newspaper." 

2.  Thompson  v.  Heywood,  129  Mass. 
401. 

3.  In  Ingle  v.  Culbertson,  43  Iowa 
265,  a  sale  of  Iowa  land  advertised  in 
the  "National  Intelligencer  "  of  Wash- 
ington, D.  C,  was  held  valid. 

4.  In  Perkins  v.  Keller,  43  Mich.  53, 
a  notice  of  foreclosure  was  begun  in  a 
paper  called  the  "Wenona  Herald," 
and  before  the  notice  had  been  pub- 
lished twelve  weeks  the  printing  estab- 
lishment was  removed  across  the 
river  to  Bay  City,  and  the  name  of  the 
paper  was  changed  to  the  "Bay  City 
Herald."  No  other  change  was  made. 
The  court,  by  Campbell,  J.,  said:  "  It 
is  not  desirable  to  render  mortgage 
sales  precarious  beyond  the  necessary 
requirements  of  the  statutes.  If  this 
papet  had  been  called  the  '  Bay  County 
Herald,'  it  can  hardly  be  seriously 
claimed   that  a  removal  of   its   office  a 


few  rods  from  Wenona  into  Bay  City 
would  have  been  more  injurious  than 
its  removal  from  one  part  of  Bay  City 
to  another,  or  would  have  raised  any 
suspicion  of  change  of  identity.  It 
seems  to  us  that  a  change  of  name 
does  not  necessarily  produce  any  de- 
struction of  identity,  so  long  as  there  is 
no  change  in  the  enterprise  itself." 
See   also  Sage  v.  Central  R.  Co.    99  U. 

s.  347. 

6.  Siemers  v.  Schrader,  88  Mo.  20. 
In  Pratt  v.  Tinkcom,  21  Minn.  142,  a 
mortgage  became  due  on  the  24th  of 
January,  and  a  notice  of  sale  was  pub- 
lished in  a  newspaper,  five-sixths  of 
the  copies  of  which  were  published  the 
same  day.  The  court,  by  Young,  J., 
held  that  the  first  publication  was  pre- 
mature and  void,  and  that  the  legal 
publications  of  the  notice  made  subse- 
quently were  not  sufficient. 

In  Enochs  v.  Miller,  60  Miss.  19, 
thirty  days'  notice  of  a  sale  was  re- 
quired. The  first  notice  was  given  on 
the  2d  of  April.  The  sale  took  place 
on  the  28th  of  April.  It  was  held  that 
no  title  passed. 

But  in  Fowler  v.  Carr,  63  Mo.  App. 
486,  it  was  held  that  a  purchaser  at  a 
sale  which  had  been  advertised  for 
twenty-nine  days,  one  day  less  than 
required  by  the  deed  of  trust,  acquired 
the  legal  title  to  the  premises,  subject 
to  an  equitable  right  of  redemption  in 
the  grantor  of  the  deed  of  trust.  The 
purchaser,  in  this  case,  acquired  a 
right  to  the  crops  on  the  land  at  the 
time  of  the  sale.  See  also  Kennedy  v. 
Siemers,  120  Mo.  73;  Springfield  En- 
gine, etc.,  Co.  V.  Donovan,  120  Mo. 
423;  Schanewerk  v.  Hoberecht,  117 
Mo.  31. 
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first  publication  must  be  made  at  least  forty-two  days  before  the 
day  of  sale.*  "  First  giving  thirty  days'  public  notice,"  does  not 
mean  that  thirty  days  must  elapse  after  the  last  publication,  but  it 
means  thirty  days  from  the  first  publication.*  In  such  case  the 
notice  need  not  be  published  precisely  thirty  days  before  the  day  of 
sale.'  Where  a  mortgage  requires  a  notice  to  be  published  in  a 
newspaper  thirty  days  before  the  sale,  a  single  publication  more 
than  thirty  days  before  the  sale  is  sufficient.'*  Where  thirty  days' 
notice  is  required,  and  the  publication  is  made  in  a  weekly  news- 
paper, it  is  not  necessary  that  thirty  days  should  elapse  between 
the  first  publication  and  the  last  publication,  but  the  first  publi- 
cation should  be  thirty  days  before  the  sale.'  In  computing 
time,  the  rule  is  to  exclude  the  day  on  which  the  publication  was 
first  made  and  include  the  day  of  sale.®  Where  a  notice  is 
required  to  be  published  for  a  certain  number  of  days,  Sunday 


1.  Bacon  v.  Kennedy,  56  Mich.  329; 
Gantz  V.  Tolas,  40  Mich.  725;  Pratt  v. 
Tinkcom,  21  Minn.  142.  In  Finlayson 
v.  Peterson,  (N.  Dak.  1896)  67  N.  W. 
Rep.  953,  the  court,  by  Corliss,  J., 
said:  "  The  word  'for'  in  this  statute 
means  'throughout'  or  'during  the  con- 
.tinuance  of.'  It  is  obvious  that  a 
notice  of  sale  has  not  been  published 
during  the  continuance  of  a  week,  when 
the  day  of  sale  follows  the  day  of  pub- 
lication at  an  interval  of  less  than  a 
week.  Five  weeks  added  to  this  frag- 
ment of  a  week  will  not  constitute  six 
weeks,  unless  a  part  of  a  week — the 
added  fragment  —  is  equal  to  a  whole 
week." 

See  also  the  following  analogous 
cases : 

Georgia.  —  Boyd  v.  McFarlin,  58  Ga. 
208. 

Indiana.  —  Smith  v.  Rowles,  85  Ind. 
264;  Loughridge  v.  Huntington,  56  Ind. 
253;  Meredith  z/.  Chancey,  59  Ind.  466. 

A^e7v  York.  —  Brod  v.  Heymann,  3 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
396;  Market  Nat.  Bank  v.  Pacific  Nac. 
Bank,  89  N.  Y.  398;  the  dissenting 
opinion  in  Olcott  v.  Robinson,  21  N.  Y. 
150,  also  in  20  Barb.  (N.  Y.)  148;  Rich- 
ardson V.  Bates,  23  How.  Pr.  (N.  Y. 
Supreme  Ct.)  517. 

Pennsylvania.  —  In  re  North  White- 
hall Tp.,  47  Pa.  St.  156. 

United  States.  —  Early  v.  Doe,  16 
How.  (U.  S.)  610. 

But  see  Dexter  z/.  Shepard,  117  Mass. 
480;  Bachelors.  Bachelor,  i  Mass.  256; 
State  V.  Yellow  Jacket  Silver  Min.  Co., 
5  Nev.  415;  Sheldon  I/.  Wright,  7  Barb. 
(N.  Y.)  39;  Wood  V.  Morehouse,  45  N. 
Y.  368. 


2.  Bell  Silver,  etc.,  Min.  Co.  v.  Butte 
First  Nat.  Bank,  156  U.  S.  470;  Tay- 
lor V.  Reid,  103  111.  349. 

In  Howard  v.  Fulton,  79  Tex.  231, 
the  court,  by  Gaines,  J.,  said:  "  It  is 
insisted  by  counsel  *  *  *  that  by 
the  terms  of  the  deed  of  trust  thirty 
clear  days  should  have  elapsed  be- 
tween the  day  of  the  last  publication 
in  the  newspaper  and  the  day  of  sale. 
*  *  *  The  stipulation  'first  giv- 
ing thirty  days'  public  notice,'  *  *  * 
in  our  opinion,  indicates  the  period 
that  was  to  elapse  from  the  insertion  in 
the  paper  of  the  first  notice,  and  in  so 
far  as  that  stipulation  is  concerned 
it  was  complied  with  by  the  first  inser- 
tion thirty  days  before  the  day  upon 
which  the  property  was  to  be  sold." 

8.  Taylor  v.  Reid,  103  111.  349;  Tooke 
V.  Newman,  75  111.  219;  Beal  v.  Blair, 
33  Iowa  318. 

4.  Cushman  v.  Stone,  69  111.  516; 
Andrews  v.  Ohio,  etc.,  R.  Co.  14  Ind. 
169;  Jenkins  v.  Pierce,  98  111.  646. 

In  Weld  V.  Rees,  48  111.  428,  the 
court,  by  Walker,  J.,  said:  "  The  lan- 
guage employed  in  this  case  would 
seem  to  have  been  employed  to  exclude 
the  idea  that  the  notice  should  be  con-' 
tinuous,  as  it  has  no  terms  which 
would  imply  successive  or  continuous 
publications.  It  speaks  of  but  one 
notice  and  one  paper,  and  that  ten  days 
before  the  sale."  See  also  Muskingum 
Valley  Turnpike  Co.  v.  Ward,  13  Ohio 
120. 

6.  Leffler  v.  Armstrong,  4  Iowa  482; 
German  Bank  v.  Stumpf,  73  Mo. 
311- 

6.  Magnusson  v.  Williams,  rri  111, 
450. 
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omissions  will  not  vitiate  the  notice.*  "  Thirty  days"  does  not 
mean  secular  days,  but  includes  Sundays.*  "  Twenty  days' 
notice,"  where  the  paper  selected  is  a  daily  paper,  requires  a  con- 
tinuous publication  for  twenty  days.'  Where  a  mistake  is  made 
in  the  first  publications  of  a  notice,  the  notice  as  corrected  must 
be  published  the  required  length  of  time.'*  Where  the  owner  of 
the  property  agrees  that  the  advertisement  may  be  for  a  shorter 
period  than  that  expressed  in  the  deed,  he  is  estopped  from 
setting  up  the  objection  that  the  provision  made  in  the  deed  as  to 
advertising  was  not  followed.*' 

Description  of  the  Mortgage.  —  The  mortgage  must  be  identified. 
Statutes  usually  require  the  notice  to  contain  the  names  of  the 
mortgagor  and  the  mortgagee  and  assignee,  the  date  of  the  mort- 
gage, and  the  date  and  place  of  record.  Substituting  the  word 
' '  mortgagee"  for  ' '  mortgagor' '  in  the  notice  has  been  held  to  invali- 


1.  Kellogg  V.  Carrico,  47  Mo.  157. 

2.  Bowles  V.  Brauer,  89  Va.  4O6; 
Magnusson  v.  Williams,  in  111.  450. 

3.  Stine  v.  Wilkson,  10  Mo.  75. 

In  Washington  v.  Bassett,  15  R.  I.  563, 
the  court,  by  Stiness,  J.,  said:  "  The 
mortgage  sale  took  place  August  12, 
18S5.  The  notice  was  published  in 
*  *  *  a  daily  newspaper  *  *  * 
on  July  22d,  25th,  29th,  August  ist,  5th, 
8th,  and  nth.  The  question  is  whether 
such  a  publication  of  the  notice  satisfies 
the  requirement  of  the  power.  We  do 
not  think  it  does.  The  evident  pur- 
pose of  the  requirement  is  to  secure 
ample  notice  of  the  sale  for  the  mu- 
tual advantage  of  the  mortgagor  and 
mortgagee.  The  mortgagee  is  al- 
lowed to  select  the  newspaper  in  which 
he  will  give  the  notice;  but  the  extent 
of  the  notice  is  definitely  expressed.  It 
must  be  '  twenty  days'  notice.'  We 
think  the  fair  and  natural  interpreta- 
tion of  that  phrase  is  that  the  notice  is 
to  be  continuous  in  the  paper  selected 
for  twenty  days.  The  defendants  con- 
tend that,  inasmuch  as  the  notice  cov- 
ered a  period  of  twenty  days,  it  was 
'  twenty  days'  notice.'  But  if  seven 
insertions  in  a  daily  paper,  covering 
the  time,  is  to  be  held  equivalent  to 
twenty  days'  notice,  why  would  not 
two,  say,  on  the  first  and  last  days  of  a 
period  of  twenty  days,  or  even  one 
twenty  days  before  the  sale?  " 

In  German  Bank  v.  Stumpf,  73  Mo. 
311,  the  court  said:  "  It  has  been  ex- 
pressly decided  that  '  thirty  days' 
notice  in  a  daily  paper  '  does  not  mean 
thirty  days'  daily  notice  in  such  paper. 
White  V.  Malcolm,  15  Mo.  543.  Vide  also 
Johnson   v.    Dorsey,  7   Gill  (Md.)  286; 


LefHer  v.  Armstrong,  4  Iowa  482.  We 
think,  however,  that  where  the  notice 
has  not  appeared  in  every  issue  of  the 
paper  from  ijts  first  insertion  to  the  day 
of  sale,  and  the  omission  to  make  con- 
tinuous publication  thereof  is  of  such 
a  character,  or  is  attended  by  such  cir- 
cumstances, as  to  mislead  the  public 
and  work  injury  to  the  party  whose 
property  is  sold,  the  sale  may  be  set 
aside."  See  also  Harris,  Petitioner, 
14  R.  I.  637;  Thurston  v.  Miller,  10  R. 
I.  358;  State  V.  South  Omaha,  33  Neb. 
876;  Rosewater  v.  Pinzenscham,  38 
Neb.  838. 

4.  Dana  v.   Farrington,  4  Minn.  433. 

In  Wolff  V.  Ward,  104  Mo.  150,  the 
court,  by  Thomas,  J.,  said:  "  The 
notice  was  published  for  the  first  time 
on  the  first  day  of  May,  1887,  and  the 
day  set  for  the  sale  was  '  Monday, 
May  22,  1887.'  The  notice  was  in- 
serted in  the  paper  in  this  form  the 
second  and  third  days  of  May.  Then 
the  discovery  was  made  that  the  22d 
day  of  May  fell  on  Sunday,  and  the 
notice  was  changed  so  as  to  read 
*  Monday,  May  23,  1887,'  as  the  day 
fixed  for  the  sale.  It  is  conceded  that 
the  notice  thus  corrected  was  not  pub- 
lished twenty,  but  only  nineteen,  days 
before  the  day  of  sale.  It  is  contended 
that  the  mistake  in  the  notice  as  first 
published  was  clearly  a  clerical  error 
and  could  not  have  operated  to  mislead 
any  one.  If  we  could  say  positively 
that  no  one  was  misled  by  it,  this 
position  would  be  tenable.  But  we 
cannot  take  judicial  notice,  nor  can  we 
assume  that  no  one  was  misled." 

6.  Maulsby  v.  Barker,  3  Mackey  (D. 
C.)  165. 
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date  the  notice.*  A  notice  that  gives  neither  the  name  of  the 
mortgagor  nor  of  the  mortgagee,  nor  a  correct  reference  to  the 
page  of  the  volume  of  the  records  in  which  the  mortgage  was  re- 
corded, is  fatally  defective.*  A  notice  which  stated  that  the  sale 
would  take  place  by  order  of  the  mortgagee,  without  giving  his 
name,  was  held  to  be  sufficient.*  Omitting  the  middle  initial  is  an 
immaterial  defect  in  the  notice."*  In  Massachusetts  the  notice  need 
not  state  the  names  of  those  who  have  acquired  an  interest  in  the 
estate  from  the  mortgagor  since  the  mortgagee's  title  accrued.' 
In  New  York  the  omission  of  the  name  of  one  of  the  mortgagors 
and  an  error  in  the  name  of  the  mortgagee  in  the  notice  rendered 
the  sale  illegal.*  But  it  was  also  held  that  a  notice  of  sale  giving 
to  the  public  the  means  of  ascertaining  the  facts  required  to  be 
stated  in  the  notice  of  sale,  by  accurate  reference  to  the  record  of 
the  mortgage  in  the  clerk's  office,  is  enough,  and  that  a  strict  con- 
formity to  the  provisions  of  the  statute  is  not  essential  to  the 
validity  of  the  foreclosure.'''  Executors  of  a  mortgagee  sufficiently 
disclosed  their  interest  in  the  notice  by  affixing  to  their  names  the 
words  "executors  of  A  B,  deceased."  ®   In  Minnesota  a  notice  which 


1.  Abbot  V.  Banfield,  43  N.  H.  152. 
Discrepancy  in   Names. r—  In  Michigan 

a  notice  describing  the  mortgagor  as 
"  Emma  Livermore,"  instead  of 
"  Ermina,"  was  held  invalid.  Lee  v. 
Clary,  38  Mich.  223. 

In  Texas  a  notice  describing  the 
owner  of  the  premises  as  "  Stezler," 
instead  of  "  Seitzler,"  was  held  in- 
sufficient. Texas  Sav.  Loan  Assoc,  v. 
Seitzler,  (Tex.  Civ.  App.  1896)  34  S.  W. 
Rep.  348. 

A  notice  which  described  the  mort- 
gage as  given  to  "  Anna  H.Dixon" 
when  the  real  name  of  the  mortgagee 
was"  Dickson,"  and  the  dale  of  the 
mortgage  as  1848  when  the  real  date 
was  1849,  and  the  date  of  the  notice  as 
December  28th  when  the  real  date 
was  December  18th,  was  held  by  Jus- 
tice Lamar  not  defective  under  the 
Michigan  statutes.  Bacon  v.  North- 
western Mat.  L.  Ins.  Co.,  131  U.  S.  258; 
Reading  v.  Waterman,  46  Mich.  107. 

2.  Hoffman  v.  Anthony,  6  R.  I.  282. 
See  also  Ohnsburg  v.  Turner,  87  Mo. 
127.  But  a  mere  omission  of  the 
names  of  the  mortgagor  and  mort- 
gagee in  the  advertisement  of  sale  is 
not  a  fatal  defect.  Colgan  v.  McNa- 
mara,  16  R.  I.  554. 

In  Minnesota,  the  notice  of  sale  un- 
der a  power-of-sale  mortgage  must  be 
signed  by  each  legal  owner  of  the  mort- 
gage. It  was  accordingly  held  in  Dun- 
ning V.   McDonald,    54   Minn,   i,  that 


when  a  mortgagee,  after  the  first  publi- 
cation, assigns  part  of  the  mortgage, 
and  the  notice  is  not  afterwards  signed 
by  the  assignees,  the  sale  is  Invalid. 
See  also  Bottineau  v.  .^tna  L.  Ins.  Co., 
31  Minn.  125. 

As  to  signing  notices  of  sale  in  the 
foreclosure  of  power  of  sale  mortgages, 
Wing,  J.,  in  Niles  v.  Ransford,  i  Mich. 
338,  says:  "  It  is  urged  that  the  notice 
of  sale  is  not  required  by  the  statute  to 
be  signed  by  any  one,  but  no  concep- 
tion can  be  found  of  a  legal  notice 
which  does  not  disclose  on  its  face  that 
it  emanates  from  some  person  or  court 
claiming  to  have  the  power  to  act  in 
the  manner  indicated  by  the  notice.  It 
is  this  that  gives  to  it  its  force,  that 
makes  it  a  notice." 

3.  Fitzpatrick  v.  Fitzpatrick,  6  R.  I. 
64.  In  Woonsocket  Sav.  Inst.  v. 
American  Worsted  Co.,  13  R.  I.  255, 
notice  which  did  not  give  the  name  of 
the  assignee,  nor  cite  the  record  of  as- 
signment, nor  show  that  it  was  re- 
corded, was  held  sufficient. 

4.  White  V.  McClellan,  62  Md.  347. 

5.  Silva  V.  Turner,  166  Mass.  407; 
Learned  v.  Foster,  117  Mass.  365. 
Roche  V.  Farnsworth,  106  Mass.  509,  is 
overruled, 

6.  Thompson  v.  U.  S.  Loan  Com'rs, 
79  N.  Y.  54. 

7.  Candee  v.  Burke,  i  Hun  (N.  Y.) 
546;  Judd  V.  O'Brien,  21  N.  Y.  186. 

8.  People  V.  Prescott,  3  Hun  (N.  Y.) 
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does  not  state  when  the  mortgage  was  recorded,  though  other- 
wise sufficient,  is  invalid.*  In  Michigan  the  notice  may  omit  the 
book  and  page  in  which  the  mortgage  is  recorded.*  In  Missouri 
a  statute  providing  that  a  notice  of  sale  under  a  trust  deed  "shall 
set  forth  the  date  and  book  and  page  of  the  record  "  of  the  trust 
deed,  was  held  to  mean  that  the  notice  shall  state  the  date  of  the 
instrument,  not  the  date  of  the  record.^  Where  a  notice  recited 
the  wrong  page  of  the  record,  so  as  to  make  it  appear  that  the 
sale  was  under  a  different  trust  deed,  the  trustees  did  not  convey 
the  legal  title  to  the  land  under  the  sale."*  One  notice  of  sale  will 
not  be  sufficient  where  a  mortgagee  undertakes  to  foreclose  two 
mortgages  covering  different  parcels  of  land.*  In  Minnesota  a 
notice  of  sale  which  does  not  state  the  true  date  of  the  mortgage 
is  insufficient.® 

Description  of  the  Mortgaged  Property.  —  The  notice  of  sale  should 
clearly  describe  the  mortgaged  premises  so  as  to  apprise  the  public 
of  the  property  intended  to  be  sold.''     It  is  not  necessary  that 


419.     See   also   Yale   v.    Stevenson,  58 
Mich.  537. 

1.  Martin  v.  Baldwin,  30  Minn.   537. 

2.  McCammon  v.  Detroit,  etc.,  R. 
Co.,  103  Mich.  104. 

5.  Morgan  v.  Joy,  121  Mo.  677. 

4.  Freeman  v.  Moffitt,  119  Mo.  280. 

6.  Morse  v.  Byam,  55  Mich.  595. 

6.  Clifford  v.  Tomlmson,  62  Minn. 
195,  where  the  court,  by  Buck,  J.,  said: 
"  Our  statute  in  regard  to  foreclosure 
of  mortgages  by  advertisement  pro- 
vides that  every  such  notice  shall 
specify  'the  date  of  the  mortgage,  and 
when  and  where  recorded.'  Gen.  Stat. 
1894,  §  6033,  subd.  2.  This  foreclosure 
by  advertisement  is  a  statutory  remedy, 
and  all  the  essential  requisites  must 
be  strictly  pursued,  or  the  proceed- 
ings will  be  held  void.  If  the  true 
date  can  be  disregarded  and  an  errone- 
ous one  substituted,  even  though  it  be 
a  difference  of  only  two  days,  then  we 
do  not  see  why  an  erroneous  date 
where  the  difference  would  be  much 
greater  might  not  be  substituted.  And 
if  an  erroneous  subsequent  date  may 
be  used,  why  not  a  prior  date?  To  hold 
that  a  difference  of  two  days  in  the  date 
renders  the  foreclosure  invalid  may 
seem  somewhat  technical,  but  we  have 
no  discretion  to  exercise,  as  the  require- 
ments of  the  statute  are  absolute.  The 
proceeding  is  one  in  derogation  of 
common  law,  and  the  remedy  must  be 
strictly  and  closely  pursued.  It  is  not 
a  hardship  to  require  of  the  mortgagee 
that  he  make  the  notice  definite  and 
certain,  and  especially  should   this   be 


done  where  proprietary  rights  are  in- 
volved. *  *  *  Numerous  authorities 
in  our  own  state,  and  some  elsewhere, 
are  cited  to  the  effect  that  in  foreclosure 
by  advertisement  a  substantial  compli- 
ance with  the  statutory  requirements  is 
all  that  is  necessary.  But  a  statement 
of  the  true  date  in  the  notice  is  material 
— made  so  by  a  mandatory  statute — 
and  therefore  its  omission  is  not  even 
a  substantial  compliance  with  its  re- 
quirements. The  wrong  date  cannot 
be  substantially  the  same  as  the  cor- 
rect one.  Intending  purchasers  at  the 
sale  might  be  deterred  from  bidding, 
upon  such  an  error,  and  thus  the  mort- 
gagor be  injured,  because,  in  case  of 
a  deficiency,  he  would  be  liable." 

7.  Newman  v.  Jackson,  12  Wheat. 
(U.  S.)  570;  Chase  v.  McLellan,  49  Me. 

375. 

Instances  of  Sufficient  and  Insufficient 
Notices.  —  But  where  the  premises  were 
described  as  situated  "  in  the  north- 
erly part  of  the  city  of  Providence, 
being  the  lot  of  land  numbered  ten  on  a 
plat  of  the  land  of  S.  W.,  surveyed  and 
platted  by  H.  F.  W.,  July  7,  1845,"  and 
the  plat  was  recorded,  the  notice  was 
sufficient.  Fitzpatrick  v.  Fitzpatrick, 
6  R.  I.  64.  See,  also  Callaghan  v. 
O'Brien,  136  Mass.  378. 

Where  a  tract  advertised  contained 
four  acres  more  than  the  tract  em- 
braced in  the  mortgage,  the  sale  was 
held  void.  Fenner  v.  Tucker.  6  R.  I. 
551.  But  see  Schoch  v.  Birdsall,  48 
Minn.  441. 

The  mere  omission  to  state  the  town 
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the  notice  should  describe  the  premises  as  given  in  the  deed,*  but 
such  a  description  is  sufficient.*  A  description  in  the  notice 
which  does  not  conform  substantially  to  that  contained  in  the 
mortgage,  and  does  not  state  the  quantity  nor  the  metes  and 
bounds  of  the  land,  nor  whether  the  land  is  a  farm  or  a  lot,  is  void.* 
A  statement  of  the  improvements  in  the  notice  is  not  necessary."* 
Amount  of  Indebtedness.  —  The  amount  of  the  debt  must  be  stated 
in  the  notice  with  substantial  accuracy.*  Where  the  amount 
stated  in  the  notice  is  in  excess  of  what  is  really  due,  a  sale  made 
in  pursuance  of  such  notice  will  not  be  void  unless  fraud  or  injury 
is  shown.*  If  the  statutes  and  the  mortgage  or  deed  of  trust  do 
not  require  a  statement  of  the  amount  due  in  the  notice,  a  state- 
ment that  there  has  been  a  default  in  the  conditions  of  the  security 


in  which  the  lot  is  situated  is  not 
objectionable.  The  notice  need  not 
state  that  so  much  of  the  land  will,  be 
sold  as  is  necessary  to  pay  the  debt. 
Curry  v.  Hill,  18  W.  Va.  370.  But  if 
it  does  so  state,  it  is  not  objectionable 
as  not  designating  the  precise  parcel 
of  land  to  be  sold.  Snyder  v.  Hem- 
mingway,  47  Mich.  549. 

A  description  of  land  as  "  lot  No.  6  in 
block  2,  of  Howard's  addition  to  the 
town  of  L,"  when  there  were  three 
"Howard's  additions,"  was  held  a  suffi- 
cient description  under  the  Missouri 
statutes.  Noland  v.  Lee's  Summit 
Bank,  129  Mo.  57.  But  a  notice  which 
described    property   as   "  lot   eight   in 

block  109  of addition,"  was  held 

not  to  be  valid.  Texas  Sav.  Loan 
^.ssoc.  V.  Seitzler,  (Tex.  Civ.  App.  1896) 
H  S.  W.  Rep.  348. 

Abbreviations  such  as  "  w.  hf.  of  the 
n.  w.  qr.  of  sec.  35  in  t.  23,  n.  of  r.  4, 
w.,"  will  not  vitiate  the  notice.  Ban- 
semer  v.  Mace,  18  Ind.  27. 

A  notice  is  not  invalid  because  it  de- 
scribes an  excepted  parcel  of  land  as 
conveyed  to  "  Davis  Estes  "  instead  of 
to  "  Susan  Estes."  Wilson  v.  Page, 
76  Me.  279. 

1.  Chase  v.  McLellan,  49  Me.  375. 

2.  Colorado.  —  Loveland  r.  Clark,  11 
Colo.  265. 

Alassachusetts.  —  Stickney  v.  Evans, 
127  Mass.  202;  Colcord  v.  Bettinson, 
131  Mass.  233;  Model  Lodging  House 
Assoc.  V.  Boston,  114  Mass.  133;  Aus- 
tin V.  Hatch,  159  Mass.  198;  Streeter  v. 
Ilsley,  151  Mass.  291. 

Montana.  —  Butte  First  Nat.  Bank  v. 
Bell  Silver,  etc.,  Min.  Co.,  8  Mont.  32. 

South  Carolina.  —  Robinson  v.  Ama- 
teur Assoc,  14  S.  Car.  148. 

United  States.  —  Bell  Silver,  etc.,  Min. 


Co.    V.    Butte    First     Nat.    Bank,    156 
U.  S.  470. 

3.  Rathbone  v.  Clarke,  9  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  66,  note. 

4.  Austin  V.  Hatch,  159  Mass.  198;^ 
Robinson  v.  Amateur  Assoc,  14  S.  Car. 
148. 

5.  Illinois.  —  Hoyt  v.  Pawtucket  Sav. 
Inst.,  no  111.  390;  Reedy  v.  Millizen, 
155  111.  636. 

Minnesota.  —  Kirkpatrick  v.  Lewis, 
46  Minn.  164;  Trafton  v.  Cornell,  62. 
Minn.  442. 

New  York.  —  Burnet  v,  Denniston,  5 
Johns.  Ch.  (N.  Y.)  35. 

Ohio.  —  Johnson  v.  Turner,  7  Ohio 
pt.  ii.  216;  2  Perry  on  Trusts,  §  602. 

6.  California.  —  Savings,  etc.,  Soc 
V.  Burnett,  106  Cal.  514. 

Illinois.  —  Kerfoot  v.  Billings,  160 
111.  575;  Fairman  v.  Peck,  87  111.  156; 
Bowman  v.  Ash,  36  111.  App.  115;  Jen- 
kins V.  Pierce,  98  111.  646;  Hamilton  v. 
Lubukee,  51  111.  415. 

Maryland.  —  White  v.  McClellan,  62 
Md.  347. 

Minnesota.  —  Menard  v.  Crowe,  20- 
Minn.  448;  Bowers  v.  Hechtman,  45 
Minn.  238.  In  Butterfield  v.  Farnham, 
19  Minn.  85,  the  amount  claimed  in  the 
notice  was  $34,251,  or  an  excess  of 
$7,335.  and  the  court,  by  Ripley,  C.  J., 
said:  "  We  think  that  the  result  of  the 
decisions  on  this  point  in  New  York 
*  *  *  as  well  as  here  is  that  in 
the  absence  of  fraud  in  law,  fraud  in 
fact,  or  actual  injury,  the  claiming  of 
more  than  is  either  actually  legally  due 
or  stipulated  for  in  the  contract  cannot 
affect  the  validity  of  the  sale."  Citing^ 
Jencks  v.  Alexander,  11  Paige  (N.  Y.) 
619;  Klock  V.  Cronkhite,  i  Hill  (N.  Y.) 
107;  Spencer  z/.  Annan,  4  Minn.  542; 
Ramsey  v.  Merriam,  6  Minn.  168. 
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will  be  sufficient.  *  A  notice  which  states  an  amount  less  than 
that  actually  due  is  not  void.*  Where  there  are  separate  mort- 
gages on  distinct  lots  in  one  instrument,  the  notice  should  state 
the  amount  due  with  reference  to  each  separate  lot.'  A  notice 
which  does  not  specify  the  exact  amount  of  future  instalments 
to  which  the  premises  are  to  be  subject  in  the  hands  of  the  pur- 
chaser, is  calculated  to  destroy  competition  and  is  sufficient  to 
avoid  a  sale.* 

Time  of  Sale.  —  A  notice  should  specify  some  particular  time  for 
the  occurrence  of  the  sale.'  A  sale  made  before  the  time  stated 
in  the  notice  is  void.®  But  a  sale  made  within  the  hour  follow- 
ing the  time  stated  in  the  notice  is  valid.''' 

Place  of  Sale.  —  The  place  of  sale  must  be  stated  in  the  notice.* 
If  the  place  stated  does  not  exist  the  sale  will  be  void.*     Where 


1.  Bush  V.  Sherman,  80  111.  160;  Jen- 
kins V.  Pierce,  98  111.  646;  Gooch  v. 
Addison,  (Tex.  Civ.  App.  1896)  35  S.  W. 
Rep.  83;  Pearce  v.  Savage,  45  Me.  90. 

2.  Bansemer  v.  Mace,  18  Ind.  27. 

3.  Bitzer  f .  Campbell,  47  Minn.  221; 
Hull  V.  King,  38  Minn.  349. 

In  Mason  v.  Goodnow,  41  Minn.  9, 
the  court,  by  Mitchell,  J.,  says:  "  The 
statute  requires  that  the  notice  of  sale 
shall  state,  among  other  things,  the 
amount  claimed  to  be  due  thereon  at 
the  date  of  the  notice,  and  what  the 
statute  requires  must  be  substantially 
complied  with.  The  purpose  of  this 
requirement  is  manifest.  It  is  that  the 
persons  interested  may  know  how 
much  is  claimed  against  their  property, 
so  that  they  may  take  action  accord- 
ingly. It  is  not  enough  that  it  refers 
to  the  record,  which  may  furnish  the 
means  of  ascertaining  the  information. 
The  notice  must  contain  it.  Martin  v. 
Baldwin,  30  Minn.  537.  The  very  ob- 
ject of  putting  mortgage  security  in 
this  form  is  to  enable  the  different  lots 
to  be  sold  to  different  parties,  subject 
only  to  their  respective  shares  of  the 
debt  as  apportioned  in  the  conveyance. 
This  notice  gives  a  party  no  informa- 
tion whatever  as  to  how  much  is  due, 
or  claimed  to  be  due,  on  any  particular 
lot,  but  merely  states  the  amount 
claimed  on  the  whole,  as  if  all  the  lots 
were  liable  in  solido  for  that  amount." 

4.  Jencks  f.  Alexander,  11  Paige  (N. 
Y.)  619. 

6.  Patterson  v.  Miller,  52  Md.  38S; 
Fitzpatrick  v.  Fitzpatrick,  6  R.  I.  64. 

Where  a  statute  requires  that  the 
notice  should  specify  the  time  of  sale, 
which  must  occur  between  the  hours 
of  nine  o'clock  a.  m.  and  the  setting  of 


the  sun,  the  notice  will  be  sufficient 
without  stating  a  particular  hour.  Me- 
nard V.  Crowe,  20  Minn.  448;  Thor- 
warth  V.  Armstrong,  20  Minn.  464; 
Meier  v.  Meier,  105  Mo.  411. 

6.  Richards  v.  Finnegan,  45  Minn. 
208. 

7.  McGovern  v.  Union  Mut.  L.  Ins. 
Co.,  109  111.  151. 

8.  Burnet  v.  Denniston,  5  Johns.  Ch. 
(N.  Y.)  35;  Patterson  v.  Miller,  52  Md. 
388;  Fitzpatrick  v.  Fitzpatrick,  6  R.  I. 
64. 

Snfficiency  of  Notice.  —  A  notice  of  sale 
which  states  that  the  sale  will  take 
place  at  the  city  hall.  New  York,  is 
sufficient  without  giving  a  more  defi- 
nite description.  Hornby  v.  Cramer, 
12  How.  Pr.  (N.  Y.  Supreme  Ct.)  490. 
See  also  Thorwarth  v.  Armstrong,  20 
Minn.  464. 

Where  two  trust  deeds  upon  the  same 
property  provide  for  different  places  of 
sale,  a  trustee  foreclosing  both  securi- 
ties may  advertise  the  sale  to  occur  at 
either  place.      Rice  v.   Brown,   77  111. 

549- 

If  the  place  of  sale  is  left  to  the  dis- 
cretion of  trustees  the  notice  may  state 
a  place  of  sale  outside  of  the  state  in 
which  the  lands  are  situated,  provided 
it  is  not  prejudicial  to  the  parties. 
Ingle  V.  Jones,  43  Iowa  287. 

Where  a  statute  requires  the  sale  to 
take  place  within  the  county,  the  mort- 
gagee may  advertise  the  sale  to  take 
place  anywhere  within  the  county,  al- 
though the  power  in  the  mortgage  stipu- 
lates that  the  sale  should  take  place 
upon  the  premises.  Butterfield  v. 
Farnham,  19  Minn.  85. 

9.  In  Bottineau  v.  MtnA  L.  Ins.  Co., 
31    Minn.    125,    Gilfillan,    C.   J.,  says: 


9  Encyc.  PI.  &  Pr.— 12 
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a  trust  deed  requires  the  sale  to  be  made  at  a  court  house  which 
is  subsequently  destroyed  by  fire,  a  notice  of  sale  should  state  the 
court  house  actually  in  use  at  the  time  of  the  sale.*  A  notice 
which  states  that  the  sale  will  occur  at  a  place  where  the  court 
house  stood  is  not  valid.* 

cc.  Time  of  Sale  —  The  Hour.  —  The  sale  should  be  opened  at  the 
time  advertised,  though  fractions  of  an  hour  are  not  considered, 
and  if  commenced  within  the  hour  the  sale  is  valid.*  But  a  sale 
made  prior  to  the  hour  stated  in  the  notice  is  void."*  The  sale 
should  be  held  during  ordinary  business  hours,*  and  where  a  local 
custom  exists,  the  hour  should  conform  to  the  custom.® 

Holiday  or  Sunday.  —  A  sale  may  properly  be  held  during  Christ- 
mas week,'  and  on  Washington's  birthday.*  In  New  York  it 
has  been  held  that  a  valid  sale  may  be  made  on  Sunday.® 

(id.  Place  of  Sale.  —  Unless  restricted  by  statutory  enactment*® 


"  The  designation  of  a  place  of  sale  is 
an  essential  requisite  of  the  notice, 
without  which  it  is  in  law  no  notice 
whatever." 

1.  Gregory  v.  Clarke,  75  111.  485; 
Wilhelm  v.  Schmidt,  84  111.  183;  Alden 
r.  Goldie,  82  111.  581;  Hambright  v. 
Brockman,  59  Mo.  53. 

2.  Hambright  v.  Brockman,  59  Mo. 
53.     But  see  Chandler  v.  White,  84  111. 

435- 

5.  McGovern  v.  Union  Mut.  L.  Ins. 
Co.,  109  111.  151;  Lester  v.  Citizens' 
Sav.  Bank,  17  R.  I.  88. 

Holding  Sale  Open.  —  When  the  trus- 
tee delayed  the  sale  after  bidding 
ceased,  and  for  some  time  after  the  ex- 
piration of  the  hour,  for  the  purpose  of 
enabling  complainants  to  apply  for 
an  injunction  restraining  the  sale,  it 
was  held  that  the  delay  did  not  invali- 
date the  sale.  Erwin  v.  Hall,  18  111. 
App.  315- 

.After  Postponement  Annonnced, — A  sale 
made  at  the  time  stated  in  the  original 
notice  after  postponement  had  been 
announced  is  irregular  and  void. 
Jackson  v.  Clark,  7  Johns.  (N.  Y.)  218. 

4.  Richards  v.  Finnegan,  45  Minn. 
208. 

6.  Burr  v.  Borden,  61  111.  389. 
Ordinary  Business  Honrs.  —  In  Burr  z/. 

Borden,  61  111.  389,  it  was  held  that  the 
hours  between  9  A.  m.  and  4  p.  M.  be- 
long to  the  ordinary  business  portion 
of  the  day. 

In  Minnesota  the  statute  requires  the 
sale  to  take  place  "  between  the  hours 
of  nine  o'clock  in  the  forenoon  and  the 
setting  of  the  sun. "  Menard  v.  Crowe, 
20  Minn.  448. 


6.  Holdsworth  v.  Shannon,  113  Mo. 
508. 

7.  Anderson  v.  White,  22  Wash.  L. 
Rep.  (D.  C.)  159. 

8.  Stewart  v.  Brown,  112  Mo.  171. 

9.  Westgate  v.  Handlin,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)  372;  Sayles  v. 
Smith,  12  Wend.  (N.  Y.)  57. 

10.  No  Extra-territorial  Force. — Statu- 
tory regulations  have  no  extra-territo- 
rial force.  Carpenter  v.  Black  Hawk 
Gold  Min.  Co.,  65  N.  Y.  43;  Elliott  v. 
Wood,  45  N.  Y.  71;  Central  Gold  Min. 
Co.  V.  Piatt,  3  Daly  (N,  Y.)  263.  And 
where  a  mortgage  executed  in  one 
state  authorizes  a  sale  in  another  state 
the  sale  may  be  properly  held  in  the 
latter  state,  in  the  absence  of  any  con- 
flicting laws  at  the  place  of  contract. 
Carpenter  v.  Black  Hawk  Gold  Min. 
Co.,  65  N.  Y.  43;  Central  Gold  Min. 
Co.  V.  Piatt,  3  Daly  (N.  Y.)  263. 

Instruments  Executed  Prior  to  Statute. 
—  Such  provisions  of  the  statute  do 
not  apply  to  instruments  executed  be- 
fore its  enactment.  McConneaughey 
V.  Bogardus,  106  111.  321;  Goddard  v. 
Reagan,  8  Tex.  Civ.  App.  272. 

The  Uississippi  Code,  1S92,  §  24  84, 
provides  that  if  a  mortgage  or  trust 
deed  with  power  of  sale  be  silent  as  to 
the  place  of  sale,  a  sale  may  be  made 
after  condition  broken  on  such  notice 
and  at  .such  place  as  is  required  for 
sheriff's  sales  of  like  property.  Good- 
man V.  Durant  Bldg.,  etc.,  Assoc.,  71 
Miss.  310. 

Statute  Controls  Provision  in  Instru- 
ment.—  Where  the  statute  provides  the 
place  for  holding  sales,  compliance 
with  such  statute  must  be  made,  even 
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the  place  of  sale  is  governed  by  the  terms  of  the  trust  deed  or 
mortgage,  if  such  provision  is  therein  made.*  Where  no  provi- 
sion is  made  either  by  the  terms  of  the  power  or  by  statute,  the 
place  of  sale  is  in  the  discretion  of  the  trustee.* 

Presumption  of  Regularity.  —  It  will  be  presumed  that  the  sale  was 
held  at  the  proper  place,  in  the  absence  of  evidence  to  the  con- 
trary, and  where  good  faith  is  shown  technical  objections  will  not 
be  considered;'  but  where  the  premises  were  in  the  possession  of 
the  military  authorities  and  all  persons  were  forbidden  to  enter 
upon  them,  a  sale  under  a  defaulted  deed  of  trust  was  set  aside.* 

Sale  at  Court  House  Door.  —  Sales  are  usually  held  at  the  door  of  the 
court  house,*  and  technical  objections  will  not  be  considered  in 
the  absence  of  a  showing  of  prejudice.®     Where  the  court  house 


though  the  instrument  itself  prescribes 
a  different  place.  Webb  v.  Haeffer,  53 
Md.  187. 

In  the  Ahsence  of  a  Provision  in  a 
Power  of  Sale  Mortgage  fixing  the  place 
of  sale,  the  sale  ought  to  be  as  provided 
by  law  for  trustee's  sales.  Calloway  v. 
People's  Bank,  54  Ga.  441. 

In  Chilton  v.  Brooks,  71  Md.  445,  it 
was  held  that  a  sale  on  the  premises  in 
the  city  of  Baltimore  was  properly 
made,  although  at  the  time  of  the  exe- 
cution of  the  mortgage  the  land  was 
situated  in  Baltimore  county,  subse- 
<}uently  annexed  to  the  city  of  Balti- 
more, and  the  law  required  the  sale  to 
be  made  in  the  county  where  the  land 
was  situated. 

1.  Colcord  V.  Bettinson,  131  Mass. 
233;  Stewart  v.  Brown,  112  Mo.  171; 
Durrell  v.  Farwell,  (Tex.  Civ,  App. 
1894)  27  S.  W.  Rep.  795. 

Division  of  County.  —  Where  a  deed  of 
trust  provides  that  the  mortgaged 
property  shall  be  sold  at  the  county 
seat  of  a  certain  county,  and  the  county 
is  afterwards  subdivided,  a  sale  made 
at  the  county  seat  of  one  of  the  new 
counties  is  void.  Durrell  v.  Farwell, 
(Tex.  Civ.  App.  1894)  27  S,  W,  Rep.  795. 

2.  Olcott  V.  Bynum.  17  Wall.  (U.  S.) 
44;  Calloway  v.  People's  Bank,  54  Ga. 
441;  Morriss  v.  Virginia  Ins.  Co.,  90 
Va.  370;  Hess  v.  Dean.  66  Tex.  663. 

Discretion. — Where  authority  is  given 
in  the  mortgage  to  advertise  the  time, 
place,  and  terms  of  sale,  this  is  in  effect 
an  authority  to  the  mortgagee  to  fix  the 
time,  place,  and  terms  of  sale.  Callo- 
way V.  People's  Bank,  54  Ga.  441. 

Where  the  mortgage  is  silent  as  to 
the  place  of  sale,  it  is  in  the  discretion 
of  the  trustee,  and  a  sale  made  on  the 
premises  in  such  a  case  was  sustained 


although  they  were  remotely  located. 
Olcott  V.  Bynum.  17  Wall.  (U.  S.)  44. 

Conflicting  Provisions  in  Trust  Deeds.  — 
Where  several  trust  deeds  were  given 
on  the  same  property,  and  there  was  a 
conflict  in  their  provisions  as  to  place 
of  sale,  a  sale  at  one  of  the  places  desig- 
nated was  held  valid,  inasmuch  as 
the  amount  realized  was  not  sufficient 
to  satisfy  the  claims  under  the  trust 
deed  designating  such  place  as  the 
place  of  sale.     Rice  v.  Brown,  77  111. 

549- 

Outside  of  State. —  In  Ingle  v.  Jones, 
43  Iowa  286,  it  was  held  that  the 
fact  that  the  sale  was  made  at  a  place 
outside  of  the  state  in  which  the 
lands  were  situated,  upon  notice  of 
publication  there  made,  would  not  in- 
validate it,  in  the  absence  of  proof  that 
the  parties  in  interest  were  prejudiced 
thereby. 

3.  German  Bank  v.  Stumpf,  73  Mo. 
311:  Colcord  z/.Bettinson,  131  Mass.  233. 

4.  Green  v.  Alexander,  7  D.  C.  147. 
6.  Statutory  Provisions  —  Texas.  —  By 

the  court  house  door  of  a  county  is 
meant  either  of  the  principal  entrances 
to  the  house  provided  by  proper  author- 
ity for  the  holding  of  the  district 
court;  and  where  from  any  cause 
there  is  no  such  house,  the  door  of  the 
house  where  the  district  court  was 
last  held  in  that  county  shall  be  deemed 
to  be  the  court-house  door.  Where  the 
court  house  or  other  house  used  by  the 
court  has  been  destroyed  by  fire  or 
other  cause  and  another  has  not  been 
designated  by  the  proper  authority,  the 
place  where  such  house  stood  shall  be 
deemed  to  be  the  court-house  door. 
Boone  v.  Miller,  86  Tex.  74. 

6.  Where  there  Are  Several  Doors. — 
Thus  where  the  deed  provides  that  the 
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was  destroyed  prior  to  the  sale,  a  sale  made  upon  the  ruins  was 
held  to  be  a  compliance,*  and  under  like  circumstances  sales  have 
been  sustained  when  held  at  the  place  used  and  occupied  for  court 
purposes  at  the  time.*  It  is  immaterial  whether  or  not  the  court 
house  is  the  one  in  existence  at  the  time  of  the  execution  of  the 
trust  deed,'  or  whether  there  was  any  court  house  at  the  time 
of  the  execution  of  the  deed.*  Where  by  law  the  court  house  is 
removed  to  a  different  place  in  the  same  city  after  the  execution 
of  a  deed  of  trust,  the  sale  must  be  held  at  the  new  place,*  and  so 
at  the  court  house  of  a  newly  organized  county  which  includes 
the  land  sold.*  A  sale  held  at  the  door  of  a  building  used  for  a 
county  and  commissioner's  court,  is  not  a  compliance  with  a  pro- 
vision for  a  sale  at  the  court  house  door.''  In  case  more  than  one 
court  house  is  located  in  a  county,  the  sale  should  properly  be 
made  at  the  county  seat.® 

€e.  By  Whom  Sale  Conducted  under  Deed  of  Trust  —  By  Trustee.  —  The 
power  contained  in  a  deed  of  trust  is  a  personal  one  and  cannot  be 
delegated,  in  the  absence  of  an  express  authorization  in  the 
instrument  itself.®  It  is  not  sufficient  that  the  trustee  is  present 
at  the  opening  and  close,  if  he  absents  himself  during  the  progress. 


sale  shall  be  at  the  front  door  and  there 
are  three  front  doors,  the  sale  at  any 
one  is  good  in  the  absence  of  anything 
in  the  deed  to  indicate  which  door  was 
meant.  Martin  v.  Barth,  4  Colo,  App. 
346. 

ScJe  at  Head  of  Stairway  Leading  to 
Ck>iirt  Booms.  —  So  with  a  sale  held  on  a 
landing  at  the  head  of  a  stairway  lead- 
ing to  rooms  used  for  court  purposes. 
Maloney  v.  Webb,  112  Mo.  575. 

Sale  at  East  instead  of  South  Door. — 
A  sale  at  the  east  door  was  sustained 
although  the  provision  of  the  deed 
required  the  sale  to  be  made  at  the 
south  door,  there  being  no  showing  of 
prejudice.  Hickeyz/.  Behrens,  75  Tex. 
488. 

1.  Long  V.  Rogers,  6  Biss.  (U.  S.) 
416;  Chandler  v.  White,  84  111.  435; 
Waller  v.  Arnold,  71  111.  350. 

2.  Gregory  v.  Clarke,  75  111.  485; 
Alden  v.  Goldie,  82  111.  581;  Wilhelm  v. 
Schmidt,  84  111.  183;  Johnson  v.  Cocks, 
37  Minn.  530;  Hambright  v.  Brock- 
man,  59  Mo.  56;  Stewart  v.  Brown, 
112  Mo.  171;  Riggs  V.  Owen,  120 
Mo.  176. 

8.  Waller  v.  Arnold,  71  111.  350. 

4.  Moore  v.  Isbel,  40  Iowa  383; 
Davis  V.  Hess,  103  Mo.  31. 

Where  the  deed  provided  for  a  sale 
at  the  court-house  door,  and  at  the  time 
of  the  execution  there  were  two  houses 
called  court  houses,  parol  evidence  was 


held  admissible  to  show  which  was  in- 
tended; and  obiter,  "  if  the  sale  was 
not  held  at  the  place  intended  it  was 
invalid."  Goff  v.  Roberts,  72  Mo.  570. 
6,  Napton  v.  Hurt,  70  Mo.  497. 

6.  Williams  v.  Pouns,  48  Tex.  141. 

7.  Boone  v.  Miller,  86  Tex.  74. 

8.  Gray  v.  Worst,  129  Mo.  122, 

9.  Illinois.  —  Grover  v.  Hale,  107  111. 
638;  Jenkins  v.  Pierce,  98  111.  646; 
Flower  v.  Elwood,  66  111.  438. 

Mississippi.  —  Doe  v.  Robinson,  24 
Miss.  688. 

Missouri.  —  St.  Louis  v.  Priest,  88 
Mo.  612;  Spurlock  v.  Sproule,  72  Mo. 
503;  Brickenkamp  v.  Rees,  69  Mo.  426; 
Landrum  v.  Union  Bank,  63  Mov  48; 
Pickett  V.  Jones,  63  Mo.  195;  Harper 
V.  Mansfield,  58  Mo.  17;  Bales  v.. 
Perry,  51  Mo.  449;  Graham  v.  King,. 
50  Mo.  22;  Vail  V.  Jacobs,  62  Mo.  130;; 
Howard  v.  Thornton,  50  Mo.  291;, 
Whittelsey  v.  Hughes,  39  Mo.  13. 

Texas.  —  Fuller  v.  O'Neil,  69  Tex.. 
34g;  Hess  v.  Dean,  66  Tex.  663. 

Utah. —  Singer  Mfg.  Co.  v.  Chalmers 
2  Utah  542. 

West  Virginia.  —  Smith  v.  Lowther, 
35  W.  Va.  300. 

Deputy.  —  Where  the  terms  of  the 
deed  authorized  the  United  States 
marshal  to  sell  the  property,  a  sale 
made  by  a  deputy  as  "  auctioneer  " 
was  held  void.  Singer  Mfg.  Co.  v. 
Chalmers,  2  Utah  542. 
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of  the  sale.*  But  the  method  of  appointment  of  an  agent  is 
immaterial  if  the  power  authorizes  it.* 

Joint  Trustees.  —  It  is  a  general  rule  of  equity  that  where  two  or 
more  persons  are  jointly  made  trustees,  the  power  must  be  exer- 
cised by  all,^  unless  the  power  is  also  given  in  severalty.*  The 
rule  seems  to  be  relaxed  in  cases  of  sales  under  trust  deeds,  and 
the  mere  absence  of  one  of  the  trustees  from  a  sale  is  not  suffi- 
cient ground  for  setting  it  aside.* 

Death  or  Disability  of  Trustee.  —  It  is  a  rule  which  admits  of  no 
exception,  that  equity  never  wants  a  trustee,  or  in  other  words, 
that  if  a  trust  is  once  properly  created,  the  incompetency,  dis- 
ability, or  death  of  a  trustee  shall  not  defeat  it.®  Where  the 
power  itself  designates  the  successor  in  case  of  the  death  or  other 
disability  of  the  original  trustee,  such  successor  may  conduct  the 
sale,''  and  in  the  absence  of  any  provision  in  the  instrument  itself 
the  court  will  upon  proper  application  appoint  a  successor.* 

ff.  By  Whom  Sale  Conducted  under  Power  of  Sale.  —  The  conduct 
of  a  sale  under  a  power  is  a  purely  ministerial  act,  and  does  not 
in  any  manner  affect  the  real  execution  of  the  power.  It  may  be 
performed  by  the  mortgagee  through  the  instrumentality  of  an 
auctioneer  or  any  similar  agent.* 


Ministerial  Acts. — Mere  mechanical  or 
ministerial  acts,  such  as  posting 
notices,  crying  the  sale,  and  receiving 
bids,  may  be  performed  by  others. 
Bales  V.  Perry,  51  Mo.  449;  Tyler  v. 
Herring,  67  Miss.  169. 

1.  Brickenkamp  v.  Rees,  69  Mo.  426. 

2.  Hess  V.  Dean,  66  Tex.  663. 
Assigns.  —  The  word  "  assigns  "  does 

not  give  the  trustee  discretionary  power 
to  delegate  his  authority.  Whittelsey 
V.  Hughes,  39  Mo.  13. 

3.  Townshend  v.  Wilson,  3  Madd. 
261;  Taylor  v.  Dickinson,  15  Iowa  483; 
Black  V.  Smith,  MacArthur  &  M.  (D.  C.) 
338;  Perry  on  Trusts  (3d  ed.),  §  412. 

4.  Taylor  z/.  Dickinson,  15  Iowa  483; 
Graeme  v.  Cullen,  23  Gratt,  (Va.)  266; 
Loveland  v.  Clark,  11  Colo.  265. 

6.  Smith  V.  Black,  115  U.  S.  308; 
Weld  V.  Rees,  48  111.  428. 

In  Smith  v.  Black.  115  U.  S.  308,  the 
notice  of  sale  was  signed  by  both  trus- 
tees, but  at  the  sale  only  one  of  the 
trustees  was  present.  It  was  held  that 
such  absence  from  the  sale  by  one  of 
the  trustees  was  not  of  itself  sufficient 
reason  for  setting  aside  the  sale.  In 
White  V.  Watkins,  23  Mo.  423,  the  court 
says:  "  Where  trustees  are  empow- 
ered by  a  deed  of  trust  to  act  S2pa- 
rately,  yet  if  they  elect  to  act  jointly,  as 
by  giving  a  joint  notice  of  sale,  one 
cannot  act  alone." 


6.  Perry  on  Trusts  (3d  ed.),  §  38. 

7.  Irish  V.  Antioch  College,  126  111. 
474;  Lake  v.  Brown,  116  111.  83;  Equi- 
table Trust  Co.  V.  Fisher,  106  111.  189; 
Bradford  v.  Jenkins.  41  Miss.  328; 
Hickman  v.  Dill,  32  Mo.  App.  509; 
McKnight  v.  Wimer,  38  Mo.  132,  over- 
ruling Miller  v.  Evans,  35  Mo.  45. 

8.  Clark  v.  Wilson,  53  Miss.  119; 
Ready  v.  Hamm,46  Miss.  422;  Holden 
V.  Stickney,  2  MacArthur  (D.  C.)  141; 
Pitzer  V.  Logan,  85  Va.  374. 

9.  Alabama.  —  Welsh  v.  Coley,  82 
Ala.  363;  Garland  v.  Watson,  74  Ala. 

323- 

California.  —  Kennedy  v.  Dunn,  58 
Cal.  339;  Fogarty  v.  Sawyer,  23  Cal. 
570. 

Georgia.  —  Palmer  v.  Young,  96  Ga. 
246. 

Illinois.  —  McHany  v.  Schenk,  88  111. 

357- 

Maryland.  —  Hubbard  v.  Jarrell,  23 
Md.  66. 

Massachusetts.  —  Cranston  v.  Crane, 
97  Mass.  459. 

Michigan.  —  Heinmiller  v.  Hathe- 
way,  60  Mich.  391;  Hofifman  v.  Har- 
rington, 33  Mich.  39c;  Snyder  v.  Hem- 
mingway,  47  Mich.  549. 

Minnesota.  —  Allen  v.  Chatfield,  8 
Minn.  435. 

New  Hampshire.  —  Hoit  v.  Russell 
56  N.  H.  559. 
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By  Assignee.  —  The  assignee  of  the  mortgage  debt  may  conduct 
the  sale  when  the  power  is  given  to  the  mortgagee  or  his  assigns 
to  sell  upon  default.*  But  the  assignee  cannot  sell  unless  the 
mortgage  confers  upon  him  that  power.*  An  assignment  of  the 
mortgage  without  the  debt  will  not  carry  the  power  of  sale,* 
although  it  amounts  to  an  equitable  assignment  of  the  debt.*  In 
Alabama  by  statute  the  power  may  be  exercised  by  any  person, 
or  the  personal  representative  of  any  person,  who  by  assignment 
or  otherwise  becomes  entitled  to  the  money  thus  secured.* 

gg.  Order  in  Which  Property  is  Sold  —  In  General.  —  It  is  the  duty 
of  a  trustee  in  a  deed  of  trust  to  inform  himself  as  to  the  condition 


North  Carolina.  —  Parker  v.  Banks, 
79  N.  Car.  4S0. 

Attorney,  Sheriff,  or  Deputy. —  Thus 
the  attorney,  in  the  absence  of  the 
mortgagee,  may  conduct  the  sale;  Mc- 
Hany  v.  Schenk,  88  111.  357;  Munn  v. 
Burges,  70  111.  604;  Hoit  v.  Russell,  56 
N.  H.  559;  Parker  v.  Banks,  79  N.  Car. 
4S0.  Or  the  sheriff;  Snyder  v.  Hem- 
mingway,  47  Mich.  549.  Or  his  deputy; 
Hejnmiller  v.  Hatheway,  60  Mich.  391; 
Hoffman  v.  Harrington,  33  Mich.  392. 

In  Minnesota  to  permit  the  mortgagee 
to  become  a  purchaser  the  sale  must  be 
conducted  by  the  sheriff.  Allen  v, 
Chatfield,  8  Minn.  435. 

The  Administrator  of  a  Mortgagee  may 
execute  a  power  of  sale  given  to  a 
mortgagee,  his  legal  representatives, 
heirs  or  assigns.  Stevens  v.  Shanna- 
han,  160  111.  330,  aV/«^  and  comment- 
ing on  Warnecke  v.  Lembca,  71  111.  91; 
Harnickell  v.  Orndorff,  35  Md.  341; 
and  a  power  of  sale  to  a  non-resident 
of  the  state  in  which  the  mortgaged 
premises  are  situated  may  be  executed 
by  the  administrator  appointed  in  the 
state  of  his  residence.  Stevens  v. 
Shannahan,  160  111.  330;  Hickox  v. 
Frank,  102  111.  660. 

Under  the  Maryland  Statute  which  au- 
thorizes the  insertion  of  a  clause  in  the 
mortgage  enabling  the  mortgagee  or 
any  other  person  named  therein  to  sell 
the  mortgaged  premises,  it  is  held  that 
the  particular  person  must  be  named 
and  that  the  execution  of  the  power 
cannot  be  delegated  by  the  mortgagee. 
Frostburg  Mut.  Bldg.  Assoc,  v.  Low- 
dermilk,  50  Md.  175;  Queen  City  Per- 
petual Bldg.  Assoc.   V.   Price,  53  Md. 

397- 

Under  a  former  statute  providing  for 
the  appointment  of  a  trustee  in  case  of 
insolvency  it  was  held  that  such  trus- 
tee of  an  insolvent  mortgagor  must 
exercise   the   power  of  sale,  but  under 


the  present  law  the  right  of  a  trustee 
or  mortgagee  to  act  is  not  interfered 
with.  Mackubin  v.  Boarman,  54  Md. 
384.  But  the  former  law  did  not  apply 
as  against  a  non-resident  mortgagee. 
Ensor  v.  Lewis,  54  Md.  391. 

1.  Illinois.  —  Sanford  v.  Kane,  133 
111.  199;  Bush  V.  Sherman,  80  111.  160; 
Strother  v.  Law,  54  111.  413;  Pardee  v. 
Lindley,  31  111.  174;  Hamilton  v, 
Lubukee,  51  111.  415;  Mason  v.  Ains- 
worth,  58  111.  163. 

Maryland.  —  Harnickell  v.  Orndorflf, 
35  Md.  341;  Berry  v.  Skinner,  30  Md. 
567.  . 

Minnesota. —  Brown  v.  Delaney,  22 
Minn.  349. 

Missouri.  —  Pickett  v.  Jones,  63  Mo. 
195;  Pease  v.  Pilot  Knob  Iron  Co.,  49 
Mo.  124. 

New  Hampshire.  —  Bell  v.  Twilight, 
22  N.  H.  500. 

New  York.  —  Wilson  v.  Troup,  2 
Cow.  (N.  Y.)  197. 

In  Hamilton  v.  Lubukee,  51  111.  415, 
it  was  held  that  after  such  assignment 
the  power  could  not  be  exercised  by 
the  mortgagee. 

Pendency  of  Notice.  —  Where  the  as- 
signee purchases  during  the  pend- 
ency of  the  notice  of  sale  he  cannot 
continue  the  advertisement  and  sell 
under  the  original  notice.  Niles  v. 
Ransford,  i  Mich.  338. 

2.  Flower  v.  El  wood,  66  111.  438; 
Wilson  V.  Spring,  64  111.  14;  Dolbear  v. 
Norduft,  84  Mo.  619. 

3.  Sanford  v.  Kane,  133  111.  199; 
Hamilton  v.  Lubukee,  51  111.  415. 

4.  Mason  v.  Ainsworth,  58  111.  163; 
Dameron  v.  Eskridge,  104  N.  Car.  621; 
Williams  v.  Teachey,  85  N.  Car.  402. 

5.  Buell  V.  Underwood,  65  Ala.  385; 
Johnson  v.  Beard,  93  Ala.  96;  Martinez 
V.  Lindsey,  91  Ala.  334;  Wildsmith  v. 
Tracy,  80  Ala.  258;  McGuire  v.  Van 
Pelt,  55  Ala.  344. 
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of  the  property  which  he  is  about  to  sell,  and  to  adopt  that  course 
which,  in  his  judgment,  will  bring  the  highest  price.*  And  in 
considering  questions  as  to  the  validity  of  a  sale,  the  true  question 
to  be  regarded  is  not  so  much  whether  there  has  been  a  literal 
and  technical  as  a  fair  and  reasonable  compliance  with  the  terms 
of  the  sale.* 

Sale  En  Masse  or  In  Parcels.  —  Subject  to  some  limitations,  trustees 
have  authority  to  exercise  a  sound  discretion,  and  may  sell  the 
land  as  a  whole  or  in  parcels.'  And  it  is  only  on  the  ground  of 
fraud  or  that  some  one  has  been  prejudiced  by  the  sale  of  lands  en 
masse,  that  the  sale  will  be  set  aside  in  equity  because  the  prop- 
erty was  not  sold  in  separate  parcels.*     A  clause  in  a  deed  of 


1.  Cassidy  v.  Cook,  99  111.  385; 
Harlin  v.  Nation,  126  Mo.  97;  Sumrall 
V.  Chaffin,  48  Mo.  402. 

Though  a  trustee  should  inform 
himself  as  to  the  property  to  determine 
whether  it  should  be  sold  in  lump  or  in 
parcels,  the  failure  of  a  trustee  to  so 
inform  himself  is  no  ground  to  set 
aside  the  sale  where  the  property  con- 
sisted of  one  lot  and  could  not  have 
been  sold  otherwise  than  as  one  par- 
cel.    Harlin  v.  Nation,  126  Mo.  97. 

In  Sumrall  v.  Chaffin,  48  Mo.  402,  the 
court  said  that  "  it  would  be  the  duty 
of  a  trustee  in  selling  a  number  of  tene- 
ment houses  standing  together  to  dis- 
pose of  them  singly,  or  to  sell  the  land 
in  parcels  less  than  the  whole,  if  any 
one  desired  to  purchase  in  that  way, 
even  though  the  houses  were  so  built 
together  with  their  walls  that  the  prop- 
erty would  not  be  readily  susceptible 
of  a  division." 

2.  Loveland  v.  Clark,  11  Colo.  265; 
Horsey  v.  Hough,  38  Md.  139;  Lalor 
V.  McCarthy,  24  Minn.  417;  Markey  v. 
Langley,  92  U.  S.  42. 

Compared  with  Sales  under  Foreclosure 
Decree. —  In  general  the  rules  of  law 
applicable  to  sales  under  the  foreclos- 
ure decree  apply  to  sales  under  a 
power.  Willard  v.  Finnegan,  42  Minn. 
476;  Prather  v.  Hill,  36  111.  402.  See 
infra,  XII.   The  Sale. 

3.  Loveland  v.  Clark,  11  Colo.  265; 
Singleton  v.  '  Scott,  11  Iowa  589; 
Holmes  v.  Turner's  Falls  Co.,  150  Mass. 
535;  Gray  v.  Shaw,  14  Mo.  341;  Shaw 
V.  Holloway,  (Tex.  Civ.  App.  1896)  35 
S.  W.  Rep.  800;  Olcott  V.  Bynum,  17 
Wall.  (U.  S.)44. 

In  Olcott  V.  Bynum,  17  Wall.  (U.  S.) 
44,  a  sale  in  gross  was  upheld,  as  it 
appeared  that  the  property  could  not 
have  been  advantageously  sold  in  par- 


cels, but  the  court  observed:  "  If 
enough  of  it  to  satisfy  the  amount  due 
could  be  segregated  and  sold  without 
injury  to  th^  residue,  it  would  have 
been  the  duty  of  the  mortgagees  so  to 
sell." 

In  Shaw  v.  Holloway,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  800,  it  was 
held  that  one  who  purchased  certain 
parcels  of  a  larger  tract  without  actual 
knowledge  of  a  duly  recorded  trust 
deed  on  said  tract,  and  who  did  not 
know  of  a  trust  deed  sale  thereunder, 
was  not  entitled  to  have  the  sale  set 
aside  because  the  land  was  sold  in 
bulk  instead  of  in  blocks  where  the 
deed  authorized  a  sale  in  bulk  in  the 
discretion  of  the  trustee. 

4.  Illinois.  —  Kerfoot  v.  Billings,  160 
111.  563;  Fairman  v.  Peck,  87  111.  156; 
Ross  V.  Mead,  10  111.  171. 

Minnesota.  —  Willard  v.  Finnegan,  42 
Minn.  476;  Bottineau  v.  vEtna  L.  Ins. 
Co.,  31  Minn.  125. 

Missouri.  —  Chase  v.  Williams,  74 
Mo.  429;  German  Bank  v.  Stumpf,  73 
Mo.  311;  Kelly  v.  Hurt,  61  Mo.  469; 
Chesley  v.  Chesley,  54  Mo.  347;  Ben- 
kendorf  v.  Vincenz,  52  Mo.  441. 

South  Dakota.  —  Middlesex  Banking 
Co.  V.  Lester,  (S.  Dak.  1895)  64  N.  W. 
Rep.  168. 

United  States.  —  Swenson  v.  Hal- 
berg,  I  McCrary  (U.  S.)  96. 

Lands  Not  Included  in  Mortgage. —  In 
Bottineau  v.  i€tna  L.  Ins.  Co.,  31 
Minn.  125,  lands  not  included  in  the 
mortgage  were  sold  with  land  covered 
by  it  as  one  tract;  the  mortgagor  alone 
objected,  and  it  was  held  that  this  did 
not  avoid  the  sale  as  to  the  parcel  cov- 
ered by  the  mortgage. 

Sale  at  Most  Only  Voidable.  —  A  sale 
of  several  separate  and  distinct  tracts 
of  land  in  gross  is  not  void,  but  only 
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trust  authorizing  a  sale  r«  masse  or  in  parcels  does  not  give  an 
arbitrary  discretion  to  the  trustee,*  and  where  the  trust  deed  does 
not  in  terms  require  a  sale  in  parcels,  the  owner  has  a  right  to 
control  the  discretion  of  the  trustee  and  demand  a  sale  in  parcels, 
if  it  is  apparent  that  by  so  doing  a  better  price  can  be  obtained.* 
As  Described  in  Mortgage.  —  The  general  rule  is  that  lands  may  be 
sold  as  described  in  the  mortgage.^     Thus  mortgaged  premises 


voidable.  Ryder  v,  Hulett,  44  Minn. 
353;  Willard  v.  Finnegan,  42  Minn. 
476;  Abbott  V.  Peck,  35  Minn.  499; 
Cunningham  v.  Cassidy,  17  N.  Y.  276; 
Middlesex  Banking  Co.  v.  Lester,  (S. 
Dak.  1895)  64  N.  W.  Rep.  16S. 

In  Missouri  it  is  held  that  the  mere 
fact  that  the  property  is  sold  in  gross 
is  not  sufficient  to  avoid  the  sale. 
Snyder  v.  Chicago,  etc.,  R.  Co.,  131 
Mo.  568;  Chase  v.  Williams,  74  Mo. 
429;  German  Bank  v.  Stumpf,  73  Mo. 
311;  Kelly  V.  Hurt,  61  Mo.  469;  Ben- 
kendorf  I'.  Vincenz,  52  Mo.  441;  Kline 
V.  Vogel,  II  Mo.  App.  211. 

Statutory  Provisions.  —  The  New  York 
and  Michigan  statutes  are  similar,  and 
provide  that  if  the  mortgaged  premises 
consist  of  distinct  farms,  tracts  or  lots, 
they  shall  be  sold  separately,  and  no 
more  farms,  tracts  or  lots  shall  be  sold 
than  shall  Ije  necessary  to  satisfy  the 
amount  due  on  said  mortgage  at  the 
date  of  the  notice  of  sale  with  interest 
and  the  costs  and  expenses  allowed  by 
law.  Keyes  v,  Sherwood,  71  Mich. 
516;  Durm  V.  Fish,  46  Mich.  312;  Udell 
V.  Kahn,  31  Mich.  195;  Lee  v.  Mason, 
10  Mich.  403;  Wells  v.  Wells,  47  Barb. 
(N.  Y.)  416;  Ellsworth  v.  Lockwood, 
42  N.  Y.  89,  citing  and  commenting  on 
Lamerson  v.  Marvin,  8  Barb.  (N.  Y.)  9; 
Griswold  v.  Fowler,  24  Barb.  (N.Y.)  135. 

In  Ellsworth  V.  Lockwood,  42  N.  Y, 
89,  the  court  says  that  the  mortgagee 
is  not  justified  in  selling  the  whole 
mortgaged  property  in  one  parcel  when 
one  standing  in  the  position  of  junior 
mortgagee  or  as  owner  of  the  property 
requests  the  sale  in  parcels  and  offers 
in  good  faith  to  bid  the  amount  of  the 
mortgage  debt,  costs  and  expenses, 
upon  a  specified  parcel  so  situated  that 
it  can  be  conveniently  sold  and  con- 
veyed separately,  although  the  prem- 
ises are  described  in  the  mortgage  as 
one  tract. 

Belease  of  Parcel.  —  Where  the  parties 
have  joined  in  obtaining  the  release  of 
a  parcel  so  situated  as  to  leave  the  rest 
in  distinct  parcels  the  sale  is  void  if 
not  made   in   parcels.     Keyes  v.  Sher- 


wood, 71  Mich.  516;  Durm   v.  Fish,  46 
Mich.  312. 

1.  Cassidy  7^.  Cook,  99  111.  385;  Lalor 
V.  McCarthy,  24  Minn.  417. 

In  Cassidy  v.  Cook,  99  III.  385,  it 
was  held  that  a  clause  in  a  deed  of 
trust  authorizing  the  trustee  to  sell  the 
premises  "  entire  without  division,  or 
in  parcels,"  as  he  may  think  best, 
would  not  prevent  insistence  on  the 
part  of  the  owner  that  it  was  the  duty 
of  the  trustee  to  offer  the  property  in 
parcels,  and  when  it  is  shown  that  a 
sale  in  parcels  would  have  been  more 
advantageous  a  sale  en  masse  will  be  set 
aside. 

In  Lalor  v.  McCarthy,  24  Minn.  417, 
the  lands  were  described  in  the  mort- 
gage as  separate  parcels,  but  in  fact 
they  were  but  one,  the  store  building 
covering  the  entire  tract,  and  a  sale  for 
a  grossly  inadequate  price,  by  reason 
of  improperly  selling  in  parcels,  was 
set  aside. 

2.  Morriss  v.  Virginia  Ins.  Co.,  90 
Va.  370. 

3.  Cleavers'.  Green,  107  111.  67;  Child 
V.  Morgan,  51  Minn.  116;  Sherman 
V.  Willett,  42  N.  Y.  146;  Lamerson  v, 
Marvin,  8  Barb.  (N.  Y.)  9;  Griswold  v. 
Fowler,  24  Barb.  (N.  Y.)  135.  But  see 
Ellsworth  V.  Lockwood,  42  N.  Y.  89. 

In  Cleaver  v.  Green,  107  111.  67,  a 
sale  of  residence  property  in  gross  was 
sustained,  where  there  was  no  pro- 
vision in  the  trust  deed  for  a  division, 
and  the  land  was  not  more  than  was 
desirable  for  residence  property  of  that 
character  and  location,  it  being  situ- 
ated in  the  suburbs  of  Chicago. 

Provision  for  Belease.  —  Where  the 
mortgage  provided  that  the  land  should 
be  platted  into  lots,  and  upon  payment 
of  a  certain  specified  sum  for  each  lot 
a  release  for  such  lot  should  be  exe- 
cuted, it  was  held  that  this  was  a 
covenant  running  with  the  land,  and 
that  a  subsequent  purchaser  of  an 
encumbered  lot  could  demand  a  re- 
lease upon  payment  of  such  specified 
sum,  at  any  time  before  actual  fore- 
closure. Vawterz',  Crafts,  41  Minn.  14. 
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may  be  sold  as  a  single  parcel  where  they  were  so  mortgaged,* 
though  they  were  afterwards  subdivided,*  particularly  if  such 
subdivision  was  made  without  the  mortgagee's  consent.'  But  it 
has  been  held  that  mortgaged  premises  not  adjoining  must  be  sold 
in  separate  parcels  although  they  were  mortgaged  as  single  par- 
cels,-*  and  a  sale  in  gross  under  several  separate  and  distinct 
mortgages  upon  separate  lots,  although  for  convenience  all  are 
consolidated  in  one  writing,  is  unauthorized  and  void.*  Lots 
fenced  and  used  as  one  parcel  when  the  mortgage  was  given  and 
so  continued  may  be  sold  as  one  parcel,®  and  two  or  more  parcels 
held  and  conveyed  as  one  farm  may  be  sold  together.'  The 
actual  inclosure  of  part  carries  with  it  the  occupancy  of  the 
remainder  which  is  used  or  intended  to  be  used  as  part  of  one 
farm.® 

Subsequent  Platting.  —  Where  the  parties  have  joined  after  the  exe- 
cution of  the  mortgage  in  platting  the  land  included  in  the  mort- 
gage and  dedicating  the  streets  and  alleys  to  the  public,  the  land 
must  be  sold  in  parcels  as  bounded  by  the  streets  and  alleys.* 

Sale  Sufllcient  to  Satisfy  Debt. —  It  is  the  duty  of  the  trustee  not  to 
sell  more  of  a  trust  subject  than  is  necessary  to  satisfy  the  trust, 
unless  the  interest  of  the  owner  demands  it  or  he  requests  it,  and 
whether  the  interest  of  the  owner  requires  it  or  not,  the  trustee 
in  the  exercise  of  his  discretion  must  determine.*"  But  where  the 
property  consists  of  a  single  tract  of  ground,  and   subsequent 

1.  Gage  V.  Sanborn,  (Mich.  1895)  64  Ins.  Co.  3  Detroit  L.  N.  113,  (Mich.  1896) 
N.   W.    Rep.    32;      Durm    v.    Fish,   46     67  N.  W.  Rep.  329. 

Mich.  312;  Larzelere  v.  Starkweather,  In  the  case  first  cited  it  was  held  that 

38  Mich.  96.  where  a  part   of   the    farm   mortgaged 

In    Larzelere    v.    Starkweather,    38  was   not   used   in  connection  with  the 

Mich.  96,  a   provision   of   the   statutes  other  portion,  but  was  held  for  sale  in 

requiring   land   to   be   sold  in  parcels  parcels   as   platted,  such    plat,  though 

was  held  not  to  apply  to  a  tract  divided  not  recorded,  being  recognized  by  the 

by  a  highway  or   a   section   line,   but  mortgagee  and  referred  to  in  describ- 

occupied   as   one  farm  and  mortgaged  ing  the  property,  the  sale  on   foreclos- 

in  one  parcel.  ure  should  be  in  parcels. 

2.  Griswold  w.  Fowler,  24  Barb.  (N.  10.  Grover  v.  Fox,  36  Mich.  461; 
Y.)  135;  Lamerson  v.  Marvin,  8  Barb.  Johnson  v.  Williams,  4  Minn.  260; 
^N.  Y.)9;  Hubbell  v.  Sibley,  5  Lans.  Baker  v.  Halligan,  75  Mo.  435;  Mor- 
(N.  Y.)  51.  But  see  Ellsworth  v.  Lock-  riss  v.  Virginia  Ins.  Co.,  90  Va.  370; 
wood,  42  N.  Y.  89;  Paquin  v.  Braley,  Michie  v.  Jeffries,  21  Gratt.  (Va.)  334; 
10  Minn.  379.  Curry  v.   Hill,  18  W.  Va.  370;  Anchor 

3.  Durm  v.  Fish,  46  Mich.  312.  Stove  Works  v.  Gray,  9  W.  Va.  469. 

4.  Gage  v.  Sanborn,  (Mich.  1895)64  Sale  Confined  to  Sufficient  Fart. —  In 
N.  W.  Rep.  32.  Johnson   v.    Williams,  4   Minn.  260.  it 

6.  Hull  V.  King,  38   Minn.   349;  Bit-  was  held    that  where   the  value  of  the 

zer  V.   Campbell,  47  Minn.  221;  Barge  whole    property   greatly  exceeded    the 

f.  Klausman,   42  Minn.  281;  Mason  w.  amount  of   the   debt  a  court  of   equity 

Goodnow,  41  Minn.  9.  would,  on  application  of  the  mortgagor. 

6.  Yale  v.  Stevenson,  58  Mich.  537.  confine  the  sale  to  such  part  of  the  land 

7.  Anderson  v,  Austin,  34  Barb.  (N.  as  would  be  sufficient  to  satisfy  the 
Y.)3i9.  debt. 

8.  Harris  t'.  Creveling,  80  Mich.  249.  In   Oross  at  Bequest  of   Owner.  —  In 

9.  Bay  View  Land  Co.  -'.  Myers,  62  Anchor  Stove  Works  v.  Gray,  9  W.  Va. 
Minn.  265;  Hawes   v.   Detroit  F.  &  M.  469,  it  was   held   that    upon  request  of 
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incumbrancers  agree  that  the  whole  shall  be  sold,  a  sale  will  not 
be  set  aside  because  a  part  of  the  property  would  have  been 
sufficient  to  satisfy  the  debt.* 

h/i.  Terms  of  Sale  —  For  Cash  or  On  Credit. — Where  the  power  pre- 
scribes the  terms  of  sale,  such  directions  may  properly  be  followed 
and  no  one  can  be  heard  to  object.*  Thus,  where  the  power 
authorizes  a  sale  for  cash  or  on  credit,  the  sale  may  be  for  either 
or  for  part  cash  and  the  balance  on  credit.'  And  where  the  terms  of 
the  sale  require  a  certain  amount  to  be  paid  down,  and  the  bidder 
fails  to  make  such  payment,  it  is  not  error  to  reject  such  bid  and 
again  offer  the  property  for  sale.*  If  the  power  expressly  pro- 
vides that  the  sale  shall  be  for  cash,  a  sale  on  credit  is  not  invalid.' 
Where  the  departure  from  the  terms  of  the  power  is  beneficial  to 
the  mortgagor  it  is  excusable,*  and  in  any  event  the  beneficiary 
under  the  mortgage  or  trust  deed  may  give  credit  for  that  part  of 
the  proceeds  due  him.'     Whatever   arrangement  is  made  with 


the  owners  of  the  premises  for  its  sale 
in  gross,  and  where  it  appeared  that  a 
sale  of  part  only  would  destroy  the 
value  of  the  remainder,  it  was  the  duty 
of  the  trustee  to  sell  the  property  as  an 
entirety. 

1.  Connolly  v.  Belt,  5  Cranch  (C. 
C.)  405. 

2.  Davey  v.  Durrant,  i  De  G.  &  J. 
535;  Olcott  V.  Bynum,  17  Wall.  (U.  S.) 
44;  Markey  v.  Langley,  92  U.  S.  142; 
Durden  v.  Whetstone,  92  Ala.  480; 
Strother  v.  Law,  54  111.  413;  Wing  v. 
Hay  ford,  124  Mass.  249;  Stanford  v. 
Andrews,  12  Heisk.  (Tenn.)  664. 

3.  Markey  v.  Langley,  92  U.  S.  142. 

4.  Wing  V.  Hayford,  124  Mass.  249. 

5.  Alabama.  —  Durden  v.  Whetstone, 
92  Ala.  480;  Mewburn  v.  Bass,  82  Ala. 
622;  Mahone  v.  Williams,  39  Ala.   202. 

Illinois.  —  Burr  v.  Borden,  6r  111.  389; 
Strother  v.  Law,  54  111.  413;  Water- 
man V.  Spaulding,  51  111.  425;  Cassell 
V.  Ross,  33  111.  245. 

Maryland.  —  Horsey  v.  Hough,  38 
Md.  130;  Hubbard  v.  Jarrell,  23  Md. 
66. 

Massachusetts.  —  Bailey  v.  iEtna  Ins. 
Co.,  10  Allen  (Mass.)  286. 

Missouri.  —  Mead  v.  McLaughlin,  42 
Mo.  198. 

North  Carolina.  —  Parker  v.  Banks, 
79  N.  Car.  480. 

In  Parker  v.  Banks,  79  N.  Car.  480, 
the  court  said  that  "  where  the  mort- 
gage deed  directs  a  cash  sale  upon 
the  default  of  the  mortgagor,  he  can- 
not be  heard  to  complain  that  the  mort- 
gagee sold  on  credit  and  made  title  to 
the  purchaser,  as   such   sale  and  con- 


veyance extinguish  the  mortgage  debt 
to  the  extent  of  the  purchaser's  bid." 
United  States.  —  Markey  v.  Lang- 
ley, 92  U.  S.  142;  Tompkins  v.  Dren- 
nen,  13  U.  S.  App.  308. 

6.  In  Markey  v.  Langley,  92  U.  S, 
142,  the  court  said  that  "  where  prop- 
erty subject  to  mortgage  and  other  liens 
is  sold  by  the  first  mortgagee,  he  be- 
comes the  trustee  for  the  benefit  of  all 
concerned.  If  he  regards  the  interest 
of  others  as  well  as  his  own,  seeks 
to  promote  the  common  welfare,  and 
keeps  within  the  scope  of  his  authority, 
a  court  of  equity  will  in  nowise  hold 
him  responsible  for  mere  errors  of 
judgment,  or  results,  however  unfort- 
unate, which  he  could  not  reasonably 
have  anticipated." 

7.  Mahone  v.  Williams,  39  Ala.  202; 
Burr  V.  Borden,  61  111.  389;  Strother 
V.  Law,  54  111.  413;  Waterman  v. 
Spaulding,  51  111.  425;  Cassell  v.  Ross, 
33  111.  245;  Bailey  v.  .^tna  Ins.  Co.,  10 
Allen  (Mass.)  286;  Tompkins  v.  Dren- 
nen,  13  U.  S.  App.  308. 

Notes  to  Holders  of  Liens.  —  In  Mead 
V,  McLaughlin,  42  Mo.  198,  where  the 
property  was  encumbered  with  various 
liens,  and  at  the  sale  the  purchaser 
paid  for  the  property  only  a  portion  of 
the  sum  named  as  the  purchase-money 
and  gave  his  notes  to  the  holders  of 
the  liens  for  the  balance  due,  and  in 
consideration  of  these  notes  the  lien 
holders  yielded  up  all  their  claims 
against  the  maker  of  the  deed  of  trust, 
it  was  held  that  the  notes  so  given 
were  equivalent  to  cash  placed  in  the 
hands  of  the  trustee. 
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reference  to  the  payment  of  the  amount  due,  the  beneficiary  or 
owner  of  the  equity  of  redemption  is  entitled  to  receive  the  sur- 
plus, if  any,  arising  from  the  sale  in  money.*  Where  there  is  a 
manifest  injustice  in  refusing  credit,  even  though  the  terms  of  the 
sale  required  cash,  a  subsequent  sale  for  less  will  not  be  upheld.* 

Payment  by  SetOfF.  —  The  validity  of  the  sale  will  not  be  affected 
by  the  fact  that  the  purchaser  pays  no  money,  and  the  amount 
of  the  bid  is  applied  on  the  debt  due  from  the  beneficiary  under 
the  mortgage  to  the  purchaser.^ 

Payment  by  Check.  —  The  fact  that  the  purchaser  pays  the  amount 
of  his  bid  by  check  instead  of  cash,  is  not  of  itself  sufficient  reason 
to  defeat  the  sale  upon  the  ground  that  the  sale  should  have  been 
for  cash.* 

Deposit.  —  Under  a  power  to  sell  for  cash,  a  requirement  that  a 
certain  sum  should  be  deposited  at  the  close  of  the  sale  is  proper.* 

Payment  in  Specie.  —  Prior  to  the  passage  of  the  Act  of  Congress 
making  treasury  notes  legal  tender,  it  was  held  proper  in  Missouri 
to  demand  payment  in  specie.®    But  in  New  York,  on  the  other 


Loan  of  Purchase-Money  to  Purchaser. 

—  In  Waterman  v.  Spaulding,  51  111. 
425,  the  court  says:  "  After  a  sale  by 
a  trustee  under  a  deed  of  trust  which 
forbade  the  sale  to  be  made  upon 
credit,  the  creditor  for  whose  benefit 
the  sale  was  made  loaned  to  the  pur- 
chaser a  portion  of  the  money  with 
which  to  pay  the  amount  of  his  bid, 
and  this  was  not  regarded  as  a  sale 
upon  credit  by  the  trustee."  The  court 
further  raises  the  qutere  (on  a  point 
apparently  undisputed  in  the  other 
authorities  cited),  whether  the  creditor 
might  not  in  such  case  properly  au- 
thorize the  trustee  to  sell  upon  credit 
to  the  extent  of  the  debt  due  him, 
leaving  the  surplus  which  would  be 
coming  to  the  debtor  to  be  paid  as 
required  by  the  terms  of  the  trust 
deed. 

1.  Cassell  7).  Ross,  33  111.  245;  Bailey 
V.  .(Etna  Ins.  Co.,  10  Allen  (Mass.)  286. 

Credit  for  Surplus  TTnauthorized.  —  In 
Cassell  V.  Ross,  33  111.  245,  the  court 
said  that  "where  a  deed  of  trust  author- 
izes a  sale  upon  default  of  payment  of 
the  money  secured  thereby,  for  cash, 
and  the  purchaser  does  not  pay  cash, 
but  gives  his  note  for  the  entire  amount 
of  his  bid,  whatever  may  be  said  as  to 
the  power  of  the  trustee  to  give  time  on 
the  sum  due  to  him,  he  being  the  owner 
of  the  indebtedness  secured  by  the  trust 
deed,  he  has  no  right  to  give  any  time 
for  the  payment  of  the  surplus." 


2.  In  Horsey  v.  Hough,  38  Md.  X30, 
where  the  tender  of  cash  by  the  bidder 
amounted  to  nearly  the  sum  for  which 
the  property  was  afterwards  sold,  and 
ample  security  for  the  balance  was 
offered,  the  court  said  that  the  mort- 
gagee had  misapprehended  his  duty  as 
trustee,  which  required  "  advantage- 
ous "  sale  of  the  property  <or  the  bene- 
fit of  all  the  parties  interested,  and 
that  having  failed  in  this  respect,  the 
sale  must  be  vacated. 

3.  Alabama,  —  Cooper  v.  Hornsby,  71 
Ala.  62. 

Illinois.  —  Tartt  v.   Clayton,  109  111. 

579- 

4.  California.  —  Carey  v.  Brown,  62 
Cal.  373. 

Illinois.  —  McConneaughey  v.  Bo- 
gardus,  106  111.  321. 

Kansas.  —  Sheldon  v,  Pruessner,  52 
Kan.  593. 

5.  Maryland.  —  Maryland  Permanent 
Land,  etc.,  Soc.  v.  Smith,  41  Md.  516. 

Mississippi.  —  Smith  v.  Deeson,  (Miss. 
1893)  14  So.  Rep.  40,  where  a  re- 
quirement by  the  trustee  that  ten  per 
cent,  of  any  bid  made  should  be  de- 
posited when  the  sale  should  be  ad- 
judged, was  held  to  be  a  reasonable 
precaution  under  the  circumstances  to 
prevent  the  necessity  of  a  re-sale  at 
the  expense  of  the  grantors  or  bene- 
ficiaries. 

6.  Goode  V.  Comfort,  39  Mo.  314; 
Jones  V.  Moore,  42  Mo.  413. 
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hand,  such  a  requirement  has  been  held  to  be  a  hardship  not  to 
be  countenanced  by  the  courts.* 

Who  May  Not  Object  for  Irregularity. — It  has  been  held  that  a  remote 
purchaser  without  notice  is  not  affected  by  any  irregularity  con- 
nected with  the  sale  on  credit,  where  the  power  authorized  the 
sale  to  be  for  cash.* 

Where  the  trustee  sells  on  credit  in  violation  of  the  authorization 
in  the  power,  a  third  person  cannot  assail  the  purchaser's  title 
because  the  sale  was  not  made  for  cash.* 

One  Partner's  Powir  to  Authorize  Departure.  —  Where  but  one  of  the 
co-partnership  mortgagors  authorizes  the  mortgagee  to  vary  the 
terms  of  sale  prescribed  by  the  mortgage,  and  a  sale  is  made  on 
credit  instead  of  for  cash  as  prescribed  by  the  mortgage,  the 
mortgagee  sells  at  his  own  risk."* 

a.  Adjournment  —  Power  to  Adjourn.  —  A  power  to  sell  includes  the 
power  regularly  to  adjourn  the  sale,*  and  where  the  circumstances 
require  it  an  adjournment  is  not  only  in  the  discretion  of  the  per- 
son conducting  the  sale,  but  is  a  positive  duty.* 


1.  Goldsmith  v.  Osborne,  i  Edw. 
Ch.  (N.  Y.)  560. 

2.  Johnson  v.  Watson,  87  111.  535; 
Cassell  V.  Ross,  33  111.  246. 

3.  Jones  v.  Hagler,  95  Ala.  529. 

4.  Arnold  v.  Greene,  15  R.  I.  348. 

6.  District  of  Columbia.  —  Crutchfield 
•v.  Hewett,  22  Wash.  L.  Rep.  (D.  C.) 
127. 

Illinois.  —  Griffin  v.  Marine  Co.,  52 
111.  130;  Thornton  v.  Boyden,  31  III. 
200. 

Massachusetts.  —  Dexter  v.  Shepard, 
117  Mass.  480;  Hosmer  v.  Sargent,  8 
Allen  (Mass.)  97. 

Minnesota.  —  Bennett  v.  Brundage,  8 
Minn.  432. 

Missouri.  —  Judge  v.  Booge,  47  Mo. 
544- 

New  York.  —  Sayles  7/.  Smith,  12 
Wend.  (N.  Y.)  57;  Westgate  v.  Hand- 
lin,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 
372;  Jackson  v.  Clark,  7  Johns.  (N.  Y.) 
217;  Miller  v.  Hull,  4  Den.  (N.  Y.) 
104. 

West  Virginia.  —  Lallance  v.  Fishet, 
29  W.  Va.  512. 

In  Lallance  v.  Fisher,  29  W.  Va.  512, 
a  sale  commenced  on  the  day  as 
noticed  and  adjourned  to  the  next  day 
and  completed  was  sustained. 

United  States .  —  Richards  v.  Holmes, 
18  How.  (U.  S.)  143. 

The  power  to  adjourn  a  sale  exists 
independently  of  any  authorization  in 
the  instrument  itself.  Griffin  v.  Ma- 
rine Co.,  52  111.  130. 


Postponement  Prior  to  Day  of  Sale.  — 

Where  the  day  of  sale  as  originally 
noticed  was  Sunday,  a  sale  held  at  a 
subsequent  date  pursuant  to  a  notice 
of  postponement  regularly  given  was 
held  to  be  valid.  Westgate  v.  Hand- 
lin,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 
372;  Sayles  v.  Smith,  12  Wend.  (N.  Y.) 

57. 

The  sale  may,  before  the  day  adver- 
tised for  the  sale,  be  postponed  to  an- 
other day.  Bennett  v.  Brundage,  8 
(Minn.)  432.  But  a  change  in  the  date 
of  the  sale  made  in  subsequent  notices 
of  the  advertisement  of  sale  will  render 
the  sale  void.  Dana  v.  Farrington,  4 
Minn.  433. 

6.  Illinois.  —  Thornton  v.  Boyden,  31 
111.  200. 

Massachusetts.  —  Briggs  v.  Briggs, 
135  Mass.  309. 

Missouri.  —  Vail  v.  Jacobs,  62  Mo. 
130;  Judge  V.  Booge,  47  Mo.  544; 
Meyer  v.  Jefferson  Ins.  Co.,  5  Mo. 
App.  245. 

New  York.  —  Campbell  v.  Swan,  48 
Barb.  (N.  Y.)  109. 

North  Carolina.  —  Johnston  v.  Eason, 
3  Ired.  Eq.  (N.  Car.)  330. 

United  States.  —  Fairfax  v.  Hopkins, 
2  Cranch  (C.  C.)  134. 

In  Judge  V.  Booge,  47  Mo.  544,  the 
court  SEtys  the  trustee  should  always 
postpone  the  sale  when  necessary  to 
obtain  a  fair  price,  and  should  never 
permit  the  creditor  to  foroe  the  sale 
at  an  inadequate  price. 
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Notice  of  Adjournment. —  In  general  a  notice  of  postponement  or 
adjournment  should  correspond  to  the  requirements  for  the  origi- 
nal notice.* 

Reopening  Sale.  —  When,  however,  the  bidder  fails  to  make 
payment  of  the  amount  of  his  bid,  after  the  property  is  declared 
sold  to  him,  the  sale  may  be  reopened*  if  the  bidders  have  not 
dispersed.' 

jj.  Who  May  Purchase — Purchase  bv  Mortgagee  —  When  Mortgagee  May 
Not  Purchase  —  General  Rule.  —  In  the  absence  of  statutory  authoriza- 
tion, consent  of  mortgagor,  or  express  stipulation  in  the  mortgage 
to  that  effect,  it  is  the  prevailing  rule  that  the  mortgagee  cannot 
himself  become  the  purchaser  at  a  sale  under  a  power,  and  a  pur- 
chase by  a  mortgagee  at  such  sale  is  voidable  at  the  option  of  the 
mortgagor.* 


In  Campbell  v.  Swan,  48  Barb.  (N. 
Y.)  log,  no  one  was  present  but  the 
auctioneer  at  the  sale,  and  the  court 
says:  "  There  can  be  no  legal  auction 
if  no  one  is  present  but  the  auctioneer, 
and  the  sale  should  be  postponed." 

In  Meyer  v.  Jefferson  Ins.  Co.,  5  Mo. 
App.  245,  it  was  held  that  where  the 
trustee  knew  that  the  bank  of  which 
he  was  a  director  was  willing  to  pay 
five  times  the  amount  bid  at  the  sale, 
a  sale  at  one-fifth  of  its  cash  value  to 
the  bank  was  fraudulent  and  should 
be  set  aside,  and  that  under  such  cir- 
cumstances where  there  were  no  other 
bidders  the  sale  should  have  been  ad- 
journed. 

1.  Griffin  v.  Marine  Co.,  52  111.  130; 
Thornton  v.  Boyden,  31  111.  200. 

Sufficiency  of  Notice.  —  The  notice  of 
an  adjournment  of  a  sale  under  a 
power  contained  in  a  mortgage  need 
not  be  as  minute  and  specific  as  the 
original  advertisement.  Dexter  v. 
Shepard,  117  Mass.  480. 

When  Notice  Irrevocable.  —  Where 
notice  of  postponement  was  published, 
a  sale  afterwards  held  on  the  day 
originally  fixed  was  held  irregular  and 
void.  Jackson  v.  Clark,  7  Johns.  (N. 
Y.)2i8. 

Variance  in  Notice.  —  Where  a  sale  was 
adjourned  to  a  particular  day,  but  the 
notice  as  published  was  for  a  different 
and  later  day,  on  which  day  the  sale 
was  actually  made,  it  was  held  to  be 
irregular  and  void.  Miller  v.  Hull,  4 
Den.  (N.  Y.)  104. 

2.  Davis  V.  Hess,  103  Mo.  31;  Dover 
V.  Kennerly,  38  Mo.  470. 

8.  Judge  V.  Booge,  47  Mo.  544; 
Dover  v.  Kennerly,  38  Mo.  470;  Bar- 
nard V.  Duncan,  38  Mo.  170. 


4.  Alabama.  —  Lovelace  v.  Hutchin- 
son. 106  Ala.  417;  American  Freehold 
Land  Mortg.  Co.  v.  Sevvell,  92  Ala.  163, 
Durden  v.  Whetstone,  92  Ala.  480;  Mar- 
tinez V.  Lindsey,  91  Ala.  334;  McCall 
V.  Mash,  89  Ala.  488;  Alexander  v. 
Hill,  88  Ala.  487;  Thomas  v.  Jones  84 
Ala  302;  Ezzell  v.  Watson,  83  Ala. 
120;  Comer  v.  Sheehan,  74  Ala.  452; 
Garland  v.  Watson,  74  Ala.  323;  Har- 
ris V.  Miller,  71  Ala.  26;  Cooper  v. 
Hornsby,  71  Ala.  62;  Adams  v.  Say  re, 
70  Ala.  318,  76  Ala.  509;  McGehee  v. 
Lehman,  65  Ala.  316;  Dozier  v.  Mit- 
chell, 65  Ala.  511;  Downs  v.  Hopkins, 
65  Ala.  508;  McLean  v.  Presley,  56 
Ala.  211;  Hawkins  v.  Hudson,  45  Ala. 
482;  Eastern  Bank  v.  Taylor,  41  Ala. 
93;  Robinson  v  Cullom,  41  Ala.  693- 
McNeill  V.  McNeill,  36  Ala.  109; 
Charles  v.  Dubose,  29  Ala.  367;  Ed- 
mondson  v.  Welsh,  27  Ala.  578. 

Arkansas.  —  Ellenbogen  v.  Griffey, 
55  Ark.  268:  Stallings  v.  Thomas,  55 
Ark.  326. 

California.  —  Blockley  i/.  Fowler,  21 
Cal.  326;  Benham  v.  Rowe,  2  Cal,  387. 

Georgia.  —  Palmer  v.  Young,  96  Ga. 
246. 

Illinois.  —  Nichols  v.  Otto,  132  111.  qi ; 
Jenkins  v.  Pierce,  98  III.  646;  Munn  v. 
Burges,  70  111.  604;  Roberts  v.  Flem- 
ing. 53  IH-  196;  Harper  v.  Ely.  56  111. 
179;  Waite  V.  Dennison,  51  111.  319; 
Watson  r.  Sherman,  84  111.  263;  Griffin 
V.  Marine  Co.,  52  III.  130;  Hamilton  v. 
Lubuker,  51  111.  415;  Ross  v.  Demoss, 
45  III.  447;  Moore  v.  Titman,  44  III. 
367;  Miles  V.  Wheeler.  43  111.  123;  Lock- 
wood  V.  Mills,  39  III.  603;  Mapps  v. 
Sharpe,  32  III.  13. 

Maine.  —  Patten  v.  Pearson,  57  Me. 
428. 
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Minority  Ktde. —  On  the  other  hand  it  has  been  held  that  although 
no  express  authority  is  conferred  a  mortgagee  may  become  a  valid 
purchaser  at  a  sale  under  a  power.* 


Maryland.  —  Korns  v.  Shaffer,  27  Md. 

83. 

Massachusetts.  —  Dyer  v.  Shurtleff, 
112  Mass.  165,  Burns  v.  Thayer,  115 
Mass.  8g;  Howard  v.  Ames,  3  Met. 
(Mass.)  308. 

Missouri.  —  McNees  v.  Swaney,  50 
Mo.    388;  Thornton   v.    Irwin,  43   Mo. 

153- 

New  Hampshire.  —  Very  v.  Russell. 
65  N.  H.  646. 

North  Carolina.  —  Shew  v.  Call,  119 
N.  Car.  450;  Kornegay  v.  Spicer,  76 
N.  Car.  95;  Whitehead  v.  Hellen,  76 
N.  Car.  99;  Joyner  v.  Farmer,  78  N. 
Car.  196;  Gibson  v.  Barbour,  100  N. 
Car.  192;  Froneberger  v.  Lewis,  79 
N.  Car.  426;  Cole  v.  Stokes,  113  N.  Car. 
270;  Whithead  v.  Whitehurst,  108  N. 
Car.  458;  Bruner  v.  Threadgill,  88  N, 
Car.  361;  Dawkins  v.  Patterson,  87 
N.  Car.  384;  Howell  v.  Pool,  92  N.  Car. 
450;  Martin  v.  McNeely,  loi  N.  Car. 
634. 

Rhode  Island. — Parmenter  v.  Walker, 
9  R.  I.  225. 

United  States.  —  Lockett  v.  Hill,  I 
Woods  (U.  S.)  552. 

England.  —  Henderson  v,  Astwood, 
6  Reports  450;  Downes  v.  Grazebrook, 
3  Meriv.  200;  Robertson  v.  Morris, 
I  Giff.  421. 

Season  for  the  Bule.  —  In  support 
of  this  general  doctrirve  it  is  urged  that 
a  mortgagee  in  the  absence  of  express 
authority  stands  in  the  same  relation 
of  trust  to  the  mortgagor  that  a  guar- 
dian sustains  to  his  ward  or  an  execu- 
tor or  administrator  to  the  estate  which 
he  administers,  and  is  therefore  gov- 
erned by  the  elementary  principle  that 
a  trustee  is  prohibited  from  purchasing 
the  trust  estate  for  himself. 

The  case  of  Michoud  v.  Girod,  4 
How.  (U.  S.)  503,  is  frequently  cited  in 
support  of  the  general  rule.  This  was 
a  case  of  an  executor  purchasing  at 
open  sale  property  which  he  was  ap- 
pointed to  administer  and  empowered 
to  sell.  The  general  principle  as  above 
staled  is  therein  set  forth  and  applied 
to  such  purchase  by  an  executor.  It  is 
further  urged  that  the  relations  of  ven- 
dor and  vendee  cannot  be  united  in 
one  person.  Michoud  v.  Girod,  4 
How.  (U.  S.)  503;  Farrar  v.  Farrars,  40 
Ch.  Div.  395.     But  it  would  seem  that 


the  latter  reasoning  must  rest  upon  tne 
former.and  the  onlyquestion  iswhether 
or  not  the  relation  of  trustee  and  cestui 
que  trust  exists  between  the  mortgagee 
and  mortgagor  to  such  an  extent  as  to 
come  under  the  general  principle  and 
preclude  the  former  from  purchasing. 

1.  N'ew  York.  —  Slee  v.  Manhattan 
Co.,  I  Paige  (N.  Y.)  48;  Hubbell  v. 
Sibley,  5  Lans.  (N.  Y.)5i;  Bergen  v. 
Bennett,  i  Cai.  Cas.  (N.  Y.)  i. 

Tennessee. — Lyon  v.  Jones,  6  Humph. 
(Tenn.)  533  [disapproving  Wade  v.  Har- 
per, 3  Yerg.  (Tenn.)  384,  and  Chester  v. 
Greer,  5  Humph.  (Tenn.)  26]. 

Texas.  —  Howard  v.  Davis,  6  Tex. 
183;  Scott  V.  Mann,  33  Tex.  726;  Good- 
game  V.  Rushing,  35  Tex.  722;  Bohn 
V.  Davis,  75  Tex.  24. 

In  Bergen  v.  Bennett,  i  Cai.  Cas, 
(N.  Y.)  I,  the  court  inclines  to  the  view 
that  a  mortgagee  is  not  a  trustee  for  the 
benefit  of  the  mortgagor  in  such  a  sense 
as  to  preclude  him  from  making  a 
valid  purchase  at  the  sale.  The  case 
is,  however,  decided  upon  the  ground 
that  a  delay  of  sixteen  years  in  object- 
ing to  such  purchase  is  fatal  to  re- 
lief. 

Seasons  Advanced  for  Minority  Bole.  — 
In  Howard  v.  Davis,  6  Tex.  174,  the 
court  said:  "  That  a  trustee  cannot  be 
the  purchaser  of  a  trust  estate  without 
leave  of  the  court,  is  an  established  rule 
in  equity.  A  mortgagee  is  a  trustee, 
but  in  a  qualified  sense.  He  does  not 
hold  for  the  benefit  of  others  but  for 
himself.  He  is  a  cestui  que  trust  as 
well  as  trustee.  He  has  an  interest 
in  the  property.  It  is  pledged  expressly 
to  secure  his  claim;  and  were  he  de- 
prived of  the  power  to  purchase  he 
might  suffer  great  loss  by  its  sale  at  a 
low  price.  He  has  an  interest  that  the 
bid  shall  amount  to  his  incumbrance, 
and  that  the  property  be  not  sacrificed 
to  the  injury  as  well  of  the  mortgagor 
as  the  defeat  of  his  own  claim,  as  this 
may  be  the  only  fund  for  the  dis- 
charge of  his  debt.  Sales  at  foreclos- 
ure, whether  under  a  power  or  by  de- 
cree, are  open  and  public  and  are  made 
after  long  notice;  and  it  is  to  the  inter- 
est of  the  mortgagor  that  the  mort- 
gagee should  enter  into  the  competi- 
tion at  the  sale." 

To    the    same   effect,  see    Elliott    v. 
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By  Terms  of  Mortgage  or  by  Consent.  —  A  mortgagee  selling  under  a 
power  of  sale  in  the  mortgage  may  become  the  purchaser  at  such 
sale  if  the  terms  of  the  mortgage  expressly  so  authorize,'  or  if 
the  mortgagor  consents  either  at  the  time  of  sale  or  by  a  subse- 
quent ratification.* 

Statutory  Provisions. — In  some  of  the  states  it  is  expressly  declared 
by  statute  that  the  mortgagee  may  purchase,  provided  the  sale  is 
conducted  fairly  and  in  good  faith,  and  statutes  of  this  character 
are  sustained  by  the  courts  of  the  several  states.' 

Mortgagee  Purchasing  Indirectly.  —  The  transaction   is  subject  to  the 


Wood,  53  Barb.  (N.  Y.)  285;  Lewis  v. 
Disane,  69  Hun,  (N.  Y.)  28. 

In  Williams  v.  Townsend,  31  N.  Y. 
415,  the  court  said:  "  A  mortgage  is 
a  mere  security  for  a  debt;  and  there 
is  no  such  relation  of  trust  or  confi- 
dence between  the  maker  and  holder 
of  a  mortgage  as  prevents  the  latter 
from  acquiring  title  to  its  subject-mat- 
ter either  under  his  own  or  any  other 
valid  lien." 

1.  Alabama.  —  Wells  v.  American 
Mortg.  Co.,  109  Ala.  430;  Lovelace  v. 
Hutchinson,  106  Ala.  417;  Gamble  v. 
Caldwell,  98  Ala.  577;  American  Free- 
hold Land  Mortg.  Co.  v.  Sewell,  92  Ala. 
163;  Knox  V.  Armistead,  87  Ala.  511. 

Arkansas.  —  EUenbogen  v.  Griffey, 
55  Ark.  268;  Stallings  v.  Thomas,  55 
Ark.  326. 

Georgia.  —  Palmer  v.  Young,  96  Ga. 
246. 

Illinois.  —  Hall  v.  Towne,  45  111.  493 

Massachusetts.  —  Hall  v.  Bliss,  liS 
Mass.  554;  Dexter  v.  Shepard,  117 
Mass.  480;  Dyer  v.  Shurtleff,  112  Mass. 
165;  Montague  v.  Dawes,  12  Allen 
<Mass.)  397. 

Nt'w  York.  —  Elliott  V.  Wood,  53 
Barb.  (N.  Y.)  285,  affirmed  45  N.  Y.  71; 
Lewis  V.  Duane,  69  Hun  (N.  Y.)  28. 

North  Carolina.  —  Jones  v.  Pullen, 
115  N.  Car.  465. 

South  Carolina.  —  Robinson  v.  Ama- 
teur Assoc,  14  S.  Car.  148. 

England.  —  Downes  v.  Grazebrook,  3 
Meriv.  200. 

In  Dexter  v.  Shepard,  117  Mass.  480, 
the  court  said:  "  As  it  would  be  im- 
possible for  [the  mortgagee]  to  be  both 
grantor  and  grantee  in  the  deed,  *  *  * 
the  only  mode  in  which  he  could  him- 
self be  the  purchaser  would  be  by  the 
intervention  of  some  third  person  as 
the  nominal  purchaser  and  grantee." 

2.  Fox  V.  Mackreth,  i  White  &  T.  L. 
Cas.  141 ;  Lovelace  v.  Hutchinson,  106 
Ala.    417;    American    Freehold    Land 


Mortg.  Co.  V.  Sewell,  92  Ala.  163;  Mc- 
Call  V.  Mash,  89  Ala.  488;  Thomas  v. 
Jones,  84  Ala.  302;  Griffin  v.  Marine 
Co.,  52  111.  130;  Taylor  v.  Heggie,  S3 
N.  Car.  244,  holding  that  where  a  sale 
of  mortgaged  premises  is  acquiesced 
in  at  the  time  by  the  mortgagor  he 
cannot  afterwards  recall  such  assent 
and  contest  the  title  of  the  vendee 
either  on  the  ground  that  the  mortgage 
was  invalid  or  that  the  particular  pur- 
chaser had  no  right  to  buy. 

Bule  Made  for  Mortgagor's  Benefit. — 
The  mortgagor  may  dispense  with  the 
prohibition  upon  the  mortgagee  from 
purchasing.  The  rule  is  established 
for  the  benefit  of  the  mortgagor,  and 
every  man  has  a  right  to  waive  a  rule 
intended  for  his  benefit.  Fox  v.  Mack- 
reth, I  White  &  T.  L.  Cas.  141. 

S,  Maryland.  — Chilton  v.  Brooks,  71 
Md.  445;  Hubbard  v.  Jarrell,  23  Md. 
66. 

Michigan.  —  Section  8504,  Annotated 
Statutes  1882. 

Minnesota.  —  Allen  v.  Chatfield,  8 
Minn.  435;  Ramsey  v.  Merriam,  6 
Minn.  i68. 

New  York.  —  Lewis  v.  Duane,  69 
Hun  (N.  Y.)  28;  Elliott  v.  Wood.  53 
Barb.  (N.  Y.)285,<7^rw^</in45  N.  Y.  71. 

Rhode  Island.  —  McLaughlin  v.  Han- 
ley,  12  R.  I.  61. 

IVisconsin.  —  Newman  v.  Ogden,  8a 
Wis.  53;  Maxwell  v.  Newton,  65  Wis. 
261. 

In  Minnesota  it  is  held  that  the  mort- 
gagee may  purchase  when  the  sale  is 
conducted  by  the  sheriff,  but  not  other- 
wise.   See  Minnesota  cases  cited  above. 

In  Bhode  Island  the  statute  permits 
the  mortgagee  to  bid  for  and  t)ecome 
the  purchaser  at  a  sale  under  a  power, 
provided  that  notice  in  writing  of  the 
mortgagee's  intention  to  bid  shall  be 
given  to  the  mortgagor  twenty  days 
prior  to  the  date  of  sale.  R.  I.  Pub. 
Stat.  18S2,  c.  176,  §  15. 
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same  rules,  whether  the  sale  is  made  directly  to  the  mortgagee  or 
to  a  third  person  for  his  benefit,*  or  to  a  firm  *  or  corporation  ^  of 
which  the  mortgagee  is  a  member. 

ik.  Purchase  by  Mortgagee's  Attorney,  Clerk,  or  Other  Agent.  — 
The  attorney  for  the  mortgagee  will  not  be  permitted  to  purchase 
at  a  sale  where  his  client  could  not,"*  and  it  would  seem  that 
independently  of  the  mortgagee's  right  to  purchase,  his  attorney 
will  not  be  permitted  to  do  so.*  Nor  can  he  purchase  through 
his  clerk.* 

Sale  to  Auctioneer.  —  A  sale  to  an  auctioneer  when  no  one  else  is 
present  is  void.'' 

//.  Purchase  by  Agent  of  Mortgagor.  —  The  rule  of  equity  which 
prevents  an  agent  from  acquiring  a  benefit  for  himself,  in  any 
dealings  with  the  subject  of  the  agency,  is  applied  to  an  agent 


1.  Alabama.  —  McLean  v.  Presley,  56 
Ala.  211;  Robinson  v.  Cullom,  41  Ala. 
693;  Edmondson  v.  Welsh,  27  Ala.  578. 

California.  —  Blockley  v.  Fowler,  21 
Cal.  326. 

Illinois.  —  Nichols  v.  Otto,  132  111.  91 ; 
Gibbons  v.  Hoag,  95  111.  45;  Burr  v. 
Borden,  61  111.  389;  Ross  v.  Demoss, 
45  111.  447. 

Massachusetts.  —  Dexter  v.  Shepard, 
117  Mass.  480;  Burns  v.  Thayer,  115 
Mass.  89;  Dyer  v.  Shurtleff,  112  Mass. 

165. 

Missouri.  —  McNees  v.  Swaney,  50 
Mo.  388;  Thornton  v.   Irwin,  43  Mo. 

153- 

AVif  Hampshire.  —  Very  v.  Russell, 
65  N.  H.  646. 

North  Carolina. — Whithead  v.  White- 
hurst,  108  N.  Car.  458;  Gibson  v.  Bar- 
bour, 100  N.  Car.  192. 

Rhode  Island. — Parmenter  v.  Walker, 
9  R.  I.  225. 

Texas.  —  Scott  v.  Mann,  33  Tex.  726. 

England.  —  Downes  v.  Grazebrook,  3 
Meriv.  200;  Martinson  v.  Clowes,  21 
Ch.  Div.  857. 

Collnxion.  —  An  agreement  between 
the  mortgagee  and  purchaser  for  a 
credit  upon  the  purchase-price  will  not 
of  itself  vitiate  the  sale.  Burr  v.  Bor- 
den. 61  111.  389. 

The  fact  that  one  year  and  nine 
months  after  the  sale  the  purchaser, 
who  had  in  the  meantime  been  draw- 
ing the  rents  on  the  property,  conveyed 
to  the  mortgagee,  is  not  a  circumstance 
strong  enough  to  overcome  the  positive 
testimony  of  both  parties  that  the  pur- 
chaser at  the  sale  was  in  good  faith 
purchasing  for  himself.  Burr  v.  Bor- 
den. 61  111.  389. 


Badge  of  Fraud.  —  Where  at  a  sale  of 
land  by  mortgagees  the  same  was  pur- 
chased by  one  of  them  through  the 
interposition  of  a  third  person,  such 
interposition  was  held  to  be  a  badge  of 
fraud,  and  the  sale  was  voidable  at  the 
instance  of  the  mortgagor.  Thornton 
V.  Irwin,  43  Mo.  153. 

2.  Lockett  V.  Hill,  i  Woods  (U.  S.) 
552. 

3.  Martinson  v.  Clowes,  21  Ch.  Div.. 
857. 

4.  Dyer  v.  Shurtleff,  112  Mass.  165; 
Hoit  V.  Russell,  56  N.  H.  559;  Downes 
V.  Grazebrook,  3  Meriv.  200;  Howard 
V.  Harding,  18  Grant's  Ch.  (U.  C.)  iSi; 
Martinson  v.  Clowes,  21  Ch.  Div.  857. 

In  Downes  v.  Grazebrook,  3  Meriv. 
200,  the  decision  rests  upon  the  ground 
that  the  solicitor  could  not  purchase  on 
behalf  of  his  principal,  but  suggests  the 
quare,  if  the  solicitor  had  purchased 
for  himself  whether  the  sale  could  have 
been  supported. 

5.  Howard  v.  Harding,  18  Grant's 
Ch.  (U.  C.)  181. 

In  Kreitzer  v.  Crovatt,  94  Ga.  694,  it 
was  held  that  the  attorneys  to  fore- 
close a  mortgage,  the  same  attorneys 
acting  also  for  the  receiver,  were  dis- 
qualified by  their  professional  engage- 
ments and  relations  from  purchasing 
for  their  own  benefit  the  mortgaged 
property  when  sold  by  the  receiver 
under  the  decree  of  foreclosure,  and 
that  the  associates  of  the  attorneys  in 
making  the  purchase  were  affected  by 
the  disqualification  of  the  latter. 

6.  Ellis  V.  Dellabough,  15  Grant's 
Ch.  (U.  C.)  583. 

7.  Campbell  v.  Swan,  48  Barb.  (N. 
Y.)  109. 
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of  the  mortgagor  and  prevents  him  from  becoming  a  pur- 
chaser at  a  sale  of  his  principal's  property  under  a  power-of-sale 
mortgage.  * 

Directors  —  Stockholders  —  Creditors.  —  A  director  of  a  Corporation  may 
purchase  the  property  of  the  corporation  at  a  sale  under  a  deed  of 
trust.*  The  corporation  or  its  stockholders  alone  could  be  heard 
to  object  to  such  purchase,'  and  in  any  event  such  objection  must 
be  made  within  a  reasonable  time.*  So  a  stockholder  of  a 
corporation  is  permitted  to  purchase  under  a  decree  direct- 
ing the  sale  of  the  corporate  real  estate.*  Under  a  deed  of 
trust  the  creditor  for  the  satisfaction  of  whose  debts  the  sale  is 
made  has  a  right  to  compete  fairly  at  the  sale  and  may  become 
the  purchaser.* 

mm.  Purchase  by  Wife  of  Mortgagor  — The  wife  of  the  mortgagor 
may  be  a  purchaser  under  a  power  of  sale  in  the  mortgage.' 

nn.  Purchase  by  Personal  Representatives.  —  The  legal  repre- 
sentatives of  the  mortgagee  may  purchase  where  at  such  sale  the 
mortgagee  would  have  the  right  to  buy.® 

00.  Purchase  by  Junior  Mortgagee.  —  A  junior  mortgagee  may 
purchase  at  a  sale  under  a  power  in  the  prior  mortgage.®  Nor  is 
the  fact  that  he  is  in  possession  at  the  time  of  the  sale  material,** 
as  he  stands  in  the  position  of  a  stranger  to  the  mortgage,**  But 
if  the  second  mortgagee  is  also  a  trustee  for  the  sale  of  the  prop- 
erty he  will  not  be  permitted  to  purchase.** 

//.  Purchase  by  Mortgagor.  —  The  mortgagor  may  become  a 
purchaser,  but  he  cannot  by  such  purchase  defeat  the  right  of 

1.  Thompson  v.  Holman,  28  Grant's  14  Grant's  Ch;  (U.  C.)  682;  Watkins 
Ch.  (U.  C.)  35;  Adams  v.  Sayre,  70  v.  McKellar,  7  Grant's  Ch.  (U.  C.) 
Ala.  318,  76  Ala.  509.  584;    Williams    v.    Townsend.    31    N. 

2.  Twin-Lick  Oil  Co.  v.  Marbury,  91  Y.  411;  Ten  Eyck  v.  Craig,  62  N.  Y. 
U.  S.  587;  Saltmarsh  v.  Spaulding,  147  406. 

Mass.  224.  10.  Kirkwood  v.  Thompson,  2  De  G. 

3.  Saltmarsh  v.  Spaulding,  147  Mass.     J.  &  S.  613. 

224;  Cahill  2/.  Bigelow,  18  Pick.  (Mass.)  11.  Shaw   v.    Bunny,  33  Beav.  494; 

369;    Wildes    V.  Vanvoorhis,   15    Gray  Kirkwood  v.  Thompson,  2  De  G.  J.  & 

(Mass.)  139.  S.  613. 

4.  Twin-Lick  Oil  Co.  z'.  Marbury,  91  12.  Parkinson  v.  Hanbury,  2  DeG.  J. 
U.  S.  587.  &  S.  450;  Bell   V.  Webb.   2  Gill  (Md.) 

6.  Pewabic  Min.  Co.  v.  Mason,  145  163;  Van  Epps  v.  Van  Epps,  9  Paige 

U.  S.  349;    Lyon  v.  Jones,  6  Humph.  (N.  Y.)  238;  Taylor  v.   Heggie,  83  N. 

(Tenn.)  533.  Car.    244,    where   it   was   held   that   a 

6.  Easton  v.  German  -  American  second  mortgagee  independently  of 
Bank,  127  U.  S.  532;  Smith  v.  Black,  any  other  relation  of  trust  than  that  of 
115  U.  S.  308;  Richards  v.  Holmes,  18  mortgagee  was  precluded  from  pur- 
How.  (U.  S.)  143;  Lyon  v.  Jones,  6  chasing  under  a  prior  lien  except  as  a 
Humph.  (Tenn.)  533.  trustee  for  the  mortgagor.     The  court 

7.  Field  v.  Gooding,  106  Mass.  310;  adopts  as  applying  to  such  case  the 
Gantz  V.  Toles,  40  Mich.  725.  principle  stated   in   Boyd  v.  Hawkins, 

8.  Chilton  v.  Brooks,  71  Md.  445.  2  Ired.  Eq.  (N.  Car.)  304,  that  a  trustee 

9.  England.  —  Shaw  v.  Bunny,  33  cannot  without  the  unequivocal  assent 
Beav.  494;  Kirkwood  v.  Thompson,  2  of  the  cestui  que  trust  z.c\.  for  his  own 
De  G.  J.  &  S.  613 ;  Harron  v.  Yemen,  3  benefit  in  a  contract  relating  to  the  sub- 
Ont.   Rep.  126;  Brown  v.  Woodhouse,  ject  of  the  trust. 
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recovery  under  subsequent  incumbrances ;  *  and    the  same  rule 
applies  to  the  owner  of  the  equity  of  redemption.* 

qq.  Purchase  by  Trustee.  —  It  is  a  well-settled  doctrine  that  a 
trustee  cannot  purchase  at  his  own  sale  under  a  power.*  But  it 
has  been  held  competent  for  a  trustee  who  is  also  the  beneficiary 
under  the  deed  of  trust,  to  purchase  at  his  own  sale.*  A  purchase 
by  a  trustee  is  not,  however,  void,  but  only  voidable  at  the  option 
of  the  beneficiaries  under  the  deed.*  And  after  the  sale  is  made 
and  the  property  has  passed  beyond  his  control,  he  will  have  the 
same  right  to  purchase  it  as  would  a  stranger.®  A  sale  to  a  third 
person  for  the  benefit  of  the  trustee  will  not  change  the  rule.' 
A  trustee  will  not  be  permitted  to  purchase  the  trust  property 
under  a  prior  incumbrance  and  hold  the  same  as  against  his  cestui 
que  trust. ^ 


1.  Otter  V.  Vaux,  6  De  G.  M.  &  G. 
638;  Plum  V.  Studebaker  Bros.  Mfg. 
Co.,  89  Mo.  162. 

2.  Stiger  v.  Mahone,  24  N.  J.  Eq. 
426;  Hilton  V.  Bissell,  i  Sandf.  Ch.  (N. 
Y.)407;  Tompkins  v.  Halstead,  21  Wis. 
118;  Thompson  v.  Heyvvood,  129  Mass. 
401,  where  the  decision  was  placed 
upon  the  ground  of  fraud  participated 
in  by  the  purchaser,  who  was  also  the 
owner  of  the  equity  of  redemption. 

Tenant  in  Common.  —  Where  the  owner 
of  land,  after  giving  a  deed  of  trust 
thereon,  conveys  an  undivided  half- 
interest,  his  grantee  may  purchase  at 
a  sale  under  the  power  given  in  his 
grantor's  trust  deed.  Burr  v.  Mueller, 
65  111.  258. 

3.  Stephen  v.  Beall,  22  Wall.  (U.  S.) 
329;  Commercial  Union  Assur.  Co.  v, 
Scammon,  126  111.  355;  Watson  v. 
Sherman,  84  111.  263;  Roberts  v.  Flem- 
ing. 53  111-  196;  Phares  v.  Barbour,  49 
111.  370. 

Rutherford  v.  Williams,  42  Mo.  18; 
Lass  V.  Sternberg,  50  Mo.  124,  where 
the  court  said:  "  Sternberg,  who  bought 
under  the  first  deed  of  trust,  was  the 
trustee  in  the  deed  of  trust  given  by  the 
plaintiff's  ancestor.  Holding  this  fidu- 
ciary relation  to  the  creditor  as  well  as 
the  debtor,  he  could  not  buy  for  his  own 
benefit,  and  his  purchase  inured  in 
equity  to  the  use  of  the  beneficiaries. 
This  doctrine  is  too  well  established  in 
this  state  and  elsewhere  to  need  illus- 
tration or  argument.  He  has  the  right 
to  be  reimbursed  to  the  full  amount  of 
what  he  expended  for  the  property. 
When  the  beneficiaries  do  this  they  are 
entitled  to  the  benefits  of  the  pur- 
chase." 

Trustee  with  Interest.  —  Where  a  trus- 


tee has  a  personal  interest  in  the 
property,  he  may,  if  necessary  to  pro- 
tect that  interest,  bid  in  the  trust  prop- 
erty. Froneberger  v.  Lewis,  79  N. 
Car.  426. 

4.  Loveland  v.  Clark,  11  Colo.  265; 
Bohn  V.  Davis,  75  Tex.  24;  Kennedy 
V.  Dunn,  58  Cal.  339. 

5.  Alabama.  —  Carter  v.  Thompson, 
41  Ala.  375;  Crutchfield  v.  Haynes,  14 
Ala.  49. 

Georgia.  —  Worthy  v.  Johnson,  8  Ga. 
236. 

Illinois.  —  Jenkins  v.  Pierce,  98  111. 
646. 

Maryland.  —  Bell  v.  Webb,  2  Gill 
(Md.)  163. 

Minnesota.  —  Kern  v.  Chalfant,  7 
Minn.  487;  Baldwin  v.  Allison,  4  Minn. 

25- 

New  York.  —  Hawley  v.  Cramer,  4 
Cow.  (N.  Y.)  717. 

North  Carolina.  — Cole  v.  Stokes,  113 
N.  Car.  270;  Gibson  v.  Barbour,  100  N. 
Car.  192;  Elliott  v.  Pool,  3  Jones  Eq. 
(N.  Car.)  17. 

United  States.  —  Cunningham  v. 
Macon,  etc.,  R.  Co.,  156  U.  S.  400. 

Georgia  Bule.  —  The  doctrine  as  laid 
down  in  Cunningham  v.  Macon,  etc., 
R.  Co.,  156  U.  S.  400,  and  Worthy  v. 
Johnson,  8  Ga.  236,  applies  only  to 
Georgia,  and  has  reference  to  sales  by 
trustees  in  general,  and  especially  sales 
by  executors,  guardians,  etc. 

6.  Watson  v.  Sherman,  84  111.  263; 
Stephen  v.  Beall,  22  Wall.  (U.  S.)  329. 

7.  Stephen  v.  Beall,  22  Wall.  (U.  S.) 
329;  Roberts  v.  Fleming,  53  111.  196; 
Watson  V.  Sherman,  84  111.  263;  Haw- 
ley V.  Cramer,  4  Cow.  (N.  Y.)  717. 

8.  Van  Epps  v.  Van  Epps,  9  Paige 
(N.   Y.)  237;  Slade  v.  Van  Vechten,   11 
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rr.  Affidavit  of  Sale— Origin  and  Nature.  —  At  common  law,  the 
power  of  sale  contained  in  a  mortgage  of  real  estate  could,  as  a 
rule,  be  executed  only  by  giving  a  deed,'  After  the  mortgagee 
■was  authorized  by  statute  to  purchase,  as  he  could  not  convey  to 
himself,  it  was  concluded  that  the  legislature  must  have  intended 
the  foreclosure  to  be  complete  without  a  deed.*  It  was  accord- 
ingly enacted  that  an  affidavit  or  certificate  setting  forth  the  steps 
taken  at  the  sale  should  be  prepared  and  filed  and  should  have 
the  effect  of  a  conveyance  in  addition  to  being  proof  of  the  regu- 
larity of  the  proceedings.'  In  some  states  it  takes  the  place  of  a 
deed  only  when  the  mortgagor  is  the  purchaser.* 

Necessity  of  AfSdavit. —  In  some  states  the  affidavit  of  sale  is  not 
regarded  as  necessary  to  the  validity  of  the  purchaser's  title.' 
But  it  has  been  held  that  unless  all  the  necessary  affidavits  have 
been  made  and  recorded,  the  purchaser  at  a  sale  under  a  power 
may  not  maintain  an  action  of  ejectment.*  It  was  held  in  North 
Dakota  that  the  statute  requiring  the  conductor  of  the  sale  to  file 
a  duplicate  certificate  thereof  with  the  register  of  deeds  is  directory 
only  and  that  a  failure  to  do  so  will  not  invalidate  the  sale.'' 


Paige  (N.  Y.)  21;  Jewett  v.  Miller,  10 
N.  Y.  402. 

1.  Arnot  V.  McClure,  4  Den.  (N.  Y.) 

41- 

In  Alabama  it  seems  that  no  deed  is 
necessary.  Brunson  v.  Morgan,  S4 
Ala.  598. 

2.  Arnot  v.  McClure,  4  Den.  (N.  Y.) 
41;  Jackson  v.  Colden,  4  Cow.  (N.  Y.) 
266. 

3.  Arnot  v.  McClure,  4  Den.  (N.  Y.) 

41- 

In  New  York  the  affidavit  of  sale  has 
been  equivalent  to  a  deed  since  1830. 
See  Mowry  v.  Sanborn,  68  N.  Y.  153, 
for  an  extended  historical  review  of 
foreclosure  of  mortgages  by  power  of 
sale  in  that  state;  and  Cohoes  Co.  v. 
Goss,  13  Barb.  (N.  Y.)  144;  Layman  v. 
Whiting,  20  Barb.  (N.  Y.)  559;  Bryan 
V.  Butts,  27  Barb.  (N.  Y.)  503. 

4.  Nau  V.  Brunette,  79  Wis.  664. 

5.  Field  v.  Gooding,  106  Mass.  310; 
Burns  v.  Thayer,  115  Mass.  89; 
Learned  v.  Foster,  117  Mass.  365; 
Golcher  v.  Brisbin,  20  Minn.  453. 

New  York." —  In  Osborn  v.  Merwin, 
12  Hun  (N.  Y.)  332,  Learned,  P.  J., 
said:  "  In  Tuthill  v.  Tracy,  31  N.  Y. 
157.  it  was  held  that  a  sale  pursuant  to 
the  statute  bars  the  equity  of  redemp- 
tion without  any  affidavits  being  made. 
This  case  is  cited  in  the  recent  case  of 
Mowry  v.  Sanborn,  68  N.  Y.  153,  with- 
out criticism,  and  must  therefore  be 
the  law.     If  there  were  no  affidavits, 


then  of  course  there  was  no  reason  for 
the  exclusion  of  other  proof  of  the 
facts  if  such  proof  was  otherwise 
proper." 

By  the  purchase  and  payment  of  the 
consideration  money  the  equitable  title 
passes  to  the  purchaser.  Tuthill  v. 
Tracy,  31  N.  Y.  157. 

6.  Mowry  v.  Sanborn,  17  Hun  (N. 
Y.)387;  Bryan  v.  Butts,  27  Barb.  (N. 
Y.)  503;  Layman  v.  Whiting,  20  Barb. 
(N.  Y.)  559;  Cohoes  Co.  v.  Goss,  13 
Barb.  (N.  Y.)  137;  Arnot  v.  McClure,  4 
Den.(N.  Y.)  41. 

In  Tuthill  V.  Tracy,  31  N.  Y.  157, 
Davies,  J.,  said:  "  It  is  to  be  observed 
that  no  time  is  fixed  by  statute  for  the 
making  and  recording  of  any  of  the 
required  affidavits.  In  the  absence  of 
any  such  requirement  it  may  well  be 
that  so  long  as  the  purchaser  did  not 
wish  to  assert  affirmatively  his  title,  he 
might  omit  to  have  made  and  recorded 
these  affidavits  which  are  declared  by 
statute  the  substitute  or  equivalent  of 
a  conveyance  by  the  mortgagee,  and 
the  cases  are  numerous  which  hold  that 
the  legal  title  is  not  transferred  to  the 
purchaser  so  that  he  may  maintain 
ejectment  for  the  premises  until  the 
affidavits  required  by  statute  as  a  sub- 
stitute for  the  conveyance  have  been 
made  and  recorded." 

7.  Johnson  v.  Day,  2  N.  Dak.  205, 
where  the  court  said:  "  The  difficulty 
lies  in  ascertaining  just  what  result  fol- 
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Contents  and  Sufficiency  of  Affidavit.  —  Immaterial  errors  of  form  * 
or  even  of  fact  *  in  the  affidavit  or  certificate  of  sale,  will  not 
invalidate  a  foreclosure  under  a  power.  So  the  affidavit  need  not 
state  the  rendering  of  an  account  or  the  disposition  that  has  been 
made  of  the  purchase-money.'  But  an  affidavit  which  fails  to  show 
that  the  proper  notice  of  sale  under  the  power  was  given,  does  not 
operate  to  bar  the  equity  of  redemption.^     And  an  affidavit  is. 


lows  this  omission.  The  statute  gives 
us  no  light  upon  that  subject,  nor  has 
the  point  ever  been  adjudicated  by  the 
court  of  last  resort  in  this  jurisdiction. 
Nor  do  we  find  the  specific  point  passed 
upon  by  any  court  under  a  statute 
similar  to  ours.  We  are  left  to  such 
light  as  we  may  obtain  from  general 
principles  and  the  design  and  purpose 
of  the  enactment.  It  has  been  held  in 
New  York,  in  Jackson  v.  Young,  5 
Cow.  (N.  Y.)  269;  and  in  Minnesota,  in 
Barnes  v.  Kerlinger,  7  Minn.  82,  under 
statutes  requiring  a  sheriff's  certificate 
of  sale  of  realty  under  execution,  that 
such  statutes  were  directory  only,  and 
that  an  entire  omission  of  the  certifi- 
cate would  not  invalidate  the  sale. 
And  in  Massachusetts,  in  Robbins  v. 
Rice,  7  Gray  (Mass.)  202,  under  a  stat- 
ute requiring  a  sheriff  in  certain  cases 
of  sale  of  real  estate  to  have  his  pro- 
ceedings under  the  execution  recorded 
in  the  proper  office  before  he  returned 
his  execution,  it  was  held  that  such  re- 
quirement was  for  the  protection  of 
subsequent  attaching  creditors  and 
bona  fide  purchasers,  and  that  the  de- 
fendant had  no  interest  in  its  fulfil- 
ment. After  full  consideration  we 
reach  the  conclusion  that  the  principle 
of  those  cases  must  apply  to  this  case. 
The  mortgagor  who  executes  a  mort- 
gage containing  a  power  of  sale  is 
bound  to  know  of  his  own  default,  and 
bound  to  know  that  by  such  default 
the  power  executed  by  him  becomes  as 
active  and  efficient  in  applying  the 
mortgaged  property  to  the  payment  of 
the  debt  secured  as  would  a  decree  of 
court,  and  he  is  as  much  bound  to  take 
notice  of  all  that  is  subsequently  done 
under  such  power  as  he  would  be  of 
all  subsequent  proceedings  under  a  de- 
cree of  foreclosure;  and  having,  in  law, 
full  knowledge  of  the  time,  place,  man- 
ner, and  amount  of  the  sale  under  the 
power,  he  canrfot  be  benefited  in  any 
manner  by  filing  the  duplicate  certifi- 
cate, or  prejudiced  by  the  failure  to  file 
it.  The  duplicate  certificate  is  to  be 
filed  by  the  person  naaking  the    sale 


and  over  whom  the  purchaser  has  no 
control,  and  it  may  be  filed  at  anjr 
time  within  ten  days  after  the  pur- 
chaser has  parted  with  his  money.  It 
would  not  be  right  or  reasonable  to- 
hold  that  the  purchaser's  rights  could 
be  destroyed  by  the  subsequent  negli- 
gence of  the  person  making  the  sale 
and  against  which  the  purchaser  is; 
powerless  to  guard.  But  in  the  ab- 
sence of  such  duplicate  certificate  in 
the  proper  office  junior  incumbrancers 
or  attaching  creditors  of  the  mortgagor 
would  have  no  means  of  knowing 
whether  default  had  been  made  by  the 
mortgagor  or  when  the  right  to  redeem 
would  expire,  or  the  amount  necessary 
therefor.  For  their  protection  the 
filing  of  the  duplicate  certificate  is 
highly  necessary,  and  its  absence  may 
furnish  a  ground  of  action  against  the 
negligent  party,  but  does  not  affect  the 
validity  of  the  sale." 

1.  Thus  in  Lewis  v.  Jackson,  165 
Mass.  482,  the  expression,  "  The  said 
sums  when  it  became  payable,  "  was 
held  not  to  affect  materially  the  mean- 
ing of  the  affidavit. 

2.  In  Silva  v.  Turner,  166  Mass.  407, 
the  certificate  recited  that  the  premises 
had  been  sold  "  for  non-payment  of 
interest  and  taxes. '^'  Although  the  in- 
terest and  taxes  had  been  paid,  the: 
court  held  the  sale  valid  inasmuch  as 
there  was  another  valid  reason  stated. 

In  Cable  v.  Minneapolis  Stock- Yards,, 
etc.,  Co.,  47  Minn.  417,  the  foreclosure- 
by  sale  under  the  power  was  held  valid 
although  the  certificate  of  sale  did  not 
state  directly  the  amount  secured, 
but  stated  that  the  mortgage  bearing- 
date  of  June  3  was  acknowledged  on 
June  4,  1857,  and  although  the  record 
of  the  certificate  did  not  describe  the 
land  correctly,  there  being  a  fatal  error 
in  the  description.  See  also  Golcher  v. 
Brisbin,  20  Minn.  453;  Maxwell  v. 
Newton,  65  Wis.  261. 

3.  Childs  V,  Dolan,  5  Allen  (Mass.) 

319- 

4.  Chalmers  v.  Wright,  5  Robt.  (N. 
Y.)  713;  Mowry  v,  Sanborn,  65  N.  Y» 
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defective  if  it  shows  that  the  notice  of  sale  was  not  published  for 
a  sufficient  length  of  time.* 

Eecording  of  Affidavit.  —  Generally  the  affidavit  of  sale  passes 
the  title  to  the  purchaser  without  being  recorded.*  But  if  the 
power   in    the   mortgage  requires  an  affidavit  to  be  made  and 


581;    Mowry  v.  Sanborn,    7   Hun  (N. 
Y.)  380. 

1.  In  Bunce  v.  Reed,  16  Barb.  (N.  Y.) 
347,  the  affidavit  stated  that  the  notice 
was  published"  between  "  the  seventh 
of  December  and  the  first  of  March. 
The  court  held  that  "  between  two 
days  "  was  exclusive  of  both,  and  that 
accordingly  the  affidavit  did  not  show 
a  publication  for  eighty-four  days. 

2.  Massachusetts.  —  Field  v.  Gooding, 
106  Mass.  310,  holding  that  the  statute 
requiring  the  affidavit  to  be  recorded  is 
merely  directory  "  and  not  preclud- 
ing a  resort  to  other  evidence  that 
the  power  of  sale  was  duly  executed." 
Learned  v.  Foster,  117  Mass.  365; 
Burns  v.  Thayer,  115  Mass.  89. 

Minnesota.  —  Ryder  v.  Hulett,  44 
Minn.  353. 

New  York.  —  Arnot  v.  McClure,  4 
Den.  (N.  Y.)  41;  Frink  v.  Thompson, 
4  Lans.  (N.  Y.)  489;  Tuthill  v.  Tracy, 
31  N.  Y.  159,  note;  Mowry  v.  Sanborn, 
68  N.  Y.  164;  Mowry  v.  Sanborn,  72  N. 
534.  See  also  Jackson  v.  Golden,  4 
Cow.  (N.  Y.)  266. 

In  Howard  v.  Hatch,  29  Barb.  (N. 
Y.)  297,  disapproving  a  dictum  in  Co- 
hoes  Co.  V.  Goss.  13  Barb.  (N.  Y.)  144, 
Balcom,  J.,  said:  "  I  think  what  is 
said  in  section  12  about  the  affidavits 
being  recorded  is  merely  directory,  and 
that  the  purchaser  does  not  forfeit  or 
even  suspend  his  right  to  the  premises 
purchased  by  omitting  to  have  the  affi- 
davits recorded;  and  that  the  words 
'  shall  be  recorded  '  in  such  section 
should  be  read  as  though  they  were 
'may  be  recorded.'  " 

In  Cowdrey  v.  Turner,  85  Hun  (N. 
Y.)45i,  Cullen,  J.,  said:  "  The  second 
objection  to  the  plaintiff's  recovery  is 
that  it  appeared  on  the  hearing  that 
she  had  not  filed  and  recorded  the  affi- 
davits of  sale,  of  publishing  and  of 
service  of  notice  as  prescribed  by  sec- 
tions 2396-2398.  Under  the  Revised 
Statutes  and  before  the  Code  it  was 
held  that  where  the  mortgagee  or  his 
assignee  purchased  it  was  necessary 
that  the  affidavits  of  sale  and  publica- 
tion should  be  recorded  before  the  title 
of  the  purchaser  became  complete, 
such  affidavits  acting  as  a  substitute 


for  the  deed  which  it  was  impossible 
for  the  mortgagee  to  execute  to  him- 
self. Arnot  V.  McClure,  4  Den.  (N.  Y.) 
41;  Bryan  v.  Butts,  27  Barb.  (N.  Y.) 
503.  We  do  not  understand  the  author- 
ity  of  Arnot  v.  McClure  in  this  respect 
to  have  been  overruled  by  subsequent 
decisions.  In  Tuthill  v.  Tracy,  31  N. 
Y.  157,  it  was  held  that  a  sale  pursuant 
to  the  statute  bars  the  equity  of  re- 
demption without  affidavits  being 
made;  but  it  was  also  held  that  until 
the  affidavits  are  made  and  filed  the 
title  of  the  purchaser  was  merely 
equitable.  In  Mowry  v.  Sanborn,  68 
N.  Y.  153,  the  case  of  Arnot.  v.  Mc- 
Clure, 4  Den.  (N.  Y.)  41,  is  reviewed. 
It  was  there  held  that  common- 
law  proof  of  the  service  of  the  no- 
tice of  sale  could  be  admitted  to 
supply  a  defect  in  an  affidavit  of 
service  on  file.  But  that  decision  pro- 
ceeded on  the  ground  that  affidavits 
of  service  of  notice  of  sale  were  not 
required  by  the  statute,  as  it  then 
stood,  to  be  filed  or  recorded.  The 
question  would  now  seem  to  be  put  at 
rest  by  the  provisions  of  the  Code. 
Section  2400  provides:  '  The  purchaser 
of  the  mortgaged  premises,  upon  a  sale 
conducted  as  prescribed  in  this  title, 
obtains  title  thereto  against  all  persons 
bound  by  the  sale,  without  the  execu- 
tion of  a  conveyance.  Except  where 
he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser 
also  obtains  title  in  like  manner,  upon 
payment  of  the  purchase-money  and 
compliance  with  the  other  terms  of 
sale,  if  any,  without  the  filing  and  re- 
cording of  the  affidavits  as  prescribed  in 
the  last  section  but  one.  But  he  is  not 
bound  to  pay  the  purchase-money  until 
the  affidavits  specified  in  that  section, 
with  respect  to  the  property  purchased 
by  him,  are  filed  or  delivered  or  ten- 
dered to  him  for  filing.'  This  enact- 
ment that  a  purchaser  other  than  the 
donee  of  the  power  acquires  title  with- 
out the  filing  and  recording  of  the 
affidavits  is  equivalent  to  a  declaration 
that  the  donee  of  the  power,  when  the 
purchaser,  must  file  and  record  the 
affidavits  to  complete  his  title.  That 
this  was  the  intention  of  the  codifier  is 
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"recorded,"  a  sale  without  the  performance  of  such  requirements 
does  not  bar  the  equity  of  redemption.* 

Effect  of  Affidavit.  —  The  affidavit  or  certificate  of  sale  is  prima 
facie  or  presumptive  evidence  of  the  facts  therein  contained,* 
unless  it  was  made  an  unreasonable  length  of  time  after 
the  sale.'  Indeed,  the  legislature  may  make  the  certificate /rm^ 
facie  evidence  not  only  of  the  facts  contained  in  it,  but  also  of  all 
prior  facts  necessary  to  a  valid  exercise  of  the  power.*     The  aflfi- 


plain  from  the  notes  of  Mr.  Throop  to 
this  section  and  section  2396." 

1.  Smith  V.  Provin,  4  Allen  (Mass.) 
516. 

2.  Story  v.  Hamilton,  86  N.  Y.  428, 
20  Hun  (N.  Y.)  133;  Sherman  v.  Wil- 
lett,  42  N.  Y.  146;  Mowry  v.  Sanborn, 
62  Barb.  (N.  Y.)  223;  Layman  v.  Whit- 
ing, 20  Barb.  (N  Y.)  559;  Bond  v. 
Sheriff,  71  Wis.  347. 

In  Mowry  v.  Sanborn,  72  N.  Y.  534, 
Allen,  J-.,  says:  "  The  making,  filing, 
and  recording  of  these  affidavits  are 
not  in  the  exercise  of  the  power  of  sale 
contained  in  the  mortgage,  which,  as 
regulated  by  the  statute,  must  be 
strictly  pursued,  but  they  are  the  mere 
evidences  of  the  due  exercise  of  such 
power,  prescribed  by  statute  for  the 
benefit  of  the  purchaser  under  the 
power,  and  to  perfect  his  title,  and  per- 
petuate the  evidences  of  it.  The  power 
is  fully  executed  when  a  sale  has  been 
regularly  and  duly  made,  pursuant  to 
notice  published  and  served  as  re- 
quired by  law.  These  affidavits  then 
taking  the  place  of  a  conveyance  as 
the  evidence  of  the  proceedings  for  the 
foreclosure  and  of  the  sale  should 
receive  the  same  construction  as  would 
a  conveyance  of  which  they  are  the 
substitutes,  or  any  other  instrument  in 
writing  or'evidence  of  title.  They  are 
but  prima  facie  evidence  of  the  facts 
stated,  and  if  they  directly, ,  or  by 
necessary  implication,  assert  an  un- 
truth, they  may  be  controverted,  and 
the  fact  of  publication  is  a  matter  of 
public  notoriety,  easy  to  be  proved  or 
disproved,  as  the  case  may  be,  and  is 
not  a  fact  the  knowledge  of  which  is 
necessarily  or  possibly  confined  to  one 
person,  and  that  the  affiant,  and  so  not 
readily  disproved  if  not  true.  The 
statute  in  terms  declares  the  affidavits 
but  presumptive  evidence  of  the  facts 
stated." 

3.  In  Mundy  v.  Monroe,  i  Mich.  68, 
Miles,  J.,  said:  "  Although  the  statute 
allows  these  recorded  affidavits  to  be 
presumptive  evidence  of  the  facts  con- 


tained in  them,  it  cannot  be  construed 
to  exclude  other  evidence  of  the  same 
facts.  The  object  of  the  law  undoubt- 
edly is,  while  the  facts  are  fresh  in  the 
recollection  of  the  witnesses  to  pre- 
serve a  perpetual  remembrance  of  the 
thing,  thus  avoiding  the  danger  of  the 
loss  of  the  evidence  from  defects  of 
memory  on  the  one  hand,  and  of  perjury 
on  the  other,  at  a  subsequent  period 
when  litigation  in  reference  to  the  sub- 
ject-matter may  make  such  evidence 
important.  These  affidavits  may  not 
be  necessary  at  the  time  of  the  sale,  or 
perhaps  not  until  the  time  of  redemp- 
tion, if  any,  has  expired.  But  when 
the  purchaser  has  ascertained  that  he 
has  acquired  a  title  he  should  at  once 
take  the  necessary  steps  under  the 
statute  to  preserve  the  evidence  of  that 
title.  It  is  true  the  statute  does  not 
prescribe  any  time  within  which  this 
is  to  be  accomplished,  neither  do  we; 
it  is  sufficient  that  this  court  see  that 
the  statute  receives  such  a  construc- 
tion as  that  it  shall  not  be  the  means 
of  oppression,  fraud  or  injustice.  If 
the  party  chooses  not  to  avail  himself 
of  the  benefit  of  the  statute,  but  to 
prove  the  facts  of  the  sale  necessary  to 
his  title  in  the  ordinary  mode,  he  sub- 
jects his  witnesses  to  the  ordeal  of  a 
cross-examination  by  which  every  par- 
ticular in  relation  to  the  regularity  and 
sufficiency  of  the  proceedings  may  be 
tested.  Can  it  be  supposed  that  it  was 
the  intention  of  the  legislature  to  allow 
a  party  claiming  title  under  a  statutory 
mortgage  sale,  after  the  lapse  of  eight 
years  and  after  suit  commenced,  to 
procure  an  ex  parte  affidavit  of  these 
facts  and  use  that  as  the  only  evidence 
of  the  publication — thus  dispensing 
with  the  rule  of  evidence  requiring  a 
careful  examination  of  the  witness  in 
open  court,  and  allowing  the  opposite 
party  the  opportunity  of  a  cross-exami- 
nation? We  think  such  a  course,  if 
tolerated,  might  lead  to  great  abuse 
of  the  statute." 

4.   Burke  v.  Lacock,  41  Minn.  250. 
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davit  of  sale  being  generally  construed  like  a  deed,  the  same  rule 
as  to  parol  evidence  applies.*  An  ambiguous  certificate  may  be 
explained  *  and  an  omitted  fact  supplied  'by  parol.  So  evidence 
other  than  that  contained  in  the  affidavit  may  be  introduced  to 
prove  that  the  steps  necessary  to  foreclosure  have  been  taken.* 
Amended  affidavits  may  be  filed  according  to  the  truth  of  the 
case  and  as  to  the  mortgagor  at  any  time' 

ss.  Form  and  Contents  of  Deed  —  Secital  of  Date  of  Sale.  —  The  deed 
need  not  generally  recite  the  exact  date  of  the  sale.® 

Reference  to  Other  Instruments,  and  the  Power.  —  The  deed  may  refer  to 
other  instruments  for  more  minute  descriptions,''  and  should  refer 
to  the  power,**  though  failure  in  this  regard  is  not  necessarily  fatal.* 

Parol  Evidence  of  Proper  Advertisement.  —  When  a  deed  is  defective  in 
not  showing  that  a  proper  advertisement  of  the  place  of  sale  was 
made,  parol  evidence  is  admissible  to  supply  the  proof.** 

Interest  of  Donor's  Assigns.  —  The  deed  need  not  in  terms  purport  to 
convey  the  interest  of  the  assigns  of  the  donor  of  the  power.** 

Covenants  by  Trustee.  —  Although  a  deed  of  trust  may  contain 
covenants  of  warranty  of  title,  and  against  incumbrances,  the  only 


1.  In  Arnot  v.  McClure,  4  Den.  (N. 
Y.)  41,  it  was  said:  "  Where  there  is 
no  deed,  and  affidavits  supply  its  place, 
they  can  neither  be  contradicted  nor 
amended  by  oral  evidence.  If  they  do 
not  show  a  sale  of  the  mortgaged 
premises  the  foreclosure  is  not  com- 
plete. Without  either  a  common-law 
or  a  statute  conveyance  the  title  cannot 
pass.** 

2.  In  Richards  z/.  Finnegan,  45  Minn. 
20S.  the  certificate  of  sale  stated  the 
time  of  sale  as  ten  o'clock,  and  also  as 
eleven  o'clock.  It  was  held  that  the 
certificate  did  not  estop  the  mortgagor 
from  showing  that  the  sale  was  made 
before  the  time  advertised. 

3.  Mowry  v.  Sanborn,  68  N.  Y. 
164. 

4.  Chalmers  v.  Wright,  5  Robt.  (N. 
Y.)  713. 

6.  Bunce  v.  Reed.  16  Barb.  (N.  Y.) 
347;  Story  v.  Hamilton,  86  N.  Y.  428, 
20  Hun  (N.  Y.)  133;  Mowry  v.  San- 
born, 62  Barb.  (N.  Y.)  223. 

But  in  Dwight  v.  Phillips,  48  Barb. 
(N.  Y.)  116,  the  court  thinks  it  ques- 
tionable whether  in  an  action  c-f  eject- 
ment the  court  may  allow  an  amended 
affidavit  at  the  trial,  though  new  affi- 
davits might  be  filed  or  recorded  as  a 
foundation  for  another  action. 

6.  Jones  r-.  Hagler,  95  .\la.  529. 

But  Where  a  Statute  Requires  the  True 
Date  to  be  Expressed  in  the  acknowledg- 
ment  of   the  deed,  a  falsely  antedated 


acknowledgment  invalidates  the  instru- 
ment.    Grover  zk  Fox,  36  Mich.  461. 

7.  In  Jones  v.  Hagler,  95  Ala.  529, 
the  body  of  the  deed  did  not  show  the 
name  of  the  trustee.  But  a  reference 
in  the  deed  to  the  deed  of  trust  was 
held  a  sufficient  identification  of  the 
trustee. 

8.  Smith  7>.  Henning,  xo  W.  Va.  634. 

9.  In  Pease  v.  Pilot  Knob  Iron  Co., 
49  Mo.  124,  Bliss,  J.,  said:  "  In  exe- 
cuting a  power  of  sale,  the  conveyance, 
to  be  regular,  should  recite  or  refer  to 
the  power.  This  is  the  rule,  and  con- 
veyancers should  not  disregard  it.  Still, 
the  omission  of  such  recital  or  refer- 
ence will  not  vitiate  an  auempted  exe- 
cution, provided  it  be  plain  that  it  was 
the  intention  of  the  party  to  execute 
the  power.  It  is  a  question  of  inten- 
tion as  shown  by  the  instrument." 

10.  Wilkerson  v.  Allen,  67  Mo.  502. 

11.  In  Tyler  v.  Massachusetts  Mut. 
L.  Ins.  Co..  108  111.  58,  Walker.  J., 
said:  "  It  is  claimed  that  it  [the  deed] 
is  defective  because  it  does  not  purport 
in  terms  to  convey  the  interest  of  the 
assigns  of  Guyton.  We  regard  this  as 
wholly  non-essential.  The  deed  recites 
that  the  trustee  conveyed  'all  the  estate, 
right,  title,  interest,  property,  claim, 
and  demand  whatsoever,  both  in  law 
and  equity,  of  the  said  Benjamin  F. 
Guyton  and  Lizzie  F.  Guyton.'  This 
was  sufficient  to  pass  all  the  title  and 
cut  off  the  equity  of  redemption." 
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covenants  that  can  be  required  of  a  trustee  are  against  acts  or 
incumbrances  done  or  suffered  by  himself.* 

//.  The  Grantor  in  the  Deed  —  In  General.  —  The  execution  of  a 
power  of  sale  and  of  the  deed  given  in  pursuance  thereof  is  a 
proper  subject  of  contract  between  the  parties,*  and  the  power  to 
convey  is  included  in  the  power  to  sell.*  The  grantor  of  a  deed 
of  trust  may  appoint  not  only  a  trustee,  but  also  a  successor  in 
trust,  and  may  prescribe  the  conditions  on  which  such  successor 
may  take  the  place  of  the  original  trustee  and  execute  the  trust.* 
But  a  trustee  may  not  delegate  his  powers  unless  authorized  by 
the  deed  of  trust.* 

Donee  of  Power,  —  The  deed  should  be  executed  by  the  donee  of 
the  power  or  holder  of  the  legal  title,  in  order  to  pass  such  title.® 


1.  In  Barnard  f.  Duncan,  38  Mo.  170, 
the  court  said:  "  Such  trustees  sell 
only  by  virtue  of  the  power  given 
them.  They  do  not  undertake  to  con- 
vey anything  more  than  the  right,  title, 
and  estate  that  is  vested  in  them.  All 
purchasers  are  bound  to  know  that 
there  can  be  no  warranty  of  the  title  on 
such  sales,  and,  it  is  presumed,  it  is 
always  so  understood.  The  title  is  on 
record;  the  records  are  open  to  all,  and 
the  purchasers  can  examine  the  title 
for  themselves." 

2.  In  Lang  v.  Stansel,  106  Ala.  389, 
the  deed  of  trust  did  not  appoint  the 
person  by  whom  the  sale  under  the 
power  should  be  made.  But  it  stipu- 
lated that  on  default  in  the  payment  of 
the  debt  the  trust  should  be  e.xecuted 
by  some  suitable  person,  to  be  ap- 
pointed in  writing  by  any  person  inter- 
ested in  the  trust  fund.  A  conveyance 
by  a  person  so  appointed  was  held 
valid. 

A  Covenant  May  be  Inserted  in  the  Mort- 
gage providing  that  in  case  of  a  sale 
under  the  power  the  mortgagor  shall 
join  the  donee  of  the  power  in  exe- 
cuting an  assignment  or  conveyance  to 
the  purchaser.  Such  covenant  is  held 
to  be  for  the  benefit  of  the  mortgagee, 
and  not  of  the  purchaser.  Corder  v. 
Morgan.  18  Ves.  Jr.  344;  Clay  v. 
Sharpe,  cited  in  Corder  v.  Morgan,  18 
Ves.  Jr.  346. 

3.  Lang  v.  Stansel,  106  Ala.  389, 
where  it  was  said:  "The  person  ap- 
pointed was  clothed  with  the  power  to 
sell,  and  though  the  conveyance  is 
silent  as  to  the  execution  by  him  of  a 
conveyance,  the  power  to  convey  is 
manifestly  included  in  the  power  to 
sell;  otherwise  the  sale  would  be  in- 
complete  and    the   trust  but  partially 


executed."  Fogarty  v.  Sawyer,  17  Cal. 
5S9;  Valentine  v.  Piper,  22  Pick. 
(Mass.)  85 ;  Williams  v.  Otey,  8  Humph. 
(Tenn.)  568;  Hunter  v.  Wooldert,  55 
Tex.  433. 

4.  In  Irish  v.  Antioch  College,  126 
111.  474,  a  sale  and  deed  was  held  prop- 
erly made  by  one  who  was  appointed 
by  the  deed  of  trust  to  succeed  the 
trustee  in  case  of  his  refusal  to  act. 
But  a  trustee  in  a  deed  of  trust  may 
not  without  authority  appoint  a  trustee 
in  his  place.  Leake  v.  Caffey,  (Miss. 
1896)  19  So.  Rep.  716; 

6.  In  Cassady  v.  Wallace,  102  Mo. 
575,  Black,  J.,  said:  "  A  trustee  in 
these  deeds  of  trust  lo  secure  debts  oc- 
cupies a  position  of  great  trust  and 
confidence.  He  is  the  agent  of  the 
owner  of  the  property  as  well  as  of 
the  owner  of  the  secured  debt.  It  is  a 
personal  trust,  for  he  cannot  delegate 
his  powers  calling  for  the  exercise  of 
judgment  and  discretion,  save  when 
the  instrument  gives  him  that  au- 
thority. Bales  V.  Perry,  51  Mo.  449." 
See  also  Leake  v.  Caffey,  (Miss.  1896) 
19  So.  Rep.  716. 

Trustee's  Power  of  Attorney.  —  If  a 
trust  deed  authorizes  the  trustee  or  his 
attorney  to  sell  the  mortgaged  prop- 
erty, and  a  sale  is  made  by  the  trus- 
tee's attorney  under  a  power  of  attor- 
ney not  under  seal,  the  purchaser  will 
acquire  an  equitable,  not  a  legal  title, 
because  a  power  of  attorney  to  sell  and 
convey  must  be  of  equal  dignity  with 
the  deed.  Watson  v.  Sherman,  84  III. 
263. 

6,  Taylor  v.  Agricultural,  etc.,  As- 
soc, 63  Ala.  229. 

In  Soath  CaroUna  it  is  held  that  the 
donee  of  the  power  must  execute  the 
deed  in  the  name  of  the  donor  in  order 
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A  deed  executed  in  the  name  of  the  mortgagee,  instead  of  that  of 
the  mortgagee  as  attorney  for  the  mortgagor,  as  required  by  the 
power  in  the  mortgage,  conveys  an  equitable  title,  but  not  a  fee 
simple  at  law,*  unless  the  power  expressly  authorizes  the  mort- 
gagee to  convey  in  his  own  name.*  When  the  mortgagee  exe- 
cutes the  deed  and  is  also  authorized  to  purchase,  the  conveyance 
may  be  through  some  third  party.'  A  trustee  cannot  avoid  the 
effect  of  a  sale  under  a  power  by  refusing  to  execute  a  deed.*  A 
trustee  in  a  deed  of  trust  who  sells  the  mortgaged  property  for 
default  in  one  of  a  series  of  notes  conveys  the  legal  title  to  the 
purchaser  and  cannot  under  a  second  sale  convey  another  title  to 
another  purchaser.*  If  a  deed  of  trust  is  given  to  two  or  more 
trustees,  all  must  join  in  the  execution  of  the  deed  made  in  pur- 
suance of  the  execution  of  the  power,  unless  it  is  otherwise  pro- 
vided.® But  one  of  two  or  more  trustees  may  execute  the  deed 
if  the  deed  of  trust  so  provides."'  Neither  the  grantor  of  the 
power  to  sell  nor  the  beneficiary  need  join  the  trustee  in  a  deed 
to  the  purchaser  at  a  sale  in  pursuance  of  the  power.® 


to  render  it  valid.  Dendy  v.  Waite, 
36  S.  Car.  569;  Johnson  v.  Johnson, 
27  S.  Car.  309;  DeWalt  v.  Kinard,  19 
S.  Car.  286;  Webster  v.  Brown,  2  S. 
Car.  429. 

Bevocation  by  Death  of  Donor. —  A  deed 
•executed  by  the  donee  of  the  power  is 
not  valid,  although  the  donor  is  dead. 
The  power  to  sell  in  a  mortgage  is 
held  in  South  Carolina  revoked  by  the 
death  of  th  donor.  Johnson  v.  John- 
son, 27  S.  Car.  309. 

1.  Gibbons  v.  Hoag,  95  111.  45;  Mul- 
vey  V.  Gibbons,  87  111.  367. 

In  Speer  v.  Hadduck,  31  111.  439, 
Caton,  C.  J.,  said:  "  Wadsworth  ad- 
vertised, sold,  and  conveyed  the  prem- 
ises in  his  own  name,  and  not  in  the 
name  and  as  the  attorney  of  the  mort- 
gagors. And  the  only  question  is 
whether  this  conveyed  a  good  title  in 
fee  simple  to  the  purchaser,  Hadduck. 
Manifestly  it  did  not.  He  could  only 
make  the  sale  under  and  in  pursuance 
of  the  power  contained  in  the  mort- 
gage; and  that  power  he  was  bound 
strictly  to  follow.  That  power  did  not 
authorize  him  to  sell  and  convey  the 
premises  in  his  own  name,  but  it  ex- 
pressly required  him  to  do  that  as  the 
attorney  of  the  mortgagors,  and  this 
he  could  only  do  by  using  the  name  of 
his  principal." 

2.  Munn  v.  Burges,  70  111.  604. 

In  such  cases,  if  the  donee  be  a  mar- 
ried woman,  her  husband  need  not 
join  in  the  deed.  Cranston  v.  Crane, 
97  Mass.  459. 


8.  Hood  V.  Adams,  124  Mass.  481. 

In  Dexter  v.  Shepard,  117  Mass.  480, 
Ames,  J.,  said:  "  As  it  would  be  im- 
possible for  him  [the  mortgagee]  to  te 
both  grantor  and  grantee  in  the  deed 
to  be  given  at  such  sale,  the  only  mode 
in  which  he  could  himself  be  the  pur- 
chaser would  be  by  the  intervention  of 
some  third  person  as  the  nominal  pur- 
chaser and  grantee."  A  deed  from  the 
mortgagee  to  himself  is,  however, 
valid.  Hall  v.  Bliss,  118  Mass.  554; 
Woonsocket  Sav.  Inst.  v.  American 
Worsted  Co.,  13  R.  I.  255.  It  is  also 
held  in  such  cases  that  no  deed  is 
necessary.  Jackson  v.  Colden,  4  Cow. 
(N.  Y.)  266. 

4.  In  Hood  V.  Adams,  124  Mass.  4S1, 
the  mortgagee,  though  an  agent,  pur- 
chased the  mortgaged  property  at  a 
sale  made  in  pursuance  of  a  power  con- 
tained in  the  mortgage,  and  by  refusing 
to  execute  a  deed  sought  to  recover 
on  the  note.  The  court  held  the  sale 
merely  incomplete  and  not  a  non-exe- 
cution of  the  power. 

6.  Koester  v.  Burke,  81  111.  436. 

6.  Loveland  v.  Clark,  ii  Colo.  265. 

7.  In  Loveland  v.  Clark,  11  Colo. 
265,  the  deed  of  trust  was  given  to  two 
trustees,  "  with  power  to  act  severally, 
and  each  independent  of  the  other." 
A  deed  executed  by  only  one  of  the 
trustees,  who  had  sold  the  premises 
according  to  the  power,  was  held 
valid. 

8.  Barnard  v.  Duncan,  38  Mo. 
170. 
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Assigrnees. —  The  assignee  of  a  power  of  sale  mortgage  securing 
notes  may  execute  a  deed  to  the  purchaser  at  a  sale  made  in  pur- 
suance of  the  power,*  An  assignee  holding  the  legal  title  may- 
execute  the  power  as  fully  where  he  holds  the  mortgage  as  "  col- 
lateral security  "  as  where  the  assignment  is  absolute.*  But  the 
assignment  of  the  mortgage  must  be  properly  acknowledged.'  And 
when  an  assignment  of  a  mortgage  has  been  canceled,  the  assignee 
may  not  execute  the  power  and  make  a  conveyance  to  the  pur- 
chaser at  a  sale.*  So  if  the  debt  is  not  evidenced  by  any  instru- 
ment assignable  at  law,  but  only  by  a  mortgage  assignable  in 
equity  alone,  a  sale  and  deed  may  not  be  made  by  the  assignee 
of    the  mortgage.* 

Administrators.  —  An  administrator  of  the  mortgagee  may  convey 
the  estate  in  the  exercise  of  the  power  contained  in  the  mortgage.* 
So  the  administrator  of  the  assignee  of  a  mortgagee  who  has  also 
obtained  a  conveyance  from  the  heir  of  the  assignee  to  a  trustee 
for  himself  may  exercise  the  power  given  to  the  mortgagee,  his 
heirs,  executors,  administrators,  and  assigns.'' 

Sheriff.  —  In  Michigan  the  deed  may  be  executed  by  the  sheriff 
who  made  the  sale,  though  his  term  has  meanwhile  expired.®  In 
Dakota,  where  a  deputy  sheriff  was  authorized  to  make  a  sale 
under  a  power,  his  successor  in  office  might  execute  a  deed  to  the 
purchaser.® 

Under  a  statute  providing  that  a  sale  be  made  by  a  sheriff  or  his 
deputy,  a  certificate  by  a  deputy,  not  in  the  name  of  his  principal, 

1.  Heath  v.  Hall,  60  111.  344.  ance  with   its  provisions.     It  regarded 

2.  Holmes  v.  Turner's  Falls  Co.,  150  the  power  of  sale  as  continuing  until 
Mass.  535.  completed  by  deed   in   the   person  who 

3.  Lowry  v.  Mayo,  41  Minn.  388.  acted    when    the    property  was   struck 

4.  Dempster  v.  West,  69  111.  613.  off,  as   a   personal    power,  passing,    in 

5.  Mason  v.  Ainsworth,  58  111.  163,  case  of  his  death,  to  his  representatives 

6.  Lewis  V.  Wells,  50  Ala.  198.  '  and  not  to  any  official  successor.  It  is 
Where  a  power  of  sale  mortgage  is  declared  by,  section  12  that  if  the  prop- 
given  toN.,  "  administrator,"  the  deed  erty  sold  is  not  redeemed  '  it  shall  be 
made  in  pursuance  of  the  exercise  of  the  duty  of  the  officer  or  other  person 
the  power  is  properly  made  in  the  name  who  shall  have  sold  the  same,  or  his 
of  N..in  his  own  right,  and  not  in  the  executors,  or  administrators,  to  corn- 
name  of  N.  "  as  administrator."  Wil-  plete  such  sale  by  executing  a  deed  of 
kerson  v.  Allen,  67  Mo.  502.  the  premises  so  sold  to  the  purchaser 

7.  Saloway  v.  Strawbridge,  i  Kay  &  or  purchasers.'  Whether,  under  this 
J.  371;  7  De  G.,  M.  &  G.  594.  or  any  subsequent  statute,  the  sheriff's 

8.  Hoffman  v.  Harrington,  33  Mich,  successor,  as  one  of  the  persons  con- 
392,  where  the  court  said:  "It  is  templated  as  a  possible  actor  under  the 
claimed,  however,  that  the  deed  in  this  original  power,  could  or  could  not  lake 
case  was  made  by  a  person  not  exer-  it  up  where  his  predecessor  left  it,  the 
cising  any  official  powers,  because  not  language  of  the  statute  is  entirely 
then  sheriff.  This  objection  is  rested  clear  that  the  deed  may  be  lawfully 
on  a  misapprehension  of  the  statute  made  by  the  person  selling,  or  his  exe- 
applicable  to  the  case.  This  mortgage  cutors,  whether  in  or  out  of  office." 
was  executed  under  '  an  act  concern-  Compare  Cord  v,  Hirsch,  17  Wis.  403, 
jng  mortgages,'  approved  April  19,  holding  that  a  judicial  foreclosure  sale 
1833.  That  act  became  a  part  of  the  may  be  conducted  by  an  ex-sheriff. 
contract,  so  far  at  least  as  to  make  9.  Wilson  v.  Russell,  4  Dakota 
valid  any  proceedings  had   in   accord-  376. 
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while  irregular,  is  not  invalid,*  for  the  acts  of  a  deputy  in  such 
cases  are  those  of  the  sheriff  himself.* 

Auctioneer.  —  A  mortgagor  may  authorize  the  auctioneer  who 
should  cry  off  the  land  in  the  execution  of  the  power  of  sale  to 
execute  a  conveyance  to  the  purchaser  at  such  sale.*  But  a 
deed  executed  by  an  auctioneer  appointed  by  assignees  who  are 
without  the  legal  title  is  invalid."* 

uu.  The  Grantee  in  the  Deed.  —  On  account  of  his  fiducial  rela- 
tion, a  mortgagee,  at  one  time,  was  not  permitted  in  equity  to 
purchase  the  mortgaged  property  at  his  own  sale  made  under  a 
power.*  Such  restriction  is  no  longer  generally  regarded  as  bene- 
ficial to  the  mortgagor.*  Under  a  provision  of  the  mortgage  or 
a  statute,  the  mortgagee  may  purchase  and  receive  a  deed  of  the 
mortgaged  property  sold  by  virtue  of  a  power  of  sale.''    If  a  mort- 


1.  Hodgdon    v.  Davis.  6  Dakota  21. 

2.  Wilson  V.  Russell,  4  Dakota  376. 
8.  Gamble  v.  Caldwell,  98  Ala.  577. 

4.  Sanders  v.  Cassady,  86  Ala.  246. 

5.  Benham  v.  Rowe,  2  Cal,  387; 
Very  v.  Russell,  65  N.  H.  646;  Downes 
V.  Grazebrook,  3  Meriv.  200;  Chambers 
z/.  Goldwin,  9  Ves.  Jr.  271;  Cholmonde- 
ley  V.  Clinton,  2  Jac.  &  W.  i. 

Beason  of  the  Bale.  —  In  Robertson 
V.  Norris,  i  Giff.  421,  the  Vice-Chan- 
cellor states  the  reason  for  the  rule  as 
follows:  "  Lord  Eldon  says  that  the 
mortgagee  is  a  trustee  for  the  benefit 
of  the  mortgagor  in  the  exercise  of  the 
power.  That  expression  is  to  be  un- 
derstood in  this  sense,  that  the  power 
being  given  to  enable  him  to  recover 
the  mortgage  money,  this  court  re- 
quires that  he  should  exercise  the 
power  of  sale  in  a  provident  way,  with  a 
due  regard  to  the  rights  and  interests 
of  the  mortgagor,  in  the  surplus  to  be 
provided  by  the  sale.  The  legitimate 
purpose  being  to  secure  repayment  of 
his  mortgage  money,  if  he  uses  the 
power  for  another  purpose  *  *  * 
the  court  considers  that  to  be  a  fraud 
in  the  exercise  of  the  power  for  pur- 
poses foreign  to  that  for  which  it  was 
intended." 

6.  In  Easton  v.  German-American 
Bank,  127  U.  S.  532,  Mr.  Justice 
Mathews  says:  "  The  relation  of  a 
creditor  secured  by  such  a  deed  of 
trust  to  a  sale  made  under  a  power 
given  to  a  stranger  as  trustee  does  not 
differ  from  that  of  a  mortgagee  of  real 
estate  sold  under  judicial  proceedings 
for  foreclosure  by  a  decree  of  a  court 
of  equity.  At  such  a  sale  nothing  is 
more  common  than  for  the  mortgagee 
to  become  the  purchaser;  and  it  is  as 


beneficial  to  the  debtor  as  to  himself 
that  he  should  be  permitted  to  enhance 
the  competition  at  such  a  sale  in  order 
to  protect  his  own  interests.  In  that 
respect  his  own  interest  coincides  with 
that  of  his  debtor,  as  it  is  for  their 
mutual  benefit  that  the  property  should 
not  be  sacrificed  so  as  to  leave  any  part 
of  the  debt  unpaid." 

7.  Alabama.  —  Ward  v.  W^rd,  io8 
Ala.  278;  Gamble  v.  Caldwell,  98  Ala. 

577. 

Arkansas.  —  Ellenbogen  v.  Griffey, 
55  Ark.  268. 

Maryland.  —  Chilton  v.  Brooks,  71 
Md.  445. 

Massachusetts.  —  Hall  v.  Bliss,  118 
Mass.  554;  Hood  v.  Adams,  124  Mass. 
481. 

New  York . —  Lewis  v.  Duane,  69 
Hun  (N.  Y.)28.  It  is  held,  in  Jack- 
son V.  Colden,  4  Cow.  (N.  Y.)  266,  that 
no  deed  is  necessary  where  the  mort- 
gagee or  his  assignee  purchases. 

North  Carolina.  —  Although  the 
mortgagee  may  be  authorized  to  pur- 
chase at  his  own  sale,  it  is  held  in 
North  Carolina  that  he  assumes  the 
burden  of  showing  that  indirect  pur- 
chase is  not  fraudulent.  Jones  v. 
Pullen.  115  N.  Car.  465. 

Tennessee.  —  Lyon  v.  Jones,  6 
Humph.  (Tenn.)  533. 

Texas.  —  Marsh  z>.  Hubbard,  50  Tex. 
203;  Scott  -v.  Mann,  33  Tex.  726;  How- 
ard V.  Davis,  6  Tex.  174.  A  trustee's 
deed  to  himself  is  valid  in  the  absence 
of  actual  fraud,  although  the  deed  of 
trust  also  secures  other  creditors. 
Bohn  7'.  Davis.  75  Tex.  24. 

Through  Third  Party.  —  The  deed 
may  be  executed  to  the  mortgagee 
through    a    third    party.       Dexter    r. 
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quent  bankruptcy  *  of  the  mortgagor  nor  his  insanity  *  at  the  time 
of  the  sale  will  affect  the  purchaser's  title.  An  irregularity  in  a 
sale  under  a  power  may  be  validated  by  those  alone  who  may 
question  it.'  The  owner  of  the  equity  of  redemption  should  avail 
himself  in  apt  time  of  irregularities  in  a  sale  under  a  power  by  a 
suit  to  redeem.-*  The  purchaser's  title  is  not  affected  by  the  fail- 
ure of  the  trust  deed  to  mention  the  time  of  payment  of  the  note.* 

Title  of  Mortgagee  Transferred A  deed,   although  defective  as  an 

execution  of  the  power,  may  nevertheless,  if  properly  executed 
and  containing  proper  words  of  conveyance,  pass  to  the  purchaser 
the  legal  title  of  the  mortgagee.     If  the®  sale  is  made  by  a  person 


E.  C.  L.  113,  Tenterden,  C.  J.,  said: 
"  It  has  been  established  ever  since  the 
time  of  Lord  Coke  that  where  a  power 
is  executed  the  person  taking  under  it 
takes  under  him  who  created  the  fKjwer, 
and  not  under  him  who  executes  it." 

Respective  Bights  of  Parties  after  Sale. 
—  When  land  is  sold  subject  to  out- 
standing tax  titles,  the  mortgagee  may 
not  deduct  from  the  proceeds  of  the 
sale  money  afterwards  paid  by  him  to 
redeem  such  tax  titles,  nor  can  the 
mortgagee  show  that  it  was  understood 
that  the  amount  of  the  tax  title  was  to 
be  deducted  from  any  bid  made  by 
him.  Skilton  v,  Roberts,  129  Mass.  306. 

The  record  of  a  deed  of  trust  is  notice 
to  subsequent  claimants  of  the  equity 
of  redemption  of  what  may  be  done  in 
pursuance  of  the  deed.  The  mort- 
gagee is  not  bound  to  take  notice  of 
deeds  made  subsequently  to  his  mort- 
gage or  deed  of  trust.  Heaton  v, 
Prather,  84  111.  330;  Farrar  v.  Payne, 
73  111.  82. 

The  right  of  a  mortgagor  to  release 
an  easement  may  not  be  exercised 
after  a  sale  under  a  power.  Bull's  Pe- 
tition, 15  R.  I.  534. 

Where  a  mortgagee  forecloses  a  pur- 
chase-money mortgage  by  a  sale  under 
a  power,  a  deed  to  the  purchaser  does 
not  convey  a  right  of  way  reserved 
by  the  mortgagee  in  his  deed  to  the 
mortgagor.  Walsh  v.  Macomber,  119 
Mass.  73. 

A  mortgagor  has  no  claim  against 
the  purchaser  for  improvements.  Neal 
V.  Hamilton,  (Tex.  1888)  7  S.  W.  Rep. 
672. 

1.  Hall  V.  Bliss,  118  Mass.  554. 

2.  Bensieck  v.  Cook,  no  Mo.  173. 

3.  The  mortgagee  may  not  consider 
the  sale  invalid  and  sue  on  the  note, 
when  the  mortgagor  waives  the  irregu- 
larity by  tendering  a  deed.  Saxe  v. 
Rice.  (Minn.  1896)  66  N.  W.  Rep.  268. 


4.  In  Irish  v.  Antioch  College,  126 
111.  474,  the  complainant,  seeking  to 
redeem,  knew  at  the  time  of  the  sale 
the  facts  upon  which  he  relied  in  his 
suit,  but  did  not  bring  his  suit  for  more 
than  ten  years  after  the  sale.  In  the 
meantime  the  property  had  greatly 
enhanced  in  value,  and  the  rights  of 
purchasers  and  mortgagees  had  inter- 
vened. Under  these  circumstances  the 
complainant  was  not  permitted  to  re- 
deem.    See  also  Hamilton  v.  Lubukee, 

51  111.  415- 

5.  Farrar  v.  Payne,  73  111.  82. 

6.  Alabama.  —  Taylor  z/.  Agricultural, 
etc.,  Assoc,  68  Ala.  229. 

In  Robinson  v.  Cahalan,  91  Ala.  479, 
the  deed  stated  that  the  sale  was 
made  "  under  and  by  virtue  of  said 
mortgage,"  without  stating  whether  it 
was  public  or  private,  or  by  whom 
made,  or  the  price  at  which  the  land 
sold.  The  deed  was  held  operative  as 
to  the  mortgagee,  but  not  as  to  the 
mortgagor. 

Illinois.  —  Koester  v.  Burke,  81  111. 
436. 

Indiana.  —  See    Muir   v.    Berkshire, 

52  Ind.  149. 

Iowa.  —  Ingle  v.  Culbertson,  43  Iowa 
265. 

Maryland.  —  Queen  City  Perpetual 
Bldg.  Assoc.  V.  Price,  53  Md.  397.  See 
also  Johnson  v.  Robertson,  34  Md.  165. 

Massachusetts.  —  Holmes  v.  Turner's 
Falls  Co.,  142  Mass.  590;  Dearnaley  v. 
Chase,  136  Mass.  288;  Brown  v.  Smith, 
116  Mass.  108;  Burns  v.  Thayer,  115 
Mass.  89. 

Michigan,  —  Morse  v.  Byam,  55 
Mich.  594;  Hoffman  v.  Harrington,  33 
Mich.  392. 

When  there  has  been  a  defective  fore- 
closure under  a  power,  the  mortgagee 
may  not  afterwards  claim  that  there 
has  been  no  foreclosure  and  bring  an 
injunction  against  the  purchaser  to 
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without  authority  to  act  for  the  mortgagee  it  cannot  operate  as 
an  assignment  of  the  mortgage.*  A  purchaser  under  a  defective 
sale,  being  a  mortgagee  in  possession,  may  be  called  to  account  for 
the  rents  and  profits.  But  actual  occupation  is  indispensable  to 
the  existence  of  such  liability.*  A  purchaser  supposing  himself 
to  be  the  absolute  owner,  but,  in  fact,  being  the  mortgagee  in  pos- 
session in  a  suit  by  the  mortgagor  to  redeem,  is  entitled  to  the 
value  of  the  improvements.'  If  a  sale  made  by  trustees  in  a 
deed  of  trust  is  void,  no  title  passes  to  the  purchaser,  and  they 
may  resell  under  the  power. •*  A  sale  by  a  trustee  in  a  deed  of 
trust  before  default  to  one  chargeable  with  notice  that  there  has 
been  no  default  confers  the  legal  title  in  trust  for  the  grantor  of 
the  deed  of  trust.* 

WW.  Who  Is  a  Bona  Fide  Purchaser,  and  His  Rights  —  Who  Is  Such. — 
A  bona  fide  purchaser  must  be  one  who  can  show  that  he  pur- 
chased without  notice,  actual  or  constructive,  of  the  irregularity 
in  the  sale,  and  that  the  purchase  was  made  in  good  faith  and  for 
a  valuable  consideration,  and  that  the  consideration  was  paid 
before  notice  of  the  defect  in  the  title.*     One  who  purchases  at  a 


prevent  him  from  bringing  an  action 
at  law  to  evict.  Gilbert  v.  Cooley, 
Walk.  (Mich.)  494. 

Minnesota.  —  Rogers  v.  Benton,  39 
Minn.  39;  Holton  v.  Bowman,  32  Minn. 
191;    Johnson    v.    Sandhoff,    30  Minn. 

197- 

Mississippi.  —  Clark  v.  Wilson,  56 
Miss.  753. 

Missouri. —  Russell  v.  Whitely,  59 
Mo.    196;     Jones    v.    Mack,    53    Mo. 

147. 

New  York.  —  Robinson  v.  Ryan,  25 
N.  Y.  320;  Chalmers  v.  Wright,  5  Robt. 
(N.  Y.)  713;  Jackson  v.  Bowen,  7  Cow. 
(N.  Y.)  13. 

North  Carolina.  — Wittkowski  r.  Wat- 
kins,  84  N.  Car.  456. 

United  States.  —  See  Brobst  v.  Brock, 
10  Wall.  (U.  S.)5I9. 

1.  Hayes  v.  Lienlokken,  48  Wis.  509. 

2.  Bigler  v.  Waller,  14  Wall.  (U.  S.) 
297. 

3.  Mickles  v.  Dillaye,  17  N.  Y.  80. 
See  also  Wetmore  v.  Roberts,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  51. 

4.  Ohnsorg  v.  Turner,  13  Mo.  App. 
533  affirmed,  in  87  Mo.  127;  Botti- 
neau V.  yEtna  L.  Ins.  Co.,  31  Minn. 
125. 

In  Stackpole  v.  Robbins,  47  Barb.  (N. 
Y.)  212,  Miller,  J.,  said:  "A  sale  of 
real  estate  under  a  proceeding  which  is 
pronounced  to  be  illegal  and  invalid 
cannot  operate  to  extinguish  a  valid 
mortgage  to  satisfy  which  the  sale  was 


made,  *  *  *  and  upon  its  being 
vacated  the  mortgage  becomes  as  ef- 
fective as  if  no  proceedings  had  been 
had." 

When  Second  Sale  Void.  —  Where  the 
holder  of  notes  secured  by  a  deed  of 
trust  purchased  the  premises  under  a 
void  sale,  and  conveyed  to  M.,  at  whose 
request  another  sale  was  made,  it  was 
held  that  such  second  sale  was  void 
because  M.  did  not  acquire  by  the  con- 
veyance the  debt,  the  notes,  or  the 
trust  deed.   Boone  v.  Miller,  86  Tex.  74. 

6.  Chicago,  etc.,  R.  Co.  v.  Kennedy, 
70  111.  356. 

A  legal  title  acquired  from  a  trustee 
may  be  set  up  as  a  defense  to  an  action 
of  ejectment,  because  in  such  action 
none  but  the  legal  title  can  be  re- 
garded. Wilson  V.  South  Park  Com'rs, 
70  111.  46. 

6.  The  Bole  Diienued  by  the  Anthori- 
tiei. —  In  Paul  v.  Fulton,  25  ;Mo.  157, 
the  court, /<rr  Ryland,  J.,  said:  "  It  is 
held  both  in  this  country  and  in  Eng- 
land that  actual  payment  is  in  general 
necessary  to  the  character  of  a  pur- 
chaser for  valuable  consideration;  and 
that  giving  security  or  executing  an 
obligation  for  payment  will  not  be 
sufficient.  High  v.  Batte,  10  Yerg. 
(Tenn.)i86;  Christie  v.  Bishop,  i  Barb. 
Ch.  (N.  Y.)  105;  Murray  v.  Ballou.  I 
Johns.  Ch.  (N.  Y.)  ^f^;  Hunter  v. 
Simrall,  5  Litt.  (Ky.)  62.  Payment  in 
bills  or  notes  of  third  persons  will,  how- 
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sale  under  a  power,  pending  a  bill  to  redeem  by  the  mortgagor,  is 
not  a  bona  fide  purchaser  without  notice.*  And  a  purchaser  who 
buys  under  execution  or  takes  a  quit-claim  deed  of  property 
wrongfully  sold  under  a  power  is  not  protected.* 


ever,  be  equivalent  in  most  cases  to  ac- 
tual payment;  Jewetl  v.  Palmer,  7 
Johns.  Ch.  (N.  Y.)  65;  and  the  same 
effect  would  seem  to  be  due  to  pay- 
ment in  the  notes  of  the  purchaser  if 
negotiable  in  their  character  and  actu- 
ally negotiated  so  as  to  render  him 
liable  to  pay  them  at  all  events.  Frost 
V.  Beekman,  i  Johns.  Ch.  (N.  Y.)  288; 
Freeman  v.  Deming,  3  Sandf.  Ch.  (N. 
Y.)  327;  2  White  Lead.  Cas.  Eq.  113. 
In  Wormley  v.  Wormley,  8  Wheat.  (U. 
S.)  448,  Mr,  Justice  Story  said;  '  It  is 
a  settled  rule  in  equity  that  a  pur- 
chaser without  notice,  to  be  entitled  to 
protection,  must  not  only  be  so  at  the 
time  of  the  contract  or  conveyance,  but 
must  be  so  at  the  time  of  the  payment 
of  the  purchase-money.'  "  See  also 
Digby  V.  Jones,  67  Mo.  104. 

In  Chicago,  etc.,  R.  Co.  v.  Kennedy, 
70  III.  350,  Justice  Walker,  quoting 
from  Doyle  v.  Teas,  5  111.  202,  said; 
"  When  the  court  is  satisfied  that  the 
subsequent  purchaser  acted  in  bad 
faith,  and  that  he  either  had  actual 
notice  or  might  have  had  that  notice, 
had  he  not  wilfully  or  negligently  shut 
his  eyes  against  those  lights  which  with 
proper  observation  would  have  led  him 
to  knowledge,  he  must  suffer  the  con- 
sequences of  his  ignorance,  and  be 
held  to  have  had  notice  so  as  to  taint 
his  purchase  with  fraud  in  law.  It  is 
sufficient  if  the  channels  which  would 
have  led  him  to  the  truth  were  open 
before  him,  and  his  attention  so 
directed  that  they  would  have  been 
seen  by  a  man  of  ordinary  prudence 
and  caution,  if  he  was  liable  to  suffer 
the  consequences  of  his  ignorance. 
The  law  will  not  allow  him  to  shut  his 
eyes,  when  his  ignorance  is  to  benefit 
himself  at  the  expense  of  another, 
when  he  would  have  had  them  open 
and  inquiring  had  the  consequences  of 
his  ignorance  been  detrimental  to  him- 
self and  advantageous  to  the  other. 
The  same  rule  was  recognized  by  this 
court  in  the  cases  of  Rupert  v.  Mark, 
15  III.  541;  McConnel  v.  Reed,  5  111. 
123;  Merrick  v.  Wallace,  19  111.  486; 
Morrison  v.  Kelly,  22  111.  610;  also  in 
Morris  v.  Hogle,  37  111.  150,  and  other 
cases  in  this  court,  and  the  same  rule  is 
found  in  the  adjudged  cases  both  in  the 


British  and  American  reports,  and  by 
various  text  writers.  As  to  what  acts 
are  sufficient  to  put  a  party  on  in- 
quiry, the  courts  may  have  differed; 
but  they  are  in  harmony  as  to  the 
rule  that  whatever  is  sufficient  to  put 
a  party  on  inquiry  which  would  lead 
to  the  truth  is  in  all  respects  equal  to, 
and  must  be  regarded  as,  notice.  Thus, 
where  deeds  are  recorded,  a  purchaser 
is  put  on  inquiry  as  to  the  title,  and 
must  be  held  to  have  examined  the  rec- 
ord and  seen  the  deeds  thus  recorded. 
Again,  where  recitals  are  contained  in 
a  deed  in  the  chain  of  title,  he  will  be 
presumed  to  have  seen  and  read  it,  be- 
cause a  prudent  man  is  presumed  to 
have  examined  the  title  before  he  pur- 
chases, and  has  thus  had  such  notice 
as  would  put  him  on  inquiry  as  to  the 
nature  and  extent  of  the  claim  or  in.,, 
cumbrance  referred  to  in  the  recital;;^ 
and  it  is  his  duty  to  examine  the  rec- 
ord, and  to  ascertain  what  it  contains 
relating  to  the  title  before  he  pur-, 
chases;  and  failing  to  do  so,  he  is. 
charged  with  the  consequences  of  his^ 
neglect." 

If  the  purchaser  is  chargeable  with, 
notice  that  the  sale  is  not  regular, 
fair,  and  in  good  faith,  he  is  not  Iwna 
Jide,  and  acquires  no  title.  Jackson  v^ 
Crafts,  iS  Johns.  (N.  Y.)  no;  Thomp- 
son V.  Hey  wood,  129  Mass.  401;  Manni 
V.  Best.  62  Mo.  491. 

1.  Ryan  v.  Newcomb,  125  111.  91. 

2.  In  Mann  v.  Best,  62  Mo.  491,  the 
court,  per  Napton,  J.,  says;  "  The 
collusion  between  Comstock  and  Cun- 
ningham rendered  the  sale  a  fraud 
both  upon  the  mortgagee  and  mort- 
gagor. Thornton  v.  Irwin,  43  Mo.  153. 
The  evidence  in  this  case  shows  very- 
clearly  that  Best  was  a  purchaser  for 
value  and  without  notice  of  any  in- 
firmities in  Cunningham's  title.  He 
was  a  stranger  in  the  country,  and 
was,  so  far  as  the  record  shows  (Best, 
Cunningham,  and  Comstock  being  all 
witnesses  in  the  case),  totally  ignorant 
of  the  collusion  between  Comstock  and 
Cunningham;  and  he  gave  a  full,  or  at 
least  fair,  price  for  the  land.  But  the 
question  is,  what  did  he  buy?  It  is  well 
settled,  as  a  general  proposition,  that  a. 
purchaser  under  execution  is  not  a  pur-- 
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His  Rights.  —  The  title  of  a  bona  fide  purchaser  at  a  sale  is-  not 
affected  by  irregularities  in  the  sale  of  which  he  had  no  notice.' 
A  tender  of  the  amount  due  upon  a  mortgage,  if  not  imme- 
diately followed  by  a  suit  to  redeem,  will  not  prevent  the  passing 
of  a  valid  title  to  a  bona  fide  purchaser  without  notice.*  Where 
it  is  provided  in  a  mortgage  that  upon  a  sale  "  purporting  to  be 
made  "  in  pursuance  of  the  power,  the  purchaser  shall  not  be 
bound  to  inquire  whether  default  has  been  made  or  whether  the 
sale  is  irregular,  a  bona  fide  purchaser  obtains  a  good  title  although 
the  debt  secured  is  paid.'  An  innocent  purchaser  is  not  affected 
by  the  usurious  character  of  the  mortgage.*    And  a  bona  fide  pur- 


chaser that  comes  within  the  protection 
of  this  well-established  equitable  rule, 
because  he  buys  only  such  interest  as 
Vhe  judgment  debtor  has;  and,  if  the 
interest  is  subject  to  equities,  although 
totally  unknown  to  the  buyer,  the  title 
is  still  subject  to  the  same  equities. 
Hart  V.  Farmers',  etc  ,  Bank,  33  Vt. 
252;  Whitworth  v.  Gaugain,  3  Hare  416. 
This  proposition,  however,  is  very 
much  modified  by  our  recording  acts 
(see  Hill  v.  Paul,  8  Mo.  479;  Davis  v. 
Owenby,  14  Mo.  175;  Valentine  v. 
Havener,  20  Mo.  134);  but  as  no  ques- 
tion arises  on  it  here,  it  is  useless  to 
consider  the  modifications  effected  by 
our  recording  act.  (See  also  Black  v. 
Long,  60  Mo.  182.)  And  such  seems  to 
be  the  settled  law  in  regard  to  a  buyer 
who  lakes  a  quit-claim  deed.  In  Oli- 
ver V.  Piatt,  3  How.  (U.  S.)  333,  Mr. 
Justice  Story  observes:  '  Another 
significant  circumstance  is  that  this 
very  agreement  contained  a  stipulation 
that  Oliver  should  give  a  quit-claim 
deed  only  for  the  tracts;  and  the  sub- 
sequent deeds  given  by  Oliver  to  him 
accordingly  were  drawn  up  without 
any  covenants  of  warranty,  except 
against  persons  claiming  under  Oliver 
or  his  heirs  and  assigns.  In  legal  effect, 
therefore,  they  did  convey  no  more 
than  Oliver's  right,  title,  and  interest  in 
the  property;  and  under  such  circum- 
stances it  is  difficult  to  conceive  how  he 
can  claim  protection  as  a  bona  fide 
purchaser,  for  a  valuable  consideration, 
without  notice,  against  any  title  para- 
mount to  that  of  Oliver,  which  attached 
itself  as  an  unextinguished  trust.'  " 

1.  In  Carey  v.  Brown,  62  Cal.  373,  an 
innocent  purchaser's  title  was  held  un- 
affected by  the  fact  that  the  note  se- 
cured had  been  assigned  to  the  trustee 
making  the  sale. 

In  Mathews  v.  Lecompte,  24  Mo.  545, 
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fraud  in  the  consideration  of  the  note 
secured  was  held  not  to  affect  the  title 
of  a  bona  fide  purchaser. 

2.  Montague  v.  Dawes,  12  Allen 
(Mass.)  397. 

3.  In  Dicker  v.  Angerstein,  3  Ch. 
Div.  600,  Jessel,  M.  R.,  says:  "  That 
which  cuts  down  the  exercise  of  the 
power  of  sale,  in  the  case  of  no  money 
being  due,  is  the  implication  which  is 
attached  by  courts  of  equity  to  all 
mortgages,  of  their  being  intended  as 
security  for  money  only;  when  the 
money  is  paid  off,  of  course  the  security 
is  at  an  end,  and  no  power  given  an- 
cillary to  the  security  can  be  any 
longer  exercised.  Where  we  find  pro- 
visions which  rebut  that  implication 
as  between  the  purchaser  and  the 
mortgagor,  as  we  do  here,  there  is 
no  occasion  to  resort  to  any  such  doc- 
trine, because  the  obvious  meaning  of 
the  whole  transaction  is  that  the  pur- 
chaser is  to  be  safe,  if  a  bona  fide  one, 
without  making  any  inquiry.  If  the 
mortgagor  loses  his  estate  through  the 
misconduct  of  the  mortgagee  in  selling 
when  he  has  no  right  to  sell,  his  only 
remedy  would  be  against  him  person- 
ally for  damages." 

4.  In  Welsh  v.  Coley,  82  Ala.  363,  a 
purchaser  without  notice  of  usury  and 
who  had  paid  the  amount  of  the  mort- 
gage debt,  including  the  illegal  inter- 
est, was  held  to  have  a  valid  title. 
The  mortgagor  who  failed  to  assert 
that  there  was  usury  in  the  debt  until 
after  the  purchaser  had  completed  the 
sale  was  barred  of  his  equity  of  re- 
demption. 

In  Elliott  V.  Wood,  53  Barb.  (N.  Y.) 
306,  the  court,  by  Gierke,  J.,  said: 
"  Both  counsel  have  referred  to  Jack- 
son V.  Henry,  10  Johns.  (N.  Y.) 
195,  and  both  agree  that  an  innocent 
purchaser  under  a   statute  foreclosure 
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chaser  from  one  who  purchased  at  a  sale  under  a  power,  knowing 
of  some  defect  in  the  sale,  may  acquire  a  valid  title.*  If  the  pur- 
chaser at  a  mortgage  sale  has  not  actual  possession  of  the  premises 
when  he  conveys  to  another  purchaser,  the  want  of  such  posses- 
sion, especially  if  the  premises  are  occupied  by  a  third  person,  will 
be  constructive  notice  of  some  defect  in  the  title  sufficient  to  put 
the  second  purchaser  upon  inquiry.*  Where  the  holder  of  the 
legal  title  having  a  lien  upon   the  land  wrongfully  sells  under  the 


is  not  affected  by  the  usurious  charac- 
ter of  the  mortgage.  *  *  *  The 
decision  in  Jackson  v.  Henry,  lo 
Johns.  (N.  Y.)  195,  has  been  recognized 
in  several  recent  cases;  and  I  deem 
it  now  satisfactorily  settled  that  as 
usurious  contracts  are  not  absolutely 
void,  but  are  capable  of  being  treated 
as  valid  by  the  borrower,  if  the  mort- 
gagor allows  the  property  to  be  sold 
under  a  foreclosure,  without  taking 
the  necessary  measures  to  avoid  the 
mortgage,  an  innocent  purchaser  can- 
not be  affected  by  the  alleged  usury." 
See  also  Jackson  v.  Henry,  10  Johns. 
(N.  Y.)  185;  Warner  v.  Blakeman, 
36  Barb.  (N.  Y.)  501,  which  reviews 
Wood  V.  Colvin,  2  Hill  (N.  Y:)  566, 
and  Cameron  v.  Irwin,  5  Hill  (N.  Y.) 
272;  Welsh  V.  Coley,  82  Ala,  363. 
Compare  Jackson  v.  Dominick,  14 
Johns.  (N.  Y.)  435. 

Constmction  of  Statute.  —  A  statute 
declaring  a  note  tainted  by  usury  to  be 
wholly  void  means  void  only  as  be- 
tween the  parties,  and  a  sale  under  a 
power  contained  in  a  mortgage  or 
trust  deed  securing  a  note  which  is 
usurious,  and  hence  void  by  statute, 
will  confer  no  title,  where  the  bene- 
ficiary becomes  the  purchaser.  Penny 
V.  Cook,  19  Iowa  538;  Richardson  v. 
Field,  6  Me.  35;  Hyland  v.  Stafford, 
ID  Barb.  (N.  Y.)  558;  Elliott  v.  Wood, 
53  Barb.  (N.  Y.)  285;  Jackson  v.  Domi- 
nick, 14  Johns.  (N.  Y.)  435. 

1.  Fairman  v.  Peck,  87  111.  156; 
Gunnell  v.  Cockerill,  84  111.  319. 

A  bona  fide  purchaser  from  a  pur- 
chaser obtains  a  title  that  cannot  be 
affected  by  an  agreement  made  be- 
tween the  owner  of  the  equity  and  the 
first  purchaser  for  a  reconveyance 
when  the  rent  of  the  property  shall 
have  paid  the  debt.  Digby  v,  Jones, 
67  Mo.  104. 

In  Farrar  v.  Payne,  73  111.  82,  a  trus- 
tee bought  at  his  own  sale  and  subse- 
quently transferred  the  land  to  bona 
Jide  purchasers.     The    court  held  that 


the  sale  was  voidable  only  while  the 
estate  was  in  the  hands  of  the  trustee. 
See  also  Gibbons  v.  Hoag,  95  111.  45; 
Hamilton  z/.  Lubukee,  51  111.415;  Dex- 
ter V.  Shepard,  117  Mass.  480;  Burns 
V.  Thayer,  115  Mass.  89;  Montague  v. 
Dawes,  12  Allen  (Mass.)  397.  Compare 
also  Robbins  v.  Bates,  4  Cush.  (Mass.) 
104;  Slee  V.  Manhattan  Co.,  i  Paige 
(N.  Y.)  48. 

One  who  purchases  at  a  sale  know- 
ing that  a  tender  has  been  made  may, 
nevertheless,  convey  a  good  title  to 
a  bona  fide  purchaser  without  notice. 
Montague  v.    Dawes,  12  Allen  (Mass.) 

397. 

In  Demarest  v.  Wynkoop,  3  Johns, 
Ch.  (N.  Y.)  147,  the  chancellor  said: 
"  Though  Ludlow,  the  purchaser  at 
the  sale,  might  be  chargeable  with 
notice  of  facts  *  *  *  fatal  to  his 
title,  yet  a  bona  fide  purchaser  under 
him  is  not  affected  by  his  notice. 
This  the  settled  rule.  Jackson  v. 
Given,  8  Johns.  (N.  Y.)  141." 

2.  In  Hyland  v.  Stafford,  10  Barb. 
(N.  Y.)  558,  the  court,  per  Allen,  J., 
said:  "  If  the  mortgagee  or  other 
person  with  notice,  or  whose  title,  for 
any  reason,  is  not  protected,  becomes 
the  purchaser  at  the  mortgage  sale,  and 
shall  not  be  in  the  actual  possession 
of  the  premises  when  he  shall  under- 
take to  convey  them  to  an  innocent 
purchaser,  the  want  of  that  possession, 
especially  if  the  premises  are  actually 
occupied  by  a  third  person,  will  be 
constructive  notice  of  some  defect  ia 
the  title,  and  sufficient  to  put  the  pur- 
chaser upon  inquiry.  And  if  the  pur- 
chaser at  the  mortgage  sale  has  ac- 
quired the  possession  of  the  premises 
by  a  judgment  of  a  court  of  competent 
jurisdiction  or  by  the  assent  of  the 
mortgagor,  and  has,  when  thus  in 
possession,  transferred  the  title  to  a 
bona  fide  purchaser,  the  mortgagor 
would  be  estopped  from  alleging  the 
invalidity  of  the  mortgage  title  by  rea- 
son of  usury  in  its  inception." 
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power  to  bona  fide  purchasers,  he  is  accountable  to  the  owner  of 
the  equity  of  redemption  for  the  amount  received  above  his  lien.* 
If  the  debt  secured  is  extinguished,*  or  barred  by  the  statute  of 
limitations,'  the  power  to  sell  ceases,  and  an  attempt  to  exercise 
it  afterwards  transfers  no  title,  unless  the  debtor  so  acts  as  to 
estop  himself  from  reviewing  the  facts.'* 


1.  Shillaber  v.  Robinson,  97  U.  S.  68. 

2.  Lycoming  F.  Ins.  Co.  v.  Jackson, 
83  III.  302. 

In  such  case  not  even  a  bona  fide 
purchaser  may  acquire  title.  Redmond 
V.  Packenham,  66  111.  434;  Cameron  v. 
Irwin,  5  Hill  (N.  Y.)  272,  Reviewed  in 
Warner  v.  Blakeman,  36  Barb.  (N.  Y.) 
501;  Ledyard  v.  Chapin,  6  Ind.  320. 
In  Penny  v.  Cook,  19  Iowa  538,  Dil- 
lon, J.  says:  "  The  trustee  derived  his 
sole  power  to  sell  from  the  deed.  It 
follows  that  a  valid  subsisting  power 
is  necessary,  and  lies  at  the  very  foun- 
dation of  the  purchaser's  titlfe.  Pay- 
ment in  full  of  the  debt  renders  the 
trust  deed  functus  officio,  a.nd  ipso  facto 
extinguishes  the  power  of  sale." 

The  Sale  Discassed.  —  In  Chicago, 
etc.,  R.  Co.  V.  Kennedy,  70  111.  350,  the 
court,  per  Walker,  J.,  says:  "  It  is 
urged  that  the  sale  by  Dickey  having 
been  made  after  the  debt  to  Blanchard 
was  paid,  it  was  void  as  to  subsequent 
purchasers,  with  or  without  notice. 
We  think  that  if  the  debt  was  paid  the 
power  to  sell  never  became  active  or 
operative,  and  was  undeniably  avoid- 
able in  the  hands  of  the  purchasers 
with  notice  of  the  payment.  To  hold 
otherwise  would  be  to  sanction  fraud 
and  oppression;  and  we  suppose  no 
well-considered  case  can  be  found, 
either  in  the  British  or  American 
courts,  which  holds  that  such  a  sale  to 
such  a  purchaser  or  his  grantee,  with 
like  notice,  can  be  sustained  as  against 
the  person  creating  the  trust,  or  those 
claiming  under  him;  but  inasmuch  as 
the  person  executing  the  trust  deed 
selects  the  trustee,  and  chooses  to  in- 
vest him  with  such  large  powers  over 
the  title  and  his  pecuniary  interests,  it 
may  be  seriously  doubted  whether  he 
should  not  be  required  to  sustain  the 
injury  flowing  from  the  abuse  of  that 
power,  rather  than  an  innocent  pur- 
chaser who  is  led  to  believe  that  he 
can  rely  upon  the  integrity  of  the  trus- 
tee chosen  by  the  person  creating  the 
trust.  One  of  two  persons  must  suffer 
the  loss,  and  it  would  seem  but  equi- 
table and  just  that  it  should  be  borne 


by  him  who  has  enabled  the  trustee  to 
commit  the  fraud,  or  from  negligence 
or  incapacity  has  done  the  wrong." 

In  Warner  v.  Blakeman,  36  Barb. 
(N.  Y.)  501,  the  court,  per  Morgan,  J., 
says:  "  We  must,  therefore,  hold  that 
persons  thus  having  notice  are 
estopped  at  law  from  disputing  the 
validity  of  the  mortgage  as  against  bona 
fide  purchasers.  And  it  follows  that, 
notwithstanding  the  mortgage  has  been 
in  fact  paid,  the  mortgagor,  having  due 
notice  of  the  foreclosure,  cannot  after- 
wards upset  the  title  of  a  bona  fide  pur- 
chaser at  the  sale  by  proving  payment 
of  the  mortgage  debt.  To  allow  him 
to  do  this  would  be  a  fraud  upon  subse- 
quent purchasers  who  had  bought  the 
mortgaged  premises  upon  the  faith  of 
the  mortgage  and  the  default  of  the 
mortgagor  to  assert  his  claim.  It  is 
not  a  good  answer  to  say  that  these 
statutory  proceedings  are  not  in  court, 
and  that  the  mortgagor  is  not  required 
to  contest  them.  The  notice  of  such 
proceedings,  with  a  claim  against  him 
for  a  certain  amount  due  upon  the 
mortgage,  at  least  imposes  upon  him 
the  duty  of  notifying  purchasers  at  the 
sale  of  his  claim  or  the  duty  of  silence 
afterwards." 

3.  Emory  v.  Keighan,  88  111.  4S2. 

4.  Omission  to  Becord  Release.  —  Thus 
a  bona  fide  purchaser  will  obtain  a 
good  title  against  a  mortgagor  who 
negligently  fails  to  record  a  lease 
given  by  the  mortgagee  of  the  premises 
mortgaged.  Merchant  v.  Woods,  27 
Minn.  396,  where  Cornell,  J.,  said: 
"  The  invalidity,  under  the  registry 
laws,  of  such  an  unrecorded  release,  as 
respects  the  rights  of  such  a  purchaser, 
follows  as  a  logical  sequence  from  the 
decision  in  Palmer  v.  Bates,  22  Minn. 
532.  Though  the  release  in  that  case 
only  covered  a  part  of  the  mortgaged 
premises,  the  decision  was  not  put 
upon  that  ground,  but  upon  the  ground 
that  the  statute  makes  every  unre- 
corded  instrument  of  that  character, 
without  regard  to  the  extent  of  the  in- 
terest released,  void  as  against  any  pur- 
chaser in  good  faith,  and  for  a  valuable 
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chaser  from  one  who  purchased  at  a  sale  under  a  power,  knowing 
of  some  defect  in  the  sale,  may  acquire  a  valid  title.*  If  the  pur- 
chaser at  a  mortgage  sale  has  not  actual  possession  of  the  premises 
when  he  conveys  to  another  purchaser,  the  want  of  such  posses- 
sion, especially  if  the  premises  are  occupied  b)'  a  third  person,  will 
be  constructive  notice  of  some  defect  in  the  title  sufficient  to  put 
the  second  purchaser  upon  inquiry.*  Where  the  holder  of  the 
legal  title  having  a  lien  upon  the  land  wrongfully  sells  under  the 


is  not  affected  by  the  usurious  charac- 
ter of  the  mortgage.  *  *  *  The 
decision  in  Jackson  v.  Henry,  lo 
Johns.  (N.  Y.)  195,  has  been  recognized 
m  several  recent  cases;  and  I  deem 
it  now  satisfactorily  settled  that  as 
usurious  contracts  are  not  absolutely 
void,  but  are  capable  of  being  treated 
as  valid  by  the  borrower,  if  the  mort- 
gagor allows  the  property  to  be  sold 
under  a  foreclosure,  without  taking 
the  necessary  measures  to  avoid  the 
mortgage,  an  innocent  purchaser  can- 
not be  affected  by  the  alleged  usury." 
See  also  Jackson  v.  Henry,  10  Johns. 
(N.  Y.)  185;  Warner  v.  Blakeman, 
36  Barb.  (N.  Y.)  501,  which  reviews 
Wood  V.  Colvin,  2  Hill  (N.  Y;)  566, 
and  Cameron  v.  Irwin,  5  Hill  (N.  Y.) 
272;  Welsh  V.  Coley,  82  Ala.  363. 
Compare  Jackson  v.  Dominick,  14 
Johns.  (N.  Y.)  435. 

Construction  of  Statute.  —  A  statute 
declaring  a  note  tainted  by  usury  to  be 
wholly  void  means  void  only  as  be- 
tween the  parties,  and  a  sale  under  a 
power  contained  in  a  mortgage  or 
trust  deed  securing  a  note  which  is 
usurious,  and  hence  void  by  statute, 
will  confer  no  title,  where  the  bene- 
ficiary becomes  the  purchaser.  Penny 
V.  Cook,  ig  Iowa  538;  Richardson  v. 
Field,  6  Me.  35;  Hyland  v.  Stafford, 
10  Barb.  (N.  Y.)  558;  Elliott  v.  Wood, 
53  Barb.  (N.  Y.)  285;  Jackson  v.  Domi- 
nick, 14  Johns.  (N.  Y.)  435. 

1.  Fairman  v.  Peck,  87  111.  156; 
Gunnell  v.  Cockerill,  84  111.  319. 

A  bona  fide  purchaser  from  a  pur- 
chaser obtains  a  title  that  cannot  be 
affected  by  an  agreement  made  be- 
tween the  owner  of  the  equity  and  the 
first  purchaser  for  a  reconveyance 
when  the  rent  of  the  property  shall 
have  paid  the  debt.  Digby  v.  Jones, 
67  Mo.  104. 

In  F^rrar  v.  Payne,  73  111.  82,  a  trus- 
tee bought  at  his  own  sale  and  subse- 
quently transferred  the  land  to  bona 
Jide  purchasers.     The   court  held  that 


the  sale  was  voidable  only  while  the 
estate  was  in  the  hands  of  the  trustee. 
See  also  Gibbons  v.  Hoag,  95  111.  45; 
Hamilton  z/.  Lubukee,  51  111.  415;  Dex- 
ter V.  Shepard,  117  Mass.  480;  Burns 
V.  Thayer,  115  Mass.  89;  Montague  v. 
Dawes,  12  Allen  (Mass.)  397.  Compare 
also  Robbins  v.  Bates,  4  Cush.  (Mass.) 
104;  Slee  V.  Manhattan  Co.,  i  Paige 
(N.  Y.)  48. 

One  who  purchases  at  a  sale  know- 
ing that  a  tender  has  been  made  may, 
nevertheless,  convey  a  good  title  to 
a  bona  fide  purchaser  without  notice. 
Montague  v.    Dawes,  12  Allen  (Mass.) 

397. 

In  Demarest  v.  Wynkoop,  3  Johns. 
Ch.  (N.  Y.)  147,  the  chancellor  said: 
"  Though  Ludlow,  the  purchaser  at 
the  sale,  might  be  chargeable  with 
notice  of  facts  *  *  *  fatal  to  his 
title,  yet  a  bona  fide  purchaser  under 
him  is  not  affected  by  his  notice. 
This  the  settled  rule.  Jackson  v. 
Given,  8  Johns.  (N.  Y.)  141." 

2.  In  Hyland  v.  Stafford,  10  Barb. 
(N.  Y.)  558,  the  court,  per  Allen,  J., 
said:  "  If  the  mortgagee  or  other 
person  with  notice,  or  whose  title,  for 
any  reason,  is  not  protected,  becomes 
the  purchaser  at  the  mortgage  sale,  and 
shall  not  be  in  the  actual  possession 
of  the  premises  when  he  shall  under- 
take to  convey  them  to  an  innocent 
purchaser,  the  want  of  that  possession, 
especially  if  the  premises  are  actually 
occupied  by  a  third  person,  will  be 
constructive  notice  of  some  defect  ia 
the  title,  and  sufficient  to  put  the  pur- 
chaser upon  inquiry.  And  if  the  pur- 
chaser at  the  mortgage  sale  has  ac- 
quired the  possession  of  the  premises 
by  a  judgment  of  a  court  of  competent 
jurisdiction  or  by  the  assent  of  the 
mortgagor,  and  has,  when  thus  in 
possession,  transferred  the  title  to  a 
bona  fide  purchaser,  the  mortgagor 
would  be  estopped  from  alleging  the 
invalidity  of  the  mortgage  title  by  rea- 
son of  usury  in  its  inception." 
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power  to  bona  fide  purchasers,  he  is  accountable  to  the  owner  of 
the  equity  of  redemption  for  the  amount  received  above  his  Hen.* 
If  the  debt  secured  is  extinguished,*  or  barred  by  the  statute  of 
limitations,'  the  power  to  sell  ceases,  and  an  attempt  to  exercise 
it  afterwards  transfers  no  title,  unless  the  debtor  so  acts  as  to 
estop  himself  from  reviewing  the  facts.* 


1.  Shillaber  v.  Robinson,  97  U.  S.  68. 

2.  Lycoming  F.  Ins.  Co.  v.  Jackson, 
83  111.  302. 

In  such  case  not  even  a  bona  fide 
purchaser  may  acquire  title.  Redmond 
V.  Packenham,  66  111.  434;  Cameron  v. 
Irwin,  5  Hill  (N.  Y.)  272,  Reviewed  in 
Warner  v.  Blakeman,  36  Barb.  (N.  Y.) 
501;  Ledyard  v.  Chapin,  6  Ind.  320. 
In  Penny  v.  Cook,  19  Iowa  538,  Dil- 
lon, J.  says:  "  The  trustee  derived  his 
sole  power  to  sell  from  the  deed.  It 
follows  that  a  valid  subsisting  power 
is  necessary,  and  lies  at  the  very  foun- 
dation of  the  purchaser's  titlft.  Pay- 
ment in  full  of  the  debt  renders  the 
trust  deed  functus  officio,  and  ipso  facto 
extinguishes  the  power  of  sale." 

The  Bule  Discussed.  —  In  Chicago, 
etc.,  R.  Co.  V.  Kennedy,  70  111.  350,  the 
court,  per  Walker,  J.,  says:  "  It  is 
urged  that  the  sale  by  Dickey  having 
been  made  after  the  debt  to  Blanchard 
was  paid,  it  was  void  as  to  subsequent 
purchasers,  with  or  without  notice. 
We  think  that  if  the  debt  was  paid  the 
power  to  sell  never  became  active  or 
operative,  and  was  undeniably  avoid- 
able in  the  hands  of  the  purchasers 
with  notice  of  the  payment.  To  hold 
otherwise  would  be  to  sanction  fraud 
and  oppression;  and  we  suppose  no 
well-considered  case  can  be  found, 
either  in  the  British  or  American 
courts,  which  holds  that  such  a  sale  to 
such  a  purchaser  or  his  grantee,  with 
like  notice,  can  be  sustained  as  against 
the  person  creating  the  trust,  or  those 
claiming  under  him;  but  inasmuch  as 
the  person  executing  the  trust  deed 
selects  the  trustee,  and  chooses  to  in- 
vest him  with  such  large  powers  over 
the  title  and  his  pecuniary  interests,  it 
may  be  seriously  doubted  whether  he 
should  not  be  required  to  sustain  the 
injury  flowing  from  the  abuse  of  that 
power,  rather  than  an  innocent  pur- 
chaser who  is  led  to  believe  that  he 
can  rely  upon  the  integrity  of  the  trus- 
tee chosen  by  the  person  creating  the 
trust.  One  of  two  persons  must  suffer 
the  loss,  and  it  would  seem  but  equi- 
table and  just  that  it  should  be  borne 


by  him  who  has  enabled  the  trustee  to 
commit  the  fraud,  or  from  negligence 
or  incapacity  has  done  the  wrong." 

In  Warner  v.  Blakeman,  36  Barb. 
(N.  Y.)  501,  the  court,  per  Morgan,  J., 
says:  "  We  must,  therefore,  hold  that 
persons  thus  having  notice  are 
estopped  at  law  from  disputing  the 
validity  of  the  mortgage  as  against  bona 
fide  purchasers.  And  it  follows  that, 
notwithstanding  the  mortgage  has  been 
in  fact  paid,  the  mortgagor,  having  due 
notice  of  the  foreclosure,  cannot  after- 
wards upset  the  title  of  a  bona  fide  pur- 
chaser at  the  sale  by  proving  payment 
of  the  mortgage  debt.  To  allow  him 
to  do  this  would  be  a  fraud  upon  subse- 
quent purchasers  who  had  bought  the 
mortgaged  premises  upon  the  faith  of 
the  mortgage  and  the  default  of  the 
mortgagor  to  assert  his  claim.  It  is 
not  a  good  answer  to  say  that  these 
statutory  proceedings  are  not  in  court, 
and  that  the  mortgagor  is  not  required 
to  contest  them.  The  notice  of  such 
proceedings,  with  a  claim  against  him 
for  a  certain  amount  due  upon  the 
mortgage,  at  least  imposes  upon  him 
the  duty  of  notifying  purchasers  at  the 
sale  of  his  claim  or  the  duty  of  silence 
afterwards." 

3,  Emory  v.  Keighan,  88  111.  482. 

4.  Omission  to  Record  Selease.  —  Thus 
a  bona  fide  purchaser  will  obtain  a 
good  title  against  a  mortgagor  who 
negligently  fails  to  record  a  lease 
given  by  the  mortgagee  of  the  premises 
mortgaged.  Merchant  v.  Woods,  27 
Minn.  396,  where  Cornell,  J.,  said; 
"  The  invalidity,  under  the  registry 
laws,  of  such  an  unrecorded  release,  as 
respects  the  rights  of  such  a  purchaser, 
follows  as  a  logical  sequence  from  the 
decision  in  Palmer  v.  Bates.  22  Minn. 
532.  Though  the  release  in  that  case 
only  covered  a  part  of  the  mortgaged 
premises,  the  decision  was  not  put 
upon  that  ground,  but  upon  the  ground 
that  the  statute  makes  every  unre- 
corded instrument  of  that  character, 
without  regard  to  the  extent  of  the  in- 
terest released,  void  as  against  any  pur- 
chaser in  good  faith,  and  for  a  valuable 
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XX  Remedies  of  Purchaser  for  Obtaining  Possession  —  I^ectment.  — 
A  purchaser  at  a  sale  under  a  power  may  bring  an  action  of 
ejectment  in  order  to  obtain  possession  of  the  premises.*  Even 
a  mortgagee  purchasing  at  a  sale  under  a  power  when  he  is  not 
authorized  to  do  so  has  both  the  legal  and  equitable  title,  and 
may  recover  possession  if  the  mortgagor  has  not  taken  steps  to 
redeem.* 

Forcible  Entry  and  Detainer.  —  Under  some  statutes,  the  purchaser 
may  secure  possession  of  the  premises  by  an  action  of  forcible 
entry  and  detainer.*  A  statute  making  the  action  of  forcible 
entry  and  detainer  available  to  the  purchaser  is  not  unconstitu- 
tional as  impairing  the  obligation  of  contracts,  especially  where 
the  grantor  of  the  mortgage  or  deed  of  trust  covenants  that  such 
an  action   may  be  used  to  dispossess  him  after  a  sale  has  been 


consideration,  whose  conveyance  is  first 
duly  recorded.  The  principle,  and  the 
reason  for  it,  is  this.  Whenever  the  lien 
of  a  recorded  mortgage  containing  a 
power  of  sale  is  in  fact  discharged,  in 
whole  or  in  part,  by  payment  or  other- 
wise the  law  makes  it  the  duty  of  the 
mortgagor  or  the  holder  of  the  equity  of 
redemption,  as  between  him  and  third 
parties  having  no  notice  thereof,  to 
procure  the  evidence  of  the  discharge 
to  be  properly  put  upon  record.  A  fail- 
ure so  to  do  leaves  the  mortgage  appar- 
ently a  subsisting  security,  and  the 
mortgagee  apparently  still  clothed  with 
the  authority  originally  conferred  by 
the  power;  and  if.  in  the  exercise  of 
such  apparent  authority,  a  foreclosure 
is  regularly  had,  and  a  sale  is  effected 
upon  the  faith  of  the  appearances,  the 
innocent  purchaser  will  be  protected 
in  his  title,  if  first  recorded,  as  against 
the  party  through  whose  fault  and 
negligence  the  apparently  valid  fore- 
closure and  sale  were  rendered  pos- 
sible." Compare  Shillaber  v.  Robin- 
son, 97  U.  S.  68. 

If  the  release  is  of  part  only  of  the 
mortgaged  premises,  the  mortgagor's 
possession  of  such  part  will  not  relieve 
him  of  the  charge  of  laches  in  failing  to 
record  the  release,  because  his  posses- 
sion is  entirely  consistent  with  the  con- 
tinued existence  of  the  power  to  sell, 
according  to  the  terms  of  the  mortgage. 
Palmer  v.  Bates,  22  Minn.  532. 

Omission  to  Becord  Agreement  to  Post- 
pone Sale.  —  The  general  principle 
stated  in  the  preceding  paragraph  also 
holds  good  if  the  mortgagor  fails  to 
record  an  agreement  to  postpone  the 
sale.  The  possession  of  the  premises 
by  the  tenant  of  the  mortgagor  is  not 


notice   of  the   unrecorded  agreement. 
Beatie  v.  Butler,  21  Mo.  313. 

1.  Penny  z/.  Cook,  19  Iowa  538;  Jack- 
son V.  Dominick,  14  Johns.  (N.  Y.)435. 

In  A^CTi)  York  notice  to  quit  must  be 
given  before  an  action  is  brought.  N. 
Y.  Code  Civ.  Pro.,  §  2232. 

Proper  Party  Defendant.  —  Where  a 
mortgagor  is  insane  and  his  wife  is 
the  only  person  actively  withholding 
possession  of  the  premises  from  the 
purchaser,  she  is  a  proper  party  defend- 
ant in  ejectment.  Bensieck  v.  Cook, 
no  Mo.  173. 

Evidence  Admissible.  —  In  ejectment 
the  defendant  may  not  introduce  evi- 
dence to  show  that  part  of  the  debt 
secured  had  been  paid.  Bensieck  v. 
Cook,  no  Mo.  173. 

In  an  action  at  law  by  the  purchaser 
at  a  sale  made  under  a  power,  for  the 
possession  of  the  premises,  the  defend- 
ant may  not  show  fraud  or  other 
irregularities  in  the  execution  of  the 
power.  His  remedy  is  in  equity  Rice 
V.  Brown,  77  111.  549;  Dawson  v.  Hay- 
den,  67  111.  52;  Graham  v.  Anderson, 
42  III.  517;  Reece  v.  Allen,  10  111.  236; 
Bensieck  v.  Cook,  lio  Mo.  173. 

2.  Hambrick  v.  New  England  Mortg. 
Security  Co.,  ibo  Ala.  551. 

8.  Chapin  v.  Billings,  91  III.  539. 

In  Massachusetts  the  purchaser  may 
recover  possession  of  the  premises  not 
only  by  writ  of  entry,  but  also  sum- 
marily by  a  writ  issued  by  a  police,  dis- 
trict, or  municipal  court,  or  trial  justice. 
North  Brookfield  Sav.  Bank  v.  Flanders, 
161  Mass.  335,  .where  Lathrop,  J.,  said: 
"  The  purpose  of  "the  statute  was  to 
furnish  to  the  person  entitled  to  the 
estate  a  speedy  method  of  obtaining 
possession   of    it,    in    place  of    a   writ 
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made.*     In  such  an  action  questions  of  usury  or  premature  fore- 
closure cannot  be  raised.* 

yy.  Remedies  of  Purchaser  for  Relief  from  Purchase.  —  Where  a 
trustee's  deed,  made  in  pursuance  of  a  defective  sale,  transfers  the 
legal  but  not  the  equitable  title  to  the  purchaser,  he  may  obtain 
relief  in  equity.'     If  the  auctioneer  at  a  sale  makes  statements 


of  entry.     Lowe  v.  Moore,   134  Mass. 

259" 

1.  Chapin  v.  Billings,  91  111.  539, 
where  Walker,  J.,  said:  "  It  is  claimed 
that  the  provision  of  the  second  section 
of  the  Forcible  Entry  and  Detainer  act 
(Rev.  Stat.  1874,  p.  535),  which  gives 
this  action  to  the  purchaser  under  a 
power  of  sale  in  a  mortgage  or  trust 
deed,  is  unconstitutional.  The  pro- 
vision is  this:  'Where  a  sale  is  made  by 
virtue  of  any  sale  made  under  any 
power  of  sale  in  any  mortgage  or  deed 
of  trust  contained,  *  *  *  and  the 
party  to  such  *  *  *  deed  of  trust 
refuses  or  neglects  to  surrender  posses- 
sion thereof  after  demand  in  writing  by 
the  person  entitled  thereto,  or  his  agent,' 
an  action  of  forcible  detainer  may  be 
maintained.  It  is  said  that  because 
this  provision  was  adopted  after  the 
deed  of  trust  was  executed,  it  so  far 
changes  the  remedy  as  to  impair  the 
obligation  of  the  contract.  Appellant, 
by  the  stipulation  in  his  deed,  bound 
himself  to  give  immediate  possession 
to  the  purchaser.  He,  therefore,  con- 
tracted that  the  purchaser  should,  on 
the  sale,  be  let  into  possession  at  once, 
and  without  delay;  and  even  if  the 
statute  gives  a  more  speedy  remedy 
than  existed  when  the  deed  was  exe- 
cuted, still  it  was  not  as  speedy  as  his 
contract  and  covenant  provided  for, 
and  the  action  could  not  dispossess 
him  as  soon  as  his  covenant  bound  him 
to  surrender  possession.  We  are,  there- 
fore, wholly  unable  to  conceive  how  it 
impairs. any  contract.  It  only  operated 
to  give  the  purchaser  a  more  speedy 
means  of  enforcing  the  contract.  On 
the  sale  being  made,  by  his  contract 
appellant's  right  to  possession  ceased. 
He  thereby  lost  all  right  to  use  and 
enjoy  the  property,  and  good  faith  and 
fair  dealing  required  him  to  surrender 
the  possession,  in  fulfilment  of  his  cove- 
nant. It  is  not  perceived  in  what  re- 
spect he  has  any  reason  to  complain, 
as  the  law  only  compels  him  to  do 
what  he  should  have  done  without  its 
coercive  power.  There  is  no  force  in 
this    position.      Again,    appellant    ac- 


knowledged himself  the  tenant  of  the 
trustees,  and  covenanted  that  if  he 
failed  to  surrender  immediate  posses- 
sion to  the  purchaser,  an  action  of  for- 
cible detainer  might  be  employed  to 
dispossess  him.  Under  this  acknowl- 
edgment and  covenant  that  he  was  a 
tenant  of  the  trustees,  the  action  lies 
when  there  was  a  breach  of  the  cov- 
enant, so  that  in  any  view  that  can  be 
taken  of  the  case  the  action  lies." 

2.  In  Chapin  v.  Billings,  91  111.  539, 
the  court, /c-r  Walker,  J.,  said:  "  It  is 
also  urged  that  the  court  erred  in  not 
permitting  appellant  to  prove  that  the 
contract  was  tainted  with  usury,  and 
that  the  payees  had  forfeited  all  of  the 
interest,  and  that  the  principal  was  not 
due  by  the  terms  of  the  note,  and,  the 
interest  being  forfeited,  there  was  noth- 
ing due,  and  consequently  no  power  to 
sell  and  cut  off  appellant's  rights,  and 
the  sale,  being  unauthorized,  conferred 
no  title.  If  all  that  is  claimed  was  con- 
ceded, still,  in  forcible  entry  and  de- 
tainer, the  title  cannot  be  questioned, 
and  under  the  cases  referred  to  that 
question  could  not  be  raised  on  a  trial 
at  law,  and  the  remedy,  if  any,  is  in 
equity.  If  nothing  was  due  there  was 
no  power  to  sell,  and  if  the  title  passed, 
the  grantee  would  be  held  a  trustee  for 
the  debtor;  but  we  cannot  look  into 
that  question  in  this  case." 

3.  In  Stephens  z'.Clay,i7Colo.  491, the 
court,  per  Helm,  J.,  said:  "  If  the  trus- 
tee, in  disobedience  of  the  trust  condi- 
tions, by  deed  transfer  the  legial  title,  his 
grantee  takes  only  the  trustee's  inter- 
est. He  steps  into  the  trustee's  shoes, 
so  to  speak,  and  holds  subject  to  all 
reserved  rights  of  the  trustor.  Neither 
courts  of  law  nor  courts  of  equity  re- 
gard the  trustee's  deed  as  absolutely 
void.  Both  recognize  the  fact  that  it 
conveys  the  legal  title.  The  differ- 
ence is  that  the  grantee's  title  or  own- 
ership cannot  be  challenged  at  law, 
while  equity  treats  him  as  a  successor 
to  the  trust  and  protects  the  trustor's 
estate.  Equity  does  not  vacate  the 
trustee's  deed  and  regard  the  title  as 
remaining  in  him.     Appropriate  equi- 
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that  mislead  a  purchaser,  the  latter  may  refuse  to  make  good  his 
bid  and  the  sale  may  be  set  aside.*  And  if  by  the  advertisement 
and  terms  of  the  sale  the  purchaser  is  led  to  believe  that  the  land 
is  sold  free  from  incumbrances,  where  the  contrary  is  true,  he  may 
recover  deposit  money  paid.* 

zz.  Remedies  against  Purchaser  —  Specific  Performance  or  Damages.  —  A 
purchaser  at  a  sale  under  a  power  who,  without  just  cause,  refuses 
to  make  good  his  bid,  may  be  sued  in  equity  for  specific  perform- 
ance '  or  at  law  for  the  damages  sustained.  The  remedies  are  con- 
current.^ The  trustee  may  not  sue  the  purchaser  for  specific  per- 
formance, however,  after  again  offering  the  land  for  sale.*  But 
he  may,  after  a  second  sale,  bring  an  action  for  damages  against 
the  first  purchaser.® 

Besale  at  Risk  of  Purchaser.  —  And  if  the  purchaser  is  not  responsi- 
ble, the  mortgagee  or  trustee  should  offer  the  estate  again  for 
sale.'  The  first  purchaser  who  fails  to  complete  his  purchase  is 
liable  for  the  difference  in  price  between  the  two  sales.* 


table  relief  is  usually  obtained  in  one  of 
the  following  modes:  The  cumulative 
remedy  of  a  regular  judicial  foreclos- 
ure and  sale  is  allowed;  or  a  decree  is 
entered  requiring  the  grantee  to  exe- 
cute the  power  in  accordance  with  the 
terms  of  the  trust  deed  as  the  trustee 
should  have  done;  or  the  execution  of 
the  power  is  by  decree  devolved  upon 
a  new  trustee  appointed  for  the  pur- 
pose. Upon  delivery  of  his  deed  the 
original  trustee  ceases  both  at  law  and 
in  equity  to  have  any  further  interest 
in  the  property.  The  power  of  sale  is 
extinguished  so  far  as  he  is  concerned, 
leaving  him  in  the  same  position  as  a 
total  stranger." 

1.  The  sale  may  be  set  aside  al- 
though the  mortgagee  offers  to  retain 
enough  of  the  purchase  money  to  make 
good  the  outstanding  liens  falsely 
represented  by  the  auctioneer  as  not 
existing.  Schaeffer  v.  Bond,  70  Md. 
480;  Mayer  v.  Adrian,  77  N.  Car.  S3. 
Compare  Bolgiano  v.  Cooke,  ig  Md. 
375;  Hunting  v.  Walter,  33  Md.  60; 
Speed  V.  Smith,  4  Md.  Ch.  299;  Calla- 
ghan  V.  O'Brien,  136  Mass.  378. 

2.  Callaghan  v.  O'Brien,  136  Mass. 
378. 

3.  Corder  v.  Morgan,  18  Ves.  Jr.  344; 
Fleming  v.  Holt,  12  W.  Va.  143,  hold- 
ing that  the  trustee  might  sue  without 
again  offering  the  property. 

Trustee's  Duty  to  Enforce  Ptirchase.  — 
If  the  purchaser  is  responsible,  it  is  the 
trustee's  duty  to  compel  him  to  fulfil 
his  agreement,  unless  the  other  parties 
to  the   deed   consent   that   he  shall  do 


otherwise.  Sherwood  v.  Saxton,  63 
Mo.  78. 

Joinder  of  Plaintiffii.  —  While  both 
trustee  and  cestui  que  trust  should 
unite  as  plaintiff  in  such  suits  for 
specific  performance,  yet  the  cestui  que 
trust  may  sue  alone,  making  the  trus- 
tee a  defendant.  Fleming  v.  Holt,  12 
W.  Va.  143. 

4.  Sherwood  v.  Saxton,  63  Mo.  78; 
Dover  v.  Kennedy,  44  Mo.  145;  Dover 
V.  Kennerly,  38  Mo.  469;  Gardner  v, 
Armstrong,  31  Mo.  535. 

6.  Fleming  v.  Holt,  12  W.  Va.  143. 

6.  Gardner  v.  Armstrong,  31  Mo.  535. 

7.  Wing  V.  Hayford,  124  Mass.  249; 
Hood  V.  Adams,  124  Mass.  481.  "  To 
bring  a  bill  to  compel  specific  perform- 
ance of  the  contract  of  purchase  by  a 
person  irresponsible  and  absolutely  un- 
able to  pay  for  the  estate  is  not  re- 
quired of  a  mortgagee.  It  would  be 
unreasonable  and  useless  to  impose 
such  an  obligation  upon  him,  and  the 
delay  attending  such  proceedings  might 
seriously  affect  the  interests  of  the 
parties  and  the  value  of  the  property." 
Endicott,  J.,  in  Fall  River  Sav.  Bank  v. 
Sullivan,  131  Mass.  537.  A  mortgagee 
is  bound  to  complete  his  purchase  to 
the  same  extent  as  any  other  pur- 
chaser. Hood  V.  Adams,  124  Mass. 
481. 

8.  Dover  v.  Kennerly,  38  Mo.  469. 
But  the  difference  in  price  between  the 
two  sales  is  said  not  to  be  conclusive 
of  the  amount  of  damages.  Barnard 
V.  Duncan,  38  Mo.  170;  Gardner  v. 
Armstrong,  31  Mo.  535. 
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Fraud  in  Sesale.  —  Where  a  trustee  fraudulently  causes  a  resale 
of  the  mortgaged  property,  releasing  the  first  purchasers,  he  may 
be  sued  for  the  difference  in  price  at  the  two  sales  instead  of  the 
purchasers.  * 

Fraudulent  Sale  without  Notice.  —  When  the  mortgagee  agrees  with- 
out consideration  not  to  sell  under  the  power  without  notice  to 
the  mortgagor,  and  afterwards  through  fraudulent  representations 
assigns  the  mortgage,  and  the  assignee  sells,  the  mortgagor  has 
no  action  at  law  against  the  parties  guilty  of  the  fraud.* 

Defective  Title.  —  A  purchaser  may  refuse  to  accept  a  title  inferior 
to  the  one  offered  at  the  sale.' 

Election  to  Treat  Purchase  as  Abandoned.  —  When  the  sale  is  not  to  be 
consummated  until  all  the  purchase  money  is  paid,  upon  the  fail- 
ure of  the  proposed  purchaser  to  complete  his  bid  within  the  time 
allowed  him  for  this  purpose  the  seller  has  the  right  to  treat  the 
contract  of  purchase  as  abandoned.* 

4.  Election  of  Remedies  —  Methods  of  Foreclosure  Generally  Cumula- 
tive—  a.  Exercise  of  Power  of  Sale.  —  Where  two  or  more  of 
the  various  methods  of  foreclosure  hereinbefore  discussed  exist  in 
any  one  jurisdiction,  they  are  generally  concurrent,  and  it  is  op- 
tional with  the  mortgagee  to  pursue  either.  Thus  it  is  well  settled 
that  a  power  of  sale  contained  in  a  mortgage  is  not  exclusive,  and 
will  not  prevent  the  mortgagee  from  resorting  to  judicial  foreclos- 
ure instead  of  exercising  the  power  if  he  so  elect.*     A  distinction 

1.  Sherwood  zk  Saxton,-  63  Mo.  78.  averments   of   a   good  legal  considera- 

2.  In  Randall  v.  Hazelton,  12  Allen  tion  for  the  promise  to  give  the  notice 
(Mass.)  412,  the  court,  per  Colt,  J.,  to  the  plaintiff,  then  it  would  seem  to 
said:  "  The  declaration  shows  no  con-  follow  that  the  plaintiff's  remedy  would 
sideration  for  the  alleged  promise  of,  be  ample  against  the  mortgagees  for 
the  mortgagees  to  inform  the  plaintiff  all  loss  suffered  by  him  by  reason  of 
in  case  the  amount  of  the  debt  should  the  breach  of  their  agreement,  leaving 
be  wanted  by  them.  It  was  an  agree-  them  to  whatever  remedy  they  might 
ment  not  legally  binding  upon  them,  have  against  the  defendants  for  the 
There  was  nothing  in  it  to  prevent  fraud  practiced  by  them.  And  this 
therii  in  law  from  proceeding  to  do  all  fact  is  said  by  Morton,  J.,  in  Lamb  v. 
the  acts  in  relation  to  advertising  and  Stone,  11  Pick.  (Mass.)  532,  which  was 
selling  the  property  which  were  done  a  case  like  this,  to  be  good  ground  for 
by  the  defendants;  nor  did  it  prevent  refusing  relief ;  for  if  the  plaintiff  'may 
them  from  assigning  the  mortgage.  It  have  redress  by  any  of  the  forms  of 
cannot  be  said  to  be  an  invasion  of  any  actions  now  known  and  practiced,  it 
legal  right  for  the  defendants  to  de-  would  be  unwise  and  unsafe  to  sanction 
prive  the  plaintiff,  even  by  falsehood,  an  untried  one,  the  practical  operation 
of  the  benefit  of  this  gratuitous  under-  of  which  cannot  be  fully  foreseen.'  " 
taking.  Hutchins  v.  Hutchins,  7  Hill.  3.  Callaghan  v.  O'Brien,  136  Mass. 
(N.  Y.)  104.     It  is   not  alleged  that  the  378. 

defendants  knew  of  the  alleged  promise  4.  Atkins  v.  Tutwiler,  qS  Ala.  129. 
of  the  mortgagees.  The  false  repre-  In  such  case  the  purchaser  who  has 
sentation  of  a  material  existing  fact  for  taken  possession  of  the  premises,  after 
the  purpose  of  procuring  the  transfer  having  made  a  partial  payment,  is  re- 
might  have  enabled  the  mortgagees  to  garded  as  a  mortgagee  in  possession  to 
avoid  it,  or  maintain  an  action  for  any  the  extent  of  his  payment,  and  is  ac- 
loss  sustained  by  them,  but  until  countable  for  the  rents  and  profits, 
avoided  the  title  passed  to  the  defend-  6.  Alalnxma. — Vaughan  :■.  Marable, 
ant.     If  the  declaration  had  contained  64  Ala.  60;   Carradine  :■.  O'Connor,  21 
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has  been  drawn  in  applying  this  doctrine  between  mortgages  with 
powers  of  sale  and  deeds  of  trust  containing  such  powers,  but  con- 
ferring no  right  of  redemption,  and  it  has  been  held  that  instru- 
ments of  the  latter  class  could  only  be  foreclosed  by  exercising 
the   power.*        Where,  as   in    England,  strict    foreclosure    is    in 


Ala.  573;  Marriott  v.  Givens,  8  Ala. 
694;  McGowan  v.  Branch  Bank,  7  Ala. 
823. 

Arizona.  —  Rev.  Statutes  (1887),  § 
2358. 

Arkansas.  —  Martin  v.  Ward,  60  Ark. 
5 10. 

California.  —  Cormerais  v.  Genella, 
22  Cal.  116. 

Colorado.  —  Denver  Brick,  etc.,  Co.  v. 
McAllister,  6  Colo.  261. 

Indiana.  —  Eaton,  etc.,  R.  Co.  v. 
Hunt,  20  Ind.  457. 

Michigan.  —  Atwater  z'.  Kinman, 
Harr.  (Mich.)  243. 

Mississippi .  —  Mc  Donald  v.  Vin- 
son, 56  Miss.  497;  Green  v.  Gaston, 
56  Miss.  748;  McAllister  v.  Plant, 
54  Miss.  118;  Thompson  v.  Houze, 
48  Miss.  450. 

Missouri.  —  Wolff  v.  Ward,  104  Mo. 
146.  ' 

South  Carolina.  —  Charleston  v.  Caul- 
field,  19  S.  Car.  210. 

Tennessee.  —  Bennett  v.  Union  Bank, 
5  Humph.  (Tenn.)  615. 

Texas.  —  Blackwell  v.  Barnett,  52 
Tex.  326;  Morrison  v.  Bean,  15  Tex. 
267. 

Utah.  — Dupee  v.  Rose,  10  Utah  305. 
Wisconsin. — 'Walton  z/.  Cody,  i  Wis. 
420. 

United  States.  —  Howell  v.  Western 
R.  Co.,  94  U.  S.  466;  Chicago,  etc.,  R. 
Co.  V.  Fosdick,  106  U.  S.  47;  Morgan's 
Louisiana,  etc.,  R.,  etc.,  Co.  v.  Texas 
Cent.  R.  Co.,  137  U.  S.  171;  Guaranty 
Trust,  etc.,  Co.  v.  Green  Cove  Springs, 
etc.,  R.  Co.,  139  U.  S.  137;  Alexander 
V.  Central  R.  Co.,  3  Dill.  (U.  S.)487; 
Beekman  v.  Hudson  River,  etc.,  R. 
Co.,  35  Fed.  Rep.  3;  Mercantile  Trust 
Co.  V.  Missouri,  etc.,  R.  Co.,  36  Fed. 
Rep.  221;  New  York  Security,  etc.,  Co. 
V.  Lincoln  St.  R.  Co.,  74  Fed.  Rep.  67. 

England.  —  Slade  v.  Rigg,  3  Hare  35. 
Compare  Wayne  v.  Hanham,  9  Hare  62. 

Season  for  the  Bale.  —  In  Walton  v. 
Cody,  I  Wis.  420,  the  court  gives  the 
following  reasons  for  this  doctrine: 
"  The  statutory  remedy  by  advertise- 
ment and  sale  is  merely  cumulative, 
and  in  no  respect  affects  the  proceed- 
ings of  a  court  of   chancery.     In  other 


words,  the  clause  in  the  mortgage  re- 
ferred to  is  merely  a  license  to  the 
mortgagee  to  sell  the  premises  for  the 
payment  of  his  debt.  If  he  chooses 
that  remedy,  the  equity  of  redemption 
will  expire  by  the  limitations  which 
the  party  himself  has  prescribed.  If 
he  chooses  the  other  mode  of  proced- 
ure, the  court  will  proceed  according 
to  the  established  rules  of  law.  The 
mortgagor  has  chosen  to  restrict  his 
prescribed  term  for  redemption  to  a 
contingency,  the  occurrence  of  which 
is  left  to  the  option  of  the  mortgagee. 
If  he  had  desired  to  reserve  for  it  a 
wider  scope,  he  should  have  done  so 
in  the  instrument  which  he  executed. 
The  law  in  relation  to  mortgages  and 
the  proceedings  incidental  to  their  fore- 
closure are  as  much  a  part  of  the  con- 
tract as  the  statutory  provision  referred 
to.  By  prescribing  a  term  of  redemp- 
tion in  the  latter  and  not  in  the  former, 
he  must  be  deemed  to  have  confined  it 
to  the  contingency  expressed,  ^exprcs- 
sio  unius,  exclusio  alterius.'  " 

1.  Koch  V.  Briggs,  14  Cal.  256,  fol- 
lowing Sampson  v.  Pattison,  i  Hare 
533.  The  court  said  in  the  case 
first  above  cited:  "  In  reference  to  the 
deed  in  question,  no  suit  for  a  fore- 
closure, as  in  cases  of  mortgage  in 
England,  would  lie,  for  there  could  be 
no  forfeiture  of  the  estate  to  enforce, 
and  of  course  no  equity  as  against  such 
forfeiture  to  foreclose.  Nor  would  a 
suit  lie  for  a  foreclosure  under  our  sys- 
tem— that  is,  for  a  decree  adjudging  a 
sale  of  the  premises  and  the  application 
of  the  proceeds  to  the  payment  of  the 
debt  —  as  such  suit  could  only  be  based 
upon  the  contract  of  the  parties,  and 
the  contract  here  is  only  that,  upon  the 
happening  of  a  certain  event,  the  trus- 
tee shall  sell.  Equity  could  not  ad- 
judge a  sale,  as  in  case  of  a  mortgage, 
without  disregarding  the  express  con- 
tract of  the  parties,  and  making  a  new 
and  different  one.  Equity  would  limit 
its  relief  to  the  contract  made,  and 
effectuate  a  sale  only  by  enforcing  the 
performance  of  the  trust.  Nor  would 
any  equity  of  redemption  exist  if  the 
trust  were  performed,  for,  in    its   exe- 
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vogue,  the  mortgagee  may  avail  himself  of  that  remedy,  notwith- 
standing the  power  provides  for  a  sale.*  Judicial  foreclosure 
may  be  resorted  to,  even  after  an  abortive  attempt  at  fore- 
closure by  advertisement  and  sale  under  the  power.*  And  the 
pendency  of  a  bill  in  chancery  to  foreclose  will  not  invalidate  an 
exercise  of  the  power,'  nor  is  the  latter  abandoned  by  the  com- 
mencement of  an  action  at  law  on  the  note.* 

b.  Scire  Facias.  —  The  method  of  foreclosure  by  scire  facias, 
where  it  is  in  vogue,  is  generally  cumulative  to  the  remedy 
by  bill  in  chancery.*  In  Pennsylvania,  however,  scire  facias 
appears  to  be  the  exclusive  method  of  judicial  foreclosure.* 
Moreover,  though  it  is  usually  optional  with  the  mortgagee  to 
adopt  either  of  these  remedies,  it  is  held  in  Delaware  that  he  can- 
not pursue  both  concurrently,  and  that  the  bringing  of  a  bill  in 
chancery  to  foreclose  is  in  effect  an  abandonment  of  a  pending 
scire  facias  p  roceed  i  ng. '' 


cution,  no  forfeiture  would  be  asserted 
from  which  relief  could  be  sought.  In 
the  performance  of  the  trust  the  con- 
tract of  the  parties — in  fact  and  in  in- 
tention— would  be  carried  out,  whereas 
in  mortgages  the  form  of  contract  is 
one  of  conveyance,  while  in  truth  the 
contract  is  one  only  of  security,  and  the 
equity  is  enforced  to  give  effect  to 
the  intent  of  the  parties  against  the 
legal  consequences  of  the  form  of  their 
undertaking." 

1.  Slade  V.  Rigg,  3  Hare  35;  Wayne 
V.  Hanham,  9  Hare  62. 

2.  Atwaier  v.  Kinman,  Harr.  (Mich.) 
243,  where  the  court  said:  "  It  would 
certainly  be  in  the  power  of  the  mort- 
gagee to  waive  those  proceedings  and 
commence  de  novo  under  the  statute. 
And  this  being  undoubtedly  competent, 
I -can  see  no  reason  why  he  may  not 
avail  himself  of  the  right  he  had  in  the 
■first  instance,  and  Seek  his  remedy  in 
this  court.  If  he  seeks  his  remedy 
here,  he,  of  course,  waives  the  proceed- 
ing under  the  statute,  and  all  claim  for 
costs  under  that  proceeding.  I  can 
see  no  reason  for  the  argument  that, 
by  first  proceeding  under  the  statute, 
which  proceeding,  by  mistake  or  acci- 
dent, is  inoperative  or  void,  the  party 
has  made  his  election,  and  cannot  have 
relief  here." 

3.  Brisbane  v.  Stoughton,  17  Ohio 
482. 

4.  Connecticut  Mut.  L.  Ins.  Co.  v. 
Jones,  I  McCrary  (U.  S.)  388. 

6.  Fox  V.  Wharton,  5  Del.  Ch.  200; 
Van  Vrankin  v.  Roberts,  (Del.  Ch.  1893) 
29  Atl.  Rep.  1044;  Carroll  v.  Ballance,  26 


111.  9;  Baker  v.  Lehman,  Wright  (Ohio) 
522.  "  The  debt  may  be  very  trifling 
in  comparison  to  the  value  of  the  land 
mortgaged,  and  so  long  as  its  ultimate 
payment  is  fully  secured,  such  mort- 
gagee should  be  content  with  the  usual 
remedies  allowed  him  by  the  law — to 
proceed  by  scire  facias  under  the  stat- 
ute, or  by  bill  in  equity  for  a  strict 
foreclosure,  or  for  a  foreclosure  and 
sale,  or  by  suit  on  the  note,  and  thus 
receive  the  full  benefit  of  what  the 
parties  intended  should  be  security." 
Carroll  v.  Ballance,  26  111.  18. 

6.  West  Branch  Bank  v.  Chester,  11 
Pa.  St.  282,  cited  in  Fox  v.  Wharton,  5 
Del.  Ch.  219. 

7.  Van  Vrankin  v.  Roberts,  (Del.  Ch. 
1893)  29  Atl.  Rep.  1044,  where  Chan- 
cellor Wolcott  said:  "  In  Delaware  a 
mortgagee  has  a  right  to  proceed  on 
his  mortgage  in  equity  and  at  law — in 
equity,  by  foreclosure;  at  law,  by  scire 
facias.  He  also  has  the  right  to  pro- 
ceed on  his  bond  or  other  legal  security 
for  the  debt.  There  is  no  doubt  that 
he  may  pursue  the  last-named  remedy 
and  either  of  the  others  at  the  same 
time,  so  that  he  does  not  take  double 
satisfaction.  The  one  is  not  a  bar  to 
the  other;  not  so  much  because  the  one 
is  a  proceeding  in  rem  and  the  other  a 
proceeding  in  personam,  but  because 
they  each  secure  to  the  mortgagee  ad- 
vantages which  the  other  does  not. 
The  one  is  auxiliary  or  supplementary 
to  the  other.  What  the  real  remedy 
may  fail  to  accomplish  the  personal 
may  supply,  and  vice  versa.  The  first 
two  are  restricted  to  the  specific  pledge; 
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c.  Foreclosure  in  Georgia  by  Rule  Nisi.  —  The  method 
of  foreclosure  by  rule  nisi,  which  prevails  in  Georgia,  is  expressly 
made  cumulative  to  foreclosure  by  bill  in  equity.* 

d.  Strict  Foreclosure. — Where  strict  foreclosure  is  allowed, 
it  is  also  treated  as  one  of  the  several  remedies  which  the  mort- 
gagee may  pursue  at  his  election,*  though  its  privileges  will  now 
be  granted  by  courts  only  in  rather  exceptional  cases.^  And  a 
mere  enactment  of  a  statute  authorizing  courts  to  render  decrees 
of  sale  will  not  have  the  effect  of  prohibiting  the  rendition  of 
decrees  of  strict  foreclosure.* 

e.  Ejectment. — While,  ejectment  cannot  be  termed  a  method 
of  foreclosure,  it  is  nevertheless  a  remedy  which  lies  open  to  the 
mortgagee  in  jurisdictions  where  the  common-law  doctrine  pre- 
vails ;  and  he  may  bring  his  action  for  that  purpose  upon  condition 
broken,  with  or  without  a  bill  in  chancery  to  foreclose.*     In  some 


the  other  is  not  confined  to  any  par- 
ticular kind  of  property,  or  to  any  par- 
ticular property  of  a  particular  kind. 
It  is  general  in  its  operation.  But  can 
the  common-law  rule  or  exception  be- 
fore referred  to  be  invoked  as  au- 
thority for  the  running  of  the  scire 
facias  on  the  mortgage  and  foreclosure 
successively  or  at  the  same  time? 
Surely  not,  for  the  conditions  in  this 
state  and  in  England  are  very  dis- 
similar. Foreclosure  and  ejectment, 
in  the  latter  country,  are  the  remedies 
out  of  which  sprang  the  necessity  for 
the  enunciation  of  the  exception;  are 
totally  different,  not  only  in  form,  but 
in  effect.  As  before  seen,  they  are 
each  intended  for  a  different  purpose. 
Now,  the  remedy  by  scire  facias  in  this 
state  accomplishes  precisely  the  same 
thing  as  foreclosure.  They  both  seek 
the  same  end,  namely,  the  conversion 
of  the  mortgaged  premises  into  money, 
and  the  extinguishment  of  the  equity 
of  redemption.  The  latter  is  equitable 
foreclosure;  the  former  may  be  called 
legal  foreclosure,  because  they  are  in 
effect  the  same.  It  is  just  here  that  the 
analogy  between  the  specific  or  real 
remedies  on  a  mortgage  in  England 
and  in  this  state  fails,  which  sweeps 
away  the  ground  of  contention  that 
was  so  earnestly  made  in  behalf  of  the 
applicability  of  the  exception  in  our 
own  courts.  What  good  end  could  be 
served  by  allowing  foreclosure  and 
scire  facias  to  be  pursued  at  the  same 
time,  or,  in  other  words,  what  advan- 
tage could  it  be  to  the  mortgagee? 
None  at  all.  By  the  use  of  either  he 
could  get   the  land;  by  the  concurrent 


use  of  both  he  could  get  no  more.  The 
reason,  then,  for  the  exception,  so  far 
as  they  are  concerned,  entirely  fails. 
At  the  point  when  the  reason  ceases 
the  exception  itself  should  cease. 
'  Cessante  actione  legis  cessat  ipsa  lex. '  ' ' 

1.  Georgia  Code  1882,  §  397q. 

2.  Carroll  v.  Ballance,  26  111.  18. 

3.  See  supra,  pp.  122  e(  seq. 

4.  Andrews  v.  Scotton,  2  Bland  (Md.) 
666. 

6.  Connecticut.  —  New  Haven  Sav. 
Bank,  etc'  Assoc,  v.  McPartlan,  40 
Conn.  90. 

Illinois. — Finlon  v.  Clark,  118  111. 
32;  Johnson  v.  Watson,  87  111.  535; 
Oldham  v.  Pfieger,  84  111.  102;  Carroll 
V.  Ballance,  26  111.  17;  Vansant  v.  All- 
mon,  23  111.  30;  Delahay  v,  Clement, 
4  111.  202. 

Ne^o  York. — Jackson  v.  Hull,  10 
Johns.  (N.  Y.)  481. 

United  States.  —  Morrison  v.  Buck- 
ner,  Hempst.  (U.  S.)  442. 

England.  —  Booth  v.  Booth,  2  Atk. 
343,  the  leading  case. 

In  Michigan  ejectment  by  a  mort- 
gagee before  foreclosure  absolute  is 
expressly  forbidden.  Mich.  Com. 
Laws,  §  6263. 

And  this  provision  is  held  to  prevent 
a  mortgagee  from  obtaining  under  his 
mortgage  any  interest  beyond  that  of 
a  lien,  which  must  be  enforced  by  fore- 
closure and  sale.  Hazeltine  v.  Gran- 
ger. 44  Mich.  503,  the  court  saying: 
"  The  effect  of  this,  as  we  have  sev- 
eral times  decided,  was  to  prevent  the 
mortgagee  from  obtaining  under  his 
mortgage  any  interest  beyond  that  of 
a  security  to  be  enforced  only  by  sale 
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states,  however,  this  rule  has  been  changed  by  statute.* 

III.  The  Action  —  1.  Introductory.  —  The  foreclosure  systems 
which  have  thus  far  been  discussed  in  detail  are  for  the  most  part 
local  and  exceptional.  The  method  which  is  most  prevalent  is 
an  action,  equitable  in  its  origin,  and  almost  everywhere  modified 
by  statute,  which  results  in  a  sale  of  the  premises.  The  remainder 
of  this  article  will,  therefore,  be  devoted  to  a  treatment  of  the 
method  last  mentioned,  and  the  different  steps  therein  will  be  dis- 
cussed in  their  natural  order,  preceded  by  a  brief  consideration 
of  the  nature  of  the  action  itself. 

2.  Nature  of  the  Action— rt:.  Originally  an  Equity  Suit. — 
The  foreclosure  of  mortgages  by  action  originated  in  courts  of 
chancery,*  and  in  its  primitive  form  it  is  essentially  an  equity 
proceeding.'  In  those  states  where  the  former  jurisdiction  of 
equity  has  not  been  radically  changed  by  statute,  the  foreclosure 
suit  retains  much  of  its  primitive  character,  notwithstanding  other 
remedies  may  have  been  provided  which  are  merely  concurrent 
and  not  specifically  made  exclusive.*  In  many  jurisdictions,  how- 
ever, there  have  been   marked  statutory  innovations  upon   the 


on  foreclosure,  and  to  debar  him  from 
any  right  of  possession.  Hogsett  v. 
Ellis,  17  Mich.  363;  Baker  v.  Pierson, 
5  Mich.  456;  Caruthers  v.   Humphrey, 

12  Mich.  270;  Crippen  v.  Morrison,  13 
Mich.  23;  Ladue  v.  Detroit,  etc.,  R.  Co. 

13  Mich.  380;  Van  Husan  v.  Kanouse, 
13  Mich.  303;  Newton  v.  Sly,  15  Mich. 
391 ;  Humphrey  v.  Hurd,  29  Mich.  44; 
Newton  v.  McKay,  30  Mich.  380; 
Wagar  v.  Stone,  36  Mich.  364.  The 
statute  does  not  say  that  no  ejectment 
shall  lie  unless  there  is  an  agreement 
to  that  effect,  but  that  it  shall  not  lie 
at  all.  Every  mortgage  made  in  com- 
mon-law form  contains  words  where- 
by, if  applied  as  they  read,  possession 
would. belong  to  the  mortgagee  and  his 
title  would  become  absolute  by  de- 
fault. The  whole  aim  of  equity  was  to 
arrest  this  forfeiture  and  not  to  allow 
the  language  of  a  mortgage  to  have 
any  force  against  the  equity  of  re- 
demption. The  statute  is  a  further 
step  in  the  same  direction  for  the  pro- 
tection of  mortgagors  against  agree- 
ments which,  as  literally  drawn  and  as 
theretofore  expounded,  were  deemed 
dangerous  and  against  public  policy. 
The  language  of  this  mortgage  ex- 
pressly granting  rents  and  profits  on 
default  is  no  stronger  than  the  previ- 
ous words  of  grant,  and  is  really  nar- 
rowed. It  was  no  doubt  intended  to 
go  further  and  to  evade  the  statute. 
If  it  had  contained  an  agreement  that 


ejectment  should  lie,  it  could  not  very 
well  be  enforced  against  the  clause  of 
the  statute  prohibiting  it." 

1.  In  Idaho  the  statute  provides  that  a 
mortgage  shall  not  be  deemed  a  con- 
veyance so  as  to  enable  the  mortgagee 
to  obtain  possession  without  foreclos- 
ure. Idaho  Rev.  Stat.,  §4523.  A  simi- 
lar statute  is  in  force  in  Colorado  and 
Oregon.  The  statute  is  held  sufficient 
to  exclude  the  remedy  by  ejectment, 
even  in  the  case  of  a  deed  absolute  on 
its  face  with  a  separate  agreement  by 
the  grantee  for  reconveyance.  Kelley 
V.  Leachman,  2  Idaho  1112. 

2.  Bispham  Eq.  (4th  ed.),  §  156. 

3.  Price  v.  State  Bank,  14  Ark. 
50. 

4.  Alabama. — Carradine  v.  O'Con- 
nor, 21  Ala.  573;  Alabama  L.  Ins.,  etc., 
Co.  V.  Pettway,  24  Ala.  544;  Marriott 
V.  Givens,  8  Ala.  706;  McGowan  v. 
Branch  Bank,  7  Ala.  828. 

Arkansas.  —  Price  v.  State  Bank,  14 
Ark.  50. 

California.  —  Willis  v.  Farley,  24  Cal. 
500. 

Delaware.  —  Fox  v.  Wharton,  5  Del. 
Ch.  200. 

Maryland.  —  Warehime  v.  Carroll 
County  Bldg.  Assoc.  No.  i,  44  Md. 
512;  Cocke  V.  Cole,  28  Md.  283. 

Michigan.  —  Compare  Strong  v.  Tom- 
Hnson,  88  Mich.  ri2;  Dohm  v.  Haskin, 
88  Mich.  144;  Olcott  v.  Crittenden,  68 
Mich.  230. 
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chancery  procedure,  and  in  some,  as  in  Missouri  *  and  Pennsyl- 
vania^ there  is  no  foreclosure  proceeding  which  corresponds  to 
the  early  suit  in  chancery.' 

b.  Whether  Suit  Is  In  Rem  or  In  Personam.  —  There 
appears  to  be  much  confusion  in  the  employment  by  the  courts  of 
the  terms  "  proceedings  in  rem  "  and  "  proceedings  in  personam^ 
as  applied  to  the  foreclosure  suit.  Originally,  it  seems,  foreclosure 
was  a  proceeding  in  personam,^  because  equity  had  no  jurisdiction 
to  act  in  any  other  way.*  But  the  substitution  of  equitable  for 
strict  foreclosure  is  spoken  of  as  giving  the  suit  the  character  of  a 
proceeding  in  reni.^  And  many  of  the  authorities  term  it  such 
without  discrimination.''  Some  of  the  cases  speak  of  foreclosure 
as  a  proceeding  both  in  rem  and  in  personam.^  In  foreclosure 
by  scire  facias,  the  judgment  is  in  rem,  and  binds  only  the  mort- 
gaged premises.* 

c.  Miscellaneous  Points.  —  Under  the  English  practice  fore- 
closure was  not  a  suit  for  the  recovery  of  money.*®     Neither  is  a 


Texas,  —  Morrison  v.  Bean,  15  Tex. 
267. 

Utah.  —  Brereton  v.  Miller,  7  Utah 
426. 

United  States.  —  Benjamin  v.  Cav- 
aroc,  2  Woods  (U.  S.)  168. 

1.  Chouteau  v.  Allen,  70  Mo.  290; 
Fithian  z/.  Monks,  43  Mo,  502;  Mason 
V.  Barnard,  36  Mo.  384;  Carr  v.  Hol- 
brook,  I  Mo.  240. 

2.  Ashhurst  v.  Montour  Iron  Co.,  35 
Pa.  St.  30;  Bradley  v.  Chester  Valley 
R.  Co.,  36  Pa.  St.  141. 

3.  The  methods  of  foreclosure  pre- 
vailing in  the  various  states  are  dis- 
cussed above.  See  supra,  II.  2,  Alpha- 
betical Summary  by  States,  etc. 

4.  Caufman  v.  Sayre,  2  B.  Mon. 
(Ky.)  202;  Paget  v.  Ede.  L.  R.  18  Eq. 
118. 

6.  Penn  v.  Baltimore,  i  Ves.  447. 

6.  Caufman  v.  Sayre,  2  B.  Mon.  (Ky.) 
202. 

7i  Kershaw  v.  Thompson,  4  Johns. 
Ch.  (N.  Y.)6i6;  Fallon  v.  Butler,  21  Cal. 
33;  Downing  v.  Palmateer,  i  T.  B. 
Mon.  (Ky.)  64;  Hurley  v.  Estes,  6 
Neb.  386;  Peters  v.  Dunnells,  5  Neb. 
465.  Compare  Trapier  v.  Waldo,  16  S. 
Car.  283.  The  statutory  foreclosure  in 
Florida  has  been  denominated  a  pro- 
ceeding in  rem.  Judge  v.  Forsyth,  11 
Fla.  262. 

In  Iowa  it  was  called  a  proceeding  in 
rem  where  personal  judgment  could 
be  rendered.  McConnell  v.  Hutchin- 
son, 71  Iowa  512. 

8.  Stevens  v.  Ferry,  48  Fed.  Rep.  9; 
Cole  V,  Conner,  10  Iowa  300;  Hunt  v. 


Acre,  28  Ala,  593.  Compare  Waples, 
Proceedings  in  Rem,  c.  56,  where  the 
author,  though  expressing  dissatisfac- 
tion with  the  phrase  quasi  in  rem, 
which  is  sometimes  used,  says:  "  The 
suit  is  not  only  personal  in  form,  in  all 
of  the  states,  but  it  is  in  effect  a  dual 
action,  in  most  of  them;  for,  whether 
at  law  or  in  equity,  it  results  not  only 
in  the  condemnation  of  the  mortgaged 
property  to  be  sold,  but  also  in  a  per- 
sonal judgment  against  the  debtor  for 
any  balance  of  debt,  to  be  executed 
against  any  of  his  other  property,  un- 
der the  statute  provisions  of  the  ma- 
jority of  those  states  which  authorize 
the  foreclosure  of  a  mortgage  as 
though  it  was  simply  a  lien.  Only  the 
procedure  which  is  against  the  hy- 
pothecated property  can  be  properly 
called  a  real  action;  that  against  the 
debtor  to  subject  his  general  property 
to  execution  is  a  personal  suit,  as  evi- 
dently as  is  that  part  of  the  action 
which  seeks  to  cut  off  his  equity  of  re- 
demption. In  some  of  the  states,  how- 
ever, any  balance  of  debt  is  recoverable 
only  by  a  separate  action  at  law;  and 
there  is  nothing  personal  in  the  equity 
procedure  but  the  reference  to  the  re- 
demptory  feature.  Where  strict  fore- 
closure is  still  retained  in  practice,  as 
it  is  in  a  few  of  the  states,  the  action, 
though  still  personal  in  form,  is  against 
a  thing  to  have  its  forfeiture  judicially 
recognized  and  declared." 

9.  State  Bank  v.  Wilson,  9  111.  57. 
10.  Wilson    V.    Dunsany,    18     Beay, 
299. 
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modern  foreclosure  proceeding  an  action  "for  the  recovery  of 
money  only  ' '  within  the  meaning  of  statutes  requiring  the  amount 
of  plaintiff's  claim  to  be  stated  in  such  cases.*  Foreclosure  is  not 
a  suit  for  the  determination  of  rights  in  real  property,  within  the 
meaning  of  the  Oregon  statute  of  limitations  covering  cases  of 
this  character.*  Where  a  judgment  for  deficiency  is  asked,  the 
action  becomes  one  arising  upon  contract,  under  the  provisions  of 
the  New  York  Code,  and  is,  therefore,  subject  to  a  counterclaim.' 
It  is  also  such  within  the  meaning  of  a  statute  providing  for 
actions  against  personal  representatives."*  Where  the  organic  act 
of  a  territory  confers  chancery  jurisdiction  upon  its  courts,  a  sub- 
sequent act  of  its  legislature  providing  a  special  mode  of  fore- 
closure cannot  abridge  the  jurisdiction  of  chancery.*  But  in 
Massachusetts  the  statutes  which  provide  other  methods  of  fore- 
closure are  held  to  be  sufficient  to  exclude  the  jurisdiction  of 
equity  to  decree  a  sale  where  the  mortgage  contains  no  power 
of   sale   and  where   there   are   no   special    facts  calling   for  the 


1.  Iowa.  —  York  v.  Boardman,  40 
Iowa  57. 

Kansas.  —  Sparks  v.  Beyer,  (Kan. 
App.  1896)46  Pac.  Rep.  980;  Mudge  z/. 
Hull,  56  Kan.  314;  Beverly  v.  Fair- 
child,  47  Kan.  289;  Weaver  v.  Gard- 
ner, 14  Kan.  347;  George  v.  Hatton,  2 
Kan.  333. 

Nebraska.  —  Grand  Island  Sav.,  etc., 
Assoc.  V.  Moore,  40  Neb.  691;  Jones 
V.  Null,  9  Neb.  57;  Boulware  v.  Otoe 
County,  16  Neb.  26;  Watson  v.  Mc- 
Cartney, I  Neb.  131. 

2.  Anderson  v.  Baxter,  4  Oregon 
105,  the  court  saying:  "  It  will  be 
readily  observed  that  if  it  is  a  '  suit  for 
the  determination  of  any  particular 
right  or  claim  to  or  interest  in  real 
property,'  the  time  is  limited  to  twenty 
years.  But  if  it  is  a  suit  upon  a  sealed 
instrument,  and  not  for  the  determina- 
tion of  any  right  or  claim  to  or  interest 
in  real  property,  tl^en  it  is  limited  to 
ten  years.  Formerly  a  mortgage  of 
real  property  was  regarded  as  a  con- 
veyance of  the  legal  title,  subject,  of 
course,  to  be  defeated  by  the  perform- 
ance of  a  condition;  and  this  doctrine 
still  prevails  to  some  extent.  Courts 
of  equity,  however,  have  always  re- 
garded a  mortgage  as  a  mere  security 
for  a  debt,  and  the  foreclosure  thereof 
as  a  proceeding  to  satisfy  the  debt 
secured  thereby;  and  courts  of  law  as 
well  as  courts  of  equity  in  many  of  the 
states  have  taken  the  same  view;  that 
is,  that  a  mortgage  was  a  mere  lien  or 
pledge,  and  that  the  general  title  to  the 
mortgaged  property  was  in   the   mort- 


gagor. In  the  language  of  one  of  the 
authorities,  the  mortgagee  has  neither 
a  jus  in  re  nor  ad  rem,  but  a  specific 
lien,  similar  in  character  to  a  general 
lien  created  by  a  judgment  upon  the 
land  of  the  judgment  debtor.  Gardner 
f.  Heartt,  3  Den.  (N.  Y.)  232.  However 
this  may  be  as  a  matter  of  strict  law,  I 
am  satisfied  that  a  suit  to  foreclose  a 
mortgage  is  not  for  the  determination 
of  any  right  or  claim  to  or  interest  in 
real  property,  but  a  proceeding  to  have 
the  mortgaged  property  adjudged  to  be 
sold  to  satisfy  the  debt  secured  thereby; 
at  least,  this  is  in  accordance  with  the 
express  provisions  of  our  statute.  Civ. 
Code,  §  410.  In  such  a  suit  the  title 
to  the  mortgaged  premises  is  in  no 
wise  drawn  in  question.  The  adjudi- 
cation is  merely  as  to  the  fact  of  the  ex- 
ecution of  the  mortgage,  the  amount 
due  thereon,  and  the  sale  of  the  prop>- 
erty  to  satisfy  the  debt  secured.  It  is 
the  mere  collection  of  a  debt  charged 
upon  specific  property  by  resorting  to 
the  property  as  a  means  of  satisfying 
it.  If  it  were  a  suit  to  divest  a  party 
of  title,  or  to  establish  some  right  re- 
garding the  title  to  real  property,  it 
would  stand  upon  a  different  footing; 
but  the  mortgage  being  in  equity  only 
a  chose  in  action,  a  suit  to  foreclose  it 
is  more  analogous  to  an  action  upon  a 
sealed  instrument,  and  should  be  gov- 
erned by  the  same  rule  of  limitation." 

3.  Hunt     V.    Chapman,     51     N,    Y. 

555- 

4.  Bayly  v.  Muehe,  65  Cal.  345. 
6.  Brereton  v.  Miller,  7  Utah  426. 
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intervention  of  chancery.* 

3.  Accrual  of  the  Right  to  Foreclose  —  a.  In  General.  —  Some 
condition  of  a  mortgage  must  be  broken  before  foreclosure  can 
be  instituted.*  The  event  upon  the  happening  of  which  a  mort- 
gage may  be  foreclosed  is  a  matter  of  contract  between  the  parties. 
It  is  not  necessarily  a  default  in  the  payment  of  the  debt  at 
maturity.  The  parties  may  fix  such  an  event  as  they  may  prefer, 
and  until  its  occurrence  there  can  be  no  valid  foreclosure,  whether 
it  be  obtained  by  a  decree  of  a  court  of  equity  or  by  the  exercise 
of  a  power  of  sale.'  It  is  not  necessary  that  a  mortgage  shall 
provide  for  a  foreclosure;  otherwise  an  absolute  deed  given  in 
fact  as  a  mortgage  could  not  be  foreclosed.'*  The  character  of  the 
security  may  also  be  such  that  foreclosure  may  be  had  on  the 
occurrence  of  some  unforeseen  event.* 

Covenant  Limiting  Right  to  Foreclose.  —  A  condition  of  the  mortgage 
may  be  broken  without  conferring  the  right  to  sue,  if  there  is  an 
express  covenant  not  to  foreclose  until  a  certain  time.® 


1.  Hallowell  v.  Ames,  165  Mass.  123. 

2.  Kelly  v.  Bogardus,  51  Mich.  522. 
In  Fox  V.  Wharton,  5  Del.  Ch.  228, 

the  court  says  that  the  right  to  foreclose 
a  mortgage  "  occurs  upon  breach  of 
condition,  whether  such  breach  be  the 
non-payment  of  money  or  the  non- 
performance of  any  other  act,  the  pay- 
ment of  which  or  the  performance  of 
which  is  stipulated  for  or  secured  by 
the  mortgage  at  the  time  mentioned  in 
respect  thereto  in  the  mortgage." 

In  Trayser  v.  Iridiana  Asbury  Uni- 
versity, 39  Ind.  565,  the  court  held  that 
a  prior  mortgage  securing  a  debt  not 
yet  due  could  not  be  foreclosed  in  a 
suit  brought  by  the  holder  of  a  junior 
mortgage  securing  a  debt  that  was 
due,  and  that  the  property  mortgaged 
should  be  sold  subject  to  the  lien  of 
the  senior  mortgage. 

3.  Keith   v.    McLaughlin,    105    Ala. 

339- 

In  Grand  Island  Sav.,  etc.,  As- 
soc. V.  Moore,  40  Neb.  686,  the  mort- 
gage provided  that  if  the  mortgagors 
should  fail  to  pay  the  dues  and  fees 
upon  building  and  loan  association 
stock  as  they  became  due,  the  mort- 
gagee might  declare  the  whole  amount 
secured  due  and  payable.  The  court 
held  that  a  foreclosure  for  default  in 
the  payment  of  the  fees  and  dues  was 
not  premature. 

4.  State  Bank  v.  Mathews,  45  Neb. 
659;  Morrow  v.  Jones,  41  Neb.  867; 
Scheibe  v.  Kennedy,  64  Wis.  564;  Ray 
V.  Tatum,  72  Fed.  Rep.  112. 

6.  In  Harding  v.  Mill  River  Woolen 


Mfg.  Co.,  34  Conn.  458,  the  defendant 
company  gave  a  mortgage  for  three 
years  to  the  plaintiff  to  secure  a  line 
of  credit  not  exceeding  $75,000,  the 
company  also  agreeing  to  consign  all 
its  manufactured  goods  to  the  plaintiff. 
Within  a  year  the  company  became  in- 
solvent and  the  mortgagee  instituted 
foreclosure  proceedings.  It  was  con- 
tended by  the  defendant  company  that 
it  had  three  full  years  within  which 
to  perform  its  contract.  The  court 
held,  however,  that  the  foreclosure  was 
not  premature. 

.6.  Ohio  Cent.  R.  Co.  v.  Central 
Trust  Co.,  133  U.  S.  83;  Keith  v.  Mc- 
Laughlin, 105  Ala.  339. 

Instances.  —  In  Brownlee  z'.  Arnold, 
60  Mo.  79,  a  deed  of  trust  securing 
notes  provided  that  the  notes  should 
not  become  due  nor  the  deed  be  fore- 
closed until  the  fourth  note  should  ma- 
ture. The  first  note  was  transferred 
after  maturity  to  a  third  party,  who 
brought  suit  in  foreclosure  for  default 
in  payment.  The  court  held  that  the 
suit  was  prematurely  brought,  and 
that  the  note  and  deed  of  trust  must  be 
read  together. 

In  Burrowes  v.  Molloy,  2  Jones  &  L. 
521,  a  mortgagee  covenanted  absolutely 
that  he  would  not  call  in  the  principal 
money  during  the  life  of  the  mort- 
gagor. Interest  was  payable  semi- 
annually. Lord  Chancellor  Sugden 
held  that  the  mortgage  could  not  be 
foreclosed  for  the  principal  debt  during 
the  life  of  the  mortgagor  even  though 
the  interest  was  overdue,  but  had   the 
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Construction  of  Mortgage.  —  The  entire  mortgage  must  be  construed 
and  effect  given  to  all  of  its  parts.*  A  note  or  bond  and  mort- 
gage must  be  read  together,  but  if  the  terms  expressed  in  the  note 
or  bond  differ  from  those  of  the  mortgage,  the  terms  of  the  note 
or  bond  should  control.* 

Accident  or  Mistake,  Fraud,  Waiver,  Delay.  —  If  the  mortgagor  is  pre- 
vented by  accident  or  mistake,  or  by  default  or  fraud  of  the  mort- 
gagee or  his  assignee,  from  fulfilling  a  condition  of  the  mortgage, 
foreclosure  cannot  be  had.'  A  course  of  conduct  on  the  part  of 
the  mortgagee  which  clearly  indicates  an  intention  to  waive  his 


principal  been  made  payable  on  a  given 
day,  prior  to  which  the  interest  had 
been  allowed  to  become  overdue,  a 
foreclosure  would  have  been  granted. 

1.  Keith  V.  McLaughlin,  105  Ala. 
339;  Ray  v.  Tatum,  72  Fed.  Rep.  112. 

In  Potomac  Mfg.  Co.  v.  Evans,  84 
Va.  717,  the  deed  of  trust  provided  that 
if,  at  any  time  after  demand  made,  the 
company  should  make  default  for  a 
period  exceeding  six  months,  the  trus- 
tees should  sell  the  property.  Another 
clause  of  the  deed  omitted  the  require- 
ment of  demand.  The  court  held  that 
the  entire  deed  must  be  read  together, 
and  that  a  foreclosure  before  demand 
made  was  premature. 

2.  Illinois.  —  Tiernan  v.  Hinman,  16 
111.  400. 

Indiana.  —  Buchanan  v.  Berkshire 
L.  Ins.  Co.,  96  Ind.  510. 

Kansas.  —  Sturgis  First  Nat.  Bank 
V.  Peck,  8  Kan.  660. 

Maine.  —  Gammon  v.  Freeman,  31 
Me.  243. 

Massachusetts.  —  Hunt  v.  Frost,  4 
Cush.  (Mass.)  54. 

Missouri.  —  Brownlee  v.  Arnold,  60 
Mo.  79;  Noell  V.  Gaines,  68  Mo.  649; 
Waples  V.  Jones,  62  Mo.  440. 

Nebraska.  —  Fletcher  v.  Daugherty, 
13  Neb.  224;  Lantry  v.  French,  33 
Neb.  524;  Grand  Island  Sav.,  etc., 
Assoc.  V.  Moore,  40  Neb.  686. 

New  York.  —  Hanford  v.  Rogers,  ii 
Barb.  (N.  Y.)  18. 

Wisconsin.  —  In  the  case  of  Schoon- 
maker  v.  Taylor,  14  Wis.  313,  a  pro- 
vision in  the  mortgage  giving  the  mort- 
gagee a  right  to  foreclose  for  the  whole 
debt  on  default  in  the  payment  of  in- 
terest was  not  contained  in  the  bond. 
Foreclosure  was,  however,  allowed. 

United  States.  —  Indiana,  etc.,  R.  Co. 
■V.  Sprague,  103  U.  S.  756;  Gregory  v. 
Marks,  8  Biss.  (U.  S.)  44;  Richards  v. 
Holmes,  18  How.  (U.  S.)  143. 

3.  Michigan.  —  Wilcox    v.    Allen,  36 


Mich.  160;  Harkness  v.  Toulmin, 
25  Mich.  80.  In  Faxton  v.  Faxon,  28 
Mich.  159,  after  the  death  of  the  mort- 
gagor the  mortgagee  persuaded  the 
son  of  the  mortgagor  to  remain  on  the 
mortgaged  property  and  take  care  of 
the  mortgagor's  family,  promising 
never  to  enforce  the  mortgage.  The 
court,  by  Campbell,  J.  (Cooley  dissent- 
ing), held  that  the  mortgagee  was 
estopped  from  bringing  foreclosure. 

New  Jersey.  —  Wilson  v.  Bird,  28  N. 
J.  Eq.  352;  Bell  v.  Romaine,  30  N.  J. 
Eq.  27;  Tompkins  v.  Tompkins,  21  N. 
J.  Eq.  338;  Fausel  v.  Schabel,  22  N.  J, 
Eq.  126.  In  De  Groot  v.  McCotter,  19 
N.  J.  Eq.  531,  the  plaintiff  was  an  as- 
signee of  the  mortgagee  and  had 
agreed  in  parol  to  call  at  the  mort- 
gagor's place  of  business  to  collect  the 
interest  as  it  became  due.  The  court 
held  that  inasmuch  as  the  plaintiff  did 
not  call  for  the  interest  when  due  he 
could  not  claim  a  forfeiture  of  the  en- 
tire debt. 

New  York.  —  Bennett  v.  Stevenson, 
53  N.  Y.  508;  I  Pom.  Eq.  Jur.,  §  439. 
In  Noyes  v.  Clark,  7  Paige  (N.  Y.)  179, 
the  mortgagee  assigned  the  bond  and 
mortgage,  but  gave  the  mortgagor  no 
information  of  the  residence  of  the  as- 
signee. The  mortgagor  was  unable  to 
find  the  assignee.  The  court  refused 
to  allow  a  foreclosure  for  the  principal 
debt.  See  also  Lynch  v.  Cunningham, 
6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  94.  In 
Hale  V.  Patton,  60  N.  Y.  233,  the  mort- 
gage stipulated  that  the  entire  debt 
should  become  due  on  default  in  the 
payment  of  interest.  The  note  did  not 
specify  a  place  of  payment,  and  the 
mortgagee  was  absent  from  the  state 
at  the  time  the  interest  became  due. 
The  court  held  that  the  mortgagee 
could  not  foreclose  for  the  whole 
debt. 

Ireland.  — In  re  Taaffe,  14  Irish  Ch. 

R.  347. 
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contract  right  under  the  mortgage  will  prevent  a  foreclosure,*  but 
mere  indulgence  and  delay  in  instituting  suit  is  not  evidence  of  a 
waiver  of  the  mortgagee's  right.* 

stipulation  for  Maturity  of  Entire  Debt.  —  A  stipulation  in  a  mortgage 
providing  for  the  maturity  of  the  entire  debt  on  default  in  the 
payment  of  an  instalment  of  principal  or  interest,  taxes,  assess- 
ments, or  insurance  is  valid  and  is  not  regarded  as  a  forfeiture  or 
penalty  against  which  courts  will  relieve.'  Where  an  option  is 
given  to  the  mortgagee  to  declare  the  entire  debt  due  on  default  in 
the  payment  of  an  instalment  of  principal  or  interest  or  taxes,  the 


1.  Moore  v.  Sargent,  112  Ind.  484; 
Sire  V.  Wightman,  25  N.  J.  Eq.  102;  2 
Jones  on  Mortg.,  §  1186;  Pingrey  on 
Mortg.,  §  1542;  Bell  v.  Romaine,  30  N. 
J.  Eq.  27. 

In  Langridge  v.  Payne,  2  J.  &  H. 
423,  the  mortgagee  agreed  not  to  call 
in  the  principal  within  two  years,  the 
mortgagor  fulfilling  his  covenants.  In- 
terest was  not  paid  on  the  day  it  was 
due.  The  mortgagee  gave  notice  that 
he  was  no  longer  bound  by  the  terms 
of  the  agreement,  but  accepted  pay- 
ment of  interest  and  costs.  This  was 
held  to  be  a  waiver  of  default.  In 
Lawson  v.  Barron,  18  Hun  (N.  Y.)  414, 
an  acceptance  of  interest  due  after 
filing  notice  of  lis  pendens  was  held 
to  be  a  waiver  of  default.  In  Wilson 
V.  Winter,  6  Fed.  Rep.  16,  the  first  in- 
stalment of  interest  was  payable  in 
December,  1878.  Default  was  made, 
but  plaintiff's  notice  declaring  the 
whole  amount  due  (which  is  necessary 
in  Wisconsin)  was  not  served  until 
February  7,  1879,  six  weeks  after  the 
ten  days  had  elapsed  during  which  the 
defendants  might  pay  the  interest  be- 
fore the  plaintiff  could  elect  to  declare 
the  principal  debt  due.  The  court  held 
that  the  option  should  have  been  de- 
clared at  the  expiration  of  the  ten  days 
or  within  a  very  short  and  reasonable 
time  thereafter. 

2.  Fletcher  v.  Dennison,  loi  Cal. 
292;  Kansas  L.  &  T.  Co.  v.  Gill,  2 
Kan.  App.  488;  Lowenstein  v.  Phelan, 
17  Neb.  429. 

Indulgence  without  Consideration.  — 
In  Baldwin  Invest.  Co.  v.  Bailey,  45 
Neb.  580,  it  was  held  that  the  payment 
of  past  due  interest  by  the  mortgagor 
was  not  such  a  consideration  as  would 
support  an  agreement  on  the  part  of 
the  mortgagee  not  to  foreclose  for  de- 
fault in  the  payment  of  interest.  In 
Atkinson  v.  Walton,  162  Pa.  St.  219,  a 
neglect  to  sue  for  the  entire  principal 


debt  upon  default  in  the  payment  of 
interest  for  three  months  was  held  to 
be  a  mere  indulgence  and  not  a  waiver 
of  the  right  to  i  sue  for  the  whole 
debt. 

3.  Swearingen  v.  Lahner,  (Iowa  1894) 
61  N.  W.  Rep.  431;  Stanclift  v.  Norton, 
II  Kan.  222;  Hoodless  v.  Reid,  112  111, 
105;  Mobray  v.  Leckie,  42  Md.  474; 
Pope  V.  Hooper,  6  Neb.  178;  Ferris 
V.  Ferris,  28  Barb.  (N.  Y.)  29;  Noyes  v. 
Clark,  7  Paige  (N.  Y.)  179;  Steel 
V.  Bradfield,  4  Taunt.  227;  James  v. 
Thomas,  5  B.  &  Ad.  40,  27  E.  C.  L.  26. 

But  in  Tiernan  v.  Hinman,  16  111. 
400,  the  mortgage  provided  for  the 
payment  of  a  certain  sum  annually 
without  interest,  and  that  in  the  case 
of  default  in  the  payment  of  an  instal- 
ment the  whole  debt  should  become 
due.  The  court  held  that  the  sale 
might  be  enjoined  if  the  mortgagor 
would  pay  the  instalment  due,  accrued 
interest,  and  costs,  because  a  foreclos- 
ure for  all  of  the  instalments  or  de- 
fault in  the  payment  of  one  would  be 
in  the  nature  of  a  penalty.  The  case 
would  have  been  otherwise  if  the 
instalments  had  been  payable  with 
interest. 

Must  be  a  Definite  Default.  —  In  Wil- 
cox V.  Allen,  36  Mich.  160,  in  speaking 
of  a  clause  maturing  the  entire  debt  on 
default  in  payment  of  the  interest,  the 
court  said:  "  We  are  all  clearly  of 
opinion  that  advantage  can  only  be 
taken  of  a  clause  of  this  kind  in  a 
case  where  there  can  or  ought  to  be  no 
reasonable  dispute  between  the  parties 
as  to  the  amount  due  and  unpaid. 
*  *  *  This  clause  is  in  the  nature 
of  a  forfeiture  or  penalty.  Its  object 
is  to  punish  for  a  wilful  neglect  of  a 
clear  duty,  and  to  hold  it  applicable  to 
and  apply  it  in  a  case  where  there  was 
an  honest  dispute  would  be  harsh  and 
unjust,  and  contrary  to  all  well-settled 
equitable  principles." 
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commencement  of  a  suit  to  foreclose  is  a  sufficient  exercise  of  the 
mortgagee's  option.*  Notice  of  the  mortgagee's  election  to 
declare  the  whole  debt  due,  unless  expressly  required,  need  not 
be  alleged  or  proved.* 


\ 


1.  Heffron  v.  Gage,  149  111.  182; 
Buchanan  v.  Berkshire  L.  Ins.  Co.  96 
Ind.  510.  But  where  a  mortgage  is 
given  to  trustees  to  secure  bonds,  and 
provides  that  in  case  of  default  in  the 
payment  of  the  interest  the  principal 
debt  shall  become  due  "  at  the  election 
of  the  trustees,"  a  bondholder  cannot 
foreclose,  the  trustees  not  having  exer- 
cised their  option  to  declare  the  whole 
sum  due.  Hawes  v.  Detroit  F.  &  M. 
Ins.  Co.,  (Mich.  1896)  67  N.  W.  Rep. 
329;  Randolph  v.  Middleton,  26  N.  J. 
Eq.  543- 

2.  Notice  of  Election  Not  Usually  Neces- 
sary —  California.  —  Sichler  v.  Look,  93 
Cal.  600;  Whitcherz/.Webb,  44Cal.  127; 
Dean  v.  Applegarth,  65  Cal.  391; 
Hewitt  V.  Dean,  91  Cal.  5,  where  the 
court  said:  "  The  provision  of  the  note 
that  upon  such  default  [in  the  payment 
of  interest]  the  whole  sum  of  principal 
and  interest  should  become  immedi- 
ately due  and  payable,  at  the  option  of 
the  holder  thereof,  was  an  absolute 
agreement  on  the  part  of  the  defend- 
ants, depending  solely  upon  the  option 
of  the  plaintiff,  and  did  not  require  any 
notice  from  him  that  he  elected  or  in- 
tended' to  exercise  such  option,  in 
order  to  make  this  agreement  binding 
upon  the  defendants.  The  fact  of  their 
default  was  peculiarly  within  their  own 
knowledge,  and  they  also  knew  that 
by  the  provisions  of  the  note  they  had 
agreed  that  upon  such  default  the 
plaintiff  might,  within  a  reasonable 
time  thereafter,  *  *  *  institute  pro- 
ceedings for  the  foreclosure  of  the 
mortgage.  It  was  competent  for  them 
to  include  in  their  note  or  mortgage  a 
provision  requiring  notice  of  such  elec- 
tion as  a  condition  precedent  to  insti- 
tuting the  suit;  but  instead  thereof 
they  have  agreed  that  upon  the  mere 
fact  of  the  default  the  plaintiff  may,  at 
his  option,  treat  the  whole  amount  as 
due  and  foreclose  the  mortgage." 

Idaho.  —  Broadbent  v.  Brumback,  2 
Idaho  336. 

Illinois.  —  Brown  v.  McKay,  151  111. 
315;  Heatfi  V.  Hall,  60  111.  344;  Prince- 
ton L.  &  T.  Co.  V.  Munson,6o  111.  371; 
Hoodless  V.  Reid,  112  111.  105;  Harper 
V.  Ely,  56  111.  179;  Owen  v.  Occidental 
Bldg.,  etc.,   Assoc,   55    111.    App.   347; 
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Hennessy  v.  Gore,  35  111.  App.  594; 
Cundiff  V.  Brokaw,  7  111.  App.  147. 

Indiana.  —  Buchanan  v.  Berkshire 
L.  Ins.  Co.,  96  Ind.  510. 

Michigan.  —  English  v.  Carney,  25 
Mich.  178;  Hawes  v.  Detroit  F.  &  M. 
Ins.  Co.,  (Mich.  1896)  67  N.  W.  Rep. 
329;  Johnson  v.  Van  Velsor,  43  Mich. 
208,  where  the  court  said:  "  According 
to  the  weight  of  authority  a  declara- 
tion in  the  bill  itself  is  sufficient,  and 
formal  notice  of  an  election  prior  to 
the  suit  is  unnecessary." 

Mississippi. —  Dunton  v.  Sharpe,  70 
Miss.  850. 

Alissouri.  —  Waples  v.  Jones,  62  Mo. 
440.  In  Noell  V.  Gaines,  68  Mo.  649, 
two  notes  maturing  at  different  times 
were  secured  by  a  deed  of  trust  which 
provided  for  the  maturity  of  the  entire 
debt  on  default  in  the  payment  of  the 
interest  on  one  of  the  notes.  The 
holder  of  the  notes  on  default  in  the 
payment  of  the  first  note  had  the  mort- 
gaged premises  sold,  and  the  amount 
realized  not  being  sufficient  to  pay  both 
notes,  on  the  maturity  of  the  second 
note  by  its  terms  he  notified  an  in- 
dorser  of  the  default.  The  court  held 
that  the  notice  to  the  indorser  ought  to 
have  been  given  when  default  was 
made  in  the  payment  of  the  first  note. 

AVrf  York.  —  Wing  v.  De  La  Rionda, 
131  N.  Y.  422;  Malcolm  v.  Allen,  49 
N.  Y.  448;  Howard  v.  Farley,  3  Robt. 
(N.  Y.)  599;  Hunt  V.  Keech,  3  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  204;  New  York 
Security,  etc.,  Co.  v.  Saratoga  Gas, 
etc.,  Co.,  88  Hun  (N.  Y.)  569;  Noyes 
V.  Clark,  7  Paige  (N.  Y.)  179,  32  Am. 
Dec.  623. 

North  Carolina.  — Young  v.  McLean, 
63  N.  Car.  576,  where  the  court  said: 
"  It  is  the  debtor's  duty  to  seek  the 
creditor,  but  this  construction  [requir- 
ing the  creditor  to  give  notice  to  the 
debtor  of  the  exercise  of  his  option] 
would  shift  the  burden  from  the  debtor 
to  the  creditor." 

In  Wisconsin  notice  is  required.  Ma- 
rine Bank  v.  International  Bank,  9 
Wis.  57;  Macloon  v.  Smith,  49  Wis. 
200.  In  Rosseel  v.  Jarvis,  15  Wis.  575, 
notice  by  an  attorney  or  duly  author- 
ized agent  of  the  mortgagee  was  held 
suflScient.  In  Basse  v.  Gallegger,  7 
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Eights  of  Separate  Bondholders.  —  When  the  mortgage  secures  the 
payment  of  a  number  of  bonds  or  notes  held  by  different  persons, 
the  right  of  each  bond  or  note  holder  to  appropriate  the  security 
in  satisfaction  of  his  note  or  bond  is  modified  by  the  same  exist- 
ing right  in  every  other  holder.*  A  provision  in  a  mortgage 
restraining  proceedings  for  foreclosure  on  the  part  of  individual 
bondholders  until  after  requisition  made  upon  the'  trustee  by  a 
certain  proportion  of  the  bondholders  and  a  refusal  by  him  to 
comply  is  valid  and  obligatory  upon  the  individual  bondholders 
as  respects  the  enforcement  of  their  security.*  .  Such  provision 
does  not  divest  the  bondholders  of  their  right  to  judicial  remedies 
nor  oust  the  courts  of  their  jurisdiction.*  If  the  mortgage  requires 
the  trustees  to  foreclose  upon  the  written  request  of  a  majority  of 
the  bondholders,  a  foreclosure  without  such  request  must  fail.* 


Middleton,  26  N.  J. 
V.  West  Shore  Hud'- 
N.  Y.  Super.  Ct. 


Wis.  442,  the  mortgage  provided  that 
the  whole  debt  should  become  due  on 
default  in  the  payment  of  the  interest 
at  the  option  of  the  mortgagee.  The 
court  said:  "  It  seems  to  us  but  just 
and  proper  to  require  the  mortgagee, 
in  cases  like  the  present,  to  exercise 
his  election  and  give  notice  thereof  to 
the  mortgagor,  before  bringing  suit 
for  the  principal  sum."  See  also  Wil- 
son V.  Winter,  6  Fed.  Rep.  16. 

California.  —  In  Monroe  v.  Fohl,  72 
Cal.  568,  notice  of  the  election  of  the 
mortgagee  left  at  the  defendant's  resi- 
dence or  place  of  business  with  a  per- 
son of  discretion  in  charge  thereof  was 
held  sufficient.  But  see  Hewitt  v. 
Dean,  91  Cal.  5. 

1.  Randolph  v. 
Eq.  543;  Mallory 
son  River  R.  Co.,  35 

174- 

In  Marine  Bank  v.  International 
Bank,  9  Wis.  57,  the  court  held  that 
notice  of  the  election  of  an  assignee 
of  part  of  the  debt  secured  that  he 
deemed  the  entire  debt  due  would  not 
sustain  a  foreclosure  suit  where  the 
mortgage  provided  that  in  case  of  non- 
payment of  any  part  of  the  principal, 
interest,  or  taxes  the  whole  debt  might 
be  declared  due  at  the  election  of  the 
mortgagees  or  their  assignees  and 
that  all  the  holders  of  the  notes  must 
unite  in  declaring  the  entire  debt  due. 

2.  Shaw  V.  Little  Rock,  etc.,  R.  Co., 
100  U.  S.  605;  State  Bank  v.  Mathews, 
45  Neb.  659. 

Only  One  Foreolostire.  —  In  Gates  v. 
Boston,  etc..  Air  Line  R.  Co.,  53  Conn. 
333,  the*  plaintiff  claimed  that  as  he 
had  been  one  of  the  minority  of  the 
bondholders  and  had  not  requested  the 


trustees  to  foreclose  he  had  thereby 
not  elected  to  have  his  bonds  due  and 
that  they  were  still  a  valid  lien  on  the 
property  mortgaged  after  a  foreclosure 
by  a  majority  of  the  bondholders. 
The  court  held,  however,  that  the  mort- 
gage was  an  entirety,  and  that  there 
could  be  but  one  foreclosure. 

3.  Seibert  v.  Minneapolis,  etc.,  R. 
Co.,  52  Minn.  148. 

4.  The  Rule  Applied.  —  In  Chicago, 
etc.,  R.  Co.  V.  Fosdick,  106  U.  S.  47, 
the  mortgage  provided  that  in  case  of 
a  six  months'  default  in  payment  of 
any  half  year's  interest  on  any  of  the 
bonds  the  principal  of  all  the  bonds 
should  thereby  become  immediately 
due  and  payable,  and  that  the  trustee 
should,  on  the  written  request  of  a  ma- 
jority of  the  bondholders,  collect  by 
foreclosure  and  sale  the  principal  and 
interest  of  all  the  bonds.  The  trustee 
brought  suit  in  foreclosure  six  months 
after  default  in  the  payment  of  interest, 
but  without  a  written  request  of  a  ma- 
jority of  the  bondholders.  The  court, 
by  Matthews,  J.,  said:  "It  is  *  *  * 
our  opinion  that,  even  had  the  trustees 
rightfully  declared  the  principal  sum 
of  the  mortgage  debt  due,  and  given 
the  proper  notice  thereof,  neverthe- 
less, the  foundation  for  proceeding  to 
foreclose  for  that  cause,  and  of  the 
decree  requiring  payment  of  that 
amount,  would  fail,  without  proof  that 
the  bill  had  been  filed  for  that  purpose 
upon  the  written  request  of  the  holders 
of  a  majority  of  the  bonds  then  out- 
standing." 

Construction  of  Provision. —  In  New 
York  Security,  etc.,  Co.  v.  Lincoln  St. 
R.  Co.,  74  Fed.  Rep.  67,  it  was  pro- 
vided that  no   foreclosure   should   be 
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Pendency  of  Proceedings  at  Law.  —  It  is  provided  by  statute  in  some 
states  that  where  any  proceedings  at  law  have  been  instituted 
no  foreclosure  can  be  had  until  their  final  determination.*  The 
fact  that  a  debt  secured  by  a  mortgage  is  allowed  as  a  claim  against 
an  estate  does  not  prevent  the  mortgagee  from  bringing  fore- 
closure at  the  maturity  of  the  debt.* 

Prior  Presentation  of  Claim  against  Insolvent.  —  It  is  not  necessary  for 
the  holder  of  a  mortgage  to  present  his  claim  against  an  insol- 
vent's estate  before  foreclosing  his  mortgage.' 

Note  Payable  "On  or  Before"  a  Certain  Day.  —  Where  a  note  secured  by 
mortgage  is  made  payable  "on  or  before"  a  certain  day,  the 
option  to  pay  is  the  mortgagor's,  and  the  mortgagee  may  not 
foreclose  until  the  maturity  of  the  note.'* 

b.  When  No  Time  for  Payment  is  Specified  —  (i)  Mort- 
gage Payable  on  Demand —  Immediate  Accrual.  —  When  no  time  for 
the  payment  of  the  money  secured  by  the  mortgage  is  stated,  or 
when  it  is  payable  upon  demand,  the  right  to  foreclose  accrues 
immediately  upon  the  execution  and  delivery  of  the  mortgage, 
and  demand  of  payment  is  not  a  condition  precedent,* 


commenced  except  by  the  trustee,  un- 
less the  trustee,  on  the  request  of  the 
holders  of  $300,000  of  the  bonds,  should 
refuse  to  take  such  action.  The  court, 
by  Shiras,  J.,  held  that  the  limitation 
created  by  this  provision  was  upon  the 
individual  bondholder,  not  upon  the 
trustee,  and  that  the  trustee  was  in 
duty  bound  to  foreclose  on  the  requi- 
sition of  the  bondholders,  but  that  he 
might  exercise  his  discretion  in  bring- 
ing foreclosure  if  such  requisitioh  were 
not  made. 

1.  See  infra,  VII.  I.  c.  (8)  Allegations 
as  to  Other  Proceedings  at  Law. 

2.  Moran  v.  Gardemeyer,  82  Cal.  96; 
Wise  V.  Williams,  72  Cal.  544;  German 
Sav.,  etc.,  Soc.  v.  Hutchinson,  68  Cal. 
52;  Hibernia  Sav.,  etc.,  Soc.  v.  Conlin, 
67  Cal.  180;  Kohli  v.  Hall,  141  Ind.411. 

3.  Montgomery  v.  Robinson,  76  Cal. 
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Wenzel  v.  Schultz,  100  Cal.  250. 
Indiana.  —  In  Brown  v.  Brown, 
103  Ind.  23,  no  time  was  specified  for 
the  payment  of  the  money  secured  by 
the  mortgage.  It  was  held  that  the 
law  would  supply  the  omitted  element. 

Michigan.  —  Eaton  v.  Truesdail.  40 
Mich.  I. 

In  Union  Cent.  L.  Ins.  Co.  v.  Curtis, 
35  Ohio  St.  357,  the  court,  by  Boynton, 
J.,  said:  "  The  note  to  secure  which 
the  mortgage  was  given  was  payable 
on  demand.  The  action  was  on  the 
mortgage,  and  no  demand  for  payment 


preceded  its  commencement.  The 
question,  therefore,  is,  was  demand  of 
payment  of  the  note  before  suit  a 
necessary  condition  to  a  right  of  action 
upon  the  mortgage?  That  an  action 
would  lie  on  the  note  without  a  pre- 
vious demand  is  settled  in  Hill  v. 
Henry,  17  Ohio  9,  and  Darling  v. 
Wooster,  9  Ohio  St.  517.  Such  also  is 
the  rule  in  England.  Norton  v. 
Ellam,  2  M.  &  W.  461.  Cases  are 
to  be  found  in  which  it  is  held  that 
demand  is  necessary,  but  that  the 
action  itself  is  a  sufficient  demand. 
That  there  is  something  wrong  in  the 
reasoning  by  which  such  a  proposition 
is  supported  becomes  apparent  the 
moment  the  same  is  stated.  No  action 
can  be  broaght  upon  any  claim  before 
due,  and  if  demand  of  payment  is  pre- 
requisite to  the  maturity  of  the  claim, 
it  must  of  necessity  precede  the  com- 
mencement of  the  action.  But  the 
question  is  not  an  open  one  in  this 
state.  The  moment  the  note  is  deliv- 
ered to  the  payee  it  is  due,  and  in  our 
opinion  a  right  of  action,  in  equity,  to 
foreclose  a  mortgage  given  to  secure 
the  payment  of  a  note,  so  payable, 
arises  at  the  same  time,  and  upon  the 
same  conditions,  as  the  right  of  action 
upon  the  note,  unless  the  parties  have 
stipulated  otherwise.  Such  a  stipula- 
tion was  contained  in  the  mortgage 
sought  to  be  foreclosed  in  the  case  first 
above  cited.     But  in   the  defendant's 
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When  Demand  is  Necessary.  —  But  where  the  money  secured  is  pay- 
able a  certain  time  after  demand,  demand  must  first  be  made.* 

(2)  Mortgages  for  Support.  —  When  a  mortgage  is  condi- 
tioned for  the  support  of  the  mortgagee,  and  no  place  is  speci- 
fied where  such  support  shall  be  furnished,  the  mortgage  may 
be  foreclosed  when  the  mortgagor,  knowing  that  the  mortgagee  is 
at  a  reasonably  convenient  place  where  he  intends  to  receive  his 
support,  declares  that  he  will  not  pay  the  mortgagee's  board.*  In 
such  case,  the  mortgage  may  be  foreclosed  for  the  reasonable 
value  of  the  support,  and  no  demand  for  the  support  required 
need  be  made  upon  the  mortgagor.* 

c.  Extension — (i)  In  General.  —  The  extension  of  a  mort- 
gage for  a  valuable  consideration  will  suspend  the  right  of  the 
mortgagee  or  his  assignee  to  foreclose  until  the  expiration  of 
such  time."*     The  effect,  in  equity,  of  an  agreement  to  extend  the 


mortgage  here  there  was  no  such  stipu- 
lation. The  conveyance  was  to  be  de- 
feated if  the  note  was  paid  or  caused 
to  be  paid  by  the  mortgagor.  It  is 
true  that  no  time  for  its  payment  was 
stated  in  the  mortgage,  but  as  the  note 
was  payable  at  once,  we  think  it  fairly 
to  be  implied  that  the  parties,  to  the 
mortgage  intended  payment  of  the 
note  at  its  maturity  as  a  condition  on 
which  the  conveyance  was  to  be  void. 
A  right  of  action  arose  on  the  mortgage 
to  foreclose  the  equity  of  redemption 
the  moment  the  estate  conveyed  be- 
came absolute  for  non-performance  of 
the  condition  which,  if  performed, 
would  have  defeated  the  mortgagee's 
title;  and  perceiving  no  reason  to  re- 
quire a  demand  of  payment  to  precede 
an  action  upon  the  mortgage  that 
does  not  with  equal  force  apply  to  an 
action  on  the  note,  we  hold  that  the 
same  was  unnecessary." 

ye7v  York.  —  Martin  v.  Stoddard, 
127  N.  Y.  61 ;  Gillett  v.  Balcom,  6  Barb. 
(N.  Y.)  370;  Haxtun  v.  Bishop,  3 
Wend.  (N.  Y.)  21. 

Pennsylvania.  —  Rhoadesz/,  Reed,  89 
Pa.  St.  436. 

Exception  to  Rule.  —  When  a  mort- 
gage is  conditioned  to  be  paid,  if  an 
outstanding  title  is  secured  for  the 
mortgagor,  the  right  to  foreclose  does 
not  accrue  immediately  on  the  execu- 
tion and  delivery  of  the  mortgage. 
Delano  v.  Smith,  142  Mass.  490. 

Interest. —  If  no  time  is  specified  for 
the  payment  of  the  money  secured,  or 
if  it  is  payable  on  demand,  it  bears 
interest  from  its  date  even  though 
there  is  no  such  stipulation.  Eaton  v. 
Truesdail,  40  Mich.  i. 


1.  Union  Cent.  L.  Ins.  Co.  v. 
Curtis,  35  Ohio  St.  343,  where  the 
court  said:  "  The  action  was  brought 
on  the  mortgages  alone,  and  to  subject 
the  mortgaged  premises  to  sale.  It 
seems  clear  to  us  that  demand  of  pay- 
ment of  the  notes  was  necessary  to 
work  a  breach  of  the  condition  in  the 
mortgages.  The  condition  in  the  mort- 
gage required  sixty  days  to  elapse, 
after  demand,  before  the  mortgagor 
would  become  in  default,  and  until  de- 
fault no  right  of  action  would  accrue 
on  the  mortgage.  Demand  is  neces- 
sary in  order  to  determine  when  the 
sixty  days  are  to  commence." 

2.  Location.—  Pettee  v.  Case,  2  Allen 
(Mass.)'546;  Wilder  v.  Whittemore,  15 
Mass.  262;  Thayer  v.  Richards,  19 
Pick.  (Mass.)  398. 

Difficulty  in  Ascertaining  the  Amount 
of  the  Debt  where  a  mortgage  is  given 
for  support  will  not  prevent  a  foreclos- 
ure for  a  failure  to  furnish  support. 
Cook  V.  Bartholomew,  60  Conn.  24. 

3.  Tuttle  V.  Burgett,  53  Ohio  St. 
498. 

4.  Colorado.  —  Smith  v.  McCourt, 
(Colo.  App.  1896)  45  Pac.  Rep.  239. 

Illinois.  —  Maher  v.  La n from,  86  111. 
513;  Flynn  v.  Mudd,  27  111.  323;  War- 
ner V.  Campbell,  26  III.  282. 

Indiana. — Trayser  v.  Indiana  As- 
bury  University,  39  Ind.  567;  Loomis 
V.  Donovan,  17  Ind.  198;  Charlton  v. 
Tardy,  28  Ind.  452;  Harbert  v.  Du- 
mont,  3  Ind.  346. 

New  Hampshire.  —  Fowler  v.  Brooks, 
13  N.  H.  240;  Bailey  v.  Adams,  ro  N. 
H.  162. 

New  Jersey,  —  Vanhouten  v.  Mc- 
Carty,   4  N.  J.   Eq.  141;  Tompkins  v. 
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time  of  payment  is  to  modify  the  original  condition  of  the  mort- 
gage to  the  same  extent  as  if  the  terms  of  the  extension  had  been 
incorporated  into  the  condition.*  An  extension  is  not  inconsist- 
ent with  a  stipulation  in  the  mortgage  that  on  default  in  the  pay- 
ment of  the  interest  or  taxes  the  holder  of  the  notes  may  declare 
the  whole  debt  due.* 

(2)  Sufficiency  of  Consideration. —  When  the  ConBideration  is  Iniufficient 
to  support  the  contract  of  extension,  it  amounts  to  a  mere  for- 
bearance to  sue.'  Thus  an  agreement  to  extend  for  an  indefinite 
length  of  time  will  not  be  enforced  in  a  court  of  equity,'*  nor  an 
agreement  to  extend  the  time  so  long  as  the  maker  of  the  note 


Tompkins,  21  N.  J.  Eq.  338;  Worrall 
V.  Eastwood,  44  N.  J.  Eq.  277. 

New  York.  —  Dodge  v.  Crandall,  30 
N.  Y.  294;  Newsam  v.  Finch,  25  Barb. 
(N.  Y.)  175;  Fish  V.  Hay  ward,  28 
Hun  (N.  Y.)  456;  Burt  v.  Saxton,  i 
Hun(N.  Y.)  551. 

Ohio.  —  Union  Cent.  L.  Ins.  Co.  z/, 
Bonnell,  35  Ohio  St.  365;  McComb  v. 
Kittridge,  14  Ohio  348. 

Vermont.  —  Goodall  v.  Boardman,  53 
Vt.  92;  Austin  V.  Dorwin,  21  Vt.  38. 

United  States.  —  In  re  Betts,  4  Dill. 
(U.S.)  93. 

England.  —  Albert  v.  Grosvenor  In- 
vest. Co.,  L.  R.  3  Q.  B.  123. 

1.  Union  Cent.  L.  Ins.  Co.  v.  Bon- 
nell, 35  Ohio  St.  365. 

Usurious  Consideration.  —  The  fact 
that  the  extension  was  agreed  upon  in 
consideration  of  an  illegal  or  usurious 
rate  of  interest  does  not  render  the 
contract  void.  Charlton  v.  Tardy,  28 
Ind.  452;  Calvin  v.  Wiggam,  27  Ind. 
489;  Harbert  v.  Dumont,  3  Ind.  346; 
McComb  V.  Kittridge,  14  Ohio  348; 
Austin  V.  Dorwin,  21  Vt.  38. 

Agreement  between  Mortgagee  and 
Assignee.  —  A  mortgagor  is  not  entitled 
to  any  benefit  from  an  agreement  made 
between  the  mortgagee  and  his  as- 
signee, extending  the  time  of  payment 
on  condition  of  the  mortgagee's  guar- 
anty and  prompt  payment  of  interest. 
Lee  V.  West  Jersey  Land,  etc.,  Co.,  29 
N.  J.  Eq.  377. 

Action  for  Breach  of  Contract.  —  One 
who  is  not  a  party  to  an  extension 
cannot  maintain  an  action  for  the 
breach  of  the  extensi9n  agreement. 
Reed  7'.  Home  Sav.  Bank",  127  Mass.  295. 

In  Indiana  an  agreement  to  extend 
the  time  of  payment  of  a  debt  for  a 
limited  period  of  time,  even  if  founded 
on  a  sufficient  consideration,  is  in  sub- 
stance an  agreement  not  to  sue  within 


the  time  and  cannot  be  pleaded  in  bar 
of  an  action  brought  within  that  time. 
The  only  remedy  for  the  violation  of 
such  an  agreement  is  an  action  for 
damages.  Ayers  v.  Hamilton,  131 
Ind.  98;  Vogel  v.  Harris,  112  Ind.  494; 
Williams  v.  Scott,  83  Ind.  405;  Mills 
V.  Todd,  83  Ind.  25;  Irons  v.  Woodfill, 
32  Ind.  40. 

2.  Smith  V.  McCourt,  (Colo.  App. 
1S96)  45  Pac.  Rep.  239. 

In  Weber  v.  Huerstel,  11  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  214,  the  extension 
of  time  for  the  payment  of  the  mort- 
gage debt  was  in  terms  given  "  upon 
the  express  condition  that  nothing 
therein  contained  should  in  anywise 
impair  the  security  then  held  for  the 
said  debt."  By  the  terms  of  the  mort- 
gage, foreclosure  could  be  had  on  the 
nonpayment  of  taxes.  It  %vas  held 
that  the  mortgagee  by  the  extension 
did  not  waive  his  right  to  foreclose  for 
default  in  the  payment  of  taxes  prior  to 
the  extension,  there  being  no  acts  indi- 
cating an  intelligent  purpose  to  re- 
nounce such  right  or  make  it  inequi- 
table to  enforce  it. 

3.  California. — Sharpe  z/.  Arnott,  51 
Cal.  188. 

Colorado.  —  Jenks  v.  Lehman,  7  Colo. 
App.  421. 

Illinois.  —  Brown  v.  McKay,  151  III. 
315;  Gardner  v.  Watson,  13  111.  347: 
Grossman  v.  Wohlleben,  90  111.  537; 
Woolford  V.  Dow,  34  111.  424. 

Missouri.  —  Wolz  v.  Parker,  134  Mo. 
458. 

New  Hampshire.  —  Fowler  v.  Brooks, 
13  N.  H.  240. 

New  Jersey.  —  Massaker  v.  Macker- 
ley.  9  N.  J.  Eq.  440. 

United  States.  —  'Wyman  v.  Russell, 
4  Biss.  (U.  S.)  307;  Creath  v.  Sims,  5 
How.  (U.  S.)  192. 

4.  Gardner  v.  Watson,  13  111.  347. 
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secured  by  mortgage  pays  the  interest  promptly.  *  The  payment 
of  an  interest  note  is  not  a  sufficient  consideration  to  support  a 
promise  to  extend  another  note  not  yet  due.*  The  payment  of 
interest  already  accrued  is  not  a  good  consideration.'  The  mere 
"declaration  by  the  creditor  that  the  matter  may  rest  or  that  he 
will  not  insist  on  immediate  payment  does  not  constitute  a  bind- 
ing agreement  for  delay.* 

When  the  Conndentioii  is  Sal&eient.  —  A  promise  by  the  debtor  to 
keep  the  money  a  given  length  of  time  at  a  given  rate  of  interest 
is  such  a  consideration  as  will  make  binding  a  promise  by  the 
creditor  to  extend  the  payment.'  Interest  paid  in  advance  is 
sufficient  consideration  for  an  extension.*  So  is  the  giving  of 
additional  security,^  or  paying  a  note  before  it  is  leg^ly  demand- 


1.  Jenks  r.  Lehman,  7  Colo.  App.  421. 

2.  Wolz  -■.  Parker,  134  Mo.  45S. 

S.  Grossman  v.  Wohlleben,  90  111. 
537;  Woolford  v.  Dow,  34  111.  42S. 

4.  P— upported  PronuM.  —  In  Fowler 
V.  Brooks,  13  N.  H.  240,  the  court 
says:  "  An  application,  however,  for 
delay  for  a  term  by  the  principal,  and 
a  mere  declaration  by  the  creditor  that 
the  matter  may  rest,  or  that  he  will  not 
insist  on  immediate  payment,  or  any 
other  similar  declaration,  even  specify- 
ing a  time,  does  not  constitute  a  binding 
agreement  for  delay.  Notwithstand- 
ing a  transaction  of  that  character,  the 
debtor  may  pay  at  any  day  afterwards 
that  he  pleases;  and  the  creditor  may 
collect,  notwithstanding  such  an  assent 
or  agreement.  The  fact  that  he  will 
receive  interest  if  he  does  delay,  be- 
cause the  terms  of  the  previous  con- 
tract provide  for  it,  does  not  constitute 
an  agreement  to  pay  the  interest  for 
any  particular  time,  and  does  not  alone, 
therefore,  constitute  a  consideration  for 
an  agreement  to  give  time.  *  *  * 
But  an  agreement  that  the  creditor  will 
delay  the  collection  for  six  months,  or 
any  other  term,  in  consideration  of 
which  the  debtor  agrees  that  he  will 
pay  the  interest  for  that  period,  is  of  a 
different  character.  After  such  an 
agreement  the  debtor's  hands  are  tied, 
and  he  cannot  pay  and  thus  stop 
the  interest.  »  *  *  The  creditor  is 
bound  by  the  agreement,  and  can- 
not collect  the  debt  until  the  period 
expires." 

5.  Grossman   v.    Wohlleben,    90   III. 

537. 

In  McComb  v.  Kittridge,  14  Ohio 
343,  the  court,  by  Read,  J.,  said:  "  If 
the  lender  of  money,  secured  by  note. 


after  the  same  becomes  due,  con- 
tracts with  the  borrower  that  the  time 
of  paying  the  same  shall  be  extended 
for  one  year,  or  for  any  other  period, 
upon  consideration  that  the  borrower 
shall  pay  the  legal  or  less  rate  of  inter- 
est, why  is  not  that  a  binding  con- 
tract? The  lender,  by  this  contract, 
secures  for  himself  the  interest  on  his 
money  for  the  year;  and  the  borrower 
precludes  himself  from  getting  rid  of 
the  payment  of  the  interest  by  dis- 
charging the  principal.  It  is  a  valuable 
right  to  have  money  placed  at  interest, 
and  it  is  a  valuable  right  to  have  the 
privilege,  at  any  time,  of  getting  rid  of 
the  payment  of  interest  by  discharging 
the  principal.  By  this  contract,  the 
right  to  interest  is  secured  for  a  given 
period,  and  the  right  to  pay  off  the  prin- 
cipal and  get  rid  of  paying  the  interest 
is  also  relinquished  for  such  period. 
Here,  then,  are  all  the  elements  of  a 
binding  contract.  But  it  is  said  there 
is  no  consideration  for  the  extension  of 
time  because  the  law  gives  six  per 
cent,  after  the  note  is  due.  But  the  law 
does  not  secure  the  payment  of  this 
interest  for  any  given  period,  or  pre- 
vent the  discharge  of  the  principal  at 
any  moment.  There  is  precisely  the 
same  consideration  for  the  extension 
of  the  time  as  there  was  for.  the  origi- 
nal loan." 

6.  Adyanee  Interest.  —  Maher  v.  Lan- 
from,  86  111.  513;  Flynn  i'.  Mudd,  27 
111.  323;  Warner  f.  Gampbell,  26  111. 
282;  Dickerson  v.  Ripley  Gounty,  6 
Ind.  128;  Trayser  v.  Indiana  Asbury 
University.  39  Ind.  556;  McGomb  v. 
Kittridge,  14  Ohio  348. 

7.  Trayser  v.  Indiana  Asbury  Uni- 
versity, 39  Ind.  567. 


230 


Volume  IX. 


The  Action.       FORECLOSURE  OF  MORTGAGES. 


Bight  to. 


able*  An  agreement  with  a  third  party  by  the  holder  of  a  note 
secured  by  a  mortgage  that  such  third  party  will  do  a  certain  act 
in  consideration  of  which  the  holder  of  the  debt  will  extend  the 
time  of  payment  is  founded  on  a  valid  consideration.* 

(3)  Parol  Extension.  —  A  contemporaneous  parol  agreement 
cannot  vary  or  contradict  the  terms  of  a  mortgage,'  but  a  parol 
agreement,  on  sufBcient  consideration,  after  a  mortgage  has  been 
executed  and  delivered,  extending  the  time  of  payment,  is  valid.* 

d.  When  Two  Mortgages  are  Held.  —  The  mortgagee  or 
assignee  of  two  or  more  mortgages  on  the  same  premises,  only  one 
of  which  is  due  and  payable,  may  not  file  a  separate  bill  to  fore- 
close each  mortgage,  but  should  state  all  his  junior  incumbrances 
upon  the  premises  in  his  bill  to  foreclose  his  junior  mortgage,* 


1.  Newsam  v.  Finch,  25  Barb.  (N. 
Y.)  175. 

2.  Mutual  Promises.  —  Tompkins  v. 
Tompkins,  21  N.  J.  Eq.  338;  Fish  v. 
Hayward,  28  Hun  (N.  Y.)  456;  Burt 
V.  Saxton,  i  Hun(N.  Y.)55i;  Worrall  v. 
Eastwood,  44  N.  J.  Eq.  277;  Dodge 
V.  Crandall,  30  N.  Y.  294. 

In  Loomis  v.  Donovan,  17  Ind.  198, 
D. ,  a  mortgagee,  agreed  by  parol  with 
the  mortgagor  and  L.,  a  third  party, 
that  if  L.  would  purchase  the  equity  of 
redemption  in  the  mortgaged  prem- 
ises, assume  the  debt,  and  pay  $50,  he 
would  extend  the  time  of  payment. 
The  equity  of  redemption  was  pur- 
chased by  L.  A  foreclosed  suit 
brought  before  the  expiration  of  the 
time  agreed  upon  in  the  extension 
was  held  premature. 

3.  Meads  v.  Lansingh,  Hopk.  (N.  Y.) 
134;  Stevens  v.  Cooper,  i  Johns.  Ch. 
(N.  Y.)426;  Russell  v.  Kinney,  i  Sandf. 
CI..  (N.  Y.)  34;  Lee  v.  Evans,  8  Cal. 
425;   Harlow  v.  Boswell,  15  111.  57. 

4.  Vanhouten  v.  McCarty,  4  N.  J. 
Eq.  141;  Worrall  v.  Eastwood,  44  N.  J. 
Eq.  277;  Fish  "v.  Hayward,  28  Hun 
(N.  Y.)  456;  Albert  v.  Grosvenor  In- 
vest. Co.,  L.  R.  3  Q.  B.  127. 

In  Dodge  v.  Crandall,  30  N.  Y.  294, 
the  court,  by  Johnson,  J.,  said:  "  The 
agreement  between  the  defendant  Hol- 
comb  and  the  plaintiff's  testator  was 
that  the  former  should  pay  to  the  latter 
fifty  dollars,  and  that  the  latter,  in  con- 
sideration thereof,  should  purchase 
the  bond  and  mortgage  in  question 
and  extend  the  day  of  payment  of  the 
principal  for  the  period  of  five  years 
from  the  time  of  the  making  of  said 
agreement.  Holcomb  thereupon  paid 
the  money,  and  the  testator  purchased 
and   took  an  assignment  of  the   bond 


and  mortgage.  *  *  *  The  prin- 
cipal, if  not  the  only,  question  in  the 
case  is  whether  this,  being  by  parol, 
was  a  valid  agreement,  and  operated 
to  extend  the  time  of  payment  of  the 
indebtedness.  *  *  *  That  the  time 
of  the  payment  of  a  simple  contract 
debt  may  be  thus  extended,  so  that  no 
action  will  lie  for  its  recovery  until  the 
expiration  of  the  extended  time,  when 
the  agreement  to  extend  is  founded 
on  a  good  consideration,  is  too  well 
settled  to  admit  of  question.  *  *  * 
It  is,  I  think,  equally  well  settled  that 
after  the  breach  of  a  sealed  agreement 
it  may  be  modified  in  any  respect,  or 
wholly  rescinded,  by  an  executed  parol 
agreement,  founded  upon  a  sufficient 
consideration." 

5.  Hawkins  v.  Hill,  15  Cal.  499; 
Pierce  v.  Balkam,  2  Cush.  (Mass.)  374 
\distins;uishing  Peck  v.  Hapgood,  10 
Met.  (Mass.)  172,  where  the  two  mort- 
gages embraced  distinct  parcels  of 
land  and  the  debts  were  due  from 
different  persons];  Roosevelt  v.  Elli- 
thorp.  10  Paige  (N.  Y.)  415. 

In  Homoeopathic  Mut.  L.  Ins.  Co.  v. 
Sixbury,  17  Hun  (N.  Y.)  424,  the  court, 
by  Talcott,  P.  J.,  said:  "  The  practice 
of  the  court  requires  that  the  complain- 
ant, in  his  bill,  should  set  out  all  his 
claims  upon  the  mortgaged  property, 
and  have  the  same  in  that  suit  duly 
litigated  and  disposed  of  by  the  decree, 
and  that  if  he  omits  to  set  out  any  in- 
cumbrance which  he  holds  upon  the 
premises  junior  to  the  mortgage  de- 
scribed in  the  bill,  such  junior  incum- 
brance will  be  cut  off  by  a  sale  on  a 
decree  foreclosing  the  first  mortgage, 
and  making  no  allusion  to  any  further 
incumbrance.  *  *  *  As  a  general 
rule,  a  foreclosure  bars  the  claims  of 
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The  tender  of  the  amount  due  upon  the  first  mortgage  after  the 
second  mortgage  has  matured  is  no  defense  to  a  foreclosure  of 
both  mortgages.* 

e.  Default  IN  THE  Payment  of  Instalments- of  Princi- 
pal —  In  General.  —  A  mortgage  may  be  foreclosed  when  the 
first  instalment  of  the  mortgage  debt  is  due  and  is  not  paid, 
without  waiting  for  the  maturity  of  the  other  instalments,  unless 
the  mortgagee,  by  the  very  terms  of  the  mortgage,  is  precluded, 
expressly  or  by  implication,  from  the  exercise  of  this  right.* 

stipulation  for  Maturity  of  Entire  Debt.  —  A  stipulation  in  a  mortgage 
that  upon  default  in  the  payment  of  one  instalment  all  instal- 
ments shall  become  due  and  payable  is  valid.*     A  stipulation  in 


all  persons  having  Hens  subsequent  to 
the  mortgage  foreclosed  who  were 
parties  to  the  suit.  The  complainant 
was  a  party,  and  if  he  omitted  to  set 
up  the  claim  upon  the  Mills  mortgage, 
the  neglect  was  his  own." 

1.  Hawkins  v.  Hill,  15  Cal.  499. 

2.  Alabama.  —  Phillips  v.  Taylor,  96 
Ala.  426;  Johnson  v.  Buckhaults,  77 
Ala.  276;  McLean  v.  Presley,  56  Ala. 
211;  Walker  v.  Hallett,  i  Ala.  379; 
Levert  v.  Redwood,  9  Port.  (Ala.)  79. 

California,  —  Grattan  v.  Wiggins,  23 
Cal.  28. 

Delaware.  —  Fox  v.  Wharton,  5  Del. 
Ch.  229;  Giles  v.  Lewis,  4  Del.  Ch.  51. 

Illinois.  —  Boyer  v.  Chandler,  160 
111.  394;  Heffron  v.  Gage,  149  111.  182; 
Morgenstern  v.  Klees,  30  111.  422. 

In  Fisher  v.  Milmine,  94  111.  328,  the 
condition  of  the  mortgage  was  "  if  said 
Charles  Fisher  shall  pay  all  said  notes." 
It  was  insisted  that  there  could  be  no 
breach  until  all  the  notes  had  become 
due,  but  the  court,  by  Dickey,  J.,  held 
that  "  the  mortgagor,  to  fulfil  this  con- 
dition, must  pay  each  note  as  it  falls 
due." 

Indiana.  —  Binford  v.  Willson,  65 
Ind.  70;  Miller  f.  Remley,  35  Ind.  539; 
Hunt  V.  Harding,  11  Ind.  245;  Cecil 
V.  Dynes,  2  Ind.  267;  Lacoss  v.  Kee- 
gan,  2  Ind.  406;  Greenman  v.  Pattison, 
8  Blackf.  (Ind.)  465. 

Massachusetts.  —  Estabrook  v.  Moul- 
ton,  9  Mass.  258. 

Minnesota.  —  Cleveland  v.  Booth,  43 
Minn.  16. 

Mississippi.  —  Magruder  v.  Eggles- 
ton,  41  Miss.  284;  McDonald  v.  Vin- 
son, 56  Miss.  497. 

Missouri.  —  Eitelgeorge  v.  Mutual 
House  Bldg.  Assoc.,  69  Mo.  52;  Red- 
dick  V.  Gressman,  49  Mo.  389;  Buford 
V.  Smith.  7  Mo.  489. 


Ohio.  —  King  V.  Longworth,  7  Ohio, 
pt.  ii.,  231. 

Pennsylvania. — Smith  z/.  Shuler,  12 
S.  &  R.  (Pa.)  240. 

United  States.  —  Black  v.  Reno,  59 
Fed.  Kep.  917. 

3,  Illinois. —  Mulcahey  v.  Strauss,  151 
111.  70;  Heffron  v.  Gage,  149  111.  182; 
Gibbons  v.  Hoag,  95  111.  45;  Heath  v. 
Hall,  60  111.  344. 

Indiana.  —  In  Moore  v.  Sargent,  II2 
Ind.  484,  a  complaint  was  filed  to 
foreclose  a  mortgage,  alleging  that  the 
first  note,  which  fell  due  June  i,  1884, 
had  been  paid,  but  not  until  three  days 
after  its  maturity,  and  that  in  conse- 
quence of  the  failure  to  pay  at  matu- 
rity the  second  note  had  fallen  due, 
pursuant  to  the  stipulations  written  in 
the  mortgage.  The  court,  by  Mitchell, 
C.  J.,  said:  "  The  provision  in  the 
mortgage  for  accelerating  the  time 
when  the  whole  debt  should  become 
due  and  collectible  did  not  make  the 
maturity  of  the  debt  evidenced  by  the 
second  note  depend  upon  the  election 
of  the  mortgagee.  The  second  note 
became  absolutely  due  upon  failure  to 
pay  the  first  note  at  maturitj'.  *  *  * 
The  mortgagor  had  then  the  right  to 
pay  or  tender  the  whcrte  debt  and  by 
that  means  suspend  the  accumulation 
of  interest." 

Iowa.  —  Cassidy  v.  Caton,  47  Iowa  22. 

Maryland.  —  Mobray  v.  Leckie,  42 
Md.  474. 

Missouri.  —  Meier  v.  Meier,  105  Mo. 
428;  Noell  V.  Gaines,  68  Mo.  649;  Red- 
dick  V.  Gressman,  49  Mo.  389. 

Nebraska.  —  Pope  v.  Hooper,  6  Neb. 
178. 

New  York,  —  Dunn  v.  Sharpe,  9 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  636, 
the  court  holding  that  a  provision  in  a 
mortgage  that  the  entire  debt  should 
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a  mortgage  for  the  maturity  of  the  entire  debt  on  failure  to  pay 
an  instalment  may  be  negatived  by  a  provision  for  a  different 
time  of  payment,  because  effect  must  be  given  to  every  clause  of 
a  mortgage,  if  possible.*  When  it  is  provided  that  a  default  in 
the  payment  of  an  instalment  shall  mature  the  entire  debt,  an 
indorser  of  a  note  maturing  by  its  terms  later  than  another  note 
secured  by  the  same  mortgage  must  be  notified  of  demand  made 
upon  the  maker  and  nonpayment  of  the  first  note  in  order  to  fix 
his  liability  on  the  second  note.*  Where,  by  the  terms  of  a  mort- 
gage, on  failure  to  pay  in  full  one  of  a  series  of  notes  at  maturity, 
the  other  notes  become  due,  a  subsequent  payment  of  the  balance 
on  such  note  does  not  reinstate  the  other  notes.' 

Decree  for  Sale.  —  If  the  mortgage  does  not  stipulate  that  on 
default  as  to  one  instalment  all  instalments  shall  become  due, 
yet  the  entire  premises  may  be  sold  on  foreclosure,  when  there  is 
a  default  in  the  payment  of  the  first  instalment,  subject  to  the 
instalments  maturing  later,*  or  the  mortgaged  premises  may  be 
sold  discharged  of  the  lien  of  the  future  instalments,  and  the 
mortgagee  may  retain  the  amount  of  such  instalments  out  of  the 
purchase  money ; '    but  if   the   mortgaged  land  is  conveniently 


become  due  on  default  in  the  payment 
of  an  instalment  applied  to  future  ad- 
vances, where  the  existing  indebted- 
ness was  not  payable  in  instalments. 

Texas.  —  Rogers  v.  Watson,  8i  Tex. 
400. 

1.  Conflicting  Clauses  Harmonized.  —  In 
Keith  V.  McLaughlin,  105  Ala.  339,  it 
was  held  that  a  mortgage  was  prema- 
turely foreclosed  where  one  note  ma- 
tured Oct.  I,  1881,  and  a  second  note 
Oct.  I,  1882,  and  suit  in  foreclosure 
was  brought  Feb.  3,  1882,  on  account 
of  default  in  the  payment  of  the  first 
note.  The  court  held  that  the  words 
"  if  default  be  made  in  the  payment  of 
said  am't  or  any  part  thereof"  were 
limited  by  a  declaration  of  the  purpose 
of  making  the  mortgage  in  the  follow- 
ing words:  ''  Now,  therefore,  to  secure 
*  *  *  the  true  and  prompt  payment 
of  the  same  on  the  ist  day  of  October, 
1882."  This  case  distinguishes  Fulg- 
ham  V.  Morris,  75  Ala.  245.  See  also 
Brownlee  v.  Arnold,  60  Mo.  79. 

But  in  Wisner  v.  Chamberlin,  117  111. 
568,  it  was  held  that  the  entire  mort- 
gaged premises  might  be  sold  on  de- 
fault made  in  the  payment  of  one  of 
the  notes,  although  the  so-called  princi- 
pal note  could  not  be  declared  due  be- 
cause a  condition  of  its  payment  was 
that  an  outstanding  title  to  one-fourth 
of  the  land  should  be  gotten  for  the 
benefit  of  the  mortgagor. 


2.  In  Noel!  v.  Gaines,  68  Mo.  649,  the 
first  of  two  notes  secured  by  a  deed  of 
trust  was  not  paid,  and  the  property 
sold  did  not  discharge  the  entire  debt. 
A  suit  was  subsequently  brought 
against  the  indorser  of  the  second  note 
when  it  by  its  terms  became  due.  The 
court  held  that  the  holder  of  the  notes, 
having  elected  to  declare  a  forfeiture 
on  the  failure  to  pay  the  first  note 
when  due,  thereby  rendered  the  second 
note  due  according  to  the  provisions  of 
the  deed  of  trust,  and  that  notice  of  the 
dishonor  of  the  second  note  ought  to 
have  been  given  at  the  time  of  the  de- 
fault made  in  the  payment  of  the  first 
note. 

3.  Rogers  v.  Watson,  81  Tex.  400. 

4.  Walker  v.  Hallett,  i  Ala.  379; 
Burroughs  v.  Ellis,  76  Iowa  649; 
Hughes  V.  Frisby,  81  111.  188;  Weiner 
V.  Heintz,  17  111.  259;  Bonham  v.  Gal- 
loway, 13  111.  68;  Thompson  v.  Davis, 
29  Ind.  264;  Cox  V.  Wheeler,  7  Paige 
(N.  Y.)248;  Penouilh  v.  Abraham,  44 
La.  Ann.  188. 

In  Louisiana  a  mortgage  creditor  may, 
on  nonpayment  of  an  instalment, 
have  the  property  sold  to  pay  the  whole 
debt,  in  cash  for  so  much  as  is  due  and 
for  the  remainder  on  terms  of  credit 
corresponding  with  the  unmatured 
instalments.  La.  Code  of  Practice, 
art.  686. 

5.  In  Michigan,  under  Howell's  Stat., 
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divisible  and  of  sufficient  value  to  secure  the  entire  debt,  a  court 
of  equity  will  decree  the  sale  of  such  a  part  of  the  mortgaged 
property  as  will  pay  the  instalment  due.* 

There  are  Statutory  FroviBions  in  Some  of  the  States  for  the  foreclosure  of 
mortgages  securing  debts  payable  in  instalments.* 

Effect  of  Foreclosure.  —  A  foreclosure  on  default  in  the  payment 
of  an  instalment  of  the  mortgage  debt  exhausts  the-  lien  of 
the  entire  mortgage  although  there  are  other  instalments  not 
due.* 

Successive  Foreclosures.  —  The  rule  that  a  party  cannot  have  suc- 
cessive foreclosures  of  the  same  mortgage  lien  has  no  application 
where  the  right  to  foreclose  for  notes  not  yet  due  is  expressly 
reserved  by  the  decree  of  the  court.'*  Where  a  decree  directs  a 
sale  for  the  part  of  the  mortgage  indebtedness  due  subject  to  the 
lien  for  the  part  not  due,  if  the  mortgagee  purchases  the  premises 
at  the  sale  the  entire  debt  will  be  satisfied,  and  if  redemption  is 
made  by  the  mortgagor  or  judgment  creditor,  the  part  of  the  debt 


§§  6712,  6714,  a  mortgage  may  be  fore- 
closed for  default  in  the  payment  of 
an  instalment  and  a  supplemental  de- 
cree may  be  had  to  enforce  the  pay- 
ment of  instalments  maturing  after  the 
granting  of  the  original  decree.  See 
Brand  v.  Smith,  gg  Mich.  395. 

1.  McLean  v.  Presley,  56  Ala.  211; 
Holden  v.  Gilbert,  7  Paige  (N.  Y.)  208; 
Jencks  v.  Alexander,  11  Paige  (N. 
Y.)  619;  Barber  z/.  Gary,  11  Barb.  (N.Y.) 
549;  Bunce  v.  Reed,  16  Barb.  (N. 
Y.)  347. 

In  Georgia  the  surplus  money  arising 
from  the  sale  of  mortgaged  premises 
for  an  instalment  due  may  be  brought 
into  court  to  be  invested  to  meet  the 
instalments  still  unpaid.  Hatcher  v. 
Chancey,  71  Ga.  689. 

2.  Cal.  Code  Civ.  Pro.  1885,  §  728; 
Ga.  Stat.  1882.  §  3970;  Idaho  Stat.  1887, 
S4522;  Mich.  Stat.  1890,  §§  8498,6711; 
Minn.  Stat.  1888,  c.  80,  §§  3,  36,  37; 
Neb.  Stat.  1895,  §  6377;  N.  Y.  Code 
Civ.  Pro.  1888,  ^§  1634-7;  N.  J.  Stat., 
Chancery,  1887.  ||i  74;  Nev.  Stat.  1885, 
§  3272;  N.  Dak.  Stat.  1895,  §  5876; 
Oregon  Code  Civ.  Pro.  1887,  §  421; 
Utah  Stat.  i888,  $5  3462;  Vt.  Stat.  i88o, 
§  1255;  Wash.  Code  Civ.  Pro.  1891,  633; 
Wis.  Stat.  1883,  S5  3157. 

The  California  Code  Provides  in  sub- 
stance that  if  the  debt  for  which  the 
mortgage  held  is  not  all  due,  so  soon 
as  sufficient  of  the  property  has  been 
sold  to  pay  the  amount  due,  with  costs, 
the  sale  must  cease;  and  afterwards, 
as  often  as  more  becomes  due  for 
principal  or  interest,  the  court  may,  on 


motion,  order  more  to  be  sold.  But  if 
the  property  cannot  be  sold  in  portions 
without  injury  to  the  parties,  the 
whole  may  be  sold  in  the  first  instance 
and  the  entire  debt  and  costs  paid, 
there  being  a  rebate  of  interest  where 
such  rebate  is  proper.  Napa  Bank  v. 
Godfrey,  77  Cal.  612. 

3.  Mussina  v.  Bartlett,  8  Port.  (Ala.) 
277;  Caufman  v.  Sayre,  2  B.  Mon. 
(Ky.)  202;  Magruder  v.  Eggleston,  41 
Miss.  284;  Ogdensburgh  Bank  v. 
Arnold,  5  Paige  (N.  Y.)  38;  Harshaw 
V.  McKesson,  66  N.  Car.  266. 

In  Adams  v.  Essex,  i  Bibb  (Ky.) 
149,  it  was  decided  that  a  default  in  the 
payment  of  the  first  instalment  author- 
ized a  bill  of  foreclosure  and  sale  pro 
tanto  and  for  as  much  more  as  might 
become  due  before  the  date  of  de- 
cree. 

In  Smith  v.  Smith,  32  111.  198,  the 
mortgage  provided  for  the  sale  of  the 
premises  to  pay  "  the  principal  and  in- 
terest which  shall  then  be  due  on  said 
notes  or  any  part  thereof."  The  court 
said:  "  If  the  party  elected  to  sell 
under  the  power,  or  to  foreclose  in 
chancery,  he  could  only  sell  or  fore- 
close for  the  amount  then  due  accord- 
ing to  the  terms  of  the  mortgage,  and 
this  of  necessity  would  be  a  release  of 
the  security  for  the  amount  not  due." 

4.  Mussina  v.  Bartlett,  8  Port.  (Ala.) 
277:  Rains  v.  Mann,  68  111.  264;  Minor 
V.  Hill,  58  Ind.  176;  Binford  v.  Will- 
son,  65  Ind.  70;  Fowler  v.  Johnson,  26 
Minn.  338;  Standish  v,  Vosberg,  27 
Minn.  175. 
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not  due  remains  a  lien  in  full  force  and  the  mortgagee  may  again 
foreclose.  * 

Several  Notes  Tranaferred  to  Different  Parties.  —  Where  several  notes 
are  secured  by  a  mortgage  and  the  notes  are  transferred  to  differ- 
ent parties,  there  may  be  as  many  foreclosures  as  there  are  notes.* 

Seceivership  and  Foreclosnre.  —  Where  a  mortgagee,  by  the  terms  of 
the  mortgage,  may  declare  the  whole  debt  secured  due  and  pay- 
able on  default  in  the  payment  of  one  of  a  series  of  notes,  he  may 
foreclose  for  the  note  or  notes  due,  or  all  of  them,  but  he  cannot 
have  a  receiver  appointed  until  the  maturity  of  the  notes  not  yet 
due  and  then  foreclose.' 

A  Mortgagor  may  Assent  to  a  Foreclosure  of  the  Entire  Security  on  default 
in  the  payment  of  one  of  a  series  of  notes.* 

Default,  when  Cured  by  Subsequent  Tender.  —  A  default  in  the  payment 
of  an  instalment  of  principal  and  interest  secured  by  deed  of  trust 
may  be  cured  by  a  tender  before  sale  of  the  amount  due  with 
interest  and  accrued  costs.* 

The  Failure  to  Exercise  the  Option  to  Declare  the  Whole  Debt  Due  on  default 
of  the  payment  of  the  first  instalment  will  not  prevent  a  foreclos- 
ure for  the  entire  debt  on  a  subsequent  default  in  the  payment  of 
an  instalment.® 

/.  Default  ix  the  Payment  of  Interest  —  (i)  Maturing 
the  Entire  Debt  —  Validity  of  Provision.  —  A  provision  in  a  mortgage 
that  if  interest  is  not  paid  when  due  the  whole  mortgage  debt 
may  be  declared  due  and  payable  is  valid.'' 

1.  Burrows  v.  Ellis,  76  Iowa  649,  6.  In  Wolz  v.  Parker,  134  Mo.  458, 

2.  Hughes  V.  Frisby,  81  111.  188.  one  of  a  series  of  notes  became  due  on 
In  Studebaker  Bros.  Mfg.  Co.  v.  Mc-     April  15,   1894.     The    grantee    of    the 

Cargur,  20  Neb.  500,  it  was  held  that  a  mortgagor  tendered  the  amount  due, 

foreclosure  for  default  in  the  payment  together     with    interest,    on     October 

of  some  of  the   notes  secured  was  no  11,    1894.     The    mortgagee   demanded 

defense  to  a  suit  in  foreclosure  for  the  the  full  amount,  including  interest,  of 

remainder  of  the  notes,  the  assignees  all  the   notes  secured   by   the  deed  of 

of    the   latter  notes   not   having    been  trust.     This  not  being  paid  he  adver- 

made  parties  in  the  first  foreclosure.  tised  the  land  for  sale.     The  court,  by 

In  Moffitt  r'.  Roche,  76  Ind.  75,  it  was  Burgess,   J.,   held   that  an    injunction 

held  that  the  giving  of  one  mortgage  restraining  the    mortgagee   from    pro- 

to  secure   notes  given   to  several  per-  ceeding   with    the    sale    was    properly 

sons,    the   notes   all    maturing   at   the  granted.     See  also  Whelan   v.   Reilly, 

same    time,     is    equivalent    to    giving  61  Mo.  565. 

separate  mortgages  to  each  person,  and  6.  Brand  v.  Smith,  99  Mich.  395. 

that  a  foreclosure  by  the  holder  of  one  7.  Alabama.  —  Savannah,  etc.,  R.  Co. 

of  the  notes  is  no  bar  to  another  hold-  v.  Lancaster,  62  Ala.  555. 

er's   right    to  a    separate   foreclosure.  Arizona.  —  Davis    v.    Dodson,    (Ari- 

Bressler  v.  Martin,  133  111.  278;  Edgar  zona  1894)  35  Pac.  Rep.  1058;  Hooper  z'. 

V.   Beck,   96  Mich.    419;     How.    Mich.  Stump,  (Arizona  1887)  14  Pac.  Rep.  799. 

Stat.,   §    8498,    subs.  4;    Cleveland    v.  Arkansas.  —  Stillwell    v.   Adams,   29 

Booth,    43     Minn.    16;     Kempner     v.  Ark.  346. 

Comer,  73  Tex.  196.  California.  —  Clemens    v.   Luce,   loi 

3.  Phillips  z/.  Taylor,  96  Ala.  426.      •  Cal.   432;    Fletcher    v.    Dennison,    loi 

4.  Hogan  v.  Hudson,  (Mich.  1896)67  Cal.  292;  Whitcher  v.  Webb,  44  Cal. 
N.  W.  Rep.  io8r;  Thompson  v.  Davis,  127;  Hewitt  7).  Dean,  91  Cal.  5;  Mon- 
29  Ind.  264.  roe  v.  Fohl,  72  Cal.  568. 
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Belief  against  Default.  —  The  parties  to  a  mortgage  have  a  right  to 
make  the  extension  of  credit  depend  upon  the  punctual  payment 
of  interest  at  the  times  fixed  for  that  purpose.  If  the  mortgagor 
neglects  to  perform  his  contract,  and  suffers  the  whole  debt  to 
become  due  and  payable,  according  to  the  terms  of  the  mortgage, 
no  court  will  interfere  to  relieve  him  from  payment  according  to 
the  conditions  of  his  own  agreement.'  A  court  of  equity  will 
not,  however,  permit  the  mortgagee  or  his  assignee  to  take  an 
unconscionable  advantage  of  the  mortgagor  who  is  willing  to  pay 
at  the  times  prescribed,  but  who  is  unable  to  do  so  in  conse- 
quence of  fraud,  accident,  mistake,  or  the  act  of  the  other  party.* 


Illinois.  —  Ottawa  Northern  Plank 
Road  Co,  V.  Murray,  15  111.  337;  Mor- 
genstern  v.  Klees,  30  111.  422;  Harper 
V.  Ely,  56  111.  179;  Hoodless  v.  Reid, 
112  111.  105;  Chapin  v.  Billings,  gr  111. 
539;  Humphreys  v.  Morton,  100  111. 
592;  Mulcahey  v.  Strauss,  151  111.  70. 

Indiana.  —  Moore  v,  Sargent,  112 
Ind.  484. 

Iowa.  —  Sloat  v.  Bean,  47  Iowa  60; 
Swearingen  v.  Lahner,  (Iowa  1894)  6i 
N.  W.  Rep.  431. 

Kansas.  —  Rogers  v.  Hodgson,  46 
Kan.  276;  Kansas  L.  «&  T.  Co.  v.  Gill,  2 
Kan.  App.  488. 

Maryland.  —  Mobray  v.  Leckie,  42 
Md.  474;  Schooley  v.  Romain,  31   Md. 

574- 

Massachusetts.  —  Silva  v.  Turner,  166 
Mass.  407. 

Michigan.  —  Hawes  v.  Detroit  F.  & 
M.  Ins.  Co.,  (Mich.  1896)  67  N.  W.  Rep. 

329- 

Minnesota.  —  Cleveland  v.  Booth,  43 
Minn.  16;  Hanson  v.  Dunton,  35  Minn, 
189. 

Mississippi.  —  Dunton  v.  Sharpe,  70 
Miss.  850. 

Missouri.  —  Waples  v.  Jones,  62  Mo. 
440. 

Nebraska.  —  Pope  v.  Hooper,  6  Neb. 
178;  Beisel  v.  Artman,  10  Neb.  181 ; 
Lantry  v.  French,  33  Neb.  524;  Bald- 
win Invest.  Co.  v.  Bailey,  45  Neb.  580. 

yew  Jersey. — Tompkins  v.  Tomp- 
kins, 21  N.  j.  Eq.  338. 

New  York.  —  Northampton  Nat. 
Bank  v.  Kidder,  106  N.  Y.  221;  Os- 
borne V.  Ketcham,  76  Hun  (N.  Y.) 
325;  Rubens  v.  Prindle,  44  Barb.  (N. 
Y.)  336;  Dwight  V.  Webster,  32  Barb. 
(N.  Y.)47;  Valentine  z*.  Van  Wagner, 
37  Barb.  (N.  Y.)  60;  Malcolm  v.  Allen, 
49  N.  Y.  448;  Hale  v.  Gouverneur,  4 
Edw.  Ch.  (N.  Y.)  207;  Bennett  v.  Ste- 
venson, 53  N.  Y.  508;  New  York  City 
Baptist    Mission    Soc.    v.    Tabernacle 


Baptist  Church,  17  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  699;  Trenor  v.  LeCount, 
84  Hun  (N.  Y.)  426. 

Utah.  —  Kelly   v.  Kershaw,   5    Utah 

295.  . 

Virginia.  —  Potomac  Mfg.  Co.  v. 
Evans,  84  Va.  717. 

Washington.  —  Clay  v.  Selah  Valley 
Irrigation  Co.,  14  Wash.  543. 

Wisconsin.  —  Macloon  v.  Smith,  49 
Wis.  200;  Schoonmaker  v.  Tiylor,  14 
Wis.  313;  Basse  v.  Gallegger,  7  Wis. 
442. 

United  States.  —  Ray  v.  Tatum,  72 
Fed.  Rep.  112;  Richards  v.  Holmes,  18 
How.  (U.  S.)  143;  Wilson  v.  Winter,  6 
Fed.  Rep.  16;  Indiana,  etc.,  R.  Co.  v. 
Sprague,  103  U.  S.  756;  Robinson  v. 
Alabama,  etc.,  Mfg.  Co.,  48  Fed.  Rep. 
12;  Chicago,  etc.,  R.  Co.  v.  Fosdick, 
106  U.  S.  47;  Farmers'  L.  &  T.  Co.  v. 
Winona,  etc.,  R.  Co.,  59  Fed.  Rep.  957; 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  Co.,  61  Fed.  Rep.  546;  Howell  v. 
Western  R.  Co.,  94  U.  S.  463. 

England.  —  Stanhope  v.  Manners,  2 
Eden  197. 

1.  Steel  V.  Bradfield,  4  Taunt.  227; 
James  v.  Thomas,  5  B.  &  Ad.  40,  27 
E.  C.  L.  26;  Ferris  v.  Ferris,  28  Barb. 
(N.  Y.)  29;  Ploodless  v.  Reid,  112  111. 
105;  Whitcher  v.  Webb,  44  Cal.  127. 

In  Lantry  v.  French,  33  Neb.  524,  the 
mortgage  provided  for  payment  at  a 
particular  place  and  that  if  any  of  the 
coupon  interest  notes  should  not  be 
paid  then  the  whole  mortgage  should 
become  due.  It  was  held  that  foreclos- 
ure was  properly  brought  when  tender 
at  the  place  of  payment  was  not  made 
within  three  days  after  the  maturity  of 
an  interest  coupon  note. 

2.  Wilcox  V.  Allen,  36  Mich.  160; 
DeGroot  v.  McCotter,  19  N.  J.  Eq.  531; 
Wilson  V.  Bird,  28  N.  J.  Eq.  352;  Bell 
V.  Romaine,  30  N.  J.  Eq.  25;  Asendorf 
V.  Meyer,  8  Daly  (N.  Y.)  278;    Hale  v. 
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Effect   of  Tender   after    Default.  —  Where    it    is    stipulated    that    the 
whole  debt  shall  become  due  on  default  in  the  payment  of  interest 
time  is  of  the  essence  of  the  contract,  and  foreclosure  may  pro- 
ceed although  after  default  a  tender  of  the  interest  in  full  *  or  of 
interest  and  costs  has  been  made.* 

Acceptance  of  Interest  after  Default. —  The  acceptance  of  interest  by 
the  obligee  in  a  bond  or  note  after  forfeiture  maturing  the 
whole  debt  is  not  a  waiver  of  the  default  or  of  a  subsequent  one 
of  a  like  nature,  unless  the  mortgagee  has  led  the  mortgagor  to 
believe  that  he  would  not  insist  upon  a  strict  performance  of  the 
contract.* 


Patton,  60  N.  Y.  233;  Lynch  v.  Cun- 
ningham, 6  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  94;  Noyes  v.  Clark,  7  Paige  (N. 
Y.)  179;  Evvart  v.  Irwin,  i  Phila.  (Pa.) 
78;  Booknau  v.  Burnett,  49  Iowa  303; 
Foerst  v.  Masonic  Hall  Assoc,  (Cal. 
1893)  31  Pac.  Rep.  903. 

In  Stevens  v.  De  Cardona,  53  Cal. 
487,  the  mortgage  stipulated  that  in 
case  of  default  for  sixty  days  in  pay- 
ment of  the  interest  the  mortgagee's 
agent  might  take  possession  of  the 
mortgaged  premises,  collect  the  rents, 
deduct  the  interest,  and  pay  the  excess 
to  the  mortgagor.  Another  clause  of 
the  mortgage  authorized  the  mortgagee 
to  pay  the  taxes  and  insurance  upon  the 
premises  and  consider  such  money  as 
secured  by  the  mortgage.  The  court 
held  that  the  mortgagee  was  not  au- 
thorized to  take  possession  of  the 
premises  and  apply  the  rents  collected 
first  on  the  taxes,  insurance,  and  re- 
pairs, and  lastly  on  the  interest,  so  as 
to  effect  a  default  in  the  payment  of 
the  interest  by  which  the  principal 
debt  became  due  according  to  the 
terms  of  the  mortgage. 

1.  Stanhope  v.  Manners,  2  Eden  197; 
Ottawa  Northern  Plank  Road  Co.  v. 
Murray,  15  111.  337. 

2.  Osborne  v.  Ketcham,  76  Hun  (N. 
Y.)  325;  Mobray  v.  Leckie,  42  Md.  474. 

3.  In  Post  V.  Industrial  Land  Devel- 
opment Co.,  (N.  J.  1896)  34  Atl. 
Rej).  137,  Bird,  V.  C.,  said:  "  There 
is  no  principle  in  the  law  better  settled 
than  that  parties  may  make  time  the 
essence  of  a  contract,  and  may  annex 
to  the  performance  of  the  conditions  at 
the  time  stipulated  a  forfeiture  of  all 
rights.  It  is  equally  well  settled  that 
parties  may  waive  any  rights,  by  ex- 
press stipulation,  or  by  their  conduct, 
secured  to  them  under  such  contracts; 
but  *  *  *  nothing  could  be  more 
foreign   to   these  just    and    equitable 


rules  than  to  hold  that,  because  a  stipu- 
lation as  to  time  in  one  instance  had 
been  waived,  therefore  stipulations 
with  respect  to  performance  of  part  of 
a  contract,  as  to  the  time  of  perform- 
ance which  had  not  yet  arrived,  were 
also  waived."  To  the  same  point  see 
Rubens  v.  Prindle,  44  Barb.  (N.  Y.)  336; 
Valentine  v.  Van  Wagner,  37  Barb. 
(N.  Y.)  60;  Malcolm  v.  Allen,  49  N.  Y. 
448;  Hale  V.  Gouverneur,  4  Edw.  Ch. 
(N.  Y.)  207;  Moore  v.  Sargent,  112  Ind. 
484;  Swearingen  v.  Lahner,  (Iowa  1894) 
61  N.  W.  Rep.  431;  Baldwin  Invest. 
Co.  V.  Bailey,  45  Neb.  580. 

In  French  v.  Row,  77  Hun  (N.  Y.) 
383,  the  court  said:  "  We  also  find 
that  from  the  time  the  first  instalment 
of  interest  became  due  in  1890  until  the 
payment  of  April  i,  1893,  became  due, 
the  defendants  had  paid  and  the  plain- 
tiff had  received  the  interest  at  periods 
varying  from  one  to  six  months  after 
it  became  due  without  in  any  way 
mentioning  or  claiming  the  right  to 
avail  himself  of  that  provision,  and 
without  intimating  to  the  defendants 
prior  to  April  10,  1893,  that  prompt 
payment  of  the  interest  would  be  re- 
quired. Again,  the  proof  indicates 
quite  plainly  that  the  plaintiff's  pur- 
pose in  declaring  and  claiming  the 
whole  amount  to  be  due  under  this 
provision  in  the  mortgage  was  not  to 
secure  the  payment  of  his  interest 
promptly  when  it  became  due,  but  to 
employ  that  provision  as  a  means  to 
compel  the  defendants  either  to  deed 
him  the  whole  mortgaged  property,  or 
reduce  the  amount  of  the  principal  debt 
secured  by  the  mortgage.  That  the 
defendants  supposed  the  interest  paid, 
and  if  it  was  not,  they  were  mistaken 
in  that  respect,  and  that  the  course  of 
action  adopted  by  the  plaintiff  was  im- 
proper, inequitable,  and  unconscion- 
able, seems  quite  clear.     And  that  he 
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Statutory  Provision  for  Stay.  —  A  mortgage  may  be  foreclosed  when 
the  whole  debt  matures  on  default  in  the  payment  of  interest, 
although  a  statute  permits  the  mortgagor  to  pay  into  court  the 
amount  of  interest  due  and  have  a  stay  of  the  foreclosure  until  a 
subsequent  default.* 

Absence  of  Stipulation  for  Annual  Interest.  —  It  need  not  be  stipulated 
in  the  mortgage  that  the  interest  is  payable  annually.* 

Days  of  Grace.  —  A  debtor  is  not  entitled  to  days  of  grace  on 
instalments  of  interest.* 

Mortgagee  Need  Not  Declare  a  Default.  —  A  mortgagee  is  not  obliged  to 
exercise  his  option  to  declare  the  whole  debt  due  promptly  on 
default  made  in  the  payment  of  interest.* 


should  not  be  permitted  to  avail  him- 
self of  that  provision  in  his  mortgage 
for  the  purpose  of  acquiring  the  defend- 
ants' property,  or  depriving  them  of 
the  benefit  of  their  contract  for  the  loan 
made  for  the  time  and  at  the  rate  of 
interest  mentioned  without  apprising 
them  that  the  course  of  dealing  which 
had  existed  between  the  parties  from 
the  beginning  was  to  be  changed,  is 
equally  clear.  It  has  been  said  that 
such  a  condition  is  not  in  the  nature 
of  a  forfeiture.  If  by  this  is  meant 
that  it  is  not  in  the  nature  of  a  penalty 
for  a  wrong,  it  is  doubtless  correct; 
still,  a  breach  of  such  a  condition  in- 
volves a  loss  of  a  right  or  benefit  as  a 
penalty  for  omitting  to  perform  a  re- 
quired act,  and  to  that  extent  at  least 
is  in  the  nature  of  a  forfeiture.  And 
when,  as  in  this  case,  the  mortgagors 
follow  the  course  of  dealing  which  has 
existed  between  them  and  the  mort- 
gagee from  the  beginning,  and  when, 
as  here,  the  mortgagors  might  well 
have  supposed  that  they  had  wholly 
discharged  their  obligations  under  this 
contract,  and  the  mortgagee's  purpose 
is  an  ulterior  one,  we  think  the  mort- 
gagors are  entitled  to  be  relieved  from 
the  effect  of  such  an  omission." 

1.  In  Beisel  v.  Artman,  lo  Neb.  i8i, 
the  mortgage  provided  that  "  if  any  in- 
terest *  *  *  is  not  paid  when  the  same 
is  due.  in  that  case  the  whole  of  said  sum 
and  interest  shall  and  by  this  indenture 
does  immediately  become-  due  and 
payable."  Under  a  provision  of  the 
Code  of  Civil  Procedure,  §  857,  in  case 
of  foreclosure  for  interest  or  a  portion 
of  the  principal  become  due,  a  mort- 
gagor might  pay  into  court  such  inter- 
est or  part  of  the  principal  with  costs 
and  have  a  stay  of  sale  until  a  subse- 
quent default.     The  court,  by  Lake,  J., 


held  that  the  statute  had  no  application 
to  the  case  where  by  the  terms  of  the 
mortgage  the  whole  amount  of  the 
debt  became  due  on  failure  to  pay  an 
instalment  of  the  interest. 

2.  In  Richards  v.  Holmes,  18  How. 
(U.  S.)  143,  a  deed  of  trust  was  given 
securing  a  note  running  for  two  years 
and  empowering  the  trustee  to  sell  the 
property  if  the  note  or  the  interest 
legally  due  thereon  should  not  be  fully 
paid.  After  one  year's  interest  had 
become  due  and  was  not  paid  the 
property  was  sold,  although  the  princi- 
pal debt  had  not  matured  and  the  trust 
deed  did  not  stipulate  for  the  payment 
of  interest  annually.  The  sale  was 
held  valid.  See  also  Scheibe  v.  Ken- 
nedy, 64  Wis.  564. 

3.  In  Macloon  v.  Smith,  49  Wis.  200, 
an  instalment  of  interest  was  payable 
on  July  1st.  The  mortgage  provided 
that  if  interest  was  not  paid  within  ten 
days  after  it  was  due  the  mortgagee 
might  declare  the  whole  debt  due. 
The  mortgagee  gave  notice  on  the  12th 
of  July  of  his  election  to  declare  the 
whole  debt  due.  The  court  held  that 
the  foreclosure  was  not  premature. 
But  see  Lantry  v.  French,  33  Neb.  524. 

4.  Fletcher  z/.  Dennison,  loi  Cal.  292; 
Clemens  v.  Luce,  loi  Cal.  432;  Lowen- 
stein  V.  Phelan,  17  Neb.  429;  Atkinson 
V.  Walton,  162  Pa.  St.  219;  Pennsyl- 
vania Hospital  Contributors  v.  Gibson, 
2  Miles  (Pa.)  324;  Wheeler,  etc.,  Mfg. 
Co.  V.  Howard,  28  Fed.  Rep.  741.  But 
see  Wilson  v.  Winter,  6  Fed.  Rep.  16,  in 
the  United  States  Circuit  Court  for  the 
Western  District  of  Wisconsin,  where 
the  court  held  that  the  option  must  be 
exercised  within  a  very  short  and  rea- 
sonable time,  notice  of  the  mortgagee's 
election  to  declare  the  whole  debt  due 
on  default  in  payment  of  interest  being 
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Only  One  Foreclosure.  —  If  a  mortgage  provides  that  on  default  in 
the  payment  of  interest  the  whole  debt  shall  become  due,  there 
can  be  but  one  foreclosure.* 

A  Mortgage  may  Provide  that  the  Principal  Debt  shall  Not  become  Due  before 
a  stipulated  time,  even  though  there  is  a  default  in  the  payment  of 
interest.* 

The  Existence  of  a  Debt  Dne  from  the  Mortgagee  to  the  Mortgagor  which 
may  be  set  off  against  the  mortgagee  does  not  ipso  facto  pay  the 
interest  so  as  to  prevent  a  default  by  which  the  whole  mortgage 
"debt  becomes  due,  in  the  absence  of  an  agreement  to  apply  it 
upon  the  mortgage  or  a  demand  that  it  be  so  applied.' 

A  Note  Given  for  Interest  does  Not  Operate  as  a  Payment  of  the  interest, 
unless  there  is  an  express  agreement  of  the  parties  to  that  effect.'* 

Property  in  Hands  of  Receiver.  —  The  fact  that  the  mortgaged  prop- 
erty is  in  the  hands  of  a  receiver  at  the  time  a  note  and  interest 
become  due  does  not  deprive  the  mortgagee  of  the  right  to 
declare  the  whole  debt  due  on  default  in  the  payment  of  the 
note  and  interest,  the  receiver  not  having  been  appointed  at  the 
instance  of  the  mortgagee.' 

When  Bondholders  under  Trust  Deed  may  Declare  Default.  —  Bondholders 
may,  on  default  in  the  payment  of  interest,  declare  the  principal 
due  when  the  trustee  refuses,  is  insolvent,  is  occupying  an  adverse 
position  or  is  acting  fraudulently.® 


necessary  in  Wisconsin.  Basse  v.  Gal- 
legger,  7  Wis.  442;  Rosseel  v,  Jarvis, 
15    Wis.  575. 

In  Campbell  v.  West,  86  Cal.  197,  it 
was  held  that  the  failure  of  the  holder 
to  foreclose  on  default  in  the  payment 
of  two  of  the  interest  coupons  does  not 
preclude  him  from  declaring  the  whole 
debt  due  upon  default  in  the  payment 
of  the  third  coupon. 

1.  Hanson  v.  Dunton,  35  Minn.  i8g; 
Howell  V.  Western  R.  Co.,  94  U.  S. 
403. 

2.  Ohio  Cent.  R.  Co.  v.  Central  Trust 
Co.,  133  U.  S.  83;  Burrowes  v.  Molloy, 
2  Jones  &  L.  521. 

3.  Gumpert  v.  Ell,  7  Kulp.  (Pa.)  513, 
4  Pa.  Dist.  Rep.  257. 

4.  Dean  v.  Ridge  way,  82  Iowa  757; 
Clark  V.  Iowa  City,  20  Wall.  (U.  S.) 
583;  Fleming  v.  Soutter,  6  Wall.  (U.  S.) 
747;  Pennsylvania  R.  Co.  v.  Allegheny 
Valley  R.  Co.,  48  Fed.  Rep.  139. 

6.  Mulcahey  v.  Strauss,  151  111.  70. 

6.  Clay  V.  Selah  Valley  Irrigation 
Co.,  14  Wash.  543. 

By  One  or  More  in  Behalf  of  All.  —  Un- 
der  the  Washington  Code,  when  bond- 
holders are  numerous,  one  or  more 
may  sue  for  the  benefit  of  all.  See 
also  Webb  v.  Vermont  Cent.  R.  Co.,  20 


Blatchf.    (U.    S.)   218;    Pomeroy  Code 
Rem.  (3d  ed.),  §  388. 

In  Chicago,  etc.,  R.  Co.  v.  Fosdick, 
106  U.  S.  47,  Matthews,  J.,  says:  "In- 
asmuch as  by  the  terms  of  the  first 
article  the  conveyance  is  declared  to 
be  for  the  purpose  of  securing  the  pay- 
ment of  the  interest  as  well  as  the 
principal  of  the  bonds,  and  by  the 
fourth  article  the  mortgagor's  right  of 
possession  terminates  upon  a  default 
in  the  payment  of  interest  as  well  as 
principal  on  any  of  tht  bonds,  we  are 
of  opinion  that,  independently  of  the 
provisions  of  the  other  articles,  the 
trustees,  or,  on  their  failure  to  do  sq, 
any  bondholder,  on  nonpayment  of 
any  instalment  of  interest  on  any  bond, 
might  file  a  bill  for  the  enforcement 
of  the  security  by  the  foreclosure  of 
the  mortgage  and  sale  of  the  mort- 
gaged property.  This  right  belongs  to 
each  bondholder  separately,  and  its 
exercise  is  not  dependent  upon  the  co- 
operation or  consent  of  any  others,  or  of 
the  trustees.  It  is  properly  and  strictly 
enforcible  by  and  in  the  name  of  the 
latter,  but  if  necessary  may  be  prose, 
cuted  without  and  even  against  them.'* 
Galveston  R.  Co.  v.  Cowdrey,  ir  Wall. 
(U.  S.)  459;  Omaha  Hotel  Co.  v.  Wade, 
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Option  Belongs  to  Mortgagee,  Not  Mortgagor.  —  The  privilege  of  declar- 
ing the  whole  debt  due  for  default  in  the  payment  of  interest  is 
the  mortgagee's,  not  the  mortgagor's.* 

Formal  Declaration  of  Default.  —  Except  in  Wisconsin,  no  formal 
declaration  of  the  exercise  of  option  to  declare  the  whole  debt 
due  on  default  in  the  payment  of  interest  is  necessary.*  Where 
a  trustee  was  empowered  to  sell  the  property  on  default  in  the 
payment  of  interest  for  six  months  after  notice  served  upon  the 
president  of  the  mortgagor,  a  corporation,  it  was  held  that  if 
the  trustee  brought  suit  in  foreclosure  instead  of  exercising  his 
power  notice  was  unnecessary.' 

Jurisdiction  of  Federal  Courts.  —  A  mortgagee  who  has  the  right  to 
resort  to  the  federal  courts  may  proceed  in  equity  in  those  courts 
for  the  foreclosure  of  the  equity  of  redemption,  even  though  the 
terms  of  the  mortgage  or  local  statutes  give  other  remedies.* 

Mortgage  Provision  to  be  Strictly  Followed.  —  The  provision  maturing 
the  entire  debt  on  default  in  the  payment  of  the  interest  must  be 
strictly  followed.* 

(2)  No  Stipulation  Maturing  the  Entire  Debt  —  In  General.  —  It 
is  not  necessary  to  stipulate  expressly  in  a  mortgage  that  in  case 
of  default  in  the  payment  of  interest,  the  mortgagee  may  fore- 
close.*    But  if  there  is  no  stipulation  maturing  the  entire  debt 


97  U.  S.  13;  Alexander!/.  Central  R. 
Co.,  3  Dill.  (U.  S.)  487;  Brooks  v.  Ver- 
montJCent.  R.  Co.,  14  Blatchf.  (U.  S.) 
463;  Mercantile  Trust  Co.  v.  Lamoille 
Valley  R.  Co.,  16  Blatchf.  (U.  S.)  324; 
Wilmer  v.  Atlanta,  etc..  Air  Line  R. 
Co.,  2  Woods  (U.  S.)447. 

By  Single  Bondholder.  —  If  default  has 
been  made  only  on  the  bond  held  by 
the  complainant,  he  may  sue  alone.' 
McFadden  v.  Mays  Landing,  etc.,  R. 
Co.,  49  N.  J.  Eq.  176. 

1.  In  Cox  V.  Kille,  50  N.  J.  Eq.  176, 
it  was  provided  in  the  mortgage  that 
on  default  in  the  payment  of  interest 
as  it  became  due,  the  whole  debt 
should  become  due  and  payable  with- 
out adding  to  the  words  "  at  the  option 
of  the  holder  or  owner  of  the  note." 
The  court  held  that  the  mot-tgagor  could 
not,  by  permitting  a  default  in  the  pay- 
ment of  interest,  acquire  the  right  to 
pay  off  the  principal  debt. 

2.  Dunton  v.  Sharpe,  70  Miss.  850; 
Hawes  v.  Detroit  F.  &  M.  Ins.  Co., 
(Mich.  1896)  67  N.  W.  Rep.  329. 

8.  Robinson  v.  Alabama,  etc.,  Mfg. 
Co.,  48  Fed.  Rep.  12;  Allen  v.  Manitoba, 
etc.,  R.  Co.,  10  Manitoba   Rep.  106. 

4.  Ray  v.  Tatum.  72  Fed.  Rep.  112. 

6.  In  Randolph  v.  Middleton,  26  N. 
J.  Eq.  546,  the  contract  provided  that 
in  case  of  a  default  in  the  payment  of 


interest  for  a  certain  length  of  time, 
the  principal  should,  at  the  election  of 
the  trustees,  become  immediately  due 
and  payable.  There  was  nothing  in 
the  case  to  show  that  the  trustees  had 
exercised  their  election,  and  the  court 
held  that  the  principal  money  was  not 
due  until  that  election  had  been  made. 
Howell  V.  Western  R.  Co.,  94  U.  S.  463. 

Feelings  of  Delicacy  on  account  of  the 
death  of  the  mortgagee  afford  no  legal 
excuse  for  the  failure  to  comply  with 
the  terms  of  the  mortgage  as  to  the 
payment  of  the  interest.  Mobray  v. 
Leckie,  42  Md.  474. 

6.  Gladwyn  v.  Hitchman,  2  Vern. 
135;  Burrowes  v.  Molloy,  2  Jones  &  L. 
521;  Edwards  v.  Martin,  25  L.  J.  Ch. 
284;  Scheibe  v.  Kennedy,  64  Wis.  564; 
Ackerson  v.  Lodi  Branch  R.  Co.,  31  N. 
J.  Eq.  42. 

Brodribb  v.  Tibbets,  58  Cal.  6,  is  dis- 
approved in  Yoakam  v.  White,  97  Cal. 
286,  as  being  contrary  to  the  weight  of 
authority.  In  the  latter  case  the  mort- 
gagor promised  to  pay  the  note*' ac- 
cording to  the  terms  and  conditions 
thereof,"  and  that  "  in  default  of  the 
payment  of  the  note  by  its  terms  "  the 
mortgagee  might  foreclose.  The  terms 
of  the  note  were  that  the  interest 
should  be  payable  annually,  and  the 
principal  at  the  end  of  five  years.    The 
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on  aefault  in  the  payment  of  interest,  the  general  rule  is  that  a 
foreclosure  may  be  had  only  for  the  interest  due.*  A  court 
must,  however,  take  cognizance  of  the  character  of  the  property 
covered  by  the  mortgage,  and  will,  when  the  property  is  valuable 
only  as  an  entirety,  as,  for  instance,  a  railroad,  sell  the  entire 
property  for  default  in  interest  merely.*  Overdue  interest  is  of 
the  substance  of  the  debt  equally  with  an  overdue  instalment  of 
the  principal ;  the  failure  to  pay  one  stands  upon  the  same  foot- 
ing as  the  failure  to  pay  the  other.' 

Provision  for  Compounding  Interest.  —  The  provisions  of  the  mortgage 
may  be  such  as  to  indicate  an  intention  of  the  parties  merely  to 
compound  interest  as  it  becomes  due."*  But  providing  for  com- 
pound interest  does  not  waive  the  right  to  foreclose  on  default 
in  the  payment  of  interest  where  it  is  also  stipulated  that  such 
default  shall  render  the  whole  debt  due  and  payable.* 


court  held  that  the  words  "  by  its 
terms  "  could  not  be  construed  to 
mean  that  there  must  be  a  default  in 
the  payment  of  the  whole  note,  prin- 
cipal and  interest,  before  a  foreclosure 
might  be  had. 

1.  San  Luis  Obispo  Bank  w.  Johnson, 
53Cal.  99;  Butler  7/.  Blackman,  45  Conn. 
159;  Jones  V.  Ramsey,  3  111.  App.  303; 
Smart  t^.  McKay,  16  Ind.  45;  Hunt  v. 
Harding,  11  Ind.  245;  Dederick  v.  Bar- 
ber, 44  Mich.  19;  Probasco  v.  Vaneppes, 
(N.  J.  1888)  13  Atl.  Rep.  598;  Van 
Doren  v.  Dickerson,  33  N.  J.  Eq.  388; 
West  Branch  Bank  z/.  Chester,  11  Pa.  St. 
282;  Scheibe  v.  Kennedy,  64  Wis.  564; 
New  York  Security,  etc.,  Co.  v.  Lin- 
coln St.  R.  Co.,  74  Fed.  Rep.  67; 
Pennsylvania  R.  Co.  v.  Allegheny  Val- 
ley R.  Co.,  48  Fed.  Rep.  139;  Gladwyn 
V.  Hitchman,  2  Vern.  135;  Seaton  v. 
Twyford,  L.  R.  11  Eq.  591. 

In  McFadden  v.  Mays  Landing,  etc., 
R.  Co.,  49  N.  J.  Eq.  176,  the  court,  by 
Green,  V.  C,  says:  "  This  mortgage 
does  not  contain  a  provision  which  is 
common  in  railroad  mortgages,  that  on 
default  in  the  payment  of  interest  and 
continuation  thereof  for  a  certain  time 
the  principal  should  become  due  either 
absolutely  or  at  the  option  of  the  trus- 
tees. The  court  can  only  require  the 
performance  of  the  agreement  of  the 
parties,  and  cannot  impose  new  terms. 
It  can  enforce  the  payment  of  a  debt 
only  according  to  the  terms  of  the  con- 
tract. If  no  clause  accelerating  the 
maturity  of  the  debt  is  inserted  the 
court  cannot  engraft  one  on  the  con- 
tract, and  where  one  exists  its  pro- 
visions must  be  strictly  followed." 


2.  McFadden  v.  Mays  Landing,  etc., 
R.  Co.,  49  N.  J.  Eq.  176;  Simmons  v. 
Taylor,  38  Fed.  Rep.  682;  Wilmer  v. 
Atlanta,  etc..  Air  Line  R.  Co.,  2  Woods 
(U.  S.)  409;  Hammock  v.  Farmers'  L. 
and  T.  Co.,  105  U.  S.  77;  Muller  v. 
Dows,  94  U.  S.  444;  Campbell  v.  Ma- 
comb, 4  Johns.  Ch.  (N.  Y.)  534;  Yoakam 
V.  White,  97  Cal.  286;  California  Code 
Civ.  Pro.,  §  728. 

3.  In  Morgenstern  v.  Klees,  30  111. 
422,  the  court  says:  "  The  practice  is 
too  well  settled  to  require  discussion 
or  reference  to  authority,  that  where  a 
mortgage  is  given  to  secure  sums  of 
money  falling  due  at  different  periods, 
the  creditor  may  foreclose  by  bill  as 
they  severally  fall  due.  *  «  *  The 
mortgage  must  have  been  given  to 
secure  the  interest  as  well  as  the  prin- 
cipal, and  the  law  will  not  withhold  a 
remedy  until  the  period  elapses  for  the 
maturity  of  the  whole  debt.  Brincker- 
hoff  V.  Thallhimer,  2  Johns.  Ch.  (N.  Y.) 
486." 

4.  In  Van  Loo  v.  Van  Aken,  104  Cal. 
269,  the  note  secured  by  mortgage 
stipulated  for  payment  of  interest  an- 
nually, "  and,  if  not  so  paid,  the  interest 
to  draw  interest  the  same  as  the  prin- 
cipal." The  court  held  that  it  was  the 
intention  of  the  parties  merely  to  com- 
pound the  interest  if  it  were  not  paid, 
and  that  a  foreclosure  for  default  in 
the  payment  of  interest  only  was 
premature,  there  being  no  clause 
stipulating  for  foreclosure  on  default 
in  the  payment  of  interest. 

6.  Campbell   v.    West,    86   Cal.   197; 
Fletcher  v.  Dennison,  roi  Cal.  292. 
In  Clemens  z/.  Luce,  loi  Cal.  432,  the 
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g.  Default  In  the  Payment  of  Taxes  —  Nature  of  stipulation. — 
It  is  usual  to  stipulate  in  a  mortgage  that  on  the  failure  of  the 
mortgagor  to  pay  the  taxes  and  assessments  levied  against  the 
mortgaged  premises,  the  mortgagee  may  foreclose,  and  such  stipu- 
lation is  not  considered  as  providing  for  a  forfeiture  or  penalty, 
but  is  enforced  as  part  of  the  contract  entered  into  by  the  parties.* 


court,  by  Garouthe,  J.,  said:  "  The 
note  was  payable  two  years  after  date, 
interest  payable  quarterly,  and  if  not 
so  paid  then  to  become  a  part  of  the 
principal  and  bear  a  like  rate  of  inter- 
est till  paid.  *  *  *  The  mortgages 
recited  that  if  default  be  made  in  the 
payment  of  the  interest,  or  any  part 
thereof,  according  to  the  tenor  of 
said  note  then  the  whole  sum  of 
principal  and  interest  shall  become 
immediately  due.  *  *  *  It  is  in- 
sisted that  a  general  demurrer  to  the 
complaint  should  have  been  sustained 
upon  the  ground  that  nothing  was  due 
upon  the  note  at  the  time  the  action 
was  brought.  Two  of  the  quarterly 
instalments  of  interest  had  not  been 
paid  when  the  complaint  was  filed,  but 
it  is  charged  that  such  payments  were 
not  due,  inasmuch  as  the  maker  of  the 
note  had  the  privilege  of  allowing  the 
instalments  of  interest  to  become  a 
part  of  the  principal.  There  is  no 
strength  in  appellants'  position.  *  *  * 
This  identical  question  was  before  the 
court  in  Brickell  v.  Batchelder,  62  Cal. 
623,  and  it  was  there  said:  '  The  right 
to  dispose  of  the  interest  due  and  un- 
paid in  the  mode  prescribed  in  the  note 
was  given  to  the  plaintiff  mortgagee, 
not  to  the  mortgagors.  *  *  *  He 
might  delay  it  or  waive  it,  but  a  delay 
in  exercising  this  right  could  not  be 
construed  as  depriving  him  of  it.' 
The  same  principle  is  also  recognized 
and  approved  in  Maddox  v.  Wyman, 
92  Cal.  674." 

1,  Tax  Clauses  Valid  —  Alabama.  — 
Parker  v.  Olliver,  106  Ala.  549. 

California.  —  Brickell  v.  Batchelder, 
62  Cal.  623. 

Illinois.  —  Niccolls  v.  Peninsular 
Stove  Co.,  48  111.  App.  317. 

Iowa.  —  Pope  V.  Durant,  26  Iowa 
233;  Harrington  v.   Christie,   47  Iowa 

319- 

Kansas.  —  Stanclift  v.  Norton,  11 
Kan.  219;  Ellwood  v.  Wolcott,  32  Kan. 
526;  Noble  V.  Greer,  48  Kan.  41. 

Massachusetts.  —  Silva  v.  Turner,  166 
Mass.  407. 

New  York.  —  O'Connor  v.  Shipman, 


48  How.  Pr.  (N.  Y.  Supreme  Ct.)  126; 
Shaw  V.  Wellman,  59  Hun  (N.  Y.) 
447;  Williams  v.  Townsend,  31  N.  Y. 
411;  New  York  City  Baptist  Mission 
Soc.  V.  Tabernacle  Baptist  Church,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  699. 

IVisGonsin.  —  Macloon  v.  Smith,  49 
Wis.  217. 

The  Bule  Expounded.  —  In  Stanclift  v. 
Norton,  11  Kan.  218,  Judge  Brewer 
said:  "The  time  for  which  the  note 
and  mortgage  were  given  had  not  ex- 
pired when  this  action  was  brought. 
The  only  default  alleged  in  the  petition 
was  a  failure  to  pay  the  taxes  when 
due,  a  sale  for  nonpayment,  and  a  re- 
demption therefrom  by  the  mortgagee. 
Plaintiff  claimed  judgment  and  fore- 
closure for  the  full  amount  of  the  notes 
and  the  taxes.  In  .their  fourth  defense 
the  defendants  alleged  that  since  the 
filing  of  the  petition  herein  they  had 
tendered  to  plaintiff  the  full  amount 
of  the  taxes  and  penalty,  and  all 
costs  accrued  in  the  action,  which 
tender  was  refused;  and,  further,  that 
they  now  repeated  the  tender  and 
brought  the  money  into  court.  To 
this  defense  a  demurrer  was  interposed 
and  sustained.  Was  this  error?  We 
think  not.  By  the  express  terms  of  the 
contract  the  entire  amount  of  the  debt 
was  to  become  due  upon  a  failure  of 
the  mortgagor  to  pay  the  taxes.  There 
is  nothing  to  vitiate  such  a  contract.  It 
is  not  prohibited  by  statute,  nor  against 
public  policy.  Nor  is  it  a  hard  con- 
tract—  one  which  it  would  be  uncon- 
scionable to  enforce.  The  lender  of 
money  may  well  insist  that  the  security 
be  kept  intact  or  the  loan  mature. 
This  is  but  parallel  to  the  case  of  a 
stipulation  that  upon  a  failure  to  pay 
interest  promptly  the  principal  shall 
become  due.  Such  stipulations  have 
almost  invariably  been  sustained." 

In  Parker  v.  Olliver,  106  Ala.  549, 
the  court,  by  McClellan,  J.,  said:  "  A 
note  by  A  to  B  may  be  payable  on  a 
day  certain,  or  upon  the  death  mean- 
time of  C,  or  upon  the  failure  mean- 
time to  pay  any  monthly  instalment  of 
interest,  or   upon  A's   failure  to  meet 
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The  stipulation  maturing  the  entire  debt  on  default  in  the  pay- 
ment of  taxes  is  a  continuing  one,  to  be  taken  advantage  of  by 
the  mortgagee  or  not,  as  he  may  elect,  at  any  time  when  the  con- 
tingency shall  happen  or  recur.* 

The  Offer  to  Pay  the  Principal  and  Interest  before  the  Debt  Secored  is  Due  ^^'ill 
not  excuse  a  subsequent  default  in  the  payment  of  taxes.* 

Notice  to  Mortgagor.  —  It  is  not  necessary  to  notify  the  mortgagor 
that  taxes  are  due  or  that  the  mortgagee  has  paid  them.' 

When  a  Mortgagee  Assigns  Part  of  the  Mortgage  he  cannot  declare  the 
entire  debt  due  on  default  in  payment  of  taxes  unless  the  assignee 
also  elects  to  declare  the  whole  debt  due  for  such  default."* 

Nonpayment  through  Mistake.  —  Where  taxes,  through  mistake,  are 
not  paid,  a  foreclosure  for  the  entire  principal  cannot  be  effected.* 

Express  Stipulation  Essential. —  A  mortgage  cannot  be  foreclosed  for 
a  default   merely  in  the  payment    of    taxes  unless  there  is  an 


meantime  some  other  wholly  inde- 
pendent obligation  of  his,  or  upon  his 
contracting  another  liability  or  allow- 
ing his  property  to  become  subjected 
to  a  lien  or  charge,  etc.  So  long  as  the 
effect  of  the  stipulation  is  only  the  ac- 
celeration of  the  payment  of  an  exist- 
ing debt,  it  involves  nothing  in  common 
with  a  penalty  or  forfeiture,  and  will 
not  be  relieved  against  directly  or  in- 
directly in  a  court  of  equity.  The 
stipulation  here  that  this  debt  should 
mature  in  the  event  the  debtor  should 
allow  taxes  on  the  property  conveyed 
to  the  creditor  to  secure  its  payment  to 
become  delinquent  is  clearly  within 
this  principle;  and  the  plea  which 
averred  subsequent  payment  of  delin- 
quent taxes,  and  upon  this  fact  in- 
voked the  equitable  doctrine  of  relief 
against  penalties  and  forfeitures,  was 
wholly  bad." 

In  New  York  a  payment  of  the  taxes 
by  the  mortgagor  after  suit  in  fore- 
closure is  begun  for  default  in  such 
payment  constitutes  a  valid  defense. 
Shaw  V.  Wellman,  59  Hun  447,  where 
Daniels,  J.,  said:  "  It  further  appeared 
that  these  taxes  were  paid  on  the  21st 
of  October,  1889,  and  that  fact  was 
alleged  by  a  supplemental  answer  as  a 
defense  to  the  action.  This  payment  in 
its  effect  fully  restored  all  the  rights  in- 
tended to  be  protected  by  this  part  of 
the  mortgage.  It  indemnified  both  the 
plaintiff  and  his  assignee  against  all 
possible  prejudice  or  loss  arising  from 
the  default.  And  when  that  appears 
to  be  the  fact,  it  is  the  policy  of  courts 
of  equity  to  consider  the  default  to 
have  been  redeemed  by  the  payment." 


Citing  2  Story  Eq.  Jur.  (5th  ed.),  ^ 
1314.  But  the  taxes  are  not  paid  so  as 
to  deprive  the  mortgagor  of  his  right 
of  redemption  under  the  statute  where 
the  mortgagee  purchases  a  tax  certifi- 
cate at  a  tax  sale  of  the  premises. 
Williams  v.  Townsend,  31  N.  Y.  411, 
which  case  is  criticised  at  length  in 
Brickell  v.  Batchelder,  62  Cal.  623, 
where  the  court,  by  Thornton,  J.,  says 
in  concluding:  "  Unless  the  judgment 
in  the  case  cited  (Williams  v.  Town- 
send,  31  N.  Y.  411)  proceeds  on  some 
rule  peculia«r  to  the  jurisprudence  of 
New  York  and  not  stated  in  the;  opin- 
ion, for  the  reason  that  it  was  so  well 
known  to  the  court  that  it  wa"5  un- 
necessary to  state  it,  we  cannot  see 
how  the  conclusion  reached  by  Davis, 
J.,  can  be  sustained." 

1.  Parker  v.  Olliver,  106  Ala.  549. 

2.  Silva  V.  Turner,  166  Mass.  407. 

3.  Ellwood  V.  Wolcott,  32  Kan.  526. 

4.  Shaw  z/.  Wellman,  59  Hun  (N.  Y.) 


447 
5 

175. 


In  Noyes  v.  Anderson,  124  N.  Y, 
one  of  the  stipulations  of  a  mort- 
gage extension  was  that  the  mortgagee 
should  not  foreclose  "  so  long  as  no 
taxes  or  assessments  on  the  said  prem- 
ises "  remained  unpaid.  An  assessment 
of  $23  remained  unpaid  through  the 
negligence  of  the  defendant's  son,  the 
defendant  not  knowing  anything  about 
the  assessment  until  the  day  before 
the  service  of  summons,  when  she 
promptly  paid  it.  The  court,  by  Brad- 
ley, J.  (Follett  and  Parker,  IJ.,  dissent- 
ing), held  this  to  be  a  forfeiture  from 
which  a  court  of  equity  would  give 
relief. 
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express  stipulation  to  that  effect.* 

//.  Default  in  the  Payment  of  Insurance.  —  Where  a 
mortgage  stipulates  that  if  the  mortgagor  does  not  keep  the  prop- 
erty insured,  the  mortgagee  may  declare  the  whole  debt  due  and 
payable,  the  mortgagor's  obligation  to  keep  the  property  insured 
is  as  binding  as  the  covenant  to  pay  the  principal  sum  secured.* 
The  fact  that  a  mortgage  provides  for  the  payment  of  the  princi- 
pal sum  only  in  the  event  of  a  sale  of  the  mortgaged  premises 


1.  In  Heller  v.  Neeves,  (Wis.  1896)  67 
N.  W.  Rep.  923,  the  court,  per  Wins- 
low,  J.,  says:  "  The  only  question  pre- 
sented is  whether  the  mortgage  can  be 
foreclosed  simply  for  default  in  the  pay- 
ment of  the  taxes.  The  mortgage  con- 
tains a  covenant  by  the  mortgagors  to 
pay  the  taxes  when  due,  and  a  power 
of  sale  in  case  of  failure  to  pay  prin- 
cipal or  interest  when  due,  '  or  in  case 
of  nonpayment  of  any  taxes  '  on  the 
mortgaged  premises.  In  case  of  such 
sale  the  covenant  provides  that  mort- 
gagee is  to  retain  '  the  principal  and 
interest  which  may  then  be  due,  to- 
gether with  costs  and  charges  '  and  the 
stipulated  solicitor's  fees,  and  render 
the  surplus  to  the  mortgagors.  There 
are  no  other  covenants  touching  the 
payment  of  taxes,  or  the  effect  of  non- 
payment, nor  is  there  any  stipulation 
that  the  mortgagee  may  pay  the  same 
and  recover  the  amount  as  part  of  the 
mortgage  debt,  or  that  the  mortgage 
debt  shall  become  due  on  default  in 
payment  of  the  taxes.  In  this  situa- 
tion it  seems  to  us  clear  that  there  was 
no  default  justifying  foreclosure  when 
the  suit  was  brought.  There  was,  it 
is  true,  a  breach  of  the  covenant  to  pay 
taxes,  but  not  a  dollar  had  thereby  be- 
come due  on  the  mortgage.  It  was  a 
mere  technical  breach  which  had  re- 
sulted in  no  actionable  injury.  After 
it  had  taken  place,  there  was  no  sum 
due  from  the  mortgagor  to  the  mort- 
gagee which  the  mortgagee  could  re- 
tain in  case  of  foreclosure  by  advertise- 
merft  under  the  power  contained  in  the 
mortgage,  and  if  there  could  be  no 
foreclosure  by  advertisement  we  do 
not  see  upon  what  principle  there  could 
be  foreclosure  by  action.  It  is  true 
that  the  principle  is  laid  down  in  some 
of  the  text-books  (e.  g.  2  Jones,  Mortg. 
(5th  ed.),  §  1175),  that  there  may  be  fore- 
closure for  default  in  paying  taxes 
alone,  but  it  will  be  found  that  no  case 
cited  to  the  proposition  justifies  the 
broad  statement.     In  every  case  there 


cited  there  was  either  a  default  in  pay- 
ment of  some  part  of  the  mortgage 
debt  or  a  breach  of  some  other  con- 
dition of  the  mortgage  in  addition  to 
the  default  in  payment  of  the  taxes." 

Stipulation  Too  Indefinite  and  Uncer- 
tain.—  In  Noble  v.  Greer,  48  Kan.  41, 
the  court,  by  Strang,  C,  held  the  fol- 
lowing stipulation  too  indefinite  and 
uncertain  to  be  enforced:  "  But  if  de- 
fault be  made  in  such  payments,  or  any 
part  thereof,  or  interest  thereon,  or  the 
taxes,  or  if  the  insurance  is  not  kept 
up  thereon,  then  this  conveyance  shall 
be  due  and  payable;  and  it  shall  be 
lawful  for  the  said  party  of  the  second 
part,  his  executors,  administrators,  and 
assigns,  at  any  time  thereafter,  to  sell 
the  premises  hereby  granted,  or  any 
part  thereof,  in  the  manner  prescribed 
by  law." 

Construction  of  Mortgage.  —  A  fore- 
closure may  be  instituted  on  default  in 
the  payment  of  taxes  where  it  is  stipu- 
lated that  such  default  shall  mature 
the  entire  debt,  even  though  the  mort- 
gage also  provides  that  the  mortgagee 
may  pay  the  taxes  and  charge  them  to 
the  mortgagor,  the  same  to  become  a 
part  of  the  mortgage  lien.  Brickell  v. 
Batchelder,  62  Cal.  623. 

2.  NiccoUs  V.  Peninsular  Stove  Co., 
48  111.  App.  317;  Macloon  v.  Smith,  49 
Wis.  217.  But  in  Lange  v.  Grabe,  ir 
Ohio  Cir.  Ct.  Rep.  171,  where  a  mort- 
gage provided  that  the  mortgagor 
should  keep  the  premises  fully  insured 
in  favor  of  the  mortgagee,  and  that  on 
failure  to  do  so  such  insurance  might 
be  effected  by  the  mortgagee,  the  ex- 
pense thereof  constituting  a  lien  against 
the  premises,  and  that  in  case  the  mort- 
gagor failed  to  pay  the  insurance  pre- 
miums within  thirty  days  after  they  be- 
came due,  the  principal  sum  secured 
should  become  due,  the  failure  of  the 
mortgagor  to  procure  insurance  for  the 
benefit  of  the  mortgagee  was  held  not 
to  be  a  breach  of  condition  warranting 
foreclosure. 
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will  not  prevent  a  foreclosure  for  neglect  to  insure  the  building  as 
required  by  the  stipulation  of  the  mortgage.* 

4.  Abatement  and  Revivor  —  a.  Death  of  Parties.  —  Under  the 
Common-law  Kule  actions  abated  by  the  death  of  either  plaintiff  or 
defendant.* 

In  Chancery,  however,  in  causes  which  survived,  suits  were  not 
absolutely  determined,  but  only  suspended,  by  the  death  of  any 
of  the  parties.*  In  this  particular  the  modern  foreclosure  suit 
appears  to  resemble  more  nearly  the  common-law  action  than  the 
equity  proceeding,  and  the  rule  is  that  the  death  of  any  of  the 
necessary  parties  to  the  foreclosure  proceedings,  during  their  pen- 
dency, operates  as  an  abatement,  and  that  no  further  steps  can 
be  taken  without  revivor.* 

Death  of  Assignee  in  Bankruptcy. — Where  the  assignee  in  bankruptcy 
of  a  subsequent  mortgagee  who  has  been  made  a  party  to  a  fore- 
closure bill  dies  before  decree,  the  rule  is  the  same  as  in  the  case 
of  a  sole  administrator  of  such  mortgagee,  and  no  decree  can 
then  be  rendered  which  will  affect  the  subsequent  mortgage.* 


1.  In  New  York  City  Baptist  Mission 
Soc.  V.  Tabernacle  Baptist  Church,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  699, 
the  court,  by  Smyth,  J.,  says:  "  I  am 
clearly  of  the  opinion  that  the  con- 
ditions contained  in  the  bonds  as  to  the 
use  of  the  church,  the  payment  of  in- 
terest, of  taxes  and  assessments  and 
insurance,  are  each  absolute  and  inde- 
pendent covenants  and  conditions,  ana 
that  the  breach  of  any  one  of  them,  in 
the  absence  of  fraud  or  deceit  on  the 
part  of  the  mortgagee  or  his  repre- 
sentative, gave  to  the  mortgagee  the 
option  to  declare  the  principal  amount 
to  be  due  and  payable,  and  conse- 
quently the  right  to  maintain  an  action 
for  the  foreclosure  of  the  mortgage." 

2.  Booth  V.  Northrop,  27  Conn.  325, 
where  the  court,  per  Storrs,  C.  J., 
says:  "  By  the  rules  of  the  common 
law  an  action  is  abated  by  the  death  of 
the  plaintiff  or  defendant,  and  cannot 
be  revived  in  favor  of  their  respective 
executors  or  administrators;  and  if 
the  cause  of  action  survives  it  is  neces- 
sary to  bring  a  new  suit."  See  also 
Green  v.  Watkins,  6  Wheat.  (U.  S.)  260; 
Alexander  v.  Davidson,  2  McMull.  L. 
(S.  Car.)  49;  Gerry  v.  Post,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  118. 

3.  Clarke  v.  Mathewson,  12  Pet.  (U. 
S.)  164;  Hoxie  V.  Carr,  i  Sumn.  (U.  S.) 
173;  Melius  V.  Thompson,  i  Cliff.  (U.  S.) 
125;  Brooks  z/.  Jones,  5  Lea  (Tenn.)244. 

4.  Indiana.  —  Binkley  v.  Forkner, 
(Ind.  1888)  15  N.  E.  Rep.  343. 


Glenn  v.  Clapp,  11  Gill 


Maryland. 
&  J.  (Md.)i.. 

Michigan.  —  Avery  v.  Ryerson,  34 
Mich.  362;  Webster  v.  Hitchcock,  11 
Mich.  56. 

Missouri.  —  Sargeant  v.  Rowsey,  89 
Mo.  617. 

New  York.  —  Gerry  v.  Post,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  118;  Smith  v. 
Joyce,  14  Daly  (N.  Y.)  73. 

United  States.  —  Wright  v.  Phipps, 
58  Fed.  Rep.  552. 

Sale  after  Death  of  Party.  —  Accord- 
ingly, a  sale  of  the  premises  in  pur- 
suance of  a  decree  obtained  after  the 
death  of  a  party  to  the  foreclosure  is  a 
nullity,  Sargeant  v.  Rowsey,  89  Mo. 
617;  Glenn  v.  Clapp,  11  Gill  &  J. 
(Md.)  I;  and  will  be  set  aside,  Glenn 
V.  Clapp,  II  Gill  &  J.  (Md.)  i.  Even 
where  the  death  of  a  party  is  in  doubt, 
though  probable,  it  constitutes  a  suffi- 
cient ground  for  relieving  a  purchaser 
at  the  sale  from  compliance  with  his  bid. 
Gerry  v.  Post,  13  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  118.  But  it  has  also  been 
held  that  the  entry  of  judgment  after 
plaintiff's  death,  which,  however,  oc- 
curred after  the  filing  of  the  referee's 
report,  was  a  mere  irregularity,  and 
would  not  invalidate  the  title  of  a  pur- 
chaser, without  notice,  under  the  judg- 
ment.    Smith    V.    Joyce,    14   Daly   (N. 

Y.)  73. 

5.  Death  of  Assigrnee  in  Bankraptoy  of 
Subsequent  Mortgagee.  —  Avery  v.  Ryer- 
son, 34  Mich.  362. 
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After  Remoyal  to  Federal  Court.  —  Where  the  suit  has  been  removed 
to  the  federal  court,  it  cannot,  after  the  death  of  the  owner  of 
the  equity  of  redemption,  be  remanded  until  some  party  repre- 
senting the  legal  title  to  the  property  is  brought  in.* 

ICetliod  of  Revivor,  and  Parties  to  Bill  of  Revivor.  —  Before  the  suit  can 
be  revived,  the  death  of  the  party  must  be  suggested.*  Where 
the  mortgagor  dies  pending  the  foreclosure  suit,  and  his  will  is 
admitted  to  probate,  his  heirs  at  law  should  be  made  parties  to  a 
bill  of  revivor.'  No  actual  amendment  of  the  bill  is  necessary  in 
order  to  effect  a  revivor,  but  an  order  substituting  the  personal 
representative  as  complainant  will  suffice.* 

Exceptions  to  the  Rule  of  Abatement.  —  Abatement  of  the  foreclosure 
suit  will  not  result  from  the  death  of  an  unnecessary  party,  such 
as  a  conceded  prior  mortgagee.*  Under  the  Neiv  Hampshire 
statute,  a  foreclosure  proceeding  by  writ  of  entry  does  not  abate 
by  the  death  of  either  party.®  Where  a  party  joined  his  mort- 
gagee as  co-plaintiff  in  a  suit,  and  the  latter  died  before  the 
decree,  it  was  ordered  that  the  surviving  party  might  continue 
the  proceedings  against  the  mortgagee's  personal  representatives."' 

ITpon  the  Death  of  the  Mortgagor  an  Action  to  Redeem  may  be  Maintained  by 
any  party  who  succeeds  to  the  mortgagor's  interest  in  the  prem- 
ises.^ Generally,  moreover,  the  death  of  a  party  after  the  decree 
will  not  affect  the  subsequent  proceedings.®     In  such  cases,  if  no 


1.  Wright   V.    Phipps,   58   Fed.  Rep.  upon  mortgages.     We   think   that  sec- 
552.  ,tion  20,  chapter    179,  General  Statutes, 

2.  Sargeant  v.  Rowsey,  89  Mo.  617.  must  also  be  thus  limited   in   its  appli- 

3.  Hunt  V.  Acre,  28  Ala.  580.  cation,  of  necessity,  and,  upon  exami- 

4.  Webster  z/.  Hitchcock,  11  Mich.  56.  nation,  it  may  have    been   designed  to 
6.  Unnecessary    Party.  —  Hancock    v.  be  thus  limited  by  its  terms.     The  last 

Hancock,  22  N.  Y.  568,  the   court   say-  clause  of  the  section  would  seem  to  be 

ing:  "  An  admitted  prior  mortgagee  is  a  limitation  upon  the  application  of  the 

never  a  necessary  party  to  a   foreclos-  general    provisions    of    the    preceding 

ure  suit,  and    consequently  if  he  dies  facts.     The  administrator  as  such  may 

or   his   interest   devolves   on   another,  prosecute    and     defend     real    actions 

pending   the   action,    the    proceedings  pending    at    the     decease,    etc.,    and 

may  go  on   without   reviving  or   con-  *    *    *     prosecute   the    same   for   the 

tinuing  them    against    his    successor,  benefit  of  the  persons  interested  in  such 

The   decree,    in    such    a    case,  cannot  estate." 

affect  the    prior   lien,  because    there  is  7.  Hall  v.  Clive,  20  Beav.  575. 

no  party  before   the   court  who   repre-  8.   Barr  v.  Vanalstine,  120  Ind.  590; 

sents  it."  Squire  v.  Wright,  85  Mich.  76;  Morow 

6.  "New  Hampshire   Rule.  —  Pierce   v.  z/.  Jones,  41  Neb.  879;  Zaegel  t^.  Kuster, 

Jaquith,  48   N.  H.  231,  where  it  is  ob-  51  Wis.  31. 

served:  "Our   statute    providing  that  9.  Death  after  Decree — California. — 

real  actions  and   actions   of   ejectment  Cowell  v.  Buckelew,  14  Cal.  640.    Com- 

shall  not  abate   by  the    death  of  either  pare  Nagle  v.  Macy,  9  Cal.  426. 

party,  and   the   other   provisions   that  New  York.  —  Wing  v.  De  La  Rionda, 

executors   may  prosecute    and    defend  125  N.  Y.  678;   Hays  v.  Thomae,  56  N. 

any  action,  etc.,  against  their  deceased  Y.  521;  Harrison  v.  Simons,  3  Edw.  Ch. 

testator     or     intestate,     whether     the  (N.  Y.)   394;  Lynde    v.    O'Donnell,    12 

cause  of  action   by  law  survive  or  not.  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  286. 

can   properly  apply  only  to   that   class  South  Carolina. — Trenholm    v.  Wil- 

'  of  writs   of   entry  which   are   founded  son,  13  S.  Car..  174. 
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deficiency  is  asked,*  a  revivor  of  the  suit  is  not  necessary,*  and 
the  purchaser  is  entitled  to  a  writ  of  assistance  without  further 
formality.^ 

b.  Another  Action  Pending.  —  The  pendency  of  a  fore- 
closure  suit  brought  against  a  mortgagor  who  subsequently  dies, 
and  whose  interest  has  been  acquired  by  another  party,  does  not 
affect  the  right  to  bring  a  subsequent  foreclosure  suit  against  the 
purchaser,  the  first  suit  never  having  been  revived.*  Moreover, 
aside  from  statutory  provisions,  the  pendency  of  an  action  at 
law  on  the  note  is  not  a  bar  to  foreclosure  in  chancery.*  But 
where  the  statute  provides  that  there  can  be  but  one  action  for 
the  recovery  of  the  mortgage  debt,  a  resort  to  the  action  at  law  is 
a  bar  to  subsequent  foreclosure  and  a  waiver  of  the  mortgage  lien.* 
Under  a  statutory  provision  requiring  leave  of  court  to  commence 
an  action  on  the  note,  a  foreclosure  proceeding  instituted  subse- 
quently to  such  an  action  effects  a  discontinuance  of  the  latter.'' 

^..Former  Judgment.    (See  also  infra,  XIII.  Second  or 

Re-foreclosure.)  —  a  judgment  at  Law  on  the  Note  is   not,  in   the 


1.  Cowell  V.  Buckelew,  14  Cal. 
640. 

2.  Harrison  v.  Simons,  3  Edvv.  Ch. 
(N.  Y.)  394,  the  court  saying:  "  The 
right  or  equity  of  redemption  is  already 
foreclosed  by  the  decree.  It  appea^-s 
to  be  well  understood  that  the  death  of 
a  material  party,  after  decree  pro- 
nounced but  before  enrolment,  will  not 
prevent  the  enrolment,  and,  conse- 
quently, the  execution  of  the  decree. 
The  books  of  practice  lay  down  the 
rule  so  to  be;  and  adjudged  cases  are 
not  wanting  on  the  point.  2  Brown's 
Ch.  Pr.  694;  I  Newland's  Pr.  666." 
Hays  V.  Thomae,  56  N.  Y.  521;  Wing 
V.  De  La  Rionda,  125  N.  Y.  678. 

8.  Lynde  v.  O'Donnell,  12  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  286. 

4.  Foreclosures  against  Different  Be- 
fendants. —  Degrauw  v.  Attrill,  75  Fed. 
Rep.  764,  where  it  is  observed:  "  The 
cause  of  action  there  does  include  the 
foreclosure  of  the  same  mortgage;  but 
to  be  the  same  cause  of  action  for  the 
same  relief,  in  the  language  of  the 
plea,  it  must  be  not  only  for  the  fore- 
closure of  the  same  mortgage,  but  for 
its  foreclosure  for  and  against  the  same 
parties.  The  plaintiff  is  said  to  have 
been  the  owner  of  the  mortg'age  be- 
fore, and  to  have  prosecuted  the 
former  suit  for  his  own  benefit,  in  the 
name  of  Wright,  which  may  be,  and 
probably  is,  true.  If  so,  the  suit  for 
equitable  relief  should,  seemingly, 
have  been  brought  in  his  own  name, 
as  equitable  owner;  but  if  brought  by 


him  in  the  name  of  the  legal  holder, 
he  would  be  the  real  party,  and  be 
bound  by  the  proceedings.  If  not  so. 
and  he  purchased  pendente  lite,  he 
would  have  the  same  right  to  prose- 
cute, and  would  be  likewise  bound. 
So,  the  plaintiff's  side  in  this  suit  is 
the  same  as  that  in  the  former  suit, 
when  this  suit  was  brought.  But,  on 
the  other  side,  there  was  no  suit  pend- 
ing against  Attrill,  or  against  any  one 
who  could  be  affected  by  his  being  a 
party,  for  he  had  died,  nor  against  any 
personal  representative  of  his,  for  none 
had  been  brought  in,  or  appeared,  or, 
so  far  as  shown,  existed,  in  this  juris- 
diction; and,  as  his  interest  had  been 
taken  from  him  in  life,  neither  he  nor 
his  personal  representative  nor  his 
heir  would  be  a  necessary  party  after- 
wards; and,  as  neither  was  in  fact  a 
party,  there  was  no  presence  that 
could  affect  a  privy  in  law  or  estate  to 
either.  There  was  no  suit  pending  to 
which  this  owner  of  the  equity  of  re- 
demption was  so  a  party  or  a  privy 
that  he  could  be  foreclosed,  and  there- 
fore no  suit  praying  that  relief,  which 
is  the  relief  prayed  here." 

5.  Guest  ?'.  Byington,  14  Iowa  30. 
See  also  article  Another  Suit  Pend- 
ing, vol.  I,  p.  750. 

6.  Bacon  t-.  Raybould,  4  Utah  357. 

7.  Thomas  v.  Brown,  9  Paige  (N.  Y.) 
370;  Suydam  v.  Bartle,  9  Paige  (N.  Y.) 
294.  Compare  Williamson  v.  Cham- 
plin,  Clarke  Ch.  (N.  Y.)  9,  afftrmea 
8  Paige  (N.  Y.)  70. 


247 


Volume  IX. 


The  Action.         FORECLOSURE  OF  MORTGAGES.        Alatement. 

absence  of  a  statute  so  providing,  a  bar  to  a  bill  in  equity  to  fore- 
close.* Nor  is  the  right  to  sell  under  a  power  contained  in  a 
deed  of  trust  extinguished  by  a  judgment  on  the  note.* 

So  a  fiecovery  of  a  Judgment  upon  One  of  Two  Notes  which  the  Mortgage 
Secures  is  not  a  relinquishment  of  the  mortgagee's  lien  for  the 
amount  reduced  to  judgment.* 

A  Decree  of  Foreclosure  and  Sale  against  the  Administrator  of  the  Mortgagor  is 


1.  Judgment  at  Law  Not  Usually  a  Bar. 

—  Illinois.  —  Vansant  v.  Allmon,  23 
111.  30;  Hamilton  v.  Quimby,  46  111.  90. 

Indiana. — Severson  v.  Moore,  17 
Ind.  231;  Jenkinson  v.  Ewing,  17  Ind. 
505;  Applegate  v.  Mason,  13  Ind.  75. 

.\'fw  Hampshire.  — Tappan  v.  Evans, 
II  N.  H.  311. 

Statutory  Modifications.  —  In  A'ew 
Hampshire  it  was  once  held  that  the 
mortgagee  might  foreclose  even 
though  he  held  the  mortgagor's  body 
in  execution  under  a  judgment  at  law. 
Tappan  v.  Evans,  11  N.  H.  311. 

In  IVashington  a  statute  forbids  the 
pursuit  of  concurrent  remedies  upon 
the  debt  and  mortgage.  Wash.  Code, 
§  632.  But  it  has  been  held  that  this 
statute,  being  in  derogation  of  the 
common  law,  should  be  strictly  con- 
strued.    Hays  V.  Miller,  i  Wash.  Ter. 

143- 

In  California  it  is  also  provided  that 
there  can  be  one  action  for  the  recov- 
ery of  the  mortgage  debt.  California 
Code  Civ.  Pro.,  5^  726.  A  foreclosure 
is  accordingly  not  allowed  in  that  state 
after  a  judgment  at  law  on  the  note, 
Ould  V.  Stoddard,  54  Cal.  613;  Porter 
V.  Muller,  65  Cal.  512;  even  though 
such  judgment  was  rendered  in  an- 
other state,  Ould  v.  Stoddard,  54  Cal. 
613,  the  court  saying:  "  Unless  it  can 
be  held  that  this  action  is  not  for  the 
recovery  of  the  debt  secured  by  the 
mortgage,  it  necessarily  follows  that  it 
cannot  be  maintained.  There  has 
been  one  action  for  the  recovery  of 
that  debt,  which  culminated  in  a  judg- 
ment before  this  action  was  com- 
menced, and  the  law  says  that  there 
can  be  but  one  action  for  the  recovery 
of  a  debt  so  secured.  The  plaintiff 
might  have  brought  an  action  for  the 
recovery  of  the  debt,  and  demanded 
and  obtained  in  it  all  the  relief  that  he 
demands  in  this  action.  By  electing 
to  bring  an  action  upon%he  note  alone", 
did  he  not  waive  his  security?  It  is 
generally  conceded  that  the  obvious 
intention   of   the   legislature  in  enact- 


ing the  statute  under  consideration 
was  to  prevent  a  multiplicity  of  suits 
upon  transactions  of  this  character. 
The  right  to  bring  an  action  of  eject- 
ment upon  a  mortgage  had  been  taken 
away  before  the  enactment  of  this 
statute;  and  if  the  object  of  the  latter 
enactment  is  not  to  limit  a  mortgagee  to 
a  single  action  for  the  recovery  of  a 
debt  and  the  foreclosure  of  the  mort- 
gage by  which  it  is  secured,  it  would 
seem  to  be  objectless.  If  a  suit  can 
be  maintained  upon  a  note,  and  an- 
other upon  the  mortgage  by  which  it 
is  secured,  then  no  change  has  been 
effected  in  the  law  by  this  enactment, 
because  a  mortgagee  was  previously 
limited  to  those  two  actions.  The  law 
now  in  force  provides  for  a  single 
action,  in  which  a  mortgagee  can  secure 
all  that  he  could  formerly  secure  by 
two  actions,  and  the  necessity  of  two 
actions  is  therefore  entirely  obviated. 
It  is  not  difficult  to  discover  the  policy 
which  dictated  the  enactment  of  this 
statute.  The  tendency  of  modern 
legislation  is  to  prevent  a  multiplicity 
of  suits,  and  no  one  doubts  the  wis- 
dom of  it.  In  order  to  give  to  this 
statute  the  force  and  effect  which  the 
legislature  intended  it  should  have, 
we  must  hold  that  by  prosecuting  an 
action  upon  the  note  secured  by  the 
mortgage  to  final  judgment,  the  plain- 
tiff has  exhausted  his  remedy  upon 
both  the  note  and  the  security.  To 
hold  otherwise  would  be  to  hold  that 
there  may  be  two  actions,  where  the 
statute  declares  there  can  be  but  one." 
In  N^ew  York,  by  statute,  a  judgment 
at  law  for  the  debt  is  a  bar  to  subse- 
quent foreclosure.  North  River  Bank 
V.  Rogers,  8  Paige  (N.  Y.)  648;  Shu- 
felt  V.  Shufelt,  9  Paige  (N.  Y.)  137; 
compare  Pattison  v.  Powers,  4  Paige 
(N.  Y.)  549;  unless  an  execution  upon 
such  prior  judgment  has  been  returned 
unsatisfied,  Shufelt  v.  Shufelt,  9  Paige 
(N.  Y.)  137. 

2.  Hamilton  ?'.  Quimby,  46  111.  90. 

3.  Applegate  v.  Mason,  13  Ind.  75. 
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no  bar  to  a  subsequent  suit  against  the  heirs  to  enforce  the  lien  of 
the  mortgage  and  effect  a  sale  of  the  premises.* 
rv.  Venue  AND  FoETTM  —  1.  The  Locus  —  a.  Early  Chancery 

Rule;   Foreclosure  Suit  Personal  and  Transitory. 

Strange  as  it  may  appear  to  the  modern  practitioner,  the  fore- 
closure suit,  which  has  now  in  most  jurisdictions  many  of  the 
marks  of  a  local  action,*  was  originally  not  such^  at  all,  but  was 
personal  and  transitory  in  its  character.  For  one  of  the  distin- 
guishing features  of  a  local  action  is  that  title  to  land  may  be 
determined  therein,'  and  it  has  always  been  the  general  rule 
that  a  foreclosure  suit  is  not  a  proper  proceeding  in  which  to  liti- 
gate questions  of  title."*  Moreover,  the  original  powers  of  chancery 
enabled  it  to  act  only  hi  personam,^  and  jurisdiction  merely  of  the 
res,  without  that  of  the  person,  was  insufficient  to  justify  its  action.* 
Hence  it  was  that  the  foreclosure  suit  was  formerly  brought 
wherever  the  mortgagor  might  be  found,  regardless  of  the  place 
where  the  land  lay  or  where  the  mortgage  was  executed.  Thus 
in  a  very  early  English  case,  involving  the  foreclosure  of  a  mort- 
gage on  the  island  of  Sark,  the  fact  that  the  mortgagor  was 
served  with  process  in  England  was  deemed  sufficient  to  give 
the  court  of  chancery  of  that  country  full  jurisdiction,  though  the 
mortgaged  isle  was  subject  to  a  distinct  system  of  courts.''  And 
in  England  still,  where  strict  foreclosure  is  employed,  equity  has 
jurisdiction  to  render  a  decree  cutting  off  the  right  of  redemption 
respecting  mortgaged  land  situated  in  the  colonies,  the  mortgagor 
and  mortgagee  being  Englishmen.®     Some  of  the  earlier  and  later 

1.  Willis  V.  Farley,  24  Cal.  491.  Penn  v.  Baltimore,  i  Ves.  447;  Grace 

2.  "  It  is  in  its   nature  local."    Pea-     v.  Hunt,  Cooke  (Tenn.)  341. 

body,  J.,   in  Wheeler  v.   Maitland,    12  6.  Grace    v.    Hunt,     Cooke    (Tenn.) 

How.  Pr.  (N.  Y.  Supreme  Ct.)  35.  341. 

3.  Palmer  v.  Mead,  7  Conn.  157.  7.  Toller  v.  Carteret,  2  Vern.  494. 
Compare  Broome  v.  Beers,  6  Conn.  The  defendant  claimed  that  the  island 
198;  Swift's  Digest,  vol.  2,  p.  197.  of    Sark    was    part    of •  the    duchy   of 

4.  Chapin  v.  Walker,  2  McCrary  (U.  Normandy,  having  laws  of  its  own, 
S.)  175;  Dial  V.  Reynolds,  96  U.  S.  340.  and  was  under  the  jurisdiction  of  the 
See  also  the  discussion  of  this  point,  courts  of  Guernsey.  The  Lord  Keeper 
infra,  V.  2.  d.  (i)  Adverse  and  Para-  overruled  the  plea  of  jurisdiction  on 
mount  Claimants.  the  ground  mentioned  in   the  text,  and 

In   Connecticut    it   was    formerly  the  also  for  the   reason  that   the  mortgage 

rule  that  title  could  not  be  litigated  in  covered  the  whole  island, 

a  foreclosure  suit.     Bull  z/.  Meloney,  27  8.  Paget  v.   Ede,    L.    R.   18  Eq.  n8. 

Conn.   560;  Palmer  v.  Mead,  7  Conn,  where  Vice  Chancellor  Bacon  said,  in 

149;    Broome   v.    Beers,  6   Conn.   198;  delivering   the   opinion-      "The    case 

Austin  V.  Burbank,  2  Day  (Conn.)  474.  is  the  plainest  and  simplest  that  can  be 

But  these  decisions  have    since   been  conceived.     The   owner  of  an  estate  in 

overruled,  and  a  contrary  doctrine  now  Nevis,  subject  to  a  certain   charg«  or 

prevails    in    that    state.       DeWolf    v.  incumbrance,   together    with    the    per- 

Sprague     Mfg.     Co.,    49    Conn.    306;  sons  entitled  to  that  charge  or  incum- 

Cowles  V.  Woodruff,  8  Conn.  35;  Wil-  brance,  agrees  to  make  a  security  by 

Hams     V.     Robinson,     16    Conn.     517;  way  of   mortgage.     The    deed    is  exe- 

Wooden   v.    Haviland,    18    Conn.    loi;  cuted,   the   legal   estate   passes   to  the 

Hill  V.  Meeker,  23  Conn.  592.  mortgagee,  the   formalities   which   the 

5.  Lord    Chancellor    Hardwicke,   in  law  of   Nevis   requires   in   the   way  of 
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doctrines  in  several  of  the 
notes.* 


United  States  are  considered  in  the 


registration  are  complied  with,  and  the 
legal  estate  is  clearly  and  plainly  in 
Mr.  Adam,  who  has  become  bankrupt, 
his  assignees  being  the  present  plain- 
tiffs. Then  what  remains  ?  The  equity 
of  redemption.  It  is  said  that  that  is 
an  estate.  B-ut  it  is  by  a  figure  of 
speech  only  that  it  can  be  called  an 
estate.  It  may  be  in  some  instances 
that  a  husband  may  have  a  title  by 
courtesy,  and  that  gavelkind  and  bor- 
ough English  may  apply  to  it.  All 
these  are  necessary  consequences  of 
the  law  which  recognizes  the  interest 
of  a  mortgagor  in  his  equity  of  redemp- 
tion, but  they  do  not  alter  the  nature 
of  the  interest  or  create  an  estate;  and 
in  my  opinion  it  is  a  misapplication  of 
terms  to  call  an  equity  of  redemption 
an  estate  in  the  proper  technical  legal 
sense.  That  it  is  a  right  is  beyond  all 
■  doubt  —  a  right  which  may  be  enforced 
in  this  court,  and  which  is  recognized 
by  the  record  in  this  case.  I*  am  then 
threatened  with  this,  that  I  know  noth- 
ing about  the  law  of  Nevis  (which  is 
quite  true  —  nothing  judicially),  and 
that  I  cannot  make  this  decree  because 
it  may  lead  to  inconvenient  conse- 
quences, and  to  some  conflict  with  the 
law  of  Nevis.  I  do  not  conceive  the 
possibility  of  any  such  thing  happen- 
ing. If  there  were  any  foundation  for 
the  suggestion,  it  ought  to  have  ap- 
peared in  the  pleadings.  The  decision 
of  the  court  ought  to  be  asked  upon 
the  subject,  and  there  is  no  trace  of 
any  such  thing  in  the  pleadings,  but 
only  a  vague  suggestion  that  this 
court  has  not  jurisdiction.  As  I  am 
satisfied  that  it  is  a  jurisdiction  which 
has  been  very  frequently  employed  in 
the  case  of  appointing  receivers  of 
mortgaged  estates  in  the  colonies,  and 
as  I  cannot  entertain  any  doubt  that 
the  court  has  a  right  as  between  the 
English  mortgagor  and  the  English 
mortgagee  to  enforce  that  personal 
contract  between  them,  although  one 
of  the  consequences  of  it  may  be  to 
vest  in  the  plaintiffs  the  absolute  inter- 
est in  the  mortgaged  estate,  which  at 
present  is  qualified  only  by  the  exist- 
ence of  the  equity  of  redemption,  I 
cannot  hesitate  for  a  moment  in  say- 
ing that  the  suit  which  is  brought  for 
the  purpose  of  having  the  account 
taken,  of  realizing  the  estate  if  it 
should  be  necessary,  and  giving  to  the 


mortgagor  the  opportunity  of  redeem- 
ing it  if  he  thinks  fit  to  do  so,  is  prop- 
erly brought  in  this  court.  Upon  the 
point  of  jurisdiction,  there  is,  in  my 
opinion,  no  reason  whatever  for 
doubt." 

1.  In  Connecticut  it  was  held  in  early 
decisions  that  a  bill  of  foreclosure 
might  be  brought  in  a  county  other 
than  that  in  which  the  land  was  situ- 
ated. Palmer  v.  Mead,  7  Conn.  157; 
Broome  v.  Beers,  6  Conn.  198,  where 
the  court,  J>er  Peters,  J.,  said:  "  The 
plaintiff  in  error  has  taken  several  ex- 
ceptions to  the  decree  in  question. 
The  first  is  that  the  suit  was  not 
brought  in  the  proper  county.  The 
title  of  land  is  not  in  question;  and 
such  suits  have  always  been  considered 
transitory.  2  Swift's  Dig.  197;  Pow. 
Mort.1043;  Anonymous,  2  Ch.  Cas.  244; 
Owen  v.  Granger,  cited  in  Austin  v. 
Burbank,  2  Day  (Conn.)  477;  Owen  v. 
Mather,  Superior  Court,  Hartford 
county,  1816;  Stat.  34,  tit.  6,  c.  i,  §  6 
(ed.  1808)."  And  while  the  rule  has 
since  been  changed  by  statute  in  refer- 
ence to  suits  where  all  parties  are  non- 
residents (Conn.  Gen.  Stat.  1888,  §  967), 
it  seems  otherwise  to  remain  the  same 
in  that  state. 

In  South  Carolina  the  place  of  trial  in 
a  foreclosure  suit  was  formerly  deter- 
mined, not  by  the  locality  of  the  land, 
but  by  the  county  in  which  the  defend- 
ants or  a  majority  of  them  resided. 
Trapier  v.  Waldo,  16  S.  Car.  283.  And 
it  was  then  the  practice  to  transfer  the 
cause  to  the  county  of  defendant's  resi- 
dence, if  originally  brought  elsewhere. 
Smith  V.  Petigru,  2  Strob.  Eq.  (S.  Car.) 
324;  Trapier  v.  Waldo,  16  S.  Car.  283. 
The  rule  has  now  been  changed  by 
statute.  See  S.  Car.  Code  of  Proced- 
ure, §  146. 

,  In  Tennessee  it  was  once  held  a  good 
plea  in  abatement  to  a  bill  of  foreclos- 
ure that  the  cause  of  action  did  not 
originate  within  the  state,  and  that  the 
original  process  was  hot  served  upon 
defendant  personally.  Grace  v.  Hunt, 
Cooke  (Tenn.)  341.  Compare  Avery  v. 
Holland,  2  Overt.  (Tenn.)  71.  It  is 
now  provided  by  statute  in  Tennessee 
that  the  suit  may  be  brought  in  any 
county  where  the  land  or  a  portion 
thereof    lies.      See    Tennessee    Code, 

§  35,  p.  515- 

In   Kentucky    it    was    formerly   held 
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b.  Statutory  Changes  Making  Foreclosure  Suit 
EITHER  Transitory  or  Local  —  (i)  Venue  Determined  at 
Option  of  Plaintiff.  —  The  first  departure  from  the  early  chan- 
cery rule  under  which  the  foreclosure  suit  was  treated  as  transi- 
tory was  effected  by  statutes  permitting  the  suit  in  some 
cases  to  be  brought  in  the  county  where  the  land  lay.  Such 
statutes  have  been  enacted  in  Alabama,^  lowa,^  Tennessee^  and 


that  a  suit  merely  to  foreclose  the 
equity  of  redemption  was  transitory, 
and  could  be  brought  in  any  county 
where  the  defendant  might  be  served 
with  process.  Caufman  v.  Sayre,  2  B. 
Mon.  (Ky.)  202^  Owings  v.  Beall,  3 
Litt.  (Ky.)  103.  Kentucky  Civil  Code, 
§  62,  now  requires  the  suit  to  be 
brought  in  the  county  where  the  land 
is  located. 

In  Massachnsetts  it  has  been  recently 
held  that  a  bill  to  redeem  was  within 
the  statutory  provision  that  suits  might 
be  brought  in  any  county  whe  e  a 
transitory  personal  action  between  the 
same  parties  was  proper.  Dary  v. 
Kane,  158  Mass.  376,  where  the  court 
said:  "  By  Stat.  1883,  c.  223,  §  13, 
suits  in  equity  may  be  brought  in  any 
county  where  a  transitory  personal  ac- 
tion between  the  same  parties  might 
be  brought.  The  defendant  contends 
that  a  bill  to  redeem  land  from  a  mort- 
gage does  not  come  within  this  provi- 
sion, and  that  it  can  only  be  brought 
in  the  county  where  the  land  lies. 
But  such  bill  is  clearly  a  suit  in  equity 
within  the  meaning  of  the  statute. 
This  is  shown  conclusively  by  the  form 
enacted  with  the  statute." 

1.  In  Alabama  the  complainant  may 
elect  to  foreclose  either  in  the  forum  of 
the  mortgagor's  residence  or  in  that 
where  the  property  is  situated. 
Reeves  v.  Brown,  103  Ala.  537,  distin- 
gtdshing  Boiling  v.  Munchus,  65  Ala. 
558.  Compare  Harwell  v.  Lehman,  72 
Ala.  344.  And  where  the  land  lies  in 
two  different  counties,  the  bill  brought 
in  one  does  not  disclose  on  its  face  a 
want  of  jurisdiction.  Boiling  v.  Mun- 
chus, 65  Ala.  558.  But  this  right  of 
election  on  the  part  of  the  complainant 
is  limited  to  suits  where  land  is  the 
exclusive  subject-matter,  and  is  inap- 
plicable to  the  foreclosure  of  a  mort- 
gage covering  both  real  and  personal 
property.  Ashurst  v.  Gibson,  57  Ala. 
584,  where  the  court,  by  Brickell,  C. 
J.,  said:  "  Land  must  be  the  sub- 
ject-matter, and  the  exclusive  subject- 
matter,    of    suit,    or    the    jurisdiction 


conferred  by  the  act  does  not  attach. 
Remedies  must  be  pursued  in  the  dis- 
trict of  the  residence  of  a  material  de- 
fendant, if  land  and  personal  property 
are  the  subject-matter  of  suit.  Juris- 
diction of  the  one  cannot  draw  to  the 
court  jurisdiction  of  the  other.  A 
mortgage  may  embrace  a  very  incon- 
siderable  quantity  of  land,  of  insignifi- 
cant  value,  and  personal  property  of 
very  large  value;  it  could  not  properly 
be  said,  a  suit  for  foreclosure,  or  for 
redemption,  had  for  its  subject-matter 
land.  Its  subject-matter  is  land  and 
personal  property,  and  in  such  a  case 
it  would  contravene  the  spirit  and 
policy  of  our  legislation  to  subject  par- 
ties to  suit  in  the  county  in  which  the 
land  is  situate,  without  the  county  of 
their  residence.  Or  it  may  be,  and  that 
may  be  the  fact  in  this  case,  that  a 
mortgage  may  embrace  lands  of  large 
value  and  personal  property  compara- 
tively insignificant  in  value.  All  tha 
can  be  said  is,  if  a  foreclosure  or  re- 
demption is  sought  as  to  both,  that 
the  suit  has  not  for  its  subject-matter 
land,  but  personal  property  and  land, 
and  jurisdiction  of  it  is  dependent  on 
the  residence  of  the  defendants.  The 
demurrer  and  the  plea  to  the  jurisdic- 
tion should  have  been  sustained." 

2.  In  Iowa,  while  the  statutory  rule 
was  formerly  different  (Chadbourne  v. 
Oilman,  29  Iowa  181),  it  is  now  optional 
with  the  plaintiff  to  bring  foreclosure 
either  in  the  county  where  the  land  is 
situated  or  in  that  where  the  note  is 
payable.  Equitable  L.  Ins.  Co.  v. 
Gleason,  56  Iowa  47;  Iowa  L.  &  T.  Co. 
V.  Day,  63  Iowa  459.  It  was  formerly 
permissible  to  bring  the  suit  either  in 
the  county  where  the  premises  were 
located  or  in  that  of  the  mortgagor's 
residence.  Cole  v.  Conner,  10  Iowa 
299;  Finnagan  v.  Manchester,  12  Iowa 
522.  But  the  statute  under  which 
these  latter  decisions  were  rendered 
has  been  changed.  See  cases  first 
above  cited.  But  if  the  maker  of  the 
note  is  served  by  publication  only,  the 
action  must  be  brought  in  the  county 
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Texas.^  In  Kentucky  it  was  formerly  the  rule  that  if  the  bill 
sought  merely  the  foreclosure  of  the  equity  of  redemption,  the 
suit  was  transitory,  but  if  a  sale  of  the  premises  was  asked,  the 
action  became  local.*     There  are  similar  dicta  elsewhere.' 

(  2  )  Venue  Local  unless  Waived  by  Defendant  or  Changed  by 
Court.  —  A  still  further  innovation  upon  the  earlier  chancery 
practice  was  made  by  statutes  enacted  in  some  jurisdictions  which 
changed  foreclosure  into  a  local  action  except  in  cases  where  the 
defendant  took  steps  to  make  it  transitory.  Thus  in  the  former 
territory  of  Dakota  *  and  in  the  states  of  North  Dakota,^  North 
Carolina^  and  South  Carolina,""  statutes  were  enacted  which 
required  that  the  mortgage  be  foreclosed  in  the  county  where 
the  land  was  situated,  but  which  also  provided  that  suits  brought 
in  other  counties  might  be  tried  therein,  unless  defendant  before 
answering  made  a  written  demand  for  trial  in  the  proper  county. 
A  similar  statute  was  formerly  in  force  in  New   York,^  and  also 


where  the  land  is  situated.     Iowa  L.  & 
T.  Co.  V.  Day,  63  Iowa  459. 

1.  In  Tennessee  and  Texas  it  is  also 
permissible  to  sue  either  in  the  county 
of  the  defendant's  domicil  or  in  that 
of  the  situs  of  the  mortgaged  property. 
Tenn.  Code,  §  3515;  Sayles's  Texas 
Civil  Statutes,  art.  1198,  §  11;  Kinney 
V.  McCleod,  9  Tex.  78.  And  this  rule 
is  applicable  to  a  suit  for  the  purpose 
of  foreclosing  a  vendor's  lien.  Joiner 
V.  Perkins,  59  Tex.  300.  But  it  will 
not  permit  the  maintenance  of  a  suit  in 
the  county  where  the  land  is  situated 
against  a  purchaser  who  has  assumed 
the  payment  of  the  mortgage  and  who 
resides  in  another  county,  the  mort- 
gagor not  being  made  a  party.  Hig- 
gins  -'.  Frederick,  32  Tex.  283,  where 
the  court,  pfr  Morrill,  C.  J.,  said: 
"  To  the  general  rule  that  no  person 
shall  be  sued  out  of  the  county  of  his 
domicil,  there  are  eleven  exceptions, 
and  the  plaintiff  relied  upon  the  tenth, 
which  provides  that  '  in  cases  for  the 
foreclosure  of  mortgages  or  liens,  suits 
may  be  instituted  in  the  county  where 
the  mortgaged  property  may  be.'  The 
plaintiff  insists  that  because  Schleyer 
had  mortgaged  certain  land  in  Bexar 
county  to  secure  the  payment  of  the 
notes,  and  because  Higgins  had  prom- 
ised to  pay  the  notes,  therefore  the 
suit  is  to  foreclose  the  mortgage,  and 
that  the  suit  is  properly  brought  in  the 
county  where  the  mortgaged  land  lies, 
and  especially,  as  in  this  case,  where 
Higgins  owns  the  land  subject  to  the 
mortgage.     There  is  no   pretense  that 


Higgins,  or  any  other  parties,  except 
Schleyer,  made  the  mortgage.  And  as 
the  statute  provides  in  the  tenth  excep- 
tion for  those  cases  only  where  '  the 
foreclosure  of  mortgages  or  liens  is  the 
specific  object  of  the  suit,'  it  would 
seem  that  the  foreclosure  of  the  mort- 
gage must  be  the  principal  cause  of 
the  action,  and  not  a  mere  incident 
to  another  action.  But  the  only  mort- 
gage that  is  noticed  in  the  petition  was 
between  Schleyer  as  mortgagor  and 
Frederick  as  mortgagee,  and  Higgins 
was  no  party  to  it.  The  proper  parties 
to  a  suit  for  the  foreclosure  of  this 
mortgage  were  the  parties  to  it.  We, 
therefore,  conclude  that  this  cannot  be 
regarded  as  a  suit  to  foreclose  the 
mortgage,  and  that  the  exception  of 
plaintiff,  if  properly  pleaded,  ought  to 
be  sustained." 

2.  CaufmanT/.  Sayre,  2  B.  Mon.  (Ky.) 
202;  Owings  V.  Beall,  3  Litt.  (Ky.)  103. 

3.  Cole  V.  Conner,  10  Iowa  299; 
Lichty  V.  McMartin,  ir  Kan.  565. 

4.  Dakota  Code  Civ.  Pro.,  §  92,  con- 
strued in  Territory  v.  Judge,  5   Dakota 

275. 
6.  Rev.  Code  N.  Dak.,  §  5244. 

6.  Code  N.  Car.,  §§  190,  195,  con- 
strued in  Falls  of  Neuse  Mfg.  Co.  v. 
Brower,  105  N.  Car.  440.  But  see 
Fraley  v.  March,  68  N.  Car.  160. 

7.  S.  Car.  Code,  §  149,  construed  in 
Trapier  v.  Waldo,  16  S.  Car.  276. 

8.  Old  Code  of  New  York,  §  126,  con- 
strued in  March  v.  Lowry,  16  How.  Pr. 
(N.  Y.  Supreme  Ct.)  41,  26  Barb.  (N. 
Y.)  197. 
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in  Wisconsin.^  Under  such  provisions  it  has  been  held  that  the 
failure  of  the  defendant  to  make  the  demand  constitutes  a  waiver 
of  the  requirement  as  to  the  bringing  of  the  suit  in  a  particular 
place,  and  that  the  suit  may  proceed  in  any  county  where  it  has 
thus  been  brought.* 

No  Discretion  to  Refuse  Proper  Demand.  —  But  where  a  demand  lor  the 
transfer  of  the  cause  is  properly  made  it  is  mandatory  on  the  part 
of  the  trial  judge  to  grant  it,  even  though  there  are  other  ques- 
tions to  be  determined  in  the  suit  than  those  which  affect  the 
property.' 

In  New  York  it  is  the  general  rule  that  the  loreclosure  suit 
should  be  brought  in  the  county  where  the  premises  are  located,* 
even  though  the  mortgage  may  have  been  executed  and  delivered 
and  the  money  loaned  in  another  county.*  But  this  is  subject 
to  the  right  of  the  court  to  change  the  place  of  the  trial.* 

c.  Statutory  Changes  Making  Suit  Purely  Local  — 
(i)  In  General.  —  Foreclosure  as  a  local  action  is  now  the  method 
which  more  generally  prevails  than  any  other,  by  virtue  of  statutes 
which  have  completely  revolutionized  the  original  form  of  the 
action.  The  usual  provision  in  these  statutes  is  that  the  suit 
must  be  brought  in  the  county  wherein  the  subject  thereof,  or 
some  part  of  it,  is  situated.'' 


1.  Pereles  v.  Albert,  12  Wis.  666. 
For  the  present  Wisconsin  rule,  see 
Brockway  v.  Carter,  25  Wis.  510; 
Beach  v.  Sumner,  20  Wis.  274. 

2.  Dakota,  —  Territory  v.  Judge,  5 
Dakota  275. 

A'ew  York.  —  March  v.  Lowry,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  41. 

South  Carolina.  —  Trapier  v.  Waldo, 
16  S.  Car.  276. 

Wisconsin.  —  Pereles  v.  Albert,  12 
Wis.  666. 

Compare  O'Neil  v.  O'Neil,  54  Cal. 
187;  Gill  V.  Bradley,  21  Minn.  15;  Lane 
V.  Burdick,  17  Wis.  92;  Beardsley  v. 
Dickerson,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  81.  See  also  Tolman  v.  Smith, 
85  Cal.  280. 

3.  Falls  of  Neuse  Mfg.  Co.  v. 
Brower,  105  N.  Car.  440.  Compare 
Jones  V.  Statesville,  97  N.  Car.  86. 

4.  New  York  Code  Civ.  Pro.,  §  982. 

5.  Miller  v.  Hull,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  325. 

6.  New  York  Code  Civ.  Pro.,  §  987. 

7.  Arkansas.  —  Digest  of  Statutes 
1884,  §  4994. 

California.  —  Constitution,  art.  6, 
§  5,  construed  in  Rogers  v.  Sheriff,  104. 
Cal.  288.  This  was  also  the  rule  in 
California  prior  to  the  adoption  of  the 
present  constitution.     Goldtree  v.  Mc- 


Alister,  86  Cal.  93;  Campbell  v.  West, 
86  Cal.  197.  Compare  Southern  Pac. 
R.  Co.  V.  Pixley,  103  Cal.  118;  Vallejo 
V.  Randall,  5  Cal.  461;  Cal.  Code  Civ. 
Pro.,  §  25. 

Colorado,  —  Fletcher  v.  Stowell,  17 
Colo.  94. 

Delaware.  —  The  statutory  foreclos- 
ure by  scire  facias  is  required  to  be 
brought  in  the  county  where  the  mort- 
gaged premises  are  situated.  Rev. 
Stat.  1893,  c.  Ill,  §  55. 

Florida.  —  Central  Trust  Co.  v. 
Florida  R.,  etc.,  Co.,  43  Fed.  Rep.  751. 
Compare  Pittsburgh,  etc.,  R.  Co.  v. 
Rothschild,  (Pa.  1886)  4  Atl.  Rep.  385, 
26  Am.  &  Eng.  R.  Cas.  57. 

Georgia,  —  Code  Ga.,  §  3962,  con- 
strued in  Hackenhull  v.  Westbrook, 
53  Ga.  285, 

Indiana.  —  Rev.  Stat.  1888,  §  307. 

Kansas. — Code  Kan.,  §  5225;  App 
V.  Bridge,  McCahon  (Kan.)  118. 
Compare  Shields  v.  Miller,  9  Kan.  390; 
Lichty  V.  McMartin.  11  Kan.  565. 

Kentucky. —QU.  Code  Ky.,  §  62, 
construed  in  Hendrix  v.  Nesbilt,  96 
Ky.  652. 

Nebraska.  —  Code  Neb.,  §§  51.  845- 

New  I/a !>:^->s hire.  —  Tucker  v.  Lake, 
(N.  H.  1892)^29  Atl.  Rep.  406. 

New   York.  —  'm.  Y.  Code  Civ.  Pro.. 
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Directory  Provisions.  —  Some  of  these  acts  merely  provide  that  the 
suit  may  be  brought  in  the  county  of  the  situs  of  the  mortgaged 
property.*  And  these  may,  therefore,  still  be  regarded. as  leaving 
the  venue  to  the  election  of  the  plaintiff. 

Kandatory  Provisions.  —  But  where  the  language  of  the  statute  is 
that  the  suit  shall  be  brought  in  the  county  where  the  land  lies, 
its  provisions  are  not  merely  directory,  but  prohibit  the  pendency 
of  the  action  elsewhere.* 


1  982;  Miller  v.  Hull,  3  How.   Pr.  (N. 
Y.  Supreme  Ct.)  325. 

Pennsylvania.  —  Act  of  March  23, 
1877;  Prospect  Bldg.,  etc.,  Assoc,  v. 
Russel.  36  W.  N.  C.  (Pa.)  260. 

South  Carolina.  —  Code  S.  Car., 
8  146;  Kaminisky  v.  Trantham,  45  S. 
Car.  8;  Trapier  v.  Waldo,  16  S.  Car. 
276;  Wagener  v.  Swygert,  30  S.  Car. 
296.  Compare  Barrett  v.  Watts,  13  S. 
Car.  441. 

Tennessee.  —  Code  Tenn.  1884, 5^  3515. 

Washington.  —  Practice  Act,  1877, 
§  48,  construed   in  Wood  v.  Mastick, 

2  Wash.    Ter.    69;    Stevens   v.    Ferry, 
48  Fed.  Rep.  7. 

Wisconsin.  —  Laws  1862,  c.  243,  §  i, 
construed  in  Brockway  v.  Carter,  25 
Wis.  510;  Beach  v.  Sumner,  20  Wis. 
274. 

1.  E.  g.  Code  Tenn.,  §  3515. 

2.  Beach  v.  Sumner,  20  Wis.  274. 

Construction  of  Statutes.  —  Such  a  stat- 
ute constitutes  a  limitation  upon  an- 
other which  authorizes  judges  to  hear 
and  determine  foreclosure  matters  at 
chambers,  and  a  judge  holding  court 
in  one  county  is  without  jurisdiction  to 
order  the  purchaser  at  foreclosure  sale 
in  another  county  to  show  cause  why 
he  should  not  comply  with  his  bid. 
Kaminisky  v.  Trantham,  45  S.  Car.  8. 

So  in  New  York,  the  statute  author- 
izing the  adjournment  of  special  terms 
to  the  chambers  of  any  justice  residing 
in  the  district  will  not  warrant  the 
transfer  of  a  foreclosure  suit  to  an- 
other county  to  be  there  heard  at 
chambers,  even  though  by  a  subse- 
quent adjournment  the  cause  is  after- 
wards heard  in  the  county  where  the 
premises  are  located.  Gould  v.  Ben- 
nett, 59  N.  Y.  124,  where  the  court,  per 
Grover,  J.,  said:  "  The  counsel  for 
the  plaintiff  insists  that  this  was  author- 
ized by  the  amendment  to  section  24 
of  the  code,  providing  that  special 
terms  may  be  adjourned  to  be  held  at 
a  future  day  at  the  chambers  of  any 
justice  of  said  court  residing  within  the 
district,  by  an  entry  in  the  same  man- 


ner, and  then  adjourned  from  time  to 
time,  as  the  justice  holding  the  same 
shall  order  and  direct.  This  position 
cannot  be  sustained.  It  was  not  the 
intention  of  the  amendment  to  transfer 
the  trial  of  local  cases  to  other,  and 
perhaps  distant,  counties  to  which  the 
term  might  be  adjourned,  but  to  facili- 
tate the  transaction  of  such  business  as 
might  have  been  done  in  the  county  to 
which  the  term  was  adjourned,  at  a  term 
originally  appointed  to  be  held  there. 
The  counsel  for  the  plaintiff  further 
insists  that  the  error  was  obviated,  for 
the  reason  that  the  judge,  after  partly 
trying  the  case  in  Brooklyn  by  taking 
a  part  of  the  testimony,  adjourned  the 
further  proceedings  in  the  trial  l^  a 
special  term  thereafter  to  be  held  in 
the  county  of  Westchester,  at  which 
further  testimony  was  taken  and  the 
judgment  given.  This,  so  far  from 
obviating  the  error,  unless  consented 
to  was  an  additional  error.  The  court 
has  no  more  authority  to  require  par- 
ties, without  their  consent,  to  go,  with 
their  witnesses,  from  county  to  county, 
partially  trying  the  case  in  each,  in 
cases  triable  by  the  court  without  jury, 
than  it  has,  in  cases  triable  by  jury,  to 
require  the  jurors  to  attend  out  of  their 
county." 

But  in  California,  where  the  land  lies 
in  more  than  one  county,  a  court  in 
one  of  the  counties  which  forms  the 
situs  of  a  part  of  the  land  may  render 
a  decree  of  sale  and  direct  the  issue  of 
a  sheriff's  deed  embracing  those  por- 
tions of  the  premises  which  lie  outside 
the  locus  fori.  Goldtree  v,  McAlister, 
86  Cal.  93,  where  the  point  is  thus  dis- 
cussed in  the  opinion:  "  In  providing 
that  an  action  for  the  foreclosure  of  a 
mortgage  may  be  commenced  and  tried 
in  any  county  in  which  any  part  of  the 
mortgaged  property  is  situated,  it  must 
have  been  the  intention  of  the  legisla- 
ture that  the  mortgage  should  be  fore- 
closed in  such  county;  that  is  to  say, 
that  every  judicial,  ministerial,  and 
executive  official  act  necessary  to  effect 
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Division  of  County  before  or  After  Suit.  —  Where  a  foreclosure  suit  is 
commenced  in  the  proper,  county,  it  will  not  be  defeated  by  a 
subsequent  division  of  the  county,*  and  the  courts  of  the  old 
county  retain  jurisdiction  over  it.*  Even  where  suit  is  begun 
after  the  division  of  the  county,  but  prior  to  the  time  when  the 
terms  of  the  court  therein  are  provided  for,  the  courts  of  the  old 
county  are  empowered  to  render  a  valid  decree.*  But  if  a  com- 
plaint describes  the  lands  as  situated  in  the  old  county,  without 
identifying  them  as  located  in  the  new  county  where  the  action 
is  brought,  a  finding  that  they  are  so  lately  located  cannot  be 
sustained."* 

•Foreclosure  of  Vendor's  Lien.  —  In  California,  an  action  to  foreclose 
a  vendor's  lien  is  local,  and  a  court  of  the  county  where  the  land 


a  foreclosure  might  be  performed  in 
any  county  in  which  any  part  of  the 
property  was  situated.  A  piece  of 
mortgaged  land  may  be  partly  situated 
in  several  different  counties,  as  where 
three  or  four  counties  corner  upon  it, 
and  also  where  it  is  traversed  by  a 
meandering  stream  which  marks  the 
boundary  line  between  two  counties. 
In  such  case  it  would  be  very  incon- 
venient and  unnecessarily  expensive 
to  require  each  part  of  the  land  to  be 
separately  sold  and  conveyed  by  the 
sheriff  of  the  county  in  which  it  is 
situated.  Beside,  it  would  generally 
turn  out  that  the  sum  of  the  value  of 
all  the  parts  thus  sold  would  not  equal 
the  value  of  the  undivided  whole. 
These  considerations  strengthen  the 
construction  permitting  the  mortgage 
to  be  completely  foreclosed  in  any  one 
of  the  counties  in  which  any  part  of  the 
mortgaged  property  is  situated." 

1.  Tolman  v.  Smith,  85  Cal.  280; 
Buckinghouse  v.  Gregg,  19  Ind.  401. 

2.  Arnold  v.  Styles,  2  Blackf.  (Ind.) 
391;  Buckinghouse  v.  Gregg,  19  Ind. 
401;  Tolman  v.  Smith,  85  Cal.  280. 

3.  Milk  V.  Kent,  60  Ind.  226. 

4.  Campbell  v.  West,  86  Cal.  197, 
where  the  court  said:  "  It  is  claimed 
that  the  complaint  contained  no  descrip- 
tion or  allegation  showing  that  the 
property  against  which  foreclosure  is 
sought  was  situate  within  the  jurisdic- 
tion of  the  court.  The  action  must  be 
brought  in  the  county  in  which  the  land 
is  situate.  (Const.,  art.  6,  §  5;  Code 
Civ.  Pro.,  §  392.)  The  complaint  in 
this  case  contains  no  description  of  the 
property,  except  as  it  is  found  in  the 
copy  of  the  mortgage  attached  as  an 
exhibit,  and  that  describes  it  as  being 
situate  in  the  county  of  Los  Angeles. 


The  court  finds  and  recites  in  its  decree 
that  the  land  is  situate  in  the  county 
of  Orange,  and  that  the  same  was  for- 
merly a  part  of  the  county  of  Los  An- 
geles. This  finding  and  recital  would 
be  sufficient,  if  there  was  anything  in 
the  complaint  to  support  it,  but  there 
is  not.  The  court  will  take  judicial 
notice  of  the  boundaries  of  the  county, 
and  of  the  location  of  lands  described 
by  government  subdivisions,  as  by 
township,  range,  and  section,  and  the 
legal  subdivisions  thereof;  but  it  can- 
not take  judicial  notice  of  the  location 
of  lands  designated  simply  by  name 
or  reference  to  a  private  survey,  as  in 
this  case.  The  only  description  given 
in  the  complaint  or  mortgage  attached 
is  that  it  is  '  situate  in  the  county  of 
Los  Angeles,  state  of  California,  and 
described  as  follows,  to  wit:  In  Ran- 
cho  Santiago  de  Santa  Ana,  the  whole 
of  block  N  (except  thirteen  acres  on  the 
east  side  thereof  heretofore  sold  to 
Mrs.  Gearheart),  the  same  being  and 
lying  in  the  Gray  tract,  as  surveyed 
and  subdivided  by  George  Knox  in 
February,  1881,  a  plat  of  which  tract  is 
duly  recorded  in  the  office  of  the  re- 
corder of  deeds  in  and  for  said  county 
of  Los  Angeles,'  etc.  There  is  not  a 
word  here  indicating  a  fact  of  which 
the  court  can  take  judicial  notice,  and 
every  fact  which  is  indicated  by  this 
description  tends  to  show  that  the  land 
was  so  situate  that  the  court  did  not 
have  jurisdiction  to  foreclose  this  lien. 
It  was  necessary,  to  give  the  court 
jurisdiction  to  enter  this  decree  of  fore- 
closure, that  the  plaintiff  should  prove 
that  the  land  was  situate  in  the  county 
of  Orange;  and  in  the  absence  of  an 
allegation  of  the  fact  in  his  complaint, 
he  was  not  entitled  to  prove  it." 
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lies  alone  has  jurisdiction.* 

(2)  Rule  where  Land  Lies  in  Different  Counties  —  statutory  Pro- 
yiiions.  —  The  statutes  of  many  of  the  states  where  the  foreclosure 
action  is  local  provide  that,  in  case  the  mortgaged  lands  are 
situated  in  more  than  one  county,  a  suit  to  foreclose  the  whole 
mortgage  may  be  brought  in  any  of  such  counties.* 

One  Defendant  Non-resident  of  County.  —  Under  statutes  of  this  char- 
acter, it  is  immaterial  that  one  of  the  defendants  resides  outside 
of  the  county  where  the  suit  is  brought.' 

Sale  in  County  where  Suit  is  Brought. —  Where  a  suit  to  foreclose  a 
mortgage  covering  lands  in  several  counties  may  be  brought  in 
one  county,  it  is  proper  not  merely  to  decree  a  sale  in  that 
county,  but  to  conduct  the  sale  there  and  direct  the  issue  of  the 
sheriff's  deed."* 

(3)  Change  of  Venue  —  The  General  Principles  of  law  applicable  to  a 
change  of  the  venue  of  actions  are  discussed  elsewhere  in  this 
work.* 

Points  Peculiar  to  Foreclosure  Suits.  —  But  proceeding  to  notice  some 
points  peculiar  to  the  foreclosure  action,  it  was  held,  under  a 
statute  formerly  in  force  in  Iowa,  that  the  venue  of  a  foreclosure 
suit  could  not  be  changed  to  a  county  in  which  the  mortgaged 
premises  were  situated  until  after  the  plaintiff  had  asked  for  a 
decree  of  foreclosure  only.*     Nor  will  an  intention  on  the  part  of 

1.  Southern  Pac.  R.  Co.  v.  Pixley,  quire  that  the  tracts  be  adjacent. 
JC03  Cal.  118.  Prospect  Bldg.,  etc.,  Assoc,  v.  Russel, 

2.  Alabama.  —  See    Boiling  v.  Mun-     36  W.  N.  C.  (Pa.)  260. 

chus,    65    Ala.    558,    construing    Code  Iowa  and  Washington.  —  In    Iowa   it 

Ala.,  §  3760.  is  now  the  law  that  several   deeds  ii^ 

California. — Code  Civ.  Pro.,  §  392;  connection   with   a    defeasance    clause 

Constitution,  art.  6,  §  5;    Goldtree  v.  sufficiently    constitute    one    mortgage 

McAlister,  86  Cal.  93.  to  permit  foreclosure  of  the  whole  in 

Kentucky.  —  Civil  Code  Ky.  62,  con-  one    county,    though    the   property    is 

strued  in   Hendrix  v.   Nesbitt,  96  Ky.  situated  in  several.     Lomax  v.  Smyth, 

652.  50  Iowa  223.     A  similar  construction 

Nebraska. — Code  Neb.,  §  52.  has  recently  been  placed  upon  a  sec- 

Nerv    York.  —  N.  Y.  Code  Civ.  Pro.,  tion  cf  the  code  of  Washington.     Ste- 

§  982;   Miller  v.  Hull,  3  How.  Pr.  (N.  vens  v.  Ferry,  48  Fed.  Rep.  7. 

Y.  Supreme  Ct.)  325.  3.  Hendrix  v.  Nesbitt,  96  Ky.  652. 

Pennsylvania.  —  Act    of    March    23,  4.  Goldtree  v.  McAlister,  86  Cal.  93. 

1877,  construed  in  Prospect  Bldg.,  etc.,  In  Indiana,  the  court,  while  not  deny- 

Assoc.  V.  Russel,  36  W.  N.  C.  (Pa.)  260.  ing  the  right  of  the  mortgagee  to  ob- 

South  Carolina.  —  Code  S.  Car.,  §  144,  tain   a  decree  of  foreclosure   in   a   suit 

construed  in  Wagener  z/.  Swygert,  30  S.  brought   in    one   county    involving   a 

Car.  296.  mortgage  which  covered  tracts  in  sev- 

Washington.  —  Code    Wash.,    §    48,  eral   counties,   nevertheless    held    that 

construed  in  Stevens  v.  Ferry,  48  Fed.  as  the  statute  required  the  foreclosure 

Rep.  7.  sale  to  be  conducted  at  the  court-house 

Steire  Facias  in  Delaware.  —  In  Dela-  door  of  the  county,  only   those  lands 

ware  a   similar  provision  is  made  for  located  in  the  county  where  the  decree 

the  maintenance  of  the  statutory  fore-  was  obtained  could  be  sold  thereunder. 

closure   by  scire  facias  in  any  one  of  Holmes  v.  Taylor,  48  Ind.  169. 

several  counties  where  the  land  lies.  6.  See    article    Change    of   Venue, 

Rev.  Stat.  Del.  1893,  p.  845.  vol.  4,  p.  373. 

The  Pennsylvania  Statute  does  not  re-  6.  Breckinridge  v.  Brown,  9  Iowa  396. 
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the  court  to  change  the  venue  of  such  a  suit  be  shown  merely  by 
entering  an  order  of  reference  naming  as  referee  a  resident  of 
another  county  than  that  in  which  the  cause  would  otherwise  be 
tried." 

Abase  of  Discretiou  in  Denying  Change.  —  In  a  suit  to  foreclose  a  mort- 
gage upon  land  situated  in  different  counties,  where  the  affidavits 
on  the  part  of  the  defendants  clearly  established  that  the  con- 
venience of  the  witnesses  would  be  promoted  by  a  change  of 
venue  to  the  other  county,  and  the  record  disclosed  no  reason 
to  the  contrary,  it  was  held  that  an  order  denying  the 
motion  for  such  change  could  not  be  justified  upon  the  ground 
that  the  matter  was  a  discretionary  one,  and  the  order  was 
reversed.* 

(4)  Effect  of  Bringing  Suit  in  Wrong  County  —  Character  of  the 
Defect.  —  In  California,  where  the  provision  making  the  foreclosure 
suit  local  is  a  part  of  the  constitution,  an  action  brought  in  another 
county  than  that  in  which  the  land  lies  will  not  give  to  the  court 
jurisdiction  to  render  a  valid  decree.* 


1.  Wheeler  v.  Maitland,  12  How.  Pr. 
(N.  Y.  Supreme  Ct.)  35,  where  the 
court  said:  "  Mere  terms  of  the 
order  of  reference  '  to  Stephen  Cam- 
breling,  Esq.,  of  the  city  of  New  York,' 
are  quite  insufficient  to  authorize  it. 
It  is  probable  that  a  sufficient  assent  to 
the  place  of  trial  in  this  cause  may  be 
derived  from  the  attendance  of  the 
parties  before  the  referee,  and  pro- 
ceeding with  the  trial,  from  time  to 
time,  in  this  county,  without  objection. 
This,  however,  would  not  authorize 
the  making  of  this  motion  here.  No 
such  assent  to  the  place  of  making  this 
motion  is  shown,  or  to  be  inferred 
(even  if  such  assent  would  be  effec- 
tual), for  the  plaintiff  appears  and  ex- 
pressly dissents;  and  it  can  hardly  be 
pretended  that  he,  by  permitting  the 
reference  to  proceed  here,  has  not  only 
assented  to  changing  the  county,  where 
other  proceedings  are  to  be  had,  but 
has  so  bound  himself,  in  this  respect, 
that  he  is  estopped  to  make  the  objec- 
tion on  this  motion.  If  the  court  in 
the  second  district  have  intimated  as 
the  counsel  understood,  it  was  prob- 
ably on  a  very  hasty  and  imperfect 
statement  of  the  case,  such  as  must 
occur  at  times  in  the  pressure  of  busi- 
ness on  counsel  and  courts;  that  court 
hardly  intended  to  decide  that  the 
order  referred  to  operated  to  change 
the  place  of  trial,  and  render  the  case 
not  triable  in  Orange  county;  and  I 
am   not,  therefore,  I  am  sure,  uttering 


an  opinion  in  conflict  with  any  decision 
intended  to  be  made  there,  which  it 
would  become  me  to  do,  if  at  all,  with 
great  diffidence." 

2.  Thompson  v.  Brandt,  98  Cal.  155. 

3.  Rogers  v.  Sheriff,  104  Cal.  288. 
Compare  Fritls  v.  Camp,  94  Cal.  393. 
In  the  case  first  cited,  the  court  said: 
"  A  court  cannot,  by  any  decision  that 
it  may  make,  either  implied  or  direct, 
acquire  jurisdiction  over  a  subject- 
matter  that  has  been  denied  to  it  by 
the  constitution,  and  whenever  it  ap- 
pears upon  the  face  of  a  judgment  that 
it  was  rendered  upon  a  subject  over 
which  the  court  could  have  no  jurisdic- 
tion such  judgment  has  no  validity. 
The  constitution  has  denied  to  the 
Superior  Court  of  Lassen  county  any 
jurisdiction  over  the  subject-matter  of 
the  foreclosure  proceedings,  and  as 
that  court  never  had  any  jurisdiction 
to  entertain  the  action,  its  determina- 
tion upon  any  question  arising  in  this 
proceeding  cannot  have  any  author- 
ity. *  »  *  When  the  subject- 
matter  upon  which  the  jurisdiction  of 
a  court  rests  is  limited  by  the  constitu- 
tion, the  court  looks  to  that  instrument 
for  its  jurisdiction,  and  cannot,  by  its 
mere  decision,  acquire  jurisdiction 
over  a  matter  therein  denied  to  it." 
Previous  to  the  adoption  of  this  consti- 
tutional provision,  the  rule  appears  to 
have  been  different  in  California.  See 
Watts  V.  White,  13  Cal.  321,  overruling 
Vallejo  V.  Randall,  5  Cal.  461. 


9  Encyc.  PI.  &  Pr. — 17 
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But  in  Colorado^  and  Nciu  Hampshire,^  where  the  requirement 
is  made  by  statutes  which  provide  also  for  a  transfer  when  the 
cause  has  been  improperly  brought,  the  choice  of  a  wrong  venue 
is  not  a  jurisdictional  defect. 

Objection  for  Improper  Venue.  —  In  Georgia  an  objection  relative  to 
improper  venue  may  be  raised  at  the  trial.*  But  the  usual  prac- 
tice is  to  present  the  question  by  way  of  demurrer  or  motion 
to  dismiss,  unless  the  defect  is  obvious  on  the  face  of  the  bill, 
in  which  case  a  plea  in  abatement  should  be  presented.* 

Transfer  to  Proper  County.  —  The  action  of  the  trial  court  in  order- 
ing a  transfer  to  the  proper  county  of  a  foreclosure  suit  in  which 
the  venue  is  wrongly  laid  is  not  reviewable  in  New  Hampshire.^ 

Waiver  of  Defect.  —  In  Missouri,  if  the  action  is  brought  in  a  court 
having  general  jurisdiction  in  foreclosure  cases,  an  objection  that 
the  land  lies  in  another  county  will  be  waived  by  pleading  to  the 
merits.® 

(5)  Rule  where  Mortgaged  Premises  Lie  in  Another  State  — 
(a)  In  General.  —  More  complicated  questions  than  those  herein- 
before discussed  arise  where  part  or  all  of  the  mortgaged  property 
is  located  wholly  without  the  boundaries  of  the  state  where  the  suit 
is  commenced.  In  England  it  was  held  in  an  early  case  that  a 
court  of  chancery  might  render  a  decree  to  foreclose  a  mortgage 
on  land  situated  in  one  of  the  channel  islands.''  It  has  been  held 
by  the  United  States  Supreme  Court  that,  while  a  court  of  chan- 
cery might  decree  the  conveyance  of  land  in  another  state,  and 
enforce  the  same  by  process  against  the  defendant,  yet  neither  the 
decree  itself  nor  any  conveyance  thereunder,  except  by  the  party 
in  whom  the  title  was  vested,  could  operate  beyond  the  jurisdic- 
tion of  the  court.*  So  in  Connecticut  it  was  held  that  a  foreclosure 
in  the  courts  of  New  York  of  a  mortgage  upon  land  in  the  former 
state  had  no  validity.®  But  where  the  parties  to  a  suit  for  the 
strict  foreclosure,  in  the  courts  of  New  York,  of  a  mortgage 
covering  land  in  Illinois  were  before  the  court,  it  was  held  errone- 
ous on  the  part  of  the  referee  to  dismiss  the  action  merely  because 
of  the  location  of  the  premises.** 

Foreclosure  by  Advertisement  and  Sale.  —  Statutory  provisions  as  to 
foreclosure  by  advertisement  and  sale  cannot,  of  course,  affect 
real  property  outside  of  the  state  where  they  were  enacted.** 

A  Kortgagee  of  Property  Situated  in  Two  States   cannot  be  compelled  by 

1.  Fletcher  v.  Stowell,  17  Colo.  94^  7.  Toller  v.  Carteret,  2  Vern.  494. 

2.  Tucker  v.  Lake,  (N.  H.  1892)  29  8.  Watkins  v.  Holman,  16  Pet.  (U.  S.) 
Atl.  Rep.  406.  25.     See  also  Farmers'  L.  &  T.  Co.  v. 

3.  HackenhuU  v.  Westbrook,  53  Ga.  Bankers',  etc.,  Tel.  Co.,  44  Hun(N.  Y.) 
285.  406;  Elliott  V.  Wood,  45  N.  Y.  71. 

4.  Harwell  v.  Lehman,  73  Ala.  9.  Farmers'  L.  &  T.  Co.  v.  Postal 
344.  Tel.  Co.,  55  Conn.  334. 

6.  Tucker  v.  Lake,  (N.  H.  1892)  29  10.  House  v.  Lockwood,  40  Hun  (N. 
Atl.  Rep.  406.  Y.)  532. 

6.  Chouteau  v.  Allen,  70  Mo.  353.  11.  Elliott  v.  Wood,  45  N.  Y.  77. 
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a  junior  mortgagee  of  that  portion  of  the  property  located  in  one 
of  the  states  to  leave  the  jurisdiction  where  such  first  mortgagee 
resides  and  pursue  his  remedy  in  the  other  state.* 

(b)  Eailway  Mortgages.  —  The  question  of  the  powers  of  a  court 
in  foreclosure  proceedings  to  render  a  decree  affecting  property 
in  another  state  has  most  frequently  arisen  in  the  foreclosure  of 
railway  mortgages  covering  lines  of  road  running  through  several 
states.  The  federal  courts  have  generally  taken  jurisdiction  of 
such  cases  and  rendered  decrees  affecting  not  merely  those  por- 
tions of  the  road  situated  in  the  state  where  the  court  was  sitting, 
but  also  those  which  lay  outside  the  state.*     So  the  courts  of  Con- 


1.  Denham  v.  Williams,  39  Ga.  312, 
where  the  court  said:  "  We  think  the 
charge  of  the  court  that  Williams  had 
the  right  to  compel  the  Denhams  to  go 
to  Tennessee  and  foreclose  their  lien 
on  the  Tennessee  land  before  they 
could  enforce  it  on  the  property  in  Mit- 
chell was  erroneous.  We  do  not  un- 
derstand the  rule  to  be  that  a  creditor 
who  has  a  lien  on  two  funds  or  two 
parcels  of  property,  one  within  the 
jurisdiction  of  the  court  and  the  other 
beyond  its  jurisdiction,  will  be  com- 
pelled, in  favor  of  a  younger  lien  which 
covers  only  the  property  in  this  state, 
to  go  into  another  jurisdiction  and  pur- 
sue his  remedy  there  before  he  can 
proceed  against  the  property  in  this 
state.  The  rule  is  correctly  laid  down 
in  section  1939  of  the  Revised  Code,  in 
these  words:  '  As  among  themselves 
creditors  must  so  prosecute  their  rights 
as  not  unnecessarily  to  jeopard  the 
rights  of  others;  hence  a  creditor  hav- 
ing a  lien  on  two  funds  of  the  debtor, 
equally  accessible  to  him,  will  be  com- 
pelled to  pursue  the  one  on  which  other 
creditors  have  no  lien.'  It  cannot  be 
said  that  the  fund  or  land  in  Tennessee 
which  was  shown  to  be  covered  with 
liens  there  is  equally  as  accessible  to 
the  claimants  as  the  property  in  Mit- 
chell county.  It  follows,  therefore, 
that  they  should  not  be  driven  out  of 
the  state  to  seek  their  rights  in  an- 
other jurisdiction,  when  they  have  a 
lien  on  sufficient  property  in  this  state 
to  satisfy  their  debt.  If  Williams 
wished  to  avail  himself  of  the  benefit 
of  the  lien  on  the  Tennessee  lands,  he 
should,  while  the  mortgage  was  still  in 
force,  have  taken  the  proper  steps  to 
pay  off  the  mortgage  to  the  claimants, 
and  have  taken  an  assignment  and  the 
control  of  it,  for  his  own  benefit.  In 
this  way  he  might  have  acquired  the 
right  to  go  upon  the  Tennessee  lands 


at  his  own  expense,  but  he  had  no 
right  to  compel  the  holders  of  the  older 
mortgage  to  go  there  at  their  expense 
for  his  benefit." 

2.  Muller  v.  Dows,  94  U.  S.  444,  a 
leading  case  involving  the  foreclosure 
of  a  mortgage  covering  a  railway 
operating  in  the  two  states  of  Iowa  and 
Missouri.  It  was  held  that  the  Circuit 
Court  for  the  district  of  Iowa  had  juris- 
diction. Mr.  Justice  Strong,  in  de- 
livering the  opinion,  thus  discusses  the 
question:  "  If  such  a  foreclosure  and 
sale  cannot  be  made  of  a  railroad  which 
crosses  a  state  line  and  is  within  two 
states,  when  the  entire  line  is  subject 
to  one  mortgage,  it  is  certainly  to  be 
regretted,  and  to  hold  that  it  cannot  be 
would  be  disastrous,  not  only  to  the 
companies  that  own  the  road,  but  to  the 
holders  of  bonds  secured  by  the  mort- 
gage. Multitudes  of  bridges  span  navi- 
gable streams  in  the  United  States, 
streams  that  are  boundaries  of  two 
states.  These  bridges  are  often  mort- 
gaged. Can  it  be  that  they  cannot  be 
sold  as  entireties  by  the  decree  of  a 
court  which  has  jurisdiction  of  the 
mortgagors?  A  vast  number  of  rail- 
roads, partly  in  one  state  and  partly  in 
an  adjoining  state,  forming  continuous 
lines,  have  been  constructed  by  con- 
solidated companies,  and  mortgaged 
as  entireties.  It  would  be  safe  to  say 
that  more  than  one  hundred  millions 
of  dollars  have  been  invested  on  the 
faith  of  such  mortgages.  In  many 
cases  these  investments  are  sufficiently 
insecure  at  the  best.  But  if  the  rail- 
road, under  legal  process,  can  be  sold 
only  in  fragments  —  if,  as  in  this  case, 
where  the  mortgage  is  upon  the  whole 
line,  and  includes  the  franchises  of  the 
corporation  which  made  the  mortgage, 
the  decree  of  foreclosure  and  sale  can 
reach  only  the  part  of  the  road  which 
is  within  the  state — it  is  plain  that  the 
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necticut  assumed  jurisdiction  to  foreclose  a  mortgage  covering  a 
line  of  railway  operating  both  in  that  state  and  in  New  York.* 
In  Pennsylvania  it  was  held  that  where  a  trustee  of  a  railroad 
mortgage  was  within  the  jurisdiction  of  the  court  he  might  be 
required  to  sell  whatever  interest  of  the  company  would  pass 
under  the  terms  of  the  mortgage,  though  part  of  the  line  covered 
thereby  was  in  another  state.* 

Principal  and  Ancillary  Suits.  —  In  the  federal  courts,  a  common 
practice  has  been  to  bring  the  main  foreclosure  proceedings  in 
the  Circuit  Court  sitting  in  one  state  and  at  the  same  time  file 
ancillary  bills  in  the  Circuit  Courts  for  those  otherstates  where  the 
remaining  portions  of  the  road  were  situated.'     Where  this  cus- 


property  must  be  comparatively  worth- 
less at  the  sale.  A  part  of  a  railroad 
may  be  of  little  value  when  its  owner- 
ship is  severed  from  the  ownership  of 
another  part.  And  the  franchise  of  the 
company  is  not  capable  of  division.  In 
view  of  this,  before  we  can  set  aside, 
the  decree  which  was  made,  it  ought 
to  be  made  clearly  to  appear  beyond 
the  power  of  the  court.  Without  refer- 
ence to  the  English  chancery  decisions, 
where  this  objection  to  the  decree 
would  be  quite  untenable,  we  think 
the  power  of  courts  of  chancery  in  this 
country  is  sufficient  to  authorize  such 
a  decree  as  was  here  made.  It  is  here 
undoubtedly  a  recognized  doctrine 
that  a  court  of  equity,  sitting  in  a  state 
and  having  jurisdiction  of  the  person, 
may  decree  a  conveyance  by  him  of 
land  in  another  state  and  may  enforce 
the  decree  by  process  against  the  de- 
fendant. True,  it  cannot  send  its  proc- 
ess into  that  other  state,  nor  can  it 
deliver  possession  of  land  in  another 
jurisdiction,  but  it  can  command  and 
enforce  a  transfer  of  the  title.  And 
there  seems  to  be  no  reason  why  it 
cannot,  in  a  proper  case,  effect  the 
transfer  by  the  agency  of  the  trustees 
when  they  are  complainants."  See 
also  Central  Trust  Co.  v.  Wabash,  etc., 
R.  Co.,  29  Fed.  Rep.  618. 

1.  Mead  v.  New  York,  etc.,  R.  Co.,  45 
Conn.  199,  where  the  court  said:  "  The 
circumstance  that  the  courts  of  New 
York  may  have  jurisdiction  does  not 
necessarily  oust  or  deprive  the  courts 
of  this  state  of  jurisdiction  over  the 
same  subject-matter,  and  especially 
where  the  latter  courts  are  applied  to 
for  relief  before  the  jurisdiction  of  the 
courts  of  New  York  has  attached.  The 
courts  of  this  state  have  jurisdiction  of 
all  cases  affecting  property  located  in 


this  state,  and  of  all  suits  for  the  fore- 
closure of  mortgages  of  such  property, 
unless  the  jurisdiction  has  been  sur- 
rendered to  other  tribunals  by  the  gen- 
eral assembly.  There  is  no  act  to  be 
found  among  our  statutes  (except,  per- 
haps, acts  ceding  certain  lands  to  the 
United  States  for  federal  purposes) 
which  can  be  construed  as  having  such 
an  effect.  And  it  is  very  doubtful 
whether  the  general  assembly  possess 
the  constitutional  authority  to  pass 
such  an  act." 

2.  McElrath  v.  Pittsburg,  etc.,  R.  Co., 
55  Pa.  St.  189.  But  compare  Pitts- 
burgh, etc..  R.  Co.'s  Appeal,  (Pa.  1886) 
4  Atl.  Rep.  385. 

3,  Central  Trust  Co.  v.  Wabash,  etc., 
R.  Co.,  29  Fed.  Rep.  618,  where  Brewer, 
C.  J.,  thus  describes  the  practice:  "  In 
the  early  history  of  foreclosure  proceed- 
ings of  this  nature  it  became  custom- 
ary, not  merely  that  foreclosure  pro- 
ceedings should  be  conducted  in  the 
one  court,  but  that,  to  avoid  all  ques- 
tions of  title,  ancillary  proceedings 
should  be  conducted  in  the  courts  of 
other  circuits;  and  to  conserve  the 
property  pending  the  foreclosure — to 
guard  it  against  local  suits  and  pre- 
serve it  from  dismemberment — the  cus- 
tom has  also  been  for  the  receivers 
appointed  in  the  court  of  primary  ad- 
ministration to  be  also  appointed  in 
the  courts  of  ancillary  administration. 
That  proceeding  was  had  in  this  case: 
Messrs.  Tutt  and  Humphreys  were  two 
and  a  half  years  ago  appointed  re- 
ceivers of  the  entire  property  by  this 
court  as  a  court  of  primary  adminis- 
tration. Their  appointment  was  con- 
firmed in  the  several  courts  exercising 
ancillary  administration,  and  they  have 
continued  in  such  administration  of 
the  entire  property  up  to  the  present 
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torn  has  been  followed,  it  is  held  in  the  federal  courts  that  a  judg- 
ment creditor  of  the  railway  corporation  who  seeks  an  allowance 
of  his  claim  from  the  receiver  should  make  his  application  in  the 
court  where  the  original  bill  was  filed,  and  not  in  the  courts  where 
the  ancillary  bills  are  pending.*  But  the  contrary  rule  prevails  in 
West  Virginia,  and  the  creditor  is  there  allowed  to  intervene  in 
either  court.'  After  the  bringing  of  a  bill  of  foreclosure  in  the 
United  States  Circuit  Court  for  one  jurisdiction,  a  so-called  ancil- 
lary bill  in  another  Circuit  Court,  not  seeking  foreclosure,  was  dis- 
missed, the  latter  court  holding  that  if  its  powers  were  required 
they  should  be  invoked  by  an  independent  suit.' 

Appointment  of  Eeceiver.  —  Courts  of  one  jurisdiction  have  exercised 
the  right  to  appoint  receivers  for  a  railroad  company  with  lines 
running  through  other  jurisdictions.*  Where  foreclosure  suits 
were  brought  in  each  of  three  states  where  a  mortgaged  railroad 


time."  See  also  Farmers'  L.  &  T.  Co. 
V.  Chicago,  etc.,  R.  Co.,  27  Fed.  Rep. 
148;  Central  Trust  Co.  v.  East  Tennes- 
see, etc.,  R.  Co.,  30  Fed.  Rep.  895. 

1.  Central  Trust  Co.  v.  East  Tennes- 
see, etc.,  R.  Co.,  30  Fed.  Rep.  895. 

2.  Crumlish  v.  Shenandoah  Valley 
R.  Co.,  32  W.  Va.  271. 

8.  Mercantile  Trust  Co.  v.  Kanawha, 
etc.,  R.  Co.,  39  Fed.  Rep.  337,  where  Cir- 
cuit Justice  Harlan,  in  delivering  the 
opinion,  said:  "  The  bill  filed  in  this 
court,  regarded  as  an  original  bill  for 
foreclosure,  is  defective,  especially  in 
that  it  does  not  sufficiently  describe  the 
mortgaged  premises,  nor  show  the 
terms  and  conditions  of  the  mortgage, 
nor  the  amount  secured  by  it,  nor  the 
sum  due  and  unpaid  by  the  mortgagor. 
It  fails  to  show,  by  proper  allegations, 
in  conformity  with  the  rules  of  equity 
pleading,  that  the  plaintiff  is  entitled 
to  maintain  a  suit  for  foreclosure,  or  to 
have  a  receiver  appointed.  Its  right 
to  have  such  relief  should  be  made  to 
appear  by  direct  averments,  and  not 
simply  by  referring  to  a  bill  filed  in 
another  circuit,  and  making  a  copy  of 
that  bill  part  of  the  one  filed  in  this 
court.  It  may  be  that  a  decree  of 
foreclosure  based  upon  the  bill  filed 
here  could  not  be  attacked  collaterally 
as  invalid  or  void.  But  we  are  of 
opinion  that,  in  its  present  shape,  and 
in  view  of  the  avowed  object  of  this 
suit,  that  bill  ought  not  to  be  regarded 
by  this  court  as  a  sufficient  basis  for  a 
decree  of  foreclosure  in  this  court. 
The  nature  and  extent  of  the  relief 
asked  should  be  indicated  by  clear  and 
exact  statements  in  the  bill  itself,  apart 


from  the  exhibits.  The  bill  being  de- 
fective as  an  original  bill  for  foreclos- 
ure, and  for  the  appointment  of  a 
receiver,  we  are  next  to  inquire 
whether  it  is  proper  for  this  court  to 
enter  an  order  simply  approving  or 
confirming  the  appointment,  made  in 
an  original  suit  in  another  circuit,  of  a 
receiver  of  the  Kanawha  &  Ohio  Rail- 
way Company.  »  »  *  a.  good  deal 
was  said  at  the  argument  about  the 
injury  that  might  possibly  ensue  to 
mortgagors,  mortgagees,  creditors,  and 
the  public  if  an  interstate  railroad, 
covered  by  one  mortgage,  be  placed 
under  the  management  of  different  re- 
ceivers, each  acting  under  the  orders 
of  the  court  appointing  him,  and  sold 
under  separate  decrees,  rendered  in 
district  foreclosure  suits  brought  in 
different  Circuit  Courts  of  the  United 
States.  Undoubtedly  railroad  prop- 
erty of  that  kind  could  be  very  ma- 
terially injured  in  value,  and  the 
general  public  put  to  serious  incon- 
venience, if  the  courts  in  which  such 
separate  suits  are  brought  decline  to 
act  in  harmony,  or  according,  to  some 
fixed  plan,  in  the  administration  and 
sale  of  the  property.  It  is  not,  how- 
ever, to  be  assumed  that  this  court,  if 
its  jurisdiction  is  properly  invoked  in 
reference  to  this  railroad,  so  far  as  it 
lies  in  West  Virginia,  will  fail  in  any 
duty  imposed  upon  it  by  law,  or  the 
comity  prevailing  between  courts  of 
equal  dignity  and  authority." 

4.  Wilmer  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  2  Woods  (U.  S.)  418; 
Ellis  V,  Boston,  etc.,  R.  Co.,  107 
Mass.  I. 


S61 


Volume  IX. 


Venue  and  FORECLOSURE   OF  MORTGAGES.  Forum. 

was  situated,  and  the  same  receiver  appointed  by  each,  it  was 
held  that  the  proceedings  were  independent,  and  that  the  two 
latter  suits  were  not  merely  ancillary  to  the  one  first  begun.* 
But  the  complaint  may  be  so  amended  as  to  make  one  of  the  suits 
ancillar>'.* 

Jurisdiction  Eetained  by  Court  First  Assuming  It.  —  Where  the  Circuit 
Court  sitting  in  one  state  has  assumed  jurisdiction  of  the  fore- 
closure of  a  mortgage  covering  a  railroad  partly  in  that  state  and 
partly  in  another,  the  fact  that  the  Circuit  Court  for  the  state 
wherein  the  remaining  portion  of  the  line  is  situated  entertains 
a  similar  bill  will  not  oust  the  former  of  jurisdiction.* 

Consolidated  Railways.  —  An  early  Indiana  case  held  that  in  the 
foreclosure  of  a  mortgage  covering  a  line  of  railway  which,  as  a 
result  of  consolidation,  operated  both  in  that  state  and  in  Ohio, 
the  courts  of  the  latter  state  had  no  jurisdiction."* 

Redemption  by  Purcbaser  of  Equity.  —  The  purchaser  of  the  equity  of 
redemption  of  a  mortgaged  railroad  situated  in  two  states,  if 
he  desires  to  redeem,  should  redeem  the  entire  road  and  not 
that  part  of  it  which  lies  in  the  state  where  the  purchase  is 
effected.' 

2.  The  Court  —  a.  Inherent  Jurisdiction  of  Chancery  — 

Ancient  Head  of  Equity  Jurisdiction.  —  Equity  is  not  only  the  original 
forum  for  the  bringing  of  foreclosure  suits,  but  the  courts  admin- 
istering that  system  have  inherent  jurisdiction  over  the  foreclosure 
of  mortgages,  and  cannot  be  deprived  thereof,  except  by  the 
enactment  of  statutes  having  that  clear  and  unmistakable  pur- 
pose.*    The  power  of  such  courts  to  render  decrees  of  foreclosure 

1.  Matter  of  U.  S.  Rolling  Stock  Co.,  County  Bldg.  Assoc.  No.  i,  44  Md. 
55  How.  Pr.  (N.  Y.  Supreme  Ct.)  286,     512;  Cockey  v.  Cole,  28  Md.  283. 

57  How.  Pr.  (N.  Y.)  16.  Michigan. —  Compare  Strong  v.  Tom- 

2.  Taylor  v.  Atlantic,  etc.,  R.  Co.,  57  linson,  88  Mich,  112;  Dohm  v.  Haskin, 
How.  Pr.  (N.  Y.  Supreme  Ct.)  9.  88    Mich.   144;  Olcott  v.  Crittenden,  68 

3.  Atkins  v.  Wabash,  etc.,  R.  Co.,  29  Mich.  230. 

Fed.  Rep.  161.  Texas.  —  Morrison  v.  Bean,  15   Tex. 

4.  Eaton,  etc.,  R.  Co.  -v.  Hunt,  20  Ind.     267. 

457.  United  States.  —  Benjamin   v.    Cava- 

5.  Wood  V.  Goodwin,  49  Me.  260.  roc,  2  Woods  (U.  S.)  168. 

6.  Alabama.  —  Carradine  v.  O'Con-  Illustrations.  —  Chancery  is  not  de- 
nor,  21  Ala.  573;  Alabama  L.  Ins.,  etc.,  prived  of  jurisdiction  by  the  enactment 
Co.  V.  Pettway,  24  Ala.  544;  Marriott  of  a  statutory  remedy,  Benjamin  v. 
V.  Givens,  8  Ala.  706;  McGowan  v.  Cavaroc,  2  Woods  (U.  S.)  168;  Prices. 
Branch  Bank,  7  Ala.  828.  State  Bank,  14  Ark.   50,   such  as  scire 

Arkansas.  —  Price  v.  State   Bank,  14  facias,  without  making  it  an  exclusive 

Ark.  50.  remedy.     Fox  v.  Wharton,  5   Del.   Ch. 

California.  —  Willis     v.     Farley,    24  219. 

Cal.  500.  The  power  of  a  court  of  equity  to  de- 

Delaware.  —  Fox  v.  Wharton,  5    Del.  cree   the   foreclosure    of    a    mortgage 

Ch.  200,  where  the  chancellor  presents  covering  a  homestead  is  not  curtailed 

an  elaborate  review  of   the    origin  and  by  the  statutory  provision  making  such 

history  of   the    various   courts  of   that  homestead  exempt  from  "forced  sale." 

stale  and  of  their  jurisdiction.  Peterson  v.  Hornblower,  33  Cal.  27S. 

Maryland.  —  Warehime     v.     Carroll  In     Michigan,     while     a     statutory 

262  Volume  IX. 


Venue  and        FORECL OS URE  OF  MOR  TGA  GES. 


Forum. 


exists  independently  of  the  consent  of  the  mortgagor  or  of  the 
provisions  of  the  mortgage.*  And  the  mere  fact  that  the  mort- 
gage itself  contains  a  power  of  sale  will  not  exclude  the  juris- 
diction of  chancery.* 

statutory  Modifications.  —  On  the  other  hand,  in  some  states  meth- 
ods of  foreclosure  have  been  so  changed  from  the  early  chancery 
form  as  to  become  mere  proceedings  at  law,  and  leave  the  courts 
of  equity  without  jurisdiction  to  render  foreclosure  decrees.  Thus, 
in  Missouri  ^  and  Pennsylvania,^  the  powers  of  the  English  Court 
of  Chancery,  in  this  particular,  find  no  equivalent.* 

b.  Jurisdiction  of  Various  State  Courts  in  Foreclos- 
ure Gases. — In  states  where  separate  courts  of  law  and  chancery 
are  maintained,  mortgages  are  usually  foreclosed  in  the  court 
having  general  jurisdiction.®     Thus,  a  court  for  a  special  purpose, 


method  of  foreclosure  is  in  vogue,  it  is 
not  adapted  to  cases  where  there  are 
conflicting  equities,  as  these  can  only 
be  worked  out  and  protected  in  a  court 
of  chancery.  Olcott  v.  Crittenden,  68 
Mich.  230.  Compare  Strong  v.  Tomlin- 
son,  88  Mich.  112. 

1.  Warehime  v.  Carroll  County  Bldg, 
Assoc.  No.  I,  44  Md.  512. 

2.  Morrison  v.  Bean,  15  Tex.  267; 
Walton  V.  Cody,  i  Wis.  420.  The 
court,  per  Hemphill,  C.  J.,  said  in  the 
case  first  cited:  "  A  reservation  of  the 
power  to  sell,  in  a  mortgage,  is  but  a 
cumulative  remedy  for  the  benefit  of 
the  mortgagee,  and  it  is  not  for  the 
mortgagor  to  complain  that  this  sum- 
mary mode  of  foreclosure  has  not  been 
adopted.  No  doubt  some  additional 
costs  may  be  incurred  by  proceeding 
judicially,  but  these  are  compensated 
by  the  extension  of  time  allowed  to  the 
defendant  and  the  privilege  of  setting 
up  his  defenses.  But  whether  one  mode 
be  more  onerous  than  another  is  im- 
material. The  plaintiff  has  the  power 
to  choose,  and  of  course  he  will  select 
that  which,  under  the  circumstances, 
he  believes  will  afford  the  most  effectual 
relief.  Should  he  adopt  the  summary 
hiethod,  however,  the  mortgagor  can 
invoke  judicial  aid  to  secure  himself 
from  oppression,  and  to  render  any 
just  defense  available."  See  also  supra, 
II.  4.  Election  of  Remedies ;  Methods  0/ 
Foreclosure  Generally  Cumulative;  and 
further  in  support  of  the  text,  Carradine 
V.  O'Connor,  21  Ala.  573;  Alabama  L. 
Ins.,  etc.,  Co.  v.  Pettway,  24  Ala.  544; 
Marriott  v.  Givens,  8  Ala.  706;  Mc- 
Gowan  v.  Branch  Bank,  7  Ala.  823. 

8.  Chouteau   v.    Allen,   70   Mo.  290; 
Fithian  v.  Monks,  43  Mo.  502;  Mason 


V.  Barnard,  36  Mo.  384;  Carr  v.  Hol- 
brook,  I  Mo.  240. 

4.  Ashhurst  v.  Montour  Iron  Co.,  35 
Pa.  St.  30;  Bradley  v.  Chester  Valley 
R.  Co.,  36  Fa.  St.  141. 

5.  See  for  further  elaboration  of  this 
point,  supra,  II.  Forms   and  Methods. 

6.  In  California  the  District  Court  is 
the  proper  one  in  which  to  bring  fore- 
closure suits.  Matter  of  Orr's  Estate, 
29  Cal.  102;  Willis  V.  Farley,  24  Cal. 
491;  Fallon  V.  Butler,  21  Cal.  24. 

In  Colorado  the  Superior  Court  of 
Denver  has  jurisdiction  to  foreclose  a 
mechanic's  lien,  since  it  is  a  court  of 
general  jurisdiction.  Weiner  v.  Rum- 
ble, II  Colo.  607. 

In  Georgia  judges  of  County  Courts 
had  jurisdiction  to  issue  orders  of  fore- 
closure in  1866,  while  the  affidavit  to 
foreclose  could  be  made  before  a  jus- 
tice of  the  inferior  court.  Denham  v. 
Williams,  39  Ga.  312. 

In  Missouri  the  Circuit  Court  is  the 
proper  tribunal  in  foreclosure  proceed- 
ings, and  it  was  not  deprived  of  juris- 
diction by  a  statute  conferring  on  the 
County  Court  the  power  to  make  orders 
of  sale  upon  the  maturity  of  mortgages 
containing  powers  and  securing  loans 
of  the  public  school  fund.  Ayres  v. 
Shannon,  5  Mo.  282;  Chouteau  z/.  Allen, 
70  Mo.  353;  Lincoln  County  v.  McLel- 
lan,  3  Mo.  App.  312. 

In  New  York  the  County  Courts  have 
been  specially  endowed  with  jurisdic- 
tion in  foreclosure  cases.  Code  Civ. 
Pro.,  §340;  Thomas  z'.  Harmon,  122  N. 
Y.  84,  affirming  46  Hun  (N.  Y.)  75; 
Arnold  v.  Rees,  18  N.  Y.  57;  Walker 
V.  Hubbard,  4  How.  Pr.  (N.  Y.  Su- 
preme  Ct.)  154.  But  such  courts,  hav- 
ing only  such  powers  as  are  specifically 
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like  the  Probate  Court,  does  not,  as  a  rule,  have  jurisdiction  over 
foreclosure  cases.*  A  court  having  jurisdiction  in  foreclosure  may 
exercise  it  after  the  mortgagor's  decease.* 

c.  Jurisdiction  of  Federal  Courts  in  Foreclosure 
Cases  —  (i)  In  General.  — The  courts  of  the  United  States  have 
jurisdiction  in  foreclosure  cases  upon  certain  statutory  grounds, 
such  as  diverse  citizenship  of  the  parties,  amount  in  controversy, 
etc'  The  diversity  of  citizenship  need  only  be  real  and  not 
apparent,  and  a  bondholder  suing  in  behalf  of  himself  and  others 
may  bring  his  bill  in  the  Circuit  Court  of  the  United  States 
against  a  foreign  railroad  corporation,  even  though  he  join  as 
defendant  a  trustee  who  is  a  citizen  of  the  same  state  as  the 
complainant.*  So  the  purchaser  at  a  foreclosure  sale  may  be 
made  a  party  defendant  to  a  subsequent  foreclosure  of  another 
mortgage  on  the  same  property  in  the  Circuit  Court,  though  he  is 


conferred,  are  without  jurisdiction  to 
reform  mortgages,  the  proper  tribunal 
for  that  purpose  being  the  Supreme 
Court.  Avery  v.  Willis,  24  Hun  (N. 
Y.)  548. 

In  Oregon  the  Circuit  Court  is  one  of 
general  jurisdiction,  and  has  exclusive 
original  jurisdiction  in  foreclosure, 
even  where  the  mortgagor  is  deceased. 
Verdier  v.  Eigne,  18  Oregon  208. 

In  Fennaylvania  original  jurisdiction 
has  been  conferred  by  statute  upon  the 
Supreme  Court  to  render  decrees  in 
the  foreclosure  of  mortgages  executed 
by  corporations.  McCurdy's  Appeal, 
65  Pa.  St.  290. 

In  Soath  Carolina  the  Court  of  Com- 
mon Pleas  has  general  jurisdiction  in 
foreclosure  matters.  Trapier  v.  Wal- 
do, 16  S.  Car.  282.  But  this  appears 
to  be  concurrent  with  similar  jurisdic- 
tions on  the  part  of  the  Circuit  Court. 
Kaminisky  v.  Trantham,  45  S.  Car.  8. 

In  Tennessee,  where  separate  courts  of 
chancery  exist,  the  Circuit  Court  has 
been  held  to  have  no  jurisdiction  to 
foreclose  a  real  estate  mortgage.  Mc- 
Iver    V.   Cherry,    8    Humph.    (Tenn.) 

713. 

In  Texas  the  District  Court  is  the 
proper  one  in  which  to  foreclose. 
Joiner  v.  Perkins,  59  Tex.  303. 

In  Wisconsin  the  municipal  courts  are 
sometimes  endowed  with  jurisdiction 
in  foreclosure  concurrently  with  the 
Circuit  Court.  Brockway  v.  Carter,  25 
Wis.  510. 

1.  Verdier  v.  Eigne,  16  Oregon  208; 
Willis  V.  Farley,  24Cal.  491 ;  Matter  of 
Orr's  Estate,  29  Cal.  102;  Fallon  v. 
Butler,  21  Cal.  24. 


In  Willis  V,  Farley,  24  Cal.  490,  the 
court  said:  "  The  foreclosure  of  mort- 
gages, and  the  sales  of  the  premises 
for  the  payment  of  debts  thereby 
secured,  are  matters  of  purely  equita- 
ble cognizance.  Powers  which  are 
granted  by  the  constitution  cannot  be 
taken  away  by  legislative  enactments, 
and  remedies  which  are  secured  to  the 
citizen  by  the  organic  law  cannot  be 
destroyed  by  a  department  of  the  gov- 
ernment that  exists  in  subordination  to 
the  constitution.  The  Probate  Court 
does  not  possess  the  power  to  afford 
the  relief  to  mortgagees  to  which  they 
may  be  entitled  in  the  tribunals  cre- 
ated for  their  use  by  the  constitu- 
tion; and  as  a  mortgage  creditor 
has  the  right  to  foreclose  his  mort- 
gage upon  condition  broken,  he  can 
invoke  the  aid  of  a  court  competent 
to  afford  adequate  relief.  Hence  it 
is  that  a  creditor  of  an  estate  of  a 
deceased  person  whose  debt  is  se- 
cured by  mortgage  may,  after  hav- 
ing duly  presented  it  to  the  executor 
or  administrator  and  probate  judge, 
whether  it  be  allowed  or  rejected, 
proceed  at  once  to  foreclose  his  mort- 
gage in  the  proper  court  of  original 
equitable  jurisdiction." 

2.  Ayres  v.  Shannon,  5  Mb.  282; 
Verdier  v.  Eigne,  16  Oregon  208. 

8.  See  generally  the  article  United 
States  Courts,  and  cross-references 
which  will  there  be  found. 

4.  Barry  v.  Missouri,  etc.,  R.  Co.,  27 
Fed.  Rep.  i.  See  also  Pacific  R.  Co, 
V.  Ketchum,  loi  U.  S.  289;  Arapahoe 
County  V.  Kansas  Pac.  R.  Co.,  4  Dill. 
(U.  S.)  277. 
A  Volume  IX. 


Venue  and        FORECL OS URE  OF  MOR  TGA  GES. 


Fomm. 


a  citizen  of  the  same  state  as  the  plaintiff.*  The  Circuit  Court  of 
the  United  States  has  jurisdiction  to  foreclose  a  mortgage  cover- 
ing property  located  within  the  district,  where  the  citizenship  is 
diverse,  though  there  is  but  one  defendant  and  neither  party 
resides  within  the  state.*  And  the  Circuit  Court  for  the  Southern 
District  of  New  York  has  jurisdiction  of  a  bill  to  foreclose  a  mort- 
gage covering  a  railroad  right  of  way  through  the  West  Point 
Federal  Reservation.' 

Kot  Affected  by  State  Law.  —  The  jurisdiction  of  the  federal  courts 
to  render  decrees  of  foreclosure  is  not  limited  by  statutes  of  the 
states  where  they  are  sitting  which  provide  other  remedies.* 

Eemoval  of  Canae  to  Federal  Court.  —  A  controversy  relative  to  the 
priority  of  liens  may  be  so  separate  and  distinct  as  to  authorize  a 
removal  of  the  cause  to  the  federal  court.*  A  foreclosure  suit 
in  the  state  court  may  be  removed  to  the  federal  court  and  there 
consolidated  with  one  in  which  the  plaintiff  has  already  filed  a 
cross-bill.* 

(2)  Following  State  Practice.  —  But  while  the  federal  courts 
will  apply  their  peculiar  forms  of  remedy,  still  the  laws  of  the 
state  in  which  mortgaged  premises  are  situated  constitute  rules  of 
property,  and  will  be  observed  in  foreclosure  suits.''  Thus  a  pro- 
vision of  the  state  statute  which  allows  the  mortgagor  a  certain 


1.  Farmers*  L.  &  T.  Co.  v.  Hous- 
ton, etc.,  R.  Co.,  44  Fed.  Rep.  115. 

2.  Wheelwright  v.  St.  Louis,  etc.. 
Canal,  etc.,  Co.,  50  Fed.  Rep.  709.  The 
court  therein  discusses  the  federal 
statute  conferring  jurisdiction  in  such 
cases,  as  follows:  "  It  is  to  be  observed 
that  the  language  of  the  act  is:  '  When, 
in  any  suit  commenced  in  any  Circuit 
Court  of  the  United  States,  one  or 
more  of  the  defendants  shall  not  be  an 
inhabitant  of  or  found  within  the  said 
district.'  It  would  seem  that  this  ex- 
pression, '  one  or  more  of  the  defend- 
ants,' means  one  defendant  if  there  is 
but  one,  or  one  or  more  if  there  are  sev- 
eral; for  the  necessity  of  the  provision 
springs  out  of  the  fact  that  the  res  upon 
which  the  lien  is  sought  to  be  asserted 
and  enforced  is  located  in  a  district  not 
that  of  the  defendant's  domicil.  If 
another  defendant  resided  in  the  dis- 
trict, it  would  still  leave  an  equal 
necessity  for  the  provision  as  to  the 
non-resident  defendant.  In  this  class 
of  cases  it  is  the  residence  of  the  de- 
fendant away  from  the  property  sought 
to  be  affected  which  is  the  reason  for 
conferring  the  jurisdiction;  for  the 
property  must  be  in  the  district  where 
the  court  sits,  so  that  it  can  lay  its 
hand  upon  it  to  enforce  the  lien.     This 


would  be  equally  true  whether  there 
was  one  or  more  defendants,  or  whether 
some  of  them  were  residents.  In  this 
connection  it  is  to  be  noticed  how 
differently  the  provision  is  constructed, 
conferring  jurisdiction  over  resident 
defendants,  where  some  of  the  defend- 
ants were  non-residents,  found  in  5  St. 
p.  321;  in  that  case  it  is  added,  '  When 
there  shall  be  several  defendants.'  The 
reason  for  {hat  provision  caused  this 
additional  expression  to  be  inserted, 
while  in  the  provision  under  consider- 
ation it  caused  it  to  be  omitted.  The 
reason  for  the  statute  leads  me  to  think 
it  was  the  intent  of  congress  that  it 
should  apply  in  case  of  a  single  de- 
fendant as  well  as  in  case  of  several 
defendants." 

3.  Beekman  v.  Hudson  River,  etc., 
R.  Co.,  35  Fed.  Rep.  3. 

4.  Ray  v.  Tatum,  72  Fed.  Rep.  112; 
Benjamin  v.  Cavaroc,  2  Woods  (U.  S.) 
172.  Compare  Mercantile  Trust  Co.  v. 
Missouri,  etc.,  R.  Co.,  48  Fed.  Rep.  351. 

5.  Fosters.  Chesapeake,  etc..  R.  Co., 
47  Fed.  Rep.  369.  Compare  Fidelity 
Ins.  Co.  V.  Huntington,  117  U.  S.  280. 

6.  Wabash,  etc.,  R.  Co.  v.  Central 
Trust  Co.,  23  Fed.  Rep.  513. 

7.  Brine  v.  Hartford  F.  Ins.  Co.,  96 
U.  S.  627. 
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time  to  redeem  is  obligatory  upon  the  federal  courts  sitting  in 
that  jurisdiction  and  must  be  embodied  in  their  decrees.*  But 
the  federal  court  may  apply  its  own  rules  as  to  the  mode  in  which 
the  redemption  may  be  effected,  and  may  require  the  creditor  to 
pay  the  redemption  money  to  its  clerk  instead  of  to  the  officer 
holding  the  execution.*  So  legislation  giving  the  right  to  redeem 
mortgaged  lands  has  been  held  not  to  apply  to  the  case  of  a  rail- 
road mortgage  covering  not  only  real  property  but  also  fran- 
chises and  personal  estate.' 

(3)  Conflict  of  Jtirisdictioji  bctweeji  State  and  Federal  Courts. — 
The  pendency  of  a  foreclosure  suit  in  the  state  court  is  not  neces- 
sarily a  bar  to  a  suit  in  the  federal  court  between  the  same  parties 
to  foreclose  the  same  mortgage,"*  though  sometimes  it  is.*  Of 
course  where  the  parties  are  not  the  same,  and  the  relief  asked 
is  not  identical,  the  second  suit  is  not  a  bar.®  The  general  rule  is 
that  the  court  which  first  takes  cognizance  of  the  suit  is  entitled 
to  retain  jurisdiction  to  the  end.'^  A  state  court  has,  therefore, 
no  authority  to  enjoin  foreclosure  proceedings  in  the  federal  court 
where  the  latter  first  acquired  jurisdiction.® 

V.  Parties — 1.  Plaintiffs  —  a.  Who  May  Foreclose  —  (i)  In 
Ordinary  Mortgages  —  (a)  Sole  Mortgagee  —  In  General.  —  In  the  ordi- 
nary mortgages  executed  to  one  person  only,  the  mortgagee  is, 
of  course,  the  natural  and  proper  plaintiff  in  a  suit  to  foreclose.® 


1.  Brine  v.  Hartford  F.  Ins,  Co.,  96 
U.  S.  627;  Benedict  v.  St.  Joseph,  etc., 
R.  Co.,  19  Fed.  Rep.  173;  Singer  Mfg. 
Co.  V.  McCoUock,  24  Fed.  Rep.  667; 
Jackson  v.  Burlington,  etc.,  R.  Co.,  29 
Fed.  Rep.  474;  Simmons  v.  Taylor,  38 
Fed.  Rep.  682;  Dow  v.  Memphis,  etc., 
R.  Co.,  20  Fed.  Rep.  260.  Compare 
Shillaber  v.  Robinson,  97  U.  S.  77.  In 
the  absence  of  such  a  statute,  however, 
it  is  not  the  practice  in  the  federal 
courts  to  provide  for  the  redemption  of 
railroad  property  sold  under  foreclos- 
ure. Turner  v.  Indianapolis,  etc.,  R. 
Co.,  8  Biss.  (U.  S.)  380. 

2.  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cushman,  108  U.  S.  51. 

3.  Hammock  v.  Farmers'  L.  &  T. 
Co.,  105  U.  S.  77. 

4.  Weaver  v.  Field,  16  Fed.  Rep.  22; 
Stanton  v.  Embrey,  93  U.  S.  548. 

6.  Stout  V.  Lye,  103  U.  S.  66. 

6.  Brooks  v.  Vermont  Cent.  R.  Co., 
14  Blatchf.  (U.  S.)  463. 

7.  Union  Trust  Co.  v.  Rockford,  etc., 
R.  Co.,  6  Biss.  (U.  S.)  197;  Bill  v.  New 
Albany,  etc.,  R.  Co.,  2  Biss.  (U.  S.)  390; 
Central  Nat.  Bank  v.  Hazard,  49  Fed. 
Rep.  293;  Gay  v.  Brierfield  Coal,  etc., 
Co.,  94  Ala.  308;  Levyf.  Haake,  53Cal. 


267;  Milwaukee,    etc.,  R.    Co.    v.   Mil- 
waukee, etc.,  R.  Co.,  20  Wis.  174. 

8.  Central  Nat.  Bank  v.  Hazard,  49 
Fed.  kep.  293. 

9.  Sutton  V.  Stone,  2  Atk.  loi. 

A  Mortgage  Given  to  a  City  Council  to 
secure  the  redemption  of  bonds  issued 
by  it  to  the  mortgagor  may  be  foreclosed 
in  the  name  of  the  council.  Charleston 
V.  Caulfield,  19  S.  Car.  201,  where  the 
court  says:  "  Whether  the  plaintiff  is 
or  is  not  the  real  party  in  interest  de- 
pends upon  facts  not  developed  in  the 
pleadings  or  evidence.  On  the  face  of 
the  papers  the  city  council  appears  to 
be  the  legal  owner  and  holder  of  the 
bonds  secured  by  the  mortgage  in 
question,  and  it  was  incumbent  upon 
the  appellant  to  show  the  facts  to  be 
otherwise.  It  will  be  observed  that 
the  faith  and  funds  of  the  city  were 
pledged  for  the  payment  of  the  fire 
loan  bonds,  as  well  as  all  sums  of 
money  received  in  payment  of  loans 
made  to  the  lot  owners.  If,  therefore, 
a  portion  of  the  fire  loan  bonds  had 
been  redeemed,  as  was  stated  at  the 
bar  to  be  the  fact,  out  of  the  funds  of 
the  city  derived  from  taxes,  and 
sources  of  revenue  other  than  amounts 
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Forelosure  of  Coupons  of  Bonds  Sold.  —  A  mortgagee  who  has  sold  and 
guaranteed  the  payment  of  principal  bonds  may  bring  foreclosure 
upon  overdue  coupons  taken  up  by  him  after  the  sale.* 


collected  on  loans  to  lot  owners,  the 
city,  to  that  extent,  became  the  abso- 
lute owner  of  the  bonds  given  to  secure 
loans  to  an  amount  equal  to  the 
amount  of  the  fire  loan  bonds  so  re- 
deemed. But,  waiving  this,  as  it  rests 
upon  suppositions  and  not  evidence, 
we  do  not  see  why  the  city  council 
cannot  be  regarded  as  holding  the 
bonds  and  mortgages  to  secure  the 
loans  made  to  lot  owners,  as  trustee  of 
a  fund  for  the  redemption  of  the  fire 
loan  bonds,  and  thereby  trustee  for 
the  holders  of  such  bonds.  2  Dillon 
Munic.  Corp.,  §  437  et  set/.,  where  the 
leading  cases  are  cited  at  length,  show- 
ing that  a  municipal  corporation  may 
hold  property  in  trust." 

Mort§^age  to  County  Supervisors.  —  So 
where  the  note  and  mortgage  given  to 
secure  an  indebtedness  due  to  a 
county  runs  in  terms  to  the  super- 
visors thereof  and  to  their  successors 
in  office,  these  instruments  may  be 
declared  upon  as  obligations  to  the 
county,  and  the  misdescription  of  the 
obligee  will  not  vitiate  them.  Oconto 
County  V.  Hall,  42  Wis.  59. 

Bond  to  Secure  Annuity.  —  A  bond 
secured  by  a  mortgage  and  conditioned 
for  the  payment  of  a  life  annuity  in 
specific  articles,  which  condition  was 
not  performed,  was  held  to  entitle  the 
obligee  to  bring  foreclosure  rather  than 
a  suit  for  the  rescission  of  the  contract. 
Peterson  v.  Oleson,  47  Wis.  122. 

Insolvent  Bank. —  In  Alabama  the 
mortgagee  must  be  made  a  party, 
even  though  it  is  an  insolvent  bank  in 
the  hands  of  a  receiver  who  brings  the 
suit.  Comer  v.  Bray,  83  Ala.  217,  the 
court  saying:  "  The  present  bill  seeks 
to  foreclose  two  mortgages  on  real 
estate,  the  notes  payable  to  the  Peo- 
ple's Bank,  and  the  mortgages  made 
to  the  same.  The  legal  title  is  in  the 
People's  Bank.  As  we  have  said. 
Bray,  the  receiver,  is  sole  complainant, 
and  the  People's  Bank  is  not  made  a 
party.  In  foreclosure  proceedings, 
the  title  which  is  sought  to  be  con- 
demned must  be  before  the  court,  in 
order  to  make  the  decree  binding  on 
that  title.  Batre  v.  Auze,  5  Ala.  173; 
Hall  V.  Hugglns,  19  Ala.  200;  Wood- 
ward V.  Wood,  19  Ala.  213;  Graham  v. 
Newman,  21  Ala.  497;  Prout  v.  Hoge, 


57  Ala.  28;  Fulgham  v.  Morris,  75  Ala. 
245.  The  People's  Bank,  either  as  co- 
complainant  or  as  defendant,  is  a 
necessary  party." 

Kortgage  to  Bank  Cashier.  —  So  where 
a  mortgage  was  executed  to  the  cash- 
ier of  a  bank  for  a  loan  made  by  it,  the 
bank  was  required  to  be  joined  with 
the  cashier  in  bringing  foreclosure. 
Moore  v.  Pope,  97  Ala.  462. 

Where  a  Husband  Executed  a  Mortgage 
to  His  Wife  conditioned  that  he  would 
satisfy  a  mortgage  on  another  tract,  in 
which  she  had  joined,  and  thus  protect 
her  inchoate  right  therein,  she  was 
held  entitled  to  foreclose  the  mortgage 
to  her,  though  she  had  since  joined  in 
a  quitclaim  to  the  mortgagee  of  the 
premises  covered  by  the  other  mort- 
gage and  thus  voluntarily  parted  with 
her  interest  therein.  Milburn  v.  Mil- 
burn,  143  Ind.  187,  where  the  court  said: 
"  On  mature  reflection,  we  are  satis- 
fied that  the  first  conclusion  of  law, 
namely,  that  the  mortgage  in  suit  is 
an  indemnifying  mortgage  only,  is  cor- 
rect, and  that  the  promise  therein  to 
pay  the  mortgage  debt  of  $1,600  relates 
wholly  to  the  debt  secured  by  the 
mortgage  on  the  west  80-acre  tract. 
The  damage  occasioned  to  appellant 
by  the  loss  of  her  inchoate  interest  in 
the  west  80-acre  tract,  when  found,  as 
it  should  be,  is  the  measure  of  the 
amount  which  she  should  recover  un- 
der her  indemnifying  mortgage  on  the 
east  80-acre  tract.  But  the  mortgagor 
having  failed  to  pay  this  mortgage 
debt  according  to  his  undertaking,  and 
being  insolvent,  and  so  unable  to  pay 
it,  and  the  debt  being  due,  it  is  clear 
that  appellant's  inchoate  interest  in  the 
west  80-acre  tract  had  been  lost  by  the 
failure  of  Joseph  E.  Milburn  to  make 
good  his  undertaking  in  his  mortgage 
on  the  east  80  to  her,  and  that,  there- 
fore, her  right  to  foreclose  her  mort- 
gage at  once  accrued.  *  *  *  We 
think,  however,  that  the  $738  paid  for 
the  quitclaim  deed  should  be  deducted 
from  the  amount  to  be  recovered  under 
appellant's  mortgage." 

1.  Burnett  v.  Hoffman,  40  Neb.  569. 

In  Washington  he  must  make  the 
principal  bondholder  a  party.  Bacon 
V.  O'Keefe,  13  Wash.  655,  criticising 
Burnett  z:  Hoffman,  40  Neb.  569. 
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A  Mortgage  Executed  to  a  Common  Creditor  by  parties  having  distinct 
interests  in  the  property  mortgaged  may  be  foreclosed  separately 
against  each.* 

Cross-bill  by  Second  Mortgagee.  —  A  second  mortgagee  who  is  made  a 
party  to  a  bill  of  foreclosure  may  bring  a  cross-bill  to  foreclose  his 
own  mortgage,  though  it  covers  land  not  included  in  the  first.* 

A  Prior  Mortgagee  may  foreclose  notwithstanding  the  pendency 
of  a  suit  by  the  subsequent  mortgagee,  and  vice  vcrsa.^ 

Owner  of  Two  Mortgages  on  Property  should  Foreclose  in  One  Action. — Where 
two  mortgages  covering  one  piece  of  property  run  to  the  same 
party,  the  proper  practice  is  to  foreclose  both  in  a  single  suit.* 
So,  where  two  mortgages  are  executed  by  different  parties  to  secure 
the  same  debt,  they  may  be  foreclosed  in  one  action."  If,  contrary 
to  the  proper  practice,  separate  suits  are  brought  to  foreclose  mort- 
gages covering  the  same  property,  the  plaintiff  will  be  entitled  to 
costs  in  but  one  action.* 

(b)  Joint  Mortgagees  —  In  General.  —  It  has  been  said  that  there  can 
be  no  foreclosure  unless  the  parties  entitled  to  the  whole  mortgage 


1.  Baker  v.  Shephard,  30  Ga.  706. 

2.  Crocker  v.  Lowenthal,  83   111.  579. 

3.  Guilford  v.  Jacobie,  69  Hun  (N. 
Y.)  420. 

4.  Roosevelt  v.  Ellithorp,  10  Paige 
(N.  Y.)  415,  where  Chancellor  Wal- 
worth says  of  the  complainant  in  that 
case:  "  He  not  only  unnecessarily,  but 
contrary  to  the  settled  practice  of  this 
court,  which  is  for  the  complainant  to 
state  all  of  his  junior  incumbrancers 
upon  the  mortgaged  premises  in  his 
bill  to  foreclose  his  prior  mortgage, 
commenced  two  separate  and  distinct 
foreclosure  suits,  upon  these  two  mort- 
gages, on  one  piece  of  land,  given  by 
the  same  mortgagors  to  the  same  mort- 
gagee, and  which  mortgages  at  the 
time  of  filing  these  bills  belonged  to 
the  same  person,  if  there  was  anything 
due  upon  them.  For  these  reasons  I 
think  the  two  foreclosure  suits  were 
wantonly  instituted,  within  the  true 
intent  and  meaning  of  the  provision  of 
the  Revised  Statutes  before  referred  to, 
and  that  the  awarding  of  costs  to  the 
defendants  was  a  proper  exercise  of 
the  discretion  of  the  assistant  vice- 
chancellor,  under  the  circumstances 
proved."  See  also  Phelps  v.  Ells- 
worth 3  Day  (Conn.)  397;  Demarest 
V.  Berry,  16  N.  J.  Eq.  481. 

Mortgages  Maturing  at  Different  Times. 
—  If  but  one  of  two  mortgages  cover- 
ing individual  property  has  matured, 
the  mortgagee  is,  nevertheless,  en- 
titled to  a  decree   of  foreclosure   as  to 


both,  and  if  the  second  mortgage  be- 
comes due  before  the  decree,  the  mort- 
gagor cannot  defeat  the  action  as  to  it 
by  tendering  the  money  due  on  the 
first  mortgage  after  the  maturity  of 
the  second.  Hawkins  v.  Hill,  15  Cal. 
499,  where  it  is  observed:  "  The  au- 
thorities show  that  when  property  is 
situated,  as  this  is,  the  right  of  the 
holder  of  the  claims  is  to  have  a  decree 
for  them,  though  all  of  the  debts  be 
not  due;  the  reason  being  that  other- 
wise the  plaintiff  would  be  without 
remedy  as  to  the  debt  already  due.  At 
the  time  of  the  filing  of  the  bill  the 
plaintiffs  had  a  right  of  action  as  to  the 
senior  mortgage,  and  the  defendants 
were  in  default;  and  the  right  also  ex- 
isted to  have  the  sale  for  the  other 
mortgage.  The  mere  fact  that  the 
tender  was  made  of  the  money  due  on 
the  first  after  the  maturity  on  the  sec- 
ond mortgage  did  not  defeat  this  right 
of  the  plaintiffs  to  enforce  in  this  action 
the  second  mortgage.  The  jurisdiction 
of  the  court  over  the  parties  and  the 
subject-matter  had  attached,  and  the 
court  of  chancery,  acting  upon  the 
subject,  should  close  the  controversy 
by  settling  up  all  the  matters  involved 
in  the  litigation.  See  Campbell  v. 
Macomb,  4  Johns.  Ch.  (N.  Y.)  534." 

6.  McGowan  v.  Branch  Bank,  7  Ala. 
823. 

6.  Roosevelt  v.  Ellithorp,  10  Paige 
(N.  Y,)4i5;  Demarest  v.  Berry,  16  N. 
J.  Eq.  481. 
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money  are  before  the  court.*  And  it  seems  that  where  several 
debts  are  secured  by  a  joint  mortgage,  all  the  creditors  must  join 
in  a  bill  to  foreclose.* 

One  Mortgagee  Foreclosing  a  Co-mortgagee.  —  One  Oi  two  CO-mortgagees 
may  maintain  foreclosure  against  the  other  who  has  become  the 
owner  of  the  equity  of  redemption.' 


1.  /'fr  Leach,  V.  C,  in  Palmer  z/.  Car- 
lisle, I  Sim.  &  S.  423,  holding  that  a 
person  entitled  to  part  only  of  the 
mortgage  debt  could  not  foreclose  such 
portion.  Compare  Palon  v.  Murray, 
6  Paige  (N.  Y.)  474. 

Equity  of  Redemption  Assigned  to  Mort- 
gagee and  Another  as  Tmstees.  —  Where 
a  mortgagor  had  assigned  all  his  prop- 
erty, including  his  equity  of  redemp- 
tion, to  the  mortgagee  and  another  as 
trustees  for  creditors,  it  was  held  that 
the  mortgagee's  lien  should  be  enforced 
by  a  bill  of  foreclosure  to  which  his  co- 
trustee was  a  necessary  party,  and  that 
the  mortgagor's  wife  having  joined  in 
the  mortgage,  both  she  and  her  hus- 
band were  proper  parties  to  the  suit. 
Paton  V.  Murray,  6  Paige  (N.  Y.)  474. 

2.  Shirkey  v.  Hanna,  3  Blackf.  (Ind.) 
403;  Hopkins  v.  Ward,  12  B.  Mon. 
(Ky.)  185;  Lowe  v.  Morgan,  i  Bro.  C. 
C.  368.  Compare  Tyler  v.  Yreka  Water 
Co.,  14  Cal.  212. 

But  in  Montgomerie  v.  Bath,  3  Ves. 
Jr.  560,  a  decree  was  entered  for  a  par- 
tial foreclosure,  though  the  question  of 
the  propriety  of  so  doing  was  not  dis- 
cussed in  the  opinion.  See  also  Don- 
ley V.  Hays,  17  S.  &  R.  (Pa.)  400. 

3.  Sanford  v.  Bulkley,  30  Conn. 
344,  where  the  court  said:  "It  is 
claimed  that  inasmuch  as  the  petitioner 
and  respondent  are  joint  mortgagees, 
the  one  cannot  foreclose  the  other. 
But  the  respondent  has  the  equity  of 
redemption  also,  and  as  to  the  propor- 
tionate interest  of  the  petitioner  in  the 
premises  the  equity  has  not  merged. 
It  is  undoubtedly  true  that  one  of  two 
joint  mortgagees  cannot  bring  a  bill  of 
foreclosure  without  making  the  other 
joint  mortgagee  a  party  before  the 
court,  as  petitioner  if  he  consents  to 
join,  or  as  respondent  if  he  declines. 
Here  the  respondent  was  properly 
made  such,  not  only  because  he  was  a 
declining  joint  mortgagee,  but  because 
he  also  held  the  equity  sought  to  be 
foreclosed,  and  could  not  as  to  that  be 
both  petitioner  and  respondent.  And 
a  joint  mortgagee  cannot  be  divested 
of  his  right  of  foreclosure  of  the  equity 


of  redemption  by  any  action  of  his  co- 
mortgagee.  We  are  satisfied  that  in 
form  the  proceeding  is  a  proper  one." 

When  Co-mortgagee  Not  a  Necessary 
Party.  —  But  where  two  co-mortgagees 
have  divided  between  them  notes 
which  the  mortgage  secured,  and  one 
of  them  has  accepted  from  the  mort- 
gagor a  quitclaim  deed  to  an  undi- 
vided half  of  the  mortgaged  premises 
in  lieu  of  payment  of  his  debt,  such 
mortgagee  is  not  a  proper  party  to  a 
foreclosure  suit  brought  by  the  other. 
Sowles  V.  Buck,  62  Vt.  203,  where  it 
was  said:  "  The  ownership  of  the 
notes  carried  with  it  the  right  to  the 
security  given  for  their  payment,  and, 
the  notes  having  been  divided  equally, 
each  owner  was  entitled  to  one-half  of 
the  security.  But  the  petitioner  now 
claims  that  she  has  a  lien  upon  the 
whole  of  the  land  mortgaged  as  a  se- 
curity for  the  notes  held  by  her,  and  that 
a  decree  be  entered  against  Rugg  com- 
pelling him  to  pay  them  or  be  fore- 
closed. Rugg,  having  surrendered  the 
notes  held  by  him  to  Buck,  and  re- 
ceived his  deed  in  payment  therefor, 
has  no  other  or  further  interest  in  the 
mortgaged  premises  beyond  what  he 
acquired  by  said  deed.  He  has  no 
right  of  redemption  in  the  remaining 
part  of  the  land  covered  by  the  mort- 
gage, and  was  not  a  proper  party  de- 
fendant." 

Where  Some  of  the  Mortgagors  are  Mort- 
gagees.—  A  joint  mortgage  by  several 
persons  to  a  part  of  their  own  number 
may  be  foreclosed  by  the  latter  and  the 
debt  enforced  to  an  amount  in  propor- 
tion to  the  number  of  plaintiffs  to  the  de- 
fendants. McDowell  V.  Jacobs,  10  Cal. 
388,  the  court, /^T  Baldwin,  J.,  saying: 
"  The  note  and  mortgage  executed  by 
the  whole  of  the  associates  in  this  joint 
enterprise,  to  three  of  them,  the  plain- 
tiffs below,  is  equivalent,  we  think,  to 
a  note  and  mortgage  executed  by  the 
defendants  to  the  plaintiffs,  for  an 
amount  less  by  the  proportion  of  the 
number  of  plaintiffs  to  the  defendants 
—  that  is,  to  three-thirteenths  of  the 
sum  therein  mentioned  —  and   may  be 
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Surviving  Joint  Mortgagees.  —  Upon  the  death  of  one  of  several  joint 
mortgagees,  the  interest  of  the  deceased  passes  to  the  survivors,* 
and  they  are  the  proper  plaintiffs  in  foreclosure,*  and  if  there  is 
but  one  survivor,  he  may  maintain  the  action.' 

It  is  held  in  some  jurisdictions  that  the  personal  representatives 
of  the  deceased  mortgagees  are  necessary  parties  to  a  foreclosure 
suit  by  the  survivor.^ 

(o)  Owners  of  Mortgage  in  Severalty.  —  Where  several  notes  or  bonds 
are  secured  by  a  single  mortgage,  but  are  owned  by  different 
parties,  each  owner  has  an  interest  in  the  mortgage  proportionate 
to  the  amount  of  his  note,  and  an  assignment  of  any  of  such 
notes    is  a  transfer  pro  tanto  of  the  mortgage.*     Accordingly, 


enforced  in  equity  in  like  manner  as  if 
so  executed.  If  any  of  the  defendants 
prove  insolvent,  a  right  of  contribution 
may  be  enforced  by  the  defendants 
paying  more  than  their  share  of  the 
common  debt,  in  the  usual  form, 
against  the  plaintiffs,  for  their  propor- 
tion of  the  amount  so  due.  As  the 
case  stands  now,  the  plaintiffs  have  de- 
ducted —  which  is  equivalent  to  pay- 
ing—  their  proportion  of  the  common 
debt,  leaving  the  defendants  to  pay 
their  proportion.  There  is  no  allega- 
tion of  the  insolvency  of  any  of  the  de- 
fendants, and  we  have  no  reason  to 
presume  that  they  are  not  able  to  pay 
the  balance  that  may  remain  after 
applying  the  proceeds  of  the  mort- 
gage. If  we  were  to  adopt  the  sugges- 
tion of  the  counsel  for  appellants,  and 
direct  a  several  decree  for  the  amounts 
due  from  the  defendants,  on  the 
hypothesis  that  each  was  only  liable 
for  his  respective  share  of  the  debt,  the 
consequence  would  be  that  if  some 
were  unable  to  pay,  the  proportions 
would  have  again  to  be  adjusted  and 
the  whole  matter  would  be  thrown  into 
confusion." 

1.  Penn  v.  Butler,  4  Dall.  (Pa.)  354; 
Martin  v.  McReynolds,  6  Mich.  70. 
Compare  Kinsley  v.  Abbott,  19  Me.  430. 

Foreclosure  by  Assignee  of  Deceased 
Hosband.  —  In  the  foreclosure  of  a 
mortgage  executed  to  a  husband  and 
wife  jointly,  the  suit  being  brought  by 
an  assignee  from  the  husband  after 
the  latter's  death,  the  widow  is  a 
necessary  party.  Trades  Sav.  Bank  v, 
Freese,  26  N.  J.  Eq.  453. 

Mortgages  to  Secure  Distinct  Obliga- 
tions. —  The  rule  that  the  survivor 
among  several  joint  mortgagees  is  en- 
titled to  foreclose  has  no  application 
to  a  mortgage  executed  to  two  parties 


to  secure  distinct  obligations,  for  such 
a  mortgage  is  several  and  not  joint,  and 
the  surviving  mortgagee  cannot  en- 
force the  debt  due  the  deceased.  Bur- 
nett V.  Pratt,  22  Pick.  (Mass.)  556. 

2.  Blake  v.  Sanborn,  8  Gray  (Mass.) 
154,  distinguishing  Burnett  v.  Pratt,  22 
Pick.  (Mass.)  556. 

3.  Williams  v.  Hilton,  35  Me.  547; 
Mutual  L.  Ins.  Co.  v.  Sturges,  32  N. 
J.  Eq.  683.  Compare  Hansell  v.  Gregg, 
7  Tex.  223. 

4.  Vickers  v.  Cowell,  i  Beav.  529; 
Mutual  L.  Ins.  C.  v.  Sturges,  32  N.  J. 
Eq.  678.  But  see  the  rule  stated  in  the 
latter  case  apparently  contradicted  in 
Freeman  v.  Scofield,  16  N.  J.  Eq.  28. 

5.  Alabama.  —  Duval  v.  McLoskey,  i 
Ala.  708;  Cullum  v.  Erwin,  4  Ala.  452; 
Nelson  v.  Dunn,  15  Ala.  501. 

California.  —  Phelan  v.  Olney,  6  Cal. 
478. 

Illinois.  —  Sargent  v.  Howe,  21  111. 
148. 

Indiana.  —  Doss  v.  Ditmars,  70  Ind. 
451;  State  Bank  v.  Tweedy,  8  Blackf. 
(Ind.)  448;  Stanley  v.  Beatty,  4  Ind. 
134;  Hough  V.  Osborne,  7  Ind.  140. 

Iowa.  —  Sangster  v.  Love,  11  Iowa 
580;  Rankin  v.  Major,  9  Iowa  297. 

Mississippi.  —  Henderson  v.  Herrod, 
10  Smed.  &  M.  (Miss.)  631. 

Missouri.  —  Anderson  v.  Baumgart- 
ner,  27*  Mo.  87;  Chappell  v.  Allen,  38 
Mo.  213. 

Nebraska.  —  Studebaker  Bros.  Mfg. 
Co.  V.  McCargur,  20  Neb.  500. 

New  Hampshire.  —  Page  v.  Pierce, 
26  N.  H.  317. 

New  Jersey.  —  Stevenson  v.  Black,  i 
N.  J.  Eq.  338. 

Ohio.  —  Swartz  v.  Leist,  13  Ohio  St. 

419- 

Pennsylvania.  —  Donley  v.  Hays,  17 
S.  &  R.  (Pa.)  400. 
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each  of  such  owners  is  generally  entitled  to  institute  proceedings 
to  foreclose  the  common  mortgage  to  the  extent  of  his  interest.* 
But  the  holders  of  all  the  notes  may  generally  join  in  a  suit  to 
foreclose  the  mortgage* 

Amendment  of  Complaint  and  Form  of  Decree.  —  Where,  upon  the  trial 
of  a  foreclosure  suit,  it  appeared  that  the  plaintiffs  had  no  joint 
or  common  interest  in  the  money  advanced  upon  the  mortgage, 
it  was  held  that  the  complaint  should  have  been  amended  in 
accordance  with  such  facts,  and  that  the  decree  should  provide  for 
a  sale  of  the  premises  and  the  application  of  the  proceeds  to  the 
payment  first  of  the  note  and  afterwards  of  the  sums  due  severally 


Vermont.  —  Keyes  v.  Wood,   2i   Vt. 

331. 

1.  Indiana.  —  Stanley  v.  Beatty,  4 
Ind.   134;  Goodall  v.  Mopley,  45   Ind. 

355- 

Kansas.  —  Swenson  v.  Moline  Plow 
Co.,  14  Kan.  387. 

Nebraska.  —  Studebaker  Bros.  Mfg. 
Co.  V.  McCargur,  20  Neb.  500. 

Compare  Hartwell  v.  Blocker,  6  Ala. 
581;  Pettibone  v.  Edwards,  15  Wis.  95. 

2.  Pogue  V.  Clark,  25  111.  351;  .^tna 
L.  Ins.  Co.  V.  Finch,  84  Ind.  301;  Shir- 
key  V.  Hanna,  3  Blackf.  (Ind.)  403,  26 
Am.  Dec.  426. 

In  Florida,  where  part  of  the  note 
holders  had  obtained  a  statutory  judg- 
ment of  foreclosure  against  the  mort- 
gagor's administrator,  barring  the  lat- 
ter and  all  claiming  through  his 
intestate  of  any  rights  in  the  mort- 
gaged premises,  and  in  pursuance 
thereof  the  property  had  been  sold,  it 
was  held  that  the  holder  of  any  of  the 
remaining  notes  was  not  entitled  to 
foreclosure  against  the  same  defend- 
ant.   .Wilson  V.  Hayward,  2  Fla.  27. 

In  Illinois,  while  the  holders  of  the 
notes  need  not  all  join  as  complain- 
ants, it  is  necessary  to  make  defend- 
ants of  those  not  so  joining.  Meyers 
V.  Wright,  33  111.  285.  And  where  a 
complainant  alleged  in  his  bill  that  he 
was  the  assignee  of  one  of  the  notes, 
and  this  allegation  was  denied,  it  was 
held  that  he  was  not  entitled  to  a  de- 
cree by  merely  showing  that  the  note 
set  forth  in  the  bill  was  a  copy  of  one 
of  those  executed  by  the  mortgagor. 
Ross  V.  Utter,  15  111.  402. 

In  Indiana  a  foreclosure  suit  by  one 
such  holder  is  not  a  bar  to  another 
holder's  right  to  a  separate  decree. 
MofBtt  V.  Roche,  76  Ind.  75.  And  fore- 
closure proceedings  to  which  one  of  the 
note    holders    is   not   a    party   cannot 


affect  his  rights  under  the  mortgage. 
Goodall  V.  Mopley,  45  Ind.  355;  Mur- 
dock  V.  Ford,  17  Ind.  52. 

In  Kansas  such  joinder  is  not  per- 
mitted. Swenson  v.  Moline  Plow  Co., 
14  Kan.  387. 

In  Louisiana  the  holder  of  any  note 
may  sue  to  enforce  his  mortgage  rights 
without  a  joinder  of  the  others.  Utz 
V.  Utz,  34  La.  Ann.  752,  where  the 
court,  in  discussing  the  first  ground 
of  plaintiff's  argument,  namely,  that 
the  holder  of  a  single  note  was  not  en- 
titled to  proceed  alone,  said:  "  The 
act  of  mortgage  itself  answers  the  first 
ground.  It  was  intended,  as  it  pur- 
ports, to  secure  two  notes;  one  de- 
scribed as  the  property  of  Henry  S. 
Utz,  and  the  other  now  sued  on  as  the 
property  of  the  defendant  in  this  case. 
The  mortgage,  therefore,  enured  to 
the  benefit  of  each  note  separately,  and 
clearly  recognized  the  power  of  either 
mortgagee  to  enforce  his  rights  at  his 
option,  without  reference  to,  or  joinder 
of,  the  other  mortgagee." 

In  Kaine  it  was  held  that  a  foreclos- 
ure by  entry  on  the  part  of  the  assignee 
of  one  of  two  notes  secured  by  a  mort- 
gage discharges  both,  if  the  mortgaged 
premises  are  at  the  time  of  sufficient 
value  to  satisfy  the  amounts  thereof. 
Haynes  v.  Wellington,  25  Me.  458. 

In  Massachusetts  holders  of  different 
mortgages  executed  at  the  same  time 
on  the  same  property  may  join  in  a 
writ  of  entry  to  foreclose.  Cochran  v. 
Goodell,  131  Mass.  464. 

In  New  Hampshire  it  is  held  that  the 
joinder  of  all  holders  of  the  notes  se- 
cured by  the  mortgage  is  necessary  in 
order  to  entitle  any  one  of  them  to  a(' 
writ  of  entry.  Noyes  v.  Barnet,  57  N. 
H.  605  \^f olloiving ^.Tidi.  extending  "Idtinson 
V.  Brown,  31  N.  H.  405;  Page  v.  Pierce, 
26  N.  H.  317]. 
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to  plaintiffs,  with  judgments  in  their  favor  for  any  deficiency  to 
which  they  were  entitled.* 

(d)  Partners  —  General  Eule.  —  Where  a  mortgage  belongs  to  a 
partnership,  all  the  members  should  join  as  complainants  in  a 
suit  to  foreclose.* 

Amendment  of  Bill.  —  But  if  one  partner  sues  alone  he  may  he 
allowed  to  amend  by  joining  his  copartners.' 

(e)  Assignees  of  Mortgage  —  rtrt.  In  General.  —  Suits  in  equity  must 
be  maintained  in  the  name  of  the  real  party  in  interest.*  Fore- 
closure proceedings  come  within  this  rule,  and  after  an  assign- 
ment of  the  mortgage  debt  the  assignee  is  the  proper  party  to 
bring  the  bill.* 


1.  Higgs  V.  Hanson,  13  Nev.  356. 

2.  Noyesz'.  Sawyer,  3  Vt.  160;  Jewell 
V.  West  Orange,  36  N.  J.  Eq.  403. 
Compare  Roberts  v.  Stigleman,  78  111. 
120. 

See  generally  article  Partners. 

S.  Noyes  v.  Sawyer,  3  Vt.  160,  where, 
upon  demurrer,  the  court  said:  "  In 
order  that  this  court  may  be  enabled 
to  do  complete  justice  by  deciding  upon 
and  settling  the  rights  of  all  persons 
interested  in  the  subject  of  the  suit,  it 
is  necessary  that  all  such  persons 
should  be  parties  to  the  bill,  whether 
plaintiffs  or  defendants;  otherwise  the 
court  may  not  be  able  to  make  such  a 
decree  as  will  do  complete  justice  be- 
tween them  or  those  interested  in  the 
subject-matter  of  the  bill,  i  Har.  Ch. 
76;  Mitford,  133.  In  this  case  Hub- 
bard and  Jewett  ought  to  have  been 
joined,  they  having  a  joint  interest 
with  the  orator  in  the  sum  which  shall 
be  found  due  on  the  mortgage  by  the 
master.  It  is  no  reason  for  not  join- 
ing them  that  the  mortgage  was  exe- 
cuted to  Noyes  alone;  it  was  taken  for 
the  benefit  of  all,  and  the  money  ought 
to  be  decreed  to  all  of  them.  How- 
ever, we  never  send  a  plaintiff  out  of 
court  when  his  bill  may  be  made  good 
by  amendment;  therefore,  the  orator 
may  amend  by  joining  Hubbard  and 
Jewett  with  him  and  paying  the  de- 
fendant's fees  of  this  term." 

One  Partner  a  Trustee  for  the  Others.  — 
The  N'ew  Jersey  Court  of  Chancery 
decided,  in  a  foreclosure  suit  where 
the  plaintiff  alleged  that  he  had  pur- 
chased and  held  land  sought  to  be  fore- 
closed, as  trustee  for  a  partnership 
composed  of  himself  and  two  others 
whom  he  made  defendants,  that  the 
latter  should  have  been  joined  as  com- 
plainants, as  the  bill  failed  to  allege 


any  claim  on  his  part  adi^erse  to  theirs. 
Jewell  V.  West  Orange,  36  N.  J.  Eq. 
403.  So  it  was  held  in  the  same  juris- 
diction that  one  who  was  a  partner 
when  the  mortgage  was  executed  to 
the  firm,  though  in  the  name  of  but 
one  member  thereof,  and  was  also  a 
partner  when  advances  were  after- 
wards made  thereon  by  the  firm  and 
also  when  the  bill  was  filed,  ought  to 
be  a  party  to  the  foreclosure  suit.  De 
Greiff  v.  Wilson,  30  N.  J.  Eq.  435. 

A  Michigan  decision,  hardly  to  be 
reconciled  to  some  of  the  preceding 
cases,  held  that  one  partner,  to  whom, 
as  trustee  for  the  firm,  a  mortgage  had 
been  executed,  might  foreclose  the 
same  without  joining  the  other  mem- 
bers as  complainants.  Shelden  v. 
Bennett,  44  Mich.  634, /t-r  Cooley,  J. 

Description  of  Firm.  —  In  foreclosure 
proceedings  by  advertisement  and  sale 
it  was  held  that  the  mortgagees  were 
suflSciently  identified  by  being  de- 
scribed in  the  mortgage  as  the  "  firm 
of  Wehr,  Hobelman  &  Gottlieb  of  Balti- 
more city,"  the  petition  containing  also 
the  Christian  names  of  the  grantors. 
Bernscein  v.  Hobelman,  70  Md.  29. 

4.  Story,  Equity  PI.,  §  72. 

5.  Bendey  v.  Townsend,  log  U.  S. 
665;  Swett  V.  Stark,  31  Fed.  Rep.  858; 
Carper  v.  Hunger,  62  Ind.  481;  Sang- 
ster  V.  Love,  11  Iowa  580;  Crow  v. 
Vance,  4  Iowa  440;  Bottineau  v.  .^tna 
L.  Ins.  Co.,  31  Minn.  125;  Strawn  v. 
Shank,  no  Pa.  St.  259;  Keyes  v. 
Wood,  21  Vt.  331;  Belding  v.  Manly, 
21  Vt.  550. 

In  Massachusetts  it  was  held  at  an 
early  day  that,  after  an  assignment  of 
the  mortgage  by  deed,  the  action  to 
foreclose  must  be  brought  in  the  name 
of  the  assignee.  Gould  v.  Newman,  6 
Mass.  239.     So  where  the  mortgage  is 
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The  Assignor  is  not  usually  a  necessary  party  to  the  suit.*  But 
where  there  is  an  assignment  of  the  debt  only,  without  the  mort- 
gage, thus  passing  a  mere  equitable  interest,  it  is  held  that  while 
the  assignee  may  foreclose,  the  assignor  is  an  indispensable  party 
to  the  bill.* 

XTse  of  Name  of  Assignor.  —  In  some  jurisdictions,  the  assignee  of  the 
debt  only  is  entitled  to  use  the  name  of  the  mortgagee  in  a  suit 


assigned  to  one  of  two  tenants  in  com- 
mon of  the  equity  of  redemption  he 
may  foreclose.  Barker  v.  Flood,  103 
Mass.  474. 

In  Michigan  the  assignee  may  fore- 
close though  he  is  a  mere  trustee  to 
enforce  the  debt.  Fisher  v.  Meister,  24 
Mich.  447;  Moray  v.  Forsyth,  Walk. 
(Mich.)  465. 

Power  of  Sale  Passes  to  Assignee.  —  In 
states  where  the  statutory  foreclosure 
by  advertisement  and  sale  is  in  vogue, 
the  power  of  sale  contained  in  the 
mortgage  passes  under  an  assignment 
and  may  be  exercised  by  the  assignee. 
Brown  v.  Delaney,  22  Minn.  349,  the 
court  saying:  "  There  is  nothing  in 
defendant's  objection  that  the  power 
of  sale  did  not  pass  by  the  assignment 
because  not  assigned  expressly  and  by 
name.  The  power  of  sale  was  a  part 
of  the  mortgage,  and  would  pass  with 
it.  If  the  assignment  passed  the  en- 
tire mortgage,  and  all  the  rights  of  the 
mortgagee  under  the  same,  it  also 
passed  all  his  rights  under  the  power 
of  sale.  If  the  assignment  of  the 
morcgage  only  passed  the  same  so  far 
as  necessary  to  secure  the  payment  of 
the  three  notes,  leaving  an  interest 
therein  in  the  mortgagee  to  secure  the 
other  two  notes,  then,  as  well  by  im- 
plication of  law  as  by  the  express  pro- 
vision of  the  assignment  giving  the 
assignee  full  power  to  enforce  the 
mortgage  by  any  and  all  legal  means, 
the  assignee  would  be  clothed  with  the 
entire  legal  title  of  the  mortgage,  for 
the  purpose  of  collecting  his  three 
notes,  and  would  be  authorized  to 
avail  himself  of  the  power  of  sale  in 
foreclosing  under  the  provisions  of 
Gen.  Stat,  c,  81,  §  3." 

See  to  the  same  effect  Mason  v.  Ains- 
worth,  58  111.  163;  Heath  v.  Hall,  60 
111.  344;  Strother  v.  Law,  54  111.  413. 

The  last  clause  of  the  syllabus  in 
Wilson  V.  Spring,  64  111.  14,  appears  to 
be  in  direct  conflict  with  the  Illinois 
decisions  above  cited,  but  the  opinion 
does  not  refer  to  them.     Though  where 


the  assignee  cancels  the  assignment, 
the  power  of  sale  is  restored  to  the 
mortgagee  and  cannot  be  exercised  by 
the  assignee  without  a  re-assignment 
to  him.     Dempster  v.  West,  69  111.  613. 

Application  of  the  Enle.  —  The  rule 
that  foreclosure  may  be  brought  by  the 
assignee  applies  to  a  mortgage  given 
to  indemnify  the  mortgagee  against  a 
contingent  liability.  Carper  t/.  Munger, 
62  Ind.  481,  where  the  court  said:  "  It 
is  not  contended  by  the  appellees  that 
an  ordinary  mortgage  is  not  assignable, 
but  it  is  objected  by  them  that  the  mort- 
gage in  suit,  being  given  merely  to  in- 
demnify the  mortgagee  and  the  liability 
under  it  being  only  contingent  and  to 
a  certain  extent  indefinite,  does  not 
fall  within  that  class  of  instruments  in 
writing  which  may  be  assigned  so  as  to 
vest  a  right  of  action  in  the  assignee." 

It  also  applies  to  a  land  contract. 
Wright  V.  Troutman,  81  111.  374. 

Assignee  of  Mortgage  to  Secure  Contin- 
gent Losses.  —  The  assignee  of  a  mort- 
gage originally  given  to  indemnify  the 
assignor  against  losses  in  certain  stock 
transactions,  the  amount  of  which  is 
necessarily  contingent  and  uncertain, 
is  not  entitled  to  a  decree  of  foreclosure 
as  against  the  holders  of  the  second 
mortgage  executed  before  plaintiff's 
assignment,  unless  it  be  shown  by 
competent  testimony  that  losses  have 
occurred  and  that  some  fixed  amount 
has  become  due  on  the  first  mortgage. 
Man  V.  Elkins,  (Supreme  Ct.)  10  N.  Y. 
Supp.  488. 

Assignment  Mnst  be  Real.  —  Proceed- 
ings in  the  semblance  of  foreclosure 
instituted  by  one  to  whom  no  assign- 
ment of  the  mortgage  has  been  effected 
are  void.     Bolles  v.  Carli,  12  Minn.  113. 

1.  Garrett  v.  Puckett,  15  Ind.  485; 
Gower  v.  Howe,  20  Ind.  396;  Whitney 
V.  M'Kinney,  7  Johns.  Ch.  (N.  Y.)  144; 
Christie  v.  Herrick,  i  Barb.  Ch.  (N.  Y.) 

254. 

2.  Prout  V.  Hoge,  57  Ala.  28;  Bibb 
V.  Hawley,  59  Ala.  403.  Compare  Bell 
V.  Shrock,  2  B.  Mon.  (Ky.)  29. 


9  Encyc.  PI.  &  Pr.— 18 
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to  foreclose,*  though  if  the  assignor  objects  to  the  use  of  his  name, 
the  assignee  must  indemnify  him  against  costs.* 

Beforming  Mortgage  in  Foreclosure  Suit.  —  In  foreclosure  proceedings 
by  the  assignee,  the  mortgagor  is  entitled  to  have. the  mortgage 
reformed  for  mistake.' 

bb.  Form  of  Assignment  —  Seal  Sometimes  Necessary.  —  In  some  jurisdic- 
tions a  valid  assignment  of  a  real-estate  mortgage  can  be  effected 
only  by  deed  or  an  instrument  under  seal,'*  and  a  parol  assign- 


1.  Calhoun  v.  Tullass,  35  Ga.  119; 
Holmes  v.  French,  70  Me.  341;  Hurd 
V.  Coleman,  42  Me.  182. 

2.  Calhoun  v.  Tullass,  35  Ga.  119. 

8,  Andrews  v.  Gillespie,  47  N.  Y. 
487,  where  the  court  says:  "  The  cor- 
rection of  mistakes  in  written  instru- 
ments, occurring  by  accident,  fraud,  or 
otherwise,  has  been  one. of  the  acknowl- 
edged branches  of  equity  jurisdiction 
from  the  earliest  history  of  the  court, 
and  the  party  injured  by  the  mistake 
has  a  right  to  demand  its  correction 
upon  furnishing  satisfactory  proof  that 
it  has  been  made.  Gillespie  v.  Moon, 
2  Johns.  Ch.  (N.  Y.)  585.  In  this  case 
Chancellor  Kent,  with  his  usual  abil- 
ity, states  the  doctrine  and  the  princi- 
ples upon  which  it  rests,  and  reviews 
many  of  the  cases  which  had  then  been 
determined,  and  shows  that  delay  in 
commencing  proceedings  will  not  alone 
prevent  the  granting  of  relief.  In  this 
case  a  mistake  in  a  deed  was  corrected 
after  the  lapse  of  fourteen  years,  there 
then  being  no  statute  barring  the  action 
if  not  commenced  within  that  period. 
This  and  the  cases  cited  show  that 
lapse  of  time,  in  the  absence  of  such 
statute,  will  not  prevent  the  granting  of 
the  relief.  In  the  present  case  only 
about  six  months  had  elapsed,  after  the 
discovery  of  the  mistake,  before  the 
commencement  of  the  action.  The 
counsel  for  the  respondents  cites  sev- 
eral authorities,  showing  that  when  a 
party  seeks  to  rescind  a  contract  upon 
the  ground  of  mistake  or  fraud  he 
must  act  promptly  upon  the  discovery, 
and  that  any  act  by  him  thereafter 
recognizing  the  validity  of  the  contract 
will  preclude  him  from  exercising  such 
right.  These  authorities  have  no 
application  to  the  present  case.  Here 
the  defendant  does  not  seek  the  rescis- 
sion of  any  contract  ever  made  by  him, 
but  the  correction  of  a  writing  pur- 
porting to  be  his  contract  (but  never 
made),  so  as  to  make  it  conform  to  the 
contract  really  made,  having  no  right 


or  desire  to  annul  this  contract.  We 
have  seen  that  the  defendant  had  the 
same  right  to  have  the  mistake  cor- 
rected as  against  the  plaintiff's  testa- 
tor that  he  had  against  his  assignor." 

4.  Graham  v.  Newman,  21  Ala.  497; 
Vose  V.  Handy,  2  Me.  322;  Prescott  v. 
Ellingwood,  23  Me.  345;  Smith  v. 
Kelley,  27  Me.  237;  Adams  v.  Parker, 
12  Gray  (Mass.)  53;  Warden  v.  Adams, 
15  Mass.  233. 

Deed  of  Conveyance  by  Mortgagee.  —  In 
Maine  and  Massachusetts  a  deed  of  con- 
veyance of  the  mortgaged  premises, 
executed  by  the  mortgagee  to  a  third 
party,  constitutes  an  effectual  assign- 
ment of  the  mortgage.  Dorkray  v. 
Noble,  8  Me.  278;  Dixfield  v.  Newton, 
41  Me.  221;  Johnson  v.  Leonards,  68 
Me.  237.  See  Douglass  v.  Durin,  51 
Me.  121,  holding  that  a  quitclaim 
deed  by  the  heirs  of  the  mortgagee 
prior  to  foreclosure  will  not  operate  as 
an  assignment  of  the  mortgage,  be- 
cause it  is  an  asset  in  the  hands  of  the 
administrator;  Gould  v.  Newman,  6 
Mass.  239,  holding  also  that  the  action 
to  foreclose  a  mortgage  thus  assigned 
must  be  brought  in  the  name  of  the 
assignee.  Compare  Warden  v.  Adams, 
15  Mass.  236;  Freeman  v.  M'Gaw, 
15  Pick.  (Mass.)  82;  Hunt  v.  Hunt, 
14  Pick.  (Mass.)  374. 

In  Vermont  and  California  the  same 
rule  obtains  if  it  plainly  appears  that 
the  parties  intended  the  deed  to  operate 
as  an  assignment  of  the  mortgage. 
Stewart  v.  Thompson,  3  Vt.  255;  Hal- 
sey  V.  Martin,  22  Cal.  645. 

In  New  York,  Minnesota,  and  New 
Hampshire  a  contrary  doctrine  has  been 
announced.  Olmsted  v.  Elder,  5  N. 
Y.  144,  reversing  2  Sandf.  (N.  Y.)  325; 
Gale  V.  Battin,  12  Minn.  287;  Fur- 
bush  V.  Goodwin,  25  N.  H.  425,  where 
the  court,  referring  to  the  authorities 
in  that  case,  says:  "  The  doctrine  of 
the  cases  is  that  a  mere  quitclaim 
deed,  purporting  to  be  a  conveyance  of 
the  land  mortgaged,  will  not  pass  the 
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ment  of  the  mortgage  will  not,  therefore,  entitle  the  assignee  to 
bring  foreclosure  proceedings,  though  the  assignment  is  indorsed 
on  the  mortgage  and  delivered  and  recorded  with  it.*  Plaintiff's 
production  at  the  trial  of  a  regular  and  formal  written  assignment, 
under  seal,  of  the  note  and  mortgage  upon  which  foreclosure  pro- 
ceedings are  brought,  is,  of  course,  ample  proof  of  his  title  thereto 
and  his  right  to  maintain  the  suit.* 

Parol  Assignment  Generally  Sufficient.  —  As  a  rule,  however,  an  assign- 
ment under  seal  is  not  essential  in  order  to  enable  the  assignee  to 
foreclose  in  his  own  name,  but  a  mortgage  may  be  assigned,  like 
other  evidences  of  debt,  by  an  indorsement  without  seal.*  So  a 
mere  indorsement  of  the  note  or  bond  secured  by  the  mortgage 
will  effect  a  valid  assignment  of  the  latter ;  "*  and  it  has  been  said 
that  a  simple  delivery  of  the  mortgage  without  writing  will  con- 
stitute an  assignment.' 

cc.  Character  of  Assignment  —  Assignment  of  Debt  Only.  —  As  is  else- 
where shown,  the  mortgage  is  a  mere  incident  of  the  debt  which 
it  is  executed  to  secure,  and  the  assignee  of  the  mortgage 
alone  is  not  entitled  to  maintain  foreclosure.®  The  complement 
of  this  proposition  is  —  and  it  is  settled  by  numerous  adjudica- 
tions—  that  the  assignee  of  the  debt  acquires  also  the  mortgage, 
and  th^t  the  indorsement  of  the  note  or  bond  is  sufficient  without 
other  formality  to  transfer  the  security  and  enable  the  assignee 
to  foreclose.' 


debt  secured  by  the  mortgage,  and 
consequently  will  not  pass  any  interest 
in  the  land  itself,  attempted  to  be  con- 
veyed, when  the  mortgagee  is  not  in 
possession.  For  the  purpose  of  sale, 
the  mortgagee  is  regarded  as  holding 
only  a  chattel  interest,  and  can  only 
sell  the  debt,  and  thereby  pass  the  land 
as  an  incident  to  the  debt.  The  debt 
and  the  land  mortgaged  cannot  be 
separated,  and  the  title  to  the  debt 
reside  in  one  party  while  the  interest 
in  the  land  mortgaged  resides  in  an- 
other. By  a  sale  of  the  debt  only  will 
the  interest  of  the  mortgagee  in  the 
land  pass.  The  law  will  not  tolerate 
the  separation  of  the  principal  from 
the  incident.  Thereby  great  injustice 
would  be  done  to  the  rights  of  the 
mortgagee." 

1.  Adams  v.  Parker,  I2  Gray  (Mass.) 
53- 

2.  Leary  v.  Leary,  68  Wis.  662. 

8.  Clearwater  v.  Rose,  i  Blackf. 
(Ind.)  137;  Slaughter  v.  Foust,  4 
Blackf.  (Ind.)  379;  Kinna  v.  Smith,  3 
N.  J.  Eq.  17.  See  also  authorities 
cited  on  page  276,  infra,  to  the  effect 
that  an  assignment  of  the  debt  is 
sufficient. 


4.  See  generally  cases  cited  in  note  7, 
infra,  V.  i.  a.  (i)  (e)  cc.  Character 
of  Assignment  —  Assignment  of  Debt 
Only. 

5.  Denton  v.  Cole,  30  N.  J.  Eq.  244; 
Galway  v.  Fullerton,  17  N.  J.  Eq.  389. 
Compare  Pease  v.  Warren,  29  Mich.  9, 
where  Cooley,  J.,  says:  "  Even  if 
there  had  been  no  written  assignment, 
complainant  would  have  been  entitled 
to  foreclose  in  equity  on  proof  of  his 
purchase." 

6.  See  infra,  V.  i.  6.  (2)  Assignee  of 
Mortgage  Only. 

7.  Alabama.  —  Duval  v.  McLoskey, 
I  Ala.  708;  Center  v.  Planters',  etc.. 
Bank,  22  Ala.  743;  Denby  v.  Mell- 
grew,  58  Ala.  147. 

California.  —  Peters  v.  Jamestown 
Bridge  Co.,  5  Cal.  335;  Ord  v.  McKee. 
5  Cal.  515 ;  Willis  v.  Farley,  24  Cal.  491. 

Connecticut.  —  Austin  v.  Burbank,  2 
Day  (Conn.)  474;  Quinebaug  Bank  v, 
French,  17  Conn.  129. 

Illinois. — Warner  v.  Helm,  6  111. 
231;  Coffing  V.  Taylor,  16  111.  472; 
Ryan  v.  Dunlap,  17  111.  40;  Herring  v. 
Woodhull,  29  111.  92;  Olds  V.  Cum- 
mings,  31  111.  188;  Hutchinson  v. 
Crane,  100  111.  269. 
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Assigament  as  Collateral  Security.  —  It  IS  elsewhere  shown  that  the 
owner  of  a  bond  and  mortgage  who  has  assigned  them  simply  as 
collateral  security  for  a  debt  may  still  maintain  foreclosure  pro- 
ceedings thereon.  *  On  the  other  hand,  the  assignee  for  such  a 
purpose  has  also  such  an  interest  in  the  mortgage  as  will  entitle 
him  to  foreclose.*     But  he  is  entitled  to  no  more  of  the  fruits  of 


Indiana.  —  Clearwater  v.  Rose,  i 
Blackf.  (Ind.)  137;  Garrett  v.  Puckett, 

15  Ind.  485;  Gower  v.  Howe,  20  Ind. 
396;  Holdridge  v.  Sweet,  23  Ind.  118. 

lo-wa.  —  Wood  V.  Sands,  4  Greene 
(Iowa)  214;  Pope  V.  Jacobus,  10  Iowa 
262;  Sangster  v.  Love,  11  Iowa  580; 
Indiana  Bank  v.  Anderson,  14  Iowa 
544;  Bremer  County  Bank  t/.  Eastman, 
34  Iowa  392;  Walker  v.  Schreiber,  47 
Iowa  529;    Preston   v.  Case,  42  Iowa 

549- 
Kansas.  —  Kurtz  v.  Sponable,  6  Kan. 

395. 

Kentucky.  —  U.  S.  Bank  v.  Huth,  4 
B.  Mon.  (Ky.)  423;  Vimont  v.  Stitt,  6 
B.  Mon.  (Ky.)  474. 

Maryland.  —  Byles  v.  Tome,  39  Md. 
461. 

Michigan.  —  Martin  v.  McReynolds, 
6  Mich.  70;  Briggs  v.  Hannowald,  35 
Mich.  474. 

Mississippi.  —  Holmes  v.  McGinty, 
44  Miss.  94. 

Nebraska.  —  Richards  v.  Kountze,  4 
Neb.  200. 

New  Hampshire.  —  Southerin  v.  Men- 
dum,  5  N.  H.  426;  Rigney  v.  Lovejoy, 
13  N.  H.  253;  Whittemore  v.  Gibbs,  24 
N.  H.  484;  Wheeler  v.  Emerson,  45 
N.  H.  526. 

Ne7v  York.  —  Langdon  v.  Buel,  9 
Wend.  (N.  Y.)  80;  Cooper  v.  Newland, 
17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  342; 
Merritt  v.  Bartholick,  36  N.  Y.  44,  affirm- 
ing 47  Barb.  (N.  Y.)  253. 

North  Carolina.  —  Hyman  v.  Deve- 
reux,  63  N.  Car.  624. 

Pennsylvania.  —  Moore  v.  Cornell,  68 
Pa.  St.  320. 

Texas.  —  Perkins  v.  Sterne,  23  Tex. 
561. 

Vermont.  —  Pratt  v.  Bennington 
Bank,  10  Vt.  293;  Keyes  v.  Wood,  21 
Vt.  331. 

Wisconsin.  —  Croft     v.     Bunster,     9 

Wis.  503;  Body  v.  Jewsen,  33  Wis.  402. 

United   States.  —  Sheldon    v.    Sill,    8 

How.  (U.  S.)  441 ;  Carpenter  v.  Longan, 

16  Wall.  (U.  S.)  271. 

1.  See  infra,  V.  i.  b.  (i)  Assignor  of 
Mortgage. 

2.  Alabama.  —  Morton    v.   New    Or- 


leans, etc.,  R.  Co.,  79  Ala.  590;  Gil- 
man  V.  New  Orleans,  etc.,  R.  Co.,  72 
Ala.  566. 

California.  —  Cerf  v.  Ashley,  68  Cal. 
419;  Hunter  v.  Levan,  11  Cal.  11. 

Illinois.  —  Chicago,  etc.,  R.  Land 
Co.  V.  Peck,  112  111.  439. 

Indiana.  —  Wilson  v.  Fatout,  42  Ind. 
52.  Compare  Carper  v.  Munger,  62 
Ind.  481. 

Pennsylvania.  —  McCurdy's  Appeal, 
65  Pa.  St.  297. 

In  the  following  cases,  foreclosure 
proceedings  were  maintained  by  par- 
ties who  held  the  mortgage  for  pur- 
poses of  collateral  security  only,  but 
there  was  little  or  no  discussion  of 
their  right  to  do  so.  Cutts  v.  York 
Mfg.  Co.,  14  Me.  326,  18  Me.  190;  Rice 
V.  Dillingham,  73  Me.  59;  Brown  v. 
Tyler,  8  Gray  (Mass.)  135;  Bloomer 
V.  Sturges,  58  N.  Y.  169;  Dal  ton  v. 
Smith,  86  N.  Y.  176. 

In  Hunter  v.  Levan,  11  Cal.  11,  an 
assignment  of  a  note  and  mortgage 
had  been  executed  to  the  plaintiffs  to 
indemnify  them  against  any  damage 
resulting  from  their  suretyship  for  the 
assignor  of  a  bail  bond.  The  trial 
court  gave  to  plaintiffs  a  decree  for  the 
sale  of  the  mortgaged  property,  and  the 
Supreme  Court  said:  "  We  do  not  see 
any  error  in  this  decree  to  the  preju- 
dice of  the  defendants.  By  this 
arrangement,  to  say  the  least  of  it,  the 
plaintiffs  were  made  the  pledgees  or 
bailees  of  Howard,  in  respect  to  this 
debt  assigned,  and  were  bound  to  take 
the  proper  care  of  the  subject  of  the 
court.  They  were  not  bound  to  suffer 
the  debt  to  be  barred,  or  the  chances  of 
the  property  going  to  waste,  before 
collecting  the  debt  or  foreclosing  the 
mortgage,  as  might  be  the  case  if  pro- 
ceedings were  delayed  until  the  ques- 
tion of  their  liability  on  the  bond  was 
settled."  See,  for  a  similar  case.  Car- 
per V.  Munger,  62  Ind.  481. 

Joinder  of  Assignee  and  Assignor.  — 
Under  the  California  Code,  a  trustee  to- 
whom  a  mortgage  has  been  assigned 
as  collateral  security  for  a  debt  of  the 
mortgagee   may    be    joined    with    the 
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the  foreclosure  sale  than  will  satisfy  the  debt  secured  by  the  note 
and  mortgage.*  And  a  subsequent  assignee  who  holds  by  an 
absolute  assignment  is  entitled  to  a  decree  for  the  surplus  left 
after  meeting  the  claim  of  the  pledgee  as  collateral.* 

Assignment  in  Bankruptcy.  —  Bankruptcy  proceedings  transfer  all 
property  rights  of  the  bankrupt  to  the  assignee,'  and  the  latter  is 
generally  the  proper  party  to  enforce  them.  He  may  bring  a 
bill  to  redeem  a  mortgage  upon  the  lands  of  the  bankrupt.*  But 
"the  bankrupt  has  a  right  against  everybody  but  the  assignee,"  ' 
and  if  the  latter  declines  to  collect  a  note  secured  by  a  mortgage 
belonging  to  the  bankrupt,  he  is  entitled  to  foreclose  in  his  own 
So,  even  though  the  mortgagor  has  become  a  bankrupt 


name. 


and  the  mortgaged  property  has  been  fraudulently  transferred,  a 
bill  of  foreclosure  may  be  brought  by  the  mortgagee.''  The 
assignee  in  bankruptcy  may  transfer  the  bond  and  mortgage  to 
another  who  is  entitled  to  foreclose  thereon,  but  he,  of  course, 
cannot  enforce  them  against  a  prior  grantee  of  the  mortgagor.® 

Equitable  Assignment.  —  A  party  may  acquire  such  an  interest  in 
the  bond  and  mortgage  as  will  entitle  him  to  bring  foreclosure 
proceedings  thereon,  though  there  has  been  nothing  which  in  law 
would  constitute  a  technical  assignment;  as,  for  instance,  by 
subrogation  *  or  receivership  succession,*"  or  in  garnishment 
proceedings.** 


latter  as  plaintiff  in  foreclosure.     Cerf 
V.  Ashley,  68  Cal.  419. 

1.  Morton  v.  New  Orleans,  etc.,  R. 
Co.,  79  Ala.  590;  McCrum  v.  Corby,  ir 
Kan.  464;  Salmon  v.  Allen,  11  Hun 
(N.  Y.)  29;  Van  Deventer  v.  Stiger,  25 
N.  J.  Eq.  224;  Jesup  v.  City  Bank,  14 
Wis.  331.  Compare  Ackerson  v,  Lodi 
Branch  R.  Co.,  28  N.  J.  Eq.  542. 

In  New  Jersey  it  was  held  that  an  an- 
swer to  a  foreclosure  bill  is  good  which 
'sets  up  that  complainants  are  pledgees 
[of  the  mortgage  to  secure  a  debt  to 
ithem  from  the  mortgagee,  which  is 
[less  than  the  amount  due  on  the  mort- 
fgage,  and  that,  therefore,  the  assignor 
should  be  made  a  party.  Ackerson  v. 
Lodi  Branch  R.  Co.,  28  N.  J.  Eq.  542. 
\Compare  Miller  v.  Henderson,  10  N.  J. 
[Eq.  321;  Woodruff  v.  Depue,  14  N.  J. 
[Eq.  168.  And  see  Matter  of  Gilbert, 
I104  N.  Y.  200. 

2.  Chew  V.  Brumagin,  21  N.  J.  Eq. 
[520. 

8.  Glenny  v.  Langdon,  98  U.  S.  20; 
LOliver  v.  Cunningham,  6  Fed.  Rep.  60; 
I  Harris  v.  Cornell,  80  111.  60;  Upton  v. 
t  National  Bank,  120  Mass.  153;  Berry 
y.  GilHs,  17  N.  H.  9. 

4.  Upton  V.  National  Bank,  120  Mass. 
rl53;  Towle  V,  Rowe,  58  N.  H.  394. 


6.  Per  Eyre,  C.  J.,  in  Fowler  v. 
Down,  I  B.  &  P.  44. 

6.  Towle  V.  Rowe,  58  N.  H.  394. 

7.  New  Orleans  Nat.  Banking  Assoc. 
V.  Le  Breton,  14  Fed.  Rep.  646. 

8.  Ward  v.  Price,  12  N.  J.  Eq.  543. 

9.  Subrogation.  —  Thus,  one  who  ad- 
vanced money  to  another  for  the  pur- 
pose of  discharging  mortgages  and 
tax  liens  upon  the  latter's  land,  was 
held  to  be  subrogated  to  the  rights  of 
the  mortgagee  and  to  be  entitled  to 
foreclose  on  the  mortgage,  although 
the  other  security  given  for  the  loan 
might  be  invalid.  Homoeopathic  Mut. 
L.  Ins.  Co.  V.  Marshall,  32  N.  J.  Eq. 
103.  See  also  Gilbert  v.  Gilbert,  39 
Iowa  657;  Woodz-.  Smith,  51  Iowa  156; 
Cobb  V.  Dyer,  69  Me.  494. 

10.  BeceiversMp  Succession.  —  So  the 
receiver  of  an  insolvent  corporation 
who  has  been  appointed  as  the  succes- 
sor of  the  original  receiver  of  the  same 
becomes  the  latter's  equitable  assignee 
and  as  such  may  maintain  a  bill  to 
foreclose  a  mortgage  executed  to  his 
predecessor.     Iglehart  v.  Bierce,  36  111. 

133- 

11.  Garnishment  Proceedings. — Where 
process  in  garnishment  is  served  on  the 
mortgagor  in  an  action  brought  against 
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dd.  Assignment  Pendente  Lite.  —  The  authorities  heretofore  dis- 
cussed relate  for  the  most  part  to  assignments  made  prior  to  the 
commencement  of  the  foreclosure  suit,  but  an  assignee  pendente 
lite  is  likewise  entitled  to  maintain  foreclosure  proceedings  in  his 
own  name.*     But,  of  course,  an  assignment  pendente  lite  cannot 


the  mortgagee  by  a  third  party,  the 
proceeding  is  in  legal  effect  an  assign- 
ment of  The  notes  and  mortgage  to  the 
plaintiff  in  garnishment,  and  he  may 
maintain  an  action  to  foreclose  the 
mortgage,  regardless  of  whether  the 
garnishee  admits  or  denies  the  indebt- 
edness, Alsdorf  V.  Reed,  45  Ohio  St. 
653,  where  the  court  says:  "  The 
legal  effect  of  the  garnishment  of  a 
debtor  of  the  defendant  is,  where  judg- 
ment is  rendered  for  the  plaintiff,  to 
transfer  the  indebtedness  of  the  gar- 
nishee to  the  plaintiff  in  the  attachment 
so  far  as  the  same  may  be  necessary  to 
satisfy  his  judgment.  Secor  v.  Witter, 
39  Ohio  St.  218.  And,  as  a  security  is 
always  regarded  as  an  incident  to  the 
debt,  it  follows  that,  where  the  indebt- 
edness of  the  garnishee  is  secured  by 
mortgage,  the  garnishment  of  the  in- 
debtedness carries  with  it  the  mort- 
gage. Edwards  v.  Edwards,  24  Ohio 
St.  411.  It  is  true  that  this  was  the 
case  of  a  creditor's  bill,  but  no  reason 
is  perceived  why  a  creditor  should  not 
be  entitled  to  the  securities  held  by  his 
debtor  in  the  one  case  as  well  as  in  the 
other.  The  garnishee  may  be  insolv- 
ent, but  his  indebtedness  to  the  plain- 
tiff's debtor  may  be  amply  secured  by 
mortgage,  and,  for  such  reason,  of  the 
same  value  as  if  the  debtor  was  en- 
tirely solvent;  audit  is  this  value  that, 
as  a  part  of  the  effects  of  the  debtor, 
the  creditor  is  entitled  to  have  applied 
to  the  satisfaction  of  his  claim.  So 
that  in  this  case,  Alsdorf,  by  the  gar- 
nishment of  the  Vanattas,  acquired  the 
right  to  foreclose  the  mortgage  they 
had  executed  to  Reed,  unless  the  in- 
debtedness had  been  paid  before  the 
process  was  served  on  them.  This  is 
what,  as  appears  from  his  petition,  Als- 
dorf sought  to  do.  He  set  forth  the 
proceedings  in  his  suit  in  attachment 
against  Reed,  the  garnishment  of  the 
Vanattas,  and  the  judgment  and  order 
in  his  favor,  the  execution  and  record 
of  the  mortgage,  with  a  description  of 
the  property,  and  averred  that  the 
notes  were  all  due,  but  not  all  paid,' 
and  prayed  for  a  foreclosure  and  order 
of  sale.     He  might  have  ignored  the 


existence  of  the  mortgage,  and  have 
asked  for  a  personal  judgment  only 
against  the  garnishee,  upon  the  aver- 
ment that  her  answer  was  unsatisfac- 
tory; in  other  words,  that,  as  a  matter 
of  fact,  she  was  indebted  to  Reed.  In 
such  case  there  would  be  but  little  room 
for  doubt  that  neither  party  could  have 
appealed  from  the  judgment  that 
might  have  been  rendered  in  the 
action.  In  saying  this  we  ignore,  for 
the  time  being,  the  coverture  of  Flor- 
ence Vanatta.  He  has,  however, 
omitted  the  pursuit  of  this  remedy, 
and  seeks  a  foreclosure  of  the  mort- 
gage and  an  order  of  sale.  Prudential 
reasons  may  have  and  no  doubt  did  de- 
termine him  in  taking  this  course.  A 
judgment  for  money  only  would  have 
simply  placed  him  upon  a  footing  with 
the  general  creditors  of  the  garnishee, 
and  so  might  have  been  of  no  avail; 
but,  in  foreclosing  the  mortgage,  he 
succeeds  to  the  rights  of  Reed,  and  is 
entitled  to  be  paid  according  to  the 
priority  of  the  mortgage  as  a  lien  upon 
the  land." 

1.  Under  the  Former  Chancery  Practice 
he  might  come  into  the  suit  by  filing 
a  supplemental  bill  for  that  purpose. 
Coles  V.  Forrest,  10  Beav.  552.  Com- 
pare Foster  v.  Deacon,  6  Madd.  59. 

Under  the  New  York  Code  the  assignee 
pending  foreclosure  may  be  substituted 
as  plaintiff  on  motion  and  may  con- 
tinue the  action  in  his  own  name. 
Schlichter  v.  South  Brooklyn  Saw-Mill 
Co.,  35  Hun  (N.  Y.)  339;  Greene  v. 
Martine,  21  Hun  (N.  Y.)  140.  And  this 
notwithstanding  the  plaintiff  had  al- 
ready set  up  a  counterclaim  in  his  an- 
swer. Schlichter  v.  South  Brooklyn 
Saw-Mill  Co.,  35  Hun  (N.  Y.)  339,  the 
court,  per  Dykman,  J.,  saying:  "  The 
continuation  of  an  action  in  the  name 
of  an  assignee  or  successor  in  interest 
of  the  original  plaintiff  is  no  new  prac- 
tice, and  is  not  antagonistic  to  any 
legal  principle,  even  where  the  defend- 
ant has  a  counter-claim.  The  only 
effect  of  the  assignment  of  the  cause  of 
action,  before  or  after  suit,  is  to  restrict 
the  use  of  the  counter-claim  to  the  ex- 
tinguishment of  the  cause  of  action  and 
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affect  the  proceedings  on  the  decree,  if  it  is  neither  made  to 
appear  of  record  nor  brought  to  the  knowledge  of  the  court.* 
And  an  assignee  pcndenU  lite  acquires  no  higher  equities  than  his 
assignor.* 

(f)  Eeceivers.  —  See  article  RECEIVERS. 

(g)  Sureties  and  Subrogated  Lienors.  —  It  is  well  settled  that  parties 
whose  obligation  is  that  of  sureties  to  the  mortgage  debt,  are 
entitled  upon  paying  the  latter  to  be  subrogated  to  the  rights  of 
the  mortgagee,  and  to  maintain  foreclosure  in  their  own  names.* 
A  mortgagor  is  a  surety  within  the  meaning  of  this  rule,  as  to 
subsequent  purchasers  who  assumed  the  mortgage.*     Of  course 


leave  the  balance  thereof  to  be  enforced 
against  the  original  party  or  his  estate. 
This  engenders  no  hardship  or  injus- 
tice, for  the  holder  of  the  counter-claim 
has  for  it  the  same  security  he  had  be- 
fore the  assignment  of  the  cause  of 
action.  He  may  use  sufficient  of  it  in 
the  action  to  extinguish  the  cause  of 
action,  and  then  obtain  a  judgment  in 
a  new  suit  for  the  balance;  the  only 
difference  being  that  if  there  had  been 
no  assignment  the  judgment  for  the 
balance  would  result  in  the  same 
action.  The  provision  of  the  code  re- 
ferred to  above  seems  to  be  manda- 
tory, and  to  confer  on  the  successor  in 
interest  to  the  original  plaintiff  in  this 
action  the  legal  right  to  substitution  in 
his  place  as  plaintiff.  Greene  v.  Mar- 
tine,  21  Hun  (N.  Y.)  140." 

Substitution  Essential  to  Further  Prose- 
cution of  Suit.  —  The  substitution  of  the 
assignee  pendente  lite  as  plaintiff  in 
foreclosure  is  not  merely  permissive;  if 
complainant  has  parted  with  his  interest 
in  the  mortgage  before  answer,  it  is  a 
good  objection  to  the  suit.  Wallace  v. 
Dunning,  Walk.  (Mich.)  416,  the  chan- 
cellor saying:  "  The  complainant  has 
put  himself  out  of  court  by  parting 
with  his  interest  in  the  mortgage.  De- 
fendant has  a  right  to  object  that  the 
party  in  interest  is  not  before  the 
court.  Mills  V.  Hoag,  7  Paige  (N.  Y.) 
18;  Field  V.  Maghee,  5   Paige  (N.  Y.) 

539-" 

1.  Bigelow  V.  Booth,  39  Mich.  622. 

2.  Ellis  V.  Sisson,  96  111.  105. 
Assignment  as  Collateral  Security.' —  In 

Nc7v  Jersey,  an  assignment  pending 
foreclosure,  if  absolute,  will  not  entitle 
the  assignee  to  a  decree  for  the  original 
amount  of  the  debt  if  he  originally 
held  the  note  and  mortgage  as  collat- 
eral security  only.  His  remedy  must 
be  by  supplemental  bill   for  the  sur- 


plus.    Underbill  v,  Atwater,  22  N.  J. 
Eq.  16. 

3.  Alabama.  —  Tutwiler  v.  Dunlap, 
71  Ala.  126. 

Illinois.  —  Shinn  v.  Shinn,  91  111. 
477;  Tyrrell  v.  Ward,  102  111.  29. 

Indiana.  —  Rardin  v.  Walpole,  38 
Ind.  146;  Gerber  v.  Sharp,  72  Ind.  552; 
Risk  V.  Hoffman,  69  Ind.  137;  Hoff- 
man V.  Risk,  58  Ind.  113;  Josselyn  v. 
Edwards,  57  Ind.  212;  Benton  v. 
Shreeve,  4  Ind.  66;  Lowrey  v.  Byers, 
80  Ind.  443. 

Iowa.  —  Wood  V.  Smith,  51  Iowa 
156;  Gilbert  v.  Gilbert,  39  Iowa  657. 

Maine.  —  Norton  v.  Soule,  2  Me.  341. 

Minnesota.  —  Baker  v.  Terrell,  8 
Minn.  195. 

New  Hampshire.  —  Hoysradt  v.  Hol- 
land, 50  N.  H.  433. 

New  Jersey.  —  Hamilton  v.  Dobbs,  19 
N.  J.  Eq.  227. 

Neiu  York.  —  Marsh  v.  Pike,  10 
Paige  (N.  Y.)  595,  affirming  i  Sandf.  Ch. 
(N.  Y.)2io;  McLean  v.  Towle,  3  Sandf. 
Ch.  (N.  Y.)  117;  Cornell  v.  Prescott.  2 
Barb.  (N.  Y.)  16;  Halsey  v.  Reed,  9 
Paige  (N.  Y.)  446;  Norton  v.  Warner, 
3  Edw.  Ch.  (N.  Y.)  106;  Dings  v.  Par- 
shall,  7  Hun  (N.  Y.)  522. 

Pennsylvania.  —  Champlin  v.  Wil- 
liams, 9  Pa.  St.  341.  Compare  Waldrit 
V.  Benck,  16  Pa.  St.  226. 

A  Surety  on  an  Administrator's  Bond 
who  has  paid  a  judgment  rendered 
against  himself  and  his  co-sureties  on 
the  bond  may  foreclose  a  mortgage 
executed  by  such  administrator  to  in- 
demnify the  sureties,  and  his  rights  are 
superior  to  those  of  a  subsequent  pur- 
chaser under  execution  against  the  ad- 
ministrator. Tutwiler  v.  Dunlap,  71 
Ala.  126. 

4.  Johnson  v.  Zink,  51  N.  Y.  333 
{affirming  52  Barb.  (N.  Y.)  396),  wherein 
the  court  said:  "  The  conveyance  by  the 
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there  can  be  no  foreclosure  by  the  surety  until  he  has  paid  the 
mortgage  debt.*  The  mortgaged  premises,  and  not  the  individual 
estate  of  the  principal  mortgagor  or  subsequent  purchaser  assum- 
ing the  mortgage,  constitute  the  primary  fund  for  the  payment 
of  the  debt.* 

(h)  Personal  Sepresentatives  —  aa.  in  Ordinary  Cases  —  TTsually  the  Only 
Proper  Parties.  —  It  is  elsewhere  shown  that  the  heir  of  a  deceased 
mortgagee  is  not  generally  entitled  to  maintain  foreclosure.'  The 
personal  representative  is  the  proper  party  to  foreclose  a  mort- 
gage after  the  death  of  the  mortgagee,*  and  generally  throughout 
the  United  States  the  heirs  need  not  be  joined.* 


mortgagor  of  the  mortgaged  premises, 
'subject  to'  the  mortgage  in  question, 
to  Comstock,  conveyed  to  him  the 
equity  of  redemption  only,  and  conse- 
quently the  mortgage  was  to  be  dis- 
charged and  satisfied  out  of  those  prem- 
ises before  any  right  or  interest  therein 
was  acquired  by  the  grantee,  and  as 
between  those  parties  it  is  clearly 
equitable  that  such  discharge  and  satis- 
faction should  be  made  out  of  the  said 
premises,  and  that  the  obligor  and 
mortgagor  should  not,  in  exoneration 
thereof,  personally  be  called  upon  to 
pay  the  same  out  of  his  individual 
property.  The  effect  of  the  transaction 
was  in  equity  to  make  the  land  the  pri- 
mary fund  for  the  payment  of  the 
debt,  and  to  place  the  plaintiff  in  the 
situation  or  relation  of  surety  therefor 
only.  This  principle  is  clearly  estab- 
lished. See  Jumel  v.  Jumel,  7  Paige 
^N.  Y.)  594;  Halsey  v.  Reed,  9  Paige 
(N.  Y.)  453;  Marsh  v.  Pike,  10  Paige  (N. 
Y.)  595;  Cherry  v.  Monro,  2  Barb. 
Ch.  (N.  Y.)6i8;  Ferris  v.  Crawford,  2 
Den.  (N.  Y.)  595;  Stebbins  v.  Hall, 
29  Barb.  (N.  Y.)  529."  See  also  cases 
cited  in  preceding  note,  passim. 

1.  Con  well  V.  McCowan,  53  111.  363; 
Darst  V.  Bates,  51  111.  439. 

But  the  Payment  Need  Not  Be  in  Money ; 
where  the  surety  has  given  his  note  to 
the  mortgagee  in  satisfaction  of  the 
debt,  he  is  entitled  to  foreclose  the 
mortgage  against  his  principal,  the 
mortgagor,  though  the  latter  may  set 
up  any  defense  which  might  have 
been  urged  against  the  mortgagee. 
Mims  V.  McDowell,  4  Ga.  182. 

2.  Brewer  v.  Staples,  3  Sandf.  Ch. 
(N.  Y.)  579;  Marsh  v.  Pike,  10  Paige 
(N.  Y.)  595.  And  see  generally  cases 
cited  in  the  first  note  to  this  section. 

3.  See  infra,  V.  I.  b.  (3)  Heirs  of 
Mortgagee, 


4.  Connecticut.  —  Roath  v.  Smith,  5 
Conn.  135. 

Georgia.  —  Dixon  v.  Cuyler,  27  Ga. 
248. 

Illinms.  —  Citizens'  Nat.  Bank  v. 
Dayton,  116  111.  257;  Merrin  v.  Lewis, 
90  111.  505. 

Indiana.  —  Nolte  v.  Libbert,  34  Ind. 
163. 

Maine,  —  Webster  v.  Calden,  56  Me. 
211;  Plummer  v.  Doughty,  78  Me.  341; 
Felch  V.  Hooper,  20  Me.  163. 

Massachusetts.  —  Marsh  v.  Austin,  i 
Allen  (Mass.)  235;  Dewey  v.  VanDeu- 
sen,  4  Pick.  (Mass.)  19;  Fay  v.  Cheney, 
14  Pick.  (Mass.)  399. 

Michigan  (by  statute).  —  See  Albright 
V.  Cobb,  30  Mich.  355. 

Minnesota.  —  Baldwin  v.  Allison,  4 
Minn.  25. 

Mississippi.  —  Griffin  v.  Lovell,  42 
Miss.  402. 

Missouri.  —  Riley  v.  McCord,  24  Mo. 
265. 

N'ew  Hampshire.  —  Gibson  v.  Bailey, 
9  N.  H.  168. 

N'ew  yersey.  —  Mutual  L.  Ins.  Co.  v, 
Sturges,  33  N.  J.  Eq.  328. 

New  York.  —  Newton  v.  Stanley,  28 
N.  Y.  61. 

Ohio.  —  Miller  v.  Donaldson,  17  Ohio 
264. 

Wisconsin.  — Weir  v.  Mosher,  19  Wis. 
311. 

England.  —  Gobe  v.  Carlisle,  cited  in 
Clerkson  v.  Bowyer,  2  Vern.  67;  Ho- 
bart  V.  Abbot,  2  P.  Wms.  643 ;  Thorn- 
borough  V.  Baker,  3  Swanst.  628. 

5.  Dixon  V.  Cuyler,  27  Ga.  248; 
Griffin  v.  Lovell,  42  Miss.  402;  Weir  v. 
Mosher,  19  Wis.  311.  And  see  gener- 
ally cases  cited  in  the  preceding  note. 

In  Illinois,  all  reason  for  making  the 
heirs  parties  in  foreclosure  proceed- 
ings has  been  removed  by  statute. 
Dayton    v.    Dayton,    7    111.    App.    136, 
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Where  There  Is  More  than  One  Personal  Eepresentative,  while  the  general 
rule  is  that  all  must  join  in  bringing  suits,*  still  where  one  of 
several  executors  fails  to  qualify,  foreclosure  by  the  others  may 
be  valid.* 

Where  the  Mortgagee  Was  a  Trustee  only,  and  the  trust  is  clearly 
defined,  leaving  no  discretion  in  the  trustee,  his  executor  may 


where  the  rule  requiring  the  heirs  to 
be  joined  was  said  to  depend  upon  the 
fact  that  the  heir  was  the  only  person 
who  could  re-convey  the  legal  estate  to 
the  mortgagor.  See  also  Citizens' 
Nat.  Bank  v.  Dayton,  ii6  111.  257. 

The  Heir  Is  a  Necessary  Party,  how- 
ever, in  some  jurisdictions. 

Alabama.  —  Huggins  v.  Hall,  10  Ala. 
283. 

Maryland.  —  Worthington  v.  Lee,  2 
Bland  (Md.)  678. 

North  Carolina.  —  Etheridge  v.  Ver- 
noy,  71  N.  Car,  184,  holding,  however, 
that  the  heirs  are  not  necessary  parties 
where  they  have  a  merely  nominal 
interest  in  the  mortgage,  their  deca- 
dent having  assigned  his  rights  before 
his  death. 

Tennessee.  —  Mclver  v.  Cherry,  8 
Humph.  (Tenn.)  713.  Compare  Atchi- 
son V.  Surguine,  i  Yerg.  (Tenn.)  400. 

England.  —  Scott  v.  Nicoll,  3  Russ. 
476.  Compare  Ellis  v.  Guavas,  2  Ch. 
Cas.  50;  Freak  v.  Hearsey,  i  Ch.  Cas. 
51.  And  see  Osborne  v.  Tunis,  25  N. 
J.  L.  633. 

Where  the  Personal  Bepresentatives 
]iad  Paid  the  Debts  and  expenses  of 
administration,  but  before  their  dis- 
charge had  delivered  certain  notes  and 
mortgages  to  the  heirs,  a  bill  to  fore- 
close brought  by  the  latter  was  held 
good  on  demurrer.  Stanley  v.  Mather, 
31  Fed.  Rep.  860,  where  the  court,  Z^;- 
Gresham,  J.,  says:  "  It  is  urged  by 
the  defendants  that  the  notes  are  part 
of  fhe  personal  estate;  that  they  were 
never  delivered  to  the  complainants  by 
the  administrators,  under  the  direction 
[, of  the  probate  court;  and  that  only 
the  personal  representatives  can  sue  to 
foreclose  the  mortgages.  An  adminis- 
trator takes  the  personal  estate  of  the 
decedent,  in  trust,  first,  for  creditors, 
and,  next,  for  the  heirs.  He  is  a  mere 
trustee,  with  no  beneficial  interest  in 
the  property  upon  which  he  is  ap- 
pointed to  administer.  After  all  debts 
and  expenses  of  administration  are 
paid,  any  surplus  remaining  in  his 
hands  goes  to  the  heirs.     It  is  admitted 


in  this  case  that  all  cteditors,  and  all 
expenses  of  administration  have  been 
paid,  and  that  the  complainants  are 
the  sole  heirs  and  distributees.  In 
fact,  it  was  judicially  determined  by 
the  probate  court  in  Connecticut  that 
the  three  complainants  were  the  sole 
children  and  heirs  of  the  decedent. 
The  only  thing  that  a  personal  repre- 
sentative could  now  do  would  be  to 
obtain  an  order  from  the  probate  court 
to  deliver  the  notes  and  mortgages  to 
the  complainants,  or  collect  the  notes 
and  pay  over  the  money.  The  law 
will  not  require  the  heirs,  who  are  the 
equitable  owners  of  the  notes  and 
mortgage,  to  deliver  them  to  Hoyt, 
the  remaining  administrator,  if  he  is 
still  such,  and,  if  he  is  not,  to  go  to  the 
trouble  and  expense  of  having  another 
personal  representative  appointed  in 
order  that  a  suit  of  foreclosure  may  be 
maintained.  It  does  not  follow  be- 
cause the  administrator  is  the  proper 
party  to  collect  the  debts  due  a  dece- 
dent, and  pay  creditors,  and  for  that 
purpose  bring  suits,  that  under  no  cir- 
cumstances can  the  heirs-at-law  main- 
tain a  suit  to  collect  a  debt  which  has 
not  been  collected  by  the  personal 
representative.  Having  paid  all  credit- 
ors, and  all  expenses  of  administration, 
the  administrators  delivered  the  notes 
and  mortgages  to  the  complainants, 
the  only  persons  entitled  to  them  in 
equity;  and  there  is  no  reason  why 
their  possession  should  now  be  dis- 
turbed." 

1.  I  Daniell  Ch.  Pr.  (5th  ed.)  226. 

2.  Alexander  v.  Rice,  52  Mich.  451, 
the  court  saying:  "  That  two  only  of 
the  executors  acted  in  foreclosing  the 
mortgage  is  of  no  importance.  It  does 
not  appear  that  the  third  executor  ever 
gave  bond  or  qualified;  and  if  the  two 
named  in  the  stipulation  acted  under 
competent  authority,  the  fact  that  a 
third  party  might,  by  taking  the  proper 
steps,  have  united  with  them,  will  not 
affect  their  action."  See  generally  ar- 
ticle Executors  and  Administrators, 
vol.  8,  p.  650. 
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foreclose  the  mortgage.* 

hf).  In  FoRECLosi'RE  OF  LAND  CONTRACTS.  —  While  a  persofial  repre- 
sentative may  thus  foreclose  a  mortgage  running  to  his  decedent, 
his  powers  with  reference  to  a  land  contract  are  somewhat  more 
restricted.  He  is  not  entitled  to  foreclose  such  a  contract  unless 
he  shows  that  he  is  ready  and  able  to  give  a  deed  to  the  premises.* 
And  it  has  been  held  that  in  such  a  proceeding  the  heirs  of  the 
vendor  are  necessary  parties.' 

cc.  Mortgages  Running  to  Personal  Representatives  —  In  General.  — 
Where  an  executor  loans  money  belonging  to  the  estate,  but 
takes  a  bond  and  mortgage  therefor  in  his  individual  character, 
the  cause  of  action  thereon  accrues  to  him  personally.^  And 
generally,  upon  the  decease  of  a  personal  representative,  to  whom 
a  mortgage  has  been  executed  in  his  individual  capacity,  though 
described  as  trustee,  foreclosure  should  be  brought  by  his  per- 
sonal representatives  and  not  by  his  successor  in  the  trust.* 

A  Kortgage  Assigned  to  One  "  as  Administrator,"  must  be  foreclosed  by 
the  assignee  in  that  capacity,  and  not  in  his  individual  character.* 

A  Mortgage  Executed  to  Several  Executors  may  ordinarily  be  satisfied 
by  one  of  them ; ''  and  this  is  true  even  though  the  personal 
representatives  of  the  executor  are, also  named  as  payees.** 

(i)  Guardians.  ^- It  is  one  of  the  duties  of  a  guardian  to  collect, 
if  necessary,  by  suit,  all  debts  due  his  ward.*  The  guardian  is, 
therefore,  the  proper  party  to  maintain  proceedings  for  the  fore- 
closure of  the  ward's  mortgages.^" 


lO 


1.  Bunn  V.  Vaughan,  i  Abb.  App.  5.  Renaud  v.  Conselyea,  4  Abb.  Pr. 
Dec.  (N.  Y.)  253.  (Brooklyn  Supreme  Ct.)  280,  affirincd  5 

2.  Thomson  v.  Smith,  63  N.  Y.  304.  Abb.  Pf.  (N.  Y.)  346;  Caulkins  v.  Bol- 

3.  Leeper  v.  Lyon,  68  Mo.  216.  But  ton,  98  N.  Y.  511.  In  the  case  first 
see  Schroeppel  v.  Hopper,  40  Barb.  (N.  cited  an  opinion  was  written  on  re- 
Y.)  425;  and  compare  Anshutz's  Ap-  argument  in  Renaud  v.  Conselyea,  7 
peal,  34  Pa.  St.  375,  holding  that  the  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  105,  in 
heirs  of  the  vendee  must  be  made  which  it  was  held  that  evidence  was 
parties  in  a  suit  by  the  vendor's  ad-  admissible  to  show  that  the  mortgage 
ministrator  for  the  specific  perform-  was  takejn  to  secure  a  debt  due  the  es- 
ance  of  a  land  contract.  tate,  and  that,  therefore,  the  executrix 

4.  Caulkins  v.  Bolton,  98  N.  Y.  of  the  personal  representative  had  no 
511.  title  to  it. 

Mortgage  to  "  Acting  Executor."  —  So,  6,  Flagg  v.  Johnston,  39  Ga.  26. 

where  a  bond  and  mortgage  were  exe-  7.  D'Invilliers  v.   Abbott,  12    Phila. 

cuted    to    a    party   described    as    the  (Pa.)  462. 

"  acting   executor  "    of     another,    the  8.  People  v.  Keyser,  28  N.  Y.  226. 

court   observed    that   it   was    at    least  9.  Schouler,  Domestic   Relations  (3d 

doubtful    whether   the   bond    was   the  ed.),  §§  342,  343.     See  also  Thomas  v. 

property  of  the  nominal  mortgagee  or  Bennett,    56   Barb.  (N.  Y.)  197;  Person 

of  the  estate  which  he  represented,  and  v.  Warren,  14  Barb.  (N.  Y.)  488;  Coak- 

in  a  suit  to  foreclose  brought  after  the  ley  v.  Mahar,  36  Hun  (N.  Y.)  157. 

acting   executor's   decease   by  the  ad-  The  Guardian  May  Maintain  Ejectment 

ministrator    cum    tcstamento   annexo  of  for  the  lands  of  his  ward.     Holmes  v, 

the  first  decedent,  the    personal   repre-  Seely,  17  Wend.   (N.   Y.)  75;  Seaton  v. 

sentatives   of   the    executor   were    re-  Davis,  i  Thomp.  &  C.  (N.  Y.)  91. 

quired  to  be  brought  in.     Peck  v.  Mai-  10.  Indiana.  —  Peabody  v.  Peabody, 

lams,  10  N.  Y.  509.  59  Ind.  556. 
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(j)  Married  Woman.  —  The  various  Statutes  removing  the  common- 
law  disabilities  cf  married  women  enable  them  to  foreclose  mort- 
gages belonging  to  their  separate  estates  without  further  restriction 
than  is  imposed  upon  other  mortgagees.  Indeed,  a  husband  can- 
not properly  be  joined  as  a  co-plaintiff  to  foreclose  a  mortgage 
held  by  the  wife  in  her  own  right ;  *  and  a  wife  may  foreclose  a 


Michigan.  —  Norton  v.  Ohrns,  67 
Mich.  612;  Livingston  v.  Jones,  Harr. 
(Mich.)  165. 

Nebraska.  —  Walter  v.  Wala,  10  Neb. 
123. 

New  York.  —  Bayer  v.  Phillips,  17 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)425; 
Lyon  V.  Lyon,  67  N.  Y.  250.  Compare 
Pardee  v.  Van  Anken,  3   Barb.  (N.  Y.) 

534- 

In  Walter  v.  Wala,  10  Neb.  123,  the 
court  says,  in  defense  of  the  guardian's 
right  to  sue:  "  It  appears  from  the  bill 
of  exceptions  that  the  administratrix 
had  made  final  settlement  of  all  mat- 
ters pertaining  to  the  estate,  and  that 
the  note  and  mortgage  in  question  had 
been  delivered  to  the  plaintiff  as  a  part 
of  the  personal  estate  of  his  wards  be- 
fore the  commencement  of  this  suit. 
Under  such  a  state  of  facts  will  it  be 
seriously  questioned  that  the  guardian 
could  not  maintain  an  action  to  fore- 
close the  mortgage?  No  case  has  been 
cited  holding  that  he  did  not  possess 
such  authority,  and  I  think  none  such 
can  be  found.  It  is  the  duty  of  a 
guardian  to  care  for  and  protect  the 
interests  of  his  wards;  to  keep  their 
moneys  productive,  and,  when  deemed 
necessary,  collect  outstanding  debts 
and  reinvest  the  money  thus  collected. 
He  is  amenable  to  the  court  for  his 
acts,  and  must  account  for  all  the 
money  belonging  to  his  wards  which 
he  receives.  The  plaintiff  in  this  case 
is  shown  by  the  testimony  to  have 
been  in  possession  of  the  note  and 
mortgage  in  question,  and  the  defend- 
ants do  not  claim  to  have  any  defense 
to  the  same." 

The  Bole  Stated  Includes  not  only  the 
ordinary  guardian  of  an  infant,  Bayer 
V.  Phillips,  17  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  425;  Lyon  v.  Lyon,  67  N.  Y, 
250;  Walter  v.  Wala,  10  Neb.  123; 
Livingston  v.  Jones,  Harr.  (Mich.)  165; 
but  also  the  guardian  of  a  spendthrift, 
Norton  v.  Ohms,  67  Mich.  612,  and  of 
a  lunatic,  Peabody  v.  Peabody,  59  Ind. 
556;  and  the  special  guardian  of  a 
minor,  to  whom  a  mortgage  has  been 
executed  for  the  ward's  benefit,  is  the 


proper  party  to  file  a  bill  for  the  re- 
demption and  assignment  of  a  senior 
mortgage  upon  the  same  premises, 
Pardee  v.  Van  Anken,  3  Barb.  (N.  Y.) 
534- 

The  Ward  as  a  Party.  —  It  seems  that 
the  ward  himself  may  also  bring  fore- 
closure on  a  mortgage  given  to  his 
guardian  to  secure  a  loan  of  money 
from  the  ward's  estate.  Dictum  in 
Cleveland  v.  Cohrs,  10  S.  Car.  224. 

In  Ne-io  York  it  is  not  necessary  that 
the  ward  be  joined  as  a  party  in  a  fore- 
closure suit  by  the  guardian.  Bayer  v. 
Phillips,  17  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  425. 

1.  Bartlett  v.  Boyd,  34  Vt.  256,  hold- 
ing also  that  the  objection  would  be 
waived  unless  raised  by  demurrer. 

Hone  J  Obtained  from  Husband  —  Wife 
without  Beneficial  Interest.  —  But  where 
in  a  foreclosure  suit  brought  by  a  mar- 
ried woman  named  as  payee  in  the 
mortgage,  the  answer  sets  up  that  the 
loan  which  the  mortgage  was  given  to 
secure  was  obtained  from  the  com- 
plainant's husband,  who  retained  pos- 
session of  the  papers  and  who  was  a 
nonresident  and  beyond  the  jurisdic- 
tion of  the  court,  and  that  the  mort- 
gage had  been  executed  to  the  wife  for 
a  purpose  other  than  that  of  giving  her 
a  beneficial  interest  therein,  it  was  held 
that  the  husband  should  be  made  a 
party,  but  owing  to  his  laches,  terms 
were  imposed  requiring  the  payment 
of  accrued  costs.  Ruckman  v.  Ste- 
phens, II  Fed.  Rep.  793. 

Foreclosure  of  Purchase-money  Mort- 
gage.—  Where  the  wife  sold  her  sepa- 
rate property,  and  a  mortgage  for  part 
of  the  purchase  price  was  taken  in  the 
names  of  herself  and  husband,  they 
were  held  not  to  be  joint  mortgagees, 
and  the  wife  was  allowed  to  recover  on 
the  mortgage  notwithstanding  an  entry 
of  satisfaction  by  the  husband.  Mc- 
Kinney  v.  Hamilton,  51  Pa.  St.  63, 
where  the  court  says,  concerning  the 
mortgagors:  "  If  they  actually  paid 
the  money  to  the  husband,  they  paid 
it  with  a  full  knowledge  that  it  was  the 
wife's  money,  and  should   be    paid    to 
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mortgage  executed  to  her  by  her  husband,* 

The  Marriage  of  a  Female  Mortgagee  with  the  Mortgagor  effected  at  com- 
mon law  a  cancellation  of  the  mortgage.*  But  under  the  Married 
Women's  Property  Acts,  such  a  mortgagee  retains  her  interest  and 
can  foreclose  the  mortgage,  and  her  lien  is  not  discharged  by  the 
subsequent  execution  with  her  husband  of  another  mortgage  on 
the  same  premises.* 

(k)  Puhlic  Officers.  —  In  some  cases  mortgages  may  be  foreclosed 
by  public  officials.  Thus,  under  circumstances  stated  in  the 
notes,  foreclosure  suits  were  maintained  by  a  state  comptroller,"* 
by  a  state  treasurer,*  by  a  state  deputy  superintendent  of 
insurance,*  by  a  city  council,'^  by  a  board  of  county  commis- 


her,  and  they  did  so  with  a  full  knowl- 
ede  of  the  life  interest  of  the  mother  in 
the  fund.  If  they  did  make  such  a 
payment,  then  they  made  it  in  their 
own  wrong,  and  ihey  must  pay  it  over 
again  to  the  rightful  owner,  the  wife, 
now  a  widow.  But  it  is  conceded  that 
there  is  no  evidence  of  any  payment 
of  the  wife's  money  to  the  husband. 
Entry  of  satisfaction  in  such  a  case  is 
not  evidence  of  payment  —  wrongful 
payment  —  of  the  wife's  money  to  the 
husband;  it  only  proves  that  he  did  an 
act  he  was  not  authorized  to  do  —  enter 
satisfaction  on  the  mortgage.  The 
court,  considering  it  in  the  same  light 
as  a  payment  to  one  of  two  obligees  or 
mortgagees,  shows  the  cardinal  error 
they  made  in  not  recollecting  it  was 
the  wife's  separate  property,  which 
the  husband  could  neither  take,  touch, 
control,  or  dispose  of."  So  the  pro- 
ceeds of  a  mortgage  executed  in  the 
same  way  as  that  last  referred  to  may 
be  collected  by  the  wife  after  her  hus- 
band's decease,  either  by  action  in  her 
own  name,  setting  out  the  facts  in  the 
complaint,  or  as  the  surviving  payee 
of  the  note.  Shockley  v.  Shockley,  20 
Ind.  108. 

1.  Mix  V.  Andes  Ins.  Co.,  g  Hun  (N. 
Y.)  397,  reversed  on  another  point  in 
74  N.  Y.  53;  Wochoska  v.  Wochoska. 
45  Wis.  423;  Putnam  v.  Bicknell,  18 
Wis.  333. 

In  Missouri,  prior  to  the  enactment  of 
the  Married  Women's  Property  statute, 
it  was  held  that  a  deed  of  trust  from  a 
husband  to  his  wife  would  not  consti- 
tute her  his  creditor.  Terry  v.  Wil- 
son, 63  Mo.  493. 

The  Assignment  of  a  Mortgage  to  the 
Wife  of  the  Mortgagor  will  not  effect  a 
merger  thereof,  though  the  husband 
quit-claims  to  her  and  she  afterwards 


conveys  the  land  by  a  deed  of  war- 
ranty, referring  therein  to  the  mort- 
gage as  "  having  been  canceled  by 
assignment."  Bean  v.  Boothby,  57 
Me.  295.  Compare  Trenton  Banking 
Co.  V.  Woodruff,  2  N.  J.  Eq.  117. 

2.  Power  v.  Lester,  17  How.  Pr.  (N. 
Y.  Supreme  Ct.)  413. 

3.  Power  v.  Lester,  17  How.  Pr.  (N. 
Y.  Supreme  Ct.)  413,  affirmed  23  N.  Y. 
527. 

4.  In  New  York  the  state  comptroller 
was  permitted  to  foreclose  a  mortgage' 
assigned  to  him  by  a  bank  to  secure 
the  redemption  of  its  circulating  notes. 
Flagg  V.  Munger,  9  N.  Y.  483. 

6.  In  New  Jersey  a  mortgage  given  to 
the  state  treasurer  under  the  provisions 
of  "  an  act  to  authorize  the  business 
of  banking,"  was  foreclosed  by  that 
official,  and  the  mortgage  debt  collected 
by  a  sale  of  the  premises.  Townsend 
V.  Smith,  12  N.  J.  Eq.  350. 

Successors  of  Treastirer,  —  Where,  by 
virtue  of  a  statute,  a  mortgage  was 
executed  "  to  the  treasurer  of  the  state 
and  his  successors  in  office,  in  trust  " 
for  certain  persons,  it  was  held  that  the 
trust  was  not  personal  to  the  incum- 
bent of  the  office  named  as  mortgagee, 
but  devolved  upon  his  successors. 
Iowa  County  v:  Mineral  Point  R.  Co., 
24  Wis.  93,  distinguishing  Delaplaine 
V.  Lewis,  19  Wis.  476. 

6.  A  mortgage  assigned  by  an  insur- 
ance company  to  the  state  superin- 
tendent of  insurance,  in  order  to  form 
part  of  the  company's  guaranty  fund, 
was  allowed  to  be  foreclosed  during  a 
vacancy  in  the  office  of  the  superin- 
tendent, by  his  deputy.  Smyth  v. 
Lombardo,  15  Hun  (N.  Y.)  415. 

7.  A  city  council  may  foreclose  a 
mortgage  given  to  it  to  secure  the  re- 
demption  of  certain   bonds  issued  by 
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sioners  *  or  supervisors,*  by  state  loan  commissioners,'  and  by  a 
minister  of  finance.* 

(l)  Trustees  and  Beneficiaries.  —  Foreclosure  by  trustees  of  mortgage 
deeds  of  trust  is  discussed  separately  in  this  article.*  But  it 
sometimes  happens  that  ordinary  mortgages  are  held  in  trust,  and 
the  question  then  arises  as  to  the  proper  party  to  bring  the  fore- 
closure suit.  Generally  in  suits  by  the  trustee,  the  cestui  que 
trust  or  beneficiary  should  be  made  a  party,*  Where,  as  is  some- 
times the  case,''  the  suit  is  brought  by  the  cestui  que  trust,  the 


the  city  to  the  mortgagor.     Charleston 
V.  Caulfield,  ig  S.  Car.  201. 

1.  Unde.r  the  Indiana  statute  a  suit 
to  foreclose  a  mortgage  executed  to  a 
county  board  of  commissioners  and 
their  successors  may  be  brought  either 
in  the  name  of  such  board  or  of  the 
state  on  the  relation  of  the  county 
auditor.  Vanarsdall  v.  State,  65  Ind. 
176.  Citing  Franklin  County  v.  Mc- 
Ilvain,  24  Ind.  382;  Rogers  v.  Gibson, 
15   Ind.  218. 

2.  In  Wisconsin  a  note  and  mortgage 
given  to  secure  an  indebtedness  to  a 
county,  but  running  in  terms  to  the 
supervisors  thereof  or  their  successors 
in  office,  may  be  declared  upon  as  ob- 
ligations of  the  county,  and  the  misde- 
scription of  the  obligee  will  not  vitiate 
them.  Oconto  County  v.  Hall,  42  Wis. 
59.  So  the  board  of  supervisors  may 
foreclose  a  railroad  mortgage.  Iowa 
County  V.  Mineral  Point  R.  Co.,  24 
Wis.  93. 

Mortgage  Taken  Directly  to  Political 
Division.  —  So  where,  as  is  sometimes 
the  case,  a  mortgage  is  taken  directly 
by  the  state  (Memphis,  etc.,  R.  Co.  v. 
State,  37  Ark.  632),  a  territory  (Terri- 
tory V.  Golding,  3  Utah  39),  or  a  county 
(Williams  v.  Brownlee,  loi  Mo.  309; 
Lincoln  County  v.  McLellan,  3  Mo. 
App.  312;  Territory  v.  Golding,  3 
Utah  39;  compare  cases  above  cited 
in  this  note),  the  mortgagee,  though  a 
subdivision  of  the  government,  is  the 
proper  party  to  bring  foreclosure. 

3.  In  New  York,  at  an  early  day,  a 
statute  was  in  force  providing  that  cer- 
tain moneys  of  the  United  States  de- 
posited with  the  state  might  be  loaned 
to  individuals  upon  the  security  of  real 
estate  mortgages.  Sess.  Laws  of  New 
York  for  1837,  p.  129;  and  see  the 
earlier  statute  of  1786  referred  to  in 
Powell  V.  Tuttle.  3  N.  Y.  396.  The 
foreclosure  of  these  mortgages  de- 
volved upon  certain  loan  commis- 
sioners  authorized   by  the   act,  and  in 


conducting  the  suit  they  were  held  to 
strict  conformity  with  the  statute. 
Powell  V.  Tuttle,  3  N.  Y.  396;  Olm- 
stead  V.  Elder,  5  N.  Y.  144;  Pell  v. 
Ulmar,  18  N.  Y.  139;  Wood  v.  Terry,  4 
Lans.  (N.  Y.)  80;  Thompson  v.  U.  S. 
Loan  Com'rs,  79  N.  Y.  54. 

4.  In  Hawaii  the  minister  of  finance 
was  permitted  to  bring  a  bill  to  en- 
force the  lien  of  the  government 
against  property  which  had  been  freed 
from  a  mortgage  with  public  money 
under  the  mistaken  belief  that  it  was 
crown  land,  and  the  commissioners  of 
crown  lands  were  held  not  to  be 
necessary  parties.  Kapena  v.  Kalele- 
onalani,  6  Hawaiian  579. 

6.  See  infra,  V.  1.  a.  (2)  In  Mortgage 
Deeds  of  Trust. 

6.  Boyd  V.  Jones,  44  Ark.  314;  Ty- 
son V.  Applegate,  40  N.  J.  Eq.  305; 
Large  v.  Van  Doren.  14  N.  J.  Eq.  208; 
Davis  V.  Hemingway,  29  Vt.  438; 
Stansfield  v.  Hobson,  16  Beav.  189; 
Goldsmid  v.  Stonehewer,  17  Jur.  199; 
Wood  V.  Williams,  4  Madd.  186;  Lowe 
V.  Morgan,  i  Bro.  C.  C.  368;  Christie 
V.  Herrick,  i  Barb.  Ch.  (N.  Y.)  254. 
Compare  Hitchcock  v.  U.  S.  Bank,  7 
Ala.  386. 

Bank  Cashier.  —  Under  the  Indiana 
Code  a  cashier  to  whom  his  bank  has 
indorsed  a  mortgage  owned  by  it  is 
the  trustee  of  an  express  trust,  and  may 
foreclose  in  his  own  name.  Holmes 
V.  Boyd,  90  Ind.  332. 

In  Alabama  a  cashier  who  had  taken 
a  mortgage  for  a  loan  made  by  the 
bank  was  required  to  join  the  latter 
with  him  in  foreclosing.  Moore  v. 
Pope,  97  Ala.  462.  Compare  Comer  v. 
Bray,  83  Ala.  217. 

In  Michigan,  in  a  similar  case,  the 
bank  was  allowed  to  foreclose  in  its 
own  name.  State  Bank  v.  Trowbridge, 
92  Mich.  217. 

7.  Marriott  v.  Givens,  8  Ala.  694; 
Mitchell  V.  McKinny,  6  Heisk.  (Tenn.) 
83. 
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trustee  should  be  made  a  party ;  *  and  where  the  trustee  is  not 
originally  made  a  plaintiff,  he  may  be  brought  in  by  amendment.* 
A  bill  by  a  part  only  of  the  beneficiaries  is  sufficient  when  filed 
on  behalf  of  the  plaintiffs  and  all  others  who  choose  to  come  in 
as  parties.' 

(2)  In  Mortgage  Deeds  of  Trust  —  (a)  Trustee  Generally  the  Proper 
Plaintiff.  —  It  is  elsewhere  shown  that  a  trustee  of  an  ordinary 
mortgage  in  suing  to  foreclose  should,  as  a  rule,  join  as  parties 
the  beneficiaries  or  cestuis  que  trustent;  "*  a  different  rule  applies, 
however,  in  the  foreclosure  of  what  are  termed  trust  deeds  or. 
mortgage  deeds  of  trust,*  and  the  suit  is  usually  brought  in  the 
name  of  the  trustee,  without  joining  the  beneficiaries,  who  are 
usually   a  considerable  number  of    bondholders,®  though  such 


1.  Martin  v.  McReynolds,  6  Mich. 
70;  Wood  V.  Williams,  4  Madd.  186. 
Compare  Hays  v.  Lewis,  21  Wis.  663. 

2.  Cerf  V.  Ashley,  68  Cal.  419. 

3.  Berry  v.  Bacon,  28  Miss.  31S, 
citing 'itoxy  Eq.  PL,  §  102. 

4.  See  supra,  V.  i.  a.  (l)  (/)  Trustees 
and  Beneficiaries. 

5.  Nature  of  Such  Mortgages.  —  See  ar- 
ticle Trust  Deeds  and  Porver-of-Sale 
Mortgages,  Am.  and  Eng.  Encyc.  of 
Law,  where  the  nature  of  these  instru- 
ments is  discussed  at  length. 

The  distinction  between  these  instru- 
ments and  the  ordinary  real-estate 
mortgage  is  so  marked  as  to  require 
some  notice  here,  and  it  will  be  found 
that  the  ordinary  rules  regarding  the 
joinder  of  parties  are  quite  imprac- 
ticable when  applied  to  them.  The 
mortgage  deed  of  trust,  while  given 
as  security  like  the  ordinary  mort- 
gage, usually  constitutes  the  basis  of 
a  large  number  of  bonds  which  are  in- 
tended to  be  sold  to  many  different 
parties;  and  instead  of  executing  a 
separate  mortgage  to  each  bondholder, 
the  security  is  provided  by  executing 
one  deed  of  trust  to  some  person 
selected  as  trustee  for  all  the  bond- 
holders. WilHnk  V.  Morris  Canal,  etc., 
Co.,  4  N.  J.  Eq.  398.  And  the  trustee 
represents  the  bondholders.  Shaw  v. 
Little  Rock,  etc.,  R.  Co.,  100  U.  S.  612. 

6.  Alabama.  — Savannah,  etc.,  R.  Co. 
V.  Lancaster,  62  Ala.  563;  Swift  v. 
Slebbins,  4  Stew.  &  P.  (Ala.)  447. 

Connecticut.  —  Gates  v.  Boston,  etc., 
Air  Line  R.  Co.,  53  Conn.  346. 

Illinois.  —  Chicago,  etc.,  R.  Land  Co. 
V.  Peck,  112  111.  408. 

Indiana.  —  Wright  v.  Bundy,  il  Ind. 
398. 

Kentucky.  —  Bardstown,  etc.,  R.  Co. 


V.  Metcalfe,  4  Mete.  (Ky.)  199,  where, 
however,  it  was  held  that  the  right  of 
the  trustee  to  sue  without  joining  the 
beneficiaries  would  not  have  existed 
but  for  a  clause  to  that  effect  in  the 
mortgage.  Union  Trust  Co.  v.  Bro- 
shears,  (Ky.  1897)  39  S.  W.  Rep.  44; 
Krieger  v.  Bissell,  80  Ky.  330. 

Maryland.  —  Hays  v.  Dorsey,  5  Md. 
99. 

Massachusetts.  —  Shaw  v.  Norfolk 
County  R.  Co.,  5  Gray  (Mass.)  162; 
First  Nat.  F.  Ins.  Co.  v.  Salisbury,  130 
Mass.  303. 

Minnesota.  —  Seibert  v.  Minneapolis, 
etc.,  R.  Co.,  52  Minn.  148. 

New  yersey.  —  Willink  v.  Morris 
Canal,  etc.,  Co.,  4  N.J.  Eq.  377;  New 
Jersey  Franklinite  Co.  v.  Ames,  12  N. 
J.  Eq.  507;  Hackensack  Water  Co.  v. 
DeKay,  36  N.  J.  Eq.  548.  But  see 
Johnes  v.  Outwater,  (N.  J.  1897)  36  Atl. 
Rep.  483- 

New  York.  — Van  Vechten  v.  Terry, 
2  Johns.  Ch.  (N.  Y.)  197;  Tillinghast  v. 
Troy,  etc.,  R.  Co.,  48  Hun  (N.  Y.)  420; 
Weetjen  v.  Vibbard,  5  Hun  (N.  Y.) 
265. 

Ohio.  —  Hays  v.  Gallon  Gas  Light, 
etc.,  Co.,  29  Ohio  St.  330;  Carpenter  j/. 
Cincinnati,  etc..  Canal  Co.,  35  Ohio  St. 
307. 

Pennsylvania.  —  McElrath  v.  Pitts- 
burg, etc.,  R.  Co.,  68  Pa.  St.  37. 

South  Carolina.  —  Gibbes  v.  Green- 
ville, etc.,  R.  Co.,  13  S.  Car.  228. 

Vermont.  —  In  re  Chickering,  56  Vt. 
82. 

Wisconsin.  —  Iowa  County  v.  Min- 
eral Point  R.  Co.,  24  Wis.  127. 

United  States.  —  Campbell  v.  Texas, 
etc.,  R.  Co.,  I  Woods  (U.  S.)  368, 
where  the  court  said:  "  Are  all  the 
bondholders    of    a   railroad   company 
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necessary  parties  to  a  bill  of  foreclos- 
ure brought  by  the  trustees  of  the 
mortgage  by  which  the  bonds  are 
secured?  Or,  where  there  are  succes- 
sive mortgages,  and  the  trustees  of  a 
prior  mortgage  file  a  bill  to  foreclose 
the  same,  must  all  the  bondholders 
under  a  subsequent  mortgage  be  made 
parties  to  the  suit  in  orde;-  to  make  the 
proceedings  valid  and  binding  on  all? 
It  seems  to  me  impossible  to  contend 
for  the  affirmative.  The  rule  of  chan- 
cery pleading  which  allows  some 
parties  to  sue  or  '  to  be  sued  in  behalf 
of  all,  where  their  right  is  the  same 
and  the  number  is  so  large  as  to  render 
it  difficult  to  bring  them  all  before  the 
court,  must  certainly  apply  to  this 
case.  The  very  fact  that  trustees  are 
interposed  to  receive  and  hold  the 
mortgage  given  to  secure  an  issue  of 
bonds,  sometimes  amounting  to  hun- 
dreds and  thousands  and  transferable 
by  delivery,  shows  that  it  is  the  intent 
and  understanding  of  all  parties,  un- 
less the  contrary  appears,  that  the  trus- 
tees are  to  represent  the  bondholders 
in  all  matters  of  litigation  respecting 
their  common  and  general  rights;  and 
if  the  trustees  fail  or  refuse  to  act,  any 
of  the  bondholders,  for  themselves  and 
in  behalf  of  the  rest,  may  step  forward 
and  put  in  motion  the  machinery  of 
the  law,  making  the  trustees  parties 
defendant.  In  my  judgment  it  is  not 
necessary,  where  the  bondholders  se- 
cured by  a  railroad  mortgage  are  nu- 
merous (as  in  the  case  of  an  issue 
of  several  hundred  bonds  they  will  be 
presumed  to  be),  to  make  all  of  them 
parties  to  a  suit,  or  to  make  any  of 
them  parties  if  their  trustees  are 
parties.  This  I  regard  as  the  proper 
general  rule,  growing  out  of,  and  be- 
ing merely  an  application  of,  the  more 
general  rule,  that  where  parties  are 
exceedingly  numerous,  and  it  would 
be  impracticable  to  join  them  all  with- 
out almost  interminable  delays,  and 
other  inconveniences  which  would  ob- 
struct and  perhaps  defeat  the  purposes 
of  justice,  it  is  not  necessary  that  they 
should  all  be  made  parties  to  a  suit  in 
equity;  but  a  suit  brought  by  or 
against  some  in  the  behalf  of  all  will 
be  binding  on  all.  (Story  Equity 
Pleadings,  §  94,  et  seq.)"  Vose  v. 
Bronson,  6  Wall.  (U.  S.)  452;  Chicago, 
etc.,  R.  Co.  V.  Howard,  7  Wall.  (U.  S.) 
392;  Hall  V.  Sullivan  R.  Co.,  i  Brun- 
ner  Col.  Cas.  613,  21  Law  Rep.  138,  11 
Fed.  Cas.  No.  5948;  Skiddy   v.    Atlan- 


tic, etc.,  R,  Co.,  3  Hughes  (U.  S.)  320, 
22  Fed.  Cas.  No.  12922;  Young  v. 
Montgomery,  etc.,  R.  Co.,  2  Woods 
(U.  S.)  606;  Welmore  v.  St.  Paul,  etc., 
R.  Co.,  I  McCrary  (U.  S.)  466;  Kerri- 
son  V.  Stewart,  93  U.  S.  155;  Richter 
V.  Jerome,  123  U.  S.  233.  But  see 
Brooks  V.  Vermont  Cent,  R.  Co.,  14 
Blatchf.  (U.  S.)  463. 

Reason  for  the  Rule.  —  In  Mason  v. 
York,  etc.,  R.  Co.,  52  Me.  82,  the  court 
said:  "  The  bondholders  secured  bj- 
the  mortgage  to  Myers  are  numerous. 
They  constitute  a  fluctuating  body. 
They  are  unknown  to  each  other.  The 
bondholders  of  to-day  may  cease  to  be 
such  to-morrow.  No  one  can  compel 
another  to  act.  Yet  their  interest  is 
homogeneous.  The  right  of  one  bond- 
holder secured  is  the  right  of  all.  If 
the  bill  cannot  be  maintained  by  one 
or  more  for  all,  the  plaintiff  is  remedi- 
less. If  maintained,  the  rights  of  all 
can  be  preserved,  protected,  and  en- 
forced." See  also  Van  Vechten  v. 
Terry,  2  Johns.  Ch.  (N.  Y.)  197. 

A  case  well  illustrating  the  necessity 
of  adopting  this  doctrine  is  Willink  v. 
Morris  Canal,  etc.,  Co.,  4  N.  J.  Eq.  377, 
which  iVas  a  suit  to  foreclose  a  mort- 
gage on  the  defendants'  canal.  The 
complainant  was  a  merchant  residing 
in  Amsterdam,  Holland,  and  was  the 
trustee  for  the. subscribers  to  the  loan, 
or,  in  other  words,  the  bondholders. 
In  answer  to  the  objection  that  there 
was  a  defect  of  the  parties  complain- 
ant, the  court  observed:  "  There  are 
two  reasons  why  I  deem  it  unneces- 
sary that  any  other  persons  should  be 
made  complainants.  The  first  is,  the 
great  inconvenience  to  which  it  would 
subject  these  parties.  The  character 
of  this  transaction  is  from  its  very 
nature,  and  the  common  course  of 
business,  well  understood.  The  com- 
plainant, being  a  banker  of  extensive 
money  transactions,  makes  this  loan 
for  the  company,  by  opening  books  at 
Amsterdam,  by  which  all  that  choose 
may  come  in  and  subscribe  such  sums 
as  they  think  proper,  according  to  the 
published  terms.  This  is  the  common 
course  of  business,  and  there  is  no 
doubt  from  the  papers  that  this  was 
the  course  pursued  here.  The  com- 
plainant does  not  appear  to  have  lent 
the  money  himself,  but  to  have  been 
the  negotiator  and  trustee.  These 
subscriptions  may  be  more  or  less,  but 
from  the  large  sum  loaned  is  likely  to 
embrace  a  great  number   of   persons. 
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joinder  Is  sometimes  required.*  Where  one  of  two  trustees  refuses 
to  join  as  complainant,  the  other  may  maintain  the  suit,  making 
his  co-trustee  a  defendant ;  *  and  one  of  three  trustees  may  fore- 
close alone,  where  the  bill  alleges  that  one  of  the  others  is  dead 
and  the  remaining  one  is  interested  adversely  to  the  complainant 
and  is  made  a  defendant.*  A  bondholder  who  seeks  foreclosure 
through  an  independent  bill  can  be  heard  for  his  individual  rights 
only  by  coming  into  a  suit  already  pending  on  behalf  of  the  trus- 
tees.^ And  where  certain  bondholders  appeal  from  a  decree  of 
foreclosure  rendered  in  favor  of  their  trustee,  and  the  Supreme 
Court  vacates  the  supersedeas,  but  refuses  to  dismiss  the  appeal, 
the  bondholders  have  no  legal  right  to  compel  the  execution  of 
the  decree  against  the  judgment  of  the  trustee,  but  such  action 
rests  in  the  discretion  of  the  latter.*  The  trustee's  right  to  fore- 
close upon  defaulting  interest  is  not  curtailed  by  a  clause  in  the 
mortgage  providing  that  the  mortgagor  shall  remain  in  posses- 
sion and  control  of  the  property  for  six  months  after  written 
demand  of  payment  by  the  trustee.® 

(b)  When  Bondholders  May  Foreclose.  —  But  while  the  trustee  is  ordi- 
narily the  proper  plaintiff  in  the  foreclosure  of  a  mortgage  deed 
of  trust,  there  are  many  circumstances  which  will  enable  the 
bondholders  themselves  to  bring  suit. 

Eefosal  of  Trustee  to  Sue.  —  Thus  the  refusal  of  the  trustee  to  bring 
the  suit  will  entitle  the  bondholders  to  do  so.'^     But  the  request 

These    persons,    scattered     over     the  Hun  (N.  Y.)  529;  Ettlinger  v.  Persian 

world,  it  would   be  almost  impossible  Rug,    etc.,   Co.,   66    Hun   (N.   Y.)   94. 

for  the  complainant  to  find  out.     The  Compare  Brinckerhoff  v.   Bostwick,  88 

true  additional   parties,  if  any,  would  N.  Y.  52;  Martin  v.  Somerville  Water 

be  the  owners  of  the  stock  at  the  time  Power  Co.,  27  How.  Pr.  (U.  S.  Ct.)  169. 

of    filing    the    bill,  and    if   dead,  their  Pennsylvania.  —  Com.      v.      Susque- 

representatives  must  be  substituted."  hanna,  etc.,  R.  Co.,  122  Pa.  St.  319. 

1.  Johnes  v.  Cutwater,  (N.  J.  1897)  36  United  States.  —  Omaha  Hotel  Co.  v. 
Atl.  Rep.  483;  Allen  v.  Roll,  25  N.  J.  Wade,  97  U.  S.  13,  where  the  court 
Eq.  165;  Large  v.  Van  Doren,  14  N.  J.  said:  "  Application  was  made  to  the 
Eq.  208;  Calverley  v.  Phelp,  6  Madd.  trustee  by  the  complainants  to  take 
229.  possession  of  the  mortgaged  premises, 

2.  Tillinghast  v.  Troy,  etc.,  R.  Co.,  and  to  bring  an  action  in  proper  form 
48  Hun.  (N.  Y.)42o.  for  the  foreclosure  of  the  deed  of  trust 

3.  Alabama,  etc.,  Mfg.  Co.  v.  Robin-  and  for  the  sale  of  the  premises;  and 
son,  56  Fed.  Rep.  690,  affirming  48  they  allege  that  he  refused  to  comply 
Fed.  Rep.  12.  with    their    request,    notwithstanding 

4.  Stern  v.  Wisconsin  Cent.  R.  Co.,  that  they  offered  to  indemnify  him 
I  Fed.  Rep.  555.  and  save  him  harmless.     Sufllicient  ap- 

6.  Farmers'    L.  &  T.  Co,  v.  Central  pears    to    show,    beyond   controversy, 

R.  Co.,  4  Dill.  (U.  S.)  533.  that  the  complainants  had  a  right  to 

6.  Farmers'  L.  &  T.  Co.  v.  Winona,  have  suit  for  a  foreclosure  in  the  name 
etc.,  R.  Co.,  59  Fed.  Rep.  957.  of  the  trustee;  and  having  applied  to 

7.  Minnesota.  —  Seibert  v.  Minneapo-  him  for  that  purpose,  and  he  having 
lis,  etc.,  R.  Co.,  52  Minn.  148.  refused  to  perform  his  duty,  the  com- 

New  Jersey.  —  McFadden  v.  Mays  plainants,  with  the  other  parties  inter- 
Landing,  etc.,  R.  Co.,  49  N.J.  Eq.  176.     ested  in  the  security,  might  properly 

New  York.  —  Davies  v.  New  York  become  the  actors  in  such  a  suit 
Concert  Co.,  41  Hun  (N.  Y.)  492;  against  the  mortgagor,  impleading  the 
Weetjen    v.   St.    Paul,   etc.,   R.   Co.,  4     trustee  also  as    a  respondent."     Chi- 
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cago,  etc.,  R.  Co.  v.  Fosdick,  io6  U.  S. 
68;  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.,  R.  Co.,  27  Fed.  Rep.  146;  Mor- 
gan V.  Kansas  Pac.  R.  Co.,  21  Blatchf. 
(U.  S.)  134,  15  Fed.  Rep.  55;  Alexander 
V.  Central  R.  Co.,  3  Dill.  (U.  S.)487; 
Farmers'  L.  &  T.  Co.  v.  Northern  Pac. 
R.  Co.,  66  Fed.  Rep.  169. 

Clause  in  Mortgage  Beqniring  £e- 
fasal,  Valid.  —  A  provision  in  the  mort- 
gage that  no  proceedings  at  law  or  in 
equity  shall  be  taken  by  any  bond- 
holder to  foreclose  independently  of 
the  trustee  until  after  the  latter's  re- 
fusal to  comply  with  a  requisition  made 
by  the  holders  of  a  certain  percentage 
of  the  bonds  is  valid,  and  will  be  en- 
forced by  the  courts.  Seibert  v.  Min- 
neapolis, etc.,  R.  Co.,  52  Minn.  148; 
Guilford  v.  Minneapolis,  etc.,  R.  Co., 
48  Minn.  560. 

In  the  case  first  cited  the  court  said: 
"  We  are  unable  to  see  why  the  bond- 
holders, subject  to  reasonable  limita- 
tions, may  not  be  bound  by  stipula- 
tions in  the  mortgage  of  this  character, 
waiving  a  default,  and  providing,  sub- 
ject to  the  conditions  named,  for  the 
foreclosure  by  the  trustee  exclusively. 
The  interests  of  the  bondholders  as  a 
class  and  the  nature  of  the  security  are 
to  be  considered.  '  They  are  agree- 
ments which  the  bondholders  are  at 
liberty  to  make,  and  there  is  nothing 
illegal  or  contrary  to  public  policy  in 
them.'  Chicago,  etc.,  R.  Co.  v.  Fos- 
dick, 106  U.  S.  77.  Each  bondholder 
enters  into  contract  relations  with  each 
and  all  of  his  co-bondholders.  His 
right  to  appropriate  the  security  in 
satisfaction  of  his  bond  in  such  lawful 
manner  as  he  may  choose  is  modified 
not  only  by  the  express  provisions  of 
the  mortgage,  but  by  the  peculiar 
nature  of  the  security.  Gates  v.  Bos- 
ton, etc..  Air  Line  R.  Co.,  53  Conn.  346; 
Shaw  V.  Little  Rock,  etc..  R.  Co.,  100 
U.  S.  612;  Canada  Southern  R.  Co.  v. 
Gebhard,  109  U.  S.  537;  Guilford  v. 
Minneapolis,  etc.,  R.  Co.,  48  Minn. 
560.  The  legislature  would  have  had 
an  undoubted  right  to  have  incorpo- 
rated, in  the  enabling  statute  authoriz- 
ing the  execution  of  the  mortgage  and 
the  issuance  of  the  bonds  secured 
thereby,  a  provision  requiring  the  mort- 
gage to  contain  similar  stipulations. 
Howell  V.  Western  R.  Co.,  94  U.  S. 
466.  It  is  clear,  then,  that  it  would  be 
competent  for  the  bondholders  them- 
selves to  agree  to  them.  They  are  to 
be  treated  as  stricti  Juris,  but  neverthe- 


less are  to  be  reasonably  construed  in 
view  of  the  nature  of  the  mortgage, 
which  is  the  common  security  for  all 
the  bondholders,  and  the  purposes  to 
be  subserved  in  making  them." 

Implied  Befosal.  —  Where  it  is  shown 
that  the  trustee  has  gone  to  a  foreign 
country,  and  inquiries  concerning  him 
have  been  answered  by  statements 
that  he  is  insane,  such  a  state  of  facts 
is  tantamount  to  a  refusal  on  the  trus- 
tee's part,  and  will  entitle  the  bond- 
holders to  bring  the  suit.  Ettlinger  v. 
Persian  Rug,  etc.,  Co.,  142  N.  Y.  189, 
affirming  66  Hun  (N.  Y.)  94,  where 
the  court, /ifr  Finch,  J.,  said:  "  In  the 
case  of  a  corporation  a  stockholder 
may  sue,  not  only  because  it  refuses, 
but  because  those  who  represent  it 
are  the  very  parties  who  have  com- 
mitted the  wrong.  Brinckerhoff  v. 
Bostwick,  88  N.  Y.  52.  In  that  case 
we  said  that  a  demand  upon  the  cor- 
poration to  sue  would  be  '  futile,'  and 
.so  was  '  unnecessary,'  and  since  the 
action  could  not  be  '  effectually  prose- 
cuted in  that  form,'  the  shareholders 
might  sue.  What  occurred  in  the 
present  case  was  tantamount  to  and  an 
equivalent  of  a  refusal  by  the  trustee. 
He  had  gone  beyond  the  jurisdiction; 
the  whole  apprehended  mischief  would 
be  consummated  before  he  could  be 
reached;  and  if  reached  there  was 
sufficient  reason  to  believe  that  he  was 
incompetent.  But  the  special  term 
say  that  in  such  event  a  new  trustee 
should  have  been  appointed.  That 
simply  reproduces  the  same  difficulty  in 
another  form,  for  a  court  would  hardly 
remove  a  trustee  without  notice  to  him 
and  giving  him  an  opportunity  to  be 
heard.  And  why  should  a  new  ap- 
pointment be  made  when  any  one  of 
the  bondholders  can  equally  do  the 
duty  of  pursuing  the  foreclosure?  The 
court,  in  such  an  action,  takes  hold  of 
the  trust,  dictates  and  controls  its  per- 
formance, distributes  the  assets  as  it 
deems  just,  and  it  is  not  vitally  im- 
portant which  of  the  two  possible  plain- 
tiffs sets  the  court  in  motion.  The 
bondholders  are  the  real  parties  in  inter- 
est; it  is  their  right  which  is  to  be  re- 
dressed, and  their  loss  which  is  to  be 
prevented;  and  any  emergency  which 
makes  a  demand  upon  the  trustee  futile 
or  impossible,  and  leaves  the  right  of 
the  bondholder  without  other  reason- 
able means  of  redress,  should  justify 
his  appearance  as  plaintiff  in  a  court  of 
equity  for  the  purpose  of  a  foreclosure." 


9  Encyc.  PI.  &  Pr.  —  19 
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and  refusal  must  be  alleged  in  the  plaintiff's  bill.* 

Death  of  Trustee. — The  foreclosure  of  a  trust  deed  may  be  effected 
though  both  the  trustee  named  therein  and  his  successor  are 
dead  and  no  new  trustee  has  been  appointed.*  The  right  to 
exercise  the  power  of  sale,  however,  expires  with  the  death  of 
the  trustee.' 

Adverse  Attitude  of  Trustee. —  It  is  also  a  sufficient  reason  for  the 
bondholders  to  proceed  in  their  own  behalf,  that  the  trustee  has 
acquired  adverse  interests  and  stands  in  a  hostile  position,  so  that 
he  cannot  enforce  the  rights  of  complainants  without  impairing 
his  "own."*     And  generally,  where  the  position  of  trustees  is  such 


1.  Morgan  v.  Kansas  Pac.  R.  Co., 
21  Blatchf.  (U.  S.)  134,  15  Fed.  Rep. 
55.  Compare  Alexander  v.  Central  R. 
Co.,  3  Dill.  (U.  S.)  4S7. 

2.  Waughop  V.  Bartlett,  165  111.  124, 
the  court  saying:  "  Where  the  pro- 
ceeding was,  as  in  this  case,  by  fore- 
closure in  chancery,  the  appointment 
of  a  new  trustee  was  entirely  unneces- 
sary. His  services  could  have  beeq 
utilized  by  neither  the  holder  of  the 
note  nor  owner  of  the  equity  of  re- 
demption. If  the  holder  of  the  note 
had  attempted  to  exercise  the  power 
of  sale  given  in  the  trust  deed,  the  case 
would  have  been  different,  and  in  all 
probability  no  proceeding  could  have 
been  taken  thereunder  without  the  ap- 
pointment of  anew  trustee;  but  such 
was  not  the  case."  See  also  Warnecke 
V.  Lembca,  71  111.  91. 

3.  Warnecke  v.  Lembca,  71  111.  91. 

4.  Webb  V.  Vermont  Cent.  R.  Co.,  20 
Blatchf.  (U.  S.)  218;  Clay  v.  Selah  Val- 
ley Irrigation  Co.,  14  Wash.  543. 

Where  He  Accepts  the  Position  of  Trus- 
tee under  a  Subsequent  General  Assign- 
ment by  the  mortgagor  for  the  benefit  of 
his  creditors,  embracing  the  property 
covered  by  the  mortgage,  he  thereby 
forfeits  any  preference  which  he  might, 
as  trustee  of  the  mortgage,  have  had 
over  the  bondholders  in  bringing  suit 
to  foreclose.  American  Tube,  etc., 
Co.  V.  Kentucky  Southern  Oil,  etc., 
Co.,  51  Fed.  Rep.  826,  where  Barr,  dis- 
trict judge,  said:  "  The  bill  alleges 
that  the  mortgagor  is  insolvent,  and 
has  made  to  said  company  a  general 
assignment  for  the  benefit  of  all  of  its 
creditors,  of  all  its  property,  including 
the  property  covered  by  the  mortgage 
to  secure  the  coupon  bonds,  belonging 
to  complainant  and  others.  The  deed 
of  trust  to  secure  these  coupon  bonds 
does  not  pass  the  legal  title  under  the 
Kentucky  law,  but  the  deed  of  assign- 


ment does  pass  the  legal  title.  This 
latter  deed  does  not  give  the  right  to 
sell  real  estate  without  the  concurrence 
of  the  grantor,  or  by  a  decree  of  a 
court.  This  is  not  because  the  title 
does  not  pass,  but  that  it  is  prohibited 
by  a  statute  of  the  state,  which  has  ex- 
isted since  1820.  The  trustee  in  a  deed 
of  assignment  has  the  legal  title,  and 
may  sell  and  pass  title  to  personal 
estate  without  the  concurrence  of  the 
grantor  or  an  order  of  court.  This 
difference  as  to  the  title  which  the  Ger- 
mania  Trust  and  Vault  Company  has 
under  the  first  and  the  second  deed 
would  not  make  any  material  differ- 
ence, if  there  is  no  antagonism  in  the 
interest  of  the  beneficiaries  under  the 
two  trusts.  The  trustee  under  the  first 
deed  represents  preferred  creditors, 
and  it  is  the  duty  of  such  trustee  to  see 
that  all  of  the  bonds  legally  issued 
under  this  deed  have  a  preference  over 
the  general  creditors  of  the  mortgagee 
—  the  oil  company.  It  is  the  duty  of 
the  trustee  under  the  second  trust 
deed  (the  deed  of  general  assignment) 
to  prevent,  if  it  can  be  legally  done, 
the  coupon  bonds  under  the  first  deed 
of  trust  getting  a  preference.  Thus 
"there  is  an  antagonistic  and  conflicting 
interest  to  be  represented  under  these 
deeds.  This  conflicting  interest  is 
sufficient  to  deprive  the  trustee  under 
the  first  deed  of  the  preference  it 
would  otherwise  have,  as  against  some 
of  the  bondholders,  in  bringing  a  suit 
to  foreclose  the  mortgage.  The  prefer- 
ence in  favor  of  a  trustee,  in  the  ab- 
sence of  a  contract  giving  a  preference, 
is  because  the  trustee  is  presumed  to 
represent  all  of  the  bondholders,  and 
its  convenience  in  practice;  but,  if  the 
trustee  has  accepted  a  position  antago- 
nistic to  his  duty  as  such  trustee,  then 
he  forfeits  this  preference  as  against  a 
bondholder." 
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that  they  cannot  properly  represent  the  bondholders,  no  refusal 
by  them  to  foreclose  nor  request  on  the  part  of  complainants  need 
be  shown,* 

Foreclosure  for  Default  of  Interest.  —  A  COupon  holdftr  may  proceed  to 
foreclose  for  delinquent  interest,*  and  this  without  the  assent  of  a 
majority  of  the  bondholders,  even  where  the  mortgage  provides 
that  the  trustees  shall,  upon  the  written  request  of  such  majority, 
institute  foreclosure.'  So  a  clause  in  the  deed  of  trust  forbidding 
the  trustee  to  foreclose  for  the  principal  before  maturity  does  not 
abrogate  the  righ't  of  the  trustee  or  a  bondholder  to  foreclose  upon 
default  in  the  payment  of  interest."* 

Other  Parties  —  Fellow  Bondholders.  —  A  foreclosure  suit  by  one  or 
more  bondholders  should  be  brought  for  the  benefit  of  all.'  And 
where  a  railroad  mortgage  is  executed  directly  to  the  bondholders, 
naming  them  and  describing  their  several  interests,  it  has  been  held 
that  they  are  all  necessary  parties  to  a  suit  for  its  foreclosure.® 
Where  a  suit  is  brought  by  only  one-sixth  of  the  bondholders, 
the  others  will  be  admitted  as  plaintiffs  upon  application."''  So 
several  joint  owners  of  a  number  of  railroad  bonds  cannot  main- 
tain a  suit  to  have  them  declared  a  lien  upon  the  property  with- 
out making  the  other  joint  owners  parties.* 


1.  Mercantile  Trust  Co.  v.  Lamoille 
Valley  R.  Co.,  16  Blatchf.  (U.  S.)  332. 

2.  Beekman  v.  Hudson  River,  etc., 
R.  Co.,  35  Fed.  Rep.  3;  Omaha  Hotel 
Co.  V.  Wade,  97  U.  S.  13;  Manning  v. 
Norfolk  Southern  R.  Co.,  29  Fed.  Rep. 
838;  Chicago,  etc.,  R.  Co.  v.  Fosdick, 
106  U.  S.  47;  Union  Trust  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  5  Dill.  (U.  S.)  i; 
Montgomery  County  Agricultural  Soc. 
V.  Francis,  103  Pa.  St.  378;  Alexander 
V.  Central  R.  Co.,  3  Dill.  (U.  S.)  487. 

3.  Beekman  v.  Hudson  River,  etc., 
R.  Co.,  35  Fed.  Rep.  3. 

4.  Farmers'  L.  &  T.  Co.  v.  Chicago, 
etc.,  R.  Co.,  27  Fed.  Rep.  146. 

8.  New  Orleans  Pac.  R.  Co.  v.  Par- 
ker, 143  U.  S.  42,  where  the  court,  per 
Brown,  J.,  said:  "  If  a  single  bond- 
holder has  any  right  at  all  to  institute 
proceedings,  he  is  bound  to  act  for  all 
standing  in  a  similar  position,  and  not 
only  to  permit  other  bondholders  to  in- 
tervene, but  to  see  that  their  rights  are 
protected  in  the  final  decree."  Alex- 
ander V.  Central  R.  Co.,  3  Dill.  (U.  S.) 
487;  McFadden  v.  Mays  Landing,  etc., 
R.  Co.,  49  N.  J.  Eq.  176;  Hackensack 
Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  548. 

6.  Nashville,  etc.,  R.  Co.,  v.  Orr,  18 
Wall.  (U.  S.)  471. 

In  Washington  if  the  bondholders  are 
numerous  and  scattered,  one  or  more 
may  sue  for  the  benefit  of  all.     Clay 


V.    Selah    Valley     Irrigation    Co.,     14 
Wash.  543. 

7.  First  Nat.  F.  Ins.  Co.  v.  Salis- 
bury, 130  Mass.  303. 

8.  Messchaert  v.  Kennedy,  4  Mc- 
Crary  (U.  S.)  133,  where  the  court 
said:  "  While  it  may  be  that  the 
holder  of  negotiable  securities  can  at 
law  maintain  a  suit  in  his  own  name, 
excluding  equities  under  given  cir- 
cumstances, yet  when  joint  parties 
seek  to  upset  judicial  decrees,  charge 
trusts,  and  fasten  supposed  liens  in  con- 
sequence of  joint  interests,  all  of  them 
should  be  before  the  court,  in  order 
that  it  may  be  known  to  what  extent, 
and  in  whose  favor,  a  decree  may  be 
had.  If  the  bonds  in  question  are  to 
be  decreed  a  lien  on  the  property  of  the 
defendant,  it  must  be  done  for  the 
benefit  of  the  owners  of  the  bonds  — 
for  those  who  have  an  equitable  right 
thereto,  and  who  are  to  be  bound  by 
the  result  of  the  litigation.  If  a  decree 
should  be  given  against  this  plaintiff, 
and  he  immediately  thereafter  shifts 
the  manual  possession  to  one  of  his  co- 
owners,  can  the  latter  institute  a  new 
suit  and  avoid  a  plea  of  res  adjudicata  ? 
The  rule  is  deemed  clear  and  explicit 
that  this  plaintiff  cannot  maintain  a 
suit  of  this  nature  in  his  own  name,  he 
being  only  one  of  several  joint  owners 
of  the  bonds  in  question,  those  holding 
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Trustees  Named  in  the  Mortgage  are  generally  necessary  parties  to  a 
suit  by  the  bondholders.*  So  in  a  suit  by  the  holders  of  bonds, 
secured  by  both  a  first  and  second  mortgage,  the  trustees  of  the 
second  mortgage  »re  necessary  parties.*  But  bondholders  secured 
by  a  second  mortgage  are  not  necessary  parties  to  a  bill  by  other 
bondholders  under  a  first  mortgage  to  compel  the  trustees  of  both 
mortgages  to  take  possession  of  the  property.*  If  the  trustees 
refuse  to  join  as  co-complainants,  the  bondholders  may  proceed 
by  making  them  defendants.*  The  trustees  may  be  admitted  as 
complainants  after  foreclosure  proceedings  have  been  instituted 
by  the  bondholders  upon  the  refusal  of  the  trustees,  and  the  latter 
after  their  admission  must  control  the  suit.*  But  in  an  action  by 
the  bondholders  for  the  mere  purpose  of  determining  the  amount 
of  net  earnings  applicable  to  the  payment  of  interest,  the  trustee 
is  not  a  necessary  party.*  In  Texas  the  trustee  is  not  a  necessary 
party  to  the  foreclosure  of  a  deed  of  trust.'' 

Exceptions  to  Foregoing  Kules.  —  While  the  general  rule  is  that  the 
bondholders  may  not  maintain  foreclosure,  save  under  the  cir- 
cumstances heretofore  discussed,  a  broader  doctrine  is  announced 
in  some  quarters.  Thus  in  Pennsylvania  ^  and  Texas  ®  it  has 
been  held  that  the  bondholders  might  proceed  to  foreclose  in  the 


a  majority   interest  being  citizens   of 
this  state." 

1.  Trustees  Necessary  Parties.  —  Hale 
V.  Nashua,  etc.,  R.  Co.,  60  N.  H.  333. 
Compare  Barry  v\  Missouri,  etc.,  R. 
Co.,  22  Fed.  Rep.  631;  Massachusetts 
Mut.  L.  Ins.  Co.  V.  Chicago,  etc.,  R. 
Co.,  13  Fed.  Rep.  ^57;  Martin  v.  Somer- 
ville  Water  Power  Co.,  27  How.  Pr. 
(U.  S.  Ct.)  161. 

2.  Mercantile  Trust  Co.  v.  Portland, 
etc.,  R.  Co.,  10  Fed.  Rep.  604. 

3.  First  Nat.  F.  Ins.  Co.  v.  Salisbury, 
130  Mass.  303. 

4.  Brooks  v.  Vermont  Cent.  R.  Co., 
14  Blatchf .  (U.  S.)  463 ;  Mercantile  Trust 
Co.  V.  Portland,  etc.,  R.  Co.,  10  Fed. 
Rep.  604. 

6.  Richards  v.  Chesapeake,  etc.,  R. 
Co.,  I  Hughes  (U.  S.)  28,  20  Fed.  Cas. 
No.  11771. 

6.  Spies  V.  Chicago,  etc.,  R.  Co.,  30 
Fed.  Rep.  397,  the  court  saying: 
"  The  only  ground  of  demurrer  urged 
or  relied  upon  is  that  the  trustee  is  not 
in  any  manner  made  a  party  to  the 
bill;  and  several  cases,  and  particu- 
larly Morgan  v.  Kansas  Pac.  R.  Co.,  21 
Blatchf.  (U.  S.)  134,  15  Fed.  Rep.  55. 
and  Barry  v.  Missouri,  etc.,  R.  Co.,  22  ' 
Fed.  Rep.  631,  are  cited.  If  the  orator 
was  seeking  to  reach  the  income 
through    the   rights  or   powers  of  the 


trustee  conferred  by  the  deed  of  trust, 
there  is  no  question  but  that  the  trustee 
would  be  a  necessary  party.  But  that 
is  not  the  case.  The  orator  is  seeking 
only  to  compel  the  defendant  to  fulfil 
its  agreement  fairly  and  honestly,  and 
not  undertaking  to  reach  any  of  the  se- 
curity provided  by  the  deed  of  trust. 
The  deed  of  trust  is  referred  to  for  the 
specification  of  the  amount  of  interest 
which  the  defendant  agreed  to  pay,  and 
is  not  sought  to  be  enforced  at  all. 
The  orator  is  not  seeking  to  foreclose 
the  mortgage,  or  to  execute  the  pledge, 
but  is  endeavoring  to  collect  the  debt 
secured.  The  amount  of  the  debt  is  in 
dispute,  according  to  the  bill,  and  an 
account  or  ascertainment  is  necessary 
to  determine  the  amount.  The  trustee 
could  not  bring  this  suit,  and  has  no 
interest  in  it  as  trustee.  The  cases 
referred  to  are  where  the  property  se- 
curing the  debts  through  a  trustee 
was  sought  to  be  reached,  and  in 
that  respect  are  distinguishable  from 
this." 

7.  Hammond  v.  Tarver,  (Tex.  1896) 
34  S.  W.  Rep.  729;  Shelby  v.  Burtis, 
18  Tex.  645. 

8.  Montgomery  County  Agricultural 
Soc.  V.  Francis,  103  Pa.  St.  378. 

9.  Hammond  v.  Tarver,  (Tex.  1896). 
34  S.  W.  Rep.  729. 
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first  instance.  And  the  right  of  a  coupon  holder  to  sue  at  law 
cannot  be  taken  away  by  implied  powers  of  the  trustee,  conferred 
by  the  mortgage.* 

b.  Who  May  Not  Foreclose  —  (i)  Assignor  of  Mortgage — 
(a)  General  Eule.  —  One  who  has  assigned  a  mortage  of  which  he 
was  formerly  owner  and  thus  parted  with  all  interest  thereinjs, 
of  course,  not  a  necessary  party  to  a  suit  foreclosing  it.*  So, 
where  a  state  which  owned  a  first  mortgage  upon  the  property  of 
a  canal  company,  waived  its  lien  in  favor  of  a  second  mortgagee, 
the  state  was  held'  not  to  be  a  necessary  party  to  the  foreclosure  of 
the  second  mortgage.'  But  the  prevailing  rule  goes  much  beyond 
this  and  denies  to  the  absolute  assignor  the  right  to  bring  fore- 
closure proceedings  at  all.*  And  one  of  several  joint  mortgagees 
may  foreclose  without  making  the  others  parties,  if  they  are  no 
longer  interested  in  the  property.* 

(b)  Exoeptiona  to  the  Eule.  —  But  the  rule  above  stated  does  not 
apply  where,  though  there  has  been  an  attempted  assignment, 


1.  Manning  v.  Norfolk  Southern  R. 
Co.,  29  Fed.  Rep.  838. 

2.  Prout  V.  Hoge,  57  Ala.  28;  Parker 
V.  Stevens,  3  N.  J.  Eq.  56;  Miller  v. 
Henderson,  10  N.  J.  Eq.  320;  Christie 
V.  Herrick,  i  Barb.  Ch.  (N.  Y.)  254; 
Whitney  v.  M'Kinney,  7  Johns.  Ch. 
(N.  Y.)  144;  Andrews  v,  Gillespie,  47 
N.  Y.  487-  Newman  v.  Chapman,  2 
Rand.  (Va.)  93. 

3.  Stewart  v.  Chesapeake,  etc.,  Canal 
Co.,  4  Hughes  (U.  S.)  41. 

4.  Alabama.  —  Walker  v.  Mobile 
Bank,  6  Ala.  452.  where  it  is  observed: 
"  If  the  mortgagee  indorsed  the  notes 
and  assigned  the  mortgage  in  ques- 
tion,/rmayaaV,  he  would  not  (if  liv- 
ing) be  a  necessary  or  even  a  proper 
party  to  a  bill  for  its  foreclosure." 

Arkansas.  —  Barraque  v.  Manuel,  7 
Ark.  516. 

Indiana.  —  Compare  Burton  v,  Bax- 
ter, 7  Blackf.  (Ind.)  297. 

Maine.  —  Call  v.  Leisner,  23  Me.  25 ; 
Cushing  V.  Ayer,  25  Me.  383. 

Pennsylvania.  —  Pryor    v.  Wood,  31 
*a.  St.  142. 
United  States.  —  Cutler  v.   Clement- 
Json,  67   Fed.  Rep.   409,  the  court  say- 
ing: "  The  investment  company,  hav- 
^Jng  sold,  assigned,  and  conveyed  '  all 
Its  right,  title,  and  interest  in  and  to  * 
the  mortgage,   could   not  foreclose   it 
without  the  consent  of  the  assignee; 
'for,  though  it  held  the  record   title,  it 
had  no  interest  in  the  mortgage,  or  the 
-debt  secured  by  it,  and  the  foreclosure 
iwas  a  nullity." 


Foreolesnre  a  Nullity.  —  Indeed,  an  at- 
tempted foreclosure  by  one  who  before 
its  commencement  had  thus  divested 
himself  of  all  interest  in  the  bond  and 
mortgage,  has  been  declared  to  be  a  nul- 
lity. Cutler  z/.  Clementson,67  Fed.  Rep. 
409;  Call  V.  Leisner,  23  Me.  25,  where 
the  court  said:  "  In  this  case  it  appears 
that  the  defendant,  Borland,  the  origi- 
nal mortgagee,  on  the  4th  of  April, 
1837,  sold  and  conveyed  his  interest  in 
the  mortgaged  premises  to  one  John- 
son; and  yet,  in  August  of  that  year, 
he  obtained  a  judgment  against  Hatch, 
the  original  mortgagor,  for  possession 
of  the  same  as  on  mortgage.  As  it  re- 
spected the  mortgagor,  or  his  assignee, 
the  plaintiff,  in  reference  to  the  right 
of  redemption,  this  was  a  nugatory  act. 
Neither  Johnson,  the  grantee  of  Bor- 
land, nor  the  defendant  Leisner,  who 
is  the  grantee  of  Johnson,  so  far  as 
appears,  has  ever  entered  upon  the 
premises  for  condition  broken,  or  done 
any  other  act  by  way  of  foreclosing  the 
right  of  redemption.  There  is,  then, 
nothing  to  prevent  the  plaintiff  from 
redeeming." 

So,  where  parties  who  had  once 
owned  the  mortgage,  but  had  afterward 
sold  and  assigned  the  same,  advertised, 
as  required  by  law,  their  intention  to 
foreclose,  it  was  held  that  this  proceed- 
ing was  wholly  ineffectual  and  could 
^enure  to  the  benefit  of  no  one.  Cush- 
ing V.  Ayer,  25  Me.  383. 

6.  Tyler  v,  Yreka  Water  Co.,  14  CaL 
212. 
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it  is  invalid  because  of  defects  in  form.*  And  the  fact  that  an 
assignee  forecloses  in  the  name  of  the  original  mortgagee,  after 
having  transferred  the  mortgage  to  the  mortgagor's  children,  will 
not  enable  a  second  mortgagor  to  question  the  rights  of  the 
children  as  purchasers  at  the  sale  upon  foreclosure.* 

Jn  Nebraska  a  mortgagee  who  has  sold  and  guaranteed  the 
payment  of  the  bond  secured  by  the  mortgage,  but  who  has 
afterAvard  taken  up  a  portion  of  the  overdue  coupons,  may  bring 
foreclosure  proceedings  by  virtue  of  such  coupon  and  need  not 
make  the  assignee  of  the  bond  a  party,  though  the  proceeding 
.will  be  subject  to  the  latter's  rights.' 

But  in  Washington  the  holder  of  the  principal  bond  must  be 
joined."* 

In  Alabama  it  was  held  that  one  who  foreclosed  by  virtue  of  a 
parol  assignment  "of  the  debt  was  required  to  make  the  assignor 
a  party.* 


1.  Partridge  \ 
78. 

8.  Saenger  v. 
Rep.  708. 

3.  Burnett  v. 


.  Partridge,  38  Pa.  St. 
Nightingale,  48  Fed. 


Hoffman,  40  Neb.  569, 
where  the  court  said:  "  It  is  argued 
that  the  holder  of  the  bond  to  which 
the  coupons  were  originally  attached 
was  a  necessary  party  in  this  proceed- 
ing. No  satisfactory  reason  is  given 
for  this  contention,  for,  as  between 
such  party  and  the  loan  and  trust  com- 
pany, there  was  the  relation  of  creditor 
and  debtor  in  a  certain  limited  sense; 
that  is  to  say,  the  loan  and  trust  com- 
pany was  a  guarantor  to  the  purchaser 
that  the  bond  and  its  interest-evidenc- 
ing coupons  should  be  paid  as  stipu- 
lated. When  the  loan  and  trust  com- 
'pany  took  up  these  coupons,  it,  as 
between  itself  and  the  party  who  had 
purchased  the  coupons,  had  but  dis- 
charged an  obligation  to  pay,  provided 
payment  was  not  made  by  the  party 
primarily  liable.  Upon  the  coupons 
so  taken  up  the  loan  and  trust  com- 
pany was  entitled  to  foreclose  the  mort- 
gage, subject  to  the  rights  of  the  party 
in  whose  favor  the  discharged  guaranty 
had  existed.  There  was  no  necessity 
of  making  the  paramount  incum- 
brancer a  party."  Forrer  v.  Kloke,  10 
Neb.  373;  White  v.  Bartlett,  14  Neb. 
320;  Stratton  v.  Reisdorph,  35  Neb.  314. 
4.  Bacon  v.  O'Keefe,  13  Wash.  655, 
where  the  court  says:  ''  We  have  ex- 
amined the  cases  cited  by  the  appel- 
lant, but  we  think  they  do  not  sustain  * 
his  contention,  with  the  possible  ex- 
ception of  the  case  of  Burnett  v.  Hoff- 


man, 40  Neb.  569,  *  *  *  where 
it  was  held  that  the  mortgagee  of 
r.eal  property  who  has  sold  and 
guaranteed  payment  of  the  bond  se- 
cured by  the  mortgage,  and  who  after- 
wards, on  account  of  his  guaranty,  has 
taken  up  some  of  the  overdue  coupons 
attached  to  and  evidencing  the  interest 
to  be  paid  on  such  bond,  may  avail 
himself,  as  to  such  coupons,  subject 
only  to  the  rights  of  the  holder  of  the 
notes  guaranteed,  of  such  remedies  as, 
before  the  sale,  had  been  available  to 
the  original  mortgagee,  and  that  the 
holder  of  the  bond  to  which  the  cou- 
pons were  originally  attached  was  not 
a  necessary  party  to  the  proceedings. 
This  is  a  very  meagre  case,  and  no 
authority  is  cited  to  sustain  it  except 
prior  Nebraska  decisions.  It  seems, 
however,  from  the  opinion  in  that 
case,  that  the  mortgage  provided 
that,  in  case  of  failure  to  pay  several 
sums  secured  thereby  as  they  fell  due, 
the  mortgagee  or  its  assigns  might  sell 
the  property  mortgaged  for  the  satis- 
faction of  the  amount  due.  Under  this 
special  provision  of  the  mortgage  itself, 
it  may  have  been  that  the  court  was 
justified  in  making  the  ruling  that  it 
did;  but  jio  such  provision  appears  in 
the  mortgage  under  consideration. 
On  the  other  hand,  the  provision  is 
that,  upon  the  failure  to  pay  any  por- 
tion of  the  contract  debt,  the  whole 
amount  shall  become  due  and  at  once 
collectible,  at  the  option  of  the  holder. 
It  would  seem,  however,  that  our  stat- 
ute puts  this  question  at  rest." 

5.  Denby  v.  Mellgrew,  58  Ala.  147. 
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Assignment  as  Collateral  Security.  —  The  general  rule  as  to  the  inca- 
pacity to  foreclose  of  one  who  has  parted  with  his  interest  in  the 
mortgage,  is  likewise  inapplicable  to  an  assignment  by  the  owner 
for  the  mere  temporary  purpose  of  securing  another  debt;  the 
assignor  may  still  bring  foreclosure  after  such  an  assignment.* 
But  the  court  may  require  the  pledgee  or  holder  as  collateral  to 
be  brought  in  as  a  party  before  passing  its  decree.* 

(2)  Assignee  of  Mortgage  Only.  —  It  is  well  settled  that  as 
between  the  bond  and  mortgage,  the  former  is  the  principal  thing 
and  the  latter  a  mere  incident  or  accessory ; '  and  a  maxim  here 
applying  is  ^^Accessorium  non  ducit,  sed  sequitur  principale''  *^ 
Hence,  a  transfer  of  the  mortgage  alone,  without  the  bond  or  note, 
is  a  mere  nullity,  and  confers  no  rights  upon  the  transferee ;  *  and 


1.  Consolidated  Nat.  Bank  v.  Hayes, 
112  Cal.  75,  where  the  court  said: 
"  We  do  not  think  the  delivery  of  the 
note  and  mortgage,  without  any  in- 
dorsement or  written  transfer,  consti- 
tuted such  a  transfer  as  would  deprive 
the  plaintiff  of  the  right  to  sue  on  them 
in  its  own  name,  with  the  consent  of 
the  transferee.  At  most,  it  was  only 
a  pledge,  and,  as  between  the  pledgor 
and  pledgee,  the  legal  title  remained 
in  the  former.  And  the  rule  is  that, 
when  a  plaintiff  holds  the  legal  title  to 
the  demand,  he  is  the  real  party  in  in- 
terest. O'Connor  v.  Irvine,  74  Cal. 
435;  Grant  v.  Heverin,  77  Cal.  263." 
To  the  same  effect,  see  Hopson  v.  ^tna 
Axle,  etc.,  Co.,  50  Conn.  597;  Norton 
V.  Warner,  3  Edw.  Ch.  (N.  Y.)  106; 
Simson  v.  Satterlee,  6  Hun  (N.  Y.)  305, 
affirming  64  N.  Y.  657;  Brunette  v. 
Schettler,  21  Wis.  189.  Compare  Sink- 
ing Fund  Com'rs  v.  Northern  Bank,  i 
Mete.  (Ky.)  174;  Hoyt  v.  Martense,  16 
N.  Y.  231;  George  v.  Woodward,  40 
Vt.  672. 

2.  Hopson  V.  .^tna  Axle,  etc.,  Co., 
50  Conn.  597. 

3.  Alabama. — Emanuel  v.  Hunt,  2 
Ala.  190. 

California.  —  Nagle  v.  Macy,  9  Cal. 
426;  Phelan  v.  Olney,  6  Cal.  478. 

Connecticut  —  Bulkley  v.  Chapman, 
9  Conn.  5;  Huntington  v.  Smith,  4 
Conn.  237. 

Illinois.  —  Medley  v.  Elliott,  62  111. 
532;  Emory  v.  Keighan,  94  111.  543; 
Vansant  v.  AUmon,  23  111.  30;  Sargent 
V.  Howe,  21  111.  148. 

Io7va.  —  Pope  V.  Jacobus,  10  Iowa 
262;  Sangster  v.  Love,  11  Iowa  580. 

Kentucky.  —  Willis  v.  Vallette,  4 
Mete.  (Ky.)  186;  Vimont  v.  Stitt,  6  B. 
Mon.  (Ky.)  476. 


Maine.  —  Lunt  v.  Lunt,  71  Me.  377; 
Moore  v.  Ware,  38  Me.  496. 

Michigan. — Cooper  v.  Ulmann, 
Walk.  (Mich.)  251. 

Mississippi.  —  Henderson  v.  Herrod, 
ID  Smed.  &  M.  (Miss.)  631. 

Missouri.  —  Anderson  v.  Baumgart- 
ner,  27  Mo.  87. 

Nebraska.  —  Webb  v.  Hoselton,  4 
Neb.  308. 

New  Hampshire.  —  Southerin  v.  Men- 
dum,  5  N.  H.  420;  Ellison  v.  Daniels, 
II  N.  H.  274. 

N'ew  Jersey.  —  Stevenson  v.  Black,  i 
N.  J.  Eq.  338. 

Ne7(>  York.  — Jackson  v.  Bronson,  19 
Johns.  (N.  Y.)  325;  Merritt  v.  Bartho- 
lick,  36  N.  Y.  44,  affirmed  47  Barb. 
(N.  Y.)  253;  Green  v.  Hart,  i  Johns.  (N. 
Y.)  580;  Jackson  v.  Blodgett,  5  Cow. 
(N.  Y.)  202;  Cooper  v.  Newland,  17 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  342; 
Langdon  v.  Buel,  9  Wend.  (N.  Y.)  80; 
Severance  v.  Griffith,  2  Lans.  (N.  Y.)  38. 

North  Carolina.  —  Hyman  v.  Deve- 
reux,  63  N.  Car.  627. 

Ohio.  —  Swartz  v.  Leist,  13  Ohio  St. 
419. 

United  States,  —  Carpenter  v.  Lon- 
gan,  16  Wall.  (U.  S.)  271;  Hatch  v. 
White,  2  Gall.  (U.  S.)  155;  Swett  v. 
Stark,  31  Fed.  Rep.  858. 

4.  Jackson  v.  Willard,  4  Johns.  (N. 
Y.)  43;  Cooper  v.  Newland,  17  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  342;  Broom's 
Legal  Maxims  (8th  Am.  ed.)  491. 

5.  California. —  Peters  v.  Jamestown 
Bridge  Co.,  5  Cal.  335. 

Illinois.  —  Medley  v.  Elliott,  62  111. 
532. 

Indiana.  —  Hubbard  v.  Harrison,  38 
Ind.  323. 

Kentucky.  —  Willis  v.  Vallette,  4 
Mete.  (Ky.)  186. 
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the  assignee  of  the  mortgage  alone  can  maintain  no  action 
thereon.*  And  an  attempted  foreclosure  by  such  an  assignee  is 
wholly  inoperative.* 


Michigan.  —  Bailey  v.  Gould,  Walk. 
(Mich.)  478. 

New  York.  —  Severance  v.  Griffith,  2 
Lans.  (N.  Y.)  38;  Cooper  v.  Newland, 
17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)342; 
Merritt  v.  Bartholick,  36  N.  Y.  44; 
Wanzer  v.  Gary,  76  N.  Y.  526;  Car- 
penter  V.    O'Dougherty,  67   Barb.   (N. 

Y.)397. 

South  Carolina. —  Cleveland  v.  Cohrs, 
10  S.  Car.  224. 

Texas.  —  Perkins  v.  Sterne,  23  Tex. 
561. 

Where  There  is  No  Bond  or  Note. — But 
where  no  bond  or  note  is  shown  to 
have  been  executed  with  the  mort- 
'  gage,  an  assignment  of  the  latter 
transfers  all  the  mortgagee's  claim 
under  the  mortgage,  viz.,  his  remedy 
against  the  land.  Severance  v.  Griffith, 
2  Lans.  (N.  Y.)  38;  Carpenter  v. 
O'Dougherty,  67  Barb.  (N.  Y.)  397. 

Contemporaneous  Assignment  of  Bond 
and  Mortgage  Unnecessary.  —  And  it  is 
not  necessary  that  there  be  a  formal 
assignment  of  the  bond  and  mortgage 
at  the  same  time;  a  formal  assignment 
of  the  mortgage,  followed  by  a  delivery 
of  the  evidence  of  indebtedness,  was 
held  to  constitute  an  effective  transfer 
of  the  whole.  Dudley  v.  Cadwell,  19 
Conn.  218. 

1.  Webb  V.  Flanders,  32  Me.  175. 

2.  Merritt  v.  Bartholick,  36  N.  Y.  44, 
,  aMrming  47  Barb.  (N.  Y.)  253 ;  Cooper  v. 

Newland,  17  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  342;  Bailey  v.  Gould,  Walk. 
(Mich.)  478.  The  case  first  cited  was 
an  attempted  foreclosure  by  one  Went- 
worth,  to  whom,  according  to  the  find- 
ings of  the  referee,  the  mortgage  had 
been  delivered  as  collateral  security 
for  a  debt,  but  without  a  delivery 
of  the  bond  or  any  agreement  for 
such  delivery.  In  the  opinion  deliv- 
ered in  the  Supreme  Court,  Johnson, 
J.,  said:  "  The  delivery  of  the  mort- 
gage to  Wentworth,  without  the  bond, 
to  hold  as  security  for  the  $200, 
gave  him  no  interest  in  it.  The  as- 
signment of  a  mortgage  without  the 
accompanying  bond,  whether  by  writ- 
ing or  parol,  and  as  collateral  or  other- 
wise, is  a  nullity,  and  the  assignee 
acquires  no  interest,  especially  as 
against  a  subsequent  assignee  of  both 
the  .bond  and  mortgage.     It  is  claimed 


on  the  part  of  the  defendants  that  the 
assignment  by  parol  of  the  mortgage 
to  Wentworth,  and  its  delivery  to  se- 
cure the  payment  of  the  borrowed 
money,  carried  with  it  the  bond  also, 
unless  the  latter  was  expressly  re- 
served. But  such  is  not  the  rule  in 
this  state.  The  bond  is  the  principal 
debt,  and  the  mortgage  but  the  inci- 
dent or  collateral  to  it;  and  it  was 
never  held  that  the  assignment  of  the 
incident  or  collateral  drew  after  it  the 
principal.  It  has  been  repeatedly  held 
that  the  assignment  of  the  bond  or 
note,  being  the  principal  debt,  would 
draw  after  it  the  mortgage  and  operate 
as  an  assignment  of  that  also.  It  is 
also  claimed  that  the  delivery  of  the 
mortgage  as  a  security  for  a  debt  is 
conclusive  evidence  of  an  intention  to 
pass  the  bond  also.  But  this  does  not 
follow.  The  fact  that  the  obligee  re- 
tained it  in  his  own  possession,  and 
delivered  only  the  mortgage,  and  sub- 
sequently assigned  the  bond  and  mort- 
gage both,  in  writing,  to  another, 
clearly  evinces  a  contrary  intention 
from  that  claimed."  And  in  the  Court 
of  Appeals,  the  judgment  of  the  Su- 
preme Court  being  affirmed,  the  ques- 
tion whether  or  not  there  was  an  in- 
tent to  deliver  the  bond  was  discussed 
as  follows:  "  Unless,  then,  the  bond 
was  in  effect  assigned  with  the  mort- 
gage, Wentworth  obtained  no  interest 
in  the  mortgage.  Did  the  bond  or  the 
debt  which  it  evidenced  pass  to  Went- 
worth? In  the  first  place,  the  transfer 
of  the  mortgage  did  not,  of  itself,  oper- 
ate to  transfer  the  bond,  for  the  legal 
maxim  is,  the  incident  shall  pass  by 
the  grant  of  the  principal,  but  not  the 
principal  by  the  grant  of  the  incident. 
So  that  unless  we  are  authorized  to  say 
that  such  was  the  intent  of  the  parties, 
we  cannot  hold  that  it  did.  This  is  a 
question  of  fact,  which  the  counsel  for 
the  appellant  argues  in  his  points,  but 
unless  the  referee  has  found  it,  as  a 
fact,  or  found  facts  from  which  we  are 
bound  to  infer  its  existence,  it  is  a 
question  not  in  the  province  of  this 
court  to  determine.  "The  act  done  by 
Merritt,  the  mortgagee,  was  the  de- 
livery of  the  mortgage  to  Wentworth, 
and  the  purpose  of  the  delivery  was  to 
secure  the  payment  of  the  debt  of   the 
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(3)  Heirs  of  Mortgagee.  —  Ordinarily,  in  the  United  States,  the  heir  of 
a  deceased  mortgagee  has  no  right  to  bring  foreclosure  proceed- 
ings.* So  the  assignment  of  a  mortgage  by  one  who,  though 
the  administrator  of  the  mortgagor,  acted  in  executing  the  assign- 
ment in  his  private  capacity  as  heir  was  held  insufficient  to 
entitle  the  assignee  to  a  writ  of  entry.* 

In  England,  where  the  heir  had  foreclosed  without  making  the 
executor  a  party,  and  the  latter  afterwards  brought  a  bill  against 
the  heir  and  mortgagor,  the  land  was  decreed  to  the  executor.' 

Where  There  is  No  Administration.  —  Where  the  heirs  dispensed  with 
the  formality  of  administration,  and  took  immediate  possession 
of  the  property  themselves,  one  of  the  heirs,  to  whom  a  note 
and  mortgage  had  been  apportioned  as  his  share,  was  permitted 
to  foreclose  upon  indemnifying  the  mortgagor  against  a  double 
payment.* 


mortgagee  to  Wentworth.  Does  it 
necessarily  follow  that  the  intention  of 
the  parties  was  to  transfer  the  bond? 
The  referee  has  not  found  either  way 
upon  this  question  of  intent,  and  there- 
fore, unless  the  intent  in  question  is  to 
be  inferred,  as  a  matter  of  legal  neces- 
sity, from  what  lie  does  find,  it  must 
now  be  held  not  to  have  existed.  If 
the  transfer  had  been  by  a  written  as- 
signment, describing  the  mortgage 
alone,  and  expressing  the  object  to  be 
to  secure  the  debt  of  the  assignor  to 
the  assignee,  nothing  being  said  about 
the  bond  or  the  debt  which  it  repre- 
sents, and  delivery  of  the  mortgage 
made,  it  would  be  impossible,  I  think, 
to  hold  that  the  intention  was  to  assign 
the  bond.  There  would  be  no  oppor- 
tunity for  an  implication  to  that  effect. 
The  circumstance  that  the  assignment 
would  be  inoperative  unless  the  bond 
is  held  to  pass  would  not  give  the  as- 
signment that  effect.  The  result  of 
such  holding  would  be  to  reverse  the 
maxim,  and  make  the  principal  follow 
the  incident.  To  make  the  circum- 
stance of  its  inefficacy  a  reason  for 
giving  it  the  effect  desired  would  mani- 
festly uproot  the  maxim  and  establish 
the  contrary  rule." 

1.  Buck  V.  Fischer,  2  Colo.  182; 
Roath  V.  Smith,  5  Conn.  133,  where 
the  following  reasons  are  given  for  the 
rule:  "  By  the  common  law,  as  well  as 
by  our  statute,  the  real  estate  of  a  per- 
son dying  intestate  descends  to  and 
vests  in  his  heirs;  but  personal  es- 
tate does  not  so  descend  or  vest  until 
distributed  by  the  court  of  probate. 
The  fee  of  land  mortgaged  is  in  the 
mortgagor;    but  the    mortgage    is   an 


incident  to  the  debt  —  a  mere  chose  in 
action  —  and  therefore  vests,  like  all 
other  chattels,  on  the  death  of  the 
owner,  in  his  personal  representative; 
and  if  an  heir  intermeddle  therewith 
before  distribution,  he  becomes  an 
executor  de  son  tort,  or  a  trespasser. 
Fish  V.  Fish,  i  Conn.  559;  i  Madd.  Ch. 
29;  Roorbach  v.  Lord,  4  Conn.  347; 
Martin  v.  Mowlin,  2  Burr.  969.  The 
foreclosure  of  a  mortgage  is  one  of  the 
modes  of  enforcing  payment,  and  must 
be  prosecuted  in  the  name  of  the  exec- 
utor or  administrator  of  a  deceased 
mortgagee.  2  Swift's  Dig.  194.  It  can 
no  more  be  sustained,  by  his  heirs, 
than  a  suit  upon  a  bond  or  any  other 
chose  in  action."  See  also  Anthony  v. 
Peay,  18  Ark.  24,  holding  that  the  heir 
cannot  maintain  a  suit  in  equity  at  law 
for  the  unpaid  purchase  money  of  land 
sold  by  his  decedent;  Smith  v.  Dyer, 
16  Mass.  18. 

2.  Douglass  V.  Durin,  51  Me.  121. 

8.  Clerkson  v.  Bowyer,  2  Vern.  67, 
citing  Gobe  v.  Carlisle,  unreported. 

4.  Babbitt  v.  Bowen,  32  Vt.  437, 
where  the  court  said:  "  As  there  is  no 
executor  or  administrator;  as  the 
heirs  ask  for  none  and  agree  fully  to 
settle  the  estate  themselves;  as  there 
can  be  but  one  creditor,  and  she  does 
not  ask  for  an  administrator,  and  lays 
no  claim  to  this  debt  to  be  applied  to 
her  use;  as  there  are  no  devisees  to 
call  upon  the  defendant  for  the  debt, 
we  do  not  see  how  any  injury  can  pos- 
sibly accrue  to  the  defendant  by  allow- 
ing the  oratrix  to  proceed  with  her 
foreclosure.  In  cases  of  this  kind  a 
court  of  chancery  exercises  its  discre- 
tion, and  where  it  appears  that  there  is 
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Where  Mortgagee  Dies  Pending  Suit.  —  3o  the  heir  of  a  mortgagee 
who  dies  while  a  suit  by  him  to  foreclose  the  mortgage  is  pend- 
ing is  entitled  to  revive  the  suit  without  joining  the  personal 
representatives.  * 

Alter  Administration  Completed.  —  And  where  the  personal  represen- 
tatives had  paid  the  debts  and  expenses  of  administration,  but 
before  their  discharge  had  delivered  certain  notes  and  mortgages 
to  the  heirs,  a  bill  to  foreclose  brought  by  the  latter  was  held 
good  on  demurrer.* 

(4)  Foreign  Personal  Representatives.  —  It  is  well  settled  that,  as 
a  rule  at  common  law,  an  executor  or  administrator  has  no  stand- 


a  party  not  joined  in  the  bill  whose 
■  rights  might  afifect  or  be  affected  by 
the  rights  or  interests  of  parties  to  the 
bill,  it  makes  an  order  for  the  joinder 
of  the  party.  Here  Mrs.  Mcintosh 
makes  a  claim  against  the  estate,  but, 
knowing  of  this  suit,  having  been  a 
witness,  she  neither  asks  for  the  ap- 
pointment of  an  administrator  nor  to 
be  joined  here  as  a  party  having  a 
claim  to  the  fund.  So  long,  therefore, 
as  she,  with  this  knowledge,  declines 
to  act  at  all  in  any  way  to  embarrass 
the  defendant  in  paying  the  debt,  we 
think  he  may  safely  pay  it  upon  the 
chancellor's  decree.  The  chancellor 
has  made  it  a  condition  precedent  to 
the  operation  of  the  decree  of  foreclos- 
ure rendered  by  him  that  the  orators 
file  in  court  a  bond  to  the  satisfaction 
of  the  chancellor  in  the  sum  of  one 
thousand  dollars  for  the  security  and 
indemnity  of  the  defendant  Bowen 
against  any  liability  to  be  again  called 
upon  to  pay  the  note  secured  by  the 
mortgage  in  question.  This  require- 
ment of  indemnity  against  any  possi- 
ble injury  from  the  claim  of  Mrs.  Mc- 
intosh was  a  precaution  of  which 
the  defendant  cannot  complain,  and  is 
fully  justified  by  precedents  both  at 
law  and  in  equity." 

1.  Atchison  v.  Surguine,  i  Yerg. 
(Tenn.)  400,  where  the  court  held  that 
the  heir  could  have  instituted  the  suit, 
but  that  if  he  should  receive  the  money 
he  would  hold  it  as  trustee  for  the  per- 
sonal representative. 

2.  Stanley  v.  Mather,  31  Fed.  Rep. 
860,  where  the  court,  per  Gresham,  J., 
said:  "  It  is  urged  by  the  defendants 
that  the  notes  are  part  of  the  personal 
estate;  that  they  were  never  delivered 
to  the  complainants  by  the  adminis- 
trators, under  the  direction  of  the  Pro- 
bate Court;  and  that  only  the  personal 
representatives  can  sue  to  foreclose  the 


mortgages.  An  administrator  takes 
the  personal  estate  of  the  decedent,  in 
trust,  first,  for  creditors,  and  next,  for 
the  heirs.  He  is  a  mere  trustee,  with 
no  beneficial  interest  in  the  property 
upon  which  he  is  appointed  to  admin- 
ister. After  all  debts  and  expenses  of 
administration  are  paid,  any  surplus 
remaining  in  his  hands  goes  to  the 
heirs.  It  is  admitted  in  this  case  that 
all  creditors  and  all  expenses  of  ad- 
ministration have  been  paid,  and  that 
the  complainants  are  the  sole  heirs  and 
distributees.  In  fact,  it  was  judicially 
determined  by  the  Probate  Court  in 
Connecticut  that  the  three  complain- 
ants were  the  sole  children  and  heirs 
of  the  decedent.  The  only  thing  that 
a  personal  representative  could  now 
do  would  be  to  obtain  an  order  from 
the  Probate  Court  to  deliver  the  notes 
and  mortgages  to  the  complainants,  or 
collect  the  notes  and  pay  over  the 
money.  The  law  will  not  require  the 
heirs,  who  are  the  equitable  owners  of 
the  notes  and  mortgage,  to  deliver 
them  to  Hoyt,  the  remaining  adminis- 
trator, if  he  is  still  such,  and,  if  he  is 
not,  to  go  to  the  trouble  and  expense 
of  having  another  personal  represen- 
tative appointed  in  order  that  a  suit  of 
foreclosure  may  be  maintained.  It 
does  not  follow  because  the  adminis- 
trator is  the  proper  party  to  collect  the 
debts  due  a  decedent,  and  pay  cred- 
itors, and  for  that  purpose  bring  suits, 
that  under  no  circumstances  can  the 
heirs  at  law  maintain  a  suit  to  collect 
a  debt  which  has  not  been  collected  by 
the  personal  representative.  Having 
paid  all  creditors  and  all  expenses  of 
administration,  the  administrators  de- 
livered the  notes  and  mortgages  to  the 
complainants,  the  only  persons  entitled 
to  them  in  equity;  and  there  is  no  rea- 
son why  their  possession  should  now 
be  disturbed." 
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ing  to  sue  in  his  official  capacity  in  the  courts  of  another  jurisdic- 
tion than  that  in  which  his  letters  were  granted.*  This  general 
doctrine  applies  to  foreclosure  proceedings,  and  a  foreign  personal 
representative  is  not  usually  entitled  to  foreclose,*  unless  by 
virtue  of  a  statute  abrogating  the  common  law  by  allowing  foreign 
representatives  to  sue.^    So  it  has  been  held  that  the  assignee 


1.  See  article  Executors  and  Ad- 
ministrators, vol.  8,  p.  650. 

2.  Eells  V.  Holder,  12  Fed.  Rep.  668; 
Moore  v.  Jordan.  36  Kan.  271 ;  Porter 
V.  Trail,  30  N.  J.  Eq.  106;  Smith  v. 
Webb,  I  Barb.  (N.  Y.)  230. 

3.  See  article  Executors  and  Ad- 
ministrators, vol.  8,  p.  650. 

Effect  of  Sucli  Statute.  —  But  such  a 
statute  extends  only  to  causes  of  action 
upon  which  the  personal  representa- 
tive might  previously  have  sued  in  the 
hope  of  jurisdiction;  and  where  an 
administratrix  took  out  letters  in  a 
state  other  than  the  domicil  of  the 
decedent,  it  was  held  that  she  was  not 
entitled  to  bring  foreclosure  proceed- 
ings in  such  domicil  upon  a  mortgage 
covering  land  'therein.  Moore  v.  Jor- 
dan, 36  Kan.  271,  where  the  court, 
after  discussing  the  proposition  that 
debts  evidenced  by  notes  are  bona 
notahilia  at  the  domicil  of  the  debtor, 
said:  "  We  have  a  statute  permitting 
a  foreign  administrator  to  sue  in  this 
state,  but  this  statute  only  removes  his 
disability  to  sue  upon  any  cause  of 
action  he  may  have.  It  does  not  en- 
large his  rights,  nor  confer  upon  him 
a  title  to  the  debts  which  he  would  not 
otherwise  own.  As  we  have  seen,  the 
notes  were  not  bona  notabilia  in  Colora- 
do, and  the  plaintiff,  being  an  ancillary 
administratrix,  cannot  be  allowed  to 
draw  into  her  jurisdiction  debts  due 
the  estate  from  persons  outside  of 
Colorado;  and  if  there  are  creditors  in 
that  state,  they  must  share  with  others 
in  the  residue  remitted  to  the  admin- 
istrator at  the  domicil.  3  Redf.  Wills 
28;  Baldwin's  Appeal,  81  Pa.  St.  441. 
Under  our  statute  an  administrator  of 
this  estate  may  be  appointed  in  Kansas, 
who  can  maintain  an  action  to  recover 
any  debts  due  to  the  estate  from  per- 
sons resident  here;  and  after  the  local 
creditors  are  paid,  if  any  exist,  the 
surplus,  if  any,  should  be  paid  to  the 
administrator  in  Illinois  (Gen.  Stat.,  c. 
37,  §  174);  but  in  no  view  of  the  case 
has  the  plaintiff,  under  her  appoint- 
ment, any  authority  to  maintain  this 
action."     See    also    generally    article 


Executors  and  Administrators,  vol. 
8,  p.  650. 

Evidence  of  Official  Character.  —  Under 
a  statute  removing  the  disability  of  a 
foreign  personal  representative,  it  is  a 
sufficient  showing  of  his  authority  to 
produce  letters  issued  by  the  Probate 
Court  of  another  jurisdiction,  though 
decedent  was  not  a  resident  thereof 
when  he  died,  and  the  letters  disclose 
merely  that  he  had  property  in  that 
state,  and  not  in  the  county  where  the 
letters  were  issued,  there  being  no  evi- 
dence either  of  the  probate  of  the  will 
there.  Cheney  v.  Stone,  29  Fed.  Rep. 
885. 

Foreclostire  by  Advertisement  and  Sale. 
—  In  Wisconsin  it  was  held  that  a  for- 
eign executor  could  maintain  the 
statutory  foreclosure  by  advertisement 
and  sale.  Hayes  v.  Frey,  54  Wis.  503, 
where  the  court  said:  "  It  is  further 
urged  that  a  foreign  executor  cannot 
foreclose  a  mortgage  of  property  in 
this  state  without  probating  the  will  in 
this  state  and  taking  out  letters  here, 
or  filing  copies  of  his  foreign  letters  in 
the  same  manner  as  he  is  required  to 
do  in  order  to  properly  maintain  an 
action  in  our  courts.  At  the  time  this 
foreclosure  was  made  there  was  no 
statute  requiring  a  foreign  executor  to 
do  this  before  proceeding  to  foreclose 
a  mortgage;  and  if  it  should  be  held 
that  chapter  20,  Laws  1869,  re-enacted 
as  section  3267,  Rev.  Stat.  1878,  is  im- 
perative, it  could  not  affect  the  pro- 
ceeding now  under  consideration,  such 
statute  not  being  in  force  at  the  time 
these  proceedings  took  place.  This 
proceeding  to  execute  the  power  of  sale 
in  a  mortgage  is  not  an  action  or  pro- 
ceeding in  court.  It  is  a  power  granted 
by  contract,  and  may  be  executed  by 
the  persons  to  whom  the  power  is 
granted,  unless  prohibited  by  some 
law  of  the  state,  or  as  being  against 
public  policy.  The  executor  of  the 
mortgagee,  although  appointed  in  an- 
other state,  is  within  the  words  of  the 
grant,  as  well  as  within  the  language 
of  section  2156,  above  quoted,  and 
there  is  nothing   in    the   statute    regu- 
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of  a  foreign  adtninistrator  could  not  maintain  a  foreclosure  suit.* 
But  the  rule  first  above  stated  does  not  apply  where  the  personal 
representative,  by  purchase  or  otherwise,  has  become  the  owner  of 
the  bond  or  mortgage.* 
2.  Defendants  —  a.  Who    Are    Necessary    Defendants  — 

(l)  ///  General — (a)  Senses  in  Which  Term  is  Used.  —  The  phrase 
"  necessary,  parties  "  js  used  in  two  distinct  senses  by  judges  and 
text  writers.  It  is  applied  to  those  whose  presence  in  the  suit  is 
essential  to  its  maintenance  and  validity,'  and  also  to  those  who 
must  be  before  the  court  in  order  that  a  decree  may  be  rendered 
which  will  bind  all  parties  interested  in  the  land  and  under  which 
a  sale  may  be  effected  which  will  transfer  the  title  thereto.^ 

(b)  Different  Results  of  Omitting  Parties  —  Owners  of  Equity  of  Redemption. — 
Strictly  speaking,  owners  of  the  equity  of  redemption  are  the  only 


lating  the  sale  under  the  power  pro- 
hibiting the  executor  appointed  in  an- 
other state  from  executing  the  same. 
A  note  and  mortgage  is  personal  prop- 
erty both  in  this  state  and  in  the  state 
of  New  York,  and  presumably  in  the 
state  of  New  Jersey,  and  upon  the 
death  of  the  owner,  in  another  state, 
the  title  vests  in  his  administrator  ap- 
pointed at  the  place  of  his  death,  or,  if 
he  die  testate,  in  the  executor  ap- 
pointed there.  Doolittle  v.  Lewis,  7 
Johns.  Ch.  (N.  Y.)  49.  In  the  case 
cited  it  was  also  expressly  held  that 
an  executor  appointed  in  another  state 
could  execute  the  power  of  sale  in  a 
mortgage  in  the  state  of  New  York, 
without  taking  out  letters  in  that  state, 
and  especially  where  the  mortgage 
containing  the  power  was  given  to  a 
person  residing  out  of  the  state  of 
New  York  at  the  time  it  was  executed. 
In  that  respect  the  case  is  in  all  re- 
spects like  the  case  at  bar,  and  the 
foreclosure  was  under  a  statute  in  sub- 
stance like  our  statute.  This  court  has 
frequently  held  that  a  foreign  executor 
or  administrator  may  sue  in  this  state, 
and  that  the  exception  to  his  au- 
thority to  maintain  the  action  must  be 
taken  by  plea  or  demurrer,  or  it  will 
not  avail  the  defendant.  See  Smith  v. 
Peckham.  39  Wis.  414;  Moir  v.  Dod- 
son,  14  Wis.  279;  Sanford  v.  McCreedy, 
28  Wis.  103;  Ewen  v.  Chicago,  etc.,  R. 
Co.,  38  Wis.  627.  These  cases  all  hold 
that  the  title  of  the  foreign  adminis- 
trator or  executor  to  the  money  due 
and  personal  estate  of  a  person  resi- 
dent in  and  dying  in  another  state  de- 
pends upon  his  appointment  in  that 
state,  and  that  an  action  commenced 
to  foreclose   a   mortgage  in  this  state, 


or  to  recover  a  debt  due  to  his  testa- 
tor or  intestate,  may  regularly  proceed 
to  judgment  without  filing  any  cer- 
tified copies  of  his  appointment  in 
this  state,  unless  objection  to  his  pro- 
ceeding in  the  action  be  taken  either 
by  demurrer  or  plea  in  abatement. 
If  a  foreign  executor  may  foreclose  a 
mortgage  by  action  in  this  state,  we 
see  no  reason  why  he  may  not  execute 
the  power  of  sale  given  to  him  by  con- 
tract in  the  mortgage." 

1.  Dial  V.  Gary,  24  S.  Car.  572,  citing 
Pond  V.  Makepeace,  2  Met.  (Mass.) 
114. 

2.  Smith  V.  Webb,  I  Barb.  (N.  Y.) 
230.  See  also  article  Executors  and 
Administrators,  vol.  8,  p.  650. 

3.  2  Jones,  Mortgages  (4th  ed.),  § 
1394,  where  the  author  says:  "  A 
necessary  party  is  one  whose  presence 
before  the  court  is  indispensable  to  the 
rendering  of  i  judgment  which  shall 
have  any  effect  upon  the  property; 
without  whom  the  court  might  prop- 
erly refuse  to  proceed,  because  its  de- 
cree would  be  practically  nugatory. 
The  person  who  in  this  sense  is  a 
necessary  party  defendant  is  the 
owner  of  the  equity  of  redemption." 
See  also  this  definition  criticised  in 
Wiltsie,  Foreclosure,  §  115,  where  it 
is  observed:  "  This  definition,  how- 
ever, cannot  be  considered  logical,  nor 
in  accordance  with  the  decisions  of  the 
courts;  for  at  present  no  one  can  be 
said  to  be  a  necessary  party  in  order 
to  maintain  the  action,  nor  necessary 
in  the  sense  that  his  omission  would 
defeat  the  action  or  render  the  decree 
absolutely  void." 

4.  See  Wiltsie,  Foreclosure  (1896),  § 
115. 
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necessary  parties  in  the  sense  first  mentioned  in  the  preceding 
paragraph.*  It  has  even  been  declared  that  a  decree  of  fore- 
closure which  orders  a  sale  of  the  premises  when  the  owner  of 
the  equity  of  redemption  is  not  before  the  court  is  void.*  But 
this  is  denied  elsewhere,  and  the  omitted  party  is  relegated  to  the 
exercise  of  his  right  of  redemption.-'  A  sale  upon  foreclosure  by 
advertisement  has  been  held  a  nullity  as  to  the  owner  of  the 
premises  who  was  not  notified,"*  if  it  is  not,  in  fact,  void  as  to  all 
parties.* 

Other  Lienors.  —  But  in  the  case  of  parties  other  than  the  owners 
of  the  mortgaged  premises,  their  omission  will  not  invalidate  the 
decree,*  nor  will  a  bill  be  dismissed  for  a  defect  of  such  parties.'' 
Indeed,  the  only  effect  of  a  failure  to  join  as  parties  others  than  the 
owners  of  the  equity  of  redemption  generally  is  that  the  decree 
will  not  bind  the  omitted  ones  if  they  have  an  actual  interest  in 
the  property,  and  they  will  be  permitted  to  redeem.® 


1.  Kellam,  J.,  in  Carpenter  v.  In- 
galls,  3  S.  Dak.  49. 

2.  Boggs  V.  Fowler,  16  Cal.  560,  the 
court  saying:  "  The  court  never  ac- 
quired jurisdiction  over  the  estate 
which,  by  its  decree,  it  undertook  to 
condemn  to  sale.  See  Watson  v. 
Spence,  20  Wend.  (N.  Y.)  260;  Duval 
V.  McLoskey,  i  Ala.  728;  Vreeland  v. 
Loubat,  2  N.  J.  Eq.  104."  See  also 
Pauley  t/.  Cauthorn,  loi  Ind.  91;  Curtis 
V.  Gooding,  99  Ind.  45;  Watts  v.  Julian, 
122  Ind.  124;  Richards  v.  Thompson, 
43  Kan.  209,  where  the  mortgagor 
was  dead  and  his  heir  was  not  made 
a  party;  National  F.  Ins.  Co.  v.  Mc- 
Kay, I  Sheld.  (N.  Y.)  138;  Moore  v. 
Cord.,  14  Wis.  213. 

3.  Kelgour  v.  Wood  64  111.  345; 
Cutter  V.  Jones,  52  111.  84;  Douglass  v. 
Bishop,  27  Iowa  214  [compare  Harsh 
V.  Griffin,  72  Iowa  608];  Childs  v. 
Childs,  10  Ohio  St.  339;  Iowa  County 
V.  Mineral  Point  R.  Co.,  24  Wis.  93. 

4.  Foreclosure  by  Advertisement.  —  St. 
John  V.  Bumpstead,  17  Barb.  (N.  Y.) 
100,  where  the  court  says:  "  If  the 
mortgage  included  the  land  in  ques- 
tion, the  grantor  of  the  plaintiff,  at  the 
time  of  the  sale,  was  the  owner  of  the 
equity  of  redemption;  and  as  he  re- 
ceived no  notice  of  the  foreclosure,  as 
to  him  and  her  it  was  a  mere  nullity. 
Watson  V.  Spence,  20  Wend.  (N.  Y.) 
260;  Van  Slyke  v.  Shelden,  9  Barb.  (N. 
Y.)278:' 

6.  Micklesj/.  Dillaye,  15  Hun  (N.  Y.) 
296. 

6.  Kelgour  v.  Wood,  64  III.  345;  Cut- 
ter V.  Jones,  52  111.  84. 


7.  Stelzich  v.  Weidel,  27  111.  App. 
177- 

8.  Porter  v.  Kilgore,  32  Iowa  379; 
Harris  v.  Hooper,  50  Md.  537;  Valen- 
tine V.  Havener,  20  Mo.  133,  holding 
also  that  such  omission  will  not  defeat 
an  action  by  the  mortgagor  claiming 
under  the  foreclosure  for  possession. 

In  Kentucky,  however,  where  the 
statute  expressly  requires  a  plaintiff  in 
foreclosure  to  make  other  lienholders 
parties,  a  sale  under  the  mortgage  in  a 
proceeding  to  which  a  subsequent  exe- 
cution creditor  was  not  a  party,  will  be 
set  aside,  particularly  if  the  purchaser 
had  notice*  of  the  levy  of  such  execu- 
tion. Com.  V.  Robinson,  96  Ky.  553, 
where  the  court,  after  quoting  the 
statute,  observes:  "  This  provision 
was,  it  seems  to  us,  intended  to  apply 
to  a  lien  acquired  by  issue  and  levy  of 
an  execution,  and  held  by  another  than 
the  plaintiff,  in  such  action  as  is  there- 
in mentioned,  as  well  as  any  other  lien; 
for  the  language  used  comprehends 
all  liens.  It  is  true,  the  property 
might  have  been  sold  under  the  execu- 
tion, subject  to  the  mortgage,  before 
the  action  was  instituted  by  the  mort- 
gagees, or  the  equity  of  redemption 
might  have  been  levied  on  and  sold 
after  the  judgment  sale  in  May,  1892. 
But  although  no  sale  under  execution 
was  made  or  attempted,  nor  any  rea- 
son for  nonaction  by  the  common- 
wealth appears,  still  there  is  nothing 
in  this  record  to  show  the  lien  acquired 
in  June,  1890,  has  been  waived  or  lost, 
and  the  commonwealth  had  a  right  to 
be,  and    ought   to   have   been,  made  a 
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(o)  Who  may  Object  for  Omission  of  Parties.  —  A  defendant  who  is 
shown  to  have  no  interest  in  the  premises  cannot  object  that  the 
mortgagor  was  not  made  a  party,  especially  if  the  latter  has 
parted  with  title.  *  And  it  was  held  in  Georgia  that  a  stranger 
to  the  suit,  even  though  a  purchaser  of  the  mortgaged  premises, 
would  not  be  permitted  to  raise  objections  to  the  omission  of 
himself  as  a  party,  his  remedy  being  to  prevent  the  enforcement 
of  the  decree  against  him.*  But  in  New  York  an  order  direct- 
ing a  referee  to  pay  surplus  money  into  court  upon  a  motion 
made  by  an  assignee  pendente  lite  of  the  mortgage,  who  was  not  a 


party  defendant  to  the  action  instituted 
in  September,  iSgr,  and  should  not 
now  be  prejudiced  by  failure  of  the 
plaintiff  in  that  action  to  make  it  a 
party.  For  if  the  holder  of  a  lien  can 
by  an  action  subject  encumbered  prop- 
erty wholly  to  satisfaction  of  his  debt, 
without  making  other  lienholders 
parties  defendant,  that  section  is 
without  any  meaning  or  force.  What 
may  be  the  attitude  and  rights  of  an 
innocent  purchaser  under  such  ju- 
dicial sale  as  that  made  in  the  action 
by  the  mortgagees  we  need  not  now 
determine;  for  not  only  did  the  plain- 
tiffs have  notice  of  the  execution  lien 
of  the  commonwealth  when  they  insti- 
tuted their  action,  but  the  evidence 
clearly  shows  the  purchaser,  H.  P. 
Rexroat,  had  notice  before  the  sale 
took  place.  There  is,  in  our  opinion, 
no  reason  why  that  sale  should  not  be 
now  set  aside,  and  judgment  rendered 
for  a  resale  and  application  of  what- 
ever of  proceeds  may  be  left,  after  satis- 
fying the  mortgage  debt,  to  the  de- 
mand of  the  commonwealth  of 
Kentucky." 

Bidder  Relieved  from  Bid.  —  Where  a 
judgment  lienor  is  omitted  from  the 
list  of  defendants,  the  bidder  at  fore- 
closure sale  will  not  be  required  to 
complete  his  purchase.  Verdin  v. 
Slocum,  71  N.  Y.  345;  Lyon  v.  Lyon, 
67  N.  Y.  250. 

Effect  of  Nunc  pro  Tunc  Order  Adding 
Parties.  —  A  nunc  pro  tunc  order  by 
which  the  names  of  omitted  judgment 
lienors  are  added  to  the  list  of  parties, 
with  the  consent  of  their  attorneys,  is 
not  a  sufficient  protection  to  the  pur- 
chaser in  the  absence  of  proof  of  au- 
thority on  the  part  of  the  attorneys  to 
justify  the  court  in  compelling  a  com- 
pletion of  the  purchase.  Lyon  v, 
Lyon,  67  N.  Y.  250. 

1.  Williams  v.  Meeker,  29  Iowa  292, 


So  where  a  mortgage  was  executed 
upon  an  undivided  interest,  and  subse- 
quently the  property  was  partitioned 
and  a  second  mortgage  executed  on  a 
portion  thereof,  it  was  held  that  the 
second  mortgagee  could  not  complain 
of  his  omission  from  the  list  of  parties 
to  the  foreclosure  of  the  first  mortgage 
without  showing  that  the  portion  cov- 
ered by  his  mortgage  represented  more 
than  the  original  undivided  interest. 
Armstrong  v.  Foley,  (Ky.  1891)  15  S. 
W.  Rep.  355. 

2.  Jackson  v.  Stanford,  19  Ga.  14; 
McDougald  v.  Hall,  3  Ga.  174,  where 
the  court  said:  "  Whether  McDougald 
would  have  been  entitled  to  have  been 
made  a  party  to  the  proceeding  in  the 
court  below,  on  a  proper  application 
for  that  purpose,  it  is  not  necessary  for 
us  now  to  determine.  His  application 
was  not  to  be  made  a  party  to  the  suit 
in  the  court  below;  he  only  appeared 
by  his  counsel,  and  offered  objections 
to  the  foreclosure  of  the  mortgage, 
and  contends  that  that  would  have  the 
effect  to  make  him  a  party.  We  do 
not  think  so,  nor  do  we  think  he  had 
any  right  to  be  heard  until  he  was 
regularly  made  a  party  by  the  judg- 
ment of  the  court.  It  would  be  in- 
tolerable, and  greatly  embarrass  the 
proceedings  in  courts  of  justice,  if  in- 
dividuals, at  their  pleasure,  could  be 
permitted  to  interlope  into  cases  to 
which  they  were  not  parties,  and  make 
objections.  If  McDougald  has  such 
rights  and  interests  in  the  mortgaged 
property  as  is  suggested  by  his  coun- 
sel, we  do  not  see  in  what  manner  they 
are  to  be  prejudiced  by  the  foreclosure 
of  the  mortgage,  as  between  other 
parties.  When  the  judgment  of  fore- 
closure had  between  the  parties  to  the 
record  in  this  case  shall  be  made  to 
operate  on  his  interests,  he  will  have 
ample  opportunity  to  assert  them." 
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party  to  the  suit,  was  held  proper.* 

(d)  How  the  Objection  Should  be  Baised.  —  A  bill  which  discloses  that 
the  owner  of  the  equity  of  redemption  is  not  made  a  party  is 
subject  to  demurrer.*  Where  the  defect  is  not  apparent  in  the 
plaintiff's  pleading,  the  objection  may  be  raised  in  the  answer,' 
But  unless  it  is  raised  at  the  outset  of  the  suit,  in  some  form,  the 
defect  will  be  waived.* 

(2)  Ozuners  of  Equity  of  Redemption  —  (a)  In  General.  —  The  per- 
son primarily  interested  in  defending  a  foreclosure  suit  is  the 
owner  of  the  equity  of  redemption,  and,  therefore,  all  the  author- 
ities substantially*  agree  that  he  is  a  necessary  party  defendant.* 


1.  Koch  V.  Purcell,  45  N.  Y.  Super. 
Ct.  172,  where  the  court  said:  "  Al- 
though the  applicant  was  not  a  party, 
it  appeared  that  she  had  become  an 
assignee  of  a  mortgage  vna.Ae  pendente 
lite  by  the  owner  of  the  equity  of  re- 
demption. To  the  extent  of  the  mort- 
gage she  had  the  same  right  to  the  sur- 
plus that  the  owner  would  have  had. 
To  assert  this  right,  it  was  not  neces- 
sary, as  I  understand  the  practice,  for 
her  to  be  made  a  party." 

2.  Reed  v.  Marble,  10  Paige  (N.  Y.) 
409;  Drury  v.  Clark,  16  How.  Pr.  (N. 
Y.  Supreme  Ct.)  424;  Baker  v.  Haw- 
kins, 29  Wis.  576. 

3.  Hall  V.  Nelson,  23  Barb.  (N.  Y.)  88 ; 
Bard  v.  Poole,  12  N.  Y.  508;  Kittle  v. 
Van  Dyck,  i  Sandf.  Ch.  (N.  Y.)  76; 
Cord  V.  Hirsch,  17  Wis,  403. 

4.  Davis  V.  Bechstein,  69  N.  Y.  440; 
Davis  V.  Converse,  35  Vt.  503;  Cord  v. 
Hirsch,  17  Wis.  403.  Compare  Kirk- 
patrick  v.  Corning,  38  N.  J.  Eq.  234; 
Leonard  v.  Groome,  47  Md.  499. 

6.  Apparent  Exceptions,  —  In  some  of 
the  cases  the  courts  have  used  language 
which  is  apparently  contradictory  to 
the  text.  See  Sumner  v.  Coleman,  20 
Ind.  486;  Cline  v.  Inlow,  14  Ind.  419; 
Semple  v.  Lee,  13  Iowa  304.  Compare 
DeLeon  v.  Higuera,  15  Cal.  483; 
Knowles  v.  Lawton,  18  Ga.  476;  Guerin 
V.  Danforth,  45  Ga.  493. 

But  while  in  these  opinions  it  is 
stated  that  the  owner  of  the  equity  of 
redemption  is  not  a  necessary  party,  it 
■will  be  found  upon  examination  that 
what  the  courts  probably  mean  is  that 
he  is  not  indispensable  to  the  mainte- 
nance of  the  suit.  But  the  rule  is 
nevertheless  recognized  that  no  decree 
affecting  such  a  party's  right  can  be 
obtained  without  his  presence  as  a 
party  to  the  suit.  In  any  event,  the 
doctrine  of  these  cases,  in  so  far  as  it 
contradicts   the   text,   has   been  over- 


ruled by  later  decisions  in  the  same 
states.     See  the  following  note. 

6.  Alabama.  —  Meritt  v.  Phenix,  48 
Ala.  87;  Hall  v.  Huggins,  19  Ala.  200. 

California.  —  Porter  v.  Muller,  65 
Cal.  512;  Heyman  v.  Lowell,  23  Cal. 
106;  Skinner  v.  Buck,  29  Cal.  253; 
Goodenow  v.  Ewer,  16  Cal.  461 ;  Boggs 
V.  Fowler,  16  Cal.  559;  Bludworth  v. 
Lake,  33  Cal.  265. 

Florida.  —  Jordan  v.  Sayre,  29  Fla. 
100,  24  Fla.  14;  Berlack  v.  Halle,  22 
Fla.  236. 

Georgia.  —  Williams  v.  Terrell,  54 
Ga.  462,  reviewing  the  cases  and  over- 
ruling Knowles  v.  Lawton,  18  Ga.  476; 
Guerin  v.  Danforth,  45  Ga.  493.  Com- 
pare Coker  v.  Smith,  63  Ga.  517;  Mc- 
Dougald  V.  Hall,  3  Ga.  174;  Jackson  v. 
Stanford,  19  Ga.  14;  Johnston  v.  Craw- 
ley, 22  Ga.  348;  Howard  v.  Gresham,  27 
Ga.  347;  Baker  v.  Shephard,  30  Ga.  706. 

Illinois.  —  Jeneson  v.  Jeneson,  66 
111.  259;  Ohling  V.  Luitjens,  32  111.  23; 
Harvey  v.  Thornton,  14  111.  217;  Lane 
V.  Erskine,  13  111.  501. 

Indiana. — Watts  v.  Julian,  122  Ind. 
124;  Daugherty  v.  Beardorf,  107  Ind. 
527;  Petry  v.  Ambrosher,  100  Ind. 
510;  Traveler's  Ins.  Co.  v.  Patten,  98 
Ind.  209;  Searle  "'.  Whipperman,  79 
Ind.  424;  Mark  v.  Murphy,  76  Ind.  534; 
Cox  V.  Vickers,  35  Ind.  27. 

Kansas.  —  Compare  Lenox  v.  Reed, 
12  Kan.  223. 

Kentucky.  —  Cooper  v.  Martin,  i 
Dana  (Ky.)  23;  Roney  v.  Bell,  9  Dana 

(Ky.)4.. 

Louisiana.  —  Hughes  v.  Patterson, 
23  La.  Ann.  679. 

Maine.  —  Bailey  v.  Myrick,  36  Me.  50. 

Maryland.  —  Kunkel  v.  Markell,  26 
Md.  390. 

Massachusetts.  —  Campbell  v.  Bemis, 
16  Gray  (Mass.)  485. 

Nebraska.  —  Merriman  v.  Hyde,  9 
Neb.  113. 
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So  where  a  deed  absolute  in  form,  but  in  reality  a  mortgage,  had 
been  executed  to  one  who  subsequently  rRortgaged  the  property 
to  a  third  party  without  notice  of  the  character  of  such  deed,  it 
was  held  that  the  apparent  grantors  in  such  deed,  being  really  the 
owners  of  the  equity  of  redemption,  were  necessary  parties.'  And 
upon  the  foreclosure  of  a  mortgage  executed  by  the  holder  of  a 
perpetual  leasehold  interest,  the  lessor  is  a  necessary  party.* 


New  Jersey.  —  Brundred  v.  Walker, 
12  N.  J.  Eq.  140. 

New  York.  —  Pa  ton  v.  Murray,  6 
Paige  (N.  Y.)  477;  Hall  v.  Nelson,  23 
Barb.  (N.  Y.)  88;  Raynor  v.  Selms,  52 
N.  Y.  579,  reversing  7  Lans.  (N.  Y.) 
440;  Reed  v.  Marble,  10  Paige  (N.  Y.) 
409;  Hall  V.  Nelson,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  32. 

Ohio.  —  Childs  v.  Childs.  10  Ohio  St. 

339- 

Pennsylvania,  —  Mevey's  Appeal,  4 
Pa.  St.  80. 

South  Carolina.  —  South  Carolina 
Mfg.'Co.  V.  Price,  4  S.  Car.  339;  Du- 
rand  v.  Isaacks,  4  McCord  I*.  (S.  Car.) 
54;  Rodgers  v.  Jones,  i  McCord  Eq. 
(S.  Car.)  221;  Meng  7/.  Houser,  13  Rich. 
Eq.  (S.  Car.)  210. 

South  Dakota.  —  Carpenter  v.  In- 
galls,  3  S.  Dak.  49. 

Texas.  —  Schmeltz  v.  Garey,  49  Tex. 
49;  Morrow  v.  Morgan,  48  Tex.  304. 

Wisconsin.  —  State  Bank  v.  Abbott, 
20  Wis.  570;  Green  v.  Dixon,  9  Wis. 
532;  Hodson  V.  Treat,  7  Wis.  263. 
Compare  Moore  v.  Cord,  14  Wis.  213; 
Cord  v.  Hirsch,  17  Wis.  403. 

United  States.  —  Demdel  v.  Sutton, 
20  Fed.  Rep.  787,  applying  the  rule  to 
the  mortgagor  of  a  homestead  who 
failed  in  the  acknowledgment  of  the 
mortgage  to  relinquish  the  homestead, 
but  who  subsequently  made  an  assign- 
ment in  bankruptcy.  Compare  Beek- 
man  v.  Hudson  River,  etc.,  R.  Co.,  35 
Fed.  Rep.  3  (foreclosure  of  railroad 
mortgage). 

England.  —  Ireson  v.  Denn,  2  Coxe's 
Ch.  425;  Peto  V.  Hammond,  29  Beav. 
91. 

1.  Brigham  v.  Thompson,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  358. 

2.  Pardee  v.  Steward,  37  Hun  (N. 
Y.)259,  the  court  saying:  "  The  water 
rent  of  $1,000  still  remains  a  charge 
upon  the  premises  notwithstanding  the 
foreclosure,  and  the  defendant  took 
the  land  subject  to  that  charge.  As  the 
lease  was  recorded  he  had  constructive 
notice  of  the  lien  and  the  covenants 
and   accepted    title   subject    to    them. 


Phoenix  Ins.  Co.  v.  Continental  Ins. 
Co.,  87  N.  Y.  408.  This  lien  might 
have  been,  but  was  not,  extinguished 
by  the  foreclosure.  It  might  have  been 
extinguished  by  opening  the  foreclos- 
ure suit  and  bringing  in  the  lessors  as 
parties,  but  as  long  as  the  defendant 
continues  to  own  the  premises  subject 
to  that  lease,  with  the  covenants 
therein  in  full  force  as  to  the  lessors, 
they  are  binding  upon  him  as  owner  of 
the  land  with  which  such  covenants 
run.  As  the  water  could  be  used  only 
on  lot  52,  and  the  rent  was  a  charge  on 
lot  52,  and  the  covenant  to  pay  rent 
ran  with  lot  52,  that  lot  could  not  be 
conveyed  either  voluntarily  or  by  ope- 
ration of  law  without  making  the  pur- 
chaser liable  for  the  rent,  unless  the 
rights  of  the  lessors  were  in  some  way 
extinguished.  Title,  simply,  to  lot  52, 
with  the  third  lease  in  force  as  to 
the  lessors,  requires  performance  of  the 
covenant  to  pay  rent.  By  force  of  the 
contract  embraced  in  the  lease,  any 
grantee  of  the  premises  by  merely 
accepting  title  becomes  obligated  to 
keep  that  covenant.  If,  instead  of  the 
mortgage  in  question,  a  mortgage 
upon  the  Varick  canal,  prior  to  the 
third  lease,  had  been  foreclosed,  and 
the  plaintiffs,  but  not  the  owner  of  lot 
52,  had  been  made  parties,  would  not 
the  purchaser  be  entitled  to  recover  the 
rent  from  such  owner?  His  right  to 
use  the  water,  and  hence  his  obligation 
to  pay  for  it,  would  not  be  affected 
by  the  foreclosure.  That  obligation 
would  not,  in  the  case  supposed,  be 
discharged  by  payment  to  the  plaintiffs, 
because  their  rights  would  have  been 
extinguished  by  the  foreclosure. 
Therefore,  unless  he  had  the  water 
free  from  rent,  he  would  have  to  pay 
to  the  purchaser.  So,  in  the  case 
under  consideration,  unless  the  de- 
fendant can  use  the  water  rent  free  he 
must  pay  the  rent  reserved  to  the 
plaintiffs.  Thomas  on  Mortgages, 
366;  Hart  V.  Wandle,  50  N.  Y.  381; 
Vanderkemp  v,  Shelton,  11  Paige  (N. 
Y.)28." 
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(b)  Original  Mortgagors.  —  As  the  owner  of  the  equity  of  redemp- 
tion, and  as  long  as  he  continues  to  be  such,  the  original  mort- 
gagor is,  of  course,  a  necessary  defendant  in  a  suit  to  foreclose  a 
mortgage.*  Although,  as  is  elsewhere  shown,*  he  generally  ceases 
to  be  a  necessary  party  when  he  parts  absolutely  with  his  interest 
in  the  mortgaged  premises,  nevertheless,  according  to  some 
decisions,  he  need  have  only  a  slight  interest  in  order  to  be  a 
defendant.' 

Joint  Mortgagors.  —  Where  several  persons  join  in  the  execution 
of  a  mortgage,  all  of  them  are  necessary  parties  to  a  suit  to 
foreclose  it.*  But  a  decree  foreclosing  a  joint  mortgage  may  be 
rendered  without  joining  the  representatives  of  a  deceased  joint 
mortgagor.* 

(c)  Grantees  of  Mortgagors  —  aa.  In  General.  —  As  the  owner  of  the 
equity  of  redemption  is  frequently  a  grantee,  either  directly  or 
remotely,  from  the  mortgagor,  such  grantee,  so  long  as  he  retains 
his  interest  in  the  premises,  is  a  necessary  party  to  foreclosure; 
and  no  decree  can  be  effective  against  him  unless  he  is  joined.* 


1.  Illinois.  —  Lane  v.  Erskine,  13  111.     Successton,  11  La.  Ann.  383;  Smith  v. 


501;   Harvey  v.  Thornton,  14  111.  217. 

Louisiana.  —  Hughes  v.  Patterson, 
23  La.  Ann.  679. 

Maryland.  —  Kunkel  v.  Markell,  26 
Md.  390;  Worthington  v.  Lee,  2  Bland 
(Md.)  678. 

New  York.  —  Kay  v.  Whittaker,  44 
N.  Y.  572;  Raynor  v.  Selmes,  52  N.  Y. 
579,  reversing  7  Lans.  (N.  Y.)  440; 
Reed  v.  Marble,  10  Paige  (N.  Y.)  409. 

United  States.  —  Dendel  v.  Sutton,  20 
Fed.  Rep.  787. 

England.  — Farmer  v.  Curtis,  2  Sim. 
466. 

In  Louisiana  mortgages  frequently 
contain  a  clause  termed  ihe  pact  de  non 
alienando,  by  which  the  mortgagor 
agrees  not  to  alienate  or  encumber  the 
premises  to  the  prejudice  of  the  mort- 
gagee, and  the  rule  is  well  settled 
there  that  under  such  a  stipulation  the 
mortgagor  is  the  only  necessary  party 
to  foreclosure,  even  though,  in  viola- 
tion of  the  pact,  he  may  have  parted 
with  title  to  the  premises,  and  that 
those  claiming  under  him  are  bound 
by  the  decree  though  not  before  the 
court.  Avegno  v.  Schmidt,  113  U.  S. 
293;  Fleitas  v.  Meraux,  47  La.  Ann. 
232;  Nathan  v.  Lee,  2  Martin  N.  S. 
(La.)  32;  Stanbrough  v.  M'Call,  4  La. 
Ann.  324;  Donaldson  v.  Maurin,  i  La. 
29;  Moss  V.  Collier,  14  La.  133;  Law- 
rence V.  Burthe,  15  La.  267;  Nicolet  v. 
Moreau,  13  La.  313;  Guesnard  v. 
Soulie,    8    La.    Apn.    58;    Vancourt's 


Nettles,  13  La.  Ann.  241;  Murphy  v. 
Jandot,  2  Rob.  (La.)  378;  New  Orleans 
Gas  Light,  etc.,  Co.  v.  Allen,  4  Rob. 
(La.)  389;  Dodd  v.  Crain,  6  Rob.  (La.) 
58.  This  rule  applies  even  where  the 
mortgagor  was  divested  of  title  by  con- 
fiscation proceedings  on  the  part  of  the 
government.  Avegno  v.  Schmidt,  113 
U.  S.  293;  Shields  v.  Shifi,  36  La. 
Ann.  645.  Compare  Wallach  v.  Van 
Riswick,  92  U.  S.  202. 

2.  See  infra,  V.  2.  b.  (i)  Mortgagor 
Having  Conveyed  Premises. 

3.  Thus,  under  the  Iowa  statute,  it 
was  held  that  a  mortgagor  who  had 
conveyed  the  premises  by  a  warranty 
deed  had  a  sufficient  interest  by  virtue 
of  his  liability  on  the  covenants  of  war- 
ranty to  authorize  his  being  joined  as 
a  defendant  on  his  own  application. 
Gifford  V.  Workman,  15  Iowa  34. 

4.  Curtis  V.  Gooding,  99  Ind.  45; 
Hughes  V.  Patterson,  23  La.  Ann.  679; 
Stucker  v.  Stucker,  3  J.  J.  Marsh.  (Ky.) 
301. 

6.  Wiley  v.  Pinson,  23  Tex.  486. 

6.  Alabama.  —  Hall  v.  Huggins,  19 
Ala.  200;  Merritt  v.  Phenix,  48  Ala.  67. 

California.  —  Boggs  v.  Fowler,  16 
Cal.  559;  Heyman  v.  Lowell,  23  Cal. 
106;  Skinner  v.  Buck,  29  Cal.  253; 
Bludworth  v.  Lake,  33  Cal.  265;  For. 
ter  V.  Muller,  65  Cal.  512. 

Florida.  —  Berlack  v.  Halle,  22  Fla. 
236;  Jordan  v.  Sayre,  24  Fla.  i,  29  Fla. 
100. 


9  Encyc.  PI.  &  Pr.  —  20 
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Part  Purchaser.  —  The  rule  which  makes  the  grantee  an  indispens- 
able party  applies  to  a  purchaser  of  a  portion  only  of  the  mort- 
gaged premises.*     And  foreclosure  proceedings  are  a  nullity  as  to 


Georgia.  —  Williams  v.  Terrell,  54 
Ga.  462,  overruling  Knowles  v.  Law- 
ton,  iS  Ga.  476;  Guerin  r.  Danforth, 
45  Ga.  493;  Jackson  v.  Stanford,  19 
Ga.  14;  Johnston  v.  Crawley,  22  Ga. 
24S;  Baker  v.  Sheppard,  30  Ga.  707. 

Illinois.  —  Harvey  v.  Thornton,  14 
111.  217;  Ohling  V.  Luitjens,  32  111.  23; 
Dunlap  'i>.  Wilson,  32  111.  517;  Cutter 
z-.  Jones,  52  111.  84;  Jeneson  v.  Jene- 
son,  66  111.  259. 

Indiana.  —  Cox  v.  Vickers,  35  Ind. 
27;  Mark  v.  Murphy,  76  Ind.  534; 
Travelers'  Ins.  Co.  v.  Patten,  gS  Ind. 
209;  Petry  f.  Ambrosher,  100  Ind.  510; 
Curtis  V.  Gooding,  99  Ind.  45;  Daugh- 
erty  v.  Deardorf,  107  Ind.  527;  Watts 
1.  Julian,   122  Ind.  124. 

Iowa.  —  Porter  v.   Kilgore,   32   Iowa 

379- 

Kansas. —  Mudge  v.  Sherifff  56  Kan. 
314.  Compare  Lenox  v.  Reed,  12  Kan. 
223. 

Kentucky.  —  Cooper  v.  Martin,  i 
Dana  (Ky.)  27;  Roney  z/.  Bell,  9  Dana 
(Ky.)  4. 

Maine.  —  Compare  Bailey  v.  Myrick, 
36  Me.  50. 

Massachusetts.  —  Compare  Campbell 
V.  Bemis,  16  Gray  (Mass.)  485. 

Michigan.  — Thompson  v.  Smith,  96 
Mich.  258;  Adams  v.  Bradley,  12  Mich. 
346. 

Nebraska.  —  Merriman  v.  Hyde,  9 
Neb.  113. 

New  York.  —  Watson  v.  Spence,  20 
Wend.  (N.  Y.)  260;  Burnham  v.  De- 
Bevorse,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  159;  Hall  V.  Nelson,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.)  32;  Van  Slyke  v. 
Shelden.  9  Barb.  (N.  Y.)  278;  St.  John 
V.  Bumpstead,  17  Barb.  (N.  Y.)  100; 
Robinson  v.  Ryan,  25  N.  Y.  320;  Win- 
slow  V.  Clark,  47  N.  Y.  261;  Miner  z/. 
Beekman,  50  N.  Y.  337;  Raynor  v. 
Selmes,  52  N.  Y.  579.  Compare 
Mickles  v.  Dillaye,  15  Hun  (N.  Y.) 
296;  Miner  v.  Beekman,  50  N.  Y.  337; 
Gage  V.  Brewster,  31  N.  Y.  218. 

South  Carolina. —  Rodgers  v.  Jones, 
I  McCord  Eq.  (S.  Car.)  221;  Meng  v. 
Houser,  13  Rich.  Eq.  (S.  Car.)  210; 
South  Carolina  Mfg.  Co.  v.  Price,  4  S. 
Car.  338. 

Texas.  —  Morrow  v.  Morgan,  48  Tex. 
304,  affirmed  60  Tex.  190;  Schmeltz  v. 
Garey,  49  Tex.  58. 
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Wisconsin.  —  Hodson  v.  Treat,  7 
Wis.  263;  Green  v.  Dixon,  9  Wis.  532; 
Moore  v.  Cord,  14  Wis.  213;  Cord  v. 
Hirsch,  17  Wis.  403;  State  Bank  v. 
Abbott,  20  Wis.  570. 

England.  —  Peto  v.  Hammond,  29 
Beav.  91;  Ireson  v.  Denn,  2  Cox  425; 
Maule  V.  Beaufort,  i  Russ.  349. 

In  Louisiana  a  subsequent  purchaser 
is  not  a  necessary  party  to  a  suit  to 
foreclose  a  mortgage  containing  s. pact 
de  non  alicnando  by  which  the  mort- 
gagor has  agreed  not  to  convey  or  en- 
cumber the  premises.  Fleitas  v.  Me- 
raux,  47  La.  Ann.  232;  Thompson's 
Succession,  42  La.  Ann.  iiS;  Nathan 
V.  Lee,  2  Martin  N.  S.  (La.)  32;  Stan- 
brough  V.  M'Call,  4  La.  Ann.  324; 
Donaldson  v.  Maurin,  i  La.  29;  Moss 
V.  Collier,  14  La.  133;  Lawrence  v. 
Burthe,  15  La.  267;  Nicolet  v.  Moreau, 
13  La.  313;  Guesnard  v.  Soulie,  8  La. 
Ann.  58;  Vancourt's  Succession,  11 
La.  Ann.  383;  Smith  v.  Nettles,  13  La. 
Ann.  241;  Murphy  v.  Jandot,  2  Rob. 
(La.)  378;  New  Orleans  Gas  Light,  etc., 
Co.  V.  Allen,  4  Rob.  (La.)  389;  Dodd  v. 
Grain,  6  Rob.  (La.)  58;  Avegno  v. 
Schmidt,  113  U.  S.  293. 

1.  Day  V.  Patterson,  18  Ind.  114; 
Anonymous,  i  Hayvv.  (N.  Car.)  482. 
Compare  Logan  v.  Smith,  70  Ind.  597; 
Bates  V.  Ruddick,  2  Iowa  423,  where 
the  purchaser  had  assumed  to  pay  off 
one-half  of  the  mortgage. 

Orantee  of  Easement.  —  Where  the 
mortgagor  grants  the  right  to  con- 
struct a  mill-race  across  the  mortgaged 
property,  the  grantees  thereby  acquire 
an  easement  which  may  be  terminated 
by  foreclosure  proceedings  to  which 
they  are  parties,  but  which  remains  un- 
impaired unless  they  are  so  joined. 
Packer  v.  Rochester,  etc.,  R.  Co.,  17 
N.  Y.  283,  where  the  court,  by  Pratt, 
J.,  said:  "  The  mill  owners,  and  their 
successors  in  estate,  by  this  grant  ac- 
quired an  easement  and  became  liable 
to  perform  the  conditions  attached  to 
it.  The  mortgagees  having  a  prior  lien 
might,  by  making  the  mill  owners  par- 
ties in  the  foreclosure  suit,  have  termi- 
nated their  interests,  unless  they  were 
willing  to  redeem.  But  they  chose 
to  leave  their  interests  unimpaired, 
satisfied,  perhaps,  that  the  benefits 
were  equal   to  the,  burdens,   and   did 
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one  of  two  grantees  who  was  not  made  a  party.* 

A  Purchaser  from  an  Assignee  in  Bankruptcy  IS  a  proper  defendant  in  a 
suit  to  foreclose  a  mortgage  given  by  the  bankrupt.* 

A  Purchaser  at  an  Executioii  ^  or  Attachment  Sale  '  of  the  mortgaged 
premises  is  Hkewise  a  necessary  party  to  the  foreclosure  suit. 

Fraudulent  Grantee.  —  A  grantee  from  the  mortgagor  who  paid  but 
a  small  consideration,  and  the  conveyance  to  whom  was  treated 
as  fraudulent,  was  nevertheless  held  to  be  a  proper  party  to  fore- 
closure.* * 

Holder  of  Contract  to  Purchase.  —  Where  the  vendee  in  a  land  con- 
tract who  is  in  possession  of  the  mortgaged  premises  is  not  made 
a  party  to  the  foreclosure  proceedings,  they  will  operate  as  against 
him  merely  as  an  assignment  of  the  mortgage  to  the  purchaser  at 
foreclosure  sale.*  But  the  omission  to  join  the  vendee  in  such  a 
contract  will  not  prevent  the  rendition  of  a  valid  decree  of  fore- 
closure.'^ Such  a  vendee  is,  however,  a  proper  defendant;^  but 
a  purchaser  from  him  is  not  a  necessary,  though  he  is  a  proper, 
party  to  a  bill  by  the  vendor  for  specific  performance  of  the  land 
contract.® 

bb.  Grantees  by  Unrecorded  Conveyances  —  The  Oeneral  Eule. — While 
there  is  an  element  of  uncertainty  among  the  authorities,  it  may 
be  stated  as  the  prevailing  rule  that  a  grantee  from  the  mortgagor 
Avho  has  failed  to  record  his  conveyance  is  not  a  necessary  party 
to  a  foreclosure  suit,  and  that  a  decree  and  sale  of  the  premises 
may  be  effective  to  pass  title  without  his  presence  in  the  suit.*" 


not,  therefore,  make  them  parties. 
The  mortgage,  therefore,  stands  un- 
foreclosed  as  to  the  rights  of  the  mill 
owners." 

1.  Curtis  V.  Gooding,  99  Ind.  45. 

2.  Felder  v.  Murphy,  2  Rich.  Eq.  (S. 
Car.)  58. 

Sedemption  by  Purchaser.  —  Such  a 
purchaser  has  the  same  right  to  re- 
deem as  the  mortgagor  would  have 
had.  Burnham  v.  De  Bevorse,  8  How. 
Pr.  (N.  Y.  Supreme  Ct.)  159. 

3.  Illinois.  —  Kepley  v.  Jansen,  107 
111.  79- 

Indiana.  —  Smith  v.  Moore,  73  Ind. 
388. 

Kentucky.  —  Buck  v.  Sanders,  i 
Dana  (Ky.)  189. 

Nerv  York.  —  New  York  L.  Ins., 
etc.,  Co.  V.  Bailey,  3  Edw.  Ch.  (N.  Y.) 
416. 

North  Carolina.  —  Davis  v.  Evans,  5 
Ired.  L.  (N.  Car.)  525. 

Compare  May  v.  Rawson,  21  Ga.  461. 

4.  Clark  v.  Gregory.  87  Tex.  189. 
Redemption    by    Purchaser.  — Such    a 

purchaser  is  also  entitled  to  redeem. 
Brooks  V.  Keister,  45  Iowa  303;  Hal- 
lock  V.  Smith,  4  Johns.  Ch.  (N.  Y.)  649; 


Hemphill  v.  Ross,  66  N.  Car.  477.  And 
he  need  not  make  the  mortgagor  a 
party  to  his  bill  for  redemption. 
Thorpe  v.  Ricks,  i  Dev.  &  B.  Eq.  (N. 
Car.)  619. 

5.  Adams  v.  Bradley,  12  Mich.  346. 

6.  Martin  v.  Morris,  62  Wis.  418. 
Compare  Equitable  L.  Assur.  Soc.  v. 
Bostwick,  100  N.  Y.  628. 

7.  Crooke  v.  O'Higgins,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  154. 

8.  Crooke  v.  O'Higgins,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  154. 

Under  the  Iowa  Statute  he  is  treated 
for  the  purpose  of  foreclosure  as  the 
mortgagor  of  the  property,  and  his 
rights  may  be  foreclosed  in  the  same 
manner.     Blair  v.  Marsh,  8  Iowa  144. 

9.  Rose  V.  Swann,  56  111.  37. 

10.  California.  —  Aldrich  v.  Stephens, 
49  Cal.  676;  Oakford  v.  Robinson,  48 
111.  App.  270. 

Illinois.  —  Connelly  v.  Rue,  148  111. 
207. 

New  Jersey.  —  Cannon  v.  Wright,  49 
N.  J.  Eq.  17;  Leonard  v.  New  York 
Bay  Co.,  28  N.  J.  Eq.  192;  Dinsmore 
V.  Westcott,  25  N.  J.  Eq.  302. 

New  York.  —  Ostrom  v,  McCann,  31 
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Conveyance  after  Lis  Pendens  in  Foreclosure  Btiit.  —  The  rule  IS  particu- 
larly applicable  where  the  grantee  receives  his  deed  after  the  filing 
of  a  lis  pendens  in  a  foreclosure  suit.* 


How.  Pr.  (N.  Y.  Supreme  Ct.)  431; 
Kipp  V.  Brandt,  49  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  358. 

In  Cannon  v.  Wright,  49  N.  J.  Eq. 
17,  Chancellor  McGill,  in  deciding 
this  question,  'said:  "  The  question 
first  presented  is  whether  the  complain- 
ant's mortgage  was  cut  off  by  the  de- 
cree in  the  Hinkle  foreclosure.  The 
statute  (Revision,  p.  118,  §  78)  provides 
that,  in  any  suit  for  the  foreclosure  of 
a  mortgage,  persons  claiming  an  inter- 
est in  or  incumbrance  or  lien  upon  the 
mortgage  premises,  by  or  through  a 
conveyance,  mortgage,  assignment, 
lien,  or  other  instrument  which  by 
provision  of  law  could  be  recorded 
and  which  shall  not  be  recorded,  shall 
be  bound  by  the  proceedings  in  such 
suit,  so  far  as  the  property  is  con- 
cerned, in  the  same  manner  as  if  he 
had  been  made  a  party  to  and  appear.ed 
in  the  suit,  and  the  decree  therein  had 
been  made  against  him  as  one  of  the 
defendants  therein;  and  elsewhere 
(Revision,  p.  708,  §  32)  that  the  as- 
signee of  any  mortgage,  by  an  assign- 
ment or  assignments  not  recorded,  shall 
be  bound  by  the  proceedings  and  sale  in 
any  foreclosure  suit  against  any  previ- 
ous holder  of  the  mortgage.  Under 
these  statutory  provisions,  the  assign- 
ment to  Cannon  not  having  been  re- 
corded before  the  Hinkle  foreclosure, 
the  complainant  was  not  a  necessary 
party  to  that  suit.  The  suit  was  a  pro- 
ceeding in  rem.  Johnson,  who  appeared 
by  the  record  to  be  the  owner  of 
the  complainant's  mortgage,  was  the 
person  recognized  by  law  as  the  repre- 
sentative of  that  mortgage,  and  he  was 
duly  made  a  party  to  the  action.  The 
complainant's  interest  was  bound  by 
the  decree." 

Heirs  of  Ghrantae.  —  It  is  also  unneces- 
sary to  join  as  defendants  the  heirs  of 
such  a  grantee.  Houghton  v.  Knee- 
land,  7  Wis.  244. 

Admitting  Orantee  m  a  Party.  —  Under 
the  Code  of  New  York,  the  unrecorded 
grantee  is  entitled  to  be  admitted  as  a 
party,  upon  his  own  application. 
Johnston  v.  Donvan,  106  N.  Y.  269  [re- 
versing 43  Hun  (N.  Y.)  635],  where  the 
court,  per  Andrews,  J.,  said:  "  The 
facts  presented  by  the  petition  made  a 
case  as  to  the  petitioner,  James  V.  Don- 


van,  which  was  directly  within  section 
452  of  the  Code.  He  had  an  interest  in 
the  subject  of  the  action,  and  his  title 
to  the  land  would  or  might  be  affected 
by  the  judgment  which  the  plaintiff 
sought  therein.  The  application  was 
made  before  the  lime  for  answering 
had  expired,  and  no  laches  in  making 
the  application  are  imputable  to  the 
petitioner.  It  is  no  answer  to  the  ap- 
plication that  the  plaintiff  was  not  in 
fault  in  bringing  the  action  against  the 
person  having  the  record  title,  or  that, 
if  the  action  had  proceeded  to  judg- 
ment, the  petitioner  would  have  been 
bound  thereby.  Code,  §  1671.  This 
is  not  the  test  of  the  right  of  the  real 
party  in  interest  to  be  made  a  party 
to  the  litigation  upon  his  appli- 
cation under  section  452.  He  is  not 
compelled  to  commit  his  defense  to 
the  hands  of  a  stranger  to  the  title, 
and  the  real  owner  of  real  property 
does  not  forfeit  his  right  to  be  made  a 
party  to  the  action,  and  to  defend  his- 
title  in  that  character,  because  he  has^ 
omitted  to  record  his  deed,  provided 
his  application  is  made  in  due  time." 

1.  Daniels  v.  Henderson,  49  Cal.  242. 

In  New  York,  under  the  former  New 
York  lis  pendens  act,  it  was  uncertain 
whether  or  not  such  a  grantee  was  a 
necessary  party.  That  he  was  a  neces- 
sary party,  see  Hall  v.  Nelson,  23 
Barb.  (N.  Y.)  88,  14  How.  Pr.  (N.  Y.) 
32.  That  he  was  not  a  necessary 
party,  see  Ostrom  v.  McCann,  21  How. 
Pr.  (N.  Y.  Supreme  Ct.)43i.  Owing  to 
an  amendment  of  that  statute,  how- 
ever, it  appears  now  to  be  settled  that 
such  a  grantee  need  not  be  joined. 
Kindberg  v.  Freeman,  39  Hun  (N.  Y.) 
466  [affirmed  109  N.  Y.  653],  where 
the  court,  per  Dykman,  J.,  said:  "  In 
this  case  the  conveyance  of  the  mort- 
gagor was  recorded  two  months  after 
the  notice  of  pendency  of  action  was 
filed.  The  grantees  were  purchasers 
from  the  mortgagor,  who  is  a  defend- 
ant, and  they  fall  directly  within  the 
provisions  of  the  section.  If  they 
were  parties  to  the  action,  they  would 
be  bound  by  all  the  proceedings  taken 
therein,  and  by  the  statute  referred  to 
they  are  bound  to  the  same  extent. 
The  case  of  Hall  v.  Nelson,  23  Barb.. 
(N.  Y.)  88,  is  relied  on  by  the  appellant^ 
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A  Proepective  Grantee,  though  known  to  the  plaintiff  as  such,  is  not 
a  proper  defendant  in  foreclosure.*  The  vendee  in  a  written  con- 
tract for  the  sale  of  the  premises  need  not  be  joined.* 

Plaintiff  Having  Actual  Kotice.  —  It  seems  that  where  the  plaintiff 
in  foreclosure  has  actual  notice  of  the  unrecorded  grantee's  rights, 
he  is  bound  to  make  the  latter  a  party.' 

Conveyance  Becorded  between  Decree  and  Sale.  —  In  California,  where 
the  grantee's  deed  is  recorded  between  the  rendition  of  the  decree 
and  the  date  of  the  sale,  the  purchaser  at  the  latter  acquires  no 
title  as  against  the  grantee  who  was  not  made  a  party.* 

Conveyance  Becorded  before  Lie  Pendens  Filed.  —  In  New  York,  a  motion 
by  a  purchaser  at  the  sale  to  be  relieved  of  his  purchase,  on  the 
ground  that  a  deed  to  the  premises  had  been  recorded  before  the 
filing  of  the  lis  pendens  notice,  was  denied  on  the  ground  that 
the  plaintiff  in  the  foreclosure  suit  was  not  bound  to  take  notice 
of  any  incumbrances  of  which  he  was  not  actually  aware.* 


but  since  that  decision  the  statute  has 
been  amended  so  as  to  comprehend 
within  its  operations  a  case  like  this, 
where  the  conveyance  from  the  party, 
although  taken  previous  to  the  filing 
of  the  notice  of  pendency  of  action, 
was  recorded  subsequently.  The  filing 
of  the  notice  of  pendency  of  action 
was,  therefore,  constructive  notice  to 
the  owners  of  the  equity  of  redemption, 
because  their  conveyance  was  recorded 
subsequent  to  the  time  of  such  filing, 
and  they  are  bound  by  all  the  proceed- 
ings taken  in  the  action  thereafter  to 
the  same  extent  as  if  they  were  parties 
to  the  action.  They  were  not,  there- 
fore, necessary  parties,  and  the  judg- 
ment was  properly  granted."  But  the 
point  does  not  yet  seem  to  have  been 
discussed  by  the  Court  of  Appeals,  it 
having  held  in  one  case  where  the 
question  was  sought  to  be  raised  that 
an  order  of  the  general  term  of  the 
Supreme  Court,  denying  a  motion  to 
set  aside  a  judgment  to  foreclose  be- 
cause of  the  non-joinder  of  an  unre- 
corded grantee  of  the  equity  of  re- 
demption, was  not  appealable.  Tucker 
V.  Leland,  75  N.  Y.  1S6. 

1.  Hatfield  v.  Malcolm,  71  Hun  (N. 
Y.)5i. 

3.  Crooke  v.  O'Higgins,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.)  154. 

3.  Webb  V.  Maxam,  11  Tex.  678. 
Compare  as  to  actual  notice  Kipp  v. 
Brandt,  49  How.  Pr.  (N.  Y.  Supreme 
Ct.)  358,  holding  also  that  the  grantee 
who  had  assumed  the  mortgage  and 
had  actual  notice  of  the  foreclosure 
proceedings  was  not  entitled  to  re- 
deem. 


4.  Carpentier  v.  Williamson,  25  Cal. 
154,  where  the  court,  per  Sawyer,  J., 
says:  "  Peralta  not  having  been  made 
a  party  to  the  foreclosure  suit,  his  title 
was  not  affected  by  the  foreclosure  and 
sale,  unless  Fleming  and  his  grantee, 
Adams,  can  be  regarded  as  purchasers 
for  a  valuable  consideration,  without 
notice,  under  the  act  relating  to  the 
record  of  conveyances;  and  we  do  not 
see  how  they  can  be  so  regarded.  At 
the  time  of  the  entry  of  the  decree,  it 
is  true,  Peralta's  deed  was  not  on  rec- 
ord; but  he  had  acquired  his  title  long 
before  the  suit  was  commenced.  He 
got  nothing  after  the  commencement 
of  the  suit  that  he  did  not  have  before. 
He  merely  put  his  deed  on  record;  and 
this  was  done  before  any  sale  under 
the  decree  had  taken  place.  Fleming 
parted  with  nothing  on  the  faith  of  the 
record.  He  was  not  a  purchaser  till 
the  sale.  At  the  moment  of  the  sale 
he  was  no  worse  and  no  better  off  than 
when  he  took  his  first  mortgage.  No 
consideration  had  as  yet  moved  from 
him,  and  when  the  sale  took  place 
Peralta's  deed  was  on  record  and  all 
the  world  bad  notice.  Fleming  pur- 
chased with  his  eyes  open,  and  he  got 
nothing.  When  Peralta's  deed  was 
put  upon  record,  Fleming,  if  he  had 
no  knowledge  of  it  before,  should  then 
have  opened  his  decree  and  taken  the 
proper  proceedings  to  make  Peralta  a 
party,  or  should  have  proceeded  in 
some  other  appropriate  manner  to  fore- 
close the  mortgage  upon  Peralta's  in- 
terest before  proceeding  to  a  sale." 

6.  Kipp  V.  Brandt,  49  How.  Pr.  (N. 
Y.  Supreme  Ct.)  358. 


809 


Volume  IX. 


PurtiM. 


FORECL  OS URE  OF  MOR  TGA  GES.         Defendants. 


(3)  Parties  Necessary  to  Cut  Off  Liens  —  (a)  Heirs  of  Mortgagors  — 
aa.  Prevailing  Rule.  —  Since  the  heir  succeeds  to  the  deceased 
mortgagor's  equity  of  redemption,*  he  is  generally  a  necessary 
defendant  to  the  bill  of  foreclosure,  and  no  proceedings  can  pass 
title  to  the  mortgaged  property  unless  he  is  a  party  thereto.* 


1.  Knight  V.  Knight,  3  P.  Wms.  331; 
White  -'.  Rittenmyer,  30  Iowa  268; 
John  V.  Hunt,  i  Blackf.  (Ind.)  324; 
Willard  v.  Nason,  5  Mass.  240;  Stark 
V.  Brown,  12  Wis.  572. 

8.  Alabama.  —  Erwin  v.  Ferguson,  5 
Ala.  158.  See  also  Batre  v.  Auze,  5 
Ala.  173;  Hunt  v.  Acre,  28  Ala.  580; 
Bell  V.  Hall,  76  Ala.  547. 

Arkansas.  —  Pillow  v.  Sentelle,  39 
Ark,  66;  Kiernan  z/.  Black  well,  27  Ark. 

235- 

California.  —  Johnston  v.  San  Fra,n- 
cisco  Sav.  Union,  63  Cal.  554. 

Connecticut.  —  Pritcharil  v.  Elton,  38 
Conn.  434. 

Georgia. — May  v.  Rawson,  21  Ga.  461. 

Illinois.  —  Lane  v.  Erskine,  13  111. 
501;  Harvey  v.  Thornton,  14  III.  217. 

Indiana.  —  Lovering  v.  King,  97  Ind. 
130;  McKay  v.  Wakefield,  63  Ind.  27; 
Cole  V.  McMickle,  30  Ind.  97;  Shaw  7/. 
Hoadley,  8  Blackf.  (Ind.)  165;  Slaugh- 
ter V.  Foust.  4  Blackf.  (Ind.)  379;  John 
V.  Hunt,  I  Blackf.  (Ind.)  324.  Compare 
Milroy  v.  Stockwell,  i  Ind.  35;  New- 
kirk  V.  Burson,  21  Ind.  129. 

Iowa.  —  White  v.  Rittenmyer,  30 
Iowa  268.  But  compare  Harsh  v.  Grif- 
fin, 72  Iowa'608. 

Kansas.  —  Britton  v.  Hunt,  9  Kan. 
228;  Curtis  V.  Parker,  29  Kan.  130. 
Compare  Richaids  v.  Thompson,  43 
Kan.  209;  Craven  v.  Bradley,  51  Kan. 
336. 

Kentucky.  —  Shiveley  v.  Jones,  6  B. 
Mon.  (Ky.)  274.  Compare  Smith  v. 
West,  5  Litt.  (Ky.)  48;  Hare  v.  Bryant, 
7j.  J.  Marsh.  (Ky.)376. 

Maryland.  — Compare  Worthington  v. 
Lee,  2  Bland  (Md.)  678. 

Michigan.  —  Abbott  v.  Godf  roy,  i 
Mich.  179. 

Minnesota.  —  Hill  v.  Townley,  45 
Minn.  167. 

New  York.  —  Dodd  v.  Nielson,  90  N. 
Y.  243;  Williamson  v.  Field,  2  Sandf. 
Ch.  (N.  Y.)  533;  Graham  v.  Fountain, 
(Supreme  Ct.)  2-  N.  Y.  Supp.  598; 
Zundel  v.  Tacke,  47  Hun  (N.  Y.)  239; 
Noonan  v.  Brennemann,  54  N.  Y. 
Super.   Ct.   337. 

North  Carolina.  —  Fraser  v.  Bean,  96 
N.  Car.  327.  following  Averett  v. 
Ward,  Busb.  Eq.  (N.  Car.)  192. 


Ohio.  —  Moore  v.  Starks,  i  Ohio  St. 
269. 

Oregon.  —  Renshaw  v.  Taylor,  7  Ore- 
gon 315. 

South  Carolina.  — Ex  p.  Mackay,  8  S. 
Car.  48;  Williams  v.  Beard,    i   S.   Car. 

309. 

South  Dakota.  —  Kelsey  v.  Welch, 
(S.  Dak.  1896)  66  N.  W.  Rep.  390. 
(Heir  a  proper  party.) 

Texas.  —  Penison  v.  League,  16  Tex. 
409.  But  see  Givens  v.  Davenport,  8 
Tex.  451. 

Virginia.  —  Mayo  v.  Tomkies,  6 
Munf.  (Va.)  520. 

I'Vest  Virginia.  —  George  v.  Cooper, 
15  W.  Va.  666. 

Wisconsin.  —  Stark  v.  Brown,  12  Wis. 
572;  Zaegel  v.  Kuster,  51  Wis.  31.  But 
see  Houghton  v.  Kneeland,  7  Wis. 
244. 

England.  —  Farmer  v.  Curtis,  2  Sim. 
466. 

Validity  of  Proceedings  Without  Heir. 
—  It  has  been  held  that  a  decree  of 
foreclosure  without  the  presence  of  the 
heir  is  void.  Richards  v.  Thompson, 
43  Kan.  209;  Renshaw  v.  Taylor,  7 
Oregon  324.  Compare  Shiveley  v. 
Jones,  6  B.  Mon.  (Ky.)  274;  Moore 
V.  Starks,  i  Ohio  St.  369.  But  the  con- 
trary rule  obtains  in  Iowa.  Harsh  v. 
Griffin,  72  Iowa  608. 

Where  a  Will  Directs  the  Conveyance  of 
the  testator's  real  property,  a  deed 
given  on  foreclosure  sale  when  the 
heirs  were  not  parties  to  the  suit  is 
insufficient.  Noonan  v.  Brennemann, 
54  N.  Y.  Super.  Ct.  337. 

As  a  Party  to  Bill  to  Bedeem.  —  The 
heir  alone  may  maintain  a  bill  to  re- 
deem. Smith  V.  Manning,  9  Mass.  422. 
But  a  suit  for  that  purpose  by  the 
mortgagor  is  abated  by  his  death. 
Putnam  v.  Putnam,  4  Pick.  (Mass.) 
139.  And  the  heirs  cannot  continue  it. 
Smith  V.  Manning,  9  Mass.  422,  but 
must  renew  the  suit  by  a  bill  of  re- 
vivor. Putnam  v.  Putnam,  4  Pick. 
(Mass.)  139. 

In  Iowa  it  was  held  that  after  sale 
upon  foreclosure  to  which  the  heirs 
were  not  made  parties,  their  only  right 
is  to  redeem,  and  that  they  are  not  en- 
titled to  a  portion   of   the    premises  as 
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In  a  Suit  Brought  to  Eevive  an  action  in  the  nature  of  a  foreclosure 
against  the  decedent,  his  heirs  are  necessary  parties.* 

Intervention  by  Heir.  -.—  If  the  heir  has  been  omitted,  he  may,  under 
the  New  York  Code,  be  made  a  party  upon  his  own  appHcation.* 

Qualifications  of  the  Doctrine.  —  It  is,  of  course,  not  necessary  to  join 
as  defendants  the  heirs  of  the  mortgagor,  if,  during  his  lifetime, 
he  parted  with  his  interest  in  the  premises.'  So  where  the  mort- 
gagor made  an  assignment  of  his  entire  estate  for  the  benefit  of 
creditors,  his  heirs  are  not  necessary  parties  to  foreclosure.'* 

The  Heirs  of  the  Trustees  named  in  the  mortgage  are  not  necessaiy 
parties  to  its  foreclosure,*  nor  to  the  foreclosure  of  a  junior  mort- 
gage.® 

Guardian  of  Heir.  —  The  guardian  of  a  minor  heir  need  not  be 
made  a  party  to  foreclosure  proceedings.''  And  the  mere 
appointment  of  a  guardian  ad  litem  does  not  constitute  an 
appearance  on  the  part  of  the  ward ;  the  latter  rnust  still  be  served 
with  process.*  So  the. filing  of  an  amended  answer  by  a  guardian 
appointed  after  the  trial  and  without  service  on  the  wards,  will 
not  give  the  court  jurisdiction  to  render  a  decree  against  them.* 

bb.  Minority  Rule. —  In  some  jurisdictions  the  statutes  have  so 
changed  the  common-law  rules  as  to  the  devolution  of  property 
that  the  reasons  for  the  general  rules  above  discussed  no  longer 
exist.  Tlius  in  California  the  heir  is  not  a  necessary  party,** 
though  the  mortgage  may  nevertheless  be  enforced  against  him.** 
So  in  Missouri  where  under  the  statute  the  heir  is  not  a  necessary 


against    the    purchaser    at    the    sale. 
Harsh  v.  Griffin,  72  Iowa  608. 

In  Massachusetts  entry  and  occupa- 
tion for  three  years  by  the  assignee  of 
the  mortgage  after  conditional  judg- 
ment against  a  tenant  for  possession 
was  held  to  constitute  a  foreclosure  of 
the  mortgage,  though  the  action 
against  the  tenant  had  been  main- 
tained without  notice  to  the  heirs  or 
representatives  of  the  deceased  mort- 
gagor. Shelton  v.  Atkins,  22  Pick. 
(Mass.)  71. 

1.  Dodd  V.  Neilson,  90  N.  Y.  243. 
But  see  Givens  v.  Davenport,   8  Tex.  • 

451- 

2.  Zundel   v.  Tacke,  47    Hun  (N.  Y.) 

"239- 

3.  Mims  V.  Mims,  35  Ala.  23;  Batre 
V.  Auze,  5  Ala.  173;  Wilkins  v.  Wil- 
kins,  4  Port.  (Ala.)  248;  Medley  v. 
Elliott,  62  111.  536;  Daly  v.  Burchell, 
13   Abb.    Pr.    N.    S.    (N.   Y.    Supreme 

'  Ct.)  264. 

In  California,  where  the  personal  rep- 
resentative is  ordinarily  a  necessary 
defendant,  he  is  not  such  if  his  dece- 
dent conveyed  away  all  his  interest  in 


mortgaged  premises.  Hibernia 
,  etc.,  Soc.  V.  Herbert,  53  Cal.  375. 
Butler    V.    Williams,    27   S.    Car. 


the 
Sav. 
4. 
221. 

5.  Read  v.  Rowan,  107  Ala.  366. 

In  Alabama  the  trust  estate  descends 
neither  to  the  trustee's  heirs  nor  to 
his  personal  representatives.  Read  v. 
Rowan,  107  Ala.  366;  McDougald  v. 
Carey,  38  Ala.  320;  Sprague  v.  Tyson, 
44  Ala.  341. 

In  New  Jersey  the  trust  devolves  on  the 
personal  representative.  Lambertville 
Nat.  Bank  v.  McCready  Bag,  etc.,  Co., 
(N.  J.  1888)  15  Atl.  Rep.  388. 

In  Illinois  the  heir  is  not  a  necessary 
defendant.  Citizens'  Nat.  Bank  v. 
Dayton,  116  111.  257. 

6.  Lambertville  Nat.  Bank  v.  Mc- 
Cready Bag,  etc.,  Co.,  (N.  J.  18S8)  15 
Atl.  Rep.  388. 

7.  Alexander  v.  Frary,  9  Ind.  481. 

8.  Moore  v.  Starks,  i  Ohio  St.  369. 

9.  Johnston  v.  San  Francisco  Sav. 
Union,  63  Cal.  554. 

10.  Bayly  v.  Muehe,  65  Cal.  345; 
Hearfield  v.  Bridges,  75   Fed.  Rep.  47. 

11.  Brown  v.  Orr,  29  Cal.  120. 
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party,  and  the  foreclosure  proceeding  may  be  brought  against  the 
administrator  alone.*  And  the  same  is  true  in  Florida.^  In 
Texas  '  and  in  Wtsconstn  *  it  was  held  at  an  early  day  that  upon 
the  death  of  the  mortgagor,  pending  foreclosure,  it  was  not  neces- 
sary to  bring  in  his  heirs.  But  in  both  of  these  latter  jurisdictions 
there  is  later  authority  to  the  effect  that  as  a  general  rule  the 
heirs  are  necessary  parties.* 

(b)  Devisees  or  Legatees  of  Mortgagors  —  Devisees.  —  Where,  upon  his 
decease,  the  mortgagor  leaves  a  will,  his  equity  of  redemp- 
tion in  the  mortgaged  premises  descends  to  the  devisees  named 
in  the  will  instead  of  passing  under  the  statute  of  descent, 
and  for  the  same  reasons  which  require  the  heirs  to  be  brought 
in  where  the  mortgagor  dies  intestate  such  devisees  are  necessary 
parties  to  the  foreclosure  of  a  mortgage  executed  by  their 
decedent.* 

But  the  child  of  a  living  devisee  is  not  a  necessary  party  though 
the  will,  which  gives  the  equity  of  redemption  to  the  mortgagor's 
widow  for  life,  remainder  to  his  children,  contains  a  proviso  that 
upon  the  death  of  a  child  his  children  should  take  their  deceased 
parent's  portion.'' 


1.  Perkins  v.  Woods,  27  Mo.  547; 
Riley  v.  McCord,  21  Mo.  285. 

2.  Merritt  v.  DafBn,  24  Fla.  320. 

5.  Givens  v.  Davenport,  8  Tex.  451. 
4.  Houghton   v.    Kneeland,    7    Wis. 

244. 

6.  Denison  v.  League,  16  Tex.  409; 
Stark  V.  Brown,  12  Wis.  572;  Zaegel 
V.  Kuster,  51  Wis.  31. 

6.  Alabama.  —  Hunt  v.  Acre,  28  Ala. 
580. 

California. — Savings,  etc..  See.  v. 
Gibb,  21  Cal.  595. 

Massachusetts.  —  Sanderson  v.  Ed- 
wards, III  Mass.  335. 

New  York.  —  Robinson  v.  Robinson, 
I  Lans.  (N.  Y.)  117;  Nodine  v.  Green- 
field, 7  Paige  (N.  Y.)  544;  Leggett  v. 
Mutual  L.  Ins.  Co.,  64  Barb.  (N.  Y.)  23. 

North  Carolina.  —  Chadbourne  v. 
Johnston,  119  N.  Car.  282. 

Virginia.  —  Mayo  v.  Tomkies,  6 
Munf.  (Va.)  520;  Graham  v.  Carter,  2 
Hen.  &  M.  (Va.)  6. 

fVest  Virginia.  —  George  v.  Cooper, 
15  W.  Va.  674. 

Hawaii.  —  Kapena  v.  Kaleleonalani, 
6  Hawaiian  579,  citing  Campbell  v. 
Kamaiopili,  3  Hawaiian  477. 

England.  —  Coles  v.  Forrest,  10 
Beav.  552. 

7.  Eschmann  v.  Alt,  4  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  305,  where  the 
court,  per  Patterson,  J.,  said:  "  I  am 
clearly  of  the  opinion  that,  under  the 

31 


devise  contained  in  the  will  of  the  tes- 
tator, it  was  not  necessary  to  bring  in 
the  grandchildren  as  parties,  because 
the  widow  and  the  children  of  the  tes- 
tator were  in  being  at  the  time  the 
foreclosure  suit  was  brought,  and  they 
were  all  served  with  process.  The 
only  ground  upon  which  there  can  be 
an  assault  made  upon  this  first  fore- 
closure suit  would  be  that  parties 
necessary  to  the  suit  were  not  served 
in  the  manner  required  by  law.  It 
seems  to  me  to  be  entirely  clear  that 
the  life  tenant  —  i.e.,  the  widow  —  and 
those  in  whom  a  remainder  vested 
were  the  only  parties  who  were,  as 
against  the  mortgage,  necessary.  It 
is  a  rule  of  law  that  any  one  interested 
in  the  reversion  or  in  the  remainder 
and  in  the  equity  of  redemption,  must 
be  made  a  party  to  the  suit;  but  that 
does  not,  in  my  judgment,  compel  a 
mortgagee,  seeking  to  enforce  his 
mortgage,  to  find  out  who  would  be 
entitled  to  interests  or  estates  in  case 
of  their  passing  over  by  reason  of  such 
a  devise  as  that  contained  in  this  will. 
So  far  as  this  first  foreclosure  suit  is 
concerned,  it  may  be  conceded  that  the 
service  or  intended  service  on  the  chil- 
dren of  John  Dalton  was  improper; 
but  the  point  I  desire  to  emphasize 
with  respect  to  that  first  foreclosure 
suit  is  that,  while  the  children  of  John 
Dalton  were  made  parties,  they  were 
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Legatees  are  necessary  parties  to  a  bill  of  foreclosure  where  the 
legacy  is  a  charge  upon  the  mortgaged  premises.  *  But  where  the 
legacy  is  not  made  a  charge  upon  the  real  estate,  and  the  mort- 
gagor left  sufficient  personal  property  to  satisfy  the  legacy,  the 
legatee  is  not  a  necessary  party  to  foreclosure  although  the  execu- 
tors have  wasted  the  personalty  and  failed  to  pay  the  legacy.* 

(c)  Mortgage  Trustees.  — Where  the  mortgage  is  in  the  form  of  a  deed 
of  trust  executed  to  some  third  person  instead  of  to  the  mortgagee, 
the  trustee  named  in  the  mortgage  is  usually  a  necessary  party,* 


not  necessary  parties,  and  that,  when 
the  mortgagee  brought  into  the  suit  all 
those  who  were  then  in  being,  and 
who  were  entitled  to  what  must  be 
<;onceded  to  be  vested  remainders,  it 
gave  him  the  right  to  foreclose,  and 
would  have  given  him  the  right  to 
foreclose  as  against  all  interests.  The 
testator's  widow  and  children  having 
been  made  parties  to  the  suit,  it  is  in- 
different as  to  who  might  succeed 
them  in  interest,  so  long  as  the  whole 
■equity  of  redemption  as  then  owned 
Avas  cut  off." 

1.  M'Gown  V.  Yerks,  6  Johns.  Ch. 
(N.  Y.)  450,  where  the  chancellor  said: 
"  These  legatees,  whose  legacies,  as 
stated  in  the  answer,  were  a  prior  in- 
cumbrance, ought  to  be  made  parties, 
in  order  to  prevent  a  sale  of  the  prem- 
ises from  being  deceptive  or  embarrass- 
ing to  the  purchaser  and  injurious  to 
the  rights  of  the  defendants,  and  to  en- 
able the  plaintiffs,*  if  necessary,  to  re- 
deem the  land  from  the  prior  incum- 
brance. In  cases  of  a  strict  technical 
foreclosure,  there  may  be  no  injury  in 
leaving  a  prior  incumbrance  undis- 
turbed; but  where  the  land  is  to  be 
sold,  it  would  seem  to  be  essential  to 
the  interests  of  all  concerned,  and 
necessary  to  prevent  a  sacrifice  of  the 
subject  at  the  sale,  that  the  certainty, 
value,  and  extent  of  the  prior  incum- 
brance, made  known  by  the  pleadings, 
should  be  ascertained  and  declared. 
It  is  the  general  doctrine  of  this  court 
that  all  parties  having  an  interest  in 
the  subject-matter  of  the  suit  should 
be  before  the  court,  to  the  end  that 
their  interest  may  be  embraced  by  the 
decree,  and  that  one  suit  may  termi- 
nate all  controversy  depending  on  the 
various  rights.  In  this  case  it  is  said 
that  the  legacies  are  a  charge  on  the 
whole  land,  of  which  the  interest  mort- 
gaged is  only  an  undivided  part.  It 
may  be  necessary,  in  that  case,  to  ap- 
portion the  charge,  and  settle  the  pro- 


portion that  the  interest  of  the  mort- 
gagors ought  to  bear,  before  a  sale 
can  be  discreetly  ordered,  or  the  pur- 
chaser safely  and  intelligently  buy. 
The  cause  must,  therefore,  be  ordered 
to  stand  over,  to  the  end  that  the  lega-  ' 
tees  may  be  brought  in  by  a  supple- 
mental bill."  See  also  Batchelor  v. 
Middleton,  6  Hare  75. 

2.  Hebron  Soc.  v.  Schoen,  60  How. 
Pr.  (N.  Y.  Supreme  Ct.)  185. 

3.  Alabama.  —  Hambrick  v.  Russell, 
86  Ala.  199.  Compare  Comer  v.  Bray, 
83  Ala.  217. 

Illinois.  —  Lambert  v.  Hyers,  22  111. 
App.  616;  Walsh  V.  Truesdell,  i  111. 
App.  126;  Harris  v.  Cornell,  80  111.  65. 

Kentucky.  —  Newport,  etc..  Bridge 
Co.  V.  Douglass,  12  Bush  (Ky.)  719. 

Mississippi.  —  Harlow  v.  Mister,  64 
Miss.  25;  Hill  V.  Boyland,  40  Miss. 
618;  Catlett  7/.  Bacon,  33  Miss.  269. 

New  Hampshire.  —  Hale  v.  Nashua, 
etc.,  R.  Co.,  60  N.  H.  333. 

Texas.  —  Shelby  v.  Burtis,  18  Tex. 
644,  affirmed  tfi  Tex.  519. 

United  States.  —  Martin  v.  Son^erville 
Water  Power  Co.,  27  How.  Pr.  (U.  S. 
Ct.)  161. 

England.  —  Wood  v.  Williams,  4 
Madd.  186. 

The  Trustees  Named  in  a  Second  Mort- 
gage are  necessary  parties  to  a  suit  by 
the  holders  of  the  bonds  secured  by  it 
and  a  first  mortgage,  the  object  of  the 
suit  being  an  account  of  earnings  re- 
ceived from  different  parts  of  the  mort- 
gaged property,  and  the  appointment 
of  a  receiver.  Mercantile  Trust  Co. 
V.  Portland,  etc.,  R.  Co.,  10  Fed.  Rep. 
604. 

Income  Bailroad  Mortgage  —  Bill  for 
Accounting,  etc:  —  A  bill  by  the  holder 
of  bonds  secured  bvan  income  railroad 
mortgage,  brought  for  an  accounting 
and  an  injunction,  will  be  dismissed  if 
it  fail  to  join  the  trustee  as  a  party. 
Morgan  v.  Kansas  Pac.  R.  Co.,  21 
Blatchf.  (U.  S.)  134,    15   Fed.    Rep.   55; 
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and  must  be  before  the  court  in  some  capacity,  either  as  plaintiff 
or  defendant,  before  an  effectual  decree  can  be  obtained.  So  the 
successor  of  a  trustee  named  in  a  deed  of  trUst  is  a  proper  if  not 
a  necessary  party  in  a  suit  to  have  the  lien  created  by  such  deed 
declared  a  subsisting  lien,*  but  his  heirs  or  personal  representa- 
tives are  not.* 

The  Objection  that  the  Trustee  is  Not  Made  a  Party  cannot,  however,  be 
raised  for  the  first  time  in  the  appellate  court.' 

(d)  Assigfnees  in  Bankruptcy.  —  As  the  assignee  in  bankruptcy  holds 
the  title  to  the  bankrupt's  property  "*  he  is  a  necessary  party  to 
foreclosure  proceeding  upon  a  mortgage  executed  by  the  bankrupt.* 


Barry  r-.  Missouri,  etc.,  R.  Co.,  22  Fed. 
Rep.  631. 
Bill    to  Vacate   Foreclosure  Decree.  — 

The  trustee  is  also  a  necessary  party 
to  a  bill  brought  by  the  stockholders  of 
a  railroad  company  to  vacate  a  decree 
of  foreclosure  obtained  by  such  trustee. 
Harwood  v.  Cincinnati,  etc.,  Air  Line 
R.  Co.,  17  Wall.  (U.  S.)  78. 

Trustee  of  Title  to  mortgaged  Premises. — 
Upon  principles  similar  to  those  stated 
in  the  text,  where  the  title  to  the  mort- 
gaged premises  is  held  in  trust  for  an- 
other than  the  mortgagor,  the  trustee 
is  a  necessary  party  to  the  foreclosure 
suit.  Gardner  v.  Brown,  21  Wall.  (U. 
S.)  36;  Wilson  V.  Russ,  17  Fla.  691; 
Leggett  V.  Mutual  L.  Ins.  Co.,  64  Barb. 
(N.  Y.)  38. 

When  Not  a  Necessary  Party.  —  In  a 
suit  whose  object  is  not  to  reach  the 
security  covered  by  the  deed  of  trust 
or  the  income  of  the  mortgaged  rail- 
road, but  merely  to  determine  the 
amount  of  net  earnings  applicable  to 
the  payment  of  interest,  the  trustee  is 
not  a  necessary  party.  Spies  v.  Chi- 
cago, etc.,  R.  Co.,  30  Fed.  Rep.  397. 

So  a  non-resident  trustee  is  not  a 
necessary  party  to  a  suit  when  his  four 
co-trustees  have  been  served  with  pro- 
cess and  have  answered.  Stewart  v, 
Chesapeake,  etc..  Canal  Co.,  i  Fed. 
Rep,  361. 

In  Texas,  contrary  to  the  general 
rule,  it  >s  held  that  the  trustee  named 
in  a  mortgage,  securing  corporate 
bonds,  is  not  a  necessary  party  to  a 
foreclosure  suit  brought  by  a  bond- 
holder. Hammond  v.  Tarver,  (Tex. 
1896)  34  S.  W.  Rep.  72f);  Shelby  v. 
Burtis,  18    Tex.   644,    affirmed  58    Tex. 

519. 

Trustees  of  a  corporation  to  whom 
the  mortgaged  premises  have  been 
conveyed  are  not  proper  parties  within 
the  provision  of  the  New  York  statute 


which  entitles  the  plaintiff  to  certain 
items  of  costs  to  each  defendant,  un- 
less such  trustees,  by  the  terms  of  their 
conveyance,  take  an  estate  in  the  prem- 
ises. Case  V.  Price,  9  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  iii. 

It  was  held  in  Texas  that  the  trustee 
in  a  power  of  sale  mortgage  is  not  a 
necessary  party  in  foreclosure.  Perry- 
man  V.  Smith,  (Tex.  Giv.  App.  1895)  32 
S.  W.  Rep.  349. 

1.  Massachusetts  Mut.  L.  Ins.  Co.  v. 
Chicago,  etc.,  R.  Co.,  13  Fed.  Rep.  857, 
affirmed  109  U.  S.  724. 

2.  Read  v.  Rowan,  107  Ala.  366. 

3.  Shelby  v.  Burtis,  18  Tex.  644, 
affirmed  ^'i)  Tex.  519. 

4.  Glenny  v.  Langdon,  98  U.  S.  20; 
Oliver  v.  Cunningham,  6  Fed.  Rep.  60; 
Harris  v.  Cornell,  80  111.  65;  Upton  v. 
National  Bank,  120  Mass.  153;  Berry 
V.  Gillis,  17  N.  H.  9;  "Willink  v.  Morris 
Canal,  etc.,  Co.,  4  N.  J.  Eq.  377; 
Burnham  v.  DeBevorse,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  159. 

5.  Illinois.  —  Harris  v.  Cornell,  80 
111.  65.  Compare  Chickering  v.  Failes, 
26  111.  508. 

New  Jersey.  —  Willink  v.  Morris 
Canal,  etc.,  Co.,  4  N.  J.  Eq.  399. 

New  York.  —  Anonymous,  10  Paige 
(N.  Y.)  20;  Storm  v.  Davenport,  i 
Sandf.  Ch.  (N.  Y.)  138;  Ostrander  v. 
Hart,  (Supreme  Ct.)  8  N.  Y.  Supp.  809, 
affirmed  130  N.  Y.  406;  Winslow  v. 
Clark,  47  N.  Y.  261,  reversing  2  Lans. 
(N.  Y.)  377;  Burnham  v.  DeBevorse, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  159; 
Landon  v.  Townshend,  112  N.  Y.  93. 
Compare  Deas  v.  Thorne,  3  Johns.  (N. 
Y.)  543- 

Vermont. — Stafford  v.  Adair,  57  Vt.  63. 

United  States.  —  Fellows  v.  Hall,  3 
McLean  (U.  S.)  487.  Compare  Eyster 
V.  Gaff,  91  U.  S.  521. 

England.  —  Compare  Richards  v. 
Cooper,  5  Beav.  304. 
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Must  be  Sued  in  Official  Capacity.  —  But  in  order  to  bind  the  bank- 
rupt's estate  the  suit  must  be  brought  against  the  assignee  in  his 
official  character;  it  is  not  sufficient  that  he  be  made  a  defendant 
in  his  individual  capacity  with  a  mere  general  averment  that  he 
has  some  interest  in  the  premises.* 

(e)  Assignees  and  Trustees  for  Creditors.  —  On  principles  analogous  to 
those  stated  in  the  preceding  section,  whenever  the  mortgagor  has 
made  an  assignment  for  the  benefit  of  creditors,  his  trustee  or 
assignee  becomes  a  necessary  party  to  the  foreclosure  of  the  mort- 
gage.* 


"  The  bankrupt  act,  propria  vigore, 
divested  the  bankrupt  of  all  his  prop- 
erty rights,  and  vested  them  in  the  as- 
signee, who  thenceforth  held  the  abso- 
lute title  to  it;  and  no  principle  is 
better  settled  than  this,  that  a  party 
holding  the  legal  title  to  property 
which  is  made  the  subject  of  judicial 
investigation  is  a  necessary  and  an  in- 
dispensable party  to  such  proceedings. 
If  he  is  not,  no  decree  which  may  be 
passed  affecting  such  property  can 
bind  him.  No  citations  of  authority 
are  necessary  on  this  point.  It  is  so 
self-evident  as  to  require  neither  argu- 
ment nor  authority  to  sustain  it." 
Harris  v.  Cornell,  80  111.  65. 

Assignment  Pendente  Lite.  —  Under 
the  Federal  Bankruptcy  Act  of  1867  the 
assignee  was  not  a  necessary  party  to 
foreclosure  if  the  assignment  was 
made  pendente  lite.  Eyster  v.  Gaff,  91 
U.  S.  521;  Oliver  v.  Cunningham,  6 
Fed.  Rep.  60. 

The  Bankrupt  Himself  need  not  be 
made  a  party  to  the  foreclosure  suit  if 
the  assignee  be  joined.  Kerrick  v. 
Saffery,  7  Sim.  317;  Collins  v.  Shirley, 
I  Russ.  &  M.  638;  Lloyd  v.  Lander,  5 
Madd.  282 ;  Willis  v.  Henderson,  5  III.  13. 

In  niinois,  while  the  assignee  in 
bankruptcy  is  a  necessary  party  to  a 
bill  in  chancery  to  foreclose,  Harris 
V.  Cornell,  80  111.  65;  compare  Chick- 
ering  v.  Failes,  26  III.  508;  he  need 
not  be  made  a  defendant  to  a  foreclos- 
ure proceeding  by  a  scire  facias, 
Chickering  v.  Failes,  26  111.  508. 

Bankrupt  Claiming  Property  as  Home- 
stead.— The  assignee's  appearance  will 
not  bind  the  bankrupt  where  the  latter 
claims  the  mortgaged  premises  as  his 
homestead.  Dendel  v.  Sutton,  20  Fed. 
Rep.  787. 

1.  Landon  v.  Townshend,  112  N.  Y. 
93  {reversing  44  Hun  (N.  Y.)  561], 
where  Andrews,  J.,  said:  "  To  bind 
the  estate  of  a  bankrupt  in  the  hands 


of  his  assignee  by  an  adversary  ju- 
dicial proceeding,  or  by  a  judgment  of 
foreclosure  in  a  suit  commenced  after 
the  bankruptcy,  it  is,  we  think,  indis- 
pensable that  the  suit  or  proceeding 
should  have  been  brought  against  the 
assignee  distinctively  in  his  repre- 
sentative and  official  character,  or,  at 
least,  that  it  should  in  some  way  ap- 
pear on  the  face  of  the  proceedings 
that  they  related  to  or  affected  the 
bankrupt's  estate,  and  that  it  is  not 
sufficient  that  the  assignee  is  individu- 
ally named  in  the  process  or  pleadings, 
without  any  averment  of  his  repre- 
sentative character.  This  is,  we  think, 
in  accordance  with  the  general  tenor 
of  adjudication.  Rathbone  v.  Hooney, 
58  N.  Y.  465;  Fisher  v.  Hubbell,  65 
Barb.  (N.  Y.)  74;  Merritt  v.  Seaman, 
6  N.  Y.  171;  Van  Cott  v.  Prentice, 
104  N.  Y.  45;  Colt  V.  Colt,  III  U. 
S.  566;  Gillet  V.  Fairchild,  4  Den.  (N. 
Y.)  80.  The  papers  served  on  Waddell 
gave  him  no  notice  that  the  suit  related 
to  the  property  of  the  bankrupt.  The 
statement  made  in  the  complaint  was, 
in  fact,  misleading,  since  it  alleged  that 
his  title  or  interest,  whatever  it  was, 
accrued  under  Scudder  prior  to  De- 
cember I,  1838,  and  consequently  be- 
fore the  passage  of  the  bankrupt  act. 
Whether  Waddell,  in  fact,  knew  that 
the  foreclosure  related  to  land  owned 
by  Williams,  does  not  appear.  The 
fact,  however,  is  immaterial.  The  de- 
cisive point  is  that  the  owner  of  the 
equity  of  redemption  was  not  brought 
in,  and  that  the  representative  interest 
of  Waddell  was  not  involved  in  a  suit 
in  which  he  was  named  simply  as  an 
individual.  It  would,  we  think,  be  an 
unwise  rule,  and  one  not  authorized  by 
adjudged  cases,  to  permit  beneficial  in- 
terests in  trusts  of  this  character  to  be 
affected  by  such  loose  proceedings  as 
were  taken  in  this  case." 
2.  Willis    V.     Henderson,    5    111.   13; 
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Assignee  Not  Described  in  Official  Character.  —  Where  an  assignee  for 
creditors  was  made  a  party  defendant  but  not  designated  by  his 
official  title,  the  decree  of  foreclosure  was  nevertheless  held  to  be 
effectual  against  him,  since  he  had  no  other  interest  than  such  as 
was  derived  from  the  assignment.* 

Creditors  Not  Necessary  Parties.  —  If  the  trustee  for  creditors  to  whom 
the  mortgaged  premises  have  been  conveyed  is  made  a  defendant, 
it  is  unnecessar)'-  to  join  the  creditors  themselves.* 

(f)  Wives  of  Mortgagors  —  aa.  General  Rule.  —  Under  the  common 
law  the  wife  was  entitled  to  dower  in  all  the  lands  of  which  her 
husband  was  seized  during  coverture.'  Where  the  rule  has  not 
been  changed  by  statute,  the  right  to  dower  attaches  to  the  equity 
of  redemption,  and  this  interest  is  sufficient  in  many  jurisdictions 
ro  make  the  wife  of  a  mortgagor  a  necessary  party  to  foreclosure 
proceedings.** 


Bard  v.  Poole,  12  N.  Y.  495;  Deas  t/, 
Thorne,  3  Johns.  (N.  Y.)  543;  Paton  v. 
Murray,  6  Paige  (N.  Y.)  475;  Stafford 
■V.  Adair,  57  Vt.  63. 

So,  where  the*  mortgagor  assigned 
the  equity  of  redemption  to  the  mort- 
gagee and  another  as  trustees  for  the 
benefit  of  creditors,  it  was  held  that  the 
co-trustee  of  the  mortgagee  was  a 
necessary  party  to  a  bill  of  foreclosure. 
Paton    V.    Murray,    6    Paige    (N.    Y.) 

474. 

1.  Wagner  v.  Hodge,  34  Hun  (N.  Y.) 
524,  affirmed  98  N.  Y.  654.  But 
compare  Landon  v.  Townshend,  112  N. 
Y.  93,  where  a  similar  designation  of 
an  assignee  in  bankruptcy  was  held 
insufficient  by  the  court  of  appeals. 

2.  Willis  V.  Henderson,  5  111.  13. 
Compare  Kerrick  v.  Saffery,  7  Sim.  317; 
Collins  V.  Shirley,  i  Russ.  &  M.  638; 
Lloyd  V.  Lander,  5  Madd.  282. 

8.  2  Blackstone  Com.  131;  4  Kent 
Com.  26. 

4.  Alabama.  —  Flowers  v.  Barker,  79 
Ala.  445;  Houston  v.  Williamson,  81 
Ala.  482,  in-  both  of  which  cases  the 
court  recognizes  the  doctrine  that  the 
wife's  interest  cannot  be  parted  by 
the  decree  of  foreclosure,  unless  she  is 
a  party.  In  saying  that  the  wife  is  not 
a  necessary  party  the  Alabama  court 
probably  means  merely  that  the  suit 
can  proceed  in  her  absence. 

Illinois.  —  Leonard  v.  Villars,  23  111. 
377;  Gilbert  v.  Maggord,  2  111.  471; 
Wright  V.  Langley,  36  111.  381. 

Iowa  —  Moomey  v.  Maas,  22  Iowa 
380;  Chase  v.  Abbott,  20  Iowa  154; 
Burnap  v.  Cook,  16  Iowa  149;  Larson 
V.  Reynolds,  13  Iowa  579. 


Maryland. — Johns  v.  Reardon,  3 
Md.  Ch.  57. 

Massachusetts.  —  Swan  v.  Wiswall, 
15  Pick.  (Mass.)  126;  Pitts  v.  Aldrich, 
II  Allen  (Mass.)  39. 

Michigan.  —  Haldane  v.  Sweet,  55 
Mich.  196;  Snyder  v.  Snyder,  6  Mich. 
470. 

Mississippi.  —  Byrne  v.  Taylor,  46 
Miss.  95;  Denniston  v.  Potts,  11  Smed. 
&  M.  (Miss.)  36. 

Missouri.  —  Compare  Atkinson  v. 
Stewart,  46  Mo.  510. 

Neiu  Jersey.  —  Hinchman  v.  Stiles, 
9  N.  J.  Eq.  361;  Hartshorne  v.  Harts- 
horne,  2  N.  J.  Eq.  349. 

New  York.  —  Northrup  v.  Wheeler, 
43  How.  Pr.  (N.  Y.  Supreme  Ct.)  122; 
Merchants'  Bank  v.  Thomson,  55  N. 
Y.  7;  Mills  v.  Van  Voorhies,  20  N.  Y. 
412,  reversing  23  Barb.  (N.  Y.)  135; 
Wheeler  v.  Morris,  2  Bosw.  (N.  Y.) 
524;  Lewis  V.  Smith,  9  N.  Y.  502; 
Denton  v.  Nanny,  8  Barb.  (N.  Y.)  618; 
Blydenburgh  v.  Northrop,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  289;  Kittle  v. 
Van  Dyck,  i  Sandf.  Ch.  (N.  Y.)  76; 
Smith  z/.  Gardner,  42  Barb.  (N.  Y.)356; 
Lanier  v.  Smith,  37  Hun  (N.  Y.)  529. 

North  Carolina.  —  Chadbourn  v. 
Johnston,  119  N.  Car.  282;  Nimrock  v. 
Scanlin,  87  N.  Car.  119.  But  see 
Etheridge  v.  Vernoy,  71  N.  Car.  184. 

Ohio.  —  McArthur  v.  Franklin,  15 
Ohio  St.  485;  Ketchum  v.  Shaw,  28 
Ohio  St.  508;  Fox  V.  Pratt,  27  Ohio  St. 
512;  Parmenter  v.  Binkley,  28  Ohio 
St.  32. 

South  Carolina.  —  Compare  Calmes  v. 
McCracken,  8  S.  Car.  87.  But  see 
Verree  v.  Verree,  2  Brev.  (S.  Car.)  2x1. 
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Homestead.  —  So  where  the  mortgaged  property  is  a  homestead, 
the  rights  of  the  wife  cannot  generally  be  extinguished  by  fore- 
closure proceedings  unless  she  is  a  party  thereto.* 

Allegation  of  Wife's  Interest.  —  An  allegation  that  the  wife  has 
some  interest  in  the  mortgaged  premises,  as  subsequent  pur- 
chaser or  incumbrancer,  or  otherwise,  but  not  referring  to  her  as 
doweress,  was  held  insufficient  to  permit  the  bill  to  be  taken 
against  her/rt?  confcsso.'*' 

hb.  When  the  Wife  Is  Not  a  Necessary  Party  —  Foreclosure  of  Purchase 
Money  Mortgage.  —  In  several  jurisdictions  the  rule  just  discussed 
is  held  not  to  apply  to  the  foreclosure  of  mortgages  given  for  the 
purchase  price  of  the  premises.*  But  it  is  held  proper  to  make 
the  wife  a  party,  because  of  her  interest  in  determining  the  ques- 
tion whether  or  not  the  mortgage  was,  in  fact,  given  for  purchase 
money.* 


Tennessee.  —  Compare  Gregg  v.  Jones, 
5  Heisk.  '(Tenn.)  443. 

Virginia.  —  Heth  v.  Cocke,  I  Rand. 
(Va.)  344. 

Wisconsin.  —  Foster  v.  Hickox,  38 
Wis.  408. 

In  Wisconsin,  where  the  wife  is  made 
a  party,  the  foreclosure  proceeding  is 
treated  as  one  for  the  assignment  of 
dower  within  the  purview  of  tae  statute 
in  that  state.  Zaegel  v.  Kuster,  51 
Wis.  31. 

1.  California.  —  Hefner  v.  Urton,  71 
Cal.  479;  Mabury  v.  Ruiz,  58  Cal.  11 ; 
Moss  V.  Warner,  10  Cal.  296;  Marks  v. 
Marsh,  9  Cal.  96;  Revalk  v.  Kraemer, 
8  Cal.  66;  Sargent  v.  Wilson,  5  Cal. 
504. 

Iowa.  —  Larson  v.  Reynolds,  13 
Iowa  579;  Chase  v.  Abbott,  20  Iowa 
154;  Burnap  v.  Cook,  16  Iowa  149. 

Texas.  —  Campbell  v.  Elliott,  52  Tex. 
151;  Tadlock  v.  Eccles,  20  Tex.  782. 
But  see  Thompson  v.  Jones,  60  Tex. 
94;  and  contra,  Connecticut  Mut.  L. 
Ins.  Co.  V.  Jones,  i  McCrary  (U.  S.) 
388. 

Homestead  in  Undivided  Part.  —  But 
where  a  homestead  estate  attached 
only  to  an  undivided  half  interest  in 
the  land,  and  the  owner  of  the  other 
half  interest,  who  had  joined  the  hus- 
band in  the  mortgage,  thereafter  con- 
veyed his  interest  to  the  wife,  such  in- 
terest passed  to  the  purchaser  at  the 
foreclosure  sale.  Thompson  v.  Jones, 
60  Tex.  94. 

Homestead  Accruing  Subsequent  to 
Mortgage.  —  So,  where  the  mortgagor 
and  his  family  did  not  reside  on  the 
land  until   after   the   execution  of   the 


mortgage,  no  homestead  rights  at- 
tached as  against  the  purchaser  at  fore- 
closure sale.  Kuhnert  v.  Conrad,  (N. 
Dak.  1896)  69  N.  W.  Rep.- 185. 

2.  Lewis  V.  Smith,  9  N.  Y.  502. 

In  California,  however,  an  averment 
that  the  wife  has  or  claims  to  have 
some  interest  in  the  premises,  but  with- 
out specifying  the  character  thereof, 
was  held  sufficient.  Anthony  v.  Nye, 
30  Cal.  402. 

3.  In  Illinois  the  statute  excludes  the 
wife  from  any  dower  interest  in  lands 
mortgaged  in  this  way,  and  the  wife 
need  not  be  made  a  party  to  the  fore- 
closure thereof.  Stephens  v.  Bichnell, 
27  111.  444;  Short  V.  Raub,  81  111.  509. 

In  Wisconsin  there  is  a  statute  similar 
to  that  in  Illinois.  Foster  v.  Hickox, 
38  Wis.  408. 

In  Micliigan  the  same  doctrine  pre- 
vails. Amphlett  v.  Hibbard,  29  Mich. 
298. 

4.  Haldane  v.  Sweet,  55  Mich.  196. 
Foster  v.  Hickox,  38  Wis.  408,  where 

the  court, /^r  Ryan,  C.  J.,  said:  "  In 
equity  there  is  a  distinction  between 
proper  parties  to  be  bound  by  the  de- 
cree at  the  election  of  the  plaintiff,  and 
necessary  parties  without  whom  the 
court  cannot  proceed  to  judgment. 
Bailey  v.  Inglee,  2  Paige  (N.  Y.)  278. 
It  cannot  properly  be  said,  perhaps, 
where  the  wife  is  not  a  party  to  the 
mortgage,  that  she  is  a  necessary  party 
to  the  foreclosurei  as  where  she  is  a 
party  to  the  mortgage;  but  she  is  cer- 
tainly a  proper  party,  to  bar  her  claim 
to  dower  as  against  the  purchaser  and 
so  quiet  his  title.  In  this  case,  the 
appellant's  claim  to  a  right  of  dower 
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Other    Qualifications.  —  The    Wife    IS    not    entitled    to    dower    in 


appears  to  depend  on  the  averment 
that  the  mortgage  is  for  purchase 
money.  If  that  averment  be  not  true, 
she  ought  to  have  an  opportunity  to 
litigate  it;  if  it  be  true,  her  claim  ought 
to  be  barred.  In  either  case,  the  de- 
cree should  determine,  as  far  as  practi- 
cable, the  certainty  of  the  title  which 
the  purchaser  is  to  take." 

In  Indiana,  where  the  statutes  not 
only  make  the  exception  stated  as  to 
purchase-money  mortgages,  Fletcher 
V.  Holmes,  32  Ind.  509;  but  also  abol- 
ishes the  dower  estate  entirely,  Hos- 
kins  V.  Hutchings,  37  Ind.  324;  May 
V.  Fletcher,  40  Ind.  575;  the  wife  is  not 
a  necessary  party  to  foreclosure  pro- 
ceedings, Fletcher  v.  Holmes,  32  Ind. 
497;  Hoskins  v.  Hutchings,  37  Ind. 
324;  Kissel  f.  Eaton,  64  Ind.  248;  May  z'. 
Fletcher,  40  Ind.  575;  Huston  v.  Neil, 
41  Ind.  504.  But  she  still  has  the 
right  to  redeem,  and  is  therefore  a 
proper  party.  May  v.  Fletcher,  40 
Ind.  575;  Kissel  v.  Eaton,  64  Ind.  248. 
See  also  Watt  v.  Alvord,  25  Ind.  533. 
Compare  State  v.  Kennett,  114  Ind. 
160,  holding  that  the  wife  of  a  pur- 
chaser of  mortgaged  premises  is  a 
proper  defendant  to  a  suit  to  fore- 
close. 

In  Missouri  the  general  doctrine  has 
never  been  adopted,  and  the  wife  is 
there  not  a  necessary  party  to  foreclos- 
ure proceedings,  though  she  might 
have  joined  in  the  mortgage  with  her 
husband.  Thorntons.  Pigg,24Mo.  249; 
Riddick  v.  Walsh,  15  Mo.  519,  where 
the  court  said:  "There  is  a  marked 
distinction  throughout  the  books  Be- 
tween cases  where  a  suit  affects  a  wife's 
interest  in  real  estate  which  is  claimed 
in  her  own  right,  and  those  in  which 
she  has  only  an  inchoate  right  of 
dower.  In  the  former  class  of  cases, 
no  instance  is  to  be  found  in  which  it 
is  not  maintained  that  a  wife  is  a 
necessary  party  to  the  proceedings,  in 
order  to  divest  her  right.  In  the  latter 
class,  the  husband  alone  is  deemed  the 
proper  party  to  defend  a  proceeding 
instituted  to  divest  the  title  to  land  to 
which  a  mere  inchoate  right  of  dower 
has  attached.  Who  ever  heard  of  a 
wife's  being  joined  as  a  party  defend- 
ant to  an  action  of  ejectment,  brought 
to  recover  land  possessed  and  claimed 
by  the  husband  in  his  own  right  ?  In 
the  case  now  under  consideration,  if 
the  husband  had  given   no  mortgage. 


and  if  suit  had  been  brought  for  the 
debt  secured  by  it,  in  the  common 
way,  the  land  might  have  been  sold  by 
execution,  and  the  right  of  dower 
thereby  extinguished.  Can  it  make  a 
difference  that  a  mode  of  procedure 
more  favorable  to  the  husband  than 
an  ordinary  suit  at  law  was  adopted? 
In  the  mode  prescribed,  the  wife  has 
given  her  assent  to  the  deed,  and  there 
must  have  been  at  least  nine  months 
intervening  between  the  commence- 
ment of  the  suit  and  the  sale  of  the 
mortgaged  premises.  The  fact  that 
the  mortgaged  property  could  only 
have  been  sold  on  the  special  execu- 
tion makes  no  difference;  for  if  the 
execution  had  been  a  general  one,  the 
husband  could  have  elected  that  the 
land  mortgaged  should  have  been  first 
sold  to  satisfy  the  debt;  and  the  prop- 
erty saved  from  execution  by  the  sale 
of  the  mortgaged  premises  would  have 
remained,  from  which  dower  would 
have  been  taken.  The  execution  of 
the  mortgage,  with  the  wife's  ac- 
knowledgment and  relinquishment  of 
dower,  the  proceedings  to  foreclose 
the  equity  of  redemption,  the  judg- 
ment, execution  and  sale  by  the 
sheriff,  together  with  his  deed,  are  the 
links  in  the  chain  of  title  of  the  pur- 
chaser at  the  sheriff's  sale.  The 
wife  having  given  her  assent  to  the 
deed,  and  having  a  mere  inchoate  right 
to  dower  in  her  husband's  estate,  who 
was  still  in  existence,  and  he  being 
competent  to  defend  such  interests  of 
the  wife  in  all  other  proceedings 
against  him,  no  reason  is  perceived 
why  the  wife  should  have  been  made  a 
party  to  this  suit.  So,  in  either  point  of 
view,  the  wife  is  barred  of  her  dower. 
If,  before  the  foreclosure,  the  wife's 
right  to  dower  had  become  consum- 
mate by  the  death  of  her  husband,  the 
attitude  of  this  case  would  be  entirely 
different." 

In  Tennessee  the  widow  has  been  held 
not  to  be  dowable  of  lands  which  her 
husband  had  conveyed  by  mortgage. 
Mclver  v.  Cherry,   8  Humph.  (Tenn.) 

713- 

And  even  where  she  is  entitled  to 
dower  in  the  equity  of  redemption, 
she  need  not  be  made  a  party  to  the  fore- 
closure suit.  Mims  z^.  Mims,  I  Humph. 
(Tenn.)  425. 

In  Massachusetts  it  has  been  held 
that    where    the  mortgagor's  wife  has 
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property  which   she   has   united  with  her  husband    in   convey- 


joined  in  the  mortgage  for  the  purpose 
of  releasing  dower,  it  is  not  necessary  to 
make  her  a  defendant  to  the  foreclos- 
ure suit  in  order  to  defeat  her  inchoate 
right  of  dower.  Pitts  v.  Aldrich,  ii 
Allen  (Mass.)  39. 

In  North  Carolina  a  decision  founded 
professedly  upon  a  statute  treats  the 
wife  as  an  unnecessary  party  to  fore- 
closure. Etheridge  v.  Vernoy,  71  N. 
Car.  184.  But  a  later  holding  by  the 
court,  while  not  expressly  overruling 
the  former  case,  appears  to  be  in  con- 
flict with  it.  Chadbourn  v.  Johnston, 
119  N.  Car.  2S2;  Nimrock  v.  Scanlin, 
87   N.  Car.  119. 

In  California  it  seems  that  the  wife  is 
not  a  necessary  party  to  foreclosure 
unless  the  property  is  her  separate  es- 
tate. Powell  V.  Ross,  4  Cal.  197.  Corn- 
fare  Kohner  v.  Ashenauer,  17  Cal.  579. 
And  the  same  rule  is  followed  by  fed- 
eral courts  there  sitting.  Hearfield  v. 
Bridges,  75  Fed.  Rep.  47.  An  excep- 
tion is  made  where  the  premises  con- 
stitute a  homestead.  Hefner  z-.  Urton, 
71  Cal.  479;  Mabury  v.  Ruiz,  58  Cal. 
II;  Moss  V.  Warner,  10  Cal.  296; 
Marks  v.  Marsh,  9  Cal.  96;  Revalk  v. 
Kraemer,  8  Cal.  66;  Sargent  v.  Wil- 
son, 5  Cal.  504.  The  fact  that  she 
joined  with  her  husband  in  executing 
the  mortgage  is  a  sufficient  reason  for 
making  her  a  co-defendant  with  him; 
and  the  character  of  her  interest  need 
not  be  specifically  averred.  Anthony 
V.  Nye,  30  Cal.  401.  Compare  Kohner 
V.  Ashenauer,  17  Cal.  579. 

The  surviving  wife  of  a  grantee  from 
the  mortgagor  has  been  held  to  be  a 
necessary  party.  Burton  v.  Lies,  21 
Cal.  88,  where  the  court,  per  Field,  C. 
J.,  said:  "  It  would  seem  that  the 
premises  in  the  possession  of  the  widow 
constituted  the  common  property  of 
Lefevre  and  herself.  They  were  pur- 
chased by  him  during  the  existence  of 
the  community,  and  the  presumption 
attending  the  acquisition  by  purchase 
of  property  during  that  period  by 
either  husband  or  wife,  is  that  it  be- 
longs to  the  community.  Meyer  v. 
Kinzer,  12  Cal.  251.  Upon  the  death 
of  Lefevre,  one  undivided  half  there- 
fore passed  absolutely  to  her,  subject 
to  the  lien  of  the  mortgage,  and  to  the 
payment,  with  other  property,  of  his 
debts.  Payne  v.  Payne,  18  Cal.  291. 
She  should  in  consequence  have  been 
made  a  party  defendant  in  the  action 


for  the  foreclosure  of  the  mortgage. 
The  general  rule  is  that  all  persons 
beneficially  interested  in  the  mort- 
gaged properly  at  the  commencement 
of  the  action  must  be  made  parties,  in 
order  that  complete  justice  may  be 
done,  and  that  a  clear  title  may  pass 
under  the  decree." 

In  Florida,  under  the  statutes  provid- 
ing a  method  of  foreclosure  partaking 
of  the  nature  both  of  chancery  and 
common-law  proceedings,  the  wife, 
while  a  necessary  party  to  the  foreclos- 
ure decree,  is  not  such  in  respect  to  a 
judgment  on  the  note  in  the  same  pro- 
ceeding. Daniels  v.  Henderson,  5  Fla. 
452,  where  the  court  said:  "  We  have 
said  that  the  wife  is  a  necessary  party 
so  far  as  the  mortgage  and  foreclosure 
are  concerned.  Making  her  a  party  to 
the  judgment  on  the  note,  and  a  note,  ' 
too,  in  the  execution  of  which  she 
never  joined,  is  an  error  that  most 
surely  would  strike  any  lawyer  at  the 
first  blush,  and  must,  we  think,  have 
escaped  the  notice  of  the  learned  judge 
who  rendered  the  judgment." 

In  Texas,  while  the  wife  is  generally 
a  necessary  party  to  the  foreclosure  of 
a  mortgage  covering  a  homestead; 
Tadlock  v.  Eccles,  20  Tex.  782;  Camp- 
bell V.  Elliott,  52  Tex.  159;  it  is  never- 
theless held  that  where  the  homestead 
right  attaches  only  to  an  undivided  half 
interest  in  the  land,  the  owner  of  the 
other  half  who  had  joined  with  the  hus- 
band in  the  mortgage,  afterward  con- 
veyed his  half  interest  10  the  wife,  the 
foreclosure  sale  as  to  such  interest 
would  pass  title  even  though  the  wife 
was  not  a  party  to  the  proceeding; 
Thompson  v.  Jones,  60  Tex.  94; 
Thompson  v.  Jones,  (Tex.  1889)  12  S. 
W.  Rep.  77;  and  though  the  mortgage 
was  not  recorded.  Thompson  v. 
Jones,  (Tex.  1889)  12  S.  W.  Rep.  77, 
where  the  court  said:  "  The  only  pur- 
pose which  the  record  of  the  mortgage 
could  have  subserved  would  have  been 
to  give  notice  to  subsequent  purchasers 
in  good  faith,  for  a  valuable  consid- 
eration. This  position  in  this  case 
the  plaintiff  does  not  occupy;  hence  the 
question  of  notice,  depending  upon  the 
registration  of  the  mortgage,  becomes 
unimportant.  The  failure  to  record 
it  does  not  affect  its  validity  as  between 
the  parties.  The  plaintiff's  title  in  this 
suit  is  founded  upon'inheritance.  Nor 
would  Mrs.  Harrison  stand  in  the  alti- 
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i:ig.*  Nor  is  she  a  necessary  party  to  the  foreclosure  of  partner- 
ship property  owned  by  a  firm  of  which  her  husband  was  a  mem- 
ber.* It  is  not  necessary  to  make  the  personal  representative  of 
a  deceased  wife  a  party  in  bringing  foreclosure.' 

(g)  Husband  of  Female  Mortgagor.  —  In  some  jurisdictions,  if  the  mort- 
gagor is  a  married  woman  her  husband  is  a  necessary  party  to  a 
suit  to  foreclose."*  But  in  most  of  the  states  the  statutes  have 
probably  so  infringed  upon  the  husband's  common-law  estate  of 
curtesy,  as  to  leave  him  no  such  interest  as  would  require  his 
presence  in  the  foreclosure  suit  to  pass  perfect  title  by  the  sale. 
This,  however,  is  a  matter  which  the  practitioner  can  determine 
only  by  an  inspection  of  the  statutes  of  his  own  state. 

(h)  Subsequent  Mortgagees  —  General  Rule.  —  Where  a  foreclosure  suit 
is  brought  by  the  holder  of  a  first  mortgage,  it  is  the  prevailing 


tude  of  a  purchaser  for  value  without 
notice.  There  was  no  proof  of  the 
payment  by  her  of  a  valuable  con- 
sideration, or  that  she  bought  without 
notice  of  the  mortgage.  The  interest 
of  Francis  Harrison  was  conveyed  to 
her  in  May,  1848,  encumbered  with  the 
mortgage  executed  in  March,  1848,  by 
him  to  Fitzgerald.  That  ow<ied  by 
Thomas  Harrison  being  his  separate 
estate,  and  that  acquired  by  her  after 
marriage  constituting  it  community 
property,  there  was  no  necessity  for 
making  her  a  party.  A  judgment 
against  him  affecting  his  separate 
estate  and  the  community  property 
would  bind  the  wife,  whether  she  was 
a  party  or  not.  This  necessarily  fol- 
lows as  a  legal  consequence  of  his 
power  to  control,  manage,  and  dispose 
of  both." 

1.  State  V.  Kennett,  114  Ind.  160; 
Elmendorf  v.  Lockwood,  4  Lans.  (N. 
Y.)  393. 

In  New  York,  where  the  common-law 
rule  prevails,  it  has  been  held  that  the 
failure  to  join  as  a  party  the  wife  who 
executed  the  mortgage  with  her  hus- 
band, will  not  avoid  a  foreclosure  sale 
upon  advertisement.  Hubbell  v.  Sib- 
ley, 5  Lans.  (N.  Y.)  51,  affirmed  50  N. 
Y.  468. 

2.  Huston  V.  Neil,  41  Ind.  504. 

8.  Miller  v.  Miller,  48  Mich.  311; 
King  V.  Duntz,  ir  Barb.  (N.  Y.)  191. 

4.  In  Minnesota,  under  a  statute  pro- 
viding that  when  a  married  woman  is 
a  party  her  husband  must  be  joined 
with  her,  it  was  held  that  the  husband 
was  a  necessary  party  to  the  foreclos- 
ure of  a  mortgage  executed  by  both 
himself  and  wife, -but  covering  only  the 
separate  estate  of  the  latter.     Wolf  v. 


Banning,  3  Minn.  203,  where  the  court 
said:  "  The  action  being  to  foreclose 
a  mortgage  made  by  husband  and  wife 
on  the  separate  estate  of  the  wife,  the 
husband  was,  of  course,  a  necessary 
and  proper  party  defendant,  both  from 
his  interest  in  the  land  as  husband, 
and  his  personal  liability  on  the  note  to. 
which  the  mortgage  was  collateral,  for 
any  deficiency  that  might  remain  after- 
the  sale." 

In  Nevada,  where  a  married  woman 
is  the  cestui  que  trust  of  a  mortgage, 
both  she  and  her  husband  are  neces-. 
sary  parties  to  the  foreclosure  suit.. 
Mavrich  v.  Grier,  3  Nev.  52,  the  court 
saying:  "  When  a  married  woman  is. 
a  necessarv  defendant,  it  seems  equally 
clear  that  the  husband  should  also  be 
a  party  to  the  suit,  and  joined  with  her; 
unless,  indeed,  when  his  interests  are 
adverse,  in  which  case  he  might  be  a 
plaintiff." 

In  Wisconsin,  by  statute,  where  the. 
vendee  is  a  feme  covert  her  husband 
must  be  made  a  defendant  with  her  in 
a  suit  for  the  strict  foreclosure  of  a 
land  contract.  Landon  v.  Burke,  36. 
Wis.  378. 

In  Indiana  the  husband  is  a  proper 
party  defendant  in  a  suit  to  foreclose  a 
mortgage,  covering  a  wife's  separate 
property.  Andrews  v.  Swanton,  81 
Ind.  474. 

In  Maine,  under  the  statute,  the  hus- 
band may  join  with  his  wife  as  a  com- 
plainant in  a  bill  to  redeem,  where 
she  is  the  owner  of  the  equity  of  re- 
demption. Hilton  V.  Lothrop,  46  Me. 
297. 

In  New  York  the  husband  is  not  a 
necessary  party.  Jones  v.  Roth,  l& 
N.  Y.  Wkly.  Dig.  459. 
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rule,  supported  by  abundant  authority,  that  the  holders  of  mort- 
gages executed  subsequently  are  indispensable  parties  in  the 
sense  that  no  decree  can  cut  off  or  affect  their  interests  unless 
they  are  thus  brought  before  the  court.*     In  the  same  way,  the 


1.  Alabama.  —  CuUum  v.  Batre  2 
Ala.  420,  explaining  Judson  v.  Eman- 
uel, I  Ala.  598;  Wiley  v.  Ewing,  47 
Ala.  423, 

California.  —  Whitney  v.  Higgins,  10 
Cal.  547;  Montgomery  v.  Tutt,  11  Cal. 
307;  Shores  v.  Scott  River  Co.,  21  Cal. 
135;  Carpentier  v.  Brenham,  40  Cal. 
221. 

Connecticut.  —  Gpodman  v.  White,  26 
Conn.  317.  Compare  Smith  v.  Chap- 
man, 4  Conn.  344. 

Illinois.  —  Strang  v.  Allen,  44  111. 
428;  Kenyon  v.  Shreck,  52  111.  382; 
Hodgen  v.  Guttery,  58  111.  431;  Augus- 
tine V.  Doud,  I  111.  App.  588. 

Indiana. — Johnson  v.  Hosford,  lio 
Ind.  572;  Murdock  v.  Ford,  17  Ind.  52; 
Holmes  v.  Bybee,  34  Ind.  262;  Mc- 
Kernan  v.  Neff,  43  Ind.  503;  Hosford 
V.  Johnson,  74  Ind.  479;  Catterlin  v. 
Armstrong,  79  Ind.  514. 

Iowa. — Johnson  v.  Harmon,  19 
Iowa  56;  Anson  v.  Anson,  20  Iowa  55; 
Newcomb  v.  Dewey,  27  Iowa  381. 

Kentucky.  —  Cooper  v.  Martin,  i 
Dana  (Ky.)  23;  Crow  v.  Tinsley,  6 
Dana  (Ky.)402;  Macey  v.  Fenwick,  4 
B.  Mon.  (Ky.)  306. 

Maryland.  —  Harris  v.  Hooper,  50 
Md.  537;  Johnson  v.  Hambleton,  52 
Md.  378;  Leonard  v.  Groome,  47  Md. 

499- .     . 

Michigan.  —  Compare  Wilkinson  ». 
Green,  34  Mich.  221. 

Minnesota.  —  Rogers  v.  Holy<Jke,  14 
Minn.  220. 

Mississippi.  —  Brown  v.  Nevitt,  27 
Miss.  801. 

Missouri.  —  Valentine  v.  Havener, 
20  Mo.  133. 

Nebraska.  —  Cram  v.  Cotrell,  48  Neb. 
646;  White  V.  Bartlett,  14  Neb.  320; 
Renard  v.  Brown,  7  Neb.  449. 

New  Jersey.  —  McCall  v.  Yard,  9  N. 
J.  Eq.  358;  Gould  V.  Wheeler,  28  N.  J. 
Eq.  541;  Vanderveer  v.  Holcomb,  17 
N.  J.  Eq.  87;  Willink  v.  Morris  Canal, 
etc.,  Co.,  4  N.  J.  Eq.  377. 

New  York.  —  Peabody  v.  Roberts, 
47  Barb.  (N.  Y.)  91.  Compare  Waller 
V.  Harris,  7  Paige  (N.  Y.)  167;  Brain- 
ard  V.  Cooper,  10  N.  Y.  356;  Gage  v. 
Brewster,  31  N.  Y.  218;  Franklyn  v. 
Hayward,  61  How.  Pr.  (N.  Y.  Supreme 
Ct.)43;  Walsh  v.  Rutgers  F.  Ins,  Co., 


13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  33; 
Denton  v.  Ontario  County  Nat.  Bank, 
150  N.  Y.  126. 

North  Carolina.  —  Hinson  v.  Adrian, 
86  N.  Car.  61.  Citing  Cannon  v.  Par- 
ker, 81  N.  Car.  320.         ,. 

Ohio,  — Stewart  v.  Johnson,  30  Ohio 
St.  24.  Compare  Hess  v.  Feldkamp,  2 
Disney  (Ohio)  332. 

Oregon.  —  Besser  v.  Hawthorne,  3 
Oregon  129,  512;  De  Lashmutt  z/.  Sell- 
wood,  10  Oregon  319;  Sellwood  v. 
Gray,  11  Oregon  534;  Watson  v.  Dun- 
dee Mortg.,  etc.,  Co.,  12  Oregon  474. 

Texas. — Webb  v.  Maxan,  ir  Tex. 
678;  Mills  V.  Traylor,  30  Tex.  8. 

JVisconsin.  —  Farwell  v.  Murphy,  2 
Wis.  533,  9  Wis.  102. 

England.  —  Compare  Burgess  v. 
Sturges,  14  Beav.  440. 

In  Peabody  v.  Roberts,  47  Barb.  (N. 
\ .y  91,  the  court,  in  expressing  this 
rule,  said:  "  It  is  generally,  if  not 
universally,  true  as  a  legal  proposi- 
tion, that  no  person  can  be  affected 
or  prejudiced  by  legal  proceedings 
against  property  in  which  he  has  an 
interest,  unless  he,  or  those  under 
whom  he  derives  his  title,  were  made 
parties  to  them.  Whatever  exceptions 
may  be  found  to  this  general  principle, 
it  is  believed  they  owe  their  existence 
to  peculiar  statutory  provisions,  none 
of  which,  however,  apply  to  the  present 
controversy.  This  principle  is  so  thor- 
oughly grounded  in  the  early  sources  of 
constitutional  law  as  now  to  have  be- 
come one  of  its  fundamental  elements. 
And  accordingly  the  constitutions  of  the 
state  and  nation  alike  declare  that  no 
person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law,  which, 
according  to  the  well-settled  legal  defi- 
nition of  these  terms,  means  an  action 
or  legal  proceeding  against  him,  and 
not  one  against  the  party  from  whom 
he  may  have  derived  such  property, 
after  his  rights  have  become  vested, 
Campbell  v.  Hall,  16  N.  Y.  575.  Upon 
general  principles,  therefore,  there  can 
be  no  reason  for  depriving  the  junior 
mortgagee  of  his  right  to  foreclose  his 
mortgage,  and  sell  the  mortgaged, 
premises,  merely  because  they  have 
been  previously  sold  under  a  foreclos- 
ure  of   the   senior  mortgage    without 


9  Encyc.  PI.  &  Pr.  —  21 
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assignee  of  the  subsequent  mortgagee,*  and  the  trustees  named  in 
a  subsequent  mortgage  deed  of  trust,*  and  the  personal  representa- 
tives of  a  subsequent  mortgagee  are  necessary  parties  to  the  fore- 
closure of  the  first  mortgage.^  There  are,  indeed,  some  decisions 
which  appear  to  announce  a  contrary  rule,  but  it  is  believed  that 
an  examination  of  mojt  if  not  all  of  them  will  disclose  either 
that  the  difference  is  a  merely  verbal  one,  or  that,  in  so  far  as  they 
conflict  with  the  doctrine  above  stated,  they  have  been  modified  or 
overruled  by  other  decisions  in  the  same  jurisdiction.* 


making  him  a  party.  And  there  is 
nothing  whatever  in  the  instrument 
creating  the  security,  which  should 
produce  that  result;  particularly  as  a 
mortgage,  in  this  state,  is  well  settled 
to  be  only  a  lien  upon,  and  not  a  title 
to,  the  land.  *  *  *  a  foreclosure 
as  to  other  parties  cannot  be  sufficient 
to  divest  the  right  of  an  incumbrancer 
not  joined  in  the  action;  for  as  to  him 
there  can  be  no  foreclosure  under  such 
a  state  of  the  case.  He  must  have  his 
day  in  court,  under  the  principles  al- 
ready alluded  to,  before  his  rights  in 
the  mortgaged  premises,  imperfect  as 
they  may  be,  can  be  divested,  or  even 
seriously  impaired.  As  to  such  a 
party,  all  the  cases  agree  that  his  in- 
terests are  not  foreclosed  by  a  proceed- 
ing carried  on  only  against  others." 

Holder  of  Certificate  of  Purchase,  —  In 
Iowa  the  holder  of  a  certificate  of  pur- 
chase of  the  premises  at  the  sale  upon 
foreclosure  of  a  junior  mortgage  is  not, 
during  the  period  allowed  for  redemp- 
tion, a  necessary  party  to  the  foreclos- 
ure of  the  senior  mortgage,  though  if 
no  redemption  is  made,  and  the  pur- 
chaser obtains  a  sheriff's  deed,  it  will 
not  divest  the  lien  of  the  senior  mort- 
gage. Stanbrough  v.  Daniels,  77  Iowa 
561. 

In  Hew  York,  where  the  plaintiff  in  a 
first  mortgage  is  also  the  holder  of  a 
junior  mortgage,  he  is  required  to  set 
forth  in  his  complaint  all  the  claims  to 
the  mortgaged  premises,  and  his  rights 
are  barred  in  respect  to  those  not  men- 
tioned. Homoeopathic  Mut.  L.  Ins.  Co. 
V.  Sixbury,  17  Hun  (N.  Y.)  424,  where 
it  is  observed:  "  The  practice  of  the 
court  requires  that  the  complainant,  in 
his  bill,  should  set  out  all  his  claims 
upon  the  mortgaged  property,  and  have 
the  same  in  that  suit  duly  litigated  and 
disposed  of  by  the  decree,  and  that  if  he 
omits  to  set  out  any  incumbrance 
which  he  holds  upon  the  premises 
junior   to   the    mortgage    described    in 


the  bill,  such  junior  incumbrance  will 
be  cut  ofif  by  a  sale  on  a  decree  foreclos- 
ing the  first  mortgage,  and  making  no 
allusion  to  any  further  incumbrance. 
Tower  v.  White,  10  Paige  (N.  Y.)  395; 
Roosevelt  v.  Ellithorp,  10  Paige  (N. 
Y.)  415;  Wheeler  v.  VanKuren,  i  Barb. 
Ch.  (N.  Y.)  490.  As  a  general  rule,  a 
foreclosure  bars  the  claims  of  all  per- 
sons having  liens  subsequent  to  the 
mortgage  foreclosed,  who  were  parties 
to  the  suit.  The  complainant  was  a 
party,  and  if  he  omitted  to  set  up  the 
claim  upon  the  Mills  mortgage,  the 
neglect  was  his  own,  and  cannot  be 
remedied  by  undertaking  to  impose  a 
condition  on  the  judgment  of  foreclos- 
ure and  sale,  for  which  the  judgment 
itself  gives  no  warrant. 

"  True,  a  foreclosure  and  sale  upon  a 
prior  mortgage  does  not  affect  the  lien 
of  a  subsequent  mortgage  held  by  a 
third  party  not  a  party  to  the  suit,  and 
the  purchase  at  such  a  sale  takes  title 
only  as  against  the  parties  to  the  suit. 
This  is  because  the  owner  of  the  subse- 
quent incumbrance,  not  being  a  party 
to  the  suit,  has  had  no  opportunity  of 
setti»g  up  his  claims,  nor  has  he  had 
his  day  in  court.  In  this  case  the 
plaintiff  was  a  party  to  the  suit,  and 
might  have  set  for  all  his  claims." 

1.  Augustine  v.  Doud,  i  111.  App. 
588;  Winslow  V.  McCall,  32  Barb.  (N. 
Y.)  241. 

2.  Mercantile  Trust  Co.  v.  Portland, 
etc.,  R.  Co.,  10  Fed.  Rep.  604. 

3.  Shaw  V.  McNish.  i  Barb.  Ch.  (N. 
Y.)  326;  German  Sav.  Bank  v.  Muller, 
10  N.  Y.  Wkly.  Dig.  67.  Compare 
Lockman  v.  Reilly,  95  N.  Y.  64.  The 
first  mortgagee  may,  in  some  cases, 
take  out  letters  of  administration  of  the 
estate  of  a  deceased  second  mortgagee, 
in  order  that  there  may  be  a  proper 
party  before  the  court  in  determining 
the  lien  of  the  second  mortgage. 
Lothrop's  Case,  33  N.  J.  Eq.  246. 

4.  In  the  following  cases,  while  it  is 
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Extent  of  the  Eule.  —  The  general  rule  as  first  formulated  above  is 
applicable  to  foreclosure  by  advertisement  and  sale,*  but  not  to 
foreclosure  by  scire  facias^  nor  in  the  case  of  a  junior  mortgagee 
whose  mortgage  is  not  recorded '  nor  to  that  of  an  assignee 
from  such  a  mortgagee  whose  assignment  is  not  recorded.* 

The  Heirs  of  a  Junior  Mortgagee  are  not  necessary  parties  to  fore- 
closure.* But  an  heir  to  whom  one  of  the  notes  secured  by  the 
mortgage  is  given  by  the  mortgagee  during  his  lifetime,  is  a  neces- 
sary defendant.® 

Bemedy  of  Omitted  Party.  —  The  remedy  of  a  subsequent  mortgagee 
who  is  not  made  a  party  to  foreclosure  of  the  first  mortgage  is 
generally  to  redeem  from  the  sale,''  and  this  remedy  is  open  to 


said  that  the  subsequent  mortgagee  is 
not  a  necessary  party,  the  courts  evi- 
dently mean  that  he  is  not  a  necessary 
party  for  the  maintenance  of  the  suit, 
but  they  nevertheless  recognize  the 
necessity  of  joining  the  subsequent 
mortgagee  in  order  to  cut  off  his 
rights. 

California.  —  Carpentier  v.  Bren- 
ham,  40  Cal.  235;  Hay  ward  v.  Stearns, 
39  Cal.  58. 

Connecticut.  —  Smith  v.  Chapman,  4 
Conn.  344. 

Indiana.  —  Jewett  v.  Tomlinson,  137 
Ind.  326;  Proctor  v.  Baker,  15  Ind. 
178;  Meredith  v.  Lackey,  14  Ind.  529; 
Mack  V.  Grover,  12  Ind,  254;  Pattison 
V.  Shaw,  6  Ind.  377. 

Iowa.  -^  See  Stanbrough  v.  Daniels, 
77  Iowa  561. 

North  Carolina.  —  Kornegay  v. 
Farmers',  etc..  Steamboat  Co.,  107  N. 
Car.  115;  Williams  v.  Kerr,  113  N. 
Car.  306. 

South  Carolina.  —  Douthit  v.  Hipp, 
23  S.  Car.  205;  Adger  v.  Pringle,  11  S. 
Car.  545. 

In  Rowan  v.  Mercer,  10  Humph. 
(Tenn.)  359,  it  was  held  that  in  a  suit 
to  foreclose  a  chattel  mortgage  of  a 
slave,  a  subsequent  mortgagee  was  not 
a  necessary  party.  The  doctrine  is 
professedly  based  upon  Mims  v.  Mims, 
1  Humph.  (Tenn.)  425,  in  which  the 
question  presented  was  whether  a  prior 
mortgagee  was  a  necessary  party  in  a 
bill  brought  by  a  second  mortgagee  to 
foreclose,  and  in  which  it  was  decided 
that  the  prior  mortgagee  was  not  a 
necessary  party.  Since,  therefore.  Row- 
an V.  Mercer,  10  Humph.  (Tenn.)  359, 
appears  to  be  based  upon  a  miscancep- 
tion  of  a  former  decision  by  tht:  same 
court,  and  is  moreover  a  d'fferent 
species    of    foreclosure,    it    is    hardly 


to  be  taken  at  the  present  day  as  sup- 
porting a  rule  contrary  to  that  stated 
in  the  text. 

1.  Winslow  V.  McCall,  32  Barb.  (N. 
Y.)24i. 

2.  Kenyon  v.  Shreck,  52  111.  383,  where 
the  court, per  Lawrence;  J.,  says:  "  It 
is  to  be  remembered  that  the  right  of  a 
mortgagor,  or  his  grantees,  to  redeem, 
after  condition  broken,  is  a  purely 
equitable  right,  the  creation  of  courts 
of  chancery.  It  is  a  right  which  can  be 
asserted  only  in  a  court  of  equity,  and 
when  its  assertion  would  be  plainly  in- 
equitable that  court  will  withhold  its 
aid.  In  this  state,  when  the  foreclos- 
ure is  by  scire  facias  subsequent  in- 
cumbrancers are  cut  off,  though  not 
made  direct  parties  to  the  proceeding. 
When  the  foreclosure  is  by  bill  in 
chancery,  they  are  not  absolutely 
barred,  unless  made  parlies,  but  they 
cannot  be  permitted  to  assert  their 
equity  of  redemption  against  an  equity 
still  stronger." 

3.  Henderson  v.  Grammar,  66  Cal. 
332. 

4.  Reel  v.  Wilson,  64  Iowa  13. 

5.  Shaw  V.  McNish,  i  Barb.  Ch.  (N. 
Y.)  326;  Whitla  V.  Halliday,  4  Dr.  & 
War.  267.  Compare  Citizens'  Nat.  Bank 
V.  Dayton,  116  111.  257. 

6.  Jeneson  v.  Jeneson,  66  111.  259. 

7.  Simmons  v.  Taylor,  38  Fed.  Rep. 
682;  Clary  v.  Marshall,  5  B.  Mon. 
(Ky.)  274;  Williams  v.  Brownlee,  loi 
Mo.  309;  Renard  v.  Brown,  7  Neb.  449. 
And  see  generally  cases  cited  supra, 
p.  321.  note  I. 

After  Satisfaction  of  Debt.  —  A  junior 
mortgagee's  right  of  redemption  does 
not  of  course  continue  after  the  satis- 
faction of  his  debt,  even  though  he 
was  not  made  a  party  to  the  foreclos- 
ure  of   the  senior  mortgage,  and  not- 
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an  assignee  in  bankruptcy  of  the  junior  mortgagee.*  In  some 
jurisdictions  the  omitted  incumbrancer  may  afterward  bring  a  suit 
to  foreclose  his  own  mortgage.*  But  it  is  held  that  he  cannot 
maintain  an  action  to  reach  surplus  moneys  arising  from  the  sale 
upon  the  foreclosure  of  the  first  mortgage.' 

(i)  Subsequent  Judgment  Lienor*  —  Oeneral  Eule.  —  For  reasons  similar 
to  those  which  require  a  junior  mortgagee  to  be  joined  in  a  fore- 
closure suit,  the  general  rule  is  that  the  holder  of  a  judgment 
obtained  against  the  mortgagor  after  the  execution  of  the  mort- 
gage  is  a  necessary  party.^     This  applies  even  to  the  foreclosure. 


withstanding  the  second  mortgage  was 
in  the  form  of  an  absolute  conveyance. 
McHenry  v.  Cooper,  27  Iowa  137. 

In  Ohio  the  purchaser  at  foreclosure 
sale  of  the  first  mortgage  may  require 
a  second  mortgagee  not  made  a  party 
to  exercise  his  right  of  redemption 
within  a  reasonable  time  or  be  fore- 
closed Hess  V.  Feldkamp,  2  Disney 
(Ohio)  332. 

1.  Avery  v.  Ryerson,  34  Mich.  362. 

2.  Indiana.  —  Coleman  v.  Wither- 
spoon,  76  Ind.  285.  McKernan  v.  Neff, 
43  Ind. 503. 

Nejv  yersey.  —  Atwater  v.  West,  28 
N.  J.  Eq.  361;  Chilver  v.  Weston,  27 
N.  J.  Eq.  435. 

New  York.  —  Walsh  v.  Rutgers  F. 
Ins.  Co.,  13  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  33;  Peabody  v.  Roberts,  47  Barb. 
(N.  Y.)9i. 

Ohio.  —  HoUiger  v.  Bates,  43  Ohio 
St.  437;  Stewart  v.  Johnson,  30  Ohio  St. 
24;  Childs  V.  Childs,  10  Ohio  St.  339. 

Oregon.  —  Besser  v.  Hawthorne,  3 
Oregon  129,  512. 

8.  Fliess  V.  Buckley,  90  N.  Y.  286. 

4.  California.  —  Alexander  v.  Green- 
wood, 24  Cal.  506,  where  the  court  said: 
"  If  Greenwood  had  been  made  a  party 
to  the  foreclosure  suit  of  Winne,  he 
might  have  made  it  appear  that  the 
mortgage  debt  had  been  paid,  in  whole 
or  in  part,  or  that  some  portion  of  the 
land  was  not  properly  subject  to  the 
mortgage  as  against  his  judgment,  or 
that  some  other  fact  existed  that  would 
have  rendered  his  lien  more  valuable 
or  effectual.  And  on  the  other  hand, 
his  right  of  sale  might  have  been  cut 
off,  and  his  remedy  restricted  to  the 
receipt  of  the  overplus  money  arising 
from  the  sale  under  the  foreclosure, 
and  the  statutory  right  of  redemption 
from  the  sale.  He  was  not  a  party  to 
the  foreclosure  suit,  and  his  rights  are 
not  affected  by  the  decree  in  that  case, 
for  a  decree  of  foreclosure  is  conclusive 


only  upon  the  rights  of  the  parties  who> 
are  before  the  court.  Montgomery  v. 
Tutt,  II  Cal.  315;  Goodenow  v.  Ewer, 
16  Cal.  469." 

Florida.  —  Ritch  v.  Eichelberger,  13 
Fla.  169. 

Maryland.  —  Harris  v.  Hooper,  50 
Md.  537. 

A^ew  York.  —  Haines  v.  Beach,  3 
Johns.  Ch.  (N.  Y.)466;  Arnot  v.  Post,, 
6  Hill  (N.  Y.)  65;  Brainard  v.  Cooper, 
10  N.  Y.  356;  Morris  v.  Wheeler,  45  N. 
Y.  708. 

North  Carolina.  —  Hinson  v.  Adrian, 
86  N.  Car.  61. 

Oregon.  —  DeLashmutt  v.  Sellwood, 
ID  Oregon  319. 

South  Carolina.  —  De  Saussure  v. 
Bollmann,  7  S.  Car.  332. 

Virginia.  —  Moon  v.  Wellford,  84 
Va.  34. 

United  States.  —  Atkins  v.  Volmer, 
21  Fed.  Rep.  697. 

Foreclosure  Sale  Conveys  no  Title.  —  It 
is  held  in  Oregon  that  the  foreclosure 
of  a  first  mortgage  without  making  a 
subsequent  judgment  lienor  a  party  in 
no  way  affects  the  latter's  rights,  and 
that  a  sale  under  his  judgment  con- 
veys the  legal  title  to  the  purchaser 
notwithstanding  a  prior  sale  under  the 
foreclosure  decree.  DeLashmutt  v. 
Sellwood,  10  Oregon  319,  where  the 
court  reviews  the  authorities  as  fol- 
lows: "  The  decision  in  Post  v.  Arnot, 
2  Den.  (N.  Y.)  344,  has  been  cited  as  sup- 
porting this  [the  opposite]  view.  Un- 
fortunately, this  was  only  one  of  twO' 
questions  presented  and  considered  ia 
that  case,  and  the  decision  might  well 
stand  upon  the  determination  of  either 
in  a  given  manner  by  a  majority  of 
the  court  or  even  by  the  concurrence 
of  minorities  on  both.  Eleven  sena- 
tors voted  for  the  reversal  and  nine 
against  it.  Only  six  of  those  voting  in 
the  majority  expressed  opinions,  and 
two  of  these  placed  their  judgment  ore 
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of  a  mortgage  given  for  the  purchase  price  of  the  premises.* 

Where  the  Mortgage  Corers  a  Homestead,  a  judgment  creditor  has  IVO 
lien,  and  is   therefore,  not  a  necessary  party.* 

(j)  Subsequent  Mechanics'  Lienors.  —  Under  a  mechanic's  lien  law  it 
has  been  held  that  the  owner  of  a  mechanic's  lien  which  is  junior 
to  the  mortgage  cannot  be  prejudiced  by  a  foreclosure  to  which 
he  is  not  a  party,  and  that  he  may  afterwards  redeem.'     The 


he  other  ground.  It  cannot  be  said 
with  any  kind  of  certainty  that  any  prin- 
ciple was  determined  by  this  decision, 
or  that  it  has  any  weight  as  an  author- 
ity on  either  of  the  questions  it  in- 
volved. Kortright  v.  Cady,  21  N.  Y.  343. 
And  it  is  quite  sure  that  it  has  not 
been  followed  in  the  state  where  it  was 
rendered,  or  elsewhere.  Walsh  v.  Rut- 
gers F.  Ins.  Co.,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  33;  Peabody  v.  Roberts,  47 
Barb.  (N.  Y.)  100.  And  besides,  we 
regard  the  question  as  virtually  settled 
the  other  way  in  this  state  by  the  de- 
cision of  this  court  in  the  case  of  Bes- 
ser  V.  Hawthorne,  3  Oregon  512, 
affirming  the  decree  of  the  Circuit 
Court,  also  reported  in  the  same  vol- 
ume, on  page  129." 

In  New  York  the  statute  providing 
foreclosure  by  advertisement  and  sale 
expressly  requires  that  notice  be  served 
upon  "  all  persons  having  a  lien  by  or 
under  a  judgment."  New  York  Laws, 
1844,  §  346.  But  it  is  held  that  the 
rights  of  a  subsequent  judgment  lienor 
may  be  barred  without  the  service  of 
such  notice,  even  though  he  has  actual 
knowledge  of  the  proceedings.  Root 
V.  Wheeler,  12  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  294.  So  a  judgment  lien 
perfected  after  the  first  publication  of 
the  notice  and  before  sale  is  not  cut  off 
without  service  in  the  prescribed  way. 
Groff  V.  Morehouse,  51  N.  Y.  503. 

In  California  it  was  held  that  the  pur- 
chaser at  an  execution  sale,  under  a 
subsequent  judgment,  is  not  a  neces- 
sary party,  but  is  bound  by  the  fore- 
closure decree.  Wise  v.  Griffith,  78  Cal. 
152. 

Alias  Summons.  —  But  the  failure  to 
serve  a  subsequent  judgment  lienor 
with  summons  may  be  cured  by  the 
issuance  of  an  alias  writ.  Waldo  v. 
Williams,  3  111.  470,  where  the  court 
said:  "In  relation  to  the  first  error  re- 
lied on,  the  court  are  satisfied  that  the 
informality  complained  of  worked  no 
injury  to  any  of  the  defendants  below. 
The  defendant  (Absalom  Smith)  who 
had  not  been   served  with  process  at 


the  time  of  entering  the  first  inter- 
locutory decree,  and  the  only  person 
that  could  be  injured  by  it,  was  subse- 
quently summoned  to  appear,  and  had 
a  day  in  court  to  answer  the  bill.  This 
cured  the  irregularity." 

1.  Winebrener  v.  Johnson,  7  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  202. 
Compare  De  Saussure  v.  BoUmann,  7 
S.  Car.  329. 

2.  Sutherland  v.  Tyner,  72  Iowa  232, 
following  Grant  v.  Parsons,  67  Iowa  31. 

3.  Jones  v.  Hartsock,  42  Iowa  147, 
where  the  court  said:  "It  is  further 
claimed  that  Jones  was  not  interested, 
in  the  sense  of  this  section,  that  it  re- 
quires an  interest  both  in  the  contro- 
versy and  in  the  property  charged  with 
the  lien.  Such  a  construction  cannot 
be  admitted.  It  refers  to  classes  of 
persons  who  are  not  affected  by  the 
proceedings,  unless  made  parties. 
These  are  all  persons  interested  in  the 
controversy,  and  all  persons  interested 
in  the  property  charged  with  the  lien. 
In  Evans  v.  Tripp,  35  Iowa  371,  it  was 
held  under  this  section  that  the  rights 
of  a  junior  mortgagee  were  not  affected 
by  the  foreclosure  of  a  mechanic's  lien 
to  which  he  was  not  made  a  party. 
This  case  refers  to  State  v.  Eads,  15 
Iowa  114  and  Shields  v.  Keys,  24 
Iowa  298,  cited  by  appellant,  and 
shows  their  inapplicability  to  this  sec- 
tion. If  a  junior  mortgagee  is  so  in- 
terested in  the  controversy  and  in  the 
property,  that  he  has  rights  which  are 
not  affected  by  a  foreclosure  of  a  me- 
chanic's lien  to  which  he  is  not  made 
a  party,  no  satisfactory  reason  can  be 
given  why  the  holder  of  a  junior 
mechanic's  Hen  is  not  equally  inter- 
ested." 

In  Nebraska,  however,  the  court  at  an 
early  day,  construing  a  mechanic's 
lien  law,  since  repealed,  held  that  the 
owner  of  such  a  lien  was  not  entitled 
to  redeem  the  mortgage,  nor  could  he 
acquire  any  interest  in  the  premises  by 
the  recovery  of  a  judgment  after  fore- 
closure and  sale.  Eaton  v.  Bender,  z 
Neb.  426. 
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assignee  of  a  mechanic's  lien,  which  attached  prior  to  the  mort- 
gage, but  which  was  not  reduced  to  a  decree  until  after  the  exe- 
cution of  the  mortgage,  was  held  to- be  a  necessary  party.*  So  a 
prior  mechanic's  lienor  is  not  affected  by  a  decree  which  makes 
no  provision  for  the  ascertainment  of  his  claim,  though  he  was 
nominally  made  a  party.* 

Parties  to  Foreclosure  of  Subsequent  Kechanic's  Lien.  —  On  the  Other  hand,^ 
in  the  foreclosure  of  a  subsequent  mechanic's  lien  a  prior  mort- 
gagee has  been  held  to  be  not  even  a  proper  party.' 

(k)  Tax  Purchasers.  —  In  some  states  the  holder  of  a  tax  title  to 
the  mortgaged  premises  is  a  necessary  party  to  foreclosure.* 
Where  it  is  alleged  in  the  foreclosure  petition  that  a  tax  deed  has 
been  issued  to  one  of  the  defendants,  and  that  the  plaintiffs  have 
redeemed  from  the  tax  liens,  the  municipality  which  issued  the 
tax  deed  is  not  a  necessary  party.* 

(l)  Prior  Lessees  and  Tenants  in  Possession.  —  It  is  elsewhere  shown  ® 
that  a  lessee  subsequent  to  the  mortgage  is  not  as  a  rule  a  neces- 
sary defendant  in  a  foreclosure  suit.  It  seems  clear  upon  princi- 
ple, however,  that  the  rights  of  a  lessee  whose  lease  was  executed 
prior  to  the  mortgage  cannot  be  cut  off  by  any  proceeding  to 
which  he  is  not  a  party.''     In  the  absence  of  a  statute  requiring 


1.  Atkins  V.  Volmer,  21  Fed.  Rep. 
697,  where  the  court,  per  Nelson,  J., 
said:  "  Although  the  plaintiff's  mort- 
gage was  filed  of  record  previous  to 
the  commencement  of  the  proceedings 
to  enforce  the  lien  of  defendant's 
grantors,  it  did  not  thereby  take  pre- 
cedence as  a  prior  lien.  The  me- 
chanic's lien  operated  as  such  from  the 
time  of  furnishing  the  materials,  which 
commenced  August  22,  1876,  and  the 
statutory  steps  necessary  to  complete 
and  perfect  it  being  pursued,  the  plain- 
tiffs acquired,  by  foreclosure  of  the 
mortgage  and  purchase  at  the  sale,  no 
right  to  eject  the  defendant  Volmer 
from  the  premises.  The  plaintiff  in 
this  case,  standing  in  the  position  of  a 
subsequent  incumbrancer  to  the  lien 
of  the  defendant  Volmer's  grantors, 
which  has  never  been  paid,  is  not  en- 
titled to  recover  in  this  proceeding.  It 
is  not  necessary  to  decide  at  this  time 
whether  a  bill  to  redeem  will  lie." 

2.  Emigrant  Industrial  Sav.  Bank  v. 
Goldman,  75  N.  Y.  127. 

3.  Smith  V.  Shaffer,  46  Md.  573. 

4.  Ayres  v.  Adair  County,  61  Iowa 
728,  compare  Crum  v.  Cotting,  22 
Iowa  411:  Becker  v.  Howard,  66  N. 
Y.  5;  Roosevelt  Hospital  v.  Dowley, 
57  How.  Pr.  (N.  Y.  Supreme  Ct.)  489. 

In  Indiana  the  holder  of  a  tax  cer- 
tificate  is  concluded   by   a   decree   of 


foreclosure  to  which  he  is  a  party, 
even  though  the  complaint  makes  no 
mention  of  the  tax  lien,  and  alleges 
that  defendant's  interest  rests  upon 
other  grounds.  Adair  v.  Mergen- 
theim,  114  Ind.  303. 

In  Nebraska  it  is  said  that  the  holders 
of  tax  deeds  are  not  proper  parties  to 
foreclosure  proceedings,  although,  if 
they  are  made  such,  they  may  defend 
their  title.    Hurley  v.  Cox,  9  Neb.  230. 

6.  Straka  v.  Lander,  60  Wis.  115. 

6.  See  infra,  V.  2.  b.  (8)  Subsequent 
Lessees, 

7.  Enos  V.  Cook,  65  Cal.  175;  Beek- 
man  v.  Hudson  River,  etc.,  R.  Co.,  35 
Fed.  Rep.  3.  See  Hirsch  v.  Living- 
ston, 3  Hun  (N.  Y.)  9,  where  it  was 
held  that  a  purchaser  at  the  foreclos- 
ure sale  should  be  relieved  of  his  bid, 
where  it  was  shown  that  certain  ten- 
ants in  possession  had  not  been  made 
parties.  It  does  not  appear,  however, 
whether  the  rights  of  these  tenants 
were  acquired  prior  or  subsequent  to 
the  mortgage. 

The  same  conclusion  was  reached  in 
respect  to  a  subsequent  lessee  in 
Welsh  V.  Schoen,  59  Hun  (N.  Y.)  356. 
See  also  Richardson  v.  Hadsall,  106 
111.  479,  where  the  court  says:  "  It  is 
claimed  by  appellants  that  A.  G.  Rich- 
ardson had  no  interest  in  the  prem- 
ises, but   upon   his   cross-examination 
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it,*  a  bill  or  petition  to  foreclose  which  fails  to  join  the  party  in 
possession  would  not  be  demurrable ;  but  such  a  party  is  in  any 
event  a  proper  defendant.* 

(m)  Prior  Incumbrancers  —  Not  Ctenerally  Necessary  Parties.  —  In  a  proceed- 
ing to  foreclose  a  mortgage  upon  premises  which  are  subject  to 
prior  mortgages  and  other  liens,  it  is  not  necessary  to  the  validity 
of  the  suit  to  join  as  parties  the  holders  of  such  incumbrances,  but 
their  rights  remain  the  same  whether  joined  or  not.' 


it  appears  that  he  has  lived  on  the 
premises  for  a  number  of  years,  and 
the  only  reasonable  conclusion  to  be 
reached  from  what  he  says  is  that  he 
is  a  tenant  in  possession.  If  we  are 
correct  in  this,  he  was  a  necessary 
party  to  the  bill.  He  had  an  interest 
in  the  premises  which  the  decree  would 
not  cut  off  unless  he  was  a  party." 

An  assignee  of  a  lease  is  not  a 
necessary  party  to  the  foreclosure  of  a 
mortgage  of  other  property  given  sub- 
sequently to  secure  such  lease.  Wine- 
man  V.  Phillips,  93  Mich.  223. 

1.  In  Arkansas  an  early  statute  pro- 
vides for  making  the  "  actual  occu- 
piers "  of  the  mortgaged  premises 
parties.  McLain  v.  Smith,  4  Ark.  244. 
And  a  failure  to  join  such  persons  is 
not  only  ground  of  demurrer,  but  is  a 
valid  objection  even  at  the  hearing. 
Buckner  v.  Sessions,  27  Ark.  219;  Mc- 
Lain V.  Smith,  4  Ark.  244,  where  the 
court  said:  "  The  object  of  the  petition 
is  to  foreclose  a  mortgage  upon  real 
estate,  but  the  mortgagor  alone  is 
made  a  party  defendant  to  the  suit, 
and  the  petition  is  wholly  silent  as  to 
the  actual  occupiers  of  the  land,  al- 
though the  statute  is  imperative  that  it 
shall  embrace  and  be  against  both  the 
mortgagor  and  the  actual  occupiers; 
nor  is  there  even  an  attempt  to  justify 
or  excuse  the  omission  to  proceed 
against  the  actual  occupier,  or  to  war- 
rant the  conclusion  that  the  premises 
were  unoccupied.  If  they  were  occu- 
pied, there  can  be  no  doubt  that,  in 
proceedings  under  this  statute,  the 
occupant,  without  any  regard  to  his 
interest  in  the  subject-matter  of  litiga- 
tion, was  a  necessary  party  to  the  suit 
because  the  statute  has  so  declared, 
and  its  injunction  cannot  be  disre- 
garded; and  until  he  was  legally  be- 
fore the  court  as  a  party  to  the  pro- 
ceedings, no  valid  judgment  or  decree 
could  be  pronounced  in  favor  of  the 
petitioners;  and  if  there  was  in  fact  no 
occupant  of  the  lands,  or  if  they  were  in 


the  actual  possession  of  the  mortgagor, 
that  fact  should  appear  in  the  petition. 
And  the  omission  to  make  the  actual 
occupier  a  party,  without  showing 
some  adequate  reason  therefor,  would 
in  such  cases  not  only  be  a  ground  of 
demurrer,  but  also  a  valid  objection  to 
any  decree  against  the  mortgagor,  even 
at  the  final  hearing.  See  Mitford's 
Pleading,  113  to   147." 

In  Iowa  a  statute  similar  to  that  in 
Arkansas,  just  noticed,  was  enacted. 
Iowa  Acts  1843,  P-  442,  ^  4.  But  it 
was  held  that  the  omission  of  the  occu- 
pant would  not  invalidate  the  proceed- 
ings, though  his  rights  could  not  be 
prejudiced  thereby.  "  Will  a  failure  to 
make  such  occupant  a  party  invalidate  a 
title  otherwise  regular?  We  think  not. 
It  might  have  the  effect  of  letting  him  in 
to  redeem  upon  a  bill  filed  for  that  pur- 
pose; or  he  might  possibly  complain 
and  attack  the  decree  for  any  collu- 
sion between  the  mortgagor  and  mort- 
gagee, whereby  he  was  injured.  And 
so  in  various  methods  he  might  be  en- 
titled to  relief,  but  we  do  not  think  a 
failure  to  make  him  a  party  is  such  a 
fatal  defect  or  irregularity  as  to  render 
invalid  or  void  all  the  proceedings 
against  the  mortgagor.  He  might  not 
be  bound  by  them,  but  this  is  quite  a 
different  thing  from  holding  that  the 
proceedings  are  void,  because  he  was 
not  made  a  party."  Suiter  v.  Turner, 
10  Iowa  527. 

2.  Richardson  v.  Hadsall,  106  111. 
476;  Ruyter  v.  Reid,  121  N.  Y.  498,  25 
N.  E.  Rep.  377;  Cruger  v.  Daniel,  Mc- 
Mull.  Eq.  (S.  Car.)  196.  the  court  say- 
ing: "  The  tenant  in  possession  of  the 
land  is  always  a  proper  party  to  a  bill 
for  foreclosure;"  Martin  v.  Morris,  62 
Wis.  418. 

3.  Alabama.  —  Flournoy  v.  Harper, 
81  Ala.  494. 

Arkansas. — White  v.  Holman,  32 
Ark    753. 

Florida.  —  Broward  7/.  Hoeg.  15  Fla. 
370. 
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Proper  Parties.  —  It  IS  held  in  many  jurisdictions  that    such   an 
incumbrancer,  while  not  a  necessary,    is  nevertheless  a   proper 


///i«<»ij.  —  Galford  v.  Gillett,  55  111. 
App.  576;  Crawford  v.  Munford.  29 
III.  App.  445. 

IfuHiiHa.  —  Pattison  v.  Shaw,  6  Ind. 
377;  Wright  v.  Bundy,  11  Ind.  39S. 

Iowa.  —  Heimstreei  v.  Winnie,  10 
Iowa  430;  Standish  v.   Dow,   21  Iowa 

363. 

Nebraska.  —  Stratton  v.  Reisdorph, 
35  Neb.  314;  Forrer  v.  Kloke,  lo  Neb. 
373;  White  V.  Bartlett,  14  Neb.  320. 

Neio  Jt-rsey.  —  Hudnit  v.  Nash,  16 
N.  J.  Eq.  550;  Gihon  v.  Belleville  White 
Lead  Co.,  7  N.  J.  Eq.  536. 

A^ew  York.  —  Eagle  F.  Co.  v.  Lent, 
6  Paige  (N.  Y.)  635;  Adams  v.  Mc- 
Partlin,  n  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  369,  reviewing  the  authori- 
ties; Chapman  v.  West,  17  N.  Y.  125; 
Hancock  v.  Hancock,  22  N.  Y.  568; 
Smith  V.  Roberts,  91  N.  Y.  470;  Emi- 
grant Industrial  Sav.  Bank  v.  Gold- 
man, 75  N.  Y.  127;  Goebel  v.  Iffla,  iii 
N.  Y.  170;  Ruyter  v.  Reid,  121  N.  Y. 
505. 

South  Carolina.  —  Warren  v.  Bur- 
ton, 9  S.  Car.  197;  Evans  v.  McLucas, 
12  S.  Car.  56. 

Texas.  —  Hague  v.  Jackson,  71  Tex. 
761. 

United  States.  —  Carey  v.  Houston, 
etc.,  R.  Co.  161  U.  S.  115;  Wabash,  etc., 
R.  Co.  V.  Central  Trust  Co..  22  Fed. 
Rep.  138;  Jerome  v.  McCarter,  94 
U.  S.  736,  where  the  court  said: 
"  The  subject  has  been  under  consid- 
eration by  this  court  in  Hagan  v. 
Walker,  14  How.  (U.  S.)  37,  in  which 
it  was  shown  that  it  is  not  necessary  in 
all  cases  to  make  a  prior  mortgagee  a 
party.  And  it  is  not  easy  to  see  why 
it  should  be  in  any  case,  when  the  de- 
cree asked  cannot  injure  or  affect  him. 
In  Payne  v.  Hook,  7  Wall.  (U.  S.)  432, 
it  was  said:  '  It  can  never  be  indispen- 
sable to  make  defendants  of  those 
against  whom  nothing  is  alleged,  and 
from  whom  no  relief  is  asked.'  See 
also  French  v.  Shoemaker,  14  Wall. 
(U.  S.)  315.  We  think  this  is  the  cor- 
rect rule.  It  is  certainly  consonant 
with  reason,  and  we  see  nothing  in  the 
present  case  that  justifies  a  departure 
from  it.  We  hold,  therefore,  that  the 
bill  is  not  defective  for  want  of  proper 
parties." 

England.  —  Rose  v.  Page,  2  Sim.  471; 
Delabere  v.  Norwood,  3  Swanst.  144; 
Richards  v.  Cooper,  5  Beav.  304. 


A  Prior  Judgment  Creditor  cannot  be 
made  a  party  for  the  purpose  of  trying 
the  validity  of  his  claim.  Kent  v.  Pop- 
ham,  6  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  336.  Compare  Frost  v.  Koon,  30 
N.  Y.  428. 

Prior  Anntiitant.  —  It  has  been  held 
that  parties  having  prior  annuities 
charged  against  the  mortgaged  prem- 
ises were  not  proper  defendants.  Dela- 
bere V.  Norwood,  3  Swanst.  144. 

A  Prior  mortgagee's  Bights  Cannot  be 
Prejudiced  by  a  decree  to  which  he  is 
not  a  party.  Ducker  v.  Belt,  3  Md. 
Ch.  13;  Rucks  V.  Taylor,  49  Miss.  552; 
Smith  V.  Roberts,  91  N.  Y.  470. 

No  portion  of  the  proceeds  of  the  fore- 
closure sale  can  be  applied  to  the  liqui- 
dation of  such  a  prior  mortgage.  Bache 
V.  Doscher,  67  N.  Y.  429,  affirming  41 
N.  Y.  Super.  Ct.  150. 

Assignee  of  Prior  Mortgagee.  —  Where 
a  prior  mortgagee  was  made  a  party 
under  an  averment  that  his  lien  was 
inferior  to  plaintiff's,  when  in  fact  the 
prior  mortgage  had  been  assigned,  as 
plaintiff  knew,  a  decree  by  default 
against  such  prior  mortgagee  will  not 
affect  the  assignee's  rights.  Dicker- 
man  V.  Lust,  66  Iowa  444,  the  court 
saying:  "  The  plaintiff  insists  that  the 
lien,  even  if  it  had  been  held  by  Tay- 
lor when  Spillman  commenced  his  suit, 
could  not  be  cut  off  in  that  way. 
Whether  this  is  so  or  not  we  need  not 
determine.  The  plaintiff  had  become 
the  owner  of  the  Taylor  note  and  mort- 
gage before  Spillman  commenced  his 
suit.  Taylor  had  parted  with  his  in- 
terest, and  a  decree  against  him  could 
not,  under  the  circumstances,  bind  the 
plaintiff.  It  is  true,  the  assignment 
does  not  appear  to  have  been  recorded, 
and  Spillman  contends  that  this  fact 
was  sufficient  to  justify  Spillman  in 
supposing  that,  in  becoming  a  pur- 
chaser at  his  foreclosure  sale,  he  was 
acquiring  the  land  free  from  the  Taylor 
mortgage,  and  that  for  this  reason  he 
has  acquired  a  superior  equity.  But 
the  fact  appears  to  be  that,  while  the 
plaintiff's  assignment  was  not  record- 
ed, the  defendant  Spillman  had  actual 
knowledge  of  it  before  he  purchased, 
and  even  before  he  took  a  decree.  Un- 
der such  circumstances,  we  cannot 
think  that  the  plaintiff's  rights  became 
divested.  Such,  indeed,  appears  to 
have  been  the  view  of  the  court  below. 
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party  to  the  foreclosure  suit.*      And  this  is   particularly    true 


The  plaintiff's  claim,  in  respect  to  forty 
acres  of  the  mortgaged  land,  was  sus- 
tained. Its  decree  in  favor  of  the  de- 
fendant Spillman,  in  respect  to  the 
tract  of  eighty  acres,  must  have  been 
based  upon  the  sheriff's  deed  made  to 
Spillman  under  his  redemption  from 
the  Paine  mortgage  debt.  But  it  ap- 
pears to  us  that  Spillman's  claim  can- 
not be  sustained  under  either  deed. 
His  claim  in  respect  to  the  tract  of 
iorty  acres  rests  upon  one  deed  only — 
the  deed  made  to  him  in  pursuance  of 
his  own  foreclosure." 

The  Assignee  of  a  Kechanic's  Lien  has 
been  held  to  be  a  necessary  defendant 
in  the  foreclosure  of  a  subsequent  mort- 
gage. Atkins  V.  Volmer,  21  Fed.  Rep. 
697. 

In  Kentucky  it  was  declared  at  an 
early  date  that  the  prior  mortgagee 
was  a  necessary  party.  Clark  v.  Pren- 
tice, 3  Dana  (Ky.)469,  where  the  court 
said:  "  The  elder  mortgagees  were, 
most  assuredly,  proper  and  necessary 
parties.  They  were  interested  in  the 
property  sought  to  be  sold,  held  the 
legal  title,  and  had  an  equitable  pri- 
ority in  the  distribution  of  the  proceeds 
of  sale  of  the  mortgaged  premises;  and 
there  is  an  obvious  propriety  in  bring- 
ing all  of  them  before  the  court — that 
the  chancellor  may  finally  settle  their 
respective  rights  and  interests  as  well 
as  be  able  to  vest  a  good  title  in  the 
purchaser,  under  the  sale.  The  inter- 
est of  mortgagors  and  mortgagees,  as 
well  as  the  safety  and  security  of  pur- 
chasers, would  dictate  the  propriety  of 
this  course.  The  only  legal  title  to  the 
property  is  vested  in  the  elder  mort- 
gagees, and  cannot  be  passed  to  the 
purchasers  without  having  them  be- 
fore the  court.  If  each  of  several  suc- 
cessive mortgagees  could  have  a  decree 
of  sale,  in  his  separate  suit,  there 
would  be  no  confidence  in  judicial 
sales;  the  property  would  be  sacri- 
ficed to  the  injury  of  debtor  and  cred- 
itor, and  the  rights  of  purchasers  in- 
volved in  uncertainty  and  doubt.  It 
was  the  duty  of  the  complainants,  if 
they  knew  that  prior  mortgages  existed 
on  the  same  property  to  bring  the 
mortgagees  before  the  court.  And  if 
the  court  is  judicially  apprised  of  it,  in 
the  progress  of  the  case,  it  becomes 
his  duty  to  require  the  complainant  to 
make  them  parties  and  bring  them  be- 
fore the  court." 


In  Kiasisaippi  it  is  held  that  a  senior 
mortgagee  who  is  not  a  party  to  the 
suit  of  a  junior  mortgagee  to  foreclose 
may  enjoin  the  execution  of  the  de- 
cree.    Rucks  V.  Taylor,  49  Miss.  552. 

1.  Indiana.  —  Masters  z/.  Templeton, 
92  Ind.  447,  citing  ^tna  L.  Ins.  Co.  v. 
Finch,  84  Ind.  301;  Ulrich  v.  Dris- 
chell,  88  Ind.  354;  Fitzpatrick  v. 
Papa,  89  Ind.  17. 

Iowa. — Heimstreet  v.  Winnie,  10 
Iowa   430;  Standish  v.  Dow,  21    Iowa 

363- 

Kentucky.  —  Champlin  v.  Foster,  7 
B.  Mon.  (Ky.)  104. 

Minnesota.  —  Foster  v.  Johnson,  44 
Minn.  290. 

Mississippi.  —  Waters  v.  Bossel,  58 
Miss.  602. 

Nebraska.  —  White  v.  Bartlett,  14 
Neb.  320. 

New  York.  —  Guilford  v.  Jacobie,  69 
Hun  (N.  Y.)  420;  Vanderkemp  v. 
Shelton,  11  Paige  (N.  Y.)  28;  Metro- 
politan Trust  Co.  V.  Tonawanda  Val- 
ley, etc.,  R.  Co.,  18  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  368. 

South  Carolina.  —  Warren  v.  Burton, 
9  S.  Car.   197. 

Texas.  —  Hall  v.  Hall,  11  Tex.  546. 

Contra. —  Hudnit  v.  Nash,  16  N.  J. 
Eq.  550;  and  see  English  cases  cited 
supra,  p.  —  ,  note  i. 

Prior  Mortgagee  Proceeding  in  Plaintiff's 
Name.  —  Where  the  second  mortgagee 
brings  a  foreclosure  suit  making  the 
prior  mortgagee  a  party,  and  pending 
the  litigation  the  mortgagor  settles 
with  the  plaintiff,  who  thereupon  sus- 
pends his  proceeding,  the  prior  mort- 
gagee is  not  entitled  to  have  the  plain- 
tiff's bill  dismissed  with  costs,  since  he 
may  proceed  with  the  cause  in  the 
plaintiff's  name.  Anonymous,  8  N.  J. 
Eq.  174. 

In  New  York  a  prior  mortgagee  is  a 
proper  party  defendant  for  the  purpose 
of  ascertaining  the  amount  due  on  his 
mortgage.  Smith  v.  Davis,  4  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  158;  Metropol- 
itan Trust  Co.  V.  Tonawanda  Vallev, 
etc.,  R.  Co.,  18  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  368.  affirming  106  N.  Y.  673; 
Holcomb  V.  Holcomb,  2  Barb.  (N.  Y.) 
20;  Emigrant  Industrial  Sav.  Bank  v. 
Goldman.  75  N.  Y.  132;  Smith  v.  Rob- 
erts, 62  How.  Pr.  (N.  Y.  Supreme  Ct.) 
200;  Guilford  v.  Jacobie,  69  Hun  (N. 
Y.  420.  sAnd  he  may  in  such  proceed, 
ing  demand  a  foreclosure  of   his   mort. 
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where  the  bill  prays  for  a  receiver.*  It  is  also  permissible  in  some 
cases  to  make  a  prior  claimant  a  party  in  order  to  determine  the 
priority  of  the  lien.*  Where  the  different  claimants  are  all  before 
the  court  in  this  manner,  the  decree  should,  of  course,  provide 
for  payment  in  the  order  of  priority,'  So  where  a  defendant 
holds  mortgages  both  prior  and  subsequent  to  that  in  suit,  he 
may  have  his  prior  one  paid  from  the  proceeds  of  the  sale  before 
any  portion  thereof  is  applied  on  plaintiff's  mortgage.* 

Where  Entire  Estate  is  to  be  Sold.  —  Sometimes  the  prior  mortgagee 
is  made  a  party  in  order  that  the  entire  estate  may  be  sold  and 
the  purchaser  acquire  title  free  from  incumbrance.*  To  this  end 
he  is  a  necessary  party.®     A  prior  mortgagee  may  be  put  to  his 


gage  as  a  counterclaim.  Metropolitan 
Trust  Co.  V.  Tonawanda  Valley,  etc., 
R.  Co..  43  Hun  (N.  Y.)  521. 

In  Massaohosetts  a  second  mortgagee 
may  maintain  a  writ  of  entry  to  fore- 
close against  the  first  mortgagee  and 
owner  of  the  equity  of  redemption. 
Cochran  v.  Goodell,  131  Mass.  464, 
citing  Palmer  v.  Fowley,  5  Gray  (Mass.) 
545;  Doten  V.  Hair,  16  Gray  (Mass.) 
149;  Cronin  v.  Hazletine,  3  Allen 
(Mass.)  324;  Kilborn  v.  Robbins,  8 
Allen  (Mass.)  466. 

In  niinois,  while  the  holder  of  a  prior 
mortgage  is  not  a  necessary  party  to  a 
bill  of  foreclosure,  still  if  the  suit  be 
consolidated  with  a  proceeding  to  en- 
join a  trustee  under  such  prior  mort- 
gage from  selling  certain  of  the 
property  under  the  power  of  sale, 
the  holders  of  the  first  mortgage  bonds 
must  be  made  parties.  Warner  v.  De- 
Witt  County  Nat.  Bank,  4  111.  App. 
305,  the  court  saying:  "  When  the 
court  undertook  to  consolidate  the  two 
suits,  and  to  cover  all  the  equities  ex- 
isting between  the  parties  by  a  single 
decree,  an  entirely  different  class  of 
questions  at  once  arose.  There  was 
no  prayer  in  either  of  the  bills  for  a 
sale  of  lot  five  by  decree  of  court,  nor 
for  any  sale  of  lot  four,  unless  subject 
to  the  Burr  deed.  When  the  court 
undertook  to  take  away  the  power  of 
sale  resting  in  Burr  as  trustee  for  Gil- 
bert &  Gay,  or  their  assignees,  and  to 
order  a  sale  by  the  master,  against  the 
consent  of  their  trustee,  they  could  not 
be  bound  by  such  a  decree.  Warner 
&  Co.  being  purchasers  of  the  equity 
of  redemption,  or  subsequent  mort- 
gagees, as  they  really  appear  to  be, 
had  the  right,  if  their  property  was  to 
be  sold  at  all,  to  have  it  sold  under  a 
valid   decree;    for  otherwise    it   might 


not  realize  half  its  value;  while  Gilbert 
&  Gay  had  the  undoubted  right  to  have 
the  land  sold  by  their  own  trustee  in 
the  order  prescribed  in  the  writ  of  in- 
junction and  in  ihe  decree,  unless  for 
good  cause  shown  (which  thev  had 
the  right  to  answer)  the  trustee  should 
be  superseded  by  the  master.  We 
hold,  therefore,  that  it  was  error  to  de- 
cree that  the  master  should  sell  lot 
five  or  lot  four  for  the  satisfaction  of 
the  Gilbert  &  Gay  debt  without  making 
the  holders  thereof  parties  to  the  bill." 

1.  Miltenberger  v.  Logansport  R. 
Co.,  106  U.  S.  286. 

2.  Brown  v.  Volkening,  64  N.  Y.  76; 
Orleans  Bank  v.  Flagg,  3  Barb.  Ch» 
(N.  Y.)  316;  Payn  v.  Grant,  23  Hun 
(N.  Y.)  134;  Iowa  County  v.  Mineral 
Point  R.  Co.,  24  Wis.  93. 

3.  Norton  v.  Joy,  6  111.  App.  406; 
Bell  V.  Brown,  3  Har.  &  J.  (Md.)  484; 
Buel  V.  Farwell,  8  Neb.  224;  Guilford 
V.  Jacobie,  69  Hun  (N.  Y.)  420. 

4.  Doctor  V.  Smith,   16  Hun  (N.  Y.> 

245- 

6.  Persons  v.  Alsip,  2  Ind.  67;  Troth 
V.  Hunt,  8  Blackf.  (Ind.)  580;  Merritt 
V.  Wells,  18  Ind.  171;  Champlin  v. 
Foster,  7  B.  Mon.  (Ky.)  104;  Hagan  v. 
Walker,  14  How.  (U.  S.)  29.  Compare 
White  V.  Holman,  32  Ark.  753. 

Sight  of  Ptirchaser  at  Sale.  —  Where 
the  mortgagee  is  made  a  party,  and  his 
mortgage  is  first  paid  in  accordance 
with  the  decree  from  the  proceeds  of 
the  sale,  the  purchaser  takes  his  rights 
as  against  the  lien  of  a  judgment  inter- 
mediate between  the  two  mortgages. 
Raymond  v.  Holborn,  23  Wis.  57. 

6.  McClure  v.  Adams,  76  Fed.  Rep. 
899;  Hagan  v.  Walker,  14  How.  (U. 
S.)  29;  Jerome  v.  McCarter,  94  U.  S. 
734.  See  also  Harwell  v.  Lehman,  72 
Ala.  344. 
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election  whether  he  will  consent  to  such  a  disposition  of  the  prop- 
erty or  will  insist  upon  a  sale  subject  to  his  mortgage.* 

Prior  Mortgagee  Submitting  to  Answer  and  Litigate.  —  If,  after  answering 
and  setting  up  his  interest  in  the  suit  commenced  by  the  subse- 
quent mortgagee,  the  prior  incumbrancer  brings  a  suit  of  his  own, 
the  pendency  of  the  former  suit  may  be  pleaded  in  bar.*  So 
where  the  prior  incumbrancer  submits  himself  to  the  jurisdiction 
of  the  court  and  unnecessarily  litigates  his  claims,  he  cannot  after- 
ward on  appeal  object  to  this  proceeding.' 

(n)  Holders  of  Other  Notes.  —  In  the  foreclosure  of  a  common  mort- 
gage given  to  secure  the  payment  of  notes  which  are  in  the  hands 
of  different  parties,  if  the  suit  is  brought  by  one  of  such  holders 
it  is  generally  necessary  for  him  to  join  the  others.*  And  if  any 
one  of  such  holders  has  been  omitted,  his  right  to  foreclose  remains 
unimpaired.* 


1.  Waters  v.  Bossel,  58  Miss.  608; 
Gihon  V.  Belleville  White  Lead  Co.,  7 
N.  J.  Eq.  537;  Wickenden  v.  Rayson, 
6  DeG.  M.  &  G.  210. 

The  Prior  Mortgagee  of  Railroad  Lands 
Who  Intervenes  in  a  suit  by  a  subse- 
quent mortgagee  of  the  franchise  and 
property  of  the  same  company  is  not 
entitled  to  the  payment  of  his  mort- 
gage out  of  funds  in  the  hands  of  a  re- 
ceiver who  has  been  appointed  in  the 
suit,  nor  out  of  the  proceeds  of  a  fore- 
closure sale  subject  to  such  prior  mort- 
gage. Wood  worth  v.  Blair,  112  U.  S. 
8,  where  Mr.  Justice  Gray,  speaking 
for  the  court,  said:  "  The  appellant's 
mortgage  covered  only  the  tract  of 
land  specifically  described  therein,  and 
did  not  affect  the  title  of  the  corporation 
in  other  lands  and  in  so  much  of  its 
road  as  was  not  laid  over  the  land 
mortgaged  to  her.  The  case  differs  in 
this  respect  from  the  cases  cited  by  her 
counsel,  in  which  a  mechanic's  lien 
given  by  statute  for  work  done  on  part 
of  a  railroad  was  held  to  extend  to  the 
whole  road.  Brooks  v.  Burlington, 
etc.,  R.  Co.,  loi  U.  S.  443;  Meyer  v. 
Hornby,  loi  U.  S.  72S.  As  a  general 
rule,  a  prior  mortgagee  is  not  a  neces- 
sary party  to  a  bill  to  foreclose  a  junior 
mortgage,  where  the  decree  sought  is 
only  for  a  foreclosure  of  the  equity  of 
redemption  from  the  prior  mortgage 
and  not  of  the  entire  property  or  es- 
tate. Jerome  v.  McCarter,  94  U.  S. 
734.  In  a  suit  to  foreclose  a  mortgage 
of  the  whole  railroad,  franchise  and 
property  of  a  railroad  corporation,  it 
would  often  produce  great  delay  and 
embarrassment  to  undertake  to  deter- 


mine the  validity  and  extent  of  all 
prior  liens  and  incumbrances  on  spe- 
cific parts  of  the  corporate  property  be- 
fore entering  a  final  decree.  The 
course  pursued  by  the  circuit  court  in 
the  present  case,  dismissing  the  inter- 
vening petition  of  the  appellant,  with- 
out prejudice,  and  ordering  a  foreclos- 
ure by  sale,  subject  to  her  mortgage,  of 
the  entire  railroad  and  other  property 
included  in  the  railroad  mortgages, 
to  foreclose  which  the  principal  suit 
had  been  brought,  judiciously  and 
effectively  secured  the  rights  of  all 
parties." 

2.  Rowley  v.  Williams,  5  Wis.  151. 

3.  Barnard  v.  Onderdonk,  98  N.  Y. 
158. 

4.  Alabama,  —  Hartwell  v.  Blocker,  6 
Ala.  581. 

Indiana.  —  Merritt  v.  Wells,  18  Ind. 
171;  Goodall  V.  Mopley,  45  Ind.  355. 

Iowa. — Sangster  v.  Love,  11  Iowa 
580;  Rankin  v.  Major,  9  Iowa  297. 

Kentucky.  —  Jenkins  v.  Smith,  4 
Mete.  (Ky.)  380. 

Nebraska. — Studebaker  Bros.  Mfg. 
Co.  V.  McCargur,  20  Neb.  500. 

Wisconsin.  —  Pettibone  v.  Edwards, 
15  Wis.  95. 

5.  Studebaker  Bros.  Mfg.  Co.  v.  Mc- 
Cargur, 20  Neb.  500. 

Exception  in  Florida.  —  Under  the 
statutory  method  of  foreclosure  pre- 
vailing in  Florida,  it  has  been  held 
that  where  the  holders  of  a  part  of  the 
notes  had  obtained  a  decree  of  fore- 
closure against  the  administrator  of  the 
mortgagor,  and  a  sale  had  been 
effected  thereunder,  one  of  the  other 
holders   could   not   have   a   decree    of 
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b.  Who  Are  Not  Necessary  Defendants  —  (i)  Mortgagor 
Having  Conveyed  Premises  —  General  Eule.  —  It  is  well  settled  that 
a  mortgagor  who,  since  the  execution  of  the  mortgage,  has  parted 
with -his  interest  in  the  premises  by  an  absolute  conveyance,  retain- 
ing no  longer  the  equity  of  redemption,  is  not  a  necessary  defend- 
ant in  foreclosing  the  mortgage,  and  a  decree  may  be  obtained 
extinguishing  all  adverse  claims  against  the  property  without  the 
presence  of  such  a  party  in  the  suit.*  Neither  are  the  heirs  of 
such  a  person  necessary  parties,*  nor  are  his  personal  representa- 
tives '  or  wife.* 

Asaignmenta  Included.  —  The  general  doctrine  here  under  discussion 
applies  not  only  to  technical  conveyances  by  deed,  but  also  to 
other  proceedings  by  which  the  mortgagor's  title  is  divested. 
Thus  a  mortgagor  who  has  made  an  assignment  in  bankruptcy  is 


foreclosure  against  the  same  defend- 
ant.    Wilson  V.  Hayward,  2  Fla.  27. 

1.  Alabama.  —  Boutwell  v.  Steiner, 
S4  Ala.  307;  Batre  v.  Auze,  5  Ala.  173; 
Mims  V.  Mims,  35  Ala.  23.  Compare 
Wilkinson  v.  May,  69  Ala.  33. 

California.  —  Belloc  v.  Rogers,  9  Cal. 
126.  Compare  Boggs  v.  Fowler,  16 
Cal.  560. 

Connecticut.  —  Swift  v.  Edson,  5 
Conn.  531. 

Illinois.  —  Stiger  v.  Bent,  III  111.  336; 
Medley  v.  Elliott,  62  111.  536;  Curtiss 
■z/.  Brown,  29  111.  201.  Compare  Lane 
V.  Erskine,  13  111.  501. 

Indiana.  —  Bennett  v.  Mattingly,  no 
Ind.  197;  Petry  v.  Ambrosher,  100 
Ind.  510;  Davis  v.  Hardy,  76  Ind.  272; 
Stevens  v.  Campbell,  21  Ind.  471; 
Burkham  v.  Beaver,  17  Ind.  367;  Shaw 
-v.  Hoadley,  8  Blackf.  (Ind.)  165;  Car- 
penter V.  Dame,  10  Ind.  125. 

Iowa.  —  Watts  v.  Creighton,  85  Iowa 
154;  Barrett  v.  Blackmar,  47  Iowa  565; 
Semple  v.  Lee,  13  Iowa  304;  Murray 
V.  Catlett,  4  Greene  (Iowa)  108;  John- 
son V.  Foster,  68  Iowa  140;  Barrett  v. 
Blackmar,  47  Iowa  565;  Johnson  v. 
Monell,  13  Iowa  300. 

Kansas.  —  Finch  v.  Magill,  37  Kan. 
761;  Jones  V.  Lapham,  15  Kan.  540. 

Michigan.  —  Miller  v.  Thompson,  34 
Mich.  ID. 

Mississippi.  —  Osborne  v.  Crump,  57 
Miss.  622.  But  see  Pugh  v.  Holt,  27 
Miss.  467. 

New  Jersey. — Johnes  v.  Outwater, 
(N.  J.  1897)  36  Atl.  Rep.  483;  An- 
drews V.  Stelle,  22  N.  J.  Eq.  478; 
Woodruff  V.  Depue,  14  N.  J.  Eq.  168; 
Vreeland  v.  Loubat,  2  N.  J.  Eq.  104; 
Harrison  v.  Johnson,  18  N.  J.  Eq.  420; 
Bruen  v.  Crane,  2  N.  J.  Eq.  348. 


New  York.  —  Bigelow  v.  Bush,  6 
Paige  (N.  "Y.)  343;  Van  Nest  v.  Lat- 
son,  19  Barb.  (N.  Y.)  608;  Drury  v. 
Clark,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  424;  Root  V.  Wright,  21  Hun  (N. 
Y.)  344,  reversed  on  other  points,  84 
N.  Y.  72. 

Ohio.  —  McGuffey  v.  Finley,  20  Ohio 
474;  Grant  v.  Ludlow,  8  Ohio  St.  I. 

Pennsylvania.  —  Broomell  v.  Ander- 
son, (Pa.  1887)  8  Atl.  Rep.  764. 

South  Carolina.  —  Wright  v.  Eaves, 
10  Rich.  Eq.  (S.  Car.)  582. 

Texas.  —  Perryman  v.  Smith,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  349; 
Buchanan  v.  Monroe,  22  Tex.  537. 

Vermont. — Soule  v.  Albee,  31  Vt. 
142;  Miner  v.  Smith,  53  Vt.  551; 
Kinsley  v.  Scott,  58  Vt.  470. 

IVisconsin.  —  Delaplaine  v.  Lewis, 
19  Wis.  476. 

United  States.  —  Townsend  Sav. 
Bank  v.  Epping,  3  Woods  (U.  S.) 
390. 

Bill  to  Redeem.  —  He  is  not  normally 
a  necessary  party  to  a  bill  filed  by  his 
grantee  to  redeem  the  mortgage. 
True  V.  Haley,  24  Me.  297;  Bailey  v. 
Myrick,  36  Me.  50. 

2.  Wilkins  v.  Wilkins,  4  Pert.  (Ala.) 
246;  Mims  V.  Mims,  35  Ala.  23;  Batre 
V.  Auze,  5  Ala.  173;  Medley  v.  Elliott, 
62  111.  536;  Daly  V.  Burchell,  13  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  268. 

3.  Gutzeit  V.  Pennie,  98  Cal.  327; 
Hibernia  Sav.,  etc.,  Soc.  v.  Herbert,  53 
Ca!.  375;  Medley  v.  Elliott,  62  111.  536; 
Rickards  v.  Hutchinson,  18  Nev.  215; 
Leonard  v.  Morris,  9  Paige  (N.  Y.)  90; 
Wright  V.  Eaves,  10  Rich.  Eq.  (S.  Car.) 
582.  Compare  Bryce  v.  Bowers,  11 
Rich.  Eq.  (S.  Car.)  41. 

4.  Stiger  v.  Bent,  in  111.  328. 
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no  longer  a  necessary  party  to  the  foreclosure.*  And  it  seems 
that  where  the  mortgagor  makes  an  assignment  for  the  benefit  of 
creditors,  and  then  dies,  neither  his  personal  representatives  nor 
his  assignee  are  necessary  parties.* 

Qualifications  of  the  Doctrine.  —  But  while  the  rule  is  well  established 
that  a  former  owner  and  mortgagor  is  not  a  necessary  party,  the 
courts  have  not  infrequently  taken  occasion  to  say  that  he  is  a 
proper  party.' 

(2)  Mesne  Ozvners.  —  The  general  doctrine  above  discussed 
applies  also  to  purchasers  from  the  original  mortgagor  who,  prior 


1.  Daly  V.  Burchcll.  13  Abb.  Pr.  N. 
S.  (N.  Y.  Supreme  Ct.)  264;  Cleveland 
V.  Boerum,  27  Barb.  (N.  Y.)  252;  Ker- 
rick  V.  Saffery,  7  Sim.  317. 

In  Lloyd  v.  Lander,  5  Madd.  282,  the 
vice-chancellor  said:  "  The  only  ques- 
tion is  whether,  in  case  the  plaintiff 
obtains  a  decree  of  foreclosure  against 
the  assignee  alone,  it  can  prejudice 
the  plaintiff  that  the  bankrupt  was  not 
a  party  to  the  suit.  It  is  true,  that 
an  equity  of  redemption  is  an  interest 
in  real  estate;  and  it  may  be  well  to 
consider  the  general  question  whether 
the  bankrupt  before  the  bargain  and 
sale  is  a  necessary  party  to  every  suit 
in  which  the  plaintiff  asserts  a  claim 
upon  the  bankrupt's  real  estate  against 
the  assignees.  It  must  be  admitted 
that  the  real  estate  of  the  bankrupt  is 
not  formally  taken  out  of  him  until  a 
bargain  and  sale  is  e.xecuted;  but  the 
effect  of  the  bankrupt  laws  is  immedi- 
ately to  vest  the  real  estate  of  the 
bankrupt  potentially,  though  not  for- 
mally, in  the  assignees.  They  can  call 
for  the  formal  transfer  at  their  pleas- 
ure, and  the  real  estate  of  the  bank- 
rupt is  as  much  bound  by  the  contracts 
of  the  assignees  before  the  bargain  and 
sale  as  it  is  afterwards.  Before  the 
bargain  and  sale,  therefore,  all  bene- 
ficial interest  is  out  of  the  bankrupt, 
and  he  differs  from  every  other  person 
who  in  form  retains*  a  legal  estate; 
that  he  has  no  power  of  affecting  that 
estate;  and  that  it  passes  from  him, 
not  by  his  own  act,  but  by  the  act  of 
others,  and  without  his  will.  Having 
thus  neither  interest  nor  power  in  the 
subject  of  the  suit,  which  requires  to 
be  bound  by  the  decree  of  the  court,  it 
is  difficult  to  conceive  any  principle 
upon  which  he  can  be  considered  as  a 
necessary  party." 

2.  Bryce  v.  Bowers,  11  Rich.  Eq.  (S. 
Car.)  41. 

8.  Petry  v.  Ambrosher,  100  Ind.  512; 


Miller  v.  Thompson,  34  Mich.  10; 
Vreeland  v.  Loubat,  2  N.  J.  Eq.  104; 
Root  V.  Wright,  21  Hun  (N.  Y.)  348; 
Delaplaine  v.  Lewis,  ig  Wis.  476.  See 
also  Townsend  Sav.  Bank  v.  Epping, 
3  Woods  (U.  S.)  390.  Compare  Swift 
V.  Edson,  5  Conn.  531,  where  the  court 
says  of  one  who  was  formerly  an 
owner:  "  He  had  no  interest  in  the 
subject,  and  ought  not  to  have  been 
made  a  party." 

In  Kissitsippi  and  South  Carolina  deci- 
sions have  been  rendered  which  appear 
to  be  somewhat  in  conflict  with  the 
general  doctrine  that  a  former  mort- 
gagor is  not  a  necessary  party.  Pugh 
V.  Holt,  27  Miss.  467;  Crenshaw  v, 
Thackston,  14  S.  Car.  439.  In  the 
latter  case  the  mortgagor  sold  a  por- 
tion of  his  land  to  one  who  assumed 
the  mortgage  and  reserved  a  sufficient 
amount  of  the  purchase  money  to  dis- 
charge it,  and  afterwards  sold  to  an- 
other, who,  though  he  did  not  assume 
the  mortgage,  knew  of  his  creditor's 
assumption.  The  last  grantee,  ia 
order  to  prevent  foreclosure,  took  an 
assignment  of  the  mortgage  and  then 
re-assigned  it  to  still  another  party. 
In  foreclosure  proceedings  brought  by 
the  last  assignee  it  was  held  that  the 
original  mortgagor  was  a  necessary 
party. 

In  niinoii  it  is  held  that  the  creditor 
in  a  trust  deed,  even  though  he  has 
conveyed  the  premises,  is  an  indispens- 
able party,  where  the  trustee  himself 
is  dead.  Marsh  v.  Green,  79  111.  385. 
And  a  mortgagor  who  had  sold  the 
premises  was  regarded  as  a  necessary 
party  to  a  bill  to  reform  the  mort- 
gage by  correcting  a  misdescription 
and  also  to  foreclose.  Sickmon  v. 
Wood,  69  III.  329. 

Iowa  and  Xissouri. —  In  Iowa,  where 
the  general  rule  as  to  parties  prevails, 
and  in  Missouri  by  statute,  the  mort- 
gagors or  their  representatives  may  be 
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to  the  commencement  of  the  foreclosure  proceedings,  had  parted 
with  the  title  to  the  premises.  These,  like  the  mortgagor,  are  not 
necessary  parties  to  the  suit.' 

(3)  Mortgagee  Having  Assigned  Mortgage  —  General  Eule.  — 
The  mortgagee  may  part  with  his  interest,  not  alone  by  a 
conveyance  of  the  mortgaged  premises,  but  also  by  assign- 
ment. It  is  a  well-established  rule  that  upon  making  an 
absolute  assignment  of  the  note  and  mortgage,  the  mortgagee 
is  no  longer  a  necessary  party  to  a  suit  to  foreclose  the 
mortgage;*     neither     are     his     personal     representatives'    nor 


made  parties  on  their  own  application, 
even  after  parting  with  the  premises. 
Huston  V.  Stringham,  21  Iowa  36.  See 
also  Gifford  v.  Workman,  15  Iowa  34; 
Hull  V.  Lyon,  27  Mo.  570. 

1.  Alabama.  —  Merritt  v.  Phenix,  48 
Ala.  87;  Haley  v.  Bennett,  5  Port. 
(Ala.)  452;  Lewis  v.  Elrod,  38  Ala.  20. 

Indiana.  —  Scarry  v.  Eldridge,  63 
Ind.  48. 

New  York.  —  Lockwood  v.  Benedict, 
3  Edw.  Ch.  (N.  Y.)  472. 

Vermont.  —  Barton  v,  Kingsbury,  43 
Vt.  640;  Soule  V.  Albee,  31  Vt.  142. 

In  Haley  v.  Bennett,  5  Port.  (Ala.) 
472,  the  court,  per  Goldthwaite,  J., 
observed:  "  It  would  be  exceedingly 
inconvenient  to  require  that  all  the 
mesne  conveyances  should  be  brought 
before  the  court  for  no  other  pur- 
pose than  to  disclaim  and  recover 
costs  of  a  complainant.  The  general 
rule  as  tp  parties  was  well  and  prop- 
erly laid  down  by  Chancellor  Kent,  in 
the  case  of  Haines  v.  Beach,  3  Johns. 
Ch.  (N.  Y.)  459,  and  it  is  that  all  in- 
cumbrancers or  persons  having  an 
interest  at  the  commencement  of  the 
suit,  subsequent  as  well  as  prior  in 
date  to  the  plaintiff's  mortgage,  must 
be  made  parties,  otherwise  they  will 
not  be  bound  by  the  decree." 

2.  Alabama.  —  Harwell  v.  Lehman, 
72  Ala.  344;  Prout  v.  Hoge,  57  Ala. 
28;    Walker   v.    Mobile    Bank,    6   Ala. 

452. 

Arkansas.  —  Compare  Barraque  v. 
Manuel,  7  Ark.  516. 

Illinois.  —  Wilson  v.  Spring,  64  111.  14. 

Indiana.  — West  v.  Miller,  125  Ind.  70: 
Keister  v.  Myers,  115  Ind.  312;  Market 
V.  Evans,  47  Ind.  326;  Gower  v.  Howe, 
20  Ind. 396. 

Iowa. —  Compare  Sands  v.  Wood,  i 
Iowa  263. 

Massachusetts.  —  Lennon  v.  Porter,  2 
Gray  (Mass.)  473. 

New  Jersey, —  Miller  v,  Henderson, 


10  N.  J.  Eq.  320;  Parker  v.  Stevens,  3 
N.  J.  Eq.  56. 

New  York.  —  Whitney  f.  M'Kinney, 
7  Johns.  Ch.  (N.  Y.)  144;  Ward  v.  Van 
Bokkelen,  2  Paige  (N.  Y.)  289;  Chris- 
tie V.  Herrick,  i  Barb.  Ch.  (N.  Y.)  254; 
Andrews  v.  Gillespie,  47  N.  Y.  487; 
Clark  V.  Mackin,  95  N.  Y.  346;  Merrill 
V.  Bischoff,  3  N.  Y.  App.  Div.  361; 
Haaren  v.  Lyons  (Supreme  Ct.).  9 
N.  Y.  Supp.  211;  Cohen  v.  Lane,  (Su- 
preme Ct.)  4  N.  Y.  Supp.  228. 

North  Carolina.  —  PuUen  v.  Heron 
Min.  Co.,  71  N.  Car.  567. 

Pennsylvania.  —  Strawn  v.  Shank, 
no  Pa.  St.  259, 

South  Carolina.  —  Smythe  v.  Brown, 

25  S.  Car.  93. 

Virginia.  —  Newman  v.  Chapman,  2 
Rand.  (Va.)  93;  Omohundroz/.  Henson, 

26  Gratt.  (Va.)  511. 

West  Virginia.  —  Scott  v.  Luding- 
ton,  14  W.  Va.  393. 

England. — Chambers  v.  Gold  win,  9 
Ves.  Jr.  26S,  where  Lord  Eldon  de- 
clares: "  If  twenty  mesne  assign- 
ments had  been  made,  all  those  parties 
must  have  been  brought  before  the 
court.  That  is  not  necessary;  for, 
where  there  has  been  an  assignment 
without  the  previous  authority  of  the 
mortgagor,  or  his  declaration,  that  so 
much  is  due,  it  is  enough  to  make  that 
man  a  party  who  has  contracted  to 
stand  in  the  place  of  the  original 
mortgagee  and  all  assignees  till  the 
title  was  got  in  by  himself." 

8.  Western  Reserve  Bank  v.  Potter, 
Clarke  Ch.  (N.  Y.)  432,  Vice-Chancellor 
Whittlesey  saying:  "  I  can  see  no 
necessity  of  making  Pratt's  adminis- 
trators parties  to  this  suit.  The  whole 
interest  of  Pratt  in  the  mortgage  pur- 
ports to  have  been , conveyed  to  the 
complainants,  and,  so  far  as  this  ques- 
tion is  concerned,  must  be  deemed  to 
have  been  conveyed  to  the  complain- 
ants.    This  court  does  not  look  at  the 
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heirs  *  necessary  parties  to  foreclosure  proceedings. 

ftualiflcations  of  the  Eule.  —  If,  however,  the  assignor  and  former 
mortgagee  were  also  invested  with  the  power  of  sale  as  trustee, 
and  the  bill  should  seek  his  removal,  he  would  then  be  a  necessary 
party  ;*  and  where  the  assignment  was  effected,  not  by  indorse- 
ment, but  by  a  separate  instrument,  it  was  held  that  the  assignor 
should  have  been  made  a  defendant  so  as  to  answer  in  regard  to 
the  assignment.'  And  where  the  mortgagee  assigns  by  indorsing 
the  mortgage  only,  without  the  bond,  he  is  likewise  a  necessary 
party."*  In  Alabama,  where  the  assignment  is  not  under  seal  the 
assignor  continues  to  be  a  necessary  party  to  the  foreclosure  suit.* 

(4)  Personal  Reprcsc7ttative  of  Deceased  Mortgagor  —  (a)  Eule  that 
He  Is  Not  a  Necessary  Party.  —  There  is  much  disagreement  among  the 
authorities  regarding  the  necessity  of  joining  as  defendant  the 
executor  or  administrator  of  the  mortgagor  in  foreclosing  after 
his  death.*     The  doctrine  of  the  early  English  cases  has  never- 


nominal  parties  to  a  contract.  They 
look  at  the  real  parties  to  it  at  the  time 
the  suit  is  commenced  —  the  parties  in 
actual  interest — and  recognize  their 
rights  in  the  same  manner  as  if  the  con- 
tract was  executed  by  or  to  them. 
Thus  the  assignee  of  a  chose  in  action 
is  recognized  as  the  real  party;  and 
this  court,  rejecting  all  legal  fictions, 
treats  him  as  such  and  insists  that  the 
suit  shall  be  brought  in  his  name." 

1.  Walker  v.  Mobile  Bank,  6  Ala. 
452;  Etheridge  v.  Vernoy,  71  N.  Car. 
184;  Williams  v.  Smith,  49  Me.  564; 
Lennon  v.  Porter,  2  Gray  (Mass.)  473, 
where  the  court, /^r  Bigelow,  J.,  says: 
"  It  is  well  settled  as  a  rule  of  prac- 
tice, in  all  courts  of  equity,  that  where 
a  mortgage  has  been  absolutely 
assigned  it  is  not  necessary,  in  a  bill 
to  redeem,  to  make  any  person  but  the 
last  assignee  a  party  defendant;  be- 
cause, by  accepting  the  assignment,  he 
contracts  to  stand  in  the  place  and  as 
the  representative  of  all  the  other 
mesne  assignees  as  well  as  of  the  origi- 
nal mortgagee.  Chambers  v.  Goldwin, 
9  Ves.  Jr.  268;  I  Dan.  Ch.  Pr.  307. 
Under  our  statutes,  no  decree  can  be 
had,  on  a  bill  to  redeem,  except  against 
the  mortgagee  or  the  person  holding 
his  estate  in  the  premises.  Rev.  Stat., 
c.  107,  §§  14,  23.  It  cannot  be  main- 
tained, as  a  bill  fot  an  account,  against 
parties  who  at  the  time  of  the  com- 
mencement of  the  suit  have  no  interest 
in  the  mortgage  or  the  debt  secured 
thereby.  It  would  seem,  therefore, 
that  an  intermediate  assignee  of  a 
mortgage   who   had    parted    with    his 


whole  interest  in  it  would  be  neither  a 
necessary  nor  a  proper  party  defendant 
to  a  bill  for  redemption." 

2.  Wilson  V.  Spring,  64  111.  14. 

3.  Strong  v.  Downing,  34  Ind.  301. 

4.  Holdridge  v.  Sweet,  23  Ind.  118. 

5.  Denby  v.  Mellgrew,  58  Ala.  147. 
See  also  Bibb  y.  Hawley,  59  Ala.  403. 

6.  How  the  Divenity  Arose.  —  This 
want  of  harmony  has  arisen  not  alone 
from  the  diversity  in  the  statutory  pro- 
visions in  different  states,  but  also 
from  a  conflict  of  opinion  among  the 
English  courts,  whence  our  American 
doctrines  were  borrowed.  In  an  old 
chancery  case  decided  in  1720,  the  sit- 
ting members  of  the  court  agreed  that 
"  there  is  no  necessity  for  making  the 
executor  of  the  mortgagor  a  party; 
because  the  bill  being  only  to  foreclose 
the  equity,  the  plaintiff  need  only  make 
him  a  party  that  has  the  equity,  viz., 
the  heir."  Duncombe  v.  Hansley, 
Paschae,  1720,  cited  a.nd  commented  upon 
in  the  note  to  Knight  v.  Knight,  3  P. 
Wms.  331.  The  decision  was  rendered 
in  the  absence  of  the  Lord  Chancellor  by 
the  Master  of  the  Rolls  and  Goldsbor- 
ough,  the  registrar.  Other  English  au- 
thorities announce  a  different  rule. 
Knight  V.  Knight,  3  P.  Wms.  331 ;  Chris- 
tophers V.  Sparke,  2  Jac.  &  W.  228.  A 
similar  doctrine  was  applied  in  Brad- 
shaw  V.  Outram,  13  Ves.  Jr.  234,  where 
it  was  held  that  the  personal  representa- 
tive ought  not  to  be  made  a  party  to  a  bill 
to  foreclose  a  mortgage  by  a  tenant  in 
fee  effected  by  creating  a  term  for  the 
estate  of  a  thousand  years.  Sir  Wil- 
liam  Grant,  the    Master  of   the    Rolls, 
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theless  been  extensively  followed  in  the  different  United  States, 
and  in  these  jurisdictions  it  is  not  necessary  to  make  the  personal 
representative  of  the  mortgagor  *  or  of  a  deceased  joint  mort- 
gagor *  a  party  in  the  foreclosure.'  Accordingly,  the  equity  of 
redemption  which  descends  to  the  heirs  does  not  pass  by  a  sale 
of  the  mortgaged  premises  upon  foreclosure  in  a  suit  to  which  the^ 
administrator  alone  is  made  defendant.* 


said-.  "  With  that  species  of  term  the 
personal  representative  has  nothing  to 
do.  It  is  created  only  by  being  mort- 
gaged. The  executor  is  named  in 
every  mortgage  deed,  and  in  every 
case  the  personal  representative  is  to 
pay,  if  there  are  assets,  though  the 
heir  is.  to  have  the  benefit." 

1.  Illinois.  —  Bissell  v.  Marine  Co.,  55 
111.  165;  Roberts  v.  Flatt,  42  111.  App. 
608;  Rockwell  V.  Jones.  21  111.  279,  all 
holding  that  the  joinder  of  the  per- 
sonal representative  is  permissive  but 
not  compulsory. 

Indiana.  —  Cole  v.  McMickle,  30  Ind. 
97;  Slaughter  v.  Foust,  4  Blackf. 
(Ind.)  379. 

Maryland.  —  Worthington  v.  Lee,  2 
Bland  (Md.)  678;  David  v.  Graham,  2 
Har.  &  G.  (Md.)  94. 

Michigan.  —  Abbott  v.  Godfrey,  i 
Mich.  179;  Hochgraef  v.  Hendrie,  66 
Mich.  556. 

Minnesota.  —  Hill  v.  Townley,  45 
Minn.  167. 

Mississippi.  —  Byrne  v.  Taylor,  46 
Miss.  95. 

New  yersey.  —  Harlem  Co-operative 
Bldg,  etc.,  Assoc,  v.  Freeburn,  54  N.  J. 
Eq.  37;  Somerset  County  Loan,  etc., 
Assoc.  V.  Camman,  11  N.  J.  Eq.  382,  the 
chancellor  saying:  "  The  personal  rep- 
resentatives of  Vandervere  can  have  no 
more  interest  in  taking  the  account  in 
this  case  than  a  mortgagor  has  after  he 
has  parted  with  his  interest  in  the 
mortgaged  premises." 

New  York.  —  Leonard  v.  Morris,  9 
Paige  (N.  Y.)  90,  where  Chancellor 
Walworth  said:  "In  most  cases  *  *  * 
it  is  a  useless  expense  to  make  the  per- 
sonal representatives,  even  of  the 
mortgagor,  parties  to  the  suit  to  fore- 
close the  mortgage." 

North  Carolina.  —  Frascr  v.  Bean,  96 
N.  Car.  327,  following  Averett  v.  Ward, 
Busb.  Eq.  (N.  Car.)  192,  but  ignoring 
Mebane  v.  Mebane,  80  N.  Car.  34. 

South  Carolina,  —  Butlers.  Williams, 
27  S.  Car.  221,  explaining  Trapier  v. 
Waldo,  16  S.  Car.  276,  following 
Wright  V.  Eaves*  10  Rich.  Eq.  (S.  Car.) 


582;  Bryce  v.  Bowers,  11  Rich.  Eq.  (S.. 
Car.)  41,  and  overruling  by  implication 
Gibbes  v.  Holmes,  10  Rich.  Eq.  (S. 
Car.)  484. 

Texas.  —  Martin  v.  Harrison,  2  Tex. 
456.  Compare  Wiley  v.  Pinson,  23 
Tex.  486;  Cole  v.  Robertson,  6  Tex. 
356,  and  Graham  v.  Vining,  i  Tex.  639, 
holding  that  the  mortgagee  should  pre-_ 
sent  the  mortgage  to  the  executor  and 
make  demand  for  payment  before 
bringing  suit. 

Virginia.  —  Graham  v.  Carter,  2- 
Hen.  &  M.  (Va.)  6,  citing  Powell  on 
Mortgages  (4th  ed.)  1048,  and  fol-. 
lowing  Duncombe  v.  Hansley,  Paschse, 
1720,   discussed   in  the  preceding  note. 

Wisconsin.  —  Houghton  v.  Kneeland, 
7  Wis.  244;  Stark  v.  Brown.  12  Wis. 
572. 

Hawaii.  —  Kapena  v.  Kaleleonalani,^ 
6  Hawaiian  579,  citing  Campbell  v. 
Kamaiopili,  3  Hawaiian  477. 

2.  Wiley  v.  Pinson,  23  Tex.  486. 

3.  Season  for  the  Rule.  -^The  doctrine, 
is  based  upon  the  elementary  principle 
than  the  decedent's  real  property,  in, 
which  category  mortgages  ar&  classed, 
passes  to  the  heir,  while  the  personal 
estate  passes  to  the  representatives. 
Duncombe  v.  Hansley,  Paschae,  1720, 
cited  in  Knigh^  v.  Knight,  3  P.. 
Wms.  333,  note;  Willard  r\  Nason,  ff 
Mass.  240;  Stark  v.  Brown,  12  Wisi! 
582;  Schouler  on  Executors  and  Ad- 
ministrators, §  240. 

Even  where,  as  in  New-  Jersey,  the. 
mortgage  debt  is  primarily  a  charge 
upon  the  personal  estate,  the  represen- 
tative need  not  be  made  a  party  to  fore-^ 
closure.  Harlem  Co-operative  Bldg., 
etc.,  Assoc.  V.  Freeburn,  54  N.  J.  Eq.  37. 

4.  Stark  v.  Brown,  12  Wis.  572, 
where  the  court  says:  "Counsel  re- 
lied upon  the  case  of  Grignon  v.  Astor, 
2  How.  (U.  S.)  319,  as  establishing  the 
proposition  that  '  in  proceeding  to  sell 
the  real  estate  of  an  indebted  intestate 
there  are  no  adversary  parties;  the 
proceeding  is  in  rem,  and  the  adminis^ 
trator  represents  the  land,'  etc.  It  is 
true  that  the  court  in  that  caste  asserte(t 

(6  Volume  IX. 


Parties. 


FORECL  OS  URE  OF  MOR  TGA  GES.       Defendanu. 


The  Administrator  of  a  Deceased  Heir  of  the  mortgagor  is  likewise  held 
not  to  be  a  necessary  party!* 

(b)  Kule  that  Personal  Bepresentative  Is  a  Necessary  Party.  —  Contrary  to 
the  principle  last  discussed,  the  courts  of  many  jurisdictions, 
invoking  the  principle  that  equity  delights  to  do  complete  justice 
and  not  by  halves,  and  that  all  parties  in  interest  ought  to  be 
before  the  court  when  it  renders  the  decree,*  hold  that  the  per- 
sonal representative  is  a  necessary  party  to  the  foreclosure  of  a 
mortgage  executed  by  his  decedent,' 


that  doctrine,  and  held  that  the  provi- 
sion in  the  statute  requiring  notice  to 
be  given  to  the  parties  interested,  be- 
fore the  court  should  pass  upon  the 
application,  did  not  affect  its  jurisdic- 
tion. Whether  that  is  the  law  or  not 
in  this  state,  with  respect  to  sales  by 
administrators,  we  shall  not  now 
attempt  to  decide.  It  is  certainly  not 
in  conformity  with  a  long  list  of  adju- 
dications that  might  be  cited,  among 
which  are  the  following:  Bloom  v.  Bur- 
dick,  I  Hill  (N.  Y.)  130;  Sherry  v.  Denn, 
8  Blackf.  (Ind.)  542;  Gwin  v.  McCarroll, 
I  Smed.  &  M.  (Miss.)  351;  Adams  v. 
Jeffries,  12  Ohio  253;  Messinger  v. 
Kintner,  4  Binn.  (Pa.)  97;  Schneider 
V.  McFarland,  2  N.  Y.  459;  Planters' 
Bank  v.  Johnson,  7  Smed.  &  M.  (Miss.) 
449.  But  we  do  not  feel  called  upon  to 
discuss  the  correctness  of  that  decision, 
for  the  reason  that  it  must  be  held  to 
relate  only  to  a  proceeding  by  an  ad- 
ministrator, under  the  statute,  to  sell 
the  real  estate  for  the  payment  of 
debts.  When  the  court  said  that  the 
administrator  represented  the  land, 
they  meant  in  that  proceeding.  And  it 
would  be  entirely  unwarrantable  to 
say  that  they  intended  to  assert  that 
he  represented  it  for  all  purposes,  so 
that  a  foreclosure  suit  to  which  he 
alone  was  a  party  would  divest  the 
rights  of  the  heirs.  There  is  a  great 
difference  between  the  two  cases.  In 
the  one,  the  statute  expressly  author- 
izes and  requires  him  to  proceed  for 
the  purpose  of  making  a  sale.  The 
design  is  to  pay  the  debts  of  the  estate, 
which  is  one  of  his  most  important 
duties.  In  the  other  case,  it  is  con- 
ceded that  there  is  no  statute  expressly 
requiring  or  authorizing  him  to  be 
made  a  party  to  a  foreclosure,  and  his 
character  as  a  representative  of  the 
land  for  that  purpose  is  sought  to  be 
derived  entirely  from  the  rights  which 
the  law  gives  him  as  to  the  possession, 
and  as  to  obtaining  a  license  to  sell  on 


a  certain  contingency.  Even  if  the 
case  in  2  Howard  should  be  held  to 
establish  the  doctrine  that  on  a  direct 
statutory  proceeding  by  him  to  effect 
a  sale  for  the  payment  of  debts  he  is  to 
be  considered  as  the  representative  of 
the  land  for  all  the  parties  interested, 
so  that  the  judgment  would  not  be 
void,  though  such  other  parties  had  no 
notice,  we  do  not  by  any  means  think 
it  can  have  that  effect  with  respect  to 
foreclosure  suits,  or  any  other  by 
which  the  title  to  property  is  sought  to 
be  affected." 

In  Michigan,  where  a  foreclosure  suit 
abates  upon  the  death  of  the  mortga- 
gor (Brown  v.  Thompson,  29  Mich. 
72),  it  is  nevertheless  held  that  con- 
firmation proceedings,  after  such  death, 
of  a  sale  made  during  the  mortgagor's 
lifetime  cannot  be  assailed  in  an 
action  of  ejectment  because  the  mort- 
gagor's representatives  were  not  made 
parties.  Hochgraef  v.  Hendrie,  66 
Mich.  556. 

1.  Trapier  v.  Waldo,  16  S.  Car.  276. 

2.  Knight  v.  Knight,  3  P.  Wms.  331, 
where  Lord  Chancellor  Talbot  says: 
"  Now  the  court  of  equity  in  all  cases 
delights  to  do  complete  justice,  and  not 
by  halves;  as,  first  to  decree  the  heir  to 
perform  this  covenant,  and  then  to 
put  the  heir  upon  another  bill  against 
the  executor  to  reimburse  himself  out 
of  the  personal  assets,  which,  for  aught 
appears  to  the  contrary,  may  be  more 
than  sufficient  to  answer  the  covenant; 
and  where  the  executor  and  heir  are 
both  brought  before  the  court,  com- 
plete justice  may  be  done  by  decreeing 
the  executor  to  perform  this  covenant 
as  far  as  the  personal  assets  will  ex- 
tend, the  rest  to  be  made  good  by  the 
heir  out  of  the  real  assets." 

3.  Alabama.  —  Dooley  v.  Villalonga, 
61  Ala.  129,  following  Wilkins  v. 
Wilkins,  4  Port.  (Ala.)  245,  and  over- 
rulingin  effect  Inge  v.  Boardman,  2  Ala. 
331.     See  also  Bell  v.  Hall,  76  Ala.  546. 


9  Encyc.  PI.  &  Pr.  — 22 
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Administration   Not   Necessary.  —  The    mortgagee    may    proceed    to 
foreclose    without    seeking    administration    of    the    mortgagor's 


California.  —  Harwood  v.  Marye,  8 
Cal.  580,  the  statute  in  this  state 
passing  all  property  to  the  adminis- 
trator. 

Georgia.  —  Compare  Dixon  v.  Cuyler, 
27  Ga.  248. 

Louisiana.  —  Randolph  v.  Chapman, 
21  La.  Ann.  4S6. 

Missouri.  —  Miles  v.  Smith,  22  Mo. 
502;  Perkins  v.  Woods,  27  Mo.  547. 
Compare  Cadwallader  v.  Cadwallader, 
26  Mo.  76;  Rilev  V.  McCord,  21  Mo. 
285. 

Ohio.  —  Hall  T'.  Musler,  i  Disney 
(Ohio)  36;  Massie  r'.  Donaldson,  8  Ohio 
377;  Biggerstaff  v.  Loveland,  S  Ohio 
44.  Compare  Heighway  v.  Pendleton, 
15  Ohio  735. 

Pennsylvania.  —  Hunsecker  v. 
Thomas,  8q  Pa.  St.  154. 

South  Dakota.  —  Kelsey  v.  Welch, 
(S.  Dak.  1896)  66  N.  W.   Rep.  390. 

England.  —  Knight  v.  Knight,  3  P. 
Wms.  331;  Christophers  v.  Sparke,  2 
Jac.  &  W.  229. 

In  Alabama,  where  no  reason  is  show  n 
why  the  administrator  is  not  made  a 
party,  the  appointment  of  an  adminis- 
trator ad  litem  will  not  cure  the  defect. 
Dooley  v.  Villalonga,  61  Ala.  129, 
where  the  court  said:  "  Perhaps  if 
the  true  administrator  were  a  party, 
and  interested  adversely  to  the  estate 
of  the  debtor,  a  representative  ad  litem, 
acting  under  the  eye  of  the  chancellor, 
might  have  been  allowable.  But  an 
administrator  ad  litem  gives  no  bond, 
cannot  receive  a  dollar  of  the  assets  of 
the  estate,  has  no  access  to  the  vouch- 
ers or  other  papers  of  the  deceased, 
must  be  wholly  uninformed  in  regard 
to  his  indebtedness,  and,  in  fact,  be  de- 
prived both  of  power  to  be  useful  and 
of  responsibility.  The  law  will  not 
commit  the  interests  of  the  estate  to  a 
mere  man  of  straw,  when  no  reason  is 
shown  why  a  real  administrator  should 
not  be  made  a  party." 

But  if  the  regular  personal  represen- 
tative appears  without  summons  and 
invokes  the  aid  of  the  court,  he  is 
estopped  from  alleging  the  omission  of 
steps  to  make  him  a  party.  Wilkins 
■z/.  Wilkins,  4  Port.  (Ala.)  245. 

Missouri.  —  Under  the  Missouri  stat- 
ute, the  foreclosure  proceeding  may  be 
continued  in  the  name  of  the  personal 
representative  without  the  heir  after 
the  death  of  either  the   mortgagor  or 


mortgagee.  Riley  v.  McCord,  21  Mo. 
2S5.  And  it  is  consequently  the  duty 
of  a  personal  representative  to  defend 
a  suit  to  foreclose  his  decedent's  mort- 
gage. Cadwallader  v.  Cadwallader,  26 
Mo.  76. 

In  Pennsylvania,  where  the  ordinary 
foreclosu  re  'proceeding  is  by  scire  facias, 
it  is  not  necessary  to  warn  the  personal 
representative  before  execution  if  serv- 
ice had  been  obtained  upon  the  mort- 
gagor. Hunsecker  v.  Thomas,  89  Pa. 
St.  154. 

In  Texas,  while  the  personal  repre- 
sentative is  not  a  necessary  party  (Mar- 
tin V.  Harrison,  2  Tex.  456;  Wiley  v. 
Pinson,  23  Tex.  486),  there  are,  never- 
theless, early  decisions  to  the  effect 
that  the  mortgagee  should  make  de- 
mand of  the  personal  representative 
before  bringing  suit  on  the  mortgage. 
Graham  v.  Vining,  i  Tex.  639,  qualified 
in  Cole  v.  Robertson,  6  Tex.  356. 

Foreclosure  by  Advertisement  in  New 
York.  —  The  New  York  statute  relative 
to  foreclosure  by  advertisement  re- 
quiring notice  to  be  served  upon  the 
mortgagor  or  his  personal  representa- 
tives, means  "  executors  or  adminis- 
trators, and  not  heirs  or  devisees" 
(Anderson  v.  Austin,  34  Barb.  (N.  Y.) 
319),  and  there  can  be  no  valid  fore- 
closure without  such  notice.  Cole  v. 
Moffitt,  20  Barb.  (N.  Y.)  18;  Low  v. 
Purdy,  2  Lans.  (N.  Y.)422.  But  where 
there  is  no  personal  representative  to 
be  served  with  notice,  this  provision  of 
the  statute  is  inoperative  (Anderson 
V.  Austin,  34  Barb.  (N.  Y.)  319),  and 
the  proceeding  is  valid  against  those 
upon  whom  service  is  made.  Bond  v. 
Bond,  51  Hun  (N.  Y.)  507,  where  the 
court,  per  Landon,  J.,  said:  "  The 
weight  of  authority,  if  such  weight 
may  be  determined  by  comparison  of 
the  number  of  cases,  is  to  the  effect 
that  where  there  are  no  personal  repre- 
sentatives of  the  decease.d  mortgagor, 
the  foreclosure  is,  nevertheless,  valid 
against  those  upon  whom  service  is 
made.  King  v.  Duntz,  11  Barb.  (N.  Y.) 
191;  Anderson  v.  Austin,  34  Barb.  (N. 
Y.)  319;  Cole  V.  Moffitt,  20  Barb. 
(N.  Y.)  19;  Hubbell  v.  Sibley,  5  Lans. 
(N.  Y.)  51;  Van  Schaack  v.  Saunders, 
32  Hun  (N.  Y.)  515.  The  case  of  Mac- 
kenzie V.  Alster,  64  How.  Pr.  (N.  Y. 
Supreme  Ct.)  388,  is  the  other  way.  It 
is  a  strong  presentation  of  the  doctrine 
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estate,*  though  he  is  entitled  to  a  grant  of  letters  on  the  estate  of 
a  deceased  subsequent  mortgagee  of  the  same  premises  who  was  a 
nonresident,  but  the  administration  will  be  limited  to  the  fore- 
closure proceedings.* 

(5)  Parties  Acquiring  hiterest  Pendente  Lite.  —  By  the  common 
law,'  the  pendency  of  an  action  affecting  the  title  to  real  property 
is  notice  to  all  the  world  ofthe  rights  of  the  plaintiff  therein,  and 
a  judgment  or  decree  rendered  in  the  proceeding  binds  all  parties 
whose  interests  are  subsequently  acquired.*  Statutes  have  been 
passed  in  many  of  the  states  either  merely  declaratory  of  this  rule 
or  providing  that  it  shall  operate  in  case  the  plaintiff  place  on 
record  some  lis  pendens  notice.*  Foreclosure  proceedings  are,  of 
course,  governed  by  this  rule,  and  it  is  established  by  an  array  of 
precedents  that  those  who  acquire  an  interest  in  the  mortgaged 
premises  during  the  pendency  of  the  foreclosure  suit  need  not  be 
made  parties  thereto,  but  are,  nevertheless,  bound  by  whatever 
decree  may  be  rendered.* 


I 


that,  unless  the  statutory  condition  pre- 
cedent to  a  sale  is  complied  with,  the 
sale  is  invalid.  The  latter  case  may 
be  said  to  be  the  logical  deduction 
from  the  literal  terms  of*  the  statute, 
the  former  cases  to  be  such  reasonable 
construction  as  is  adapted  to  the  situa- 
tion and  promotive  of  justice.  Why 
should  the  heir,  who  is  served  and 
thereby  is  enabled  to  protect  his  inter- 
ests, be  heard  to  complain  in  behalf  of 
nonexistent  personal  representatives  ? 
The  spirit  of  the  statute  is  that  no- 
tice shall  be  given  to  those  whose  inter- 
ests are  to  be  affected.  The  spirit  of 
the  statute  is  respected,  though  its 
letter  be  not  observed,  by  service  upon 
parties  in  interest.  The  letter  killeth, 
but  the  spirit  maketh  alive,  hence  we 
conclude  to  follow  the  more  numerous 
company  of  authorities."  But  see 
Van  Schaack  v.  Saunders,  32  Hun  (N. 
Y.)  515,  where  the  foreclosure  sale  was 
held  void  for  failure  to  serve  notice 
upon  executors  who  had  been  ap- 
pointed in  a  sale,  but  had  never  quali- 
fied. As  to  the  method  and  time  of 
service,  see  Hornby  v.  Cramer,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  490. 

Personal  Bepresentative  TTsoally  a 
Prtper  Party.  —  In  Illinois  a  statute 
permits  the  foreclosure  suit  to  be 
brought  against  either  the  heirs  or  per- 
sonal representatives  at  the  option  of 
the  plaintiff  (Rockwell  v.  Jones,  21 
111.  286;  Bissell  V.  Marine  Co.,  55  111. 
165),  and  in  California,  Iowa,  and 
Kansas  the  personal  representative  has 
been  declared   to    be   a  proper  party 


defendant  in  foreclosure.  Bayly  v. 
Muehe,  65  Cal.  345;  Darlington  z/.Effey, 
13  Iowa  177;  Hodgdon  v.  Heidman, 
66  Iowa  645 ;  Brenner  v.  Bigelow,  8 
Kan.  496. 

1.  Randolph  v.  Chapman,  21  La. 
Ann.  486. 

2.  Lothrop's  Case,  33  N.  J.  Eq.  246. 

3.  The  rule,  though  formulated  by 
Lord  Bacon  as  chancellor  (see  his 
works  by  Montague,  vol.  2,  pp.  479, 
480),  probably  was  applied  by  the  com- 
mon-law judges  much  earlier,  and  had 
its  origin  on  that  side  of  the*  court.  See 
Bennett,  Lis  Pendens,  §  3,  where  its 
application  is  traced  back  to  1663. 

4.  I  Story  Eq.  Jur.  (13th  ed.),  §  405 
et  seq. 

6.  E.g.,  the  Nebraska  statute,  Con- 
sol.  Stat.,  §  4623. 

6.  Alabama.  —  Malone  v.  Marriott,  64 
Ala.  486. 

Arkansas.  —  Montgomery  v.  Birge, 
31  Ark.  491;  Ashley  v.  Cunningham, 
16  Ark.  168. 

California.  —  Horn  v.  Jones,  28  Cal. 
194;     Whitney    v.    Higgins,     10     Cal. 

547- 

Connecticut.  —  Lyon  v.  Sandford,  5 
Conn.  548. 

Georgia.  —  Stokes  v.  Maxwell,  59  Ga. 
78. 

Illinois.  —  Pratt  v.  Pratt,  96  111.  184; 
Chickering  v.  Fullerton,  90  111.  520; 
Davis  V.  Connecticut  Mut.  L.  Ins.  Co., 
84  111.  508;  Sumner  z'.  Waugh,  56  111. 
531;  Loomis  V.  Riley,  24  111.  307. 

lo'iva.  —  Compare  Cooley  v.  Brayton, 
16  Iowa  10. 
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Assigrnees  in  Bankruptcy.  —  Bankruptcy  proceedings  instituted  during 
the  pendency  of  a  foreclosure  suit  against  the  bankrupt's  property 


Kansas.  —  Compare  Case  v.  Bartho- 
low,  21  Kan.  300. 

Kentucky.  —  Poston  v.  Eubank,  3  J. 
J.  Marsh.  (Ky.)  45;  Addison  v.  Crow, 
5  Dana  (Ky.)  271.  Compare  U.  S. 
Bank  v.  Carrol,  4  B.  Mon.  (Ky.)  50. 

Minnesota.  —  Rogers  v.  Holyoke,  14 
Minn.  220. 

Mississippi.  —  Osborne  v.  Crump,  57 
Miss.  622. 

Missouri.  —  Hull  v.  Lyon,  27  Mo.  570. 

Nebraska.  —  Harrington  v.  Latta,  23 
Neb.  84. 

iVew  Jersey.  —  McPherson  v.  Hou- 
sel,  13  N.  J.  Eq.  299; 

New  York.  —  Fuller  v.  Scribner,  76 
N.  Y.  190.  affirming  16  Hun  (N.  Y.)  130; 
Kindberg  v.  Freeman,  39  Hun  (N.  Y.) 
466,  affirmed  109  N.  Y.  653;  Kipp  v. 
Brandt,  49  How.  Pr.  (N.  Y.  Supreme 
Ct.)  358. 

West  Virginia.  —  Linn  v.  Patton,  lo 
W.  Va.  203. 

United  States.  —  Stout  v.  Lye,  103  U. 
S.  66;  Hards  v.  Connecticut  Mut.  L. 
Ins.  Co.,  8  Biss.  (U.  S.)  234.  ' 

England.  —  Metcalfe  v,  Pulvertoft,  2 
Ves.  &  B.  200;  Winchester  v.  Paine,  11 
Ves.  Jr.  194. 

Purchasers.  — Thus,  a  grantee  of  the 
premises  whose  conveyance  is  subse- 
quent to  the  commencement  of  the 
suit  acquires  no  title  as  against  the 
decree  of  foreclosure,  though  he  be  not 
a  party  thereto. 

Alabama.  —  Malone  v.  Marriott,  64 
Ala.  486. 

Arkansas.  —  Ashley  v.  Cunningham, 
16  Ark.  168. 

California.  —  Horn  v.  Jones,  28  Cal. 
194. 

Georgia.  —  Stokes  v.  Maxwell,  59 
Ga.  78. 

Illinois.  —  Davis  v.  Connecticut  Mut. 
L.  Ins.  Co.,  84  111.  508;  Chickering  v. 
Fullerton,  90  111.  520;  Loomis  z/.  Riley. 
24  111.  307. 

Kentucky. —  Poston  v.  Eubank,  3  J. 
J.  Marsh.  (Ky.)  45. 

Minnesota.  —  Rogers  v.  Holyoke,  14 
Minn.  220. 

Mississippi.  —  Osborne  v.  Crump,  57 
Miss.  622. 

Missouri. — Hull  v.  Lyon,  27  Mo. 
570. 

New  Jersey.  —  McPherson  v.  Housel, 
13  N.  J.  Eq.  299. 

England.  —  Metcalfe  v.  Pulvertoft, 
2  Ves.  &  B.  200. 


So,  a  purchaser  at  an  execution  sale 
whose  deed  was  subsequent  to  a  de- 
cree of  foreclosure  was  held  to  have 
lost  his  rights  by  such  decree,  to  which 
he  was  not  a  party,  though  the  levy 
under  which  the  execution  sale  was 
conducted  was  made  prior  to  the  filing: 
of  the  bill  to  foreclose.  Woods  v.  Love, 
27  Mich.  308. 

Such  a  purchaser  may,  however,  be 
admitted  into  the  suit  at  the  court's- 
discretion.  Earle  v.  Hart,  20  Hun  (N» 
Y.)  75. 

Hortgagees.  —  The  same  rule  holds 
in  respect  of  one  who  accepts  a  mort- 
gage from  the  owner  of  the  equity  of 
redemption  during  the  pendency  of  the 
foreclosure  proceedings.  Montgomery 
V.  Birge,  31  Ark.  491;  Pratt  v.  Pratt, 
96  111.  184;  Kipp  V.  Brandt,  49  How. 
Pr.  (N.  Y.  Supreme  Ct.)  358;  Linn  v, 
Patton,  10  W.  Va.  203. 

Jndgment  Creditors.  —  A  judgment 
creditor  whose  judgment  is  rendered 
pending  the"  foreclosure  suit  is  not  a 
necessary  party  thereto,  but  is  bound 
by  the  decree.  McHenry  v.  Cooper, 
27  Iowa  147;  Harrington  v.  Latta,  23 
Neb.  100;  Spring  v.  Short,  90  N.  Y, 
538;  Fuller  V.  Scribner,  16  Hun  (N! 
Y.)  130;  People's  Bank  v.  Hamilton 
Mfg.  Co.,  10  Paige  (N.  Y.)48i;  Stout  v. 
Lye,  103  U.  S.  66. 

So,  where  a  judgment  was  recovered 
after  the  filing  of  a  lis  pendens  in  fore- 
closure, but  before  the  service  of  sum- 
mons upon  the  owner  of  the  equity  of 
redemption,  it  was  held  that  the  inter- 
ests of  the  judgment  creditors  were  cut 
off  by  the  decree  and  sale,  though  they 
were  not  parties  to  the  foreclosure  suit. 
Fuller  V.  Scribner,  16  Hun  (N.  Y.)  130 
[afirmed  76  N.  Y.  190],  where  the  court, 
distinguishing  Rodgers  v.  Bonner,  45 
N.  Y.  387,  observes:  "  The  case  is  no 
authority  for  holding  that  when  a  fore- 
closure suit  is  commenced,  and  when 
the  notice  of  lis  pendens  is  duly  filed, 
and  the  summons  partly  served  on  all 
the  parties  who  were  proper  at  the  date 
of  the  filing  of  the  notice  of  lis  pen- 
dens, a  judgment  subsequently  ob- 
tained is  not  cut  off  by  the  decree  of 
foreclosure.  Such  a  doctrine  is  op- 
posed to  the  general  understanding  and 
practice  of  the  profession.  It  cannot 
be  sustained  by  authority.  A  judg- 
ment in  rem  (a  foreclosure  action  is 
virtually  so)  binds  the  parties  litigant 
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confer  no  title  upon  the  assignee  in  bankruptcy  which  may  not 
be  divested  by  the  decree  in  foreclosure,  and  the  assignee  is  not 

and  all  the  others,  if  the  suit  was  com-     the  subject-matter   in    the    foreclosure 


menced  against  the  proper  parties. 
Cleveland  v.  Boerum,  24  N.  Y.  613. 
It  binds  all  parties  and  all  who  claim 
under  them  '  by  any  means.'  Cleve- 
land V.  Boerum,  27  Barb.  N.  Y.  252. 
Notice  of  pendency  is  designed  '  to 
carry  out  the  well-known  legal  maxim 
fcndenU  lite  nihil  innoventur. '  Lamont 
V.  Cheshire,  65  N.  Y.  30.  Judgment 
creditors,  by  judgments  obtained  after 
filing  notice  of  lis  pendens  in  foreclos- 
ure suits,  could  not  be  made  parties  at 
their  own  request.  People's  Bank  v. 
Hamilton  Mfg.  Co.,  10  Paige  (N.  Y.) 
481.  An  incumbrancer  by  judgment 
pendente  lite  need  not  be  made  a  party. 
Cook  V.  Mancius,  5  Johns.  Ch,  (N.  Y.) 
89;  Winchester  v.  Paine,  11  Ves.  Jr. 
194.  Unless  a  judgment  creditor, 
after  notice  of  lis  pendens  filed,  is  cut 
off  by  the  decree,  a  foreclosure  action 
would  be  interminable,  or  it  could  be 
made  so  by  the  confession  or  recovery 
of  judgments  against  the  owner  of  the 
equity  of  redemption." 

A  creditor  whose  claim  rests  upon  a 
mere  award  is  neither  a  necessary  nor 
a  proper  defendant,  though  the  terms 
of  the  submisson  were  that  unless  the 
mortgagor  should  pay  the  amount  of 
the  award  within  a  given  time  or  exe- 
cute a  mortgage  to  secure  it,  the  sub- 
mission might  be  made  a  rule  of  court. 
Jones  V.  Winans,  20  N.  J.  Eq.  96. 

Hecliaiiic's  Lienon.  —  After  the  filing 
of  a  bill  of  foreclosure  by  the  mort- 
gagee, it  is  not  within  the  power  of  the 
mortgagor  so  to  contract  with  a  third 
party  as  to  charge  the  premises  with  a 
mechanic's  lien.  In  Hards  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  8  Biss.  (U. 
S.)  234,  the  court,  per  Harlan,  J.,  says: 
"  By  the  Mechanic's  Lien  Law  of  the 
state,  the  lien  of  the  mechanic  must  be 
asserted  by  petition  within  six  months 
from  the  time  his  claim  matures  as 
against  the  incumbrancer.  Hards  did 
not  file  his  petition  within  that  time  as 
against  the  insurance  company,  and 
therefore  his  claim,  in  any  event,  is, 
by  the  express  terms  of  the  statute, 
barred.  But  there  is  also  a  fatal  ob- 
jection to  both  claims  upon  another 
ground.  It  arises  out  of  the  doctrine 
of  lis  pendens.  Upon  default  by  the 
mortgagor,  the  mortgagee  had  a  right 
to  foreclose.  This  court  having  ac- 
quired jurisdiction   of   the   parties  and 


suit,  it  was  not  within  the  power  of  the 
mortgagor,  pending  that  suit,  by  con- 
tract with  a  mechanic,  and  without  the 
consent  of  the  mortgagee,  to  create  an 
incumbrance  upon  the  property  which 
could  in  any  wise  affect  the  rights  of 
the  mortgagee  as  they  might  be  de- 
clared by  final  decree." 

The  rule  is  particularly  applicable 
after  a  decree  and  sale  of  the  premises, 
for  the  mortgagor  has  then  no  such 
title  as  will  support  a  lien  for  labor  or 
material.  Davis  v.  Connecticut  Mut. 
L,  Ins.  Co.,  84  111.  508. 

Attaching  Creditors  can  acquire  no 
lien  which  will  not  be  cut  off  by  a  de- 
cree in  foreclosure  proceedings  pend- 
ing against  the  property.  Lyon  v. 
Sandford,  5  Conn.  544,  where  the  court 
said:  "  In  respect  to  creditors  who  at- 
tach property  mortgaged  during  the 
pendency  of  a  petition  to  foreclose,  the 
lien  which  they  acquire  is,  by  their 
own  voluntary  act,  subsequent  to  the 
commencement  of  the  suit;  and  they 
will  be  bound  by  the  decree,  though 
not  parties.  They  must  necessarily 
abide  by  the  fate  of  the  mortgagor 
whose  estate  they  have  attempted  to 
acquire.  Upon  any  other  principle  :t 
would  be  impossible  to  obtain  a  decree 
of  foreclosure  which,  in  case  of  non- 
payment of  the  debt,  should  be  final 
and  conclusive,  as  the  mortgagee,  in 
any  stage  of  the  proceedings,  might 
create  an  interest  in  persons  not 
already  parties  to  the  bill.  2  Fonb. 
Eq.  152;  2  P.  Wms.  482;  2  Madd.  189." 

Unrecorded  Grantees.  —  Under  the 
former  New  York  lis  pendens  act  it  was 
uncertain  whether  a  grantee  from  the 
mortgagor  was  a  necessary  party  to 
foreclosure  if  his  deed  had  not  been  re- 
corded until  after  the  filing  of  the  lis 
pendens  notice.  There  was  authority 
both  ways.  Hall  v.  Nelson,  23  Barb. 
(N.  Y.)  88;  Ostrom  v.  McCann,  21 
How.  Pr.  (N.  Y.  Supreme  Ct.)  431. 
But  owing  to  an  amendment  of  the 
statute,  it  is  now  held  that  such  a 
grantee  is  not  a  necessary  party.  Kind- 
berg  V.  Freeman,  39  Hun  (N.  Y.)  466 
[affirfned  109  N.  Y.  653],  where  Dyk- 
man,  J.,  said:  "  In  this  case  the  con- 
veyance of  the  mortgagor  was  recorded 
two  months  after  the  notice  of  pen- 
dency of  action  was  filed.  The 
grantees    were    purchasers    from    the 
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a  necessary  party  thereto.* 

(6)  Receivers.  —  Unlike  an  assignee  in  bankruptcy,  or  a  trustee 
or  assignee  for  the  benefit  of  creditors,  a  receiver  does  not  acquire 


mortgagor,  who  is  a  defendant,  and 
they  fall  directly  within  the  provisions 
of  the  section.  If  they  were  parties 
to  the  action  they  would  be  bound  by 
all  the  proceedings  taken  therein,  and 
by  the  statute  referred  to  they  are  bound 
to  the  same  extent.  The  case  of  Hall 
V.  Nelson,  23  Barb.  (N.  Y.)  88,  is  relied 
on  by  the  appellant,  but  since  that  de- 
cision the  statute  has  been  amended  so 
as  to  comprehend  within  its  operations 
a  case  like  this,  where  the  conveyance 
from  the  party,  although  taken  previ- 
ous to  the  filing  of  the  notice  of  pen- 
dency of  action,  was  recorded  subse- 
quently. The  filing  of  the  notice  of 
pendency  of  action  was,  therefore,  con- 
structive notice  to  the  owners  of  the 
equity  of  redemption,  because  their 
conveyance  was  recorded  subsequent 
to  the  time  of  such  filing,  and  they  are 
bound  by  all  the  proceedings  taken  in 
the  action  thereafter  to  the  same  ex- 
tent as  if  they  were  parties  to  the 
action.  They  were  not,  therefore, 
necessary  parties,  and  the  judgment 
was  properly  granted." 

He  is  entitled,  however,  to  be  made 
a  party  upon  his  own  application. 
Johnston  v.  Donvan,  106  N.  Y.  269. 

Parties  Admitted  on  Application.  —  The 
Federal  Bankruptcy  Act  of  1867  pro- 
vided that  the  assignee  might  prose- 
cute or  defend  any  suit  to  which  the 
bankrupt  was  a  party  at  the  time  of 
the  assignment,  and  in  this  way  the 
assignee,  though  not  a  necessary 
party,  was  enabled  to  obtain  his  day  in 
court.  See  the  remarks  of  Mr.  Justice 
Miller  in  Eyster  v.  Gaff,  91  U.  S.  524; 
Oliver  v.  Cunningham,  6  Fed.  Rep.  60. 

So,  in  Ne-iV  York  the  statute  of  1840 
permitted  a  judgment  creditor  or 
other  claimant  under  a  judgment  who 
had  not  been  made  a  party  to  a  bill  of 
foreclosure  to  be  made  a  party  on  his 
own  application;  but  this  act  was  held 
to  include  those  only  whose  interests 
had  accrued  prior  to  the  commence- 
ment of  the  foreclosure  suit.  Peo- 
ple's Bank  v.  Hamilton  Mfg.  Co.,  10 
Paige  (N.  Y.)  481,  where  Chancellor 
Walworth  said:  "  The  object  of  that 
provision  was  to  protect  the  rights  of 
creditors  by  judgment  or  decree,  sub- 
sequent to  the  mortgage,  and  persons 
claiming  under  them,  who  must  have 


been  made  parties  to  the  foreclosure 
suit,  previous  to  the  act  of  1840,  in 
order  to  bar  their  rights  of  redemption. 
Before  the  passage  of  that  act  a  pur- 
chaser, pendente  lite,  from  a  defendant 
in  the  suit  after  the  filing  of  the  notice 
of  lis  pendens,  and  creditors  by  judg- 
ment or  decree,  against  such  defendant, 
who  had  obtained  their  liens  upon  the 
mortgaged  premises  during  the  pen- 
dency of  the  foreclosure  suit,  were 
bound  by  the  proceedings  and  decree, 
although  they  were  not  actual  parties. 
And  if  they  wished  to  interpose  a  de- 
fense, they  could  only  do  it  in  the 
name  of  the  defendant.  Or  if  he 
colluded  with  the  complainant,  or  re- 
fused to  permit  those  who  had  acquired 
interests  under  him,  subsequent  to  the* 
commencement  of  the  suit,  to  make  a 
proper  defense  in  his  name,  their  only 
remedy  was  to  make  themselves 
parties  to  the  suit  by  a  bill  to  protect 
their  rights.  Mitf.  PI.  73;  Story's  Eq. 
PI.  286,  S  351.  Foster  v.  Deacon,  6 
Madd.  59. 

Standing  of  Ptirchaser,  Pendente  Lite, 
Not  a  Party.  —  A  purchaser  pending 
foreclosure  may,  in  A'eiu  York,  obtain 
an  order  for  the  distribution  of  surplus 
moneys  arising  from  the  foreclosure 
sale,  though  not  a  party  to  the  suit. 
Koch  V.  Purcell,  45  N.  Y.  Super.  Ct. 
162. 

1.  Bankruptcy  Proceeding^.  —  Eyster 
V.  Gaff,  91  U.  S.  521,  where  Mr.  Jus- 
tice Miller,  after  discussing  the  general 
doctrine  of  lis  pendens,  says:  "  We  see 
no  reason  why  the  same  principle 
should  not  apply  to  the  transfer  made 
by  a  bankruptcy  proceeding.  The 
Bankrupt  Act  expressly  provides  that 
the  assignee  may  prosecute  or  defend 
all  suits  in  which  the  bankrupt  was  a 
party  at  the  time  he  was  adjudged  a 
bankrupt.  If  there  was  any  reason  for 
interposing,  the  assignee  could  have 
had  himself  substituted  for  the  bank- 
rupt, or  made  a  defendant  on  petition. 
If  he  chose  to  let  the  suit  proceed  with- 
out such  defense,  he  stands  as  any 
other  person  would  on  whom  the  title 
had  fallen  since  the  suit  was  com- 
menced. It  is  a  mistake  to  suppose 
that  the  Bankrupt  Law  avoids  of  its 
own  force  all  judicial  proceedings  in 
the  state  or  other  courts  the  instant  one 
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title  to  the  property  placed  in  his  charge  by  virtue  of  his  appoint- 
ment.* The  general  rule  is,  therefore,  that  a  receiver  of  the  mort- 
gagor's property  is  not  a  necessary  party  to  the  foreclosure  of  a 
mortgage.*    And  a  foreclosure  suit  properly  commenced  is  neither 


of  the  parties  is  adjudged  a  bankrupt. 
There  is  nothing  in  the  act  which  sanc- 
tions such  a  proposition.  The  court  in 
the  case  before  us  had  acquired  juris- 
diction of  the  parties  and  of  the  sub- 
ject-matter of  the  suit.  It  was  compe- 
tent to  administer  full  justice,  and  was 
proceeding,  according  to  the  law  which 
governed  such  a  suit,  to  do  so.  It 
could  not  take  judicial  notice  of  the 
proceedings  in  bankruptcy  in  another 
court,  however  seriously  they  might 
have  affected  the  rights  of  parties  to 
the  suit  already  pending.  It  was  the 
duty  of  that  court  to  proceed  to  a  de- 
cree as  between  the  parties  before  it, 
until  by  some  proper  pleadings  in  the 
case  it  was  informed  of  the  changed 
relations  of  any  of  those  parties  to  the 
subject-matter  of  the  suit.  Having 
such  jurisdiction,  and  performing  its 
duty  as  the  case  stood  in  that  court, 
we  are  at  a  loss  to  see  how  its  decree 
can  be  treated  as  void.  It  is  almost 
certain  that  if  at  any  stage  of  the  pro- 
ceeding before  sale  or  final  confirma- 
tion the  assignee  had  intervened,  he 
would  have  been  heard  to  assert  any 
right  he  had,  or  set  up  any  defense  to 
the  suit.  The  mere  filing^n,  the  court 
of  a  certificate  of  his  appointment  as 
assignee,  with  no  plea  or  motion  to  be 
made  a  party  or  to  take  part  in  the 
case,  deserved  no  attention  and  re- 
ceived none.  In  the  absence  of  any 
appearance  by  the  assignee,  the  validity 
of  the  decree  can  only  be  impeached  on 
the  principle  that  the  adjudication  of 
bankruptcy  divested  the  other  court  of 
all  jurisdiction  whatever  in  the  fore- 
closure suit."  See,  to  the  same  effect, 
Oliver  v.  Cunningham,  6  Fed.  Rep.  60; 
Cleveland  v.  Boerum,  24  N.  Y.  615, 
affirming  27  Barb.  (N.  Y.)  252,  23  Barb. 
(N.  Y.)  201. 

1.  St.  Louis,  etc..  Coal,  etc.,  Co.  v. 
Sandoval  Coal,  etc.,  Co.,  in  111.  32; 
Scott  I/.  Elmore,  10  Hun  (N.  Y.)  68; 
High  on  Receivers  (3d  ed.),  §  5;  Beach 
on  Receivers,  p§  191,  192. 

Under  the  New  York  Statute,  however, 
the  receiver  of  an  insurance  company 
acquires  title  to  the  property.  Atty. 
Gen-.  V.  Atlantic  Mut.  L.  Ins.  Co.,  100 
N.  Y.  279. 

2.  Kansas.  —  Patrick  v.  Eells,  30  Kan. 


686,  where  the  court,  per  Horton,  C. 
J.,  says:  "  It  is  contended  on  the  part 
of  the  receiver  that  he  had  such  an  in- 
terest in  the  mortgaged  property  that 
he  was  not  only  entitled  to  be  made  a 
party,  but  that  he  was  a  necessary 
party  to  the  foreclosure  suit,  and  that 
his  application  ought  to  have  been 
granted  as  a  matter  of  right.  Sections 
36  and  41  of  the  Civil  Code  are  referred 
to.  Not  so.  The  ordinary  rules  ap- 
plicable to  granting  leave  to  parties  to 
file  answers  do  not  prevail  in  cases  of 
receivers.  A  receiver  of  an  insolvent 
corporation  is  the  representative  both 
of  the  creditors  of  the  corporation  and 
of  its  shareholders.  He  is  uniformly 
regarded  as  an  officer  of  the  court,  ex- 
ercising his  functions  in  the  interest  of 
neither  plaintiff  nor  defendant,  but  for 
the  common  benefit  of  all  parties  in  in- 
terest." 

New  Jersey.  —  Willink  v.  Morris 
Canal,  etc.,  Co.,  4  N.  J.  Eq.  399,  where 
the  court  said:  "  A  number  of  authori- 
ties were  cited  on  the  argument,  clearly 
showing  that  in  bankruptcy  cases  the 
assignee  is  a  necessary  party;  and  the 
same  rule  obtains  in  the  discharge  of 
insolvent  debtors.  In  these  cases, 
however,  the  property  of  the  bankrupt 
or  insolvent  passes  to  the  assignee  and 
vests  in  him.  The  title  is  in  the  as- 
signee, and  he  must  be  brought  before 
the  court.  The  provisions  of  the  stat- 
ute under  which  these  receivers  are 
appointed  are  peculiar.  Elmer's  Dig. 
32.  The  property  of  the  company  does 
not  vest  in  the  receivers,  nor  does  the 
appointment  of  receivers  necessarily 
put  an  end  to  the  corporation.  The  re- 
ceivers have  the  sole  power  over  the 
corporation;  they  are  substituted  in  the 
place  of  the  directors  and  managers, 
but  for  the  purpose  of  settling  up  and 
closing  the  affairs  of  the  company. 
The  title  to  the  property  is  not 
changed,  but  a  power  only  is  delegated 
to  the  receivers  to  take  charge  of  it 
and  sell  it."  See  also  Kirkpatrick  v. 
Corning,  38  N.  J.  Eq.  248. 

New  York.  —  Herring  v.  New  York, 
etc.,  R.  Co.,  105  N.  Y.  371,  where  Earl, 
J.,  in  delivering  the  opinion  of  the 
court,  said:  "  Jewett  as  receiver  in  the 
people's   action   was   not   a    necessary 
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barred  nor  abated  by  the  appointment  of  a  receiver.* 

Estoppel  to  Object  for  Omission.  —  Even  conceding  that  the  receiver 
ought  sometimes  to  be  made  a  party,  still  neither  he  nor  those 
whom  he  represents  can  stand  by  without  objecting  to  his  omis- 
sion and  after  decree  and  sale  of  the  property  be  heard  to 
complain.* 

Leave  to  Make  Keoeiver  a  Defendant.  —  If  the  receiver  should  be  made 
a  party,  it  is  ncccssar)-,  in  foreclosure  proceedings  in  the  state 
courts,  first  to  obtain  leave  to  institute  the  suit.*  If  the  bill  of 
foreclosure  is  brought  in  the  federal  courts,  however,  an  act  of 
Congress  obviates  the  necessity  of  obtaining  leave  to  sue.^ 

(7)  Stockholders  and  Corporate  Officers  —  stockholders  Generally.  — 
Where  the  mortgagor  is  a  corporation,  it  is  the  sole  necessary 
defendant  in  foreclosure.*  Stockholders  of  such  corporation  not 
only  need  not  be  joined  as  defendants,  but,  as  a  rule,  will  not  even 
be  permitted  to  defend  in  their  individual  capacity,*  except  where 


party  to  that  action.  As  temporary  re- 
ceiver he  was  not  vested  with  the  title 
to  the  property  of  the  corporation ;  it 
was.  not  divested  of  its  property  until 
final  judgment  of  dissolution  and  the 
appointment  of  the  final  receiver.  The 
temporary  receiver  was  not  a  trustee 
for  the  creditors  of  the  corporation,  but 
he  was  a  mere  caretaker,  custodian,  and 
manager  of  its  property  and  franchises, 
under  the  direction  of  the  court,  dur- 
ing the  pendency  of  the  action,  having 
lawful  possession  of  the  property;  and 
if  a  trustee  in  any  sense,  he  was  a  trus- 
tee for  the  corporation."  See  also 
Raynor  v.  Selmes,  52  N.  Y.  579,  revers- 
ing 7  Lans.  (N.  Y.)  440.  But  compare 
Central  Trust  Co.  v.  Wabash,  etc.,  R. 
Co.,  23  Fed.  Rep.  858. 

1.  Wilson  V.  Wilson,  i  Barb.  Ch.  (N. 
Y.)  592. 

Where  a  Eeceiver  is  Appointed  after  a 
Decree  of  foreclosure  has  been  rendered, 
and  the  order  of  appointment  recites 
that  the  plaintiff  in  foreclosure  shall 
not  be  prejudiced  thereby,  the  sale  may 
proceed  without  further  leave  of  court 
and  without  bringing  in  the  receiver 
as  a  party.  Preston  v.  Loughran,  58 
Hun  (N.  Y.)  210,  distinguishing  Wis- 
wall  V.  Sampson,  14  How.  (U.  S.)  52, 
and  Walling  v.  Miller,  108  N.  Y.  173, 
where  a  different  rule  was  applied  to 
execution  sales. 

2.  Kirkpatrick  v.  Corning,  38  N.  J. 
Eq.  234. 

8,  High,  Receivers  (3d  ed,),  §  254. 
See  also  Texas,  etc.,  R.  Co.  v.  Cox,  145 
U.  S.  593- 

4.  Act  of  March  3d,  1887,  24  Stat,  at 


L.,  c.  373,  p.  553,  as  corrected  by  act  of 
August  13,  1888,  25  Stat,  at  L.,  c.  866, 
p.  436. 

In  Central  Trust  Co.  v.  Wabash,  etc., 
R.  Co.,  23  Fed.  Rep.  858,  decided  be- 
fore the  passage  of  the  foregoing  stat- 
ute, the  court  refused  to  permit  its 
receiver  to  be  sued  outside  its  jurisdic- 
tion. 

5.  See,  for  instance.  Reed  v.  Bradley, 
17  111.  321 ;  Ottawa  Northern  Plank  Road 
Co.  V.  Murray,  15  111.  337;  the  latter 
case  being  one  of  many  holding  that 
when  the  corporation  executes  a  mort- 
gage to  secifre  the  payment  of  money 
which  it  has  actually  received,  it  can- 
not thereafter  avo-id  liability  by  ques- 
tioning the  authority  of  those  who 
made  the  loan. 

6.  Chicago,  etc.,  R.  Co.  v.  Howard,  7 
Wall.  (U.  S.)4i5;  Central  Trust  Co.  v. 
Marietta,  etc.,  R.  Co.,  48  Fed.  Rep.  14; 
Bronson  v.  La  Crosse,  etc.,  R.  Co.,  2 
Wall.  (U.  S.)  283;  Des  Moines  Gas  Co. 
V.  West,  50  Iowa  16.  Blackman  v. 
Central  R.,etc.,  Co.,  58  Ga.  189,  where 
the  court, /^-r  Bleckley,  J.,  said:  "  Ex- 
cept in  cases  expressly  provided  for  by 
the  code  (section  3374),  stockholders 
cannot  plead  or  defend  for  the  corpora- 
tion. That  the  action  is  groundless 
and  collusive,  and  that,  from  motives 
of  fraud  or  favor  on  the  part  of  the 
officers,  ihe  corporation  fails  or  re- 
fuses to  defend,  will  make  no  differ- 
ence. The  stockholders  may  protect 
all  their  rights  by  instituting  a  proper 
action  of  their  own.  In  conducting 
suits,  due  regard  must  be  had  to  the 
distinction    between    parties  and  those 
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their  rights  are  jeoparded  by  the  fraud  of  corporate  officers.  *  So 
the  corporate  mortgagor,  and  not  a  single  stockholder,  is  the 
proper  party  to  question  the  title  acquired  by  a  purchaser  at  the 
foreclosure  sale  under  the  mortgage.* 

A  Stockholder  in  a  Defunct  Corporation  has  such  an  interest  as  entitles 
him  to  defend  a  suit  brought  to  foreclose  a  mortgage  alleged 
to  have  been  executed  by  the  corporation  while  it  was  a  going 
concern.' 

Officers  of  a  Corporate  Mortgagor  are  neither  necessary  nor  proper 
parties  to  a  bill  of  foreclosure."* 

(8)  Subsequent  Lessees —  General  Rule.  — ■  A  leasehold  interest  from 
the  mortgagor  acquired  after  the  execution  of  the  mortgage  is 
subject  to  the  rights  of  the  mortgagee,  and  such  lessee  acquires 
nothing  against  him.*    Indeed,  the  foreclosure  proceedings  termi- 


who  are  not  parties.  A  corporation  is 
a  separate  person  from  any  or  all  of 
the  stockholders.  When  it  is  sued 
alone,  they  are  not  before  the  court; 
and  they  cannot  interpose  in  that  suit, 
without  express  statutory  authority." 
Compare  Alexander  v.  Searcy,  8i  Ga. 
536,  36  Am.  &  Eng.  R.  Cas.  239. 

In  the  Foreclosure  of  a  Bailroad  Mort- 
gage, the  minority  stockholders  of  the 
company  cannot  maintain  a  bill  in  de- 
fense of  the  suit  alleging  mismanage- 
ment of  the  corporate  affairs  and  usury 
in  negotiation  of  the  bonds  without 
averring  refusal  on  the  part  of  the  di- 
rectors to  urge  such  defense,  though  it 
is  alleged  in  excuse  thereof  that  the 
corporate  officers  are  in  collusion  with 
plaintiffs.  Alexander  v.  Searcy,  81 
Ga.  536,  36  Am.  &  Eng.  R.  Cas.  239. 
Compare'  Central  Trust  Co.  v.  Marietta, 
etc.,  R.  Co.,  48  Fed.  Rep.  14. 

Bill  to  Redeem.  —  Nor  can  the  stock- 
holder join  with  the  corporation  in  a 
bill  to  redeem,  if  there  is  no  allegation 
that  the  company  has  committed  any 
breach  of  trust.  Kennebec,  etc.,  R.  Co. 
V.  Portland,  etc.,  R.  Co.,  54  Me.  173. 

1.  Hawes  v.  Oakland,  104  U.  S.  450, 
where  Mr.  Justice  Miller  reviews  the 
authorities  at  length.  Dimpfell  v.  Ohio, 
etc.,  R.  Co.,  no  U.  S.  209;  Forbes  v. 
Memphis,  etc.,  R.  Co..  2  Woods  (U.  S.) 
323;  Foster!'.  Mansfield,  etc.,  R.  Co.  36 
Fed.  Rep.  627,  36  Am.  &  Eng.  R.  Cas. 
281. 

Bill  Attacking  Proceedings  for  Fraud. 
— Where  a  corporate  mortgage  has 
been  foreclosed  in  a  suit  to  which  the 
company  was  a  party,  and  which  is 
still  pending,  a  stockholder  cannot  as-- 
sail  the  foreclosure  proceedings  for 
fraud   by   bringing   a   bill   in   another 


court.  His  remedy,  if  any,  is  by  an 
application  in  the  foreclosure  suit. 
Graham  v.  Boston,  etc.,  R.  Co.,  118  U. 
S.  161.  See,  however,  Tazewell  County 
V.  Farmers'  L.  &  T.  Co.,  12  Fed.  Rep. 
752,  holding  that  such  an  application 
by  stockholders  to  be  made  parties 
in  foreclosure  proceedings  against  the 
corporation  is  not  a  bar  to  an  inde- 
pendent suit  to  set  aside  the  decree  for 
fraud. 

Stockholder  Admitted  on  Allegation  of 
Fraud.  —  In  a  special  case,  where  it  is 
alleged  that  the  directors  fraudulently 
refused  to  attend  to  the  interests  of  the 
corporation,  a  court  may  in  its  discre- 
tion allow  a  stockholder  to  become  a 
defendant  to  a  bill  to  foreclose  the  cor- 
porate mortgage,  and  this  for  the  pur- 
pose of  protecting  the  interests  of 
himself  and  other  stockholders  from 
unfounded  and  illegal  claims  against 
the  company.  Bronson  v.  La  Crosse, 
etc.,  R.  Co.,  2  Wall.  (U.  S.)  283;  Mus- 
sina V.  Goldthwaite,  34  Tex.  125. 

2.  Harpending  v.  Munson,  91  N.  Y. 
650,  citins;  Olcott  v.  Tioga  R.  Co.,  27 
N.  Y.  546. 

3.  Chouteau  v.  Allen,  70  Mo.  290. 

4.  Johnes  v.  Outwater,  (N.  J.  1897)  36 
Atl.  Rep.  483. 

6.  California.  —  McDermott  v. 
Burke,  16  Cal.  580,  where  the  court, 
per  Field,  J.,  said:  "  A  mortgagor  can- 
not make  a  lease  which  will  bind  his 
mortgagee  where  the  lessee  at  the  time 
had  notice  of  the  mortgage,  either 
actual  or  constructive.  The  interest  of 
the  lessee  in  such  case  is  dependent  for 
its  duration,  except  as  limited  by  the 
terms  of  the  lease,  upon  the  enforce- 
ment of  the  mortgage.  So  long  as  the 
mortgage  remains  unenforced  the  lease 
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is  valid  against  the  mortgagor,  and  in 
this  state  against  the  mortgagee;  but 
with  its  enforcement  the  leasehold  in- 
terest is  determined.  There  is  no 
privity  of  contract  or  of  estate  between 
the  purchaser  upon  the  decree  of  sale 
and  the  tenant.  The  purchaser  may, 
therefore,  treat  the  tenant  as  an  occu- 
pant without  right,  and  maintain  eject- 
ment for  the  premises.  He  cannot,  for 
the  want  of  such  privity,  count  upon 
the  lease,  and  sue  for  the  rent  or  the 
value  of  the  use  and  occupation.  The 
relation  between  the  purchaser  and 
tenant  is  that  of  owner  and  trespasser 
until  some  agreement,  express  or  im- 
plied, is  made  between  them  with  refer- 
ence to  the  occupation.  Until  then 
both  are  equally  free  from  any  contract 
obligations  to  each  other." 

Delaware.  —  Smyrna  Bldg.  Loan  As- 
soc. V.  Worden,  5  Houst.  (Del.)  508. 

Illinois.  —  Gartside  v.  Outley,  58  111. 
215;  Taylor  v.  Adams,  115  111.  570; 
Reed  v.  Bartlett,  9  111.  App.  267. 

.Indiana. — Jones  v.  Thomas,  8 
Blackf.  (Ind.)  430. 

Iowa.  —  Downard  v.  Groff,  40  Iowa 

597- 

Louisiana.  —  Barelli  v.  Szymanski, 
14  La.  Ann.  47. 

Maine.  —  Hill  v.  Jordan,  30  Me.  367. 

Maryland.  —  Russum  v.  Wanser,  53 
Md.  92. 

Missouri.  —  Kennett  v.  Plummer,  28 
Mo.  146. 

N^ew  Hampshire.  —  Hale  v.  Nashua, 
etc.,  R.  Co.,  60  N.  H.  340.  Compare 
Bellows  V.  Boston,  etc.,  R.  Co.,  59  N. 
H.  491. 

New  yersey.  —  Howell  v.  Schenck,  24 
N.  J.  L.  89. 

Pennsylvania.  —  McCall  v.  Lenox,  9 
S.  &  R.  (Pa.)  302,  where  Tilghman.C.  J., 
speaking  for  the  court,  said:  "  As  the 
plaintiff  took  his  lease  with  legal  notice 
of  a  prior  mortgage,  it  is  clear  that  the 
lease  must  have  given  way  to  the  mort- 
gage, had  the  proceeding  been  by  way 
of  scire  facias  or  ejectment."  Hemp- 
hill V.  Tevis,  4  W.  &  S.  (Pa.)  541. 

England.  —  Keech  v.  Hall,  Doug.  21; 
Thunder  v.  Belcher,  3  East  449;  Doe  v. 
Bucknell,  8  C.  &  P.  566,  34  E.  C.  L.  527. 
And  compare  Pope  v.  Biggs,  9  B.  &  C. 
245,  17  E.  C.  L.  368;  Partington  v. 
Woodcock,  6  Ad.  &  El.  690,  33  E.  C.  L. 
180. 

B«ason  for  the  Kale.  —  In  Barelli  v. 
Szymanski,  14  La.  Ann.  47,  the  court, 
in  giving  the  reasons  for  this  rule, 
said:  "  The  right,s  of  plaintiff,  as  mort- 


gagee, were  fixed  and  vested  at  the 
date  of  the  execution  and  registry  of 
the  act  of  mortgage,  as  well  against 
third  persons  as  the  moitgagor.  The 
important  right  vested  in  him  was  the 
right  to  cause  the  mortgaged  property 
to  be  seized  and  sold,  in  default  of  pay- 
ment for  the  satisfaction  of  his  debt, 
free  from  any  alienation  or  sale  subse- 
quently made,  or  encumbrance  created  by 
the  mortgagor  on  the  hypothecated 
property.  This  right,  thus  vested, 
could  not  be  modified  or  impaired  by 
any  act  or  contract  subsequently  en- 
tered into  between  the  mortgagor  and 
other  parties  without  the  consent  of 
the  mortgagee.  The  right  to  sell  in 
default  of  payment  carried  with  it  the 
correlative  right  to  buy  the  property 
free  from  alienation  or  encumbrance, 
and  the  plaintiff  consequently  became 
the  purchaser  of  the  mortgaged  prem- 
ises, subject  only  to  the  claim  of  third 
persons  as  they  existed  at  the  date  of 
the  registry  of  his  act  of  mortgage,  and 
free  from  all  others  subsequently  ac- 
quired. Mortgagees  could  be  easily 
deprived  of  the  security  of  their  mort- 
gages, through  the  agency  of  contracts 
of  lease  of  the  character  of  the  one 
made  by  defendant  with  Pellerin.  if 
such  contracts  were  binding  upon 
them.  Long  leases  with  the  future 
rents  secured  by  negotiable  paper  in 
the  hands  of  third  parties  would  great- 
ly depreciate  the  value  of  mortgaged 
property  at  judicial  sales,  made  for  the 
payment  of  the  debts  of  hypothecary 
creditors." 

Actual  Notice  of  Mortgage  Defectively 
Becorded.  —  The  rule  also  applies  even 
where  the  mortgage  was  defectively  re- 
corded, if  the  lessee  had  notice  thereof 
at  the  time  he  accepted  the  lease.  Rus- 
sum V.  Wanser,  53  Md.  92. 

Ejectment  by  Mortgagee.  —  At  com- 
mon law  the  mortgagee  might  recover 
in  ejectment  against  a  lessee  without 
giving  notice  to  quit.  Keech  v.  Hall, 
Doug.  21,  a  leading  case  decided  in 
1778  by  Lord  Mansfield,  who  said,  in 
explanation  of  the  rule:  "  The  mort- 
gagor has  no  power,  express  or  im- 
plied, to  let  leases,  not  subject  to  every 
circumstance  of  the  mortgage.  If  by 
implication  the  mortgagor  had  such  a 
power,  it  must  go  to  a  great  extent — to 
leases  where  a  fine  is  taken  on  a  re- 
newal for  lives.  The  tenant  stands  ex- 
actly in  the  situation  of  the  mortgagor. 
The  possession  of  the  mortgagor  can- 
not be  considered  as  holding  out  a  false 
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nate  the  lease,*  and  it  is  therefore  not  necessary  to  bring  the 
lessee  into  the  suit  as  a  party  in  order  to  cut  off  his  interests.* 

The  Assignee  of  a  Subsequent  Lease  is  not  a  necessary  defendant  in  the 
foreclosure  of  a  mortgage  covering  the  demised  premises.' 

Lessee's  Interest  in  Surplus  Moneys.  —  The  lessee  has  also  an  equitable 
interest  to  the  value  of  the  remainder  of  his  term  in  surplus 
moneys  arising  from  the  foreclosure  sale.'* 

Attornment  to  Mortgagee.  —  And  he  may,  of  course,  attorn  to  the 
mortgagee  and  take  a  new  lease  from  him.* 


appearance.  It  does  not  induce  a  be- 
lief that  there  is  no  mortgage;  for  it  is 
the  nature  of  the  transaction  that  the 
mortgagor  shall  continue  in  possession. 
Whoever  wants  to  be  secure,  when  he 
takes  a  lease,  should  inquire  after  and 
examine  the  title  deeds.  In  practice, 
indeed  (especially  in  the  case  of  great 
estates),  that  is  not  often  done,  because 
the  tenant  relies  on  the  honor  of  his 
landlord;  but  whenever  one  of  two  in- 
nocent persons  must  be  a  loser,  the 
rule  is  </tn  prior  est  tempore,  potior  est 
jure.  If  one  must  suffer,  it  is  he  who 
has  not  used  due  diligence  in  looking 
into  the  title."  See,  to  the  same  effect. 
Thunder  v.  Belcher,  3  East  449;  Doe 
V.  Bucknell,  8  C.  &  P.  566,  34  E.  C.  L. 
527.  And  compare  Pope  v.  Biggs,  9  B. 
&  C.  245,  17  E.  C.  L.  368;  Partington 
V.  Woodcock,  6  Ad.  &  El.  690,  33  E.  C. 
L.  iSo.  See  further  Hemphill  v. 
Tevis,  4  W.  &  S.  (Pa.)  535,  and  other 
cases  cited  in  the  preceding  part  of  this 
note  which  follow  the  foregoing  doc- 
trine. 

Mortgagee's  Sights  to  Emblements.  — 
In  some  jurisdictions  the  mortgagee  is 
even  entitled  to  the  emblements  as 
against  a  subsequent  lessee.  Jones  v. 
Thomas,  8  Blackf.  (Ind.)  430;  Downard 
V.  Groff,  40  Iowa  597;  Shepard  v.  Phil- 
brick,  2  Den.  (N.  Y.)  174,  where  the 
rule  was  applied  to  a  purchaser  at  fore- 
closure sale.  But  this  right  has  been 
denied  to  the  purchaser  at  foreclosure 
sale.  Johnson  v.  Camp,  51  111.  219; 
Cassilly  v.  Rhodes,  12  Ohio  88. 

Lessee's  Right  to  Bemove  Trade  Fix- 
tures. —  Where  trade  fi.xtures  are  left 
on  the  premises  by  the  lessee,  he  is  en- 
titled to  remove  them  upon  the  same 
terms  as  the  mortgagor  would  be. 
Globe  Marble  Mills  Co.  v.  Quinn,  76  N. 
Y.  23. 

1.  California. —  McDermott  v. 
Burke,  16  Cal.  589. 

Illinois.  —  Gartside  v.  Outley,  58  111. 
215;  Reed  v.  Bartlett,  9  111.  App.  267. 


Maine.  —  Hill  v.  Jordan,  30  Me,  367. 

New  York.  —  Simers  v.  Saltus,  3 
Den.  (N.  Y.)  216;  Clarkson  v.  Skid- 
more,  2  Lans.  (N.  Y.)  238,  citing  Ker- 
shaw V.  Thompson,  4  Johns.  Ch.  (N.  Y.) 
609,  which  reviews  the  authorities  on 
the  question  of  placing  the  mortgagee 
in  possession  as  against  the  lessee. 

2.  Contrary  Opinions  of  Text  Writers. 
—  Some  of  the  text  writers  announce  a 
rule  different  from  this,  but  it  will  be 
found,  upon  examination,  that  the  au- 
thorities upon  which  they  base  their 
statements  will  justify  the  language  of 
the  text.  Thus,  Mr.  Gear,  in  his  work 
on  Landlord  and  Tenant,  at  section  181, 
says:  "  A  lessee  of  the  mortgagor  is  a 
necessary  party  to  the  foreclosure  of  the 
mortgage,"  but  the  citations  to  this, 
aside  from  Lockhart  v.  Ward,  45  Tex. 
227,  discussed  in  a  further  note  to  this 
section  of  this  article,  fail  to  support  the 
proposition,  except  so  far  as  it  relates 
to  prior  lessees.  Mr.  Jones,  in  his 
work  on  Mortgages,  at  section  1413, 
takes  more  conservative  ground,  and 
says:  "  A  lessee  for  a  term  of  years  of 
the  mortgagor  having  a  right  to  re- 
deem should  be  made  a  party  to  a  suit 
to  foreclose."  This,  of  course,  is  in 
accordance  with  the  text. 

3.  Tyler  v.  Hamilton,  62  Fed.  Rep. 
187  [^citing  Rogers  v.  Humphreys,  4 
Ad.  &  El.  299,  31  E.  C.  L.  72;  McDer- 
mott V.  Burke,  16  Cal.  580;  Teal  v. 
Walker,  iir  U.  S.  248;  Haven  v. 
Adams,  4  Allen  (Mass.)  80]. 

So,  where  the  lessees  of  certain  prem- 
ises executed  a  mortgage  upon  other 
property  to  secure  the  performance  of 
the  terms  of  the  lease,  and  the  latter 
was  afterwards  assigned,  the  assignee 
of  the  lease  was  held  not  to  be  a  neces- 
sary party  in  a  suit  for  the  foreclosure 
of  the  mortgage.  Wineman  v.  Phillips, 
93  Mich.  223. 

4.  Clarkson  v.  Skidmore,  2  Lans.  (N. 
Y.)  238. 

5.  Magill   V.    Hinsdale,  6  Conn.  464; 
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Qnaliflcationi  of  the  General  Enle.  —  It  would  seem,  then,  from  these 
well-established  principles,  that  the  omission  of  the  lessee  from 
the  list  of  defendants  could  in  no  wise  affect  the  title  which  passes 
at  the  foreclosure  sale.  There  are,  however,  authorities  which 
hold  that  the  lessee  has  a  right  to  redeem,*  though  this  is  denied 
elsewhere.* 

(9)  Beneficiaries  and  Cestuis  Que  Trust ent  —  (a)  General  Kule.  —  It 
is  well  settled  that  in  the  foreclosure  of  a  mortgage  executed  to 
one  party  in  trust  for  others,  the  latter  are  necessary  parties.' 


Shields  v.  Lozear,  34  N.  J.  L.  496; 
Jones  V.  Clark,  20  Johns.  (N.  Y.)  51. 

.1.  Bacon  v.  Bowdoin,  22  Pick.  (Mass.) 
404;  Hamilton  v.  Dobbs,  19  N.  J.  Eq. 
227;  Averill  v.  Taylor,  8  N.  Y.  44; 
Lockhart  v.  Ward,  45  Tex.  227. 

In  Texas  this  theory  of  the  subse- 
quent lessee's  right  to  redeem  was 
made  the  basis  of  a  holding  that  he 
was  a  necessary  party  to  the  foreclos- 
ure proceedings,  and  a  decree  to  which 
he  was  not  a  party  was  reversed,  with 
directions  that  he  be  paid  for  his 
improvements.  Lockhart  v.  Ward,  45 
Tex.  227,  where,  however,  there  was  a 
strong  dissenting  opinion  by  Roberts, 
C.  J.,  which  is  in  line  with  the  de- 
cisions elsewhere,  and  in  which  he  said: 
""  The  foreclosure  of  the  mortgage  in 
this  case  conveyed  the  whole  interest 
in  the  property  to  Lockhart,  the  pur- 
chaser, and  the  money  he  paid  repre- 
sents the  value  of  the  improvements 
made  by  the  lessee,  as  well  as  the 
value  of  the  rest  of  the  property,  and 
the  lease  is  no  incumbrance  on  his  title 
thus  acquired;  if  the  lessee  has  equi- 
table rights,  it  is  to  a  part  of  that 
money,  and  he  should  have  asserted 
liis  rights  by  intervention,  or  by  some 
equitable  proceeding,  in  which  both 
mortgagor  and  mortgagee  were  parties, 
before  the  sale  of  the  land  to  a  third 
person  (Lockhart)  under  the  mort- 
gage. A  lessee  Jias  no  seisin  of  the 
land,  his  possession  being  held  in  this 
state,  without  any  known  exception 
heretofore,  to  be  the  possession  of  the 
lessor,  who  has  the  legal  or  equitable 
title,  so  as  to  be  the  owner  of  the  land; 
and  the  mortgagor  having  leased  the 
land  after  the  execution  and  recording 
of  the  mortgage,  without  the  consent 
or  encouragement  of  the  mortgagee,  in 
respect  to  the  terms  of  the  lease,  the 
mortgagee  was  not  bound  to  make  the 
lessee  a  party  to  the  suit  for  foreclos- 
ure." 

2.  McDermott  v.  Burke,  16  Cal.  580, 


where  the  court  said:  "  We  do  not  in- 
tend to  determine  that  there  are  not 
cases  in  which  a  court  of  equity  would 
allow  a  tenant  for  years  to  redeem  the 
premises  sold  upon  a  foreclosure.  We 
only  affirm  that  he  has  no  such  abso- 
lute right,  from  the  mere  fact  of  his 
tenancy,  as  to  require  his  presence  to 
the  vesting  of  the  legal  title  in  the  pur- 
chaser under  the  decree  foreclosing  the 
mortgage.  It  is  possible  that  he  may 
have,  under  some  circumstances,  a 
claim  to  the  consideration  of  a  court 
of  equity,  upon  offering  to  redeem, 
and  on  applying  for  relief  within  a  rea- 
sonable period  after  becoming  ac- 
quainted with  the  proceedings.  It  is 
clear  that  he  cannot,  without  the  inter- 
position of  equity  in  the  matter,  resist 
the  right  of  the  purchaser  to  the  pos- 
session; much  less  can  he,  when  out 
of  possession,  maintain  ejectment  for 
the  premises." 

In  New  York  the  Supreme  Court  held 
that  a  purchaser  at  a  foreclosure  sale 
was  entitled  to  be  relieved  from  his  bid 
where  it  appeared  that  a  lessee  in 
possession  had  not  been  made  a  de- 
fendant to  the  foreclosure  suit,  though 
his  lease  was  executed  after  the  mort- 
gage, and  about  the  time  of  the  com- 
mencement of  the  action.  Welsh  v. 
Schoen,  59  Hun  (N.  Y.)  356.  Cotupare 
Hirsch  v.  Livingston,  3  Hun  (N.  Y.)  9, 
where  it  does  not  appear  whether  the 
lease  was  prior  or  subsequent  to  the 
mortgage. 

3.  Arkansas.  —  Boyd  v.  Jones,  44 
Ark.  314. 

Georgia.  —  Bolles  v.  Munnerlyn,  83 
Ga.  727,  applying  a  contrary  rule  to 
an  action  at  law  to  foreclosure.  Com- 
pare Wood  V.  Xisbet,  20  Ga.  72. 

Illinois.  —  Chicago,  etc.,  R.  Land  Co. 
V.  Peck,  112  III.  408;  Woolner  z/.  Wilson, 
5  111.  App.  439;  Shinn  v.  Shinn,  ^i  111. 

477- 

Maryland. — Johnson  v.  Robertson, 
31  Md.  491. 
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The  same  rule  applies  where  the  equity  of  redemption  is  held  in 
trust.*  But  where  the  trustee  and  executor  of  the  mortgagor's 
will  are  before  the  court,  in  a  suit  to  foreclose,  it  is  unnecessary  to 
join  the  cestiiis  que  trustent  under  the  will.* 

(b)  Exceptions  to  the  Bule  —  Secret  Trust.  —  The  general  rule  just 
Stated  is  not  applicable,  however,  where  the  trust  relation  is  con- 
cealed,' or  not  made  known  *  to  the  plaintiff  in  the  foreclosure 
suit. 

Beneficiaries  under  a  Parol  Trust  of  the  mortgaged  premises  are  suffi- 
ciently made  parties  to  the  foreclosure  by  being  brought  into  the 
proceedings  instituted  by  the  mortgagee  for  the  administration  of 
the  trustee's  estate.' 

In  Proceedings  at  Law.  —  In  Georgia,  where  the  statutory  foreclosure 
proceeding  is  an  action  at  law,  the  beneficiary  is  not  a  necessary 


Ne-w  York.  —  Williamson  v.  Field, 
2  Sandf.  Ch.  (N.  Y.)  533;  King  v.  Mc- 
Vicker,  3  Sandf.  Ch.  (N.  Y.)  192;  Dodd 
V.  Neilson,  90  N.  Y.  243.  But  see 
Lockman  v.  Reilley,  10  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  351. 

Ohio.  —  Union  Bank  v.  Bell,  14  Ohio 
St.  200. 

Wisconsin.  —  Day  v.  Wetherby,  29 
Wis.  363. 

United  States.  —  Compare  Clark  v. 
Reyburn,  8  W^all.  (U.  S.)  318;  Lauriat 
V.  Stratton,  6  Sawy.  (U.  S.)  339. 

England.  —  Calverly  v.  Phelp,  6 
Madd.  229;  Newton  v.  Egmont,  4 
Sim.    574;     Cropper     v.     Mellersh,     i 

iur.  N.  S.  299;  Goldsmid  v.  Stone- 
ewer,  9  Hare,  Appendix  xxxviii,  17 
Jur.  199;  Sale  v.  Kitson,  3  DeG.,  M.  & 
G.  119,  17  Jur.  171;  Gore  v.  Stacpoole, 
I  Dow.  30;  Tudor  -'.  Morris,  i  Sm.  & 
G.  503;  Thomas  v.  Dunning,  5  DeG.  & 
S.  618,  19  Eng.  L.  &  Eq.  316. 

Bill  to  Compel  Conyeyance  After  Sale 
Under  Power.  —  So  where  a  trustee 
named  in  a  deed  of  trust  securing  cer- 
tain bondholders  sells  the  property 
under  a  power  contained  in  the  deed, 
the  bondholders  are  indispensable  par- 
ties to  a  bill  filed  by  the  purchaser  to 
compel  the  trustee  to  execute  a  con- 
veyance. Gaytes  v.  Franklin  Sav. 
Bank,  85  111.  256. 

In  the  Foreclosure  of  a  Mechanic's  Lien, 
under  the  Illinois  statute  against  an  in- 
cumbrancer whose  debt  is  secured  by 
a  deed  of  trust,  it  is  not  sufficient  to 
make  the  trustee  a  party,  but  the 
owner  of  the  indebtedness  must  also  be 
joined.     Clark  v.  Manning,  95  111.  580. 

1.  Lockman  v.  Reilly,  95  N.  Y.  64. 

2.  In  re  Mitchell,  65  L.  T.  851;  In  re 


Booth,  etc.,  Contract,  62  L.  J.   Ch.  40> 
67  L.  T.  550. 

3.  Broward  v.  Hoeg,  15  Fla.  370V 
where  the  court  said:  "  The  complain- 
ant in  this  action,  so  far  as  the  record 
discloses,  had  no  notice  of  any  such 
trust  as  is  alleged  in  the  answer;  he 
dealt  with  Charles  Broward  as  the 
owner  of  the  land  holding  tlie  fee. 
*  *  *  It  would  not,  therefore,  seem 
to  be  necessary  or  even  proper  to  make 
the  several  persons  named  in  the  an- 
swer of  the  defendant  as  beneficiaries, 
parties  on  account  of  the  trust  alleged, 
for  the  complainant,  who  is  the  mort- 
gagee, is  entitled  to  all  the  rights  of  a 
bona  fide  purchaser  for  a  valuable  con- 
sideration and  without  notice."  Young 
V.  Whitney,  18  Fia.  54;  Brown  v. 
Cherry,  38  How.  Pr.  (N.  Y.  Supreme 
Ct.)  352. 

4.  Cooper  v.  Loughlin,  75  Tex.  524, 
the  court  saying:  "  If,  however,  the 
mortgage  creditor  had  no  notice  of  the 
parol  trusts,  it  would  be  his  right  to- 
proceed  to  a  foreclosure  of  the  mort- 
gage without  joining  the  unknown 
beneficiaries,  and  a  purchaser,  with  or 
without  notice,  under  such  decree, 
would  be  protected."  See  also  Ship- 
pen  V.  Kimball,  47  Kan.  179. 

6.  Cooper  v.  Loughlin,  75  Tex.  524. 

Beneficiaries  Admitted  on  Application.  — 
Under  the  New  York  Code,  where  bene- 
ficiaries have  not  been  made  parties  to 
the  foreclosure  suit  they  may  be  ad- 
mitted upon  their  own  application,  and 
in  considering  such  application  it  is  not 
proper  to  determine  the  validity  of  the 
trust,  as  this  is  a  question  to  be  litigated 
at  the  trial.  Johnston  v.  Donvan,  io6- 
N.  Y.  269. 
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party,  and  where  the  mortgagor  signed  the  notes  and  mortgage 
as  trustee  for  his  wife,  service  upon  him  alone  was  held  sufficient.* 

Beneficiaries  Named  in  Will.  —  In  a  suit  to  compel  the  specific  per- 
formance of  a  contract  to  convey  property  which  plaintiff  had 
purchased  at  a  sale  upon  foreclosure,  to  which  certain  benefi- 
ciaries named  in  the  will  of  the  mortgagee,  the  deceased,  were 
not  made  parties,  it  was  held  that  the  sale  nevertheless  passed  a 
good  title,  and  that  the  omission  of  such  beneficiaries  did  not 
constitute  a  defense  to  the  suit.* 

Beneficiaries  Inconveniently  Numerous.  —  The  rule  that  beneficiaries  and 
cestuis  que  trustcnt  must  be  made  parties  to  foreclosure  has  an 
important  exception,  where  they  are  so  numerous  as  to  make  it 
impracticable  to  bring  them  all  before  the  court.  This  subject,  in 
its  application  to  mortgage  deeds  of  trust,  is  discussed  elsewhere ; ' 
but  it  is  also  applicable  to  ordinary  mortgages.* 

Bemote  Interests.  —  In  cases  of  remote  limitations  of  equity  of 
redemption  it  is  not  necessary  to  bring  in  all  parties  who  may 
eventually  be  interested,  but  it  is  sufficient  to  join  parties  in  ess? 
having  the  first  estate  of  inheritance  together  with  those  having 
prior  interests.' 

(lo)  Parties  Contingently  Interested, — Where  the  equity  of 
redemption  is  subject  to  remainders,  reversions,  and  other  con- 


1.  Wood  V.  Nisbet,  20  Ga.  72,  where 
the  court,  per  Lumpkin,  J.,  said: 
*'  This  is  a  proceeding  at  law,  under 
our  mortgage  foreclosure  act.  Wood 
bought  land  of  Nisbet,  gave  his  notes, 
signed  as  trustee  for  his  wife,  and  a 
mortgage  on  the  land  to  secure  the 
purchase  money,  signed  in  the  same 
way.  Wood,  therefore,  as  trustee,  is 
the  mortgagor;  and  under  the  statute 
he  is  the  party  to  be  served.  Were  the 
case  in  equity,  the  rule  might  be  differ- 
ent. In  equity,  the  cestui  que  trust 
should  be  made  a  party  where  the 
litigation  is  on  account  of  any  matter 
which  concerns  the  execution  of  the 
trust." 

2.  Lockman  v.  Reilly,  95  N.  Y.  64 
[affirming  10  Abb.  N.  Cas.  (N.  Y.)  351, 
z.n(\ .  reversing  29  Hun  (N.  Y.)  434], 
where  the  court  said:  "  The  interests 
of  the  beneficiaries  under  the  will  of 
Raynor  never  attached  directly  to  the 
property  now  in  question.  They  never 
liad  any  interest  in  it  as  land.  It  was 
personalty  when  the  testator  died,  and 
so  far  as  their  rights  are  concerned  it 
still  remained  personalty  in  the  hands 
of  the  executrix,  as  executrix,  when 
the  plaintiff  foreclosed  his  mortgage. 
If  upon  a  sale  under  the  plaintiff's 
mortgage    there  had   been   a   surplus, 


the  children  or  grandchildren  of  Ray- 
nor would  have  had  no  standing  in 
court  at  any  time,  however  remote,  to 
claim  any  part  of  such  surplus.  The 
executors  or  administrators  of  Mr. 
Raynor  were  the  only  parties  who 
could  intervene  for  that  purpose,  and 
the  plaintiff's  foreclosure,  to  which 
they  were  parties,  by  barring  their 
rights  clearly  protected  the  purchaser 
under  that  foreclosure  against  the 
claims  of  all  those  to  whom  the  ex- 
ecutors of  Raynor  were  equitably  ac- 
countable and  whose  rights  depended 
upon  theirs." 

3.  See  supra,  V.  I.  a.  (2)  In  Mort- 
gage Deeds  of  Trust. 

4.  Swift  V.  Stebbins,  4  Stew.  &  P. 
(Ala.)  447;  Chicago,  etc.,  R.  Land  Co. 
V.  Peck,  112  111.  43f ;  Russell  v.  White- 
side, 5  111.  7;  Bushong  v.  Taylor,  82 
Mo.  670;  New  Jersey  Franklinite  Co. 
V.  Ames,  12  N.  J.  Eq.  507;  Van  Vech- 
ten  V.  Terry,  2  Johns.  Ch.  (N.  Y.)  197; 
Christie  v.  Herrick,  i  Barb.  Ch.  (N.  Y.) 
254;  Smart  v.  Bradstock,  7  Beav. 
500. 

5.  Williamson  v.  Field,  2  Sandf.  Ch. 
(N.  Y.)  563;  Nodine  v.  Greenfield,  7 
Paige  (N.  Y.)  544;  Eagle  F.  Ins.  Co. 
V.  Cammet,  2  Edw.  Ch.  (N.  Y.)  ^27; 
Gore  V.  Stacpoole,  i  Dow.  30. 
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tingent  estates,  it  is  not  necessary  to  join  as  defendants  all  parties 
tlius  remotely  interested ;  only  the  one  having  the  first  vested 
estate  of  inheritance  and  those  claiming  prior  rights  are  neces- 
sary parties.*  It  was  said  by  Lord  Eldon,  however,  that  the 
intermediate  remaindermen  for  life  ought  to  be  brought  before 
the  court  in  order  to  give  them  an  opportunity  to  pay  off  the 
mortgage.* 

Bemaindermen  in  Fee.  —  Where  the  mortgagor's  grandchildren 
are  interested  as  remaindermen  in  fee,  under  a  devise  to  trustees 
for  their  benefit,  they  are  necessary  parties  to  foreclosure.' 

(ii)  Miscellaneous  Parties.  —  The  omission  of  the  grantee  in  a 
subsequent  deed  of  trust  of  the  mortgaged  premises  has  no  other 
effect  than  to  permit  purchasers  at  a  sale  under  such  deed  and 
their  grantees  to  redeem  from  the  foreclosure.*  The  owner  of  a 
tract  subject  to  a  mortgage  which  also  covers  another  tract  with 
a  different  owner  is  not  a  necessary  party  to  an  action  to  foreclose 
a  prior  mortgage  on  the  second  tract.*  So,  in  a  bill  by  a  purchaser 
at  the  foreclosure  sale  of  a  portion  of  certain  mortgaged  premises 
against  one  who  purchased  the  same  portion  from  the  owner  of  the 
entire  tract,  but  who  was  not  a  party  to  the  foreclosure  suit,  it  is 
not  necessary  to  join  as  parties  those  interested  in  other  portions 
of  the  tract  than  that  purchased  by  the  complainant.*  A  pur- 
chaser, at  an  execution  sale,  of  trees  and  shrubs  growing  on  the 
mortgaged  premises  is  not  a  necessary  party  to  the  foreclosure  of 
a  mortgage  executed  prior  to  the  sale,  but  after  the  rendition  of  the 
judgment,  by  virtue  of  which  the  sale  was  made.''  In  the  fore- 
closure of  a  mortgage  executed  by  a  partner  to  secure   a   firm 

1.  U.  S.  Trust  Co.  V.  Roch?,  Ii6  N.  the  plaintiff  was  not  entitled  to  redemp- 

Y.  120;    Nodine  v.  Greenfield,  7  Paige  tion.     That  the  first  tenant  in  tail  being 

(N.    Y.)   544;    Williamson   v.    Field,    2  a  party  to  the  bill  of  foreclosure  was 

Sandf.  Ch.  (N.  Y.)  533;  Eagle  F.   Ins.  sufl5cient.     That  he  sustained  the   in- 

Co.  z-.  Cammet,  2  Edw.  Ch.  (N.  Y.)  127;  terest    of     everybody,    and     those    in 

Gore  f .  Stacpoole,  i  Dow.  30;  Hopkins  remainder  were  considered  as  ciphers. 

V.  Hopkins,  i  Atk.  590;  Cholmondeley  That  it  would  be  very  inconvenient  if 

V.  Clinton,  2  Jac.  &  W.  133;  Lloyd  v.  the  remaindermen  were  necessarily  to 

Johnes,  9  Ves.  Jr.  37;  Gifford  v.  Hart,  be  parties.     There  might  never  be  an 

I  Sch.  &  Lef.  386.  absolute      foreclosure;      the     account 

In  the  Foreclosure  of  Estates  Tail,  it  would  be  endless,  and  the  foreclosure 

was  held  that  at  least  the  first  tenant  would   be   open    to    every    contingent 

in   tail   must   be   brought    before    the  remainderman.      That    nobody  would 

court,    Yates   v.  Hambly,  2   Atk.   237,  lend  money  upon  such  terms." 

but  that  the  remaindermen    were  not  2.  Gore  v.  Stacpoole,  i  Dow.  30,  cited 

necessary  parties.     Roscarrick  v.  Bar-  in  Nodine  v.  Greenfield,  7  Paige  (N.  Y.) 

ton,    I    Ch.    Cas.    217;    Fishwick    v.  544. 

Lowe,   I    Cox  411;  Piatt  v.   Sprigg,   2  3.  Leggett  v.  Mutual  L.  Ins.  Co.,  64 

Vern.  303;  Eagle  F.  Ins.  Co.  v.  Cam-  Barb.  (N.  Y.)  23. 

met,  2   Edw.   Ch.  (N.   Y.)   127;  Nodine.      4.  Williams  f.  Brownlee,  loi  Mo.  309. 

V.  Greenfield,  7  Paige  (N.  Y.)  544.  5.  Barnes  v.  Decker,  49  N.  Y.  Super. 

In   Reynoldson    v.    Perkins,    Ambl.  Ct.  221. 

564,  the   reporter  gives  the  following  6.  Pettingill  v.  Hubbell,  53  N.  J.  Eq. 

synopsis  of    Lord  Camden's    weighty  584. 

reasons  in  support  of  this  rule:  "  Lord  7.  Batterman  v.  Albright,  122   N.  Y. 

Chancellor  was  clear  of   opinion  that  484. 
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debt,  a  nonresident  partner,  not  joining  in  the  mortgage,  need 
not  be  made  a  party.*  The  Michigan  statute  providing  that 
parties  liable  for  the  debt,  other  than  the  mortgagor,  may  be 
made  defendants  is  permissive  only,  and  it  is  not  necessary  to 
join  an  indorser  of  the  note.* 

c.  Who  Are  Proper  Parties  —  in  General.  — Up  to  this  point 
the  discussion  of  defendants  in  foreclosure  has  been  confined  to 
showing  who  are  required  to  be  joined  in  order  either  that  the 
suit  may  proceed  or  that  certain  relief  may  be  obtained.  It 
remains  to  consider  certain  parties  who,  though  not  essential,  are 
nevertheless  permitted  to  be  made  defendants.  All  necessary 
parties  are  of  course  proper  defendants,  and  some  who  are  not 
necessary  may  be  joined,  either  at  the  option  of  the  plaintiff  or 
upon  their  own  application,  as,  for  instance,  prior  incumbrancers.* 

Where  One  of  Two  Joint  Mortgagees  Parchases  the  Equity  of  Bedemption  he 
becomes  the  holder  of  the  legal  title  and  is  a  proper  defendant  to 
foreclosure  by  the  other  mortgagee  or  his  assignee."* 

One  Who  has  Conveyed  the  Land,  with  the  TJsaal  Covenants,  prior  to  COm•^ 
mencement  of  foreclosure  may  be  made  a  defendant  or  admitted 
as  a  party  to  defend  the  action.* 

A  Mortgagor  Who  has  Disposed  of  his  Interest  in  the  equity  of  redemp-v 
lion,  while  not  a  necessary  party,  is,  nevertheless,  a  proper  party 
to  the  foreclosure  of  the  mortgage.* 

Intervention  hy  Proper  Parties.  —  Those  who  would  have  been  proper 
original  parties  are  often  admitted  as  parties  on  thejr  own  appli- 
cation in  the  discretion  of  the  court.'' 

The  Administrator  of  the  Mortgagor  is  in  some  states  a  proper  defendant 
in  foreclosure,  the  estate  being  liable  for  any  deficit  after  exhaust-, 
ing  the  mortgaged  property.® 

1.  London,  etc.,  Bank  v.  Smith,  loi  to  admit  a  purchaser  pendente  lite  as  a 
Cal.  415.  party   to  the   suit.      Earle  v.  Hart,  20. 

2.  Steele  v.  Grove,  (Mich.  1896)  67  N.     Hun  (N.  Y.)  75. 

W.  Rep.  963.  Intervention  by  Bondholders.  —  In  Ver- 

3.  See  supra,  V.  2,  a.  (3)  (/«)  Prior  mont,  where  foreclosure  proceedings  are 
Incumbrancers.  brought   by  a  part  of   the  bondholders 

4.  Johnston  v.  McDuflfee,  83  Cal.  in  behalf  of  themselves  and  of  others 
30.  the  remaining  ones  maybe  admitted  at 

6.  State    V.    Kennett,    114   Ind.    160;  the    discretion    of    the    court.     In   re 

Blake  v.  Broughton,  107  N.  Car.  220.  Chickering,  56  Vt.  82. 

6.  Johnes  v.  Outwater,  (N.  J.  1897)  But  in  a  suit  in  a  United  States  court 
36  Atl.  Rep.  483;  Chester  z/.  King,  2  N.  by  minority  railroad  bondholders  to 
J.  Eq.  406.  See  supra,  V.  2.  b.  (i)  Mort-  foreclose,  the  fact  that  the  trustees 
ga^or  Having  Conveyed  Premises.  filed  a  cross-bill  for  the  same  purpose 

7.  Intervention  by  One  in  Possession  is  not  such  evidence  of  collusion  be- 
under  Trust  Deed.  —  A  party  in  posses-  tween  the  two  as  will  authorize  the 
sion  of  the  premises  under  a  trust  deed  admission  into  the  suit  of  the  majority 
from  the  mortgagor  is  a  proper  one  to  bondholders  who  resisted  foreclosure, 
intervene  in  the  foreclosure  of  a  mort-  Toler  v.  East  Tennessee,  etc.,  R.  Co., 
gage  thereon.  Johnston  v.  Luling  67  Fed.  Rep.  168.  The  opinion  in  this 
Mfg.  Co.,  (Tex.  Civ.  App.  1894)  24  S.  case  contains  a  full  review  of  the 
W.  Rep.  ggib.  authorities. 

Intervention  by  Purchaser  Pendente  Lite.  8.  Hodgdon  v.  Heidnnan,  66  Iowa. 
—And  it  is  discretionary  with  the  court    645;  Hill  v.  Townley,  45  Mjnn.  167^ 
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Lunatics. —  Foreclosure  proceedings  may  be  maintained  against 
a  party  even  though  he  be  insane.*  But  such  a  party  must  be 
served  with  summons  in  person  in  addition  to  whatever  the 
statute  of  the  particular  jurisdiction  may  require  in  the  way  of 
service  upon  a  guardian.* 

d.  Who  Are  Not  Proper  Parties — (i)  Adverse  and  Para- 
mount Claimants — (a)  The  General  Bule. —  It  is  almost  the  universal 
rule  that  questions  of  title  cannot  be  litigated  in  the  ordinary 
foreclosure  suit,  and  hence  that  those  claiming  titles  adverse  or 
paramount  to  the  mortgagor  should  not  be  made  parties.' 


1.  Prentiss  v.  Cornell,  31  Hun  (N. 
Y.)  167  [affirmed  96  N.  Y.  665],  where 
the  Supreme  Court,  at  the  general  term, 
said:  "  Assuming  that  these  defend- 
ants were  non  sui  Juris  at  the  com- 
mencement of  this  action,  they  were, 
nevertheless,  liable  to  be  sued.  The 
mental  incapacity  or  incompetency  of 
parties  presents  no  interference  with 
the  enforcement  of  legal  liabilities. 
The  institution  of  legal  proceedings 
against  lunatics  is  not  inhibited.  They 
may  be  sued  and  actions  may  be  main- 
tained against  them,  and  whether  their 
insanity  will  constitute  a  defense  de- 
pends on  the  circumstances  of  the  case. 
Sanford  v.  Sanford,  62  N.  Y.  553;  Mu- 
tual L.  Ins.  Co.  V.  Hunt,  14  Hun  (N. 
Y.)  169,  79  N.  Y.  541." 

2.  Eslava?;.  Lepretre,  21  Ala.  504.  In 
this  case  a  foreclosure  proceeding  was 
brought  against  a  husband  and  the 
guardians  of  his  insane  wife,  who  had 
executed  the  mortgage,  the  wife  her- 
self not  being  joined.  The  guardians 
had  been  appointed  without  the  rule  of 
a  writ  de  lunatico  inqtiirendo.  It  was 
held  that  the  court  acquired  no  juris- 
diction over  the  wife  by  service  upon 
them. 

3.  Alabama.  —  Hambrick  v.  Russell, 
86  Ala.  199;  Boiling  v.  Pace,  99  Ala. 
607;  Randle  v.  Boyd,  73  Ala.  282. 
Compare  McHan  v.  Ordway,  82  Ala. 
463. 

Cq^ifornia, — Cody  v.  Bean,  93  Cal. 
578;  Ord  V.  Bartlett,  83  Cal.  428; 
Houghton  V.  Allen,  75  Cal.  102;  Mc- 
Comb  V.  Spangler,  71  Cal.  418; 
Croghan  v.  Minor,  53  Cal.  15;  Marlow 
V.  Barlew,  53  Cal.  456;  San  Francisco 
V.  Lawton,  ^8  Cal.  465.  But  compare 
Hefner  v.  Urton,  71  Cal.  479. 

Connecticut.  —  Palmer  v.  Mead,  7 
Conn.  149.  Compare  Hill  v.  Meeker, 
23  Conn.  592.  And  see  these  cases 
practically  overruled  in  De  Wolf  v.  A. 
&  W.  Sprague  Mfg.  Co.,  49  Conn.  282. 


Illinois.  —  Waughop  v.  Bartlett,  165 
111.  124;  Gage  V.  Perry,  93  111.  176; 
Whittemore  v.  Shiell,  14  111.  App.  414; 
Gage  V.  Board  of  Directors,  8  111.  App. 
410;  Carbine  v.  Sebastian,  6  111.  App. 
564. 

Indiana.  —  Compare  Comley  v.  Hen- 
dricks, 8  Blackf.  (Ind.)  189. 

Michigan,  —  Dickerson  v.  Uhl,  71 
Mich.  398;  Bell  v.  Pate,  47  Mich.  468; 
McClure  v.  Holbrook,  39  Mich.  42; 
Wilkinson  v.  Green,  34  Mich.  221; 
Summers  v.  Bromley,  28  Mich.  125; 
Comstock  V.  Comstock,  24  Mich. 
39;  Wurcherer  v.  Hewit,  10  Mich.  453; 
Chamberlain  v.  Lyell,  3  Mich.  448. 
Compare  Farmers',  etc..  Bank  v.  Bron- 
son,  14  Mich.  361;  Horton  v.  Ingersoll, 
13  Mich.  409. 

Minnesota.  —  Newman  v.  Home  Ins. 
Co.,  20  Minn.  422;  Banning  v.  Brad- 
ford, 21  Minn.  308. 

Nebraska,  —  Shellenbarger  v.  Biser, 
5  Neb.  195. 

New  Jersey,  —  Coe  v.  New  Jersey 
Midland  R.  Co.,  31  N.  J.  Eq.  108. 
Compare  Price  v.  Lawton,  27  N.  J.  Eq. 

325- 

N^eio  York.  —  Oliphant  v.  Burns, 
146  N.  Y.  242;  Nelson  v.  Brown,  144 
N.  Y.  384;  Fifth  Ave.  Bank  v.  Cud- 
lipp,  I  N.  Y.  App.  Div.  524;  Ruyter  v. 
Reid,  121  N.  Y.  498;  Eagle  F.  Co. 
V.  Lent,  6  Paige  (N.  Y.)  635;  Frost  v. 
Koon,  30  N.  Y.  444;  Lewis  v.  Smith,  9 
N.  Y.  502,  affirming  11  Barb.  (N.  Y.) 
153;  Corning  v.  Smith,  6  N.  Y.  82; 
Meigs  V.  Willis,  66  How.  Pr.  (N.  Y. 
C.  PI.)  466;  Brundage  v.  Domestic, 
etc.,  Missionary  Soc,  etc.,  60  Barb. 
(N.  Y.)  204;  Holcomb  v.  Holcomb,  2 
Barb.  (N.  Y.)  20.  Compare  Merchants' 
Bank  v.  Thomson,  55  N.  Y.  7;  Rath- 
bone  V.  Hooney,  58  N.  Y.  463;  Payn  v. 
Grant,  23  Hun  (N.  Y.)  134;  Jones  v. 
Weed,  4  Sandf.  Ch.  (N.  Y.)2o8;  Keeler 
V.  McNeirney,  6  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  363. 


9  Encyc.  PI.  &  Pr.  —  23 
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Illustrations.  —  Accordingly,  one  who  claims  title  through  a  differ- 
ent grantor  than  the  owner  of  the  equity  of  redemption,  and  hence 
adversely  to  the  latter,  is  not  a  proper  defendant  in  foreclosure.* 
Neither  is  one  who  claims  that  he  and  not  the  mortgagor 
was  the  real  owner  of  the  premises  when  the  mortgage  was  exe- 
cuted.* And  it  is  improper  to  attack  in  a  foreclosure  suit  the 
title  of  one  who  claims  the  premises  through  an  execution  sale 
which  is  alleged  to  be  invalid.*  Where  the  mortgagor  has  merely 
a  contract  for  a  deed,  and  makes  default  in  payment,  a  subse- 
quent grantee  from  the  original  owner  is  not  a  proper  party  to  a 
foreclosure  suit  brought  by  the  mortgagee  against  the  holder  of 
the  land  contract.*  Many  other  instances  of  improper  parties 
within  the  general  rule  as  before  stated  are  cited  in  the  notes.® 


North  Carolina.  —  Bogey  v.  Shute,  4 
Jones  Eq.  (N.  Car.)  174. 

South  Carolina.  —  Hunt  v.  Nolan,  40 
S.  Car.  284;  Quattlebaum  v.  Black,  24 
S.  Car.  55. 

Vermont.  —  Kinsley  v.  Scott,  58  Vt. 
470;  Lyman  v.  Little,  15  Vt   576. 

Virginia.  —  Compare  Lange  v.  Jones, 
5  Leigh  (Va.)  192. 

Washington.  —  California  Safe  De- 
posit, etc.,  Co.  V.  Cheney  Electric 
Light,  etc.,  Co.,  12  Wash.  138. 

IVisconsin.  —  Hekla  F.  Ins.  Co.  v. 
Morrison,  56  Wis.  133;  Macloon  v. 
Smith,  49  Wis.  200;  Roche  v.  Knight, 
21  Wis.  324;  Palmer  v.  Yager,  20  Wis. 
91;   Pelton  V.  Farmin,  18  Wis.  222. 

United  States.  —  Peters  v.  Bowman, 
98  U.  S.  56;  Dial  V.  Reynolds,  96  U.  S. 
340;  California  Safe  Deposit,  etc.,  Co. 
V.  Cheney  Electric  Light,  etfc.,  Co.,  56 
Fed.  Rep.  257;  Chapin  v.  Walker.  2 
McCrary  (U.  S.)  175;  Farmers'  L.  &  T. 
Co.  V.  San  Diego  Street  Car  Co.,  40 
Fed.  Rep.  105. 

1.  Chapin  v.  Walker,  2  McCrary  (U. 
S.)  175;  San  Francisco  v.  Lawton,  18 
Cal.  474;  Meigs  v.  Willis,  66  How.  Pr. 
(N.  Y.  C.  PI.)  466. 

2.  Summers  v.  Bromley,  28  Mich. 
125;  Banning  v.  Bradford,  21  Minn. 
308. 

S.  Chamberlain  v.  Lyell,  3  Mich.  448, 
where  the  court  said:  "  The  bill  is 
filed  to  foreclose  a  mortgage  executed 
by  Matthews  and  wife,  and  Lyell  is 
made  a  party  defendant,  not  for  the 
purpose  of  binding  him  by  the  decree 
of  foreclosure,  but  for  that  of  setting 
aside  and  avoiding  a  title  held  by  him, 
adverse  to  that  of  the  parties  to  the 
mortgage,  and  acquired  by  virtue  of  a 
levy  upon  the  property  in  question, 
under   an   execution   issued  from   the 


Circuit  Court  of  the  United  States, 
made  before  the  execution  of  the  mort- 
gage, and  a  subsequent  sale.  The 
ground  insisted  on  for  setting  aside 
Lyell's  title  is  that  such  property  was, 
at  the  time  of  the  levy,  exempted  by 
our  constitution  and  laws  from  sale 
upon  execution,  as  the  homestead  of 
the  mortgagor,  Matthews.  *  *  * 
The  really  important  question  in  this 
case  respects  the  right  of  the  complain- 
ant to  make  Lyell  a  co-defendant  with 
the  mortgagors  in  this  bill.  So  far  as 
this  is  a  foreclosure  bill,  he  is  clearly 
an  improper  party.  He  can  neither  be 
concluded,  nor  is  he  affected  by  a 
decree  of  foreclosure.  He  can  have 
no  interest  in  it,  and  the  rule  in  rela- 
tion to  parties  in  this  class  of  bills  is 
that  all  those  should  be  made  parties 
whose  interests  are  to  be  affected  or 
concluded  by  the  decree;  and  this  is 
determined  by  the  inquiry:  Have  they 
an  interest  in  the  equity  of  redemption? 
See  Story's  Eq.  PI.,  §  193." 

4.  Houghton  v.  Allen,  75  Cal.  102. 

5.  Fraudulent  Grantee  or  Mortgagee.  — 
A  deed  executed  by  a  debtor  in  order  to 
evade  an  attachment  of  the  land  can- 
not be  attacked  in  the  foreclosure  of  a 
subsequent  mortgage  of  the  same  prop- 
erty.    Kinsley  v.  Scott.  58  Vt.  470. 

So  a  mortgagee  cannot,  in  a  bill  of 
foreclosure,  bring  in  one  who  is  in  pos- 
session and  pray  to  have  his  deed  set 
aside  as  fraudulent.  Bogey  v.  Shute, 
4  Jones  Eq.  (N.  Car.)  174. 

And  a  creditor  who  alleges  that  a 
certain  mortgage  on  the  'premises  is 
fraudulent  cannot  have  that  question 
litigated  in  the  foreclosure  of  another 
mortgage.     Dickerson  v.  Uhl,  71  Mich. 

398. 

Especially    where    the    bill    merely 
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Dismissal  as  to  Improper  Party.  —  Where  the  description  in  the 
mortgage  was  sHghtly  erroneous,  and  a  party  was  made  a  defend- 
ant in  the  foreclosure  suit  on  the  ground  that  he  owned    land 


alleges  that  de/endant  claims  an  inter- 
est "  as  subsequent  purchaser,  incum- 
brancer, or  otherwise,"  the  court  can- 
not consider  evidence  to  show  the 
fraudulent  character  of  a  deed  exe- 
cuted after  the  mortgage,  but  recorded 
before,  and  under  which  the  defendant 
claims.  Wurcherer  v.  Hewitt,  lo 
Mich.  453. 

On  the  other  hand,  it  has  been  held 
that  where  judgment  creditors  of  the 
mortgagor's  grantor  assert  a  claim  on 
the  ground  that  the  conveyance  by 
their  debtor  was  in  fraud  of  their  rights 
they  may  be  made  parties  to  foreclos- 
ure by  the  mortgagee.  Converse  v. 
Michigan  Dairy  Co.,  45  Fed.  Rep.  18. 

Married  Women.  —  Where  a  husband 
mortgaged  an  undivided  two-thirds  of 
a  tract  of  land  without  covenants  of 
warranty,  and  his  wife  afterwards  ac- 
quired the  other  third,  to  which  the 
creditor  had  no  title  when  he  gave  the 
mortgage,  it  was  held  that  the  wife 
could  not  be  made  a  defendant  to  the 
foreclosure  suit  even  though  the  pur- 
chase money  for  her  third  was  pro- 
vided by  the  husband.  McClure  v. 
Holbrook,  39  Mich.  42. 

In  California,  where  the  common 
property  of  the  husband  and  wife  is 
under  the  full  control  of  the  former,  a 
decree  foreclosing  a  mortgage  given  by 
the  wife  upon  such  property  does  not 
estop  one  claiming  through  the  hus- 
band   from   showing  the  character   of 

'the  property  and  the  adverse  title  of 
the  husband,  although  the  latter  was  a 

[defendant  in  the  foreclosure  suit.  Mc- 
Comb  V.  Spangler,  71  Cal.  418. 

So  a  decree  foreclosing   a  mortgage 

j  executed  by  a  husband,  but  in  which 
the  wife  does  not  join,  does  not  bar  the 

flatter's  right  of  dower.  Lewis  v. 
Smith,  9  N.  Y.  502;  Merchants'  Bank 
V.  Thomson,  55  N.  Y.  7. 

Holders  of  Tax  Titles.  —  In  some  juris- 
dictions  the  holders  of  tax  titles  to  the 
mortgaged  premises  are  treated  as  ad- 
verse claimants  who  should  not  be 
made  parties  to  the    foreclosure    pro- 

^ceedings.     Bozarth  v.  Landers,  113  111. 

ilSi;  Gage  v.  Perry,  93  111.  176;  Whitte- 

Imore  v.  Shiell,   14  111.  App.  414;  Gage 

Vv.  Board  of  Directors,  8  111.  App.  410; 

iCarbine  v.  Sebastian,  6  111.  App.   564; 

iHurley  v.  Cox,  9  Neb.  230;  Cromwell 


V.  MacLean,  123  N.  Y.  474;  Roberts  v. 
Wood,  38  Wis.  60.  Compare  Adair  z'. 
Mergentheim,  114  Ind.  303. 

In  a  foreclosure  suit  a  cross-com- 
plaint by  a  tax  purchaser  alleging  that 
he  was  the  owner  of  the  premises  and 
praying  that  his  title  be  quieted  was 
dismissed,  the  court  holding  that  the 
issues  thereby  sought  to  be  raised 
must  be  determined  in  another  action. 
Odell  V.  Wilson,  63  Cal.  159. 

Where  a  defendant,  joined  under  a 
general  averment  that  he  claimed  some 
interest  subject  to  the  mortgage, 
alleged  a  paramount  title  under  a  tax 
deed  followed  by  actual  possession,  it 
was  held  that  this  amounted  to  a  dis- 
claimer and  that  the  action  might  be 
dismissed  as  to  such  defendant.  Rob- 
erts V.  Wood,  38  Wis.  60. 

But  even  in  Illinois,  where  this  doc- 
trine is  frequently  announced,  it  is  held 
that  if  the  tax  title  has  been  obtained 
by  collusion  it  will  be  inferior  to  the 
mortgage,  and  that  the  question  of  its 
validity  may  be  passed  upon  in  the 
foreclosure  suit  in  order  that-  it  may  be 
decreed  to  be  subject  to  the  mortgage. 
McAlpine  v.  Zitzer,  119  111.  273.  And 
the  rule  in  that  state  has  also  been 
limited  to  cases  where  the  tax  lienor 
answers  and  sets  up  his  adverse  claim. 
Chicago  Theological  Seminary  v.  Gage, 
103  111.  175;  Cromwell  v.  MacLean, 
123  N.  Y.  474. 

So  in  Nebraska,  where  the  holders  of 
tax  deeds  are  declared  not  to  be  proper 
parties,  they  may,  nevertheless,  when 
joined  as  defendants,  avail  themselves 
of  the  statute  of  limitations  as  a  de- 
fense.    Hurley  v.  Cox,  9  Neb.  230. 

The  mere  fact  that  a  party  holds  a 
tax  title  to  the  mortgaged  premises 
will  not  make  him  an  improper  defend- 
ant if  he  has  another  and  sufficient  in- 
terest in  the  equity  of  redemption. 
Horton  -'.  Ingersoll,  13  Mich.  409; 
Farmers',  etc.,  Bank  v.  Bronson,  14 
Mich.  361. 

Holders  of  Tax  Deeds  as  Proper  De- 
fendants. —  There  are  several  jurisdic- 
tions where  the  holders  of  tax  deeds 
may  properly  be  made  defendants  in 
foreclosure.  Lyon  v.  Powell,  78  Ala. 
351;  Randle  v.  Boyd,  73  Ala.  282; 
Ayres  v.  Adair  County,  61  Iowa  728 
\compare    Crum    v.   Cotting,    22    Iow.a 
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which  might  be  affected  by  the  misdescription,  though  he  had  no 
interest  in  the  mortgaged  premises,  it  was  held  that  the  bill  should 
be  dismissed  as  to  him.*  Where  a  defendant  sets  up  in  his 
answer  a  claim  of  title  by  adverse  possession  for  the  statutory 
period  and  prior  to  the  mortgage,  the  bill  should  be  dismissed  as 
to  him.*  So  a  party  in  possession  under  the  foreclosure  of  a  prior 
mortgage  is  entitled  to  a  dismissal  of  the  bill  of  foreclosure.' 


411];  Horton  v.  Ingersoll,  13  Mich. 
409;  Becker  v.  Howard,  66  N.  Y.  5; 
Roosevelt  Hospital  v.  Dowley,  57 
How.  Pr.  (N.  Y.  Supreme  Ct.)  489; 
Ruyter  v.  Reid,  121  N.  Y.  498;  Men- 
denhall  v.  Hall,  134  U.  S.  559;  Hefner 
V.  Northwestern  L.  Ins.  Co.,  123  U.  S. 
747;  Cohen  v.  Solomon,  66  Fed.  Rep. 
411,  where  the  court  said:  "  The  Su- 
preme Court  has  several  times  held 
that  a  tax  title  to  the  mortgaged  prop- 
erty may  be  litigated,  enforced,  or  set 
aside  in  the  foreclosure  suit." 

Miscellaneons  Cases.  —  Where  one  of 
several  children,  holding  an  estate  in 
remainder  after  a  father's  death,  mort- 
gaged his  interest  and  then  died,  the 
other  children  are  not  entitled  to  be 
made  parties  to  a  suit  to  foreclose  the 
mortgage,  their  claim  being  that  upon 
the  mortgagor's  death  his  interest 
lapsed  and  became  theirs,  thus  raising 
the  question  of  paramount  title,  which 
could  not  be  litigated  in  the  foreclos- 
ure suit.  Fifth  Ave.  Bank  v.  Cudlipp, 
I  N.  Y.  App.  Div.  524. 

It  has  been  held  that  intervening  de- 
fendants in  a  suit  to  foreclose  a  mort- 
gage executed  by  a  consolidated  rail- 
road company  will  not  be  permitted  to 
litigate  the  validity  of  the  consolida- 
tion. Coe  V.  New  Jersey  Midland  R. 
Co..  31  N.  J.  Eq.  105,  reversed  on 
other  points  34  N.  J.  Eq.  266. 

The  grantee  of  a  sheriff's  deed  exe- 
cuted after  the  mortgage  deed  in  pur- 
suance of  a  sale  which  took  place 
prior  to  the  execution  of  that  instru- 
ment cannot  be  made  a  defendant  in 
order  to  determine  the  validity  of  such 
deed.  Dumond  v.  Church,  4  N.  Y. 
App.  Div.  194,  the  court  saying:  "  The 
plaintiff  insists  that  as  his  mortgage 
was  executed  in  1874,  over  ten  years 
after  the  recording  of  said  certificate  of 
sale,  and  long  prior  to  the  execution  of 
the  sheriff's  deed  to  Walter  S.  Church, 
such  deed  was  void  as  to  the  mortgagee 
(Reynolds  v.  Darling,  42  Barb.  (N.  Y.) 
418;  Cook  V.  Travis,  20  N.  Y.  400), 
and  he  insists  that  in  this  action, 
brought   to   foreclose    said   bond    and 


mortgage,  the  question  of  the  validity 
of  the  defendant's  claim  of  title  under 
the  aforesaid  deed  and  certificate  of 
sale  could  be  adjudicated  and  passed 
upon.  We  think  this  contention  of  the 
plaintiff  cannot  be  sustained.  As  held 
in  the  authorities  above  cited,  and  as 
said  by  Harris,  J.,  in  Holcomb  v.  Hol- 
comb,  2  Barb.  (N.  Y.)  20,  '  The  mort- 
gagee in  filing  a  bill  of  foreclosure  has 
no  right  to  make  one  who  claims  ad- 
versely to  the  title  of  the  mortgagee,  and 
prior  to  the  mortgage,  a  defendant  in  the 
suit  for  the  purpose  of  contesting  the  va- 
lidity of  such  adverse  claim  of  title.' 
The  question  of  the  validity  of  the  de- 
fendants' claim  was  not  before  the 
referee  and  cannot  be  passed  upon  by 
this  court.  The  only  matter  to  be  de- 
termined in  the  action  was  whether  the 
interest  which  the  defendants  had  or 
claim  to  have  in  the  mortgaged  prem- 
ises accrued  before  or  subsequent  to 
the  lien  of  the  mortgage." 

1.  Ramsdell  v.  Eaton,  12  Mich.  117. 

2.  Corning  v.  Smith,  6  N.  Y.  82. 

3.  Bell  V.  Pate,  47  Mich.  468,  where 
the  court  said:  "  The  defendant  Mary 
A.  Pate  appealed.  She  is  in  possession 
and  holds,  as  the  bill  admits,  under 
foreclosure  of  a  mortgage  given  by  the 
grantor  of  complainant's  mortgagor  in 
1877,  and  hence  prior  to  the  mortgage 
in  suit.  The  case  admits  and  the  fact 
is  evident  that  she  is  clothed  with  a 
colorable  right  and  title  both  adverse 
and  paramount  to  the  right  and  title 
of  the  parties  to  the  mortgage  now 
sought  to  be  foreclosed,  and  that  she 
relies  on  such  apparent  right  and  title 
as  an  effectual  protection  against  that 
mortgage.  Whatever  force  may  be 
due  to  the  objections  to  her  title,  this 
foreclosure  suit  is  not  a  proceeding  in 
which  to  litigate  them,  and  it  was  not 
within  the  power  of  the  complainant  to 
compel  the  adjudication  of  her  claim 
in  his  action  instituted  to  enforce  pay- 
ment of  his  mortgage.  There  is  no 
room  for  any  theory  that  complainant 
desires  to  redeem  against  Mrs.  Pate. 
The  case  is  repugnant   to    that   view. 
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And  a  bill  by  a  mortgagee  against  a  mortgagor,  who  had  sold  the 
equity  of  redemption,  and  his  grantee,  who  had  held  a  contract 
for  the  conveyance  of  the  premises  antedating  the  mortgage,  was 
dismissed.* 

Bemedy  for  Misjoinder.  —  In  Wisconsin,  where  a  party  is  made  a 
defendant  under  an  allegation  of  the  surplus  interest,  when,  in 
fact,  his  claim  is  adverse  to  the  plaintiff,  his  proper  course  is  to 
disclaim,  and  an  answer  which  sets  up  his  paramount  title  is 
subject  to  demurrer.* 

(b)  Minority  Eule. —  While  the  prevailing  doctrine  clearly  is,  as 
above  stated,  that  adverse  and  paramount  interests  cannot 
be  litigated  in  a  foreclosure  suit,  there  are  some  jurisdictions 
in  which  the  contrary  rule  obtains.  Thus,  the  Connecticut 
court,  in  construing  the  Practice  Act  of  that  State,  holds 
that  the  title  of  one  who  claims  adversely  is  a  proper  subject 
of  investigation  in  a  foreclosure  suit.'  The  same  rule  has 
always  prevailed  in  Kansas,  where  it  has  been  frequently  re- 
affirmed,* and   it   has   also    been   announced    in   Indiana  *    and 


As  there  i^  no  right  to  pass  upon  the 
validity  of  her  title  in  this  controversy, 
an  examination  of  the  criticisms  made 
upon  it  by  complainant's  counsel  is 
declined.  The  point  now  ruled  was 
explained  in  Summers  v.  Bromley,  28 
Mich.  125.  In  addition  to  the  author- 
ities there  cited,  see  Rathbone  v. 
Hooney,  58  N.  Y.  463;  Banning  v. 
Bradford,  21  Minn.  308,  18  Am.  Rep. 
398;  Dial  V.  Reynolds,  96  U.  S.  340; 
Pecers  v.  Bowman,  98  U.  S.  56." 

1.  Wood  V.  Davis,  4  Bibb  (Ky.)  47. 

2.  Pelton  7/.  Farmin,  18  Wis.  222. 

3.  DeWolf  V.  A.  &  W.  Sprague  Mfg. 
Co.,  49 Conn.  282,  where  the  court  said: 
"  By  the  twelfth  section  of  the  Practice 
Act  any  person  may  be  made  a  defend- 
ant who  has  or  claims  an  interest  in  the 
controversy  or  any  part  thereof  ad- 
versely to  the  plaintiff,  or  whom  it  is 
necessary  for  a  complete  determination 
or  settlement  of  any  questions  involved 
therein  to  make  a  party.  Chaffee, 
therefore,  is  properly  made  a  defend- 
ant even  if  he  is  an  adverse  claimant, 
and  his  title  is  a  proper  subject  of 
investigation  in  this  suit,  and  if,  upon 
such  investigation,  it  shall  appear  that 
the  title  which  he  claims  was  derived 
from  conveyances  which,  as  against 
the  plaintiff,  are  fraudulent  and  void, 
or  are  void  for  any  other  cause,  the 
plaintiff's  lien  will  be  entitled  to  prior- 
ity over  those  conveyances,  and  be- 
come a  first  incumbrance  upon  the 
estate."     The  earlier  cases  of  Palmer 


V.  Mead,  7  Conn.  149;  Hill  v.  Meeker, 
23  Conn.  592,  which  appear  to  an^ 
nounce  a  contrary  rule,  are  in  effect 
overruled  by  this  decision. 

4.  Fisher  v.  Cowles,  41  Kan.  418; 
Nooner  v.  Short,  20  Kan.  624;  Bradley 
V.  Parkhurst,  20  Kan.  462  [citing  Bayer 
V.  Cockrill,  3  Kan.  282;  Ogden  v.  Wal- 
ters, 12  Kan.  294;  Scarborough  v. 
Smith,  18  Kan.  399];  Casez/.  Bartholow, 
21  Kan.  309;  Scott  v.  Morning,  23  Kan. 
253;  Pattie  V.  Wilson,  25  Kan.  332; 
South-Side  Town  Min.,  etc.,  Co.  v. 
Rhodes,  33  Kan.  233. 

6.  Masters  v.  Templeton,  92  Ind. 
447,  where  the  court,  per  Elliott,  J., 
said:  "  Prior  to  the  adoption  of  the 
code  system  there  was  some  reason 
for  holding  that  the  question  of  title 
could  not  be  adjudicated  in  a  foreclos- 
ure proceeding;  for  questions  of  title 
were  triable  only  by  courts  of  law, 
while  the  question  of  a  right  to  a  fore- 
closure was  cognizable  only  by  courts 
of  chancery,  and  there  was  thus  a  con- 
flict of  jurisdiction  whenever  a  legal 
title  was  asserted.  This  cannot  hap- 
pen under  the  code,  where  both  law 
and  equity  jurisdiction  are  vested  in 
one  tribunal,  where  provision  is  made 
for  bringing  into  court  all  parties  in- 
terested, either  in  the  property  or  the 
controversy,  and  where  ample  author- 
ity is  conferred  to  determine  all  rights 
and  adjust  all  equities  in  one  suit. 
The  provisions  of  our  code  upon  the 
subject  of  parties  are  very  comprehen- 


357 


Volume  IX. 


Parties. 


FORECL  OS URE   OF  MOR  TGA  GES.        Defendants. 


California.^  And  in  Nebraska,  Avhere  an  adverse  claimant  is 
not  normally  a  proper  party,  nevertheless,  when  such  a  claimant 
answers  and  puts  in  issue  the  validity  of  his  title,  it  is  the  duty 
of  the  court  to  adjudicate  the  question,  and  audi  a  defendant  is 
concluded  by  the  decree.*  A  doctrine  similar  to  this  is  also 
announced  in  Alabama  *  and  IVisconsin.*^  In  Texas,  the  grantor 
in  a  deed  absolute  in  form,  but  really  a  mortgage,  is  a  necessary 
party  to  the  foreclosure  of  a  subsequent  mortgage  on  the  same 
premises  executed  by  the  grantee  in  such  deed  to  a  third  party 
without  notice  of  the  character  of  the  first  instrumentf'  And 
in  South  Carolina  one  was  held  to  be  a  necessary  party  who  was 
in  possession  of  a  part  of  the  premises  under  a  title  paramount  to 
the  mortgagor's,  but  from  the  same  common  source,  whose 
possession  was  a  sufficient  eviction  of  the  mortgagor  to  entitle 
the  latter  to  damages  for  a  breach  of  warranty,  and  the  nature 
of  whose  interest,  whether  a  fee  simple  or  a  life  estate,  was  in 
doubt.® 


sive,  and  the  provisions  respecting 
judgments  and  decrees  are  also  very 
full  and  liberal,  and  we  should  do 
violence  to  its  letter  and  spirit  if  we  did 
not  hold,  to  borrow  the  language  of  its 
framers,  that  the  '  ultimate  rights  of 
the  parties  '  may  be  determined  in  one 
action.  It  will  be  found  upon  investi- 
gation that  our  rule  is  well  supported 
by  the  authorities  elsewhere.  Story 
Eq.  PI.  197;  4  Kent  Com.  184;  Bliss 
Code  PI.  96;  Shellenbarger  v.  Biser, 
5  Neb.  195;  Williams  v.  Bankhead,  19 
Wall.  (U.  S.)  563;  Hagan  v.  Walker,  14 
How.  (U.  S.)  29." 

1.  Hefner  v.  Urton,  71  Cal.  479. 
But  see  cases  cited  supra,  p.  353,  n.  3. 

2,  Lounsbury  v.  Catron,  8  Neb.  469; 
Shellenbarger  v.  Biser,  5  Neb.  195. 

8.  Boiling  V.  Pace,  99  Ala.  607, 
where  the  court  said:  "  Where,  as  in 
this  case,  the  defendant,  brought  in 
under  a  bill  alleging  that  he  asserts 
some  claim  to  or  interest  in  the  prop- 
erty, but  that  whatever  interest  he  has 
is  subordinate  to  the  mortgage,  and 
praying  only  that  all  claims  under  the 
mortgagor,  etc.,  be  foreclosed,  sets  up 
in  his  answer  a  paramount  claim,  and 
the  same  is  litigated  without  objection, 
and  decided  in  his  favor,  the  decree 
cannot  be  attacked  on  appeal  on  the 
ground  that  the  question  could  not 
properly  be  litigated  in  that  action. 
'  Both  parties,  having  appeared,  and 
having  actually  litigated  the  issue  in 
this  form,  will  be  bound  by  the  de- 
cree.' Wiltsie,  Foreclosure,  §  193; 
Helck  V.  Reinheimer,   105  N.  Y.  470; 


Barnard  v.  Onderdonk,  98  N.  Y.  163; 
Jordan  v.  Van  Epps,  85  N.  Y.  435. 
The  parties  tried  this  case  %ithout  ob- 
jection as  if  the  issue  as  to  the  superi- 
ority between  the  rights  of  Boiling  & 
Son  under  the  Pace  mortgage  and  of 
Rufus  Cook  under  the  Loeb  mortgage 
were  formally  in  the  case.  The  chan- 
cellor correctly  determined  that  issue 
in  favor  of  Cook,  and  dismissed  the 
bill.  His  decree  will  not  be  disturbed 
here,  although  the  question  was  not 
properly  in  the  cause,  and  might  have 
been  eliminated  from  it." 

4.  Palmer  v.  Yager,  20  Wis.  91. 

5.  Brigham  v.  Thompson,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  358. 

6.  Hunt  V.  Nolen,  40  S.  Car.  284, 
where  the  court,  after  giving  recogni- 
tion to  the  general  rule  which  makes  it 
unnecessary  tc  join  an  adverse  claim- 
ant, said:  "  But  this  is,  most  cer- 
tainly, in  several  particulars,  a  novel 
case,  to  which,  as  it  seems  to  us,  the 
aforesaid  rule  is  not  properly  appli- 
cable. The  case  had  been  com- 
menced, and  was  progressing,  upon 
the  assumption  that  the  title  of  Cleve- 
land in  the  deficiency'was  a  fee  simple, 
when  his  Honor,  Judge  Eraser,  held 
that  his  title  was  limited  to  the  heirs 
of  certain  persons  named,  and  upon 
their  death  would  revert  to  the  defend- 
ant, and  thereupon  he  recommitted  the 
case  to  the  master  for  a  new  report 
under  that  view  of  the  case.  When 
that  ruling  was  first  made  by  Judge 
Eraser,  the  case  was  thereby  so  essen- 
tially changed  as  to  make  it,  in  fact,  a 
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Where  the  Complaint  Asks  for  a  Keceiver  to  taRe  charge  of  the  premises 
and  collect  the  rents  and  profits  the  rule  which  excludes  adverse 
claimants  has  been  held  inapplicable.* 

(e)  Pleading  and  Proof.  —  Where  a  party  is  made*  defendant  who 
claims  the  mortgaged  premises  under  a  deed  executed  subse- 
quently to  the  mortgage,  but  recorded  prior  thereto,  the  com- 
plainant should  set  forth  in  his  bill  the  facts  upon  which  he  bases 
his  claim  that  such  deed  is  fraudulent,  and  a  mere  allegation  that 
defendant  claimed  an  interest  "  as  subsequent  purchaser,  incum- 
brancer, or  otherwise"  will  not  admit  of  proof  of  the  fraudulent 


new  case,  as  to  which  new  principles 
were  applicable.  J.  F.  Cleveland,  who 
wasand  is  in  possession  of  the  deficiency 
parcel,  was  not  a  party  to  the  proceed- 
ing. No  one  is  certainly  advised  of 
the  title  under  which  Cleveland  claims. 
It  is  only  assumed  that  he  has  no  more 
than  a  life  estate  in  these  lands,  from 
the  fact  that  the  trust  deed  from  H.  H. 
Thomson  to  William  C.  Bennett  only 
conveyed  a  life  estate  to  the  persons 
under  whom  J.  F.  Cleveland  is  sup- 
posed to  have  derived  his  title  to  the 
land.  As  stated  by  the  circuit  judge, 
it  may  be  that  Cleveland  now  has  a 
perfect  paramount  title  to  the  lands. 
Who  can  tell  ?  Be  this  as  it  may, 
there  is  one  fact  about  which  there  can 
be  no  dispute.  He  is  now,  and  has 
been  ever  since  the  purchase  of  the  de- 
fendant, in  the  possession  and  use  of  a 
certain  portion  of  the  land  which  the 
plaintiffs  have  undertaken  to  convey 
to  the  defendant.  Where  is  the  guar- 
anty that  he  will  deliver  up  the  posses- 
sion to  the  defendant  upon  the  falling 
in  of  the  life  estates  ?  And,  even  if  it 
should  be  decided  that  he  has  no 
greater  interest  than  a  life  estate,  the 
defendant,  possibly,  may  not  get  pos- 
session of  the  lands,  or,  if  so,  it  may 
be  years  after  the  life  estate  has  termi- 
nated, and  after  a  long  and  expensive 
litigation.  The  circuit  judge,  among 
other  things,  found,  as  a  matter  of  fact, 
that  the  defendant  had  substantially 
paid  for  all  the  land  in  his  possession, 
and  that  the  contest  was  now,  in  effect, 
reduced  to  the  thirty  acres  of  deficiency 
in  the  possession  of  Cleveland,  who  is 
not  a  party  to  the  proceeding.  We  do 
not  think  that  the  equities  of  the  .par- 
ties can  be  reached  without  having 
Cleveland  before  the  court  as  a  party." 
1.  Hoppe  V.  Hoppe,  (Cal.  1894)  36 
Pac.  Rep.  389,  where  the  court  said: 
"  So  far  as  the  foreclosure  proceeding 
is  concerned,  it  can  have  no  effect  upon 


the  title  of  the  adverse  claimant,  unless 
he  is  made  a  party.  It  is  only  such 
title  as  the  mortgagor  may  have  that 
would  be  acquired  by  the  purchaser  at 
a  foreclosure  sale,  and  the  title  of  the 
adverse  claimant  may  be  afterwards 
litigated  with  the  purchaser,  unaffected 
by  the  decree  in  foreclosure.  But  this 
case  presents  a  feature  distinguishing 
it  from  the  cases  above  cited,  though 
it  is  true  in  this  case  as  well  as  in 
those  that  the  title  of  the  interveners 
would  not  be  affected  by  the  foreclos- 
ure. Respondent's  complaint  alleged 
that  the  mortgage  contained  a  cove- 
nant that,  in  any  proceeding  to  fore- 
close it,  the  court  should,  upon  the 
filing  of  the  complaint  or  at  any  time 
thereafter,  if  requested  by  the  plain- 
tiffs, name  some  disinterested  person 
as  receiver,  and  authorize  such  receiver 
to  at  once  take  possession  of  the  mort- 
gaged premises,  and  collect  the  rents 
and  profits  thereof,  and  apply  them  to 
the  satisfaction  of  the  judgment,  and  to 
continue  in  the  use  and  possession  of 
the  premises,  and  collect  the  rents  and 
profits,  until  the  premises  should  be  re- 
deemed, or  title  vested  in  the  pur- 
chaser, and  prayed  that  upon  the  filing 
of  the  complaint  such  receiver  be  ap- 
pointed by  the  court.  Here  it  is  appa- 
rent there  was  an  attack  upon  the 
right  of  the  interveners  to  the  posses- 
sion of  their  interests  in  the  home- 
stead, and  a  demand  that  the  rents  and 
profits  of  the  whole  of  the  land,  includ- 
ing their  shares,  should  be  taken  and 
applied  towards  the  satisfaction  of  the 
plaintiffs'  mortgage.  To  such  issue 
the  interveners  had  a  right  to  come 
in  and  plead  their  title,  and  thus  pro- 
tect their  possession  and  their  interest 
in  the  rents  and  profits  of  the  land, 
whether  any  part  of  such  rents  and 
profits  accrued  to  the  adults  person- 
ally or  pertained  generally  to  the 
homestead  right." 
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character  of  the  deed.*  •  A  claim  of  paramount  title  cannot  be 
supported  by  merely  showing  a  chain  of  title  from  a  grantor  older 
than  the  one  to  whom  the  party  claims  adversely ;  it  must  also 
be  shown  that  the  original  grantor  had  a  title  which  he  could 
convey.'  Where  a  paramount  claimant  litigates  and  establishes 
his  title  in  a  foreclosure  suit,  a  decree  which  bars  him  from  the 
premises  along  with  the  other  defendants  is  erroneous.^ 

(2)  Creditors  without  Liens.  —  As  a  rule,  a  mere  general  creditor 
has  no  status  in  a  court  of  equity.*  Those  having  no  liens  on 
the  mortgaged  property  are,  therefore,  not  proper  parties  to  fore- 
closure, and  will  not  be  admitted  even  upon  their  own  application.* 

(3)  Miscellaneous  Parties.  —  In  the  absence  of  a  statute  it  is  not 
usually  permissible  to  join  as  defendants  in  foreclosure  parties 


1.  Wurcherer   v.    Hewitt,    10    Mich. 

453- 

2.  Farmers',  etc.,  Bank  v.  Bronson, 
14  Mich.  365. 

S.  Roche  V.  Knight,  21  Wis.  324.  So 
held  of  a  doweress  of  the  mortgaged 
premises.  Lanier  v.  Smith,  37  Hun 
(N.  Y.)  529. 

4.  Hollins  V.  Brierfield  Coal,  etc., 
Co.,  150  U.  S.  371;  Dunlevy  v.  Tall- 
madge,  32  N.  Y.  457;  McCartney  v. 
Bostwick,  32  N.  Y.  53;  Crippen  v. 
Hudson,  13  N.  Y.  161;  People  v.  Erie 
R.  Co.,  56  How.  Pr.  (N.  Y.  Supreme 
Ct.)  122. 

5.  Jones  v.  Winans,  20  N.  J.  Eq.  96; 
Herring  v.  New  York,  etc.,  R.  Co.,  105 
N.  Y.  340;  Spring  v.  Short,  90  N.  Y. 
538;  Farmers'  L.  <&  T.  Co.  v.  New 
Rochelle,  etc.,  R.  Co.,  57  Hun  (N.  Y.) 
376;  Gardner  v.  Lansing,  28  Hun  (N. 
Y.)  413;  People  ;•.  Erie  R.  Co.,  56 
How.  Pr.  (N.  Y.  Supreme  Ct.)  122; 
Bronson  v.  La  Crosse,  etc.,  R.  Co.,  2 
Black  ("U.  S.)  524;  Stout  v.  Lye,  103 
U.  S.  66.  Compare  McMurtry  v.  Mont- 
gomery Masonic  Temple  Co.,  86  Ky. 
206. 

Award  Not  a  Sufficient  Basis.  —  Thus 
a  creditor  whose  only  claim  is  upon  an 
award  in  his  favor  against  the  mort- 
gagor will  not  be  permitted  to  defend 
in  the  foreclosure  suit  notwithstanding 
the  submission  provided  that  it  should 
be  made  a  rule  of  court  upon  the  mort- 
gagor's failure  to  pay  the  award. 
Jones  V.  Winans,  20  N.  J.  Eq.  96,  where 
the  court  said:  "  The  petitioner  has 
no  judgment  or  other  lien  on  the  land; 
his  whole  claim  is  upon  this  submis- 
sion. The  petitioner  has  clearly  no 
lien  or  claim  on  the  land;  he  is  in  the 
position  in  which  any  creditor  at  large 
of  Winans  stands.     No  such  creditor  is 


a  necessary  party  to  a  bill  to  foreclose, 
nor  could  he  be  properly  made  a  de- 
fendant. There  is  no  authority  or  prec- 
edent for  such  order  as  is  asked  for  in 
this  case,  a.nd  it  is  against  the  settled 
principles  on  which  the  practice  of  the 
court  is  founded.  There  is  no  prece- 
dent for  allowing  any  one  not  a  party 
»to  the  suit  to  intervene  by  petition,  and 
on  his  own  motion  to  be  made  a  party, 
except  in  such  case  as  that  in  Melick 
V.  Melick,  17  N.  J.  Eq.  156,  where  a 
cestui  que  trust  was  permitted  to  liti- 
gate in  the  name  of  his  trustee,  who 
was  a  defendant,  but  was  in  a  position 
to  have  more  interest  or  leaning  in 
favor  of  the  complainant  than  of  his 
cestui  que  trust. 

Homestead  Property.  —  So  even  where 
a  judgment  has  been  obtained,  but  is 
unenforceable  because  the  property  is  a 
homestead,  the  holders  of  such  judg- 
ment may  be  omitted  from  the  list  of 
parties  to  the  foreclosure  proceeding. 
Sutherland  v.  Tyner,  72  Iowa  232. 

Judgment  Obtained  after  Mortgage 
Executed.  —  In  Virginia  it  was  held 
that  a  creditor  who  was  unsecured  at 
the  execution  of  the  mortgage,  but 
afterwards  obtained  a  judgment  on  his 
claim,  could  be  admitted  upon  his  own 
application  as  a  defendant  to  the  fore- 
closure suit.  Moon  V.  Wellford,  84 
Va.  34. 

A  Plaintiff  in  an  Action  for  Tort.  —  In 
the  foreclosure  of  a  street-railway 
mortgage,  the  fact  that  an  action  to 
recover  damages  is  pending  against  the 
defendant  company  by  the  village  in 
which  the  railway  is  situated  will  not 
entitle  the  village  to  be  made  a  defend- 
ant in  the  foreclosure  suit.  Farmers' 
L.  &  T.  Co.  V.  New  Rochelle,  etc.,  R. 
Co.,  57  Hun  (N.  Y.)  376. 
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whose  liability  exists  by  virtue  of  the  note  and  bond  alone,*  such 
as  guarantors,*  indorsers,'  or  sureties."* 

Dismissal  of  Intervention  for  Want  of  Interest.  —  Where  a  party  claiming 
title  to  certain  lots  included  in  the  mortgage  has  intervened,  and 
the  mortgagee  amends  his  complaint  so  as  to  exclude  such  lots,  the 
intervener's  complaint  will  be  dismissed  though  he  has  demanded 
that  the  mortgagor  be  compelled  to  file  a  certain  plat  called  for 
in  the  deed  to  such  intervener.* 

3.  Additional  Parties  —  By  Supplemental  Bill.  —  Under  the  chancery 
practice  new  parties  could  be  added  by  a  supplemental  bill,  to 
which  the  original  defendants  need  not  have  been  made  parties.* 


1.  Walsh  V.  Van  Horn,  22  111.  App. 
170;  Joy  V.  Jackson,  etc.,  Plank  Road 
Co.,  II  Mich.  155;  Borden  v.  Gilbert, 
13  Wis.  670. 

2.  Walsh  V.  Van  Horn,  22  111.  App. 
170;  Borden  v.  Gilbert,  13  Wis.  670. 

In  Illinois  the  statute  has  been  so 
construed  as  not  to  authorize  the  join- 
der of  a  guarantor.  Walsh  v.  Van 
Horn,  22  111.  App.  170. 

3.  Walsh  V.  Van  Horn,  22  111.  App. 
170.  , 

In  UicMgan  the  statute  authorizing 
the  joinder  of  such  parties  is  merely 
permissive.  Steele  v.  Circuit  Judge, 
<Mich.  1896)  67  N.  W.  Rep.  963. 

4.  Joy  V.  Jackson,  etc..  Plank  Road 
Co.,  II  Mich.  155. 

5.  Murphy  v.  Cannon,  18  Mont. 
348,  the  court  saying:  "  When  the 
land  of  the  intervener  was  by  amend- 
ment of  the  complaint  excluded  from 
the  demand  for  foreclosure,  the  inter- 
vener had  no  further  interest  in  the 
litigation.  But  he  now  contends  that 
he  is  entitled  to  a  judgment  requiring 
the  mortgagor  to  file  a  plat  of  the  addi- 
tion to  the  city  of  Helena,  including 
his  lots.  But  that  has  nothing  to  do 
with  the  cause  of  action.  The  cause 
of  action  was  simply  to  foreclose  \he 
mortgage.  And,  furthermore,  the  city 
of  Helena  and  the  county  of  Lewis  and 
Clarke  are  interested  in  the  filing  of 
such  plats,  as  the  same  must  be  ap- 
proved by  the  city  and  county  authori- 
ties. Comp.  Stat.  (i6th  Sess.,  1889),  p. 
228,  §§  2033,  2034.  But  the  city  or  the 
county  is  not  a  party  to  this  litigation. 

,  The  appellant  says,  however,  if  the 
mortgagor  cannot  file  an  official  plat  in 
the  office  of  the  county  recorder,  he  can 
at  least  file  a  plat  or  map  of  the  pro- 
posed addition.  But  if  such  plat  or 
map  is  not  filed  officially,  and  under 
the  requirements  of  the  law,  it  is  not  a 
record,  and   would  be  useless  for  any 


purpose.  Moxon  v.  Wilkinson,  2  Mont. 
421;  Flick  V.  Gold  Hill,  etc.,  Min.  Co.,  8 
Mont.  304;  Middle  Creek  Ditch  Co.  v. 
Henry,  15  Mont.  576.  It  does  not  ap- 
pear that  the  intervener  has  any  inter- 
est in  this  litigation.  Code  Civ.  Pro. 
1887,  §  24.  He  was  dismissd  without 
prejudice,  and  if  he  has  any  cause  of 
action  against  the  mortgagor  for  refor- 
mation or  correction  of  his  deed  that 
remedy  is  left  to  him  in  another 
action." 

6.  Ensworth  v.  Lambert,  4  Johns. 
Ch.  (N.  Y.)  605,  where  the  court  said: 
"  To  save  time  and  expense,  a  supple- 
mentary bill  may  be  filed  by  the  plain- 
tififs  instead  of  amending  the  original 
bill;  and  when  it  is  used  merely  for 
the  purpose  of  bringing  a  formal  party 
before  the  court,  as  a  defendant,  the 
defendants  to  the  original  bill  need  not 
be  made  parties.  Redesd.  Ch.  PI. 
70.  Where  the  objection  for  want  of 
parties  is  made  rather  out  of  season,  as 
in  Jones  v.  Jones,  3  Atk.  no,  217,  the 
want  of  parties  may  be  supplied  by  a 
supplemental  bill.  In  that  case  the 
cause  had  been  once  heard,  and  was 
brought  on  again  upon  the  equity  re- 
served, when  the  objection  was  raised. 
So  also  in  Holdsworth  v.  Holdsworth, 
Dick.  799,  parties  appeared  to  be  want- 
ing on  an  appeal  from  a  decree  at  the 
Rolls,  and  the  cause  was  ordered  to 
stand  over,  with  liberty  for  the  plain- 
tiffs to  file  a  supplemental  bill,  merely 
to  add  parties." 

In  Alabama  and  New  Jersey  this 
practice  was  changed  so  as  to  provide 
for  the  introduction  of  new  parties  to 
the  foreclosure  proceedings  by  peti- 
tion. Glidden  v.  Andrews,  6  Ala.  190, 
holding  that  new  parties  might  be 
added  after  decree  and  sale.  Lever- 
idge  V.  Marsh,  30  N.  J.  Eq.  59;  Kirk- 
land  V.  Kirkland,  26  N.  J.  Eq.  276. 

By  Supplemental  Complaint.  —  In  Cali- 
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By  Intervention.  —  Parties  may  of  course  be  allowed  to  intervene 
upon  their  own  application.* 

Party  Claiming  a  Lien.  —  Where  a  cross-bill  by  the  mortgagor 
alleged  that  the  mortgagee  had  received  certain  stock  as  collateral 
to  the  mortgage,  and  prayed  that  resort  thereto  be  compelled 
before  decree  in  foreclosure  should  be  rendered,  a  third  party 
claiming  a  prior  lien  on  the  stock  was  admitted  on  his  own  appli- 
cation.* 

Bringing  in  Parties.  —  Under  the  codes  the  court  may  also  upon 
its  own  motion  direct  that  parties  be  brought  in,  and  in  this  way 
the  unrecorded  grantee  of  the  premises,  though  not  a  necessary 
defendant,  may  be  made  a  party. ^ 

VI.  Original  Process  —  1.  Form  and  Contents  of  Summons  or 
Subpoena.  —  Original  process  under  some  name  "*  is  the  essential 
initiatory  step  in  every  judicial  proceeding,  and  no  valid  decree  of 
foreclosure  can  be  rendered  in  a  case  where  such  process  is  radi- 
cally defective.* 

Constitutional  Requirements.  —  A  subpoena  which  fails  to  comply 
with  the  constitutional  requirements  will  vitiate  the  entire  fore- 
closure proceedings.* 


fornia  there  is  authority  for  introduc- 
ing new  parties  by  a  supplementary 
complaint.  Heyman  v.  Lowell,  23 
Cal.  106. 

By  Amendment.  —  Under  the  codes 
new  parties  are  usually  added  by 
amendment,  and  where  this  is  provided 
for  by  the  code  conditions  cannot  be 
imposed  upon  the  admission  of  one 
who  is  a  proper  party  to  the  suit. 
Lawton  v.  Lawton,  54  Hun  (N.  Y.)  415. 

A  Trustee  to  Whom  a  Mortgage  Has 
Been  Assigned  as  security  may  be 
brought  in  as  plaintiff  by  an  amend- 
ment.    Cerf  V.  Ashley,  68  Cal.  419. 

Extent  of  Liability.  —  When  one  is 
thus  made  a  party  he  cannot  be  sub- 
jected to  a  larger  judgment  than  he 
would  have  been  liable  for  had  he  been 
originally  joined.  Moore  v.  Kirby,  76 
Wis.  273. 

1.  See  generally  article  Interven- 
tion. 

2.  Dodge  V.  Fuller,  28  N.  J.  Eq.  578. 

3.  Johnston  v.  Donvan,  106  N.  Y.  269. 

4.  In  Io7ua  this  process  is  called  the 
original  notice.  See  McClain's  Anno- 
tated Code  Iowa,  1887,  §  3804.  In 
Florida  there  is  a  provision  for  serving 
a  notice  of  intention  to  sue.  See  Shep- 
ard  V.  Kelly,  2  Fla.  654.  Generally, 
however,  the  first  process  in  foreclos- 
ure is  either  a  subpoena  under  the 
chancery  practice  or  a  summons  under 
the  code. 


6.  People  V.  Greene,  52  Cal.  577. 

6.  Forbes  v.  Darling,  94  Mich.  621. 
where  the  point  is  thus  discussed  in  the 
opinion:  "  The  validity  of  the  fore- 
closure proceeding  is  attacked  on  the 
ground  that  the  subpoena  issued  in  the 
cause,  and  returned  as  served,  was  not 
styled  '  In  the  Name  of  the  People  of 
the  State  of  Michigan.'  The  subpoena 
was  returned,  served,  but  Francina 
Forbes  did  not  appear,  and  the  bill 
was  taken  as  confessed.  The  statute 
(section  7290)  provides  that  the  style  of 
all  process  from  courts  of  record  in  this 
state  shall  be  '  In  the  Name  of  the 
People  of  the  State  of  Michigan.'  Sec- 
tion 35  of  article  6  of  the  constitution 
provides  that  the  style  of  all  process 
shall  be  '  In  the  Name  of  the  People  of 
the  State  of  Michigan.'  *  *  *  In 
the  present  case  the  caption  of  the  pro- 
cess was  as  follows:  '  State  of  Mich- 
igan. The  Circuit  Court  for  the  County 
of  Newaygo,  in  Chancery.  To  Francina 
Forbes,  Greeting.'  This  is  not  even  a 
substantial  compliance  with  this  provi- 
sion of  the  constitution.  The  object 
of  this  provision  undoubtedly  is  to 
make  this  style  the  distinguishing  fea- 
ture of  all  process.  The  requirement 
is  constitutional,  and  the  defect  juris- 
dictional. The  decree  below  must 
therefore  be  reversed,  and  defendants 
enjoined  from  proceeding  to  sale  under 
the    decree    for    foreclosure,    without 
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A  Statute  Providing  for  a  Change  in  the  Form  of  Process  in  foreclosure 
proceedings  from  the  chancery  to  the  code  practice  affects  not 
merely  the  actual,  but  also  the  constructive,  service  of  the  sum- 
mons by  publication.* 

Statement  of  Amount  Claimed.  —  Generally,  it  is  not  essential  that  the 
summons  or  other  first  process  in  foreclosure  should  contain  a 
statement  of  the  amount  claimed  to  be  due,  since  foreclosure  is 
not  an  action  for  the  recovery  of  money  within  the  meaning  of 
the  statutes  which  provide  for  an  indorsement  on  the  writ  of  the 
amount  claimed  in  such  ca^es.*  This  rule  obtains  even  where 
the  summons  is  sent  to  another  county  for  service  upon  one  of 
the  defendants.* 

Action  Wrongly  Described.  —  Where  an  action  to  foreclose  a  judg- 


prejudice,  however,  to  any  subsequent 
proceedings  to  foreclose  said  mort- 
gage." 

1.  Crombie  v.  Little,  47  Minn.  581. 

2.  York  V.  Boardman,  40  Iowa  57; 
Sparks  v.  Beyer,  (Kan.  App.  1896)  46 
Pac.  Rep.  gSo;  Mudge  v.  Sheriff,  56  Kan. 
314;  Beverly  v.  Fairchild,  47  Kan.  289; 
Weaver  v.  Gardner,  14  Kan.  347; 
George  v.  Hatton,  2  Kan.  333;  Grand 
Island  Sav.,  etc.,  Assoc,  v.  Moore,  40 
Neb.  691;  Jones  v.  Null,  g  Neb.  57; 
Boulware  v.  Otoe  County,  16  Neb.  26; 
Watson  V.  McCartney,  i  Neb.  131. 

In  York  v.  Boardman,  40  Iowa  57, 
the  court, /i-r  Cole,  J.,  thus  discusses 
the  question:  "  Our  statute  provides 
that  the  notice  shall  '  state  generally 
the  nature  of  the  claim,  or  claims,  if 
more  than  one,  without  the  need  of 
stating  the  facts  constituting  the  cause 
thereof  (as,  for  example,  on  account, 
for  a  promissory  note,  for  work,  for 
goods  sold,  for  assault  and  battery,  for 
slander,  for  the  recovery  of  personal  or 
real  property,  or  in  some  other  such 
general  way),  and  if  the  action  is  for 
money,  how  much  is  claimed,  and  un- 
less he  appears  thereto  and  defends,' 
etc.  Rev.,  §  2812.  The  notice  in  con- 
troversy is  in  strict  conformity  with 
the  requirements  of  the  statute,  except 
that  it  does  not  state  how  much  money 
is  claimed.  Whether,  where  the  action 
is  for  any  other  purpose  than  '  for 
money  '  merely,  it  is  necessary,  under 
the  statute,  to  state  '  how  much  is 
claimed,'  may  well  admit  of  doubt. 
For  instance,  if  the  action  is  to  recover 
real  or  personal  property,  together 
with  damages  for  its  wrongful  deten- 
tion, it  is  not  probable  that  a  notice 
would  be  held  insufficient  if  it  failed 
to  state  how   much   is  claimed  for  the 


wrongful  detention.  Further  than 
this,  our  statute.  Rev.,  i5j5  3660-62, 
prescribes  definitely  what  shall  be  done 
by  the  court  in  a  civil  action  brought 
to  foreclose  a  mortgage.  '  If  anything 
be  found  due  the  plaintiff,  the  court 
shall  render  judgment  therefor,  and 
must  direct  the  mortgaged  property, 
or  so  much  thereof  as  is  necessary,  to 
be  sold  to  satisfy  the  amount  due,  with 
interest  and  costs.  A  special  execution 
shall  issue  accordingly.  If  the  mort- 
gaged property  does  not  sell  for  suffi- 
cient to  satisfy  the  execution,  a  general 
execution  may  be  issued  against  the 
mortgagor,  unless  the  parties  have 
stipulated  otherwise.'  From  these 
provisions  it  would  seem  to  follow 
that  a  notice  of  an  action  '  to  foreclose 
a  mortgage  '  is  a  notice  in  full  to  the 
defendants  that  the  court  will  find  the 
amount  due  the  plaintiff,  will  render 
judgment  therefor,  will  direct  the 
mortgaged  property  to  be  sold,  will 
order  a  special  execution  to  issue  for 
its  sale,  and  will  also  order  a  general 
execution  to  be  issued  for  any  defi- 
ciency. Surely  such  a  notice  is  suffi- 
cient to  give  the  court  complete  and 
full  jurisdiction  over  the  person  and 
subject-matter,  even  if  it  is  not  techni- 
cally and  perfectly  accurate  and  in 
compliance  with  the  directory  pro- 
visions of  the  statute  first  above 
quoted." 

In  South  Carolina  the  code  requires  an 
indorsement  on  the  complaint  of  the 
nature  of  the  issue,  and  this  is  complied 
with  by  the  following  notation  on  the 
back:  "  Complaint  for  foreclosure  of 
real  property."  Camden  Bank  v. 
Thompson,  (S.  Car.  1896)  24  S.  E.  Rep. 
332. 

8.  Mudge  V.  Sheriff,  56  Kan.  314. 
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ment  lien  was  wrongly  described  as  for  the  "  recovery  of  money 
only,"  and  a  specified  amount  was  named  therein,  it  was  held 
that  the  plaintiff  was  not  entitled  to  a  sale  of  the  premises.* 

Description  of  Premises.  —  In  lowa,  the  original  notice  in  foreclosure 
need  not  contain  a  description  of  the  mortgaged  premises,*  and 
even  if  it  contain  an  improper  description,  the  defect  is  immaterial 
if  the  land  is  otherwise  described  so  as  to  leave  no  uncertainty  as 
to  the  tract  intended.' 

Hame  of  Court.  —  The  fact  that  the  summons  contained  no  refer- 
ence to  any  court  in  which  the  action  was  pending  has  been  held 
not  to  be  a  fatal  defect,  even  though  the  complaint  subsequently 
filed  mentioned  no  court  except  in  the  title.* 

Address  of  Plaintiff's  Attorney.  —  So,  failure  to  state  in  the  summons 
the  office  or  address  of  plaintiff's  attorney,  or  to  mention  the 
sam^  in  the  notice  of  no  personal  claim  which  accompanied  the 
summons,  was  held  not  to  be  a  jurisdictional  defect,  on  the  ground 
that  these  requirements  were  not  mandatory.' 

The  Omission  of  the  Name  of  Defendant's  Wife  has  been  held  to  be  a 
defect  which  might  be  cured  by  amendment.® 


1.  Williams  v.  Hamlin,  i  Handy 
(Ohio)  96,  where  the  court  said:  "  The 
judgment  which  is  asked  is  not  for 
the  recovery  of  money  only,  but  for  the 
sale  of  real  estate.  I  notice  that  in  the 
precipe  it  is  stated  that  the  suit  is 
brought  to  foreclose  a  judgment  lien; 
and  the  amount  of  judgment  and  costs 
being  stated,  the  clerk  supposed  it  was 
an  action  for  the  recovery  of  money 
only.  It  is  only  in  cases  where  the 
action  is  for  the  recovery  of  money 
only  that  the  code  requires  the  sum- 
mons to  show,  in  any  manner,  to  the 
defendant  for  what  the  action  is 
brought.  Had  there  been  no  indorse- 
ment on  the  summons,  I  do  not  see 
why  the  petition  might  not  be  exam- 
ined, and  the  proper  relief  granted. 
But  it  cannot  be  regular  or  proper, 
where  a  case  is  submitted  to  judg- 
ment, on  failure  to  answer,  to  grant  a 
relief  entirely  different  from  that  in- 
dorsed on  the  summons.  This  defect 
would,  of  course,  be  cured  by  an 
appearance  and  answer  to  the  petition: 
but  in  the  position  in  which  the  case 
now  stands,  I  must  refuse  to  enter  the 
judgment.  The  summons  may  be 
amended,  but,  unless  an  appearance 
be  entered  for  the  defendants,  the 
amended  summons  will  have  to  be 
served  on  the  defendants." 

In  California,  where  the  code  requires 
the  summons  to  state  the  general 
nature   of  the   action   (Cal.   Code  Civ. 


Pro.,  §  407),  it  is  not  sufficient  to  describe 
it  as  one  brought  to  obtain  a  decree 
foreclosing  the  interest  of  defendant  in 
certain  lands,  and  to  obtain  such  other 
judgment  as  may  seem  proper.  People 
V.  Greene,  52  Cal.  577.  Compare,  how- 
ever, Camden  Bank  v.  Thompson,  (S. 
Car.  1896)  24  S.  E.  Rep.  332. 

2.  Van  Sickles  v.  Town,  53  Iowa  259; 
Lindsey  v.  Delano,  78  Iowa  350. 

3.  Lindsey  v.  Delano,  78  Iowa  350, 
where  the  court, per  Rothrock,  J.,  said: 
"  This  last  objection  is  without  merit. 
The  land  is  otherwise  sufficiently  iden- 
tified. It  is  described  as  the  land 
'  known  as  the  "  George  Gray  land,"  ' 
and  upon  which  Lindsey  had  a  lien. 
It  was  not  required  that  the  land  should 
be  described  in  the  original  notice. 
Van  Sickles  v.  Town,  53  Iowa  259. 
There  is  no  pretense  that  Lindsey  was 
misled  by  this  notice.  He  had  but  one 
mortgage  made  by  George  Gray,  and 
he  knew  the  location  of  the  land.  He 
was  advised  by  the  notice  that  Rogers  ^^ 
claimed  the  superior  lien."  i^| 

4.  Walker  v.   Hubbard,  4  How.   Pr.  ^f^ 
(N.  Y.  Supreme  Ct.)  154.     It  was  also 
held    that    the     summons     might    be 
amended. 

5.  Wiggins  v.  Richmond,  58  How. 
Pr.  (N.  Y.  Supreme  Ct.)  376.  But  see 
Osborn  v.  McCloskey,  55  How.  Pr.  (N. 
Y.  Supreme  Ct.)  345. 

6.  Weil  V.  Martin,  24  Hun  (N.  Y.) 
645. 
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Attestation  of  the  Subpoena  by  a  deputy  instead  of  the  principal 
officer  is  in  no  event  a  jurisdictional  departure.* 

Notice  of  No  Personal  Claim.  —  The  failure  to  serve  with  a  subpoena 
a  notice  of  no  personal  claim  was  not  sufficient,  under  the  rules 
of  the  old  New  York  Court  of  Chancery,  to  entitle  a  defendant  to 
costs  where  he  failed  to  file  a  disclaimer.* 

Summons  on  Cross-complaint.  —  No  summons  need  be  issued  on  a 
cross-complaint  alleging  the  validity  of  a  mortgage  and  asking  a 
decree  of  foreclosure  in  an  action  which  is  brought  to  have  the 
mortgage  declared  invalid.' 

2.  Service  —  a.  Actual  —  (l)  In  General — Acknowledgment  of  Serv- 
ice. —  Actual  personal  service  of  the  original  process  upon  each 
defendant  is  required,  when  possible,  and  except  in  a  few  special 
cases,  and  a  verbal  acknowledgment  of  service  is  insufficient."* 
But  an  acknowledgment  of  service  in  writing,  indorsed  on  the 
summons  in  foreclosure  by  the  defendant,  is  the  equivalent  of 
actual  and  not  merely  of  constructive  service.*  So  under  a 
statute  requiring /^r.y^«tf/ service  of  a  notice  of  intention  to  fore- 
close, it  was  held  that  an  acknowledgment  of  service  was  suffi- 
cient.* 

Appearance  as  a  Waiver  of  Service.  —  An  appearance  on  the  part  of 
the  defendant,  either  personal  or  by  attorney,  will,  of  course,  dis- 
pense with  the  necessity  of  the  service  of  original  process  upon 
such  defendant,'^  and  this  rule  has  been  applied  even  where  the 
attorney's  appearance  was  unauthorized.** 

1.  Torrans  v.  Hicks,  32  Mich.  307.  such  actual   service   legal,  as  well    the 

2.  Jay  V.  Ensign,  9  Paige  (N.  Y.)230.  place  where  made  as  the  officer  who 
8.  Jenkins  v.  Newman,  122  Ind.  gg.  makes  it.  It  cannot  be  conceived  that 
4.  Montgomery  v.  Tutt,  11  Cal.  307.  it  was  the  intention  of  the  legislature 
6.  Cheney  v.  Harding,    21    Neb.    66,  to  make  such  acknowledgment  on   the 

where  the  court,  per  Cobb,  J.,  said:  back  of  the  summons  the  equivalent 
"  In  this  summons  the  sheriff  is  com-  of  substituted  or  constructive  service 
raanded  to  summon  P.  D.  Cheney,  im-  only,  because  in  cases  of  constructive 
pleaded  with  B.  L.  Harding  and  service,  where  the  defendant  so  served 
others;  and  it  is  returned  and  filed  does  not  answer  or  appear,  he  may  at 
September  3,  1877,  and  shows  the  fol-  any  time  within  five  years  after  the 
lowing:  '  I  admit  service  of  within  sum-  date  of  judgment  have  the  same  opened 
mons  this  2gth  day  of  August,  1877,  and  be  let  in  to  defend  upon  showing 
at  my  residence  in  Jerseyville,  Illi-  by  affidavit  that  during  the  pendency 
nois.  P.  D.  Cheney.'  It  is  not  shown,  of  the  action  he  had  no  actual  notice 
either  by  the  abstract  or  the  tran-  thereof  in  time  to  appear  in  court  and 
script  itself,  whether  the  above  admis-  make  his  defense.  See  section  82  of 
sion  is  written  on  '  the  back  of  the  the  Civil  Code,  I  conclude,  therefore, 
summons,'  so  as  to  bring  it  strictly  that  it  is  the  true  construction  of  the 
within  the  language  of  the  statute,  or  statute  that  the  acknowledgment  there 
upon  some  other  part  of  the  paper,  specified  is  the  equivalent  in  all  re- 
But  as  the  language  of  the  admission  spects  of  a  legal  service  of  the  sum- 
refers  to  the  summons  as  the  within  mons  upon  the  back  of  which  it  is  writ- 
summons,  I  assume  that  it  is  on  the  ten,  by  the  sheriff  to  whom  it  is  ad- 
back  of  the  summons.  The  service  to  dressed,  made  in  his  proper  bailiwick." 
which  the  statute  makes  such  service  6.  Shepard  v.  Kelly,  2  Fla.  634. 
the  equivalent  is  undoubtedly  actual  7.  Martine  v.  Lowenstein,  68  N.  Y. 
legal  service,  and  embraces  within  its  456;  Brown  v.  Nichols,  42  N.  Y.  26. 
meaning  everything  necessary  to  make  8.  Brown  v.  Nichols,  42  N.  Y.  26. 
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When  Kortgagee  May  Serve.  —  A  statutory  provision  that  in  fore- 
closure by  advertisement  the  copy  of  the  notice  of  sale  shall  be 
served  in  a  like  manner  as  the  summons  in  civil  actions  refers 
merely  to  the  mode  of  making  service,  and  not  to  the  party  who 
may  make  it,  and  the  mortgagee  himself  may  serve  such  notice.* 
A  statute  requiring  the  sheriff  to  serve  all  process  refers  to  that 
which  is  placed  in  his  hands,  and  is  not  inconsistent  with  another 
provision  authorizing  service  byother  parties.* 

(2)  Service  on  Married  Women.  —  Under  the  former  chancery 
practice,  a  subpoena  in  foreclosure  proceedings  against  a  husband 
and  wife  might  be  served  on  the  husband  alone  so  as  to  consti- 
tute a  good  servxe  on  both.*  But  this  rule  has  been  changed  by 
some  of  the  codes.* 

(3)  Service  on  Infants.  —  A  decree  foreclosing  infants  of  their 
equity  of  redemption  in  mortgaged  premises  is  void  if  rendered 
upon  improper  service,^  and  a  statute  regulating  the  service  of 
summons  upon  minors  must  be  strictly  followed.®     A  decree  of 


Appearance  by  Party  Not  Interested.  — 

But  one  of  several  defendants  to  a 
foreclosure  suit,  not  having  been 
served  with  a  summons,  cannot  volun- 
taiily  appear  and  move  to  dismiss  the 
complaint  where  his  rights  are  not 
affected.  Tracy  v.  Reynolds,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  327. 

1.  Kirkpatrick  v.  Lewis,  46  Minn. 
164. 

Mode  of  Service.  —  In  the  statutory 
foreclosure  which  prevails  in  Georgia, 
service  by  leaving  a  copy  at  the  mort- 
gagor's residence  is  insufficient.  Hob- 
by V.  Bunch,  83  Ga.  i ;  Dykes  v.  Mc- 
Clung,  74  Ga.  382;  Meeks  v.  Johnson, 
75  Ga.  630. 

2.  Hibernia  Sav.,  etc.,  Soc.  v.  Clarke, 
no  Cal.  27. 

3.  Ferguson  v.  Smith,  2  Johns. 
Ch.  (N.  Y.)  139;  Leavitt  v.  Cruger,  i 
Paige  (N.  Y.)42i;  Foote  v.  Lathrop,  53 
Barb.  (N.  Y.)  1S3. 

4.  Few  York.  —  The  rule  stated  in  the 
text  was  for  some  time  preserved  by 
the  New  York  Code  of  Civil  Procedure. 
Watson  V.  Church,  3  Hun  (N.  Y.)  80; 
Nagle  V.  Taggart,  4  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  144;  Lathrop  v.  Hea- 
cock,  4  Lans.  (N.  Y.)  i.  But  it  was 
only  applicable  where  the  mortgaged 
premises  belonged  to  the  husband;  if 
they  formed  a  part  of  the  separate  es- 
tate of  the  wife,  it  was  necessary  to 
obtain  personal  service  upon  her.  Lea- 
vitt V.  Cruger,  i  Paige  (N.  Y.)  421; 
Ferguson  v.  Smith,  2  Johns.  Ch.  (N.  Y.) 
139;  Foote  V.  Lathrop,  53  Barb.  (N. 
Y.)   183;    Watson   v.   Church,    3    Hun 


(N.  Y.)  80;  Lathrop  v.  Heacock,  4 
Lans.  (N.  Y.)  I.  The  rule  has  now  been 
changed  in  New  York  (Janinski  v. 
Heidelberg,  21  Hun  (N.  Y.)  439;  N.  Y. 
Code  Civ.  Pro.,  §  450),  and  the  wifo 
may  now  appear  by  a  different  attorney 
from  the  one  representing  her  husband. 
Janinski  v.  Heidelberg,  21  Hun  (N. 
Y.)  439- 

In  Oregon  it  has  been  held  that  in  the 
foreclosure  of  a  mortgage  covering  the 
wife's  property  a  service  upon  her  for 
the  husband,  as  well  as  for  herself, 
was  a  nullity  in  the  absence  of  an 
affirmative  showing  in  the  record  that 
her  husband  could  not  be  found.  Hass 
V.  Sedlak,  9  Oregon  462.  Compare 
Settlemier  v.  Sullivan,  97  U.  S.  444. 

6.  Bosworth  v.  Vandewalker,  53  N. 
Y.  597. 

6.  Helms  v.  Chadbourne,  45  Wis. 
60. 

In  California  the  infant  defendants 
themselves  must  be  served  with  sum- 
mons, and  until  then  the  appointment 
of  a  guardian  ad  litem  is  void.  John- 
ston V.  San  Francisco  Sav.  Union,  63 
Cal.  554.  Compare  IngersoU  v.  Man- 
gam,  84  N.  Y.  622. 

Service  upon  Another  Person  for  Infant. 

—  Where  it  is  required  that  service  of 
summons  be  made  upon  some  other 
person  for  the  minor,  a  service  upon 
such  person  on  his  own  account,  as  a 
party  to  the  suit,  is  insufficient.  Helms 
V.  Chadbourne,  45  Wis.  60;  IngersoU 
V.  Mangam,  84  N.  Y.  622. 

Where  Infant  Besides  in  Another  State. 

—  An    infant  residing  with  its  mother 
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foreclosure  taken  by  default  against  an  infant  defendant  who 
was  served  with  process,  but  for  whom  no  guardian  ad  litem  was 
appointed,  has  been  held  voidable  merely,  and  not  void.* 

b.  Constructive  by  Publication. — See  article  Publication. 

3.  Return.  —  See  article  RETURNS. 

VII.  Pleadings  —  1.  The  Bill,  Petition,  or  Complaint — a.  Formal 
Requisites  —  (i)  /;/  General. —  Under  the  code  the  fact  that  the 
plaintiff  has  misconceived  the  nature  of  his  remedial  right  will 
not  alone  result  in  the  denial  of  relief,  provided  his  cause  of  action 
is  sufficiently  stated.*  Hence  a  complaint  whose  statement  of 
facts  is  sufficient  to  entitle  the  plaintiff  to  the  foreclosure  of  a 
mortgage  is  not  subject  to  a  general  demurrer,  though  the  action 
is  ostensibly  brought  to  remove  a  cloud  from  the  title.' 

{2)  Ambiguity  and  Uncertainty.  —  The  first  pleading  in  fore- 
closure should  set  forth  the  complainant's  cause  of  action  with 
conciseness  and  certainty.*  Ambiguity  or  uncertainty  in  an 
unnecessary  averment  will  not  vitiate  the  complaint.' 

(3)  Multifariousness  and  Misjoinder  —  (a)  In  General.     (See  also 


in  another  state  will  not  be  presumed 
to  have  a  guardian  in  the  state  where 
the  suit  is  pending.  Davis  v.  Huston, 
15  Neb.  28. 

1.  McMurray   v.    McMurray,    66    N. 

Y.  175. 

2.  Damon  v.  Leque,  14  Wash.  253, 
citing  Pomeroy  on  Code  Remedies  (3d 
ed.)'$  71. 

Separate  Connts  for  Separate  Notes.  — 
In  Missouri  it  seems  that  where  the 
mortgage  is  secured  by  several  notes 
the  petition  in  foreclosure  should  con- 
tain a  separate  count  for  each.  Dewey 
V.  Leonhardt,  37  Mo.  App.  517. 

3.  Damon  v.  Leque,  14  Wash.  253, 
decided  by  a  divided  court.  Compare 
Eichbredt  v.  Angerman,  80  Ind.  208; 
Scheibe  v.  Kennedy,  64  Wis.  564. 

4.  This  is  expressly  required  by  the 
Codes  of  Procedure.  For  definite- 
ness  and  certainty  in  equity  pleadings 
generally,  see  the  article  Definiteness 
AM)  Certainty  IN  Pleadings,  vol.  6,  p. 
283  et  seq.  See  also  the  same  article, 
vol.  6,  p.  272  ft  seq.,  as  to  the  method  of 
objecting  for  want  of  sufficient  definite- 
ness and  certainty. 

Indorsements  of  Payments  on  Note.  — 
A  complaint  in  foreclosure  setting  out 
a  copy  of  the  note  which  contains  in- 
dorsements of  payments  of  a  later  date 
than  that  of  the  note  itself  is  not  de- 
murrable for  uncertainty  as  to  whether 
such  indorsements  were  a  part  of  the 
note  at  the  time  of  its  execution.  River- 
side First  Nat.  Bank  v.  Holt,  87  Cal.  158. 


A  Conveyance  of  Another's  Interest  to 
the  Mortgagor  is  alleged  with  sufficient 
certainty  where  the  bill  avers  that  a 
deed  was  executed  to  the  mortgagor 
"  purporting  "  to  convey  the  grantor's 
interest,  and  which,  it  is  alleged  "  on 
information  and  belief  and  the  advice 
of  counsel,"  did  so  convey  the  same. 
Christian  v.  American  Freehold  Land 
Mortg.  Co.,  92  Ala.  130,  where  the 
court  said:  "  One  ground  of  demurrer 
interposed  for  Mary  C.  Christian  was 
and  is  that  the  language  we  have 
copied  is  not  an  averment  that  John 
Beverly  Christian,  prior  to  the  execu- 
tion of  the  mortgage,  had  become  the 
owner  of  Mary  C.'s  interest  in  the 
lands.  .  We  cannot  assent  to  this.  The 
word  '  purporting,'  in  the  sense  here 
used,  is  employed  as  the  equivalent  of 
the  phrase  '  apparent  on  its  face,'  or 
'  seeming;'  that  is,  it  appeared  to 
convey  her  interest,  and  the  further 
averment  that  Mary  C.  conveyed  to 
John  ~B.  all  her  right,  title,  and  interest 
is  not  destroyed  or  impaired  by  the 
needless  averment  that  the  charge  was 
made  on  information,  belief,  or  the  ad- 
vice of  counsel.  The  charge  is  made 
that  Mary  C.  did  convey,  and  that  is 
sufficient,  with  or  without  a  statement 
of  the  grounds  on  which  it  was  based. 
Story,  Eq.  PI.,  §  253;  Lucas  v.  Oliver, 
34  Ala.  626;  Nix  V.  Winter,  35  Ala. 
309;  Memphis,  etc.,  R.  Co.  v.  Woods, 
88  Ala.  630." 

5.  White  V.  AUatt,  87  Cal.  245. 
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article  MULTIFARIOUSNESS.)  —  A  primal  requisite  in  a  bill  is  that 
it  shall  not  be  multifarious.*  This  vice  has  been  judicially- 
declared  to  be  "  the  joining  together  improperly  in  one  bill  of 
complaint  distinct  and  independent  matters,  and  thereby  con- 
founding them."  *  The  terms  multifariousness  and  misjoinder 
have  been  treated  as  substantially  synonymous,'  but  the  older 
authorities  make  a  distinction.^  In  general  it  may  be  said  that 
the  authorities  in  discussing  chancery  pleadings  use  the  term 
multifariousness,*  while  in  reference  to  code  pleadings  they 
speak  of  misjoinder.* 

(b)  When  Foreclosure  Bill  Is  Multifarious.  —  A  bill  against  several 
defendants  must  relate  to  matters  of  the  same  nature  connected 
with  each  other,  and  in  which  all  defendants  are  concerned,  though 
their  rights  may  be  distinct.''  Where  two  mortgages,  each 
covering  a  separate  lot  and  securing  a  different  loan,  are  executed 
by  one  party,  and  the  lots  are  afterwards  conveyed  to  different 
grantees,  a  bill  to  foreclose  both  mortgages  in  one  suit,  making 
the  grantees  defendants,  is  multifarious.**  So  where  a  bill  to  fore- 
close and  to  redeem  a  prior  mortgage  is  brought,  a  plea  and  proof 
that  plaintiff's  mortgage  does  not  cover  the  tract  sought  to  be 


1.  See  generally  article  Multifari- 
ousness. 

2.  Green,  J.,  in  Lehigh  Zinc,  etc.,  Co. 
V.  New  Jersey  Zinc,  etc.,  Co.,  43  Fed. 
Rep.  548. 

8.  Bliss.Code  Pleading  (2d  ed.),  §  289. 

4.  Daniell'sCh.  Pr.  335;  Campbell  v. 
Mackay,  i  Myl.  &  C.  618,  where  Lord 
Chancellor  Cottenham  says:  "  Fre- 
quently the  objection  raised,  though 
termed  multifariousness,  is,  in  fact, 
more  properly  misjoinder;  that  is  to 
say,  the  cases  or  claims  united  in  the 
bill  are  of  so  different  a  character  that 
the  court  will  not  permit  them  to  be 
litigated  in  one  record.  It  may  be  that 
the  plaintiffs  and  defendants  are  parties 
to  the  whole  of  the  transactions  which 
form  the  subject  of  the  suit,  and  never- 
theless those  transactions  may  be  so 
dissimilar  that  the  court  will  not  allow 
them  to  be  joined  together,  but  will  re- 
quire distinct  records.  But  what  is 
more  familiarly  understood  by  the  term 
multifariousness,  as  applied  to  a  bill, 
is  where  a  party  is  able  to  say  he  is 
brought  as  a  defendant  upon  a  record 
with  a  large  portion  of  which,  and  of 
the  case  made  by  which,  he  has  no  con- 
nection whatever." 

6.  See  Daniell's  Ch.  Pr.  (6th  ed.)  335; 
Beach,  Modern  Equity  Pr.,  §  115. 

6.  See  Bliss,  Code  PI.,  §  289;  Hast- 
ings First  Nat.  Bank  v.  Lambert,  63 
Minn.  263. 


7.  Whaley  7'.  Dawson,  2  Sch.  &  Lef. 
367;  Mix  V.  Hotchkiss,  14  Conn.  32; 
Brinkerhoff  z'.  Brown,  6  Johns.  Ch.  (N. 
Y.)  157;  Mobile  Sav.  Bank  v.  Burke, 
94  Ala.  125. 

8.  Eastern  Bldg.,  etc.,  Assoc,  v. 
Denton,  65  Fed.  Rep.  569,  where  the 
court,  per  Severens,  District  Judge, 
said:  "  The  loans  were  separate  and 
distinct,  and  the  mortgages  securing 
the  respective  debts  were  of  separate 
parcels  of  land.  The  lands  had  passed 
into  the  hands  of  subsequent  pur- 
chasers, neither  of  whom  has  any  in- 
terest whatever  in  the  land  purchased 
by  the  other;  and  these  purchasers  are 
made  defendants.  It  is  clear  that  their 
demurrer  for  multifariousness  is  well 
founded.  No  facts  are  stated  in  the 
bill  in  support  of  the  allegation  that 
the  defendants  combined  to  defraud 
complainant  of  its  rights,  and  there  is 
no  allegation  that  the  conveyances 
were  made  with  an  intent  to  defeat 
the  jurisdiction  of  the  United  States 
court.  The  combination  for  such 
a  purpose,  and  making  the  convey- 
ances to  accomplish  it,  are  not  well 
pleaded,  and  therefore  not  admitted 
by  the  demurrer.  We  do  not  mean 
to  imply,  however,  that  the  suit 
would  not  have  been  multifarious 
if  it  had  been  brought  before  those 
conveyances  against  the  mortgagors 
only." 
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redeemed  shows  the  bill  to  be  bad  for  multifariousness.*  Other 
instances  of  multifarious  bills  of  foreclosure  are  cited  in  the  notes.* 
(c)  When  Foreclosure  Bill  Is  Not  Multifarious. —  A  bill  of  foreclosure  by 
several  mortgagees  against  defendants  claiming  either  title  to  or 
liens  upon  the  several  tracts  constituting  the  mortgaged  premises 
was  held  not  to  be  multifarious,  though  the  mortgages  were  exe- 
cuted by  different  persons  at  different  times.'  So  a  bill  against 
the  mortgagor  and  a  grantee  from  the  latter  who  gave  a  second 
mortgage  to  the  original  mortgagee  of  that  portion  of  the  premises 
purchased  is  not  multifarious,  though  it  seeks  a  foreclosure  of 
both  mortgages.*  And  a  bill  asking  foreclosure  and  other  equitable 
relief  is  not  multifarious  because  the  interests  of  the  different 
respondents  are  in  separate  portions  of  the  mortgaged  premises, 
nor  because  relief  is  prayed  for  which  doQs  not  affect  all  respond- 
ents,* nor  because  it  brings  in  other  parties  who  are  alleged  to 
have  liens  and  prays  that  the  latter  be  declared  subject  to  the 
mortgage.*  Multifariousness  does  not  result  from  joining  as 
defendants  third  parties  for  the  purpose  of  cutting  off  their  equi- 
ties in  the  mortgaged  premises.''  A  prayer  for  partition  in  a  bill 
of  foreclosure  by  the  assignee  of  a  mortgage  on  an  undivided 


1.  Bel!  '/.  Woodward,  42  N.  H.  181. 

2.  Instances.  —  Where  the  mortgagee 
and  plaintiff  in  foreclosure  is  also  the 
executor  of  the  deceased  mortgagor,  if 
the  former  ask  for  an  administration  of 
the  estate,  even  partially,  without  join- 
ing himself  in  his  fiduciary  capacity  as 
plaintiff,  the  bill  will  be  multifarious. 
Trimmer  v.  Todd,  52  N.  J.  Eq.  426. 

A  cause  of  action  upon  a  note  se- 
cured by  a  pledge  of  personal  property 
cannot  be  joined  with  one  to  foreclose 
the  pledge  unless  both  causes  affect 
all  the  parties.  Plankinton  v.  Hilde- 
brand,  89  Wis.  209,  where  Pinney,  J., 
said:  "  Many  cases  in  this  court  were 
referred  to  as  sustaining,  in  principle, 
the  joinder  of  causes  of  action  in  this 
case;  but  we  think  that  they  are 
readily  distinguishable  from  the  pres- 
ent case,  and,  in  the  main,  depended 
upon  principles  laid  down  in  the  books 
on  the  subject  of  multifariousness  in 


been  referred  to  any  authority  sustain- 
ing a  contrary  conclusion." 

The  introduction  into  a  bill  of  fore- 
closure of  a  suit  on  an  open  account 
and  arbitration  and  award  is  sufficient 
to  render  the  bill  multifarious.  San- 
tacruz  V.  Santacruz,  44  Miss.  714. 

3.  Mix  V.  Hotchkiss,  14  Conn.  32. 

4.  Waters  v.  Hubbard,  44  Conn.  340, 
where  the  court  says:  "  In  this  case 
the  petitioner  has  the  legal  title  to  all 
the  land  described  in  the  mortgages, 
except  the  piece  foreclosed  by  a  prior 
mortgagee.  The  bill  is  brought  to  ac- 
complish one  object — the  extinguish- 
ment of  the  equity  of  redemption.  Both 
respondents  are  interested  in  that,  and 
both  are  properly  made  parties." 

6.  Middletown  Sav.  Bank  v.  Bach- 
arach,  46  Conn.  513.  Compare  Wells 
V.  Bridgeport  Hydraulic  Co.,  30  Conn. 
316. 

6.  Cressee  v.  Security  Land  Imp.  Co., 


bills  in  equity,  where  there  was  really     (N.  J.  1896)  35  Atl.  Rep.  451. 


but  one  cause  of  action,  and  it  was 
sought  to  charge  one  or  more  of  the 
defendants,  who  had  acquired  and  held 
a  portion  only  of  the  property  or  fund, 
the  subject  of  the  action,  acquired  by 
fraud  or  affected  by  some  trust.  But 
under  the  equity  practice  as  it  existed 
before  the  code,  and  in  the  absence  of 
a  statute  justifying  it,  a  bill  framed  as 
this  complaint  is  would  have  been 
clearly  multifarious,  and  we  have  not 


7.  Greither  v.  Alexander,  15  Iowa 
470,  the  court  saying;  "  If,  however,  it 
ever  partook  of  this  character,  the  de- 
fect was  obviated  when  complainant 
withdrew  all  claim  for  relief  against 
Clarke.  After  this  he  only  claimed  a 
foreclosure  of  a  mortgage  against  the 
mortgagors,  upon  the  building  and 
machinery,  and  made  the  subsequent 
purchasers  parties  to  cut  off  or  have 
settled  any  equity  or  claim  they  might 


9  Encyc.  PI.  &  Pr.  — 24 
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fraction  of  certain  property  does  not  render  the  bill  multifarious.* 
A  petition  under  the  code  to  foreclose  a  mortgage  held  by  the 
plaintiff  as  collateral  security  for  a  principal  debt  may  set  out 
the  collateral  note  of  the  mortgagor,  and  also  the  note  of  the 
principal  debtor,  and  claim  judgment  against  the  makers  of  both 
for  deficiency,  without  being  demurrable  for  misjoinder  of  causes.* 
In  North  Carolina^  in  the  foreclosure  of  a  mortgage  with  power  of 
sale,  plaintiff  may  unite  in  the  same  action  a  demand  for  fore- 
closure with  one  for  judgment  for  the  amount  of  the  debt  and 
for  the  possession  of  the  property.* 

(d)  How  the  Objection  Should  be  Raised  —  Demurrer.  —  Where  the  vice  of 
multifariousness  appears  on  the  face  of  the  foreclosure  bill,  the 
defect  can  be  availed  of  by  demurrer.* 

Plea  or  Answer.  —  When  not  apparent  on  the  face  of  the  bill,  the 
objection  may  be  interposed  by  plea  or  answer.* 


have  to  the  same.  A  bill  of  this  char- 
acter has  never  been  held  obnoxious  to 
the  objection  stated,  to  our  knowledge, 
by  any  court.  There  is  no  pretense  for 
claiming  that  it  joins  distinct  and  in- 
dependent matters  against  one  defend- 
ant. Nor  does  it  unite  matters  distinct 
and  unconnected  against  several  re- 
spondents. It  is  but  an  ordinary  case, 
where  the  causes  of  complainant  arise 
out  of  the  same  transaction,  and  pre- 
sent a  common  point  of  litigation,  the 
decision  of  which  affects  the  rights  of 
all  the  defendants.  Pierson  v.  David, 
I  Iowa  23;  Bowers  v.  Keesecher,  9 
Iowa  422." 

1.  Conover  v.  Sealy,  45  N.  J.  Eq.  589, 
where  Pitney,  V.  C,  said:  "  It  will  be 
observed  that  the  particular  form  which 
the  objection  takes  in  the  answer  here 
does  not,  necessarily,  raise  the  ques- 
tion whether  a  mortgagee  of  an  undi- 
vided portion  of  land  has  such  an  in- 
terest in  the  land,  after  default  in 
payment,  as  will  sustain  a  pure  bill 
for  partition,  nor  is  that  question  in- 
volved in  this  case.  Here  the  com- 
plainant asks  to  establish  and  enforce 
his  mortgage  at  the  same  time  that  he 
prays  for  a  partition,  and  it  seems  to 
me  that,  on  the  principle  of  Durling  v. 
Hammar,  20  N.  J.  Eq.  220,  he  may  do 
so.  A  bill  of  this  kind  was  entertained 
by  Lord  Romilly,  as  Master  of  the 
Rolls,  in  Fall  v.  Elkins,  9  W.  R.  861,  and 
by  Chief  Justice  Shaw,  in  Rich  v.  Lord, 
18  Pick.  (Mass.)  322.  In  such  cases 
the  right  of  possession  of  the  mort- 
gagor is  the  right  of  possession  of  the 
mortgagee,  and  the  latter,  after  default 
in  his  mortgage,  is  entitled  to  posses- 
sion." 


2.  Hastings  First  Nat.  Bank  v. 
Lambert,  63  Minn.  263,  the  court  say- 
ing: "  This  is  not,  as  claimed  by  ap- 
pellants, an  attempt  to  enforce  in  one 
action  separate  and  distinct  causes  of 
action,  one  against  one  defendant  and 
the  other  against  the  other  defend- 
ants, which  causes  of  action  have  no 
such  connection  with  or  relation  to 
each  other  as  would  entitle  plaintiff  to 
unite  them.  Even  if  the  Lamberts 
were  not  necessary  parties  to  the  suit 
to  foreclose  this  mortgage  (see  2  Jones, 
Mortg.,  55  1375),  they  were  at  least 
proper  parties.  If  there  is  any  reason 
why  they  should  be  before  the  court, 
they  may  be  joined  as  defendants,  and, 
being  so  joined,  a  court  of  equity  may 
proceed  to  a  complete  adjudication  of 
all  the  matters  between  the  parties 
arising  out  of  the  transactions  alleged 
in  the  complaint.  Under  the  old  equity 
practice,  a  bill  containing  the  allega- 
tions and  prayer  for  relief  contained 
in  this  complaint  would  clearly  not  be 
multifarious." 

3.  Martin  v.  McNeely,  loi  N.  Car. 
634;  Robinson  v.  Willoughby,  67  N. 
Car.  84. 

4.  Payne  v.  Avery,  21  Mich.  524; 
Bell  V.  Woodward,  42  N.  H.  181;  Hef- 
ner V.  Northwestern  L.  Ins.  Co.,  123 
U.  S.  747.  See  Cressee  v.  Security 
Land  Imp.  Co.,  (N.  J.  1896)  35  Atl. 
Rep.  451. 

5.  Bell  V.  Woodward,  42  N.  H.  181; 
Abbot  V.  Johnson,  32  N.  H.  q;  Cressee 
V.  Security  Land  Imp.  Co..  (N.  J.  1896) 
35  Atl.  Rep.  451;  Hefner  v.  Northwest- 
ern L."  Ins.  Co.,  123  U.  S.  747;  Oliver 
V.  Piatt,  3  How.  (U.  S.)  412;  Benson 
V.  Hadfield,  4  Hare  32. 


370 


Volume  IX. 


4 


A 


Pleadings. 


FORECL  OS URE  OF  MOR  TGA  GES. 


The  Bill. 


At  the  Hearing  or  on  Appeal.  —  But  an  objection  made  for  the  first 
time  on  the  hearing  generally  comes  too  late,*  though  the  court 
may  sua  sponte  raise  the  point  then  *  or  even  on  appeal.' 

b.  Names  of  the  Parties.  —  Under  the  chancery  practice,  it 
was  required  not  only  that  the  names  of  the  plaintiffs. in  a  bill  be 
set  out,  but  also  their  places  of  abode."*  Under  the  codes  it  is 
sufficient  that  the  names  of  both  parties  be  stated  in  the  title,* 
but  these  must  be  set  out  in  full.®  A  complaint  describing  the 
plaintiff  by  his  full  Christian  name,  and  setting  out  a  note  and 
mortgage  payable  to  a  party  of  the  same  surname  and  initials, 
but  which  failed  to  allege  that  the  plaintiff  and  the  payee  of  the 
note  were  the  same  person,  was  held  to  be  demurrable.''  Where 
the  mortgage  sought  to  be  foreclosed  designated  the  mortgagees 
as  a  partnership,  and  in  the  petition  the  Christian  names  of  the 
partners  were  given,  and  the  verification  was  by  a  member  of  the 


1.  Michigan.  —  Payne  v.  Avery,  21 
Mich.  524;  Wales  z'.  Newbould,  9  Mich. 

Nexv  Hampshire.  —  Bell  v.  Wood- 
ward, 42  N.  H.  181. 

New  Jersey. — Cressee  v.  Security 
Land  Imp.  Co.,  (N.  J.  1896)  35  Atl. 
Rep.  451- 

United  States.  —  Hefner  v.  North- 
western L.  Ins.  Co.,  123  U.  S.  747;  Nel- 
son V.  Hill,  5  How.  (U.  S.)  127;  Oliver 
V.  Piatt,  3  How.  (U.  S.)  412;  Converse 
V.  Michigan  Dairy  Co.,  45  Fed  Rep    18. 

England.  —  Ward  v.  Cooke,  5  Madd. 
122;  Wynne  v.  Callander,  i  Russ.  293; 
Benson  v.  Hadfield,  4  Hare  32;  Green- 
wood V.  Churchill,  i  Myl.  &  K.  559; 
Whaley    v.    Dawson,    2    Sch.    &    Lef, 

367. 

In  Benson  v.  Hadfield,  4  Hare  32, 
it  seems  to  have  been  held  that  a  fail- 
ure to  raise  the  point  by  plea  was  fatal, 
though  it  was  raised  in  the  answer  and 
had  previously  been  made  a  ground  of 
demurrer.  The  court  said:  "The  ob- 
jection of  multifariousness  is  one  which 
should  be  taken  in  limine.  It  is  obvi- 
ous that,  if  it  be  not  taken,  the  mis- 
chief is  generally  incurred  before  the 
defendant  can  obtain  any  benefit  from 
the  objection.  The  defendant  may  be 
subjected  to  the  expense  of  taking 
copies  of  papers  relating  to  matters 
with  which  he  has  no  concern,  and  be 
kept  before  the  court  on  discussion  on 
points  in  which  he  has  no  interest.  If 
the  defendant  does  not  take  the  objec- 
tion in  limine,  the  court,  considering 
the  mischief  as  already  occurred,  does 
not,  except  in  a  special  case,  allow  it 
to  prevail  at  the  hearing." 

2.  Oliver   v.    Piatt,    3   How.   (U.   S.) 


^\7.,  per  Story,  J.;  Hefner  v.  North- 
western L.  Ins.  Co.,  123  U.  S.  747; 
Payne  v.  Avery,  21  Mich.  524;  Wales 
V.  Newbould,  9  Mich.  91 ;  Greenwood 
V.  Churchill,  i  Myl.  &  K.  560. 

3.  Hefner   v.   Northwestern    L.    Ins. 
Co.,  123  U.  S.  747. 

4.  Daniell's  Ch.  Pr.  357. 

6.  Bliss,  Code  PI.  (2d  ed.),  §  145; 
Maxwell  Code  PI.  74. 

6.  Bliss,  Code  PI.,  §  144;  Maxwell 
Code  PI.  74- 

7.  Andrews  v.  Wynn,  4  S.  Dak.  40, 
where  the  court,  per  Corson,  J.,  said: 
"  A  court  cannot  take  judicial  notice 
that  Edward  H.  Andrews  and  E.  H. 
Andrews  are  one  and  the  same  person, 
or  that  E.  H.  is  not  the  full  Christian 
name  of  a  person.  Gardner  v.  Mc- 
Clure,  6  Minn.  250;  Nelson  v.  High- 
land, 13  Cal.  75;  Maxwell  Code  PI.  75. 
The  counsel  for  respondent  contend 
that  the  action  might  have  been  main- 
tained in  the  name  of  E.  H.  Andrews. 
Probably  such  a  pleading  might  be 
sustained  in  some  of  the  states. 
Zwickey  v.  Haney,  63  Wis.  464;  Max. 
well  Code  PI.  75.  But  that  question 
is  not  involved  in  this  case.  The  diffi- 
culty with  the  complaint  in  the  case  at 
bar  is  that  one  Edward  H.  Andrews 
brings  the  suit  to  recover  on  a  note 
and  mortgage  apparently  made  to  one 
E.  H.  Andrews,  and  that  it  is  nowhere 
alleged  in  the  complaint  that  Edward 
H.  and  E.  H.  are  one  and  the  same 
person,  or  that  the  note  and  mortgage 
were  made,  executed,  and  delivered  to 
the  plaintiff;  in  other  words,  there  is 
nothing  in  the  complaint  to  show  that 
the  plaintiff  is  entitled  to  maintain  the 
action," 
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firm  styling  himself  such,  there  was  a  sufficient  identification  of 
the  mortgagees  with  the  plaintiffs.* 

c.  Specific  Allegations  —  (i)  Execution  and  Delivery  —  No 
Teclmical  Form  Beqoired.  —  An  averment  that  the  mortgage  was  exe- 
cuted and  delivered  is  a  necessary  one,  but  the  courts  have  not 
been  technical  as  to  the  form  in  which  it  must  be  pleaded.* 


1,  Bernstein  v.  Hobelman,  70  Md. 
29. 

In  Moses  v.  Hatfield.  27  S.  Car.  324, 
the  complaint  contained  the  allegation 
that  the  defendant  '  executed  and  de- 
livered to  the  said  F.  H.  McEachern  & 
Co.  his  deed,  and  thereby  conveyed  by 
way  of  mortgage  to  the  said  F.  H.  and 
J.  R.  McEachern.  their  heirs  and  as- 
signs, the  following  lands."  The 
mortgage  contained  the  recital  that  F. 
H.  McEachern  and  J.  R.  McEachern 
were  copartners  trading  under  the  firm 
name  of  F.  H.  McEachern  &  Co.  It 
was  held  that,  taking  the  two  instru- 
ments together,  there  was  a  sufficient 
allegation  of  partnership. 

2.  Averments  Held  Sufficient.  —  An 
allegation  that  defendant  and  his  wife 
"  made,  executed,  acknowledged,  and 
delivered  a  certain  deed  of  mortgage  " 
is  suflScient  to  show  a  proper  execution 
and  a  valid  instrument.  Moore  v.  Tit- 
man,  33  111.  358. 

In  the  foreclosure  of  a  corporate 
mortgage,  an  averment  that  the  bonds 
were  issued  and  were  secured  by  out- 
standing mortgages  was  held  sufli- 
cient.  Cincinnati  Hotel  Co.  v.  Central 
Trust,  etc.,  Co.,  25  Ohio  L.  J.  375. 

An  allegation  that  the  defendant 
company,  by  its  corporate  name, 
"  made  and  delivered  a  deed  purport- 
ing to  be  a  trust  deed  "  sets  forth  the 
fact  with  suflicient  definiteness.  Mc- 
Allister V.  Plant,  54  Miss.  106,  where 
the  court  said.  "  The  allegations  are 
that  the  company,  by  its  corporate 
name,  made  the  bonds  and  coupons,  and 
on  the  same  day  'made  and  delivered  a 
deed  purporting  to  be  a  trust  deed,  and 
by  said  trust  deed  granted,  sold,  and  con- 
veyed '  to  the  trustees  certain  property, 
real  and  personal,  which  is  described. 
Even  in  pleadings  at  law  it  is  only  nec- 
essary that  a  writing  shall  be  referred  to 
according  to  its  legal  import  and  effect, 
without  specifying  all  the  details  neces- 
sary to  give  it  validity.  Stephen  on 
Pleading  311,  353,  390.  The  allega- 
tions of  the  bill  are  ample  in  this  re- 
gard." Compare  Bethel  v.  Robinson,  4 
Wash.  446. 


An  averment  that  defendant  made 
and  executed  his  note,  whereby  he 
promised  to  pay  plaintiff,  sufficiently 
implies  a  delivery,  and  a  further  allega- 
tion that  after  its  execution  the  note 
was  left  in  the  possession  of  the 
maker  does  not  rebut  the  inference. 
Wochoska  v.  Wochoska,  45  Wis.  423. 

In  Connecticut  an  averment  that  re- 
spondent, in  order  to  secure  the  debt, 
"  did  execute  to  your  petitioner  a  deed 
of  a  certain  piece  of  land  "  was  held  to 
set  forth  sufficiently  the  interest  of  pe- 
titioner in  the  mortgaged  premises. 
Bull  V.  Meloney,  27  Conn.  560,  distin- 
guishing Frink  v.  Branch,  16  Conn.  260. 

As  Against  General  Demurrer. — An 
allegation  that  a  mortgage  by  a  trustee 
was  executed  by  virtue  of  an  order  of 
court  is  sufficient  as  against  a  general 
demurrer  to  show  the  authority  of  the 
trustee.  Pease  v.  Wagnon,  93  Ga.  361, 
where,  however,  the  court  further  said: 
"  We  are  not  to  be  understood  as  in- 
dorsing the  amendment  as  good  plead- 
ing in  point  of  form.  If  the  petition  as 
amended  had  been  demurred  to  spe- 
cially, pointing  out  that  the  order 
granted  by  the  judge  should  be  set  forth 
in  terms  or  attached  as  an  exhibit,  such 
a  demurrer  ought  to  have  been  sus- 
tained, but  the  petition  would  have 
been  still  further  amendable,  and 
doubtless  the  requisite  amendment 
would  have  been  made,  had  this  par- 
ticular defect  been  pointed  out.  The 
court  erred  in  dismissing  the  petition 
on  the  demurrer  adjudicated  upon, 
which,  as  applied  to  the  amended  pe- 
tition, was  a  general  demurrer  only." 

Averments  Held  Insnfficient.  —  In  Utah 
an  allegation  that  the  defendant"  gave 
a  mortgage  "  was  held  to  be  simply  a 
conclusion  of  law,  and  insuflicient. 
Hussey  v.  Smith,  i  Utah  241,  where 
the  court, /^r  Boreman,  J.,  said:  "  The 
bill  says  that  Job  Smith  gave  a  mort- 
gage on  the  property,  to  be  void  on 
payment  of  the  note  specified.  Such 
an  allegation  is  not  sufl[icient,  in  case 
of  default  of  defendants,  to  authorize  a 
decree  for  the  sale  of  the  property. 
The  bill  stating  that  Job  Smith  gave  a 


872 


Volume  V. 


Fleadinga. 


FORECLOSURE  OF  MORTGAGES. 


Th9  Bin. 


EflFect  of  General  Avennent.  —  An  averment  that  the  mortgagor  exe- 
cuted the  notes  and  mortgage  is  equivalent  to  an  allegation 
that  he  made  the  covenants  and  promises  therein  contained  and 
assumed  the  liabilities  created  thereby.* 

Mortgage  Executed  by  Attorney. —  In  foreclosing  a  mortgage  which 
shows  on  its  face  that  it  was  executed  by  an  attorney  in  fact  of 
the  mortgagor,  it  is  sufficient  to  allege  its  execution  by  the  princi- 
pal, without  averring  that  the  power  of  attorney  was  given  for  that 
purpose.* 

Witnessing  and  Acknowledgment.  —  When  the  suit  is  brought  by  an 
assignee  of  the  mortgage,  the  witnessing  and  acknowledgment 
thereof  are  not  presumptively  within  his  personal  knowledge,  and 
may  be  alleged  by  him  upon  information  and  belief.' 

Proof.  —  The  possession  by  the  mortgagee  of  the  instruments 
upon  which  suit  is  brought  is  said  to  be  "  in  itself  cogent  evi- 
dence of  delivery."  ^ 

Of  course,  where  the  answer  admits  the  execution  of  the  note 
and  mortgage,  nothing  remains  for  the  plaintiff  to  establish.' 

(2)  Setting  Out  the  Debt.  —  The  bill  or  complaint  should  set 
out  the  mortgage,  either  by  attaching  the  original  or  copies,  or 
by  incorporating  them  into  the  body  of  the  pleading.®     It  is  not 


mortgage  is  simply  a  conclusion  of 
law.  It  does  not  leave  the  question 
open  to  the  court  to  decide  whether  the 
supposed  mortgage  be  in  fact  a  mort- 
gage or  not.  Neither  the  mortgage  nor 
its  terms  or  conditions  are  set  out." 

In  Indiana  a  complaint  which  alleged 
that  the  mortgage  had  been  duly  exe- 
cuted and  recorded,  but  set  out  a  copy 
thereof  which  failed  to  show  a  certifi- 
cate of  acknowledgment,  was  held 
good  on  demurrer,  on  the  ground  that 
the  acknowledgment  was  no  part  of  the 
cause  of  action,  and  that  in  any  case 
the  omission  should  have  been  set  up 
affirmatively  as  a  defense.  Sturgeon 
V.  Daviess  County,  65  Ind.  302. 

Avennent  of  Title  in  Mortgagor.  —  In 
Vermont  it  is  not  necessary  to  allege  in 
the  bill  that  the  mortgagor  had  title  to 
the  premises,  since  the  execution  of 
the  mortgage  will  estop  him  to  deny 
his  title.     Shed  v.  Garfield,  5  Vt.  39. 

1.  Budd  V.  Kramer,  14  Kan.  roi. 

2.  Richmond  v.  Voorhees,  10  Wash. 
316,  where  the  court  said:  "  The  rea- 
son for  the  first  objection  is  that  it  ap- 
peared upon  the  face  of  the  mortgage 
set  out  in  the  complaint  that  it  was 
executed  by  Mary  A.  Voorhees,  by  her 
attorney  in  fact.  Peter  Voorhees,  and 
there  was  no  allegation  as  to  his  hav- 
ing been  constituted  her  attorney  for 
ihat  purpose.     In  our  opinion  the  com- 


plaint was  sufficient  without  such 
allegation.  There  was  the  general 
allegation  that  the  mortgage  had  been 
executed  by  Peter  Voorhees  and  Mary 
A.  Voorhees,  his  wife,  and  the  mort- 
gage thereafter  set  out  must  be  con- 
strued by  the  aid  of  this  allegation. 
The  contention  that  the  twp  allega- 
tions are  inconsistent,  and  that  there- 
fore the  specific  one  must  control,  to  the 
exclusion  of  the  general  one,  cannot 
be  sustained.  The  two  allegations  are 
not  inconsistent  with  each  other. 
There  is  nothing  in  the  mortgage  as  set 
out  which  in  any  manner  contradicts 
the  general  allegation  that  it  was  exe- 
cuted by  Mary  A.  Voorhees.  It  is  true 
that  it  does  not  show  that  it  was  exe- 
cuted by  her  in  person,  but  she  could 
as  well  execute  it  by  another  as  by 
herself." 

3.  Fairbanks  v.  Isham,  16  Wis.  118. 

4.  Green,  C.  J.,-  in  Commercial  Bank 
V.  Reckless,  5  N.  J.  Eq.  650. 

5.  Cooley  v.  Hobart,  8  Iowa  358. 

6.  Herren  v.  Clifford,  18  Ind.  411; 
Hiatt  V.  Goblt,  18  Ind.  494;  Triplet!  z/. 
Sayre,  3  Dana  (Ky.)  590.  Compare  Key 
West  Bank  v.  Navarro,  22  Fla.  474. 

If  Entirely  Omitted,  Decree  by  Default 
Unauthorized.  —  An  averment  that  de- 
fendant "  gave  a  mortgage  "  will  not 
authorize  a  decree  by  default,  where 
neither  the   instrument  itself   nor   its 
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necessary  to  allege  in  terms  that  the  mortgagor  is  indebted 
to  the  mortgagee,*  nor  that  the  mortgage  was  given  for  an 
indebtedness.* 

(3)  Description  of  Mortgaged  Premises  —  (a)  Necessity  of  Proper 
Description.  —  A  proper  description  of  the  premises  concerning 
which  the  foreclosure  was  brought  is  generally  treated  as  an 
essential  part  of  the  bill  or  other  first  pleading  in  foreclosure.' 


provisions  arc  set  forlli.  Hussey  v. 
Smith,  I  Utah  241. 

A  Cross-complaint  in  Foreclosnre  has 
been  held  insufficient  upon  demurrer 
where  neither  the  mortgage  nor  a  copy 
was  filed  therewith.  Hosford  v.  John- 
son, 74.  Ind.  479. 

Code  Provisions.  —  The  codes  of  sev- 
eral of  the  Slates  expressly  require  that 
where  the  action  is  founded  on  a  writ- 
ten instrument,  a  copy  of  the  latter 
must  be  attached  to  the  pleading. 
Ohio  Code,  §  50S5;  Kansas  Code,  §  118; 
Nebraska  Code,  §  124.  But  it  has  been 
held,  in  construing  this  provision,  that 
where  the  petition  purports  to  set  out 
the  note  and  mortgage  in  full,  no  copy 
need  be  attached.  Budd  v.  Kramer, 
14  Kan.  loi;  Case  v.  Edson,  40  Kan. 
i6r.  Compare  Whitby  v.  Rowell,  82 
Cal.  635. 

In  Indiana  it  is  not  necessary  in  a 
suit  merely  to  foreclose  the  mortgage 
to  file  therewith  a  copy  of  the  note. 
Shin  V.  Bosart.  72  Ind.  105. 

The  complaint,  in  referring  to  the 
evidence  of  indebtedness,  need  not  set 
it  out  in  haec  verba,  nor  describe  it  with 
literal  exactness.  Cecil  v.  Dynes,  2 
Ind.  266;  Ogborn  v.  Eliason,  77  Ind. 
yEtna   L.    Ins,    Co.    v.    Finch,  84 


Kahnweiler,    28   N.   J. 


393: 
Ind.  301. 

1.  Brown 
Eq.  311. 

2.  Day  v.  Perkins,   2  Sandf.  Ch.  (N. 

Y.)359. 

3.  Magee  v.  Sanderson,  10  Ind.  261 ; 
Whittelsey  v.  Beall,  5  Blackf.  (Ind.) 
143;  Struble  v.  Neighbert,  41  Ind.  344; 
Davis  V.  Cox,  6  Ind.  481;  Schmidt  z/. 
Mackey,  31  Tex.  659.  Compare  Clark 
V.  Gage,  19  Mich.  507. 

In  California  it  was  held,  however, 
that  a  mistake  in  the  description  is  not 
available  as  a  defense  where  the  suit 
is  brought  against  the  mortgagor  and 
the  description  in  the  bill  is  the  same 
as  that  in  the  mortgage.  Graham  v. 
Stewart,  68  Cal.  380;  Tryon  v.  Sutton, 
13  Cal.  490;  Whitney  v.  Buckman,  13 
Cal.  536,  where  the  court  said:  "  If  the 
property   is   indefinitely   described,  so 


that  no  title  could  pass  from  the  sale 
on  foreclosure,  this  defect  is  as  much 
the  fault  of  the  maker  as  the  taker  of 
the  mortgage;  and  it  is  no  just  objec- 
lion  on  the  part  of  the  mortgagor  that 
the  mortgagee  has  got  or  will  get  noth- 
ing from  the  security." 

In  Missouri  a  petition  to  foreclose  a 
mortgage  which  defectively  described 
the  land  was  held  good  where  the  mort- 
gage was  recited  in  deeds  to  which  de- 
fendant claimed  title.  Knox  County 
V.  Brown,  103  Mo.  223,  where  it  is  said: 
"  It  is  well  settled  that  a  party  pur- 
chasing real  estate  must  take  notice  at 
his  peril,  not  only  of  the  property  con- 
veyed, but  all  the  recitals  contained  in 
the  deeds,  constituting  the  chain  of 
title  to  the  property,  which  it  is  neces- 
sary for  him  to  examine  in  order  to 
make  his  purchase.  Mason  v.  Black, 
87  Mo.  329.  Here  Sharp  comes  and 
asks  the  court  to  relieve  his  property 
from  the  lien  created  by  this  mort- 
gage, when  his  own  deed  recites  the 
mortgage,  and  that,  if  he  had  to  pay, 
the  amount  of  it  shall  be  deducted 
from  the  consideration,  and  that  re- 
cital is  made  by  Randolph,  who  claims 
that  he  had  no  knowledge  of  this  mis- 
take. This  is  simply  a  bold  and  delib- 
erate attempt  on  the  part  of  Sharp  and 
Randolph  to  escape  the  payment  of  a 
mortgage  debt  for  which  their  own 
muniments  of  title  show  they  are 
liable."  Compare  D wight  v.  Tyler,  49 
Mich.  614. 

In  Indiana  the  rule  seems  to  prevail 
that  since  a  plaintiff  is  entitled  to  a 
personal  judgment  on  the  note,  his 
complaint  is  not  demurrable,  though 
it  fail  to  describe  the  mortgaged  prem- 
ises. Taylor  v.  Hearn,  131  Ind.  537. 
But  where  his  complaint  is  based  solely 
on  the  mortgage,  it  is  insufficient  on 
demurrer  if  the  property  is  so  imper- 
fectly described  as  to  render  the  in- 
strument void  for  uncertainty.  Bay- 
less  V.  Glenn,  72  Ind.  5. 

An  insufficient  description  of  a  part 
only  of  the  mortgaged  property  would 
not  be  ground  for  demurrer  to  the  en- 
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Where  part  of  the  mortgaged  premises  have  been  sold  under  a 
prior  mortgage,  that  portion  need  not  be  described  in  the  bill.*- 

(b)  Sufficiency — aa.  In  General.  —  A  test  of  the  sufficiency  of  a 
description  often  announced  is  whether  it  will  enable  an  officer 
holding  final  process  to  identify  the  premises  thereby.*     It  is 


tire  complaint.     Rapp  v.  Thie,  6i  Ind. 
372. 

1.  Sedam  v.  Williams,  4  McLean  (U. 
S.)  51,  where  the  court  said:  "  The  bill 
prays  a  foreclosure  of  the  mortgage, 
except  lot  ninety-six  and  a  part  of  lot 
ninety-seven;  and  this,  it  is  said,  is 
good  on  demurrer.  A  bill,  it  is  said, 
must  apply  to  the  whole,  and  not  to  a 
part,  of  the  mortgaged  premises,  be- 
cause it  would  multiply  litigation. 
Cooper's  Equity,  184;  Mitford's  Plead- 
ings, 183.  It  may  be  that  the  mortgagor 
had  no  title  to  lot  ninety-six  and  a  part 
of  lot  ninety-seven.  It  is  true  that  a 
party  would  not  be  permitted  to  file 
several  bills  to  foreclose  different 
parts  of  the  same  mortgage.  That 
would  be  an  abuse  which  the  court 
would  correct.  In  the  general,  such  a 
procedure  might  be  favorable  to  the 
mortgagor,  especially  if  the  property 
would  be  likely  to  sell  for  more  than 
the  mortgaged  debt.  The  bill  shows 
that  the  above  lots  have  been  sold  un- 
der a  prior  mortgage." 

2.  Instances  of  a  Sufficient  Description. 
—  Where  the  name  of  the  town  in 
which  the  property  was  located  was 
given,  and  it  was  further  described  as 
"  our  home  farm,  containing  about  180 
acres,"  this  was  held  sufficient  on  de- 
murrer. Howe  V.  Towner,  55  Vt.  315. 
It  is  not  necessary  to  describe  a  mort- 
gaged homestead  by  that  name.  Van 
Sickles  V.  Town,  53  Iowa  259.  For 
other  cases  of  sufficient  description,  see 
Stevenson  v.  Kurtz,  98  Mich.  493; 
Lanoue  v.  McKinnon,  19  Kan.  408. 

Instances  of  Insufficient  Description.  — 
Where  the  mortgagee  in  a  purchase- 
money  mortgage  described  the  land  as 
"  ninety-nine  acres  and  /^/V  of  land  this 
day  deeded  to  him,"  and  no  further 
description  was  contained  in  the  com- 
plaint, the  latter  was  held  bad  on  de- 
murrer. Nolte  V.  Libbert,  34  Ind.  163, 
where  the  court  said:  "  The  only  de- 
scription of  the  land  in  the  mortgage 
is  '  ninety-nine  acres  and  76-100,  this 
day  deeded  to  him.'  It  is  not  described 
by  metes  and  bounds,  or  by  the  con- 
gressional survey;  nor  does  it  appear 
that  the  land  is  situated  in  Dearborn 
county,    Indiana.     This   description  is 


wholly  defective.  The  land  should  be 
described  with  such  accuracy  and  par- 
ticularity that  the  sheriff  could  put  the 
purchaser  in  possession  of  the  prem- 
ises from  the  description.  But  it  is 
claimed  that  the  land  is  properly  de- 
scribed in  the  complaint.  We  do  not 
think  so.  The  complaint  says  that  the 
appellant  conveyed,  warranted,  and 
mortgaged  several  tracts  of  land,  an 
accurate  and  particular  description  of 
which  is  given,  but  it  is  not  alleged 
that  it  is  the  same  land  mortgaged,  or 
that  it  was  the  land  described  in  the 
deed  from  Christian  Nolte,  Sr.,  to 
Christian  Nolte,  Jr.,  and  which  is  re- 
ferred to  in  the  mortgage.  The  deed 
is  not  in  the  record,  and  we  do  not 
know  what  description  it  contains.  If 
the  land  is  properly  described  therein, 
and  it  is  alleged  and  proved  that  the 
land  described  in  the  deed  was  the  land 
mortgaged,  this  might  make  a  proper 
description,  but  if  such  is  not  the  case, 
then  the  mortgage  would  have  to  be 
reformed,  which  could  be  done  in  the 
proceeding  to  foreclose.  But  we  hold 
that  there  is  no  proper  and  sufficient 
description  of  the  land  mortgaged  in 
the  record,  and  for  this  reason  the 
cause  must  be  reversed." 

In  White  v.  Hyatt,  40  Ind.  385,  the 
description  was  as  follows:  "  A  part  of 
the  N.  E.  1-4  of  section  19,  township  7, 
range  12  east,  containing  97  17-25 
acres;  also  a  part  of  the  southwest 
quarter  of  section  18,  township  7, 
range  12  east,  containing  about  33 
acres;  being  the  same  lands  this  day 
deeded  by  the  said  Hyatt,  as  executor 
of  Thomas  Davis,  to  said  White,  and  be- 
ing more  fully  described  in  said  deed." 
Concerning  this  description  the  court 
said:  "  We  are  of  the  opinion  that  the 
description  of  the  mortgaged  premises 
in  the  complaint  and  mortgage  is  too 
indefinite.  Ninety-seven  acres  and  a 
fraction  of  an  acre  somewhere  in  a 
quarter  section  which  contains  one 
hundred  and  sixty  acres  is  too  indefi- 
nite a  description  to  enable  the  sheriff 
to  sell  or  a  purchaser  to  buy.  The 
other  tract,  which  contains  about 
thirty-three  acres,  and  is  somewhere  in 
a  quarter  section,  is   still    more  indefi- 
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generally  sufficient  to  describe  the  premises  as  they  are  set  out 
in  the  mortgage,  where  the  latter  contains  a  full  description.* 
But  where  the  mortgage  contains  no  description  in  itself,  but 
refers  to  other  instruments,  a  reference  to  the  mortgage  would  not 
be  sufficient.* 

OeogrspMoal  Location  of  Land.  —  The  description  of  the  land  in 
respect  of  the  town,  county,  or  state  in  which  it  is  situated  is  suffi- 
cient if  its  location  can  be  ascertained  by  reasonable  intendment 
from  the  entire  pleading'  or  by  aid  of  the  doctrine  of  judicial 
notice."* 

bb.  Reference  to  Extraneous  Instruments. —  As  a  rule,  it  is  suffi- 
cient in  describing  the  mortgaged  premises  to  refer  to  some 
instrument  extraneous  to  the  bill  or  complaint  to  supply  a  part 
or  even  all  of  the  description.* 


nite.  It  has  been  decided  by  this 
court  that,  in  a  complaint  to  foreclose 
and  for  the  sale  of  the  lands  mort- 
gaged, the  premises  must  be  so  de- 
scribed that,  should  a  sale  be  decreed, 
the  officer  may  know  on  what  land  to 
enter  to  execute  the  order  of  the  court. 
Whittelsey  v.  Beall,  5  Blackf .  (Ind.)  143 ; 
Nolte  V.  Libbert,  34  Ind.  163." 

For  other  examples  of  descriptions 
held  insufficient,  see  Buck  v.  Axt,  85 
Ind.  512;  Keys  v.  Lardner,  55  Kan. 
331;  Clement  v.  Draper,  108  Ala.  211. 

1.  Whittelsey  v.  Beall,  5  Blackf. 
(Ind.)  143;  Davis  v.  Cox,  6  Ind.  481; 
Magee  v.  Sanderson,  10  Ind.  261; 
Struble  v.  Neighbert,  41  Ind.  344; 
Clark  V.  Gage,  19  Mich.  507,  a  forcible 
entry  and  detainer  case,  but  announc- 
ing the  same  test.  Whitby  v.  Rowell, 
82  Cal.  635. 

Where  the  Description  in  the  Mortgage 
Itself  is  Incorrect,  but  not  so  defectiye  as 
to  render  the  instrument  void  for  un- 
certainty, the  error  may  be  remedied 
by  proper  averments  in  the  bill  or  com- 
plaint. Hannon  v.  Hilliard,  loi  Ind. 
310;  Halstead  v.  Lake  County,  56  Ind. 
363;  Pence  zK  Armstrong,  95  Ind.  191; 
Noland  v.  State,  115  Ind.  529. 

2.  Crosby  v.  Dowd,  61  Cal.  602. 

3.  See,  for  cases  where  the  descrip- 
tion was  held  sufficient,  Parker  r/.  Teas, 
79  Ind.  235;  Dutch  v.  Boyd,  81  Ind.  146; 
Bailey  v.  Fanning  Orphan  School,  (Ky. 
1890)  14  S.  W.  Rep.  908;  Deitrich  v. 
Lang,  ri  Kan.  636.  Compare  Rochat 
V.  Emmett,  35  Minn.  420. 

4.  Graham  v.  Stewart.  68  Cal.  374; 
Scott  V.  Sells,  88  Cal.  599. 

8.  Whitby  v.  Rowell,  82  Cal.  635; 
Loeb  I'.  Tinkler,  124  Ind.  331;  Lump- 
kin V.  Silliman,  79  Tex.  165;  Steinbeck 


V.  Stone,  53  Tex.  385;  Howe  v. 
Towner,  .55  Vt.  315;  Sherman  v.  Han- 
no,  66  N.  H.  160  (overruling  Flagg 
V.  Bean,  25  N.  H.  49);  Colby  v.  Col- 
lins, 41  N,  H.  301;  Elliott  V.  Heath,  6 
N.  H.  426. 

Where  a  Copy  of  the  Mortgage  is  At- 
tached as  an  Exhibit  to  the  complaint  the 
latter  need  not  contain  the  description, 
but  may  refer  to  the  copy.  Whitby  v. 
Rowell,  82  Cal.  635.  See  generally 
article  Exhibits. 

Seference  to  Bill  in  Another  Court.  — 
But  where  suit  was  brought  to  fore- 
close a  mortgage  in  the  federal  court 
for  one  state,  and  subsequently  the 
complainant  filed  what  he  termed  an 
"ancillary  bill"  in  the  federal  court  for 
another  state,  it  was  held  that  the 
latter  could  not  refer  for  its  descrip- 
tion of  the  premises  to  the  bill  filed  in 
the  first  proceeding.  Mercantile  Trust 
Co.  V.  Kanawha,  etc.,  R.  Co.,  39  Fed. 
Rep.  337. 

Constitution  and  By-laws  of  Associa- 
tion. —  In  the  foreclosure  of  a  building 
and  loan  association  mortgage,  where 
the  constitution  and  by-laws  are  made 
part  of  each  note,  and  copies  are  filed 
with  the  complaint,  it  is  sufficient  to 
refer  to  them  as  one  instrument.  Hat- 
field V.  Huntington  City  Bldg.,  etc.,  As- 
soc, 132  Ind.  149. 

In  New  Hampshire  it  was  once  held 
that  the  description  of  the  premises  in 
a  writ  of  entry  could  not  be  added  to, 
enlarged,  or  restricted  by  a  reference  to 
another  instrument,  Flagg  v.  Bean,  25 
N.  H.  49;  Colby  V.  Collins,  41  N.  H. 
301;  but  these  decisions  ha^e  now 
been  overruled.  Sherman  v.  Han- 
no,  66  N.  H.  160,  following  the  earlier 
case  of  Elliot  v.  Heath,  6  N.  H.  426. 
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Crou-cdmplaint  Eeferring  to  Original  Complaint.  —  A  cross-COmplaint 
which  did  not  describe  the  land,  but  referred  to  the  original  com- 
plaint, was  held  sufficient  on  appeal.* 

(o)  Eemedies  for  Insufficient  Description.  —  The  usual  remedy  for  insuffi- 
cient description  is  a  demurrer.*  The  objection  cannot  be  raised 
for  the  first  time  on  confirmation  proceedings,'  nor  on  appeal."* 

(4)  Allegation  tJiat  Mortgage  was  Recorded — In  Foreclosure  against 
Mortgagor.  —  Since  the  recording  of  the  mortgage  is  not  essential 
in  order  to  insure  its  enforcement  when  the  suit  is  between  the 
original  parties  thereto,'  it  is  not  necessary,  in  a  foreclosure  pro- 
ceeding against  the  original  mortgagor,  to  allege  that  the  mortgage 
has  been  recorded.®  So,  even  where  the  complaint  expressly 
alleges  that  the  mortgage  was  not  recorded,  demurrer  will  not  lie.'' 

In  Foreclosure  against  Grantee  of  Mortgagor.  —  Where,  however, 
the  suit  is  brought  against  the  purchaser  or  other  grantee  of  the 
equity  of  redemption,  the  necessity  of  recording  the  mortgage 
arises,  and  the  averment  of  recordation  is  generally  an  essential 
part  of  the  bill  in  such  a  suit.*  But  the  fact  that  the  defendant 
is  a  subsequent  grantee  must  affirmatively  appear  in  the  bill  or 
complaint.®  And  the  rule  which  requires  the  recording  to  be 
alleged  does  not  apply  where  the  complaint  avers  that  the  subse- 
quent purchaser  assumed  the  payment  of  the  mortgage  as  a  part 
of  the  consideration  for  his  purchase,**  nor  where  such  purchaser 
had  actual  notice  of  the  mortgage.**  In  a  suit  against  a  pur- 
chaser without  notice  the  bill  should  allege  not  only  the  fact  but 
the  place  of  recording,**  and  the  failure  so  to  allege  is  not  cured 
by  filing  a  copy  of  the  mortgage  with  the  certificate  of  the 
recorder  attached.*' 

(5)  Allegation  of  Nonpayment — (a)  In  General. — An  allegation 

1.  Loeb  V.  Tinkler,  124  Ind.  331.  10.  Scarry  z/.  Eldridge,  63  Ind.  44,  </iJ- 

2.  Bayless  v.  Glenn,  72  Ind.  5.  And  iinguishing  Faulkner  v.  Overturf,  49 
see   generally  the    cases   cited   in    the     Ind.  265. 

notes  to  the  last  two  sections.  11.  Hoesz/.  Boyer,  108  Ind.  494;  Peru 

3.  Cooper  t/.  Foss,  15  Neb.  515.  Bridge    Co.    v.    Hendricks,"  18  Ind.  11; 

4.  Bayless  v.  Glenn,  72  Ind.  5.  Scarry  v.  Eldridge,  63    Ind.   44,  where 
6.  Culph    V.    Phillips,     17  Ind.  209;     the  court  said:  "  It   is   true  that  where 

Downing  v.  Le    Du,  82   Cal.  471;  Per-  a  mortgage  is  to  be  enforced  against  a 

due  V.  Aldridge,  19  Ind.  290.  subsequent  grantee  of  the  land,  in  good 

6.  Mann  v.  State,  116  Ind.  383;  Hoes  faith,  for  a  valuable  consideration, 
V.  Boyer.  108  Ind.  494;  Snyder  v.  Bun-  without  notice,  then  the  complaint 
nell,  64  Ind.  403;  Culph  v.  Phillips,  17  should  show  that  the  mortgage  was  re- 
Ind.  2og;  Perdue  v.  Aldridge,  19  Ind.  corded  in  the  proper  county  and  within 
290;  St.  Mark's  F.  Ins.  Co.  v.  Harris,  the  proper  time;  but  in  a  suit  by  the 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  95.  mortgagee  against    the    mortgagor,  or 

7.  Stephens  v.  Campbell,  21  Ind.  against  a  subsequent  grantee  with 
471-  notice,  no  averment  that  the  mortgage 

8.  Faulkner     v.    Overturf,    49     Ind.  was  recorded  is  necessary." 

265;  Magee  z/.  Sanderson,  10  Ind.  261;  12.  Magee  v.  Sanderson,  10  Ind.  261; 

Peru  Bridge  Co.  v.  Hendricks,  18  Ind.  Faulkner  v.  Overturf,  49  Ind.  265. 

II;  Stockwell  v.  State,  101  Ind.  i.  18.  Faulkner  c.  Overturf,  49  Ind.  265; 

9.  Mann  v.  State.  116  Ind.  383;  Hoes  Peru  Bridge  Co.  v.  Hendricks,  18  Ind. 
V.  Boyer,  108  Ind.  494.  11. 
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that  no  part  of  the  debt  evidenced  by  the  note  and  mortgage  has 
been  paid  is  an  essential  averment  in  the  bill  or  other  first  plead- 
ing in  foreclosure.*     And  it  is  not  sufficient  to  allege  that  the 


1.  Ryan  v.  Holliday,  no  Cal.  335; 
Cornelius  v.  Halsey,  11  N.  J.  Eq.  27; 
Davies  v.  New  York  Concert  Co.,  41 
Hun  (N.  Y.)492;  Coulter  z/.»Bower,  64 
How.  Pr.  (N.  Y.  C.  PI.)  132,  11  Daly 
(N.  Y.)  203. 

Foreclosure  for  Default  of  Interest.  — 
An  allegation  which  set  forth  the 
terms  of  the  mortgage  permitting  fore- 
closure upon  default  of  interest,  and 
further  recited  that"  the  debts  of  plain- 
tiffs, *  *  *  according  to  the  con- 
ditions of  said  mortgage,  are  long  past 
due  and  wholly  unpaid,"  was  held 
sufficient  on  appeal.  Kohli  v.  Hall, 
141  Ind.  411. 

Where  a  mortgage  given  by  a  water- 
works company  provided  that  if  the 
mortgagor  should  be  in  default  of  in- 
terest for  a  certain  period,  the  mort- 
gage might  be  foreclosed,  unless  the 
default  was  caused  by  the  municipality 
with  whom  the  mortgagor  was  under 
contract,  it  was  held  that  the  bill  need 
not  negative  the  default  of  the  muni- 
cipality, which,  if  it  existed,  should  be 
set  up  as  a  matter  of  defense.  Little 
Rock  Water-Works  Co.  v.  Barrett,  103 
U.  S.  516,  where  the  court, /^-r  Mr.  Jus- 
tice Miller,  said:  "  It  is  said,  however, 
that  it  does  not  appear  by  any  allega- 
tion of  the  bill  that  the  failure  to  pay 
was  not  by  reason  of  the  fault  of 
the  city  of  Little  Rock  mentioned  in  the 
mortgage.  It  seems  probable  that  the 
iault  of  the  city,  which  might  mitigate 
the  failure  of  the  company  to  pay  its 
interest,  so  far  as  to  prevent  the  whole 
sum  falling  due  for  that  failure,  had 
reference  to  the  money  which  the  city 
had  agreed  to  pay  for  the  use  of  water 
in  the  public  buildings  and  certain  hy- 
drants which  were  to  be  for  public  use. 
If  there  was  any  such  fault  in  the  city 
it  was  matter  of  defense  to  be  made 
out  by  the  defendant,  for  the  innocent 
purchaser  of  the  bonds  could  not  be 
supposed  to  know  whether  the  city  had 
paid  as  it  should  or  not." 

Maturity  of  Whole  Debt.  —  An  aver- 
ment that  "  a  great  part"  of  the  prin- 
cipal is  due  does  not  conclude  the 
plaintiff  from  claiming  the  maturity  of 
the  whole  debt.  The  defect  is  at  least 
amendable,  and  it  seems  will  not  be 
regarded  on  final  hearing.  Hagan  v. 
Ryan,  27  N.  J.  Eq.  236. 


Omission  of  Allegation  —  Becovery  on 
Note.  —  In  Indiana  a  complaint  which 
wholly  failed  to  allege  nonpayment  of 
the  mortgage  was  held  good  as  against 
a  demurrer,  on  the  theory  that  it  stated 
a  cause  of  action  entitling  plaintiff  to 
a  personal  judgment  on  the  note.  Tay- 
lor 71.  Hearn,  131  Ind.  537. 

Bequest  and  Befusal.  —  In  a  suit  to 
foreclose  a  mortgage  which  contained 
the  usual  provision  authorizing  fore- 
closure upon  default  of  interest,  but 
which  also  appointed  a  certain  place 
and  agent  for  payment,  a  mere  allega- 
tion that  the  "  coupons  were  not  paid 
at  maturity,  nor  was  any  of  them  paid, 
or  any  part  thereof,"  without  alleging 
a  request  for  payment  or  a  refusal  on 
the  part  of  the  defendant,  was  held  in- 
sufficient on  demurrer.  Davies  v.  New 
York  Concert  Co.,  41  Hun  (N.  Y.)  492, 
where  the  court, /^v  Daniels,  J.,  said: 
"  The  mortgage  contemplated  the  in- 
tention to  have  been  that  more  than 
this  mere  fact  of  nonpayment  should 
transpire  before  the  right  to  bring  an 
action  for  its  foreclosure  could  arise, 
for  it  has  been  provided  in  it  that  i.t 
was  made  for  the  '  security  and  protec- 
tion of  the  owners  and  holders  of  the 
bonds  and  interest  warrants  aforesaid, 
or  any  or  either  of  them,  and  for  the 
enforcing  payment  thereof  when  pay- 
able, in  accordance  with  the  true  in- 
tent and  meaning  thereof  and  of  the 
stipulations  of  this  conveyance;'  and 
'so  long  as  any  of  the  said  bonds  shall 
be  and  remain  outstanding  the  party 
of  the  first  part  will  appoint  and  main- 
tain the  Marine  National  Bank  in  the 
city  of  New  York,  or  some  other  bank, 
or  a  trust  company  in  the  said  city  of 
New  York,  as  its  agent,  whereat  pay- 
ment shall  be  made  of  the  interest  and 
principal  of  the  bonds  secured;'  and 
no  default  in  the  observance  of  this  ob- 
ligation is  alleged  in  the  complaint.  It 
has  been  further  provided  in  the  mort- 
gage that  if  the  '  party  of  the  first  part, 
its  successors  or  assigns,  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the 
holder  of  each  and  every  of  the  bonds 
aforesaid,  the  principal  and  interest  to 
grow  due  thereon  at  the  times  and 
•places  and  in  the  manner  stipulated  in 
the  said  bonds  and  the  coupons,  or 
interest  warrants  attached  thereto,  ac- 
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sum  represented  by  the  note  "  is  now  due  and  owing  to  the  plain- 
tiff." *  It  has  even  been  held  that  a  defect  of  this  kind  in  the 
pleading  can  be  taken  advantage  of  on  appeal  though  no  objection 
was  raised  below,*  On  the  other  hand,  it  has  been  held  that 
where  the  mortgage  by  its  terms  becomes  due  by  default  of  inter- 
est, it  is  not  necessary  that  the  bill  should  formally  allege  that 
the  principal  was  due.'  And  a  complaint  which  shows  with  rea- 
sonable certainty  that  at  the  time  the  mortgage  was  given  the 
debt  secured  thereby  was  already  due  and  unpaid  is  sufificient, 
and  the  fact  of  nonpayment  need  not  be  reiterated  in  terms.* 
Though  the  complaint  does  not  itself  allege  that  the  debt  is  due, 
it  is  sufficient  if  that  fact  is  stated  in  a  petition  embodied  into, 
and  made  part  of,  the  complaint,' 

(b)  Averment  of  Demand.  —  It  is  not,  as  a  rule,  necessary  to  allege  a 


cording  to  the  true  intent  and  meaning 
thereof.  *  *  *  then  these  presents 
and  the  estate  hereby  granted  shall 
cease,  determine,  and  be  utterly  null 
and  void.'  It  is  further  declared  that 
'  if  default  shall  be  made  in  the  pay- 
ment of  the  principal  or  interest  of  the 
bonds  aforesaid,  or  any  of  them,  or  of 
the  interest  thereon,  *  *  *  the  said 
party  of  the  second  part,  his  success- 
ors, legal  representatives,  or  assigns, 
shall  also  be  at  liberty  immediately 
after  any  such  default,  upon  a  com- 
plaint filed,  or  other  proper  legal  pro- 
ceedings being  commenced  for  the 
foreclosure  of  this  mortgage  on  account 
of  default  in  the  payment  of  principal 
or  interest,  or  both,'  *  *  *  to  apply 
for  and  secure  the  appointment  of  a  re- 
cei/er,  and  to  apply  the  rents  and 
profits  '  to  any  deficiency  which  may 
exist  after  applying  the  proceeds  of  the 
sale  of  the  said  premises  to  the  pay- 
ment of  the  amount  due,  including  in- 
terest and  the  costs  of  the  foreclosure 
and  sale.'  It  was  also  provided  'that 
in  case  of  any  such  default  as  afore- 
said,' the  mortgage  might  also  be  fore- 
closed by  an  advertised  sale  and  the 
amount  of  the  indebtedness  paid  out 
of  the  proceeds,  and  '  until  default 
shall  be  made  in  the  payment  of  the 
principal  or  interest  of  the  bonds  here- 
by secured,  or  some  of  them,  *  *  * 
the  party  of  the  first  part  shall  be  suf- 
fered and  permitted  to  possess,  hold, 
and  enjoy  the  said  premises,'  etc. 
These  clauses  of  the  mortgage  are  in 
no  manner  affected  or  restricted  in  any 
respect  by  any  other  provisions  or  di- 
rections contained  in  the  instrument, 
and  they  clearly  contemplate  the  inten- 


tion to  have  been  that  default  should  be 
made  by  the  company  in  the  payment  of 
the  mortgaged  debt,  or  of  some  part 
of  the  interest  thereon,  before  an  action 
of  foreclosure  can  be  instituted  and 
maintained.  The  simple  circumstance 
that  the  coupons  have  not  been  paid, 
which  is  all  that  is  averred  in  the  com- 
plaint, and  is  not  inconsistent  with  the 
fact  of  the  performance  of  all  the  ob- 
ligations of  the  company  as  they  have 
been  declared,  does  not  disclose  that 
default  which,  by  the  provisions  of  the 
mortgage,  was  required  to  take  place 
before  an  action  for  its  foreclosure  and 
a  sale  of  the  mortgaged  premises  can 
be  instituted." 

1.  Ryan  v.  Holliday,  no  Cal.  335, 
where  the  full  averment  was  as  fol- 
lows: "  That  the  interest  on  said  note 
and  mortgage  has  been  paid  in  full  up 
to  the  nth  day  of  September,  1894,  and 
there  is  now  due  and  owing  to  the 
plaintiff  the  sum  of  twelve  hundred 
dollars  ($1,200),  with  interest  thereon 
at  the  rate  of  twelve  per  cent,  per  an- 
num from  the  nth  day  of  September, 
1894."  The  court  said:  "  This  is  not 
the  equivalent  of  an  averment  of  non- 
payment. The  language  '  there  is  now 
due,'  etc.,  is  but  a  conclusion  of  law, 
and  not  the  averment  of  a  fact.  The 
breach  of  the  contract  to  pay  is  of  the 
essence  of  the  cause  of  action,  and 
must  be  alleged.  Frisch  v.  Caler,  21 
Cal.  71;  Scroufe  v.  Clay,  71  Cal.  123; 
Roberts  v.  Treadwell,  50  Cal.  521; 
Barney  v.  Vigoreaux,  92  Cal.  631." 

2.  Ryan  v.  Holliday,  no  Cal.  335. 

3.  Bodine  v.  Gray,  24  N.  J.  Eq.  335. 

4.  Chaffee  v.  Browne,  109  Cal.  211. 
6.  Huse  V.  Washburn,  59  Wis.  414. 
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demand  of  payment  upon  the  debtor.*  This  rule  holds  good 
even  where  the  mortgage  is  payable  on  demand,*  but  not  where 
it  is  made  to  mature  a  certain  time  after  demand.' 

(6)  Alleging  Performance  of  Conditions  and  Accrual  of  Right  to 
Sue  —  Election  to  Declare  Whole  Debt  Due.  —  Where  the  mortgage  permits 
foreclosure  upon  default  in  payment  of  a  part,  the  general  rule 
does  not  require  the  plaintiff  to  allege  that  he  has  exercised  his 
option  of  declaring  the  whole  amount  due  and  notified  the  plain- 
tiff thereof.* 


1.  Rumball  v.  Ball,  lo  Mod.  38  (a 
leading  case);  Austin  v.  Burbank,  2 
Day  (Conn.)  474,  2  Am.  Dec.  119; 
Haxtun  v.  Bishop,  3  Wend.  (N.  Y.)  15; 
Gillett  V.  Balcom,  6  Barb.  (N.  Y.)  370. 

2.  Gillett  V.  Balcom,  6  Barb.  (N.  Y.) 
370.  Compare  Gammon  v.  Everett,  25 
Me.  66;  McKenney  v.  Whipple,  21  Me. 
98;  Smith  V.  By  the  wood.  Rice  L.  (S. 
Car.)  245.  33  Am.  Dec.  iii. 

3.  Union  Cent.  L.  Ins.  Co.  v.  Curtis, 
35  Ohio  St.  343;  Union  Cent.  L.  Ins. 
Co.  V.  Jones,  35  Ohio  St.  351. 

4.  California.  —  Dean  v.  Applegarth, 
65  Cal.  391;  Whitcher  v.  Webb,  44  Cal. 
130;  DeWitt  V.  Dean,  91  Cal.  5. 

Idaho. — Broadbent  v.  Brumback,  2 
Idaho  336. 

Illinois.  —  Princeton  L.  &  T.  Co.  v. 
Munson,  60  111.  371.  where  the  court 
said:  "  The  deed  of  trust  did  not  re- 
quire any  notice  to  be  given  to  the 
debtor  himself,  by  the  trustee  or  any 
one  else,  of  the  exercise  of  the  option 
to  make  the  whole  indebtedness  due; 
at  the  most,  it  only  contemplated  that 
such  notice  should  be  given  to  the 
trustee.  The  maker  of  the  deed  of 
trust  knew  that  such  a  contingency 
was  liable  to  occur  at  any  time  during 
a  default  of  payment;  and  if  he  had 
wished  personal  notice  of  it  to  himself 
to  be  a  condition  precedent  to  the  ex- 
ercise of  the  power  of  sale,  he  should 
have'so  provided  by  his  deed.  To  add 
to  the  power,  by  implication,  such  a 
condition  might  wrongfully  disappoint 
the  expectation  of  the  creditor.  The 
creditor,  as  well  as  the  debtor,  had  an 
interest  in  the  execution  of  the  power 
of  sale.  The  terms  and  conditions 
upon  which  it  should  be  exercised  were 
arranged  by  their  mutual  agreement. 
According  to  the  contract  made  by  the 
parties,  the  creditor  was  not  to  be  sub- 
jected to  a  longer  delay  than  forty 
days  before  he  could  realize  from  the 
security  any  ari^ar  of  payment.  To 
require  a  personal  notice  to  the  debtor. 


who,  at  the  time,  might  be  in  distant 
or  unknown  parts,  might  create  a  very 
inconvenient  delay  in  the  collection  of 
a  claim  evidently  intended  by  the 
parties  to  be  speedy;  and  the  creditor 
might  well  have  refused  to  accept  a 
security  trammeled  with  such  a  con- 
dition. However  proper  the  giving  of 
personal  notice  by  the  trustee  to  the 
debtor  of  the  sale,  or  of  an  exercise  of 
the  option  to  make  the  whole  indebted- 
ness due,  might  have  been,  we  could 
not  hold  it  to  be  a  condition  precedent, 
to  be  complied  with  in  order  to  a  valid 
exercise  of  the  power  of  sale."  Brown 
V.  McKay,  151  111.  315;  Heath  v.  Hall, 
60  111.  344;  Hoodless  V.  Reid,  112  111. 
105;  Harper  v.  Ely,  56  111.  179;  Owen 
V.  Occidental  Bldg.,  etc.,  Assoc,  55 
111.  App.  347;  Hennessy  z*.  Gore,  35  111. 
App.  594;  Cundiff  v.  Brokaw,  7  111. 
App.  147. 

Indiana.  —  Buchanan  v.  Berkshire 
L.  Ins.  Co.,  96  Ind.  510. 

Michigan.  —  Hawes  v.  Detroit  F.  & 
M.  Ins.  Co.,  (Mich.  1896)  67  N.  W.  Rep. 
329;  English  V.  Carney,  25  Mich.  178; 
Johnson  v.  Van  Velsor,  43  Mich.  208, 
where  the  court  said:  "  According  to 
the  weight  of  authority  a  declaration 
in  the  bill  itself  is  sufficient,  and 
formal  notice  of  an  election  prior  to 
the  suit  is  unnecessary." 

Mississippi.  —  Dunton  v.  Sharpe,  70 
Miss.  850. 

Missouri.  —  Waples  v.  Jones,  62  Mo. 
440.  In  Noell  V.  Gaines,  68  Mo.  649, 
two  notes  maturing  at  different  times 
were  secured  by  a  deed  of  trust  which 
provided  for  the  maturity  of  the  entire 
debt  on  default  in  the  payment  of  the 
interest  or  one  of  the  notes.  The  holder 
of  the  notes,  on  default  in  the  payment 
of  the  first  note,  had  the  mortgaged 
premises  sold,  and  the  amount  realized 
not  being  sufficient  to  pay  both  notes, 
on  the  maturity  of  the  second  note  by 
its  terms  he  notified  the  indorser  of  the 
default.  The  court  held  that  the  notice 
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Foreclosure  of  Mortgage  Executed  by  Decedent  —  Presentation  of  Claim,  etc.  — 
In  those  jurisdictions  where  it  is  held  that  a  mortgage  must  be 
presented  to  the  probate  judge  for  allowance  before  any  cause  of 
action  arises  thereon,  an  averment  of  such  presentation  is  a  neces- 
sary part  of  the  complaint  in  foreclosure.*  And  a  complaint  is 
demurrable  if  it  shows  that  the  suit  was  brought  before  the 
expiration  of  the  statutory  period  after  issuance  of  letters  of 
administration.* 

Compliance  with  Constitutional  Provision.  —  Where  a  state  constitution 
required  a  foreign  corporation  to  have  "  at  least  one  known  place 


to  the  indorser  ought  to  have  been 
given  when  default  was  made  in  the 
payment  of  the  first  note. 

New  York.  —  Wing  v.  De  La  Rionda, 
131  N.  Y.  422;  Malcolm  v.  Allen,  49 
N.  Y.  448;  Howard  v.  Farley,  3  Robt. 
(N.  Y.)  599;  Hunt  V.  Keech,  3  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  204;  Noyes  v. 
Clark,  7  Paige  (N.  Y.)  179,  32  Am.  Dec. 
623. 

North  Carolina.  —  Young  v.  McLean, 
63  N.  Car.  576,  where  the  court  said: 
"  It  is  the  debtor's  duty  to  seek  the 
creditor,  but  this  construction  [requir- 
ing the  creditor  to  give  notice  to  the 
debtor  of  the  exercise  of  his  option] 
would  shift  the  burden  from  the  debtor 
to  the  creditor." 

In  Wisconsin,  however,  such  an  aver- 
ment is  necessary.  Basse  v.  Galleg- 
ger,  7  Wis.  442;  Marine  Bank  v.  Inter- 
national Bank,  9  Wis.  57;  Rosseel  v. 
Jarvis,  15  Wis.  571;  Macloon  v.  Smith, 
49  Wis.  200;  Wilson  v.  Winter,  6  Fed. 
Rep.  16. 

Omitting  Averment  in  Amended  Peti- 
tion. —  Where  the  original  petition 
avers  an  election  to  declare  the  whole 
amount  due,  the  filing  of  an  amended 
petition  omitting  that  averment  will 
not  operate  to  revoke  such  election. 
Schultz  V.  Loomis,  40  Neb.  152. 

1.  Pitte  V.  Shipley,  46  Cal.  154;  Harp 
7'.  Calahan,  46  Cal.  222,  holding  that 
since  the  administrator  has  no  power 
to  waive  the  presentation  an  allegation 
of  such  waiver  is  irrelevant. 

Sufficiency  of  Averment,  —  But  it  is 
suflScient  to  allege  that  the  claim 
founded  upon  the  mortgage  was  pre- 
sented in  the  proper  form  and  time, 
without  setting  forth  its  contents. 
Humboldt  Sav.,  etc.,  Soc.  v.  Burnham, 
III  Cal.  343,  where  the  court  said: 
"  The  contention  that  the  complaint 
does  not  state  a  cause  of  action,  for 
want  of  a  sufficient  averment  of  pre- 
sentation of  the  mortgage  claim  to  the 


estate  of  Joel  S.  Josselyn,  deceased,  is 
ill  founded.  The  particular  objection 
is  that  the  complaint  does  not  allege  in 
terms  either  that  the  claim  contained 
a  description  of  the  mortgage,  with  a 
reference  to  the  date,  volume,  and  page 
of  its  record,  or  that  it  was  accom- 
panied with  a  copy  thereof.  The  aver- 
ment was  that  the  plaintiff  did,  within 
the  proper  time,  '  present  to  said  execu- 
trix its  claim  against  the  estate  of  Joel 
S.  Josselyn,  deceased,  for  the  amount 
due  and  to  become  due  on  the  said  note 
and  mortgage,  and  that  the  said  claim 
was  duly  verified  in  all  respects  accord- 
ing to  law,  and  was  duly  allowed  and 
approved  by  said  executrix  and  by  the 
judge  of  said  court,  and  that  the  same 
was  duly  filed  on  the  20th  day  of  March, 
1890,  in  the  office  of  the  clerk  of  said 
court,  in  the  matter  of  the  estate  of 
said  deceased.'  The  claim  was  not  set 
out  or  attached  to  the  complaint.  We 
deem  this  r.  sufficient  averment  of  the 
ultimate  fact  of  presentation,  as  against 
a  general  demurrer;  and  the  demurrer 
here  was  no  less  a  general  one  because 
it  undertook  to  specify  the  particulars 
wherein  the  complaint  failed  to  state  a 
cause  of  action.  Whether  the  claim  as 
presented  was  sufficient  in  form,  or 
properly  presented,  was  a  matter  of 
evidence,  of  which  the  general  allega- 
tion made  was  sufficient  to  authorize 
proof."  Compare  Sonoma  County  Bank 
V.  Charles,  86  Cal.  322. 

2,  Lovering  v.  King,  97  Ind.  130, 
which  was  decided  under  a  statute  pro- 
viding that  no  foreclosure  suit  against 
the  estate  of  a  decedent  shall  be 
brought  until  after  the  expiration  of  a 
year  from  the  issuance  of  letters  of 
administration. 

But  a  foreclosure  suit  may  be  com- 
menced after  the  expiration  of  the  year, 
even  though  the  mortgage  debt  has 
been  allowed  as  a  claim  against  dece- 
dent's estate.  Kohliz'.  Hall, 141  Ind. 411. 
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of  business  and  an  authorized  agent  or  agents  therein,"  *  it  was 
held  that  a  bill  to  foreclose  a  mortgage  given  to  a  foreign  cor- 
poration in  that  state  must  affirmatively  show  that  when  the 
contract  was  made  the  mortgagee  had  complied  with  this  con- 
stitutional provision.* 

Performance  of  Conditions  Precedent.  —  The  bill  should  contain  in  its 
stating  part  proper  averments  of  compliance  by  the  plaintiff  with 
conditions  precedent  contained  in  the  mortgage.' 

Foreclosure  of  Trust  Mortgage  with  Power  of  Sale.  —  The  plaintiff  in  the 
foreclosure  of  a  trust  mortgage  with  power  of  sale  need  not  allege 
that  the  trustee  has  refused  to  execute  his  trust,  nor  that  such 
execution  has  been  impeded  by  any  one.^ 

Foreclosure  of  Mortgage  for  Support.  —  In  a  suit  to  foreclose  a  mortgage 
given  to  secure  a  bond  for  the  support  of  a  husband  and  wife  dur- 
ing their  natural  lives,  it  is  not  necessary  to  allege  or  show  a  breach 
of  the  bond  during  the  lifetime  of  the  husband,  who  died  first.' 

(7)  Allegations  Regarding  Plaintiff's  Title  —  (a)  In  General. — 
While  it  is  not  necessary  to  aver  title  in  the  mortgagor,  since  he 
is  estopped  by  his  deed  to  deny  title,*  still  some  allegation  show- 
ing title  to  the  bond  and  mortgage  in  the  plaintiff  is  generally 
essential.''     But  an  averment  of  the  execution  and  delivery  of  the 


1.  Ala.  Const.,  art.  14,  §  4. 

2.  Mullens  v.  American  Freehold 
Land  Mortg.  Co.,  88  Ala.  280;  Farrior 
V.  New  England  Mortg.  Security  Co., 
88  Ala.  275.  See  this  provision  further 
construed  in  American  Freehold  Land 
Mortg.  Co.  V.  Sewell,  92  Ala.  163;  New 
England  Mortg.  Security  Co.  v.  In- 
gram, 91  Ala.  337. 

Sufficiency  of  Averment. —  And  an  alle- 
gation in  the  bill  that  the  complainant 
"  has  complied  "  with  the  constitutional 
requirement  will  be  construed  as  referi 
ring  to  the  time  of  filing  the  bill  and 
not  to  the  date  of  executing  the  mort- 
gage. Mullens  v.  American  Freehold 
Land  Mortg.  Co.,  88  Ala.  280.  So  of  a 
bill  describing  complainant  as  "  hav- 
ing a  duly  constituted  agent,"  etc. 
Farrior  v.  New  England  Mortg.  Secu- 
rity Co.,  88  Ala.  275. 

But  in  order  that  the  bill  may  be  de- 
murrable for  a  defect  in  this  respect  it 
must  affirmatively  appear  that  the 
mortgage  was  executed  in  Alabama. 
Christian  v.  American  Freehold  Land 
Mortg.  Co.,  89  Ala.  198. 

8.  Where  a  purchase-money  mort- 
gage recited  that  the  amount  repre- 
sented thereby  was  retained  by  the 
mortgagor  as  security  for  the  perfec- 
tion of  the  title  to  the  mortgaged  prem- 
ises, it  was  held  that  a  bill  to  foreclose 
the  mortgage  should  contain   distinct 


averments  in  the  stating  part  that  the 
title  had  been  thus  perfected.  Curtis 
V.  Goodenow,  24  Mich.  18. 

4.  Clark  v.  Jones,  93  Tenn.  639, 
where  the  court  said:  "  The  mere 
allegation  of  the  valid  existence  of  the 
note  and  deed  of  trust,  and  of  com- 
plainant's ownership  of  the  note,  and 
that  it  was  past  due  and  unpaid,  gave 
him  a  standing  in  court." 

6.  Plummer  v.  Doughty,  78  Me.  341. 

6.  Shed  V.  Garfield,  5  Vt.  39;  Racine, 
etc.,  R.  Co.  V.  Farmers'  L.  &  T.  Co.,  49 
111.  331;  Daniel  v.  Hester,  24  S.  Car. 
301. 

Allegation  of  Plaintiff's  Legal  Charac- 
ter. —  Where  the  notes  and  mortgage 
are  shown  by  the  complaint  to  have 
been  executed  to  plaintiff  as  trustee  of 
the  mortgagee's  estate,  an  averment 
that  plaintiff  sues  as  the  trustee  for  the 
heirs  at  law  of  the  mortgagee  is  imma- 
terial and  will  be  disregarded.  White 
V.  AUatt,  87  Cal.  245. 

7.  Frink  v.  Branch,  16  Conn.  260, 
where  the  court, /^r  Church,  J.,  said: 
"  It  is  not  often,  in  proceedings  of 
foreclosure,  that  the  title  of  the  mort- 
gage is  directly  put  in  issue,  or  consti- 
tutes the  principal  subject  of  contro- 
versy; although  the  entire  purpose  of 
the  plaintiff  is,  in  default  of  payment, 
to  make  perfect  a  title  which  before 
was  qualified;  and   the  ground  of  his 
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mortgage  is  usually  sufficient  to  show  title,  where  the  plaintiff  is 
the  original  mortgagee.* 

(b)  Where  Plaintiff  Is  an  Assignee  of  the  Mortgagee  —  aa.  Sufficiency  of 
General  Averment. —  As  in  other  cases,  the  bill  must  show  2,  prima 
facie  title  to  the  plaintiff  as  assignee.*  But  it  is  not  usually 
necessary  for  him  to  set  out  the  assignment  by  which  he  acquired 
title.'  A  general  allegation  that  the  note  and  mortgage  have 
been  "duly  assigned  "  to  the  plaintiff  has  been  held  sufficient  in 
a  number  of  cases.*  But  there  are  other  cases  holding  that  a 
mere  allegation  that  the  notes  and  mortgages  had  been  assigned 
to  the  plaintiff  was  insufficient.* 


I 


application  is  that  he  has  a  mortgage 
title;  and  without  an  averment  of  facts 
constituting  such  title,  his  bill  would 
be  defective.  It  may  not  be  necessary 
either  to  allege  or  prove  the  precise 
condition  of  the  title;  whether  it  be  in 
fee  or  in  tail  —  for  life  or  for  years; 
but  it  seems  to  us,  as  the  right  of  the 
plaintiff  to  ask  the  interference  of  the 
court  depends  upon  some  title  in  him- 
self to  the  land  mortgaged,  either  legal 
or  equitable,  that  it  is  incumbent  upon 
him  to  establish  it.  at  least //■?'/««  facie; 
and,  of  course,  the  defendant  must  have 
a  corresponding  right  to  attack  it. 
A  decree  in  favor  of  a  party  without 
interest  in  the  subject  to  be  affected 
would  be  useless;  and  to  call  upon  a 
court  of  justice  to  act,  in  such  a  case, 
at  a  venture,  would  be  trifling  with 
judicial  proceedings.  The  decision  of 
this  court  in  the  case  of  Cowles  v. 
Woodruf?,  8  Conn.  35,  as  we  suppose, 
warrants  us  in  these  remarks,  as  well 
as  in  the  expression  of  the  opinion 
that  upon  a  process  of  foreclosure  the 
title  of  the  mortgagee  may  become  the 
subject  of  inquiry  and  decision." 

1.  Bull  V.  Meloney,  27  Conn.  560; 
Palmer  v.  Mead,  7  Conn.  157. 

2.  Cornelius  v.  Halsey,  11  N.  J.  Eq. 
27;  Spear  v.  Hadden,  31  Mich.  265. 

Record  of  Assignment.  —  In  Vermont 
it  is  not  necessary  to  allege  that  the 
assignment  has  been  recorded.  King 
V.  Harrington,  2  Aik.  (Vt.)  33. 

3.  Ercanbrack  v.  Rich,  2  Chand. 
(Wis.)  100.  2  Pin.  (Wis.)  441. 

4.  Io7va.  —  Barthol  v.  Blakin,  34 
Iowa  452. 

Minnesota.  —  Foster  v.  Johnson,  39 
Minn.  378,  where  the  allegation  was 
"  that  the  plaintiff  is  the  owner  and 
holder  of  the  said  promissory  notes; 
that  the  said  mortgage  has  been  duly 
assigned  by   the  said  Blake  &   Elliott. 


their  heirs  and  assigns,  for  value  re- 
ceived, to  this  plaintiff;  and  this  plain- 
tiff is  now  the  owner  and  holder 
thereof."  Compare  Hoag  v.  Menden- 
hall,  19  Minn.  335. 

New  York.  —  Compare  Fowler  v.  New 
York  Indemnity  Ins.  Co.,  23  Barb.  (N. 
Y.)  143. 

Vermont.  —  Babbitt  v.  Bowen,  32  Vt. 
437;  Sprague  v.  Rockwell,  51  Vt.  401, 
where  the  following  allegation  was 
held  sufficient:  That  on  June  28, 
1872,  Rockwell  assigned  the  mortgage 
and  delivered  the  note  to  the  petition- 
er; "  that  said  note  and  mortgage  ever 
since  have  been  and  now  are  the  prop- 
erty of  the  petitioner;"  that  they  were 
still  unpaid  and  undischarged,  "and 
that  he  is  the  holder,  owner,  and  bearer 
of  said  note." 

Wisconsin.  —  Ercanbrack  v.  Rich,  2 
Chand.  (Wis.)  100,  2  Pin.  (Wis.)  441; 
Ely  V.  Cram,  17  Wis.  537.  Compare 
Hays  V.  Lewis,  17  Wis.  210. 

As  to  when  allegation  that  plaintiff  is 
a  purchaser  for  value,  is  not  necessary, 
see    Oliphant    v.    Burns,     146     N.    Y. 

235- 

5.  Buckner  v.  Sessions,  27  Ark.  2ig. 

Other  Instances.  —  A  complaint  which 
averred  that  plaintiff  was  the  lawful 
owner  of  the  bond  and  mortgage  by 
several  mesne  assignments,  without 
setting  them  out,  was  declared  to  be 
defective.  Rose  v.  Meyer,  i  How.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  274,  citing 
Thomas  v.  Desmond,  12  How.  Pr.  (N. 
Y.  Supreme  Ct.)  321. 

So  in  Kansas,  where  the  petition  al- 
leged an  assignment  without  stating 
that  it  was  written  and  without  setting 
out  any  copy,  it  was  held  that  a  general 
denial,  though  not  under  oath,  put  in 
issue  plaintiff's  title,  and  that  he  could 
not  take  judgment  on  the  pleadings. 
Pattie  V.  Wilson,  25  Kan.  326. 
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hb.  Alleging  Assignment  of  Bond  or  Mortgage  Only. — It  has  been  held 
that  a  complaint  showing  on  its  face  that  the  mortgage  was  given 
to  secure  a  bond, but  which  merely  alleged  that  the  plaintiff  was 
owner  of  the  mortgage,  was  fatally  defective.*  But  an  allegation 
that  the  mortgage  was  assigned  to  the  plaintiff  and  that  the  note 
remained  in  the  custody  of  the  original  assignor  was  held  suffi- 
cient.* So  where  there  was  no  bond  or  note,  and  the  mortgage 
was  the  sole  evidence  of  indebtedness,  an  allegation  that  it  was 
assigned  was  sufficient.' 

(8)  Allegations  as  to  Other  Proceedings  at  Law.  —  Under  the 
early  common  law  and  chancery  practice,  the  mortgagee  was 
entitled  to  pursue  concurrently  his  remedy  in  equity  upon  the  mort- 


1.  Hays  V.  Lewis,  17  Wis.  210,  where 
the  court,  p:-r  Cole,  J.,  said:  "  There 
is  no  allegation  whatever  that  the 
respondent  is  the  owner  of  the  bond, 
or  that  it  has  been  assigned  to  him. 
This  we  consider  a  very  essential  and 
fatal  defect  in  the  complaint.  For  it  is 
very  clear  that  if  the  respondent  does 
not  own  the  bond  he  has  no  right  to 
ask  for  a  foreclosure  of  the  mortgage 
given  to  secure  its  payment.  Had  the 
allegation  been  that  he  was  the  owner 
of  the  bond,  it  might  be  said  that  this 
implied  that  he  likewise  owned  the 
mortgage,  within  the  rule  of  those  de- 
cisions which  hold  that  the  debt  is  the 
principal  and  the  mortgage  the  acces- 
sory, and  that  the  latter  passes  by  a 
transfer  of  the  bond.  But  it  is  merely 
stated  that  he  is  the  owner  of  the  mort- 
gage, without  showing  that  he  has  any 
interest  in  the  debt  which  it  was  given 
to  secure.  The  complaint  should  have 
stated  that  the  bond  and  mortgage  had 
been  assigned  to  the  respondent,  or  at 
least  that  he  was  the  lawful  owner  of 
them." 

Contra.  —  A  dictum  in  Preston  v. 
Loughran,  58  Hun  (N.  Y.)  210,  where 
the  court  said:  "  The  complaint  in  the 
foreclosure  action  was  sufficient.  The 
mere  omission  of  the  words  '  bond 
and  '  did  not  make  the  complaint  in- 
valid. It  would  hardly  be  demurrable; 
the  meaning  was  plain.  The  assign- 
ment of  the  mortgage  with  the  bond 
was  on  record  July  29,  1887.  The 
reference  was  to  compute  what  was 
due  on  the  bond  and  mortgage,  and 
the  referee  reported  accordingly,  refer- 
ring to  the  record  of  the  assignment. 
The  judgment  was  valid." 

2.  Cornelius  v.  Halsey,  11  N.  J.  Eq. 
27,  where  the  court  said:  "  The  mort- 
gage  is   merely  security  for  the  debt. 


and  cannot  De  separated  from  it.  The 
complainant  is  not  entitled  to  a  decree 
upon  the  mortgage,  unless  he  is  entitled 
to  the  payment  of  the  debt  which  the 
mortgage  is  given  to  secure.  A  decree 
is  made  upon  the  mortgage  for  the  pur- 
pose of  paying  the  debt,  and  extin- 
guishes it  to  the  amount  which  the 
mortgaged  premises  sell  for.  But  a 
technical  assignment  of  the  obligation 
which  accompanies  the  mortgage  is 
not  necessary.  It  is  sufficient  if  the 
bill  shows  substantially  that  the  debt 
belongs  to  the  complainant.  The 
same  technicality  in  pleading  is  not 
required  in  a  court  of  equity  as  in  a 
court  of  law.  It  is  true,  the  bill  states 
that  the  obligation,  which  is  the  evi- 
dence of  the  debt,  is  in  the  custody  of 
A.  O.  S.  Haines,  the  original  mort- 
gagee. This  would  seem  to  imply  that 
the  obligation  and  debt  belong  to  A.  O. 
S.  Haines.  But  the  bill  then  states  that 
the  complainant  is  ready  to  produce  the 
obligation.  This  implies  that  the  com- 
plainant has  the  control  of  the  debt. 
But  the  bill  goes  further,  and  alleges 
that  the  sum  of  four  hundred  and 
seventy-four  dollars  and  eighty-nine 
cents,  being  the  principal  money  men- 
tioned in  the  said  note  or  obligation, 
and  intended  to  be  secured  by  the  said 
mortgage,  is  due  and  unpaid  to  the 
complainant,  with  lawful  interest. 
The  demurrer  admits  all  the  allega- 
tions of  the  bill.  It  admits,  then,  that 
the  complainant  can  produce  the  evi- 
dence of  the  debt,  and  that  the  debt  is 
due  and  owing  to  the  complainant. 
This  is  enough  to  show  that  the  debt 
belongs  to  the  complainant,  without 
showing  that  the  evidence  of  it  has 
been  technically  assigned  to  him." 

3.  Severance  v.  Griffith,  2  Lans.  (N. 
Y.)  38. 
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gage  and  an  action  at  law  upon  the  debt.*  Since,  therefore,  the 
pendency  of  neither  of  these  remedies  affected  the  other,  it  was 
not  necessary  that  the  bill  or  complaint  should  contain  any  alle- 
gation as  to  the  pendency  of  proceedings  at  law  to  recover  the 
debt  secured  by  the  mortgage.*  While  the  earlier  rule  as  to  the 
right  to  sue  concurrently  seems  to  have  been  departed  from  in 
some  degree,'  still  the  prior  commencement  of  an  action  at  law 
on  the  mortgage  debt  is  a  matter  of  defense  to  be  set  up  in  the 
answer,'*  unless  there  is  an  express  statutory  requirement  that  an 
allegation  concerning  it  be  contained  in  the  bill,*  in  which  case 


1.  Booth  7'.  Booth,  2  Atk.  343,  where 
Lord  Chancellor  Hardwicke  said: 
"  Though  the  defendant  is  foreclosing 
the  equity  of  redemption  here,  yet  he 
is  not  precluded  from  bringing  an 
ejectment  at  law  at  the  same  time, 
unless  there  is  something  very  partic- 
ular to  take  it  out  of  the  common 
case." 

2.  Illinois. — Vansant  v.  Allmon,  23 
111.  30. 

Xi'w  York.  —  Dunkley  v.  Van  Buren, 
3  Johns.  Ch.  (N.  Y.)  330. 

South  Carolina.  — ■  Hatfield  7/.  Ken- 
nedy, I  Bay.  (S.  Car.)  501.  The  rule 
in  South  Carolina  has  been  changed  by 
statute,  Anderson  7'.  Pilgram,  30  S. 
Car.  503. 

United  States. — See  Hughes  7'.  Ed- 
wards, 9  Wheat.  (U.  S.)  489;  Morrison 
V.  Buckner,  Hempst.  (U.  S.)  442. 

England.  —  Burnell  v.  Martin,  Doug. 

417. 

3.  Anderson   v.   Pilgram,   30  S.  Car. 

503- 

4.  Newton  7'.  Newton,  12  Ind.  527; 
Deam  v.  Morrison,  10  Ind.  367. 

These  decisions  were  rendered  after 
the  modification  of  the  Indiana  statute 
wliicli  required  such  an  allegation  in 
the  complaint. 

5.  Code  Provisions.  —  The  codes  of 
some  of  the  states  expressly  require 
that  the  complaint  contain  a  distinct 
allegation  regarding  the  commence- 
ment of  other  proceedings  to  recover 
the  debt. 

Nebraska. — Code,  §  850,  construed 
in  Gregory  ?'.  Hartley,  6  Neb.  362; 
Mundy  v.   Whittemore,    15   Neb.    647; 


Purpose  of  these  Provisions.  —  See  judi- 
cial discussions  of  the  Nebraska  cede 
provision  in  Gregory  v.  Hartley,  6 
Neb.  356;  Mundy  v.  Whittemore,  15 
Neb.  647;  Dimick  v.  Grand  Island 
Banking  Co.,  37  Neb.  394.  In  the  lat- 
ter case  the  court  said:  "  At  common 
law  the  mortgagee,  after  default,  could 
maintain  ejectment  to  recover  the  pos- 
session, an  action  on  the  note,  and  to 
foreclose  the  mortgage,  all  at  the  same 
time.  The  hardship  and  expense  to 
the  mortgagor  were  very  burdensome, 
and  not  infrequently  stripped  him  of 
all  his  property.  To  avoid  these  the 
statute  in  question  was  passed." 

In  Nebraska  an  allegation  in  the 
words  of  the  statute  that  no  proceed- 
ings have  been  had  is  sufficient  to 
show  that  none  have  been  instituted. 
Mundy  v.  Whittemore,  15  Neb.  647. 

The  code  provision  applies  only  to 
the  foreclosure  of  technical  mortgages, 
and  not  to  suits  instituted  to  enforce 
equitable  liens.  Dimick  v.  Grand  Island 
Banking  Co.,  37  Neb.  394. 

The  code  requires  an  allegation  only 
as  to  other  proceedings  at  law!  Code, 
S  850. 

In  New  York  and  South  Dakota  the 
codes  require  an  averment  as  to  any 
other  proceeding.  N.  Y.  Code  Civ. 
Pro.,  §  1629;  So.  Dak.  Comp.  Laws, 
§  5434.  Hence  in  South  Dakota  a  com- 
plaint which  merely  alleges  that  no 
ox.ht.v  foreclosure  proceedings  have  been 
instituted,  except  an  unsuccessful  at- 
tempt to  foreclose  by  advertisement, 
is  clearly  insufficient.  Fisher  v.  Bouis- 
son,   3   N.  Dak.   493,  where  the  court. 


Dimick  7'.  Grand  Island  Banking  Co.,     per  Corliss,  J.,  said:     "  The  complaint 


37  Neb.  394 

Wisconsin.  —  Statute  construed  in 
Ercanbrack  v.  Rich,  2  Chand.  (Wis.) 
100,  2  Pin.  (Wis.)  441. 

South  Dakota.  —  Comp.  Laws,  §  5334, 
construed  in  Fisher  v.  Bouisson,  3  N. 
Dak.  493. 


in  this  action  fails  to  state  what  pro- 
ceedings have  been  had  to  collect  the 
debt.  It  sets  forth  an  attempt  to  fore- 
close the  mortgage  by  advertisement, 
and  the  issuing  of  an  injunction  re- 
straining such  proceedings;  but  it 
nowhere  appears  that  no  other  proceed- 


9  Encyc.  PI.  &  Pr.  —  25 
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the  omission  of  the  required  averment  is  fatal  to  the  sufficiency 
of  the  pleading.* 

(9)  Allegations  as  to  the  Interests  of  Defendants  —  (a)  In  General.  — 
While,  in  order  to  justify  the  joinder  of  a  party  as  a  defendant  in 
foreclosure,  the  bill  or  complaint  must  show  that  he  has  some 
interest  in  the  controversy,*  still  it  is  not  essential  that  such  inter- 
est be  specifically  described ;  |t  is  sufficient  to  allege  that  the 
defendant  has  or  claims  an  interest  in  the  mortgaged  premises, 
but  that  the  same  is  inferior  and  subject  to  the  lien  of  the  mort- 
gage.'    Of  course  a  mere  allegation  that  a  defendant  has  some 


ings  have  been  instituted  to  collect  the 
debt.  The  pendency  of  several  suits 
upon  the  principal  and  different  coupon 
interest  notes,  or  the  existence  of  a 
number  of  judgments  upon  such 
notes,  would  not  be  inconsistent  with 
the  allegations  of  the  complaint. 
Plaintiff  merely  avers  that  he  made  an 
unsuccessful  effort  to  foreclose  by  ad- 
vertisement, and  that  no  further  steps 
were  taken  before  the  commencement 
of  the  action  for  the  foreclosure  of  the 
mortgage.  Nothing  is  said  as  to 
whether  anything  had  been  done  to 
collect  the  debt  independently  of  fore- 
closure proceedings.  It  is  this  very 
fact  which  the  statute  requires  to  be 
stated  in  the  complaint.  The  com- 
plaint is  silent  with  reference  to  it. 
The  statute  is  imperative.  The  com- 
plaint shall  state  'whether  any  proceed- 
ings have  been  [had]  at  law,  or  other- 
wise, for  the  recovery  of  the  debt 
secured  by  the  mortgage,  or  any  part 
thereof.'  We  think  that  the  failure  of 
the  plaintiff  to  comply  with  this 
requirement  of  the  statute  was  fatal  to 
his  complaint,  on  demurrer,  and  the 
demurrer,  therefore,  should  have  been 
sustained." 

In  Wisconsin,  where  the  bill  alleged 
that  no  proceedings  had  been  taken  at 
law,  it  was  held  unnecessary  further  to 
state  whether  any  portion  of  the  mort- 
gage debt  had  been  collected,  though 
these  words  formed  a  part  of  the  statu- 
tory provision.  Ercanbrack  v.  Rich,  2 
Chand.  (Wis.)  100,  2  Pin.  (Wis.)  441. 

1.  McMuUen  v.  Furnass,  i  Ind.  160; 
Gregory  v.  Hartley,  6  Neb.  362,  where 
the  court  said:  "  This  is  an  essential 
allegation  in  all  actions  for  the  fore- 
closure of  mortgages."  Williams  v. 
Champlin,  Clarke  Ch.  (N.  Y.)  9;  Patti- 
son  V.  Powers,  4  Paige  (N.  Y.)  549; 
Fisher  v.  Bouisson,  3  N.  Dak.  493. 

2.  Martin  v.  Noble,  29  Ind.  216. 
Averment     Showing     No     Interest.  — 


A  complaint  which  alleges  merely  that 
the  sole  defendant  "  purchased  the 
mortgaged  premises,"  was  held  de- 
murrable because  the  averment  did  not 
show  that  he  had  received  a  convey- 
ance or  acquired  title  to  the  land. 
Hammons  7/.  Bigelow,  115  Ind.  363. 

3.  Alabama, — Wells  v.  American 
Mortg.  Co.,  109  Ala.  430. 

California.  —  San  Francisco  Brew- 
eries V.  Schurtz,  104  Cal.  426;  Poetl  v. 
Stearns,  28  Cal.  227. 

Florida.  —  McCoy  v.  Boley,  21  Fla. 
803. 

Indiana.  —  Hoes  v.  Boyer,  108  Ind. 
494;  Wood  worth  v.  Zimmerman,  92 
Ind.  349;  Marot  ?'.  Germania  Bldg., 
etc.,  Assoc.  No.  2,  54  Ind.  37. 

Kansas.  —  Short  v.  Nooner,  16  Kan. 
227. 

Michigan.  —  Compare  Gray  v. 
Franks,  86  Mich.  382. 

New  York.  —  Albany  City  Nat.  Bank 
V.  Hudson  River  Brick  Mfg.  Co.,  79 
Hun  (N.  Y.)  387;  Drury  v.  Clark,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  424; 
Constant  v.  American  Baptist  Home 
Mission  Soc,  53  N.  Y.  Super.  Ct.  177; 
Frost  V.  Koon,  30  N.  Y.  428. 

Washington.  —  Horton  v.  Long,  2 
Wash.  435. 

Wisconsin.  —  Plankinton  v.  Hilde- 
brand,  89  Wis.  209,  foreclosure  of  a 
pledge  but  illustrating  the  principle. 

The  Origin  and  Purpose  of  This  Biile  is 
well  stated  in  Drury  v.  Clark,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  430,  as  fol- 
lows: "This  mode  of  statement  in 
cases  where  junior  incumbrancers  are 
made  parties  to  a  foreclosure  suit  was 
introduced  into  the  practice  of  the  Court 
of  Chancery  by  the  rules  of  Chancel- 
lor Walworth.  The  rule  was  made  to 
obviate  the  inconvenience  which  mort- 
gagees had  encountered  in  foreclosure 
suits,  when  they  were  compelled  to 
wait  the  determination  of  all  the  rights 
and  equities  of  junior  incumbrancers 
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interest  in  the  controversy,  without  averring  that  his  rights  are 
subject  to  those  of  the  plaintiff,  is  insufificient.*  But  such  an  alle- 
gation, however  defective,  is  waived  if  the  defendant  thus  referred 
to  answers  to  tVie  merits  and  comes  to  the  trial  without  objection,* 
and  furthermore  the  defect  is  amendable.' 


and  purchasers  among  themselves,  be- 
fore a  decree  could  be  obtained  for  the 
foreclosure  of  the  first  mortgage. 
Renwick  v.  Macomb,  Hopk.  (N.  Y.) 
277.  The  effect  of  the  rule  was  to  post- 
pone to  the  sale  any  litigation  between 
junior  incumbrancers  who  were  co-de- 
fendants. Such  disputes  were  thus 
deferred  until  it  was  ascertained  that 
there  would  be  a  surplus  after  satisfy- 
ing the  plaintiff's  mortgage,  which  sur- 
plus was  the  only  fund  which  such  a 
litigation  concerned  or  which  it  should 
affect.  See  Tower  v.  White,  10  Paige 
(N.  Y.)  395;  Farmers'  L.  &  T.  Co.  v. 
Seymour,  9  Paige  (N.  Y.)  545;  Union 
Ins.  Co.  V.  Van  Rensselaer,  4  Paige 
(N.  Y.)  85.  If  the  rule  of  pleading 
under  the  code  is  stated  correctly  in  the 
defendant's  points,  this  beneficial  re- 
form will  be  set  aside,  and  foreclosure 
suits  will  bristle  with  new  difficulties. 
The  plaintiff  will  be  compelled  to  state 
a  variety  of  issues  to  different  defend- 
ants, issues  in  which  he  has  no  inter- 
est, and  to  await  their  determination 
among  the  defendants  whom  he  is 
bound  to  make  parties.  This  should 
not  be  permitted  if  possible,  and  is 
not,  I  think,  required.  The  complaint 
before  us  states  that  these  various 
defendants  have  or  claim  each  some 
interest  in  or  lien  upon  the  mortgaged 
premises,  but  in  every  case  such  lien 
or  interest  is  subsequent  and  subject  to 
the  plaintiff's  mortgage.  This  states 
sufficiently  all  that  is  necessary  for  the 
plaintiff's  purpose.  The  fact  that  these 
defendants  have  or  claim  some  interest 
in  the  lands  mortgaged  makes  them 
proper  parties  to  the  foreclosure,  and 
the  fact  that  these  interests, are  subse- 
quent to  the  plaintiff's  lien  render  it 
unimportant  to  him  or  to  the  purposes 
of  his  suit,  so  long  as  that  is  confined 
to  the  foreclosure  and  sale  under  his 
mortgage,  what  the  particular  rights  of 
these  defendants  are.  They  are  only 
interested  in  the  eventual  surplus,  if 
anv,  and  their  respective  interests  are 
material  only  among  themselves,  and 
not  to  him.  All  that  the  plaintiff  asks 
is  a  foreclosure  of  his  mortgage  against 
their  estates  or  interests,  and  it  is  suffi- 
cient for  that  purpose  and  to  justify 


making  them  parties  that  they  have 
or  claim  some  interests  or  estates,  but 
these,  whatever  they  are,  are  subject  to 
his  mortgage.  Any  detail  of  their  titles 
or  the  extent  and  relative  priority  of 
their  interests  would  be  superfluous  if 
the  suit  is  confined  to  the  first  mort- 
gage and  the  judgment  proceeds  no 
further." 

In  Hbrton  v.  Long,  2  Wash.  436,  th^ 
court  thus  testifies  to  the  prevalence  of 
the  rule:  "  It  is  contended  by  the  ap- 
pellant that  the  complaint  should  have 
alleged  what  interest  the  appellee  had 
in  the  lands  which  plaintiff  sought  to 
foreclose.  The  sufficiency  of  the  com- 
plaint in  this  respect,  it  seems  to  us, 
is  established  by  almost  universal 
usage.  The  form  prescribed  by  Estee 
is:  '  The  defendant  has  or  claims  some 
interest  in  or  lien  upon  the  said  real 
property;  but  the  same,  whatever  it 
may  be,  is  subject  to  the  lien  of  the 
said  mortgage.'  This  is  substantially 
the  same  as  the  tenth  allegation  in  the 
complaint  in  this  clause,  and  is  all  the 
allegation  that  is  necessary." 

In  Alabama  this  rule  is  limited  to 
averments  concerning  subsequent  en- 
cumbrancers. Wells  V.  American 
Mortg.  Co.,  109  Ala.  430. 

Averment  Sufficient  to  Sostain  Personal 
Judgment.  —  An  allegation  that  the 
defendant,  who  was  a  grantee  of  the 
premises,  covenanted  and  agreed  to 
pay  the  mortgage  debt  and  discharge 
the  lien  is  sufficient  to  sustain  a  per- 
sonal judgment  against  him  for  a  defi- 
ciency. Pellier  v.  Gillespie,  67  Cal. 
582. 

1.  Short  V.  Nooner,  16  Kan.  220; 
Blandin  v.  Wade,  20  Kan.  255;  Aid- 
rich  V.  Lapham,  6  How.  Pr.  (N. .  Y. 
Supreme  Ct.)  129. 

2.  Clay  V.  Hildebrand,  34  Kan.  703; 
Wells  V.  American  Mortg.  Co.,  109 
Ala.  430. 

3.  Gray  v.  Franks,  86  Mich.  382, 
holding  that  where  the  mortgagor's 
children  were  made  defendants,  but  the 
bill  failed  to  allege  that  they  were  his 
heirs  at  law,  an  objection  on  this 
ground  was  not  available  to  his  widow, 
and  that  even  if  the  bill  were  insuffi- 
cient  in    this    particular,   amendment 
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(b)  Wife's  Interest.  — ^  The  dower  interest  of  a  wife  is  not  barred  by 
a  decree  obtained  in  pursuance  of  a  bill  which  merely  alleges  that 
she  has  or  claims  some  interest  in  the  mortgaged  premises  "as 
subsequent  purchaser  or  incumbrancer  or  otherwise."  * 

(c)  Interests  of  Infant  Defendants.  — Where  some  or  all  of  the  defend- 
ants to  the  foreclosure  proceeding  are  infants,  it  has  been  held 
insufficient  to  allege  merely  that  they  have  some  interest.  The 
complaint  should  set  out  the  requisite  facts  to  show  what  their 
interests  are.* 

(d)  Executor's  Interest.  —  Where  the  note  and  mortgage  were  made 
by  one  as  executor  and  trustee,  in  his  representative  capacity, 
it  is  not  necessary  to  allege  in  the  complaint,  on  foreclosure,  that 
the  mortgagor  was  what  he  purported  to  be.'  Nor,  since  he  and 
his  grantees  are  estopped  from  denying  his  appointment  and 
authority,  need  the  complaint  set  forth  the  time  and  manner  of 
such  appointment.* 

d.  Prayer  for  Relief — (i)  In  General — Prayer  to  be  Adapted  to 
Belief  Desired.  —  The  prayer  for  relief  is  one  of  the  most  important 
parts  of  the  bill,*  petition,  or  complaint,  because  upon  it  the 
decree  must  generally  be  based.* 

Contents  of  Prayer.  —  In  a  bill  of  foreclosure  the  prayer  should  ask 
that  the  defendants  be  foreclosed  of  all  equity  of  redemption 
in  the  mortgaged  premises,  that  the  latter  be  sold  and  the  pro- 


would  be  permitted  in  the  Supreme 
Court.  Armstrong  v.  Ross,  20  N.  J. 
Eq.  109,  where  the  priority  of  com- 
plainant's mortgage  depended  upon  a 
showing  that  it  was  given  for  unpajd 
purchase  money,  and  that  subsequent 
mortgagees  had  notice  thereof.  The 
bill  omitted  these  allegations  and  was 
therefore  held  defective,  but  amend- 
ment was  permitted. 

1.  Lewis  V.  Smith,  9  N.  Y.  502; 
Payn  v.  Grant,  23  Hun  (N.  Y.)  134; 
Merchants'  Bank  v.  Thomson,  55  N. 
Y.  7;  Emigrant  Industrial  Sav.  Bank 
V.  Goldman,  75  N.  Y.  127;  Keeler  v. 
McNeirney,  6  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  363;  Frost  v.  Koon,  30 
N.  Y.  428. 

2.  Aldrich  v.  Lapham,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  129. 

8.  Kingsland  v.  Stokes,  25  Hun  (N. 
Y.)  107,  affirmed  58  How.  Pr.  (N.  Y.)  i. 

4.  Skelton  v.  Scott,  18  Hun  (N.  Y.) 
375. 

6.  I  Daniell  Ch.  Pr.  (6th  ed.)  378,  379. 
where  the  author  says:  "  This  part  of 
the  bill,  therefore,  should  contain  an 
accurate  specification  of  the  matters  to 
be  decreed;  and,  in  complicated  cases, 
the  framing  of  it  requires  great  care 
and  attention;  for,  although  where  the 


prayer  does  not  extend  to  embrace  all 
the  relief  to  which  the  plaintiff  may 
at  the  hearing  show  a  right,  the  defi- 
cient relief  may  be  supplied  under  the 
general  prayer,  yet  such  relief  must  be  ■ 
consistent  with  that  specifically  prayed, 
as  we'll  as  with  the  case  made  by  the  bill ; 
for  the  court  will  not  suffer  a  defendant 
to  be  taken  by  surprise,  and  permit  a 
plaintiff  to  neglect  and  pass  over  the 
prayer  he  has  made,  and  take  another 
decree,  even  though  it  be  according 
to  the  case  made  by  his  bill."  Chal- 
mers V.  Chambers,  6  Har.  &  J.  (Md.) 
29.  Compare  Hall  v.  Fowlkes,  9  Heisk. 
(Tenn.)  745.  See  generally  article 
Bills  in  Equity,  vol.  3,  p.  346  et  seq. 

6.  Decree  Most  Conform  to  Prayer  — 
California.  —  Raun  v.  Reynolds,  11 
Cal.  15.  Compare  Hibernia  Sav.,  etc., 
Soc.  V.  Clarke,  no  Cal.  27. 

Illinois.  —  Means  v.  Means,  42  111. 
50;  Gammon  v.  Wright,  31  111.  App. 
353;    Woodworth  v.   Huntoon,  40   111. 

131. 
Iowa.  —  Knowles  v.  Rablin,  20  Iowa 

lOI. 

N'ew  York.  —  Simonson  v.  Blake,  12 
Abb.   Pr.  (N.  Y.  Supreme  Ct.)  331. 

Tennessee.  —  Bradshaw  v.  Van  Valk- 
enburg,  97  Tenn.  316. 
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cecds  applied  to  the  liquidation  of  the  mortgage  debt  and  the  costs 
of  suit,*  that  the  defendant  be  adjudged  to  pay  any  deficiency 
remaining  after  such  an  application  of  the  proceeds,  and  for  such 
other  relief  as  may  be  just  and  equitable.*  In  some  of  the  states 
there  are  statutes  which  expressly  restrict  the  relief  which  a 
plaintiff  may  obtain  under  a  decree  rendered  by  default  to  that 
which  is  specifically  demanded  in  the  prayer.' 


1.  Prayer  in  Bill  by  Second  Mortgagee. — 
A  bill  to  foreclose  a  second  mortgage 
need  not  pray  for  the  sale  of  a  tract  of 
land  not  included  therein  though  cov- 
ered by  the  first  mortgage.  Lambert- 
ville  Nat.  Bank  v.  McCready  Bag,  etc., 
Co.,  (N.  J.  1888)  15  Atl.Rep.  388. 

2.  Raun  v.  Reynolds,  11  Cal.  15; 
Simonson  v.  Blake,  12  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  331.  See  also  i  Abbott's 
Forms,  p.  600. 

Relief  Obtainable  nnder  General 
Prayer.  —  A  prayer  for  such  general  re- 
lief as  may  be  just  and  equitable  will 
not  authorize  the  rendition  of  a  per- 
sonal judgment  against  the  wife  of  the 
mortgagor  who  joined  in  the  mortgage 
in  order  to  relinquish  her  right  of 
dower.     Long  v.  Herrick,  26  Fla.  356. 

And  a  bill  to  have  a  mortgage  deed 
recorded  which  contains  a  general 
prayer  for  relief  will  not  support  a  de- 
cree that  the  mortgaged  premises  be 
sold.  Chalmers  v.  Chambers,  6  Har. 
&  J.  (Md.)  29,  where  the  court  said: 
"  As  to  the  relief  to  be  given  under  a 
general  prayer,  the  rule  is  that  it 
must  be  agreeable  to  the  case  made 
by  the  bill,  and  not  different  from  it 
or  inconsistent  with  it.  The  case  made 
by  the  bill  here  is  the  execution  of  the 
mortgage  deed,  and  the  omission  to 
have  it  recorded  within  the  period 
prescribed  by  law;  and  the  relief 
given  is  a  sale  of  the  mortgage  prem- 
ises to  pay  the  mortgage  debt.  Is  this 
relief  agreeable  to  the  case  made  by 
the  bill  ?  is  the  particular  point  to  be 
by  us  decided  In  forming  an  opinion 
on  it,  we  have  not  much  hesitation. 
Can  that  relief  be  said  to  be  agreeable 
to  a  case  made  in  a  bill  which  must 
from  its  nature  be  founded  on  another 
and  a  different  case  ?  A  decree  to  fore- 
close and  sell  mortgaged  premises 
must  be  based  on  the  nonpayment  of 
the  mortgage  money  at  the  stipulated 
time,  and  of  this  the  chancellor  ought 
to  be  convinced  when  he  makes  the 
decree.  It  should  be  stated  in  the  bill 
specifically,  that  the  defendant  may  not 
be  surprised,  but  may  have  an  oppor- 


tunity to  show  the  mortgage  money 
paid  and  satisfied.  This  bill  was  filed 
about  the  time  the  first  instalment  of 
the  mortgage  money  became  due,  and 
twelve  months  before  the  residue  of  it 
was  payable,  and  if  the  case  set  forth 
in  the  bill  had  apprised  the  defendants 
of  the  object  of  the  complainant  to 
foreclose  and  sell,  they  might  have 
shown  the  first  instalment  paid,  and 
that  at  the  time  of  the  filing  of  the  bill 
the  complainant  was  not  entitled  to  the 
redress  asked  by  him;  at  least  they 
might  have  had  an  opportunity  of 
showing  this,  which  the  bill  as  framed 
deprived  them  of.  There  must  have 
been,  on  the  hearing  of  this  case,  a 
total  desertion  of  the  specific  relief 
prayed,  and  under  the  general  prayer 
specific  relief  of  another  description 
asked,  which  is  wholly  inadmissible. 
The  bill  made  for  one  purpose  cannot 
be  made  to  answer  another." 

In  a  suit  to  foreclose  a  purchase- 
money  mortgage,  during  the  course  of 
which  it  is  shown  that  the  mortgage  is 
void,  the  vendor's  lien  for  the  amount 
of  the  mortgage  may  be  enforced 
under  a  prayer  for  general  relief. 
Mutual  Bldg.,  etc.,  Assoc,  v.  Wyeth, 
105  Ala.  639. 

In  Neiu  jersey  it  is  stated  as  the  set- 
tled rule  that  under  a  prayer  for  gen- 
eral relief  any  relief  will  be  granted  to 
which  the  complainant  proves  himself 
entitled  on  the  facts  stated.  Graham 
V.  Berryman,  19  N.  J.  Eq.  29. 

3.  Code  Provisions.  —  Cal.  Practice 
Act,  §  147,  construed  in  San  Francisco 
Sav.  etc.,  Soc.  v.  Thompson,  34  Cal. 
76;  Parrott  v.  Den,  34  Cal.  79. 

Ky.  Code,  §  90,  construed  in  Hans- 
ford V.  Holdam.  14  Bush  (Ky.)  210. 

N.  Y.  Code,  §  1207,  construed  in 
Peck  V.  New  York,  etc.,  R.  Co.,  85  N. 
Y.  246;  Kelly  v.  Downing,  42  N.  Y. 
71;  Simonson  v.  Blake,  20  How.  Pr.  (N. 
Y.  Supreme  Ct.)  484. 

Statute  Not  Available  to  a  Stranger.  — 
Such  a  statute  is  intended,  however, 
for  the  protection  of  defendants,  and 
cannot  be  invoked   in   an   attack  upon 
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Construction  of  Statute.  —  A  statute,  in  providing  that  no  decree 
broader  than  the  prayer  can  be  rendered  in  the  absence  of  an 
answer,  does  not  authorize  such  decree  upon  the  fiHng  of  a  mere 
demurrer.* 

(2)  Deficiency  Judgments  under  General  Prayer.  —  Under  pro- 
visions last  above  mentioned  it  has  been  held  that  a  personal  judg- 
ment for  deficiency  cannot  be  rendered  against  the  defendant  under 
a  prayer  for  mere  general  relief.*  Generally,  however,  in  the 
absence  of  a  contrary  statute,  a  personal  judgment  for  deficiency 
may  be  rendered  upon  a  prayer  for  general  relief,*  and  at  any 


the  judgment  by  one  who  is  neither  a 
defendant  nor  interested  in  the  defense. 
Peck  V.  New  York,  etc.,  R.  Co.,  85  N. 
Y.  246. 

1.  Kelly  V.  Downing,  42  N.  Y.  71. 

2.  Simonson  -'.  Blake,  20  How.  Pr. 
(N.  Y.  Supreme  Ct.)  484;  Hansford  v. 
Holdam,  14  Bush  (Ky.)  210;  Califor- 
nia Bank  v.  Dyer,  14  Wash.  279.  In 
the  case  first  cited,  the  court,  in  con- 
struing ,the  section  of  the  New  York 
Code,  said:  "  The  rule  established  by 
that  section  applies  to  all  cases.  The 
relief  granted  to  a  plaintiff  in  a  case  in 
which  there  is  no  answer  cannot  ex- 
ceed that  which  he  demands  in  his 
complaint.  It  is  not  sufficient  that  he 
states  facts  sufficient  to  entitle  him  to 
the  relief;  he  must  also  ask  for  it. 
The  effect  of  this  rule  in  cases  like  the 
present  is  that  the  complaint  must  ask 
for  a  judgment  for  the  deficiency,  if 
any  shall  exist  after  the  sale,  agajnst  a 
purchase  of  the  land  or  an  assignor 
or  guarantor  of  the  mortgage  who  may 
be  liable  for  the  debt,  in  order  to  au- 
thorize the  court  to  render  such  a 
judgment.  The  rule  is  manifestly  just. 
In  the  present  case  this  defendant  has 
been  adjudged  to  pay  what  the  mort- 
gaged premises  failed  to  satisfy  of  the 
mortgage,  not  only  without  any  notice 
that  he  was  to  be  held  to  such  a  liability, 
and  that  he  should  therefore  attend  the 
sale  and  protect  himself,  but  without 
any  opportunity  to  be  heard  upon  the 
question  of  his  liability,  or  any  notice 
that  he  was  sued  upon  it.  Such  a  prac- 
tice or  course  of  proceeding  is  unjust 
and  oppressive,  and  is  not  to  be 
favored.  The  objection  to  this  judg- 
ment is  not  to  its  irregularity,  but 
that  it  is  altogether  unauthorized,  and 
void  or  voidable  for  want  of  authority 
in  the  court  to  render  it." 

In  Ohio  it  was  held  that  such  a  judg- 
ment cannot  be  rendered  against  the 
mortgagor  unless  the  prayer  specifically 


asks  therefor,  though  the  court  con- 
ceded that  an  execution  might  issue 
for  any  balance  after  exhausting  the 
proceeds  of  the  mortgaged  property. 
Giddings  v.  Barney,  31  Ohio  St.  So, 
where  the  prayer  was  as  follows: 
"  That  the  amount  and  priority  of 
liens  be  determined,  and  the  amount 
of  his  liens  be  paid  him  out  of  the  pro- 
ceeds of  sale  of  the  said  premises,  and 
for  other  and  further  relief." 

England.  —  In  a  late  English  case 
where  the  statement  of  claim  in  fore- 
closure alleged  that  a  specific  sum  was 
due,  but  asked  for  an  account  to  be 
taken,  and  the  defendant  failed  to  ap- 
pear, it  was  held  that  judgment  should 
be  rendered,  not  for  the  specific  sum 
alleged,  but  for  that  found  due  on  tak- 
ing the  account.  Faithfull  v.  Woodley, 
43  Ch.  Div.  287. 

In  Virginia  the  court  recently  took 
occasion  to  say  that  it  was  the  better 
practice  to  pray  for  a  deficiency. 
Fisher  v.  White,  (Va.  1897)  26  S.  E. 
Rep.  573- 

3.  Ohio  Cent.  R.  Co.  v.  Central  Trust 
Co.,  133  U.  S.  91;  Shepherd  v.  Pepper, 
133  U.  S.  651;  Mattair  v.  Card,  18  Fla. 
761,  where  the  court  said:  "  It  is  urged 
also  that  the  bill  does  not  pray  a  per- 
sonal judgment  for  the  deficiency,  and, 
therefore,  the  decree  in  charging  him 
with  the  deficiency  is  wrong.  But  it  is 
not  necessary  that  a  prayer  for  a  judg- 
ment or  execution  for  any  deficiency 
shall  be  made  by  the  bill.  The  bill 
concludes  with  a  prayer  for  other  and 
further  relief  generally,  and  this  is 
suflScient.  Rule  89,  regulating  the 
practice  in  equity,  authorizes  a  decree 
for  any  such  deficiency,  and  provides 
that  execution  may  issue  therefor." 
Foote  V.  Sprague,  13  Kan.  155,  where 
the  petition  merely  asked  for  a  fore- 
closure and  that  execution  issue  for  the 
balance  due,  and  this  was  held  suffi- 
cient  in    the  Supreme   Court.     Grand 
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rate  a  petition  which  contains  no  specific  prayer  for  a  deficiency 
may  be  amended  even  after  decree  so  as  to  include  such  a 
demand.* 

2.  The  Answer — a.  In  GENERAL.  —  A  foreclosure  suit,  Hke  any 
other,  can,  of  course,  be  defended  only  on  the  grounds  properly 
averred  in  the  answer.*  The  denials  of  the  answer  should  be 
specific,  and  it  should  contain  averments  of  ultimate  facts,  and 
not  mere  conclusions.'     Where  the  answer  admits  the  execution 


Island  Sav.,  etc.,  Assoc.  ?'.  Moore, 
40  Neb.  686,  where  Irvine,  Com- 
missioner, in  an  able  opinion,  re- 
views the  authorities  on  this  point. 
Nolen  V.  Woods,  12  Lea  (Tenn.)  615; 
Huse  V.  Washburn,  59  Wis.  414;  Olin- 
ger  V.  Liddle,  55  Wis.  621. 

1.  Foote  V.  Sprague,  13  Kan.  155; 
Grand  Island  Sav.,  etc.,  Assoc,  v. 
Moore,  40  Neb.  686. 

Motion  Tantamount  to  Amendment  — 
The  mere  filing  of  a  motion  for  such 
deficiency,  notice  being  served  upon  the 
defendant,  will  be  treated  as  an  amend- 
ment for  that  purpose.  Grand  Island 
Sav.,  etc.,  Assoc,  v.  Moore,  40  Neb. 
686.  Compare  Huse  v.  Washburn,  59 
Wis.  414. 

Application  Necessary.  —  The  plaintiff 
must,  however,  make  the  application 
in  some  form,  for  the  court  is  not  re- 
quired in  any  event  to  render  such  a 
judgment  stio  motu.  O'Neal  v.  Hart, 
(Cal.  1897)  47  Pac.  Rep.  926. 

2.  Higman  v.  Stewart,  38  Mich.  513. 

Defense  Must  be  Pleaded.  —  A  defend- 
ant claiming  under  the  mortgagor  who 
pleads  no  facts  constituting  a  defense 
against  the  plaintiff,  who  is  an  admin- 
istrator, will  not  be  permitted  to  raise 
a  question  as  to  whether  plaintiff  is  the 
real  party  in  interest,  nor  as  to  the  va- 
lidity and  effect  of  an  assignment  of  the 
debt  to  such  an  administrator.  Burnett 
-'.  Lyford,  93  Cal.  114. 

3.  Sham  Denials  and  Legal  Conclu- 
sions.—  A  denial  that  there  is  "  any 
sum  whatever  due  on  said  pretended 
note  and  mortgage "  puts  in  issue 
no  fact  and  offers  no  defense. 
Baldwin  v.  Burt.  43  Neb.  260;  Gray 
V.  Elbling,  35  Neb.  278.  Compare 
Wells  V.  McPike,  21  Cal.  216;  Seeley 
V.  Engell,  17  Barb.  (N.  Y.)  530;  Drake 
V.  Cockroft,  4  E.  D.  Smith  (N.  Y.)  34. 
See  generally  articles  Answers  in 
Code  Pleading,  vol.    i,  p.    777,   and 

AnSV^teRS  in  EQflTY  PLEADING,    Vol.    I, 

p.  863. 

Where  the  complaint  alleges  that  the 
mortgage    was    executed    "  with    the 


same  condition  as  the  said  bond  "  it  is 
not  a  suflScient  denial  to  allege  in  the 
answer  that  the  mortgage  does  not  con- 
tain the  same  clause  as  that  expressed 
in  the  bond;  the  proper  method  of  rais- 
ing the  question  is  to  set  forth  a  copy 
of  the  mortgage  and  aver  matters  of 
avoidance.  Dimon  v.  Dunn,  15  N.  Y. 
498,  where  the  court  said:  "  To  say, 
as  this  answer  does,  that  the  mortgage 
does  not  contain  any  condition,  agree- 
ment, or  clause  in  the  terms  stated  in 
the  averment  in  the  complaint,  where  it 
sets  out  the  condition  of  the  bond,  does 
not  meet  the  substance  of  the  allega- 
tion that  the  mortgage  has  the  same 
condition  as  the  bond.  It  simply 
pleads  the  existence  cf  certain  lan- 
guage, without  denying  the  substance 
of  the  contract  as  set  out  in  the  com- 
plaint, and  without  setting  out  the  con- 
tract itself,  so  that  -the  court  may  see 
what  it  is.  It  may  well  be  that  noth- 
ing is  said,  in  terms,  in  the  mortgage, 
as  to  the  effect  of  the  nonpayment  of 
interest;  and  yet  it  may  refer  to  the 
bond  in  such  a  manner  as  to  adopt  its 
provisions.  It  is  not  stated,  either  in 
the  complaint  or  the  answer,  that  there 
was  any  covenant  in  the  mortgage  for 
the  payment  of  the  debt.  Assuming 
that  there  is  no  such  covenant,  the 
bond  is  the  only  personal  obligation. 
The  object  of  the  mortgage  is  to  rein- 
force that  obligation;  and  a  reference 
in  the  mortgage  to  the  paper  contain- 
ing such  obligation  makes  the  bond  a 
part  of  the  mortgage  for  all  essential 
purposes.  The  answer,  to  present  a 
bar  to  a  foreclosure,  should,  at  least, 
have  shown  that  there  was  nothing  on 
the  face  of  the  mortgage  to  connect  it 
with  the  bond." 

An  averment  in  the  answer  that  the 
mortgage  was  "of  no  binding  force 
and  effect,  and  no  lien  upon  the  farm 
and  premises,"  is  simply  the  statement 
of  a  conclusion,  and  is  unavailing. 
Caryl  v.  Williams,  7  Lans.  (N.  Y.)  416. 

Affidavit  of  Defense  in  Pennsylvania.  — 
Under   the    Pennsylvania    method    of 
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of  the  note  and  mortgage,  and  contains  no  denial  that  the  amount 
claimed  is  due,  nothing  is  left  for  the  plaintiff  to  prove.* 

b.  Specific  Pleas  —  (i)  Introductory  Statement.  —  It  is  not 
within  the  scope  of  this  article  to  discuss  the  validity  and  effect  of 
the  various  defenses  that  may  be  urged  against  a  bill  of  fore- 
closure.* The  treatment  of  answers  herein  is  confined  to  showing 
not  what,  but  how,  to  plead,  and  to  the  more  common  defenses. 

(2)  Pleading  Payment.  —  Where  the  defense  is  that  the  debt 


foreclosure  by  scire  facias,  an  affidavit 
of  defense  which  denies  the  indebted- 
ness but  fails  to  deny  the  execution  of 
the  mortgage  is  insufficient  to  prevent 
the  entry  of  a  judgment.  May  v. 
Meehan,   159    Pa.  St.  419. 

Answer  to  Cross-complaint  or  Cross-bill. 
—  A  general  denial  to  a  cross-com- 
plaint in  foreclosure  is  not  limited  by 
consistent  specific  denials  united  there- 
with.    Porter  7j.  Grady,  21  Colo.  74. 

And  where  the  cross-bill  of  a  judg- 
ment creditor,  claiming  a  prior  equity, 
merely  alleges  notice  on  the  part  of  the 
mortgagee  an  answer  by  the  latter 
simply  denying  notice  was  held  suffici- 
ent. Blair  v.  St.  Louis,  etc.,  R.  Co.,  27 
Fed.  Rep.  176.  Brewer,  J.,  delivering 
the  opinion,  says:  "  The  other  propo- 
sition of  counsel  is  that,  by  the  equity 
rules  of  pleading,  Mr.  Fogg  was  en- 
titled to  a  decree.  He  claims  that  Mr. 
Blair  in  his  answer  only  denied 
notice,  and  that  that  was  not  suffi- 
cient. When  he  claimed  to  be  an  inno- 
cent purchaser  for  value,  without 
notice,  he  should  have  stated  in  his 
answer  the  mortgage,  its  date,  the 
purpose,  the  contents,  and  the  consid- 
eration paid;  that  the  consideration 
was  paid  in  good  faith,  and  when  it 
was  paid.  As  he  was  specially  charged 
with  notice,  he  shculd  deny  the  cir- 
cumstances from  which  notice  could  be 
inferred.  I  do  not  so  understand  the 
rules  of  equity  pleading.  Prior  record 
title  was  in  the  mortgagee.  Mr.  Fogg 
comes  in  by  his  cross-bill  and  insists 
that  though  he  has  a  junior  title  of 
record  he  has  a  prior  equity.  Now, 
under  those  circumstances,  it  seems  to 
me  that  it  is  for  him  to  allege  all  the 
facts  tending  to  show  that  the  party 
having  the  prior  legal  title  had  notice, 
etc.,  and  when  he  has  done  this,  it  is 
sufficient  in  the  answer  to  deny,  and 
not  necessary  to  go  further,  and  spe- 
cifically allege  all  the'  matters  above 
stated." 

Effect  of  Denial  of  Delivery  or  Execution 


of  Mortgage.  —  A  denial  in  the  answer 
of  the  delivery  of  the  mortgage  will 
not  overcome  the  presumption  of  de- 
livery arising  from  the  possession  of 
that  instrument  in  proper  form  by 
the  mortgagee.  Commercial  Bank  v. 
Reckless,  5  N.  J.  Eq.  650.  But  the 
execution  of  the  mortgage  may  be  put 
in  issue  by  means  of  a  stipulation  as  to 
the  legal  effect  of  the  answer.  Alta 
Silver  Min.  Co.  v.  Alta  Placer  Min. 
Co.,  78  Cal.  629,  where  it  is  said: 
"  Plaintiff  filed  amendments  to  its  com- 
plaint, alleging,  among  other  thirfgs, 
the  execution  and  delivery  by  the  cor- 
poration of  the  mortgage;  and  the 
parties  entered  into  a  stipulation  that 
'  for  all  the  purposes  of  the  trial  and 
determination  of  the  rights  of  said 
parties  in  this  action,  the  said  amended 
answer  shall  be  deemed,  taken,  and 
treated  as  a  special  denial  and  traverse 
of  the  said  amendments  to  said  com- 
plaint, the  same  as  if  a  new  and  an 
additional  answer  had  been  made,  and 
served,  and  filed,  denying  the  same 
specifically  as  required  by  law.'  This 
was  su^cient  to  put  in  issue  the  exe- 
cution by  the  corporation  of  the  said 
mortgage." 

1.  Cooley  V.  Hobart,  8  Iowa  358. 

And  a  Denial  of  the  Bemaining  Allega- 
tions after  so  admitting  the  execution 
of  the  mortgage  puts  nothing  in  issue. 
Kay  V.  Churchill,  10  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  83,  affirming  25  Hun 
(N.  Y.)  193. 

Vague  Admission  without  Denial.  — 
So,  where  the  answers  of  part  of  the 
defendants  admit  that  the  mortgagor 
made  "some  such"  bonds  and  mort- 
gages as  the  second  and  third  men- 
tioned in  the  bill,  the  complainant  need 
offer  no  proof  as  to  these  except  the 
production  of  the  instruments.  Wills 
V.  McKinney,  30  N.  J.  Eq.  465. 

2.  Many  of  these  form  titles  in  the 
Am.  and  Eng.  Encyc.  of  Law,  such  as 
Fraud,  Usury,  etc.,  and  can  be  investi- 
gated there. 
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secured  by  the  mortgage  has  been  paid,  all  the  facts  should  be 
clearly  and  specifically  pleaded.* 

(3)  Pleading  Fraud.  —  Where  the  defense  is  fraud  the  facts  con- 
stituting it  should  be  set  out,  and  a  mere  allegation  that  the  note 
was  obtained  by  fraud  is  insufficient.* 

(4)  Pleading  Usury.  —  Even  more  than  other  defenses  usn'-y 
must  be  specifically  pleaded,  and  a  general  charge  of  usury  with- 
out setting  out  the  facts  will  avail  nothing.*  Unless  the  answer 
contains  express  allegations  to  the  contrary  an  alleged  violation 
of  the  usury  laws  will  be  presumed  to  refer  to  the  lex  fori,  and 
usury  by  virtue  of  the  laws  of  another  state  is  not  a  good  defense 
under  such  an  averment.*  An  answer  alleging  usury  on  informa- 
tion and  belief  and  showa  by  affidavits  to  be  false  will  be  strickc:a 
out  as  sham.* 

3.  Cross-bill,  Cross-petition,  or  Cross-complaint — a.  In  General  — 
A  cross-bill  under  the  chancery  practice  is  a  pleading  filed  by 
,a  defendant  in  order  to  obtain  affirmative  relief  not  available 
mnder  an  ordinary  answer,®  and  the  rule  is  that  a  defendant  is 
entitled  to  no  cross-relief  against  a  co-defendant  upon  any  state- 
ment in  his  answer,  but  must  file  a  cross-bill  against  such  co-de- 
fendant and  pray  relief  and  serve  process  upon  him.''     The  codes 


1.  In  Woods  V.  Almand,  97  Ga.  255, 
the  court  thus  commented  upon  the 
allegations  of  the  answer  in  law  cases: 
"  In  defendant's  answer  to  the  rule 
nisi  he  alleged  that  his  '  obligation  as 
to  said  mortgage  has  long  since  been 
entirely  discharged;  that  said  mort- 
gage was  given  as  security  only,  and 
for  the  purpose  of  trading  on  an 
open  account;'  that  he  '  has  paid  plain- 
tiff in   full   of  all  indebtedness   what- 

s«vcr;'  that    he   '  owns  no  land  as  de- 

Bcribed  in  the  petition,  nor  did  he  dic- 

ite  any  such  description;'  and  '  that 

is   not   indebted  to  plaintiff  in  any 

lanner  or  form  whatever.'     This  plea 

Iwas   sworn    to   by  defendant.     It  was 

[Stricken  [out]  on  demurrer,  because  it 

lid  not  clearly  and  distinctly  set  out 
lany  matter  of  defense.  Defendant  ex- 
Icepted,  alleging  that  this  decision  was 
[contrary  to   law;  that  he  or  his  attor- 

ley  never  had  notice  of  said  demurrer 
Mwhich  was  heard  when  reached  on 
]call  of  docket);  and  that  said  demurrer 
|was  made    on    the  day  next  to  the  last 

lay  of  court,  and  passed  on  the  same 
^day."     See  generally  article  Payment. 

2.  McMurray  v.  Gifford,  5  How.  Pr. 
|XN.  Y.  Supreme  Ct.)  14.  See  generally 
{,article  Fraud. 

In  Georgia  a  plea  of  not  indebted, 
I  though  supplemented  by  an  allegation 
Lthat   the   mortgage  "  was  obtained  by 


fraud  on  the  part  of  the  plaintiff,"  was 
held  to  have  been  properly  stricken 
out.  .  Woods  V.  Roberts,  97  Ga.  254. 

3.  Mosier  v.  Norton,  83  111.  519, 
where  the  court  said:  "  The  answer 
does  not  disclose  facts  showing  where- 
in the  usury  consists;  the  uniform  prac- 
tice requires  the  usurious  contract 
must  be  proved  as  stated.  The  rule  is 
the  same  in  chancery  as  at  law.  Such 
a  defense  is  regarded  as  in  the  nature 
of  a  penal  action,  and  not  only  is 
great  strictness  required  in  the  plead- 
ing, but  the  contract  must  be  proven 
as  alleged,  by  a  clear  preponderance  of 
the  evidence."  See  generally  article 
Usury. 

4.  Dolman  v.  Cook.  14  N.  J.  Eq.  56; 
Campion  v.  Kille,  14  N.  J.  Eq.  229; 
Atwater  v.  Walker,  16  N.  J.  Eq.  42; 
Cotheal  v.  Blydenburgh,  5  N.J.  Eq.  19. 

5.  Kay  v.  Churchill,  10  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  83,  affirmed  25 
Hun  (N.  Y.)  193. 

6.  Daniell  Ch.  Pr.  1548. 

See  generally  article  Cross-bills, 
vol.   5,  p.  624. 

A  cross-bill  is  necessary  where  one 
defendant  seeks  to  impeach  the  mort- 
gage of  a  co-defendant.  Brinkerhoff 
V.  Franklin,  21  N.  J.  Eq.  334 

7.  Ringo  V.  Woodruff,  43  Ark.  469, 
where  the  rule  was  thus  applied  by 
the  court:  "  Several  of  the  defendants 
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of  procedure  have  provided  an  equivalent  in  the  form  of  cross- 
complaints  and  cross-petitions,  which  are  substantially  governed 
by  the  same  rules  as  cross-bills.*  Cross-bills  and  cross-complaints 
in  foreclosure,  as  in  other  proceedings,  must  be  germane  to  the 
subject-matter  of  the  original  pleading.* 


insist,  in  their  respective  answers,  that 
the  levy  on  block  ten,  in  Woodruff's 
addition,  to  satisfy  the  execution  is- 
sued on  the  judgment  recovered  by 
plaintiff  against  Woodruff,  should  be 
first  exhausted  before  the  sale  of  any 
part  of  the  property  described  in  plain- 
tiff's mortgage;  and  that,  in  the  event 
plaintiff's  mortgage  should  be  held  a 
valid  and  subsisting  Jien  on  the  tracts, 
lots,  and  blocks  respectively  claimed  by 
them,  and  the  enforcement  thereof  is 
not  barred  by  the  statute  of  limita- 
tions, such  tracts,  lots,  and  blocks 
should  be  sold  in  the  inverse  order  of 
the  alienation  thereof  by  Woodruff, 
until  such  liens  shall  be  satisfied,  and 
that  so  much  thereof  as  shall  then  be 
unsold  should  be  discharged  of  the 
lien ;  and  that  if  plaintiff  is  not  required 
to  exhaust  the  aforesaid  levy  before 
selling  any  part  of  the  mortgaged 
premises,  and  any  part  of  the  mort- 
gaged property  should  be  sold  to  sat- 
isfy the  lien  held  by  the  plaintiff  under 
his  mortgage,  those  of  them  claiming 
the  tract,  lot,  or  block  so  sold  should  be 
subrogated  to  the  rights  acquired  by 
plaintiff  under  such  levy.  But  neither 
of  them  made  his  answer  a  cross-com- 
plaint. Failing  to  do  this,  there  was 
lacking  the  pleading  which  was  neces- 
sary to  authorize  the  court  below  to 
grant  them  such  relief.  For  in  asking 
this  relief  they  seek  to  go  beyond  the 
inquiry  proposed  by  the  complaint, 
and  ask  for  relief  against  co-defend- 
ants which  is  dependent  on  facts  of 
which  no  statement  is  made  in  plain- 
tiff's complaint,  and  are  not  involved 
in  the  determination  of  the  relief  plain- 
tiff is  entitled  to,  or  in  the  determina- 
tion of  the  questions  presented  by  the 
allegations  of  his  complaint,  and  are 
not  responsive  to  the  allegations  of  the 
complaint,  and  cannot  be  set  up  in 
opposition  to  the  relief  prayed  for  by 
plaintiff." 

1.  See  article  Cross-complaints,  vol. 

5.  P-  673. 

2.  Hornor  v.  Hanks,  22  Ark.  572; 
Dawson  v.  Vickery,  150  III.  398;  Hurd 
V.  Case,  32  111.  45;  Andrews  v.  Kibbee, 
12  Mich.  94;  Gilmer  v.  Felhour,  45 
Miss.    627;    Fidelity  Trust,  etc..  Vault 


Co.  V.  Mobile  St.  R.  Co.,  53  Fed.  Rep. 
850. 

Matters  Proper  for  Cross-bill.  — Where 
the  master  reports  an  over-payment  on 
the  mortgage,  the  defendant  is  not  en- 
titled to  relief  under  his  answer,  but 
the  case  will  be  remanded  on  motion 
in  order  that  a  cross-bill  may  be  filed 
for  that  purpose.  Hathaway  7'.  Hagan, 
59  Vt.  75- 

A  mortgagor  may  set  up  usury  in  a 
first  mortgage  by  way  of  cross-bill  in 
foreclosure  by  a  second  mortgagee. 
Davis  V.  Cook,  65  Ala.  617. 

The  mortgagor  may  seek  by  way  of 
cross-bill  to  set  aside  a  conveyance  by 
him  of  the  mortgaged  premises  to  an- 
other defendant.  Dawson  v.  Vickery, 
150  III.  398. 

A  junior  mortgagee  may  seek  by 
way  of  cross-bill  to  set  aside  a  sale  of 
the  premises  under  a  power  contained 
in  a  prior  mortgage.  Hurd  v.  Case,  32 
111.  45,  where  the  court  said  that  "  a 
more  appropriate  case  for  a  cross-bill 
could  hardly  be  imagined." 

Where  a  defendant  in  foreclosure 
asks  that  the  note  be  adjudged  fully 
paid  because  of  damages  suffered  by 
him  from  interference  with  his  busi- 
ness on  the  part  of  plaintiff,  the  defense 
is  properly  pleaded  by  way  of  cross- 
complaint.  Snow  V.  Holmes,  71  Cal. 
142. 

Where  one  of  two  purchasers  of  the 
mortgaged  premises  assumes  the  pay- 
ment of  the  mortgage,  and  the  other 
sells  his  interest,  taking  a  second  mort- 
gage on  a  part  of  the  property,  he  may, 
by  cross-petition,  obtain  foreclosure  of 
his  second  mortgage  and  judgment 
against  his  co-purchaser  for  the  amount 
he  may  be  obliged  to  pay  in  order  to 
protect  himself  against  the  first  mort- 
gage. Montpelier  Sav.  Bank,  etc.,  Co. 
V.  Arnold,  81  Iowa  158. 

In  the  foreclosure  of  a  mortgage 
originally  covering  an  entire  tract  of 
land,  but  part  of  which  has  since  been 
released,  a  cross-bill  by  the  owners  of 
the  released  portion,  seeking  to  have 
the  cloud  removed  from  their  title,  is 
proper.  Morrison  v.  Morrison,  140  III. 
560. 

On   the  other  hand,  where   a   bill  is 
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/'.  Format.  Sufficiency  of  Cross-pleading.  —  Where  the 
cress-complainants  endeavored  to  have  a  judgment  Hen  declared 
superior  to  the  mortgage,  but  failed  to  allege  that  such  lien 
covered  the  mortgaged  premises,  the  cross-complaint  was  held 
demurrable  though  the  original  complaint  disclosed  the  omitted 
fact,  the  decision  being  based  upon  the  general  rule  that  a  cross- 
complaint  must  be  sufficient  in  itself  without  aid  from  the  other 
pleadings.* 

4.  Verification  of  Pleadings  —  a.  l^  Chancery  —  The  Biu.  — 
Under  the  chancery  practice  it  is  not  usually  necessary  that  the 
original  bill  be  sworn  to.*  This  rule  applies  to  a  bill  of  fore- 
closure '  and  bills  to  redeem.* 

Answers,  Pleas,  and  Disclaimers.  —  Answers  in  chancery  must,  how- 
ever, generally  be  under  oath,*  and  so  must  pleas  when  accom- 


brought  to  cancel  a  mortgage  as  a 
cloud  on  the  title,  and  the  answer 
claims  the  benefit  of  a  cross-bill,  a  de- 
cree of  foreclosure  will  be  granted  if 
the  validity  of  the  mortgage  is  estab- 
lished. Newaygo  County  Mfg.  Co.  v. 
Stevens,  79  Mich.  398. 

The  answer  of  a  junior  mortgagee 
seeking  foreclosure  of  his  mortgage 
was  treated  as  a  cross-complaint  within 
the  rule  requiring  service  thereof  upon 
the  parties  interested.  White  v.  Pat- 
ton,  87  Cal.  151. 

Matters  Not  Proper  in  Cross-bill.  —  A 
cross-bill  is  not  necessary  to  preserve 
the  rights  of  subsequent  mortgagees, 
as  an  ordinary  answer  will  suffice  for 
this  purpose.  Boone  v.  Clark,  129  111. 
466. 

It  was  held  in  New  Jersey  that  a  sec- 
ond mortgagee  could  not  obtain  a  de- 
cree for  deficiency  through  the  medium 
of  a  ci^oss-bill.  Sebring  v.  Conkling, 
32  N.  J.  Eq.  24.  • 

A  cross-complaint  in  foreclosure 
praying  that  the  title  be  quieted  in  the 
defendant  is  not  proper.  Odell  v. 
Wilson,  63  Cal.  159,  the  court  saying: 
"The  cross-complaint  of  Kay  should 
have  been  dismissed,  and  a  decree  of 
foreclosure  should  have  been  rendered 
as  above  indicated.  The  issues  arising 
on  the  cross-complaint  and  answer 
thereto  should  be  determined  in  an- 
other action.  We  see  no  case  made  for 
a  cross-complaint.  Moyle  v.  Porter, 
51  Cal.  639." 

The  filing  of  a  cross-bill  is  not  per- 
missible for  the  purpose  of  litigating 
adverse  claims.  Farmers'  L.  &  T.  Co. 
V.  San  Diego  Street  Car  Co.,  40  Fed. 
Rep.  105. 

Nor  is  a  cross-bill  proper  in  order  to 


secure  an  accounting  not  necessary  to 
the  determination  of  the  suit  between 
an  alleged  debtor  and  the  mortgagor. 
Mercantile  Trust  Co.  v.  Missouri,  etc., 
R.  Co.,  41  Fed.  Rep.  8. 

In  rendering  the  decree  it  is  proper 
for  the  court  to  ignore  a  cross-bill 
which  set  up  a  mortgage  different  from 
that  sought  to  be  foreclosed  in  the 
original  bill,  but  without  averring  that 
it  was  a  prior  lien  on  the  date  of  its  exe- 
cution.   Johnson  v.  Meyer,  54  Ark.  437. 

1.  Dudenhofer  v.  Johnson,  144  Ind. 
631.  See  also  for  the  general  rule 
more  fully  discussed,  article  Cross- 
complaints,  vol.  5,  p.  680  et  seq. 

Objection  First  Made  on  Appeal.  —  But 
where  objection  was  made  for  the  first 
time  in  the  appellate  court,  a  cross-com- 
plaint in  partition  which  sought  the 
foreclosure  of  a  mortgage,  but  referred 
for  the  description  of  the  property  to 
the  original  complaint,  was  held  suffi- 
cient.    Loeb  V.  Tinkler,  124  Ind.  331. 

2.  Jerome  v.  Jerome,  5  Conn.  356; 
Daniell  Ch.  Pr.  (5th  ed.)   p.  392,  note  i. 

Under  the  New  Tork  Chancery  Rule, 
however,  the  bill  was  required  to  be 
verified  unless  an  answer  under  oath 
was  waived,  i  Barbour's  Ch.  Pr.  (2d 
ed.)  44- 

3.  Atwater  v.  Kinman.  Harr.  (Mich.) 
243,  where  the  court  said:  "  Where  no 
preliminary  order  is  required  it  is  not 
necessary  that  the  bill  should  be  sworn 
to,  although  the  answer  under  oath  is 
not  waived.  This  is  not  required  by 
the  English  practice,  or  by  the  rules  of 
this  court,  as  they  now  stand." 

4.  Hilton  V.  Lothrop,  46  Me.  297; 
Dinsmore  v.  Crossman,  53  Me.  441. 

6.  See  article  Answers  in  Equity 
Pleading,  vol.  i,  p.  867. 
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panied  by  answers.*  But  a  simple  disclaimer  need  not  be 
verified.* 

b.  Under  the  Codes.  —  Some  of  the  codes  of  procedure 
require  verification  of  a  pleading  by  a  party  or  his  attorney,' 
though  in  others  there  is  no  such  requirement."* 

Vm  Trial  oe  Heaeino  —  1.  Method    of   Trial  —  a.  Of  the 

Right  to  Jury  Trial  —  Parties  Not  usually  Entitled  to  Jury  Trial.  — 
The  foreclosure  of  mortgages,  as  is  elsewhere  shown,*  is  generally 
a  proceeding  in  equity,  and  as  the  trial  or  hearing  of  the  issues 
without  a  jury  is  one  of  the  peculiar  features  of  chancery  practice, 
parties  to  foreclosure  suits  cannot,  in  most  jurisdictions,  demand 
the  submission  of  their  controversies  to  the  twelve  triers  of  fact,® 


1.  Daniell  Ch.  Pr.  (5th  ed.)  688. 

2.  Daniell  Ch.  Pr.  (5th  ed.)  708. 

3.  See  article  Verification. 
Coostruetion    of    Code    Provision.  — ^  A 

code  provision  authorizing  the  verifica- 
tion of  a  pleading  by  an  attorney  is  not 
restrained  to  actions  at  law,  but  ex- 
tends to  suits  in  equity,  and  therefore 
entitles  an  attorney  to  verify  pleadings 
in  foreclosure  suits.  Cropsey  v.  Wig- 
genhorn,  3  Neb.  108,  where  the  court 
said:  "In  this  case  we  are  asked  to 
hold  that  an  attorney  holding  an  in- 
strument for  the  payment  of  money, 
w^here  relief  is  sought  in  equity,  can- 
not verify  the  pleading.  We  cannot 
give  so  narrow  a  construction  to  the 
code,  and  must  hold  that  in  all  cases 
an  agent  or  attorney  having  in  his  pos- 
session, as  such  agent  or  attorney,  such 
instrument  for  the  payment  of  money 
may  verify  a  pleading,  where  such  in- 
strument constitutes  the  substantive 
cause  of  action;  and  this  is  true 
whether  the  relief  is  sought  at  law  or 
in  equity." 

4.  Maxwell  Code  PI.  562. 

5.  See  supra.  III.  2.  Nature  of  the 
Action. 

6.  California.  —  Downing  v.  Le  Du, 
82  Cal.  471.  Compare  Santa  Cruz  Rock 
Pavement  Co.  v.  Bowie,  104  Cal.  286. 

Indiana.  —  Brighton  v.  White,  128 
Ind.  320;  Albrecht  v.  Foster  Lumber 
Co.,  126  Ind.  318;  Johnson  z/.  Johnson, 
115  Ind.  112;  Garmichael  v.  Adams,  91 
Ind.  526. 

Iowa.  —  Leach  v.  Kundson,  (Iowa 
1896)  66  N.  W.  Rep.  913;  Clough  v. 
Seay,  49  Iowa  iii;  State  v.  Orwig,  25 
Iowa  280. 

Kansas.  —  Morgan  v.  Field,  35  Kan. 
162. 

Minnesota.  —  Sumner  v.  Jones,  27 
Minn.  312  (foreclosure  of  mechanic's 
lien). 


Nebraska.  —  Dohle  v.  Omaha  Foun- 
dry, etc.,  Co.,  15  Neb.  436  (foreclosure 
of  mechanic's  lien). 

New  York.  —  Carroll  v.  Deimel,  95 
N.  Y.  252;  Knickerbocker  L.  Ins.  Co. 
V.  Nelson,  8  Hun  (N.  Y.)  21;  Riggs  v. 
Shannon,  27  Abb.  N.  Cas.  (N.  Y.  C. 
PI.)  456. 

South  Carolina.  —  Compare  Camden 
Bank  v.  Thompson,  (S.  Car.  1896),  24  S. 
E.  Rep.  332. 

IVashington.  —  Wheeler  v.  Ralph,  4 
Wash.  617;  Instalment  Bldg.,  etc., 
Co.  V.  Wentworth,  i  Wash.  467. 

Wisconsin.  —  Stilwell  v.  Kellogg,  14 
Wis.  461;  Connecticut  Mut.  L.  Ins.  Co. 
V.  Cross,  18  Wis.  log. 

Trial  of  Issnes  Not  Purely  Equitable.  — 
Even  where  the  issues  raised  by  the 
pleadings  are  other  than  purely  equi- 
table ones,  the  right  to  demand  a  jury 
does  not  arise.  Thus  a  plea  of  fraud 
and  usury  to  a  foreclosure  suit  is  not 
sufficient  to  entitle  defendant  to  a  jury 
trial.  Knickerbocker  L.  Ins.  Co.  v. 
Nelson,  8  Hun  (N.  Y.)  21,  where  the 
court  said:  "  This  is  purely  an  equi- 
table action.  The  complaint  is  for  the 
foreclosure  of  certain  mortgages,  ac- 
companied by  a  demand  for  judgment 
for  deficiency,  if  any  should  result, 
against  the  person  who  executed  the 
bonds.  The  answer  sets  up  as  a  de- 
fense usury,  and  that  the  bonds  and 
mortgages  were  procured  by  fraud.  It 
was  never  a  matter  of  right  that  issues 
should  be  framed  and  sent  to  a  jury  in 
equitable  actions.  It  always  rested  in 
the  discretion  of  the  court  either  to  ask 
the  aid  of  a  jury  to  inform  the  con- 
science of  the  court  or  to  decide  the 
case  without  such  aid.  There  is  noth- 
ing in  the  present  case  calling  for  a 
reversal  of  the  order  at  special  term 
refusing  to  frame  issue  to  be  tried  at 
law.     Whether  or  not  usury  is  proven 
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for  the  guaranties  of  the  right  of  trial  by  a  jury  which  exist  in 
the  constitutions  of  the  several  states  include  only  that  class 
of  causes  which  were  so  triable  previous  to  the  constitutions 
themselves.  * 

Extent  of  the  Rule.  —  The  rule  that  suits  of  this  character  are  triable 
by  the  court  applies  not  only  to  the  foreclosure  of  technical  mort- 
gages, but  also  to  the  foreclosure  of  mechanic's  liens  *  and  of  the 
lien  of  a  special  assessment.' 

Exceptions  to  the  Rule.  —  But  while  foreclosure  suits  are  generally 
heard  without  a  jury,  a  different  practice  obtains  in  some  juris- 
dictions.* 


to  have  entered  into  the  contract,  or 
whether  or  not  the  mortgages  were 
procured  by  false  and  fraudulent  repre- 
sentations, are  questions  which  equity 
judges  are  peculiarly  fitted  to  deter- 
mine by  reason  of  the  large  experience 
which  they  have  derived  from  trials  in 
which  such  defenses  are  set  up.  I  con- 
sider the  finding  of  an  intelligent  and 
impartial  court  upon  questions  like 
these  more  to  be  relied  on  than  the 
verdict  of  a  jury  thereon." 

Nor  is  the  defendant  entitled  to  a 
jury  trial  upon  an  answer  pleading 
payment  and  the  statute  of  limitations, 
Leach  v.  Kundson,  (Iowa  1896)  66  N. 
W.  Rep.  913,  nor  upon  a  cross-com- 
plaint setting  up  that  defendant,  a 
married  woman,  executed  the  note  and 
mortgage  merely  as  a  surety  for  her 
husband,  and  praying  the  cancellation 
of  the  same.  Johnson  v.  Johnson,  115 
Ind.  112.  Compare  Downing  v.  Le 
Du,  82  Cal.  471.  The  suit  is  also 
triable  by  the  court  though  the  de- 
fendants claim  the  mortgaged  premises 
as  a  homestead.  Downing  v.  Le  Du, 
82  Cal.  471. 

1.  Flint  River  Steamboat  Co.  v.  Fos- 
ter, 5  Ga.  194;  Ross  V.  Irving,  14  111. 
171;  Riggs  V.  Shannon,  27  Abb.  N. 
Cas.  (N.  Y.  C.  PI.)  456;  Mead  v. 
Walker,  17  Wis.  189;  Dane  County  v. 
Dunning,  20  Wis.  210;  Stilwell  v.  Kel- 
logg, 14  Wis.  461. 

2.  Sumner  v.  Jones,  27  Minn.  312; 
Dohle  V.  Omaha  Foundry,  etc.,  Co.,  15 
Neb.  436;  Instalment  Bldg.,  etc.,  Co. 
V.  Wentworth,  i  Wash.  467;  Wheeler 
V.  Ralph,  4  Wash.  617. 

8.  Santa  Cruz  Rock  Pavement  Co. 
V.  Bowie,  104  Cal.  286. 

4.  In  Georgia  the  issues  must  be  tried 
by  a  special  jury.  Georgia  Code,  1882, 
§3967;  Mounce  v.  Byars,  11  Ga.  180; 
Brown  v.  Burke,  22  Ga.  581. 

In  North  Carolina  a  statute  requires 


issues  of  facts  without  restriction  to  be 
tried  by  a  jury,  unless  the  latter  is 
waived  or  a  reference  is  ordered. 
North  Carolina  Code  Civ.  Pro.,  ^  398. 
And  this  rule  governs  courts  of  equity 
in  that  state.  Taylor  v.  Person,  2 
Hawks  (N.  Car.)  29S.  See  also  Moffitt 
V.  Maness,  102  N.  Car.  457. 

In  Texas,  while  trial  by  jury  is  not 
prescribed  in  civil  cases,  except  when 
specifically  demanded  (Texas  Consti- 
tution, 1876,  art.  5,  g  10),  still  it  is  em- 
ployed in  foreclosure  as  in  other  cases. 
May  V.  Taylor,  22  Tex.  349;  Bledsoe 
V.  Wills,  22  Tex.  650;  Morrison  v.  Van 
Bibber,  25  Tex.  Supp.  153.  It  has  been 
held  error  in  that  state  to  render 
a  decree  of  foreclosure  in  the  ab- 
sence of  a  specific  finding  by  the 
jury  relative  to  the  mortgage,  Bledsoe 
V.  Wills,  22  Tex.  650;  particularly  if 
the  existence  of  that  instrument  is  put 
in  issue  by  the  plea.  May  v.  Taylor, 
22  Tex.  349.  But  a  finding  that  the 
note  is  the  same  as  that  described  in 
the  mortgage  is  sufficient.  Morrison 
V.  Van  Bibber,  25  Tex.  Supp.  153. 

In  Kansas  a  jury  trial  must  be  award- 
ed if  plaintiff  claim  in  his  petition  the 
amount  of  the  debt  and  issue  is  joined 
thereon,  Morgan  v.  Field,  35  Kan.  164: 
Clemenson  v.  Chandler,  4  Kan.  558; 
otherwise,  if  the  answer  fail  to  state  a 
defense,  Goodacre  v.  Skinner,  47   Kan. 

575- 

In  California  it  is  discretionary  with 
the  trial  court  to  grant  or  refuse  a  jury 
in  a  foreclosure  case.  La  Societe  Fran- 
caise,  etc.,  v.  Selheimer,  57  Cal.  623. 
The  decree  is  not  vitiated  if  based  upon 
the  verdict  of  a  jury,  Pfeiffer  v.  Riehn, 
13  Cal.  644;  but  the  verdict  is  only  ad- 
visory to  the  court.  Still  v.  Saunders, 
8  Cal.  281. 

In  New  York  the  court  may  direct  a 
submission  of  the  issues  in  foreclosure 
to  a  jury.     Carroll  v.  Deimel,  95  N.  Y. 
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Questions  of  Law  and  Fact.  —  In  an  action  to  determine  lyhether  the 
purchaser  at  foreclosure  sale  was  entitled  to  certain  articles  on  the 
premises  at  the  time  of  the  sale,  it  was  held  not  erroneous  to  sub- 
mit to  the  jury  whether  such  articles  were  properly  a  part  of  the 
mortgaged  property.*  But  in  a  rule  to  require  the  mortgagor  to 
show  cause  why  he  should  not  be  punished  for  contempt  for 
failure  to  deliver  possession  to  the  purchaser  at  the  sale,  the  ques- 
tion whether  the  portion  retained  by  him  actually  passed  under 
the  sale  is  for  the  court.* 

Directing  Verdict.  —  Where  a  jury  trial  is  allowed  a  verdict  cannot 
be  directed  in  the  foreclosure  action  if  there  is  any  substantial 
question  of  fact.^  But  in  a  foreclosure  action  where  the  plea  was 
7ton  est  factum,  and  there  was  no  evidence  to  refute  plaintiff's 
prima  facie  showing  as  to  the  execution  of  the  mortgage,  it  was 
held  proper  to  direct  a  verdict  for  him.* 

Weight  of  Finding  of  Court.  —  Where  a  jury  is  waived,  a  finding  by 
the  court  is  entitled  to  the  same  weight  as  a  verdict.' 

b.  Reference  of  Issues.  (See  also  article  Referees  and 
References.)  —  Aside  from  trial  to  the  court,  which  is  usual  in 


252.  In  an  action  for  a  deficiency  aris- 
ing upon  foreclosure  the  defendants 
are  entitled  to  a  jury  trial,  but  they 
waive  the  right  by  submitting  the  case 
to  the  court  without  insisting  upon  a 
jury.  Hand  v.  Kennedy,  83  N.  Y.  150, 
where  the  court  said:  "  A  further  point 
is  made  that  the  defendants  were  en- 
titled to  a  jury  trial.  We  are  of  opin- 
ion that  the  plaintiff's  remedy  upon 
the  covenant  sued  on  was  an  action  at 
law.  The  relief  demanded  and  granted 
was  a  purely  money  judgment. 
There  were  no  equities  to  adjust,  and 
no  equitable  relief  was  needed.  But 
the  point  that  the  defendants  were  en- 
titled to  a  jury  trial  was  not  taken  in 
such  manner  that  we  can  consider  it. 
The  case  was  noticed  and  moved  for 
trial  at  a  special  term  before  a  judge 
without  a  jury.  Before  the  counsel 
for  the  plaintiff  opened  his  case,  the 
counsel  for  the  defendants  '  objected  to 
the  jurisdiction  of  the  court  and  de- 
manded a  jury  trial.'  The  court  did 
not  pass  upon  the  question  thus  raised, 
but  reserved  its  decision.  Both  parties 
then  proceeded  with  the  trial,  both 
gave  evidence,  and  the  case  was  sub- 
mitted to  the  trial  judge.  It  does  not 
appear  that  either  party  asked  the 
judge  to  decide  the  question  reserved, 
or  objected  to  finishing  the  trial  before 
him.  By  trying  the  case  before  him 
and  finally  submitting  it  to  him  for  de- 
cision without  insisting  upon  a  jury, 
both    parties    must    be    held   to   have 


waived  a  jury  trial.  The  defendants 
should  have  insisted  upon  a  ruling  by 
the  judge  upon  their  right  to  a  jury 
trial,  and  if  he  ruled  adversely  to  them, 
they  should  then  have  taken  an  excep- 
tion. If  he  declined  to  rule  at  all  or 
decided  to  reserve  his  decision,  they 
should  have  excepted  to  this;  or  as 
soon  as  the  nature  of  the  case  was  de- 
veloped by  the  opening  or  the  evidence, 
they  should  have  insisted  upon  a  rul- 
ing and  taken  their  exception.  Sharpe 
V.  Freeman,  45  N.  Y.  802.  When  the 
judge  decided  to  reserve  his  decision, 
the  parties  could  not  have  understood 
that  he  would  first  try  the  case  and 
then  determine  whether  he  had  the 
right  to  try  it.  It  must  have  been  un- 
derstood that  he  would  reserve  the  de- 
cision until  he  could  see  from  the 
opening  or  some  evidence  whether 
the  action  involved  matters  of  equity 
or  of  purely  legal  cognizance,  and  then 
decide  the  question  reserved.  The 
judge,  by  proceeding  with  the  trial  to 
its  termination,  must  have  deter- 
mined that  the  defendants  were  not 
entitled  to  a  jury  trial,  and  no  excep- 
tion was  taken  to  this  determination." 

1.  Eason  v.  Miller,  25  S.  Car.  555. 

2.  Ex  p.  Boyce,  41  S.  Car.  201. 

3.  Johnston  v.  LulingMfg.  Co.,  (Tex. 
Civ.  App.  1894)  24  S.  W.  Rep.  996; 
Jones  V.  Hough,  (Ga.  1896)  25  S.  E. 
Rep.  566. 

4.  Mcllhenny  v.  Binz,  80  Tex.  i. 
6.  Smith  V.  Finn,  77  Mo.  499. 
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foreclosure  cases,  a  common  practice  is  to  submit  all  or  part  of 
the  issues  to  some  officer  like  a  referee  or  master  in  chancery,* 
whose  official  style  varies  in  different  states.* 

2.  Consolidation  of  Foreclosure  Suits.  —  See  article  Consoli- 
dation OF  Actions,  vol  4,  pp.  692-694. 

3.  Evidence  —  a.  Production  of  Bond  or  Note  —  (i)  Gen- 
eral Rule.  —  Where,  as  is  usually  the  case,  the  mortgage  accom- 
panies and  secures  a  note  or  bond,  it  is  the  general  rule  that  the 
secured  instrument  must  be  produced  in  court  or  its  non-pro- 
duction accounted  for  before  a  decree  of  foreclosure  can  properly 
be  rendered.' 


1.  In  California  and  Iowa  it  seems  that 
such  a  reference  may  be  ordered,  even 
without  the  consent  of  the  parties. 
Smith  V.  Rowe,  4  Cal.  6;  Jones  v. 
Gardner,  57  Cal.  643;  State  v.  Orwig, 
25  Iowa  280. 

In  New  York  a  reference  for  the  pur- 
pose of  computing  the  amount  due 
may  be  ordered  in  case  of  default  in 
answer,  or  where  the  answer  admits 
the  allegations  of  the  complaint.  New 
York  Supreme  Court  Rule  60.  See 
Sprague  v.  Cochran,  144  N.  Y.  104. 
But  the  cause  cannot  be  so  referred  if 
an  answer  has  been  filed  raising  a  ma- 
terial issue,  even  though  the  defendant 
fails  to  appear  at  the  trial.  Exchange 
F.  Ins.  Co.  V.  Earlv,  4  Abb.  N.  Cas. 
(N.  Y.  C.^  PI.)  78.  the  referee  may  be 
a  person  named  by  one  party  and  ap- 
proved by  the  other.  White  v.  Coulter, 
I  Hun(N.  Y.)357. 

The  order  of  reference  is  not  juris- 
dictional, Hatfield  v.  Malcolm,  71  Hun 
(N.  Y.)  51;  need  not  be  separately 
entered.  Brooks  v.  Robinson,  54  Miss. 
272;  and  is  sufficient  where  it  directs 
the  referee  to  examine  plaintiff  as 
to  the  tiuth  of  his  allegations;  it  will 
be  presumed  that  the  proper  oath  was 
taken,  Hatfield  v.  Malcolm,  71  Hun 
(N.  Y.)5i. 

In  Soath  Carolina  the  master  himself 
may  make  an  order  of  reference  for  the 
purpose  of  taking  testimony  in  order 
to  determine  the  amount  due  on  the 
mortgage.  Camden  Bank  v.  Thomp- 
son, (S.  Car.  1896)  24  S.  E.  Rep.  332, 
construing  S.  Car.  Code,  §  847. 

Notice  of  Hearing  Before  Master  After 
Bill  Taken  Pro  Confesso.  —  Concerning 
the  question  whether  in  a  foreclosure 
bill  which  has  been  taken /r<;  confesso, 
and  referred,  the  defendant  has  a  right 
to  notice  of  the  hearing  before  the  mas- 
ter, see  Buck  v.  Fischer,  2  Colo.  182, 
and  article  Decrees,  vol.  5,  p.  99S. 


2.  In  Colorado,  South  Carolina,  and 
Vermont  the  officer  to  whom  the  issues 
are  referred  is  a  master  in  chancery. 
Buck  V.  Fischer,  2  Colo.  182;  Camden 
Bank  v.  Thompson  (S.  Car.  1896)  24  S. 
E.  Rep.  332;  Hathaway  v.  Hagan,  64 
Vt.  135 ;  in  Maryland,  an  auditor, 
Equitable  Mut.  Land  Imp.  Assoc,  v. 
Becker,  45  Md.  632;  and  in  Mississippi 
a  commissioner.   Brooks  v.  Robinson. 

54  Miss.  272;  Griswold  v.  Simmons,  50 
Miss.  137. 

3.  California.  —  Bennett  7'.  Taylor  ,5 
Cal.  502. 

Connecticut.  —  Beers  v.  Hawley,  3 
Conn.  no. 

Florida.  —  Lenfesty  v.  Coe,  34  Fla. 
363,  where  the  court  stated  as  the  rea- 
son of  the  rule  that  "  the  possession  of 
the  collateral  security  alone  furnishes 
no  conclusive  evidence  of  the  owner- 
ship of  the  debt  secured  thereby,  as  it  is 
the  mere  incident  of  the  bond,  and,  non 
constat,  the  bond  may  have  been  trans- 
ferred to  another  party,  who,  in  that 
event,  would  be  entitled  to  the  posses- 
sion of  the  collateral  security." 

Illinois.  —  Dowden  v.  Wilson,  71  111. 
485;  Moore  v.  Titman,  35  111.  310; 
Lucas  V.  Harris,  20  111.  166. 

Maine.  —  Blethen  v.  Dwinal,  35  Me. 
556.  Compare  Vose  v.  Handy,  2  Me. 
322. 

Michigan.  —  George  v.  Ludlow,  66 
Mich.  176;  Micklez/.  Maxfield,  42  Mich. 
304;  Hungerford  v.  Smith,  34  Mich. 
300;  Young  V.  McKee,  13  Mich.  552; 
Bassett  v.  Hathaway,  9  Mich.  28; 
Bailey  v.  Gould,  Walk.  (Mich.)  478. 

Afississippi.  —  Schumpert  v.   Dillard, 

55  Miss.  348,  where  the  court  said: 
"  It  is  quite  well  settled  that  where  a 
debtor  has  given  a  personal  obligation 
aside  from  the  mortgage  —  as  a  note,  a 
bond  —  it  must  be  produced  at  the  hear- 
ing. If  there  has  been  a  renewal  of  a 
preceding  note,  the  creditor,  if  it  does 
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The  Absence  of  the  Note  or  Bond  raises  the  presumption  of  payment  * 
and  entitles  the  defendant  to  a  dismissal.*  Nor  will  defendant's 
failure  to  make  a  motion  to  dismiss  justify  the  court  in  rendering 
a  decree  without  the  note.' 

Even  on  Appeal  the  court  may  order  the  production  of  the  notes 
in  the  appellate  court  or  a  satisfactory  explanation  of  their  absence 
as  a  condition  to  the  affirmance  of  the  decree  of  foreclosure.* 

Where  Execution  is  Admitted.  —  The  foregoing  general  rule  has  been 
applied  even  where  the  execution  of  the  instrument  was  admit- 
ted.*    But  there  is  other  opposing  authority  on  this  point.* 

(2)  Exceptions  to  the  Rule.  —  The  rule  which  requires  the  pro- 
duction of  the  note  or  bond  or  satisfactory  explanation  of  its 
absence  is  not  applicable  in  the  foreclosure  of  a  mortgage  which 
does  not  secure  any  other  instrument,''  notwithstanding  the  mort- 


not  appear  that  he  has  surrendered  or 
destroyed  the  first,  must  exhibit  both 
in  the  foreclosure  suit.  They  consti- 
tute essential  parts  to  his  right  of  re- 
lief. Unless  produced,  it  might  be  that 
they  had  been  assigned.  Nothing  will 
excuse  the  non-production  except  loss 
or  destruction." 

Missouri.  —  Pharis  v.  Surrett,  54  Mo. 
App.  9. 

New  York.  —  Bergen  v.  Urbahn,  83 
N.  Y.  49- 

North  Carolina.  —  See  Burgwin  v. 
Richardson,  3  Hawks  (N.  Car.)  203. 

England.  —  Abington  v.  Green,  14 
W.  R.  852. 

Where  the  Destruction  of  the  Note  and 
Mortgage  is  Shown  parol  testimony  of 
their  contents  is  admissible,  and  an 
objection  that  the  certified  copy  of  the 
mortgage  record  discloses  but  one  wit- 
ness to  its  execution  where  two  are  re- 
quired becomes  immaterial.  Coon  v. 
Bouchard,  74  Mich.  486. 

Note  of  Corporation  Presumptively 
Valid.  —  In  Illinois  it  was  held  that  the 
production  of  a  note  purporting  to 
have  be^n  properly  executed  by  a  cor- 
poration makes  out  a  prima  facie  case. 
Ashley  Wire  Co.  v.  Illinois  Steel  Co., 
164  111.  149,  affirming  bo  111.  App.  179. 

In  Indiana  an  early  decision  seems  to 
lay  down  the  rule  that  it  is  discretion- 
ary with  the  court  to  require  the  pro- 
duction of  the  note  or  an  explanation 
of  its  absence,  and  that  the  non-exer- 
cise of  this  power  is  no  ground  for  dis- 
missal. Arnold  v.  Stanfield,  8  Ind. 
323- 

In  Maryland  the  failure  to  exhibit  the 
note  after  decree  and  before  sale  is  not 
a  suflicieot  ground  for  vacating  the  lat- 
ter.    Haskie  v.  James,  75  Md.  568. 


1.  Bailey  v.  Gould,  Walk.  (.Mich. 
478;  George  v.  Ludlow,  66  Mich.  176; 
Bassett  v.  Hathaway,  9  Mich.  28. 

2.  Pharis  v.  Surrett,  54  Mo.  App. 
9.  Compare  Bergen  v.  Urbahn,  83 
N.  Y.  49. 

3.  Pharis  v.  Surrett,  54  Mo.  App.  9. 

4.  Young  V.  McKee,  13  Mich.  552. 

5.  Beers  v.  Hawley,  3  Conn,  no; 
Dowden  v.  Wilson,  71  111.  485. 

6.  Heath  v.  Crealock,  L.  R.  10  Ch. 
22.  Compare  Anderson  v.  Culver,  127 
N.  Y.  377.  Especially  where  execution 
is  admitted  and  the  loss  of  the  note  is 
proven,  relief  may  be  granted.  Rap- 
ponier   v.    Bannon,  (Md.    1887)   8   Atl. 

Rep.  555- 

7.  Munoz  V.  Wilson,  in  N.  Y.  295, 
where  the  court,  per  Ruger,  C.  J., 
said:  "  The  reason  of  the  rule  wholly 
fails  when  there  has  never  been  a 
bond,  or  when  the  existence  of  and 
liability  for  the  debt  secured  is  proved 
by  the  admissions  and  covenants  con- 
tained in  the  mortgage.  The  mort- 
gage in  this  case  expressly  admits  the 
existence  of  an  indebtedness  by  the 
mortgagor  to  the  mortgagee;  and  al- 
though it  also  states  that  it  is  secured 
to  be  paid  by  a  bond,  that  recital  is 
disproved  by  the  positive  testimony  of 
the  mortgagor.  The  mortgage  also 
contains  an  express  covenant  to  pay  to 
the  mortgagee,  her  executors,  adminis- 
trators, or  assigns,  '  the  said  sum  of 
money  and  interest  as  mentioned  above 
and  expressed  in  the  condition  of  the 
said  bond.'  The  mortgage  further 
authorized  its  foreclosure  if  default 
shall  be  made  '  in  the  payment  of 
the  said  sum  of  money  above  men- 
tioned or  the  interest  that  may  grow 
due  thereon.'    Each  one  of  these  latter 
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gage  may  incorrectly  recite  the  execution  of  a  bond.'  The 
same  principle  has  been  applied  where  the  debt  evidenced  by  the 
note  or  bond  sufficiently  appears  from  the  terms  of  the  mortgage 
alone.* 

In  the  Foreclosure  of  a  Trust  Deed  the  bond  need  not  be  produced 
until  the  rendition  of  the  decree.' 

In  States  where  the  Mortgage  Confers  the  Bight  of  Possession  that  instru- 
ment alone  is  evidence  of  title,'*  and  the  production  of  the  note  is 
not  necessary  in  order  to  establish  the  right  of  possession.* 

In  i;jectnient  by  the  Purchaser  at  a  Sale  Under  a  Power  the  note  need  not 
be  produced  if  judgment  at  law  was  recovered  thereon  prior  to 
the  sale.** 

Where  No  Personal  Judgment  is  Sought  the  note  need  not  be  produced, 
especially  if  it  is  in  the  possession  of  the  defendant ''  or  if  its 
absence  is  accounted  for.** 

Indemnity.  —  Where  the  note  has  been  shown  to  have  been  lost, 
the  usual  rule  regarding  the  necessity  of  furnishing  indemnity 
against  further  claim  on  the  lost  instrument  ®  has  frequently  been 
applied  in  foreclosure  cases,**  even  on  appeal.**  It  seems, 'how- 
ever, that  the  defendant  need  not  accept  the  indemnity  until  the 
loss  of  the  note  has  been  satisfactorily  proven.** 

IX.  Decbee  —  1.    In  General  —  a.    Must  be   Based  on  the 


clauses  refers  as  well  to  the  sum  ad- 
mitted therein  to  be  owing  by  the 
mortgagor  to  Mrs.  Clay  as  to  the  sum 
also  stated  to  be  expressed  in  the 
bond,  and  renders  the  reference  to  the 
bond  unnecessary  and  superfluous. 
That  such  a  mortgage  is  a  valid  secu- 
rity, and  authorizes  its  foreclosure 
upon  default,  and  a  judgment  for  a 
deficiency  against  the  mortgagor,  is 
fully  sustained  by  the  authorities. 
Jones  on  Mortgages,  §  72;  Goodhue  v. 
Berrien,  2  Sandf.  Ch.  (N.  Y.)  630.  We 
are,  therefore,  of  the  opinion  that  the 
non-production  of  the  bond  was  suffi- 
ciently accounted  for,  and  afforded  no 
ground  for  denying  the  relief  sought 
by  the  plaintiff."  See  also  Moses  v. 
Hatfield,  27  S.  Car.  324.  Compare 
dictum  in  Schumpert  v.  Dillard,  55 
Miss.  363. 

1.  Munoz  V.  Wilson,  11 1  N.  Y.  295; 
Moses  V.  Hatfield,  27  S.  Car.  324. 

2.  Lenfesty  v.  Coe,  34  Fla.  363. 

3.  Northern  Trust  Co.  v.  Columbia 
Straw-Paper  Co.,  75  Fed.  Rep.  936, 
where  it  was  said:  "  It  is  alleged'that 
the  bonds  were  not  produced  before 
the  master,  and  that  this  constitutes  a 
fatal  defect  of  proof.  The  production 
of  these  bonds  was  not  necessary,  as  it 
Sw-ems  to  me,  at  this  stage  of  the  pro- 


ceeding. The  bonds  were  issued,  and 
$1,000,000  was  paid  for  them.  The 
form  of  the  bonds,  and  that  they  are 
outstanding  and  have  not  been  paid,  is 
known.  Under  the  contract,  these 
trustees  are  empowered,  as  it  seems  to 
me,  to  carry  on  this  foreclosure  pro- 
ceeding and  have  a  decree  of  foreclos- 
ure without  the  bonds  being  produced 
in  the  first  instance.  Toler  v.  East 
Tennessee,  etc.,  R.  Co.,  67  Fed.  Rep. 
169,  appears  to  be  in  point  and  to  indi- 
cate the  correct  practice." 

4.  Smith  V.  Johns,  3  Gray  (Mass.) 
517;   Powers  V.  Patten,  71  Me.  5S3. 

5.  Powers  v.  Patten,  71  Me.  583. 

6.  Connecticut  Mut.  L.  Ins.  Co.  v. 
Jones,  I  McCrary  (U.  S.)  388. 

7.  Hawes  v.  Rhoads,  34  Ind.  79. 

8.  Vaughn  v.  Tate,  (Tenn.  Ch.  1896) 
36  S.  W.  Rep.  748. 

9.  See  title  Z<7j//'<7/frj,  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.). 

10.  Yerkes  v.  Blodgett,  48  Mich.  211; 
Barrows  v.  Million,  43  Mo.  App.  79; 
Moffitt  V.  Maness,  102  N.  Car.  464. 

11.  Yerkes  v.  Blodgett,  48  Mich.  211; 
Moffitt  V.  Maness,  102  N.  Car.  464. 

12.  Burgvvin  v.  Richardson,  3  Hawks 
(N.  Car.)  203,  where  this  rule,  though 
not  actually  decided,  was  urged  by 
counsel  without  denial. 


9  Encyc.  PI.  &  Pr.  —  26 
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Pleadings.  —  A  cardinal  rule  governing  the  rendition  of  decrees 
of  foreclosure,  as  of  all  other  final  orders,  is  that  they  must  be 
supported  by  the  pleadings  in  the  cause.*  This  is  especially  true 
where  the  decree  is  taken  by  default ;  *  and  such  a  decree,  if  it 
exceed  the  relief  specifically  demanded  in  the  bill,  is  irregular, 
if  not  void,  and  should  be  vacated  on  motion.'  On  the  other 
hand,  relief  may  sometimes  be  granted  if  justified  by  the  instru- 
ment upon  which  the  action  is  founded,  though  not  claimed  in 
the  bill;  and  where  a  trust  deed  provided  for  a  sale  on  time  and 
without  redemption  a  decree  authorizing  such  a  sale  was  held 
proper  though  the  bill  was  silent  in  this  regard.* 


1.  California. —  Raun  v.  Reynolds,  ii 
Cal.  15.  Compare  Hibernia  Sav.,  etc., 
Soc.  V.  Clarke,  no  Cal.  27. 

Illitiois.  —  Means  v.  Means,  42  111. 
50;  Gammon  v.  Wright,  31  111.  App. 
353;    Woodworth  v.    Huntoon,  40   111. 

131- 

Iowa.  —  Knowles  v.  Rablin,  20  Iowa 
lor. 

New  York.  —  Simonson  v.  Blake,  12 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  331. 

Tennessee.  —  Bradshaw  v.  Van  Valk- 
enburg,  97  Tenn.  316. 

See  generally  article  Decrees,  vol. 
5,  p.  946. 

Inatances  of  Unwarranted  Kelief.  — 
Proof  that  the  proceeds  of  the  mort- 
gage sought  to  be  foreclosed  were  used 
in  the  payment  of  a  prior  mortgage 
will  not  authorize  a  decree  subrogating 
complainant  to  the  lien  of  such  prior 
mortgage,  if  no  such  relief  is  claimed 
in  the  bill.  Bradshaw  v.  Van  Valken- 
burg,  97  Tenn.  316,  the  court  say- 
ing: "  It  is  a  fundamental  principle 
of  the  law  that  proof  without  alle- 
gations will  not  sustain  a  decree. 
Furman  v.  North,  4  Baxt.  (Tenn.)  299; 
Rogers  v.  Breen,  9  Heisk.  (Tenn.)  679; 
Duluth  Nat.  Bank^/.  Knoxville  F.  Ins. 
Co.,  85  Tenn.  87.  The  matter  of  sub- 
rogation, substitution,  and  refunding 
of  the  amount  received  on  the  deed  of 
trust  was  in  no  way  raised  in  the 
pleadings.  Neither  is  there  any  case 
for  subrogation  or  substitution  made 
out  by  the  facts  in  this  cause.  Here 
the  attempt  is  made  to  subrogate 
Wakeman,  through  two  removes 
back  to  the  rights  of  the  original  holder 
of  the  first  mortgage  executed  before 
the  husband  married.  There  was  no 
agreement  for  any  subrogation,  but 
«ach  transaction  was  separate  and  dis- 
tinct, and  each  wa^  made  simply  to 
obtain  the  loan  of  money,  without  any 
agreement  as  to  how  it  should  be  ap- 


plied, or  for  any  substitution  or  subro- 
gation because  of  its  use.  It  is  not  a 
proper  case  for  subrogation.  Owens 
V.  Johnson,  8  Baxt.  (Tenn.)  265;  Du- 
rant  v.  Davis,  10  Heisk.  (Tenn.)  522; 
Rogers  v.  Simpson,  10  Heisk.  (Tenn.) 
655;  Gray  v.  Baird,  4  Lea  (Tenn.)  212; 
Loftis  V.  Loftis,  94  Tenn.  244;  Smith 
V.  Neilson,  13  Lea  (Tenn.)  461;  Belcher 
V.  Wickersham,  9  Baxt.  (Tenn.)  in." 

A  judgment  for  a  deficiency  where 
the  plaintiff  merely  prays  for  a  sale  is 
unauthorized.  Simonson  v.  Blake,  12 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  331. 
And  in  a  suit  to  redeem,  a  decree  for 
defendant,  quieting  his  title  to  the 
premises  without  such  affirmative  re- 
lief being  demanded,  was  modified  on 
appeal.  Knowles  v.  Rablin,  20  Iowa 
lor. 

2.  Raun  v.  Reynolds,  11  Cal.  15; 
Simonson  v.  Blake,  12  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  331.  See  also  article 
Decrees,  vol.  5,  p.  999. 

3.  Simonson  v.  Blake,  12  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  331. 

4.  First  Nat.  Bank  v.  Meachem, 
(Tenn.  Ch.  1896)  36  S.  W.  Rep.  724, 
where  the  court  said:  "  It  is  insisted 
by  the  defendant  that  the  chancellor 
erred  in  decreeing  a  sale  on  time  and 
without  redemption,  this  not  being 
specially  prayed  for  in  the  bill.  This 
was  not  error,  inasmuch  as  the  deed  of 
trust  provided  that  the  property  should 
be  sold  without  redemption,  and  either 
on  time  or  for  cash.  The  trustees, 
under  this  direction,  would  have  had 
the  right  to  sell  either  on  time  or  for 
cash,  at  their  discretion,  and  in  either 
event  without  redemption.  The  chan- 
cellor had  the  same  right  and  discre- 
tion to  direct  the  terms  of  the  sale  on 
enforcement  of  the  deed  of  trust 
through  the  chancery  court.  The  de- 
cree in  this  regard  simply  enforced  the 
terms  of  the  instrument,  and  rightly. 
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b.  Scope  of  the  Decree.  —  Where  the  mortgage  covers 
different  parcels  of  land,  and  the  court  finds  that  the  mortgagee  is 
entitled  to  a  sale,  it  has  no  authority  to  except  any  portion  of  the 
land  from  the  decree  though  the  value  of  that  included  exceeds 
the  amount  of  the  debt.*  Upon  a  bill  to  foreclose  two  mortgages 
for  distinct  obligations,  but  one  decree  should  be  rendered  for 
both.*  In  foreclosing  a  trust  deed  securing  notes  held  by  differ- 
ent parties  it  is  proper  to  render  a  decree  for  an  aggregate  amount 
found  due  by  the  master,  and  the  court  on  application  will  see 
that  payments  made  are  properly  distributed ; '  but  the  decree 
will  not  apportion  the  debt  among  several  co-tenants  of  the  land 
who  acquire  undivided  interests  therein  subsequent  to  the  execu- 
tion of  the  mortgage.*  It  is  not  reversible  error  to  omit  a  pro- 
vision disposing  of  the  surplus  as  the  court  may  make  subsequent 
directions  in  this  particular  after  judgment.'  Nor  is  it  necessary 
or  always  practicable  to  adjust  exactly  and  minutely  all  the  dis- 
puted claims  of  parties  and  interveners  growing  out  of  foreclo- 
sure proceedings  before  ordering  a  sale,  but  the  matter  of  so 
doing  rests  in  the  sound  discretion  of  the  court.* 

c.  Enrolment,  and  Miscellaneous  Points  Relating  to 

Validity  and  Effect  —  Enrolment  and  Miscellaneous  Points.  —  It  is 
customary  and  proper  for  the  clerk  to  enrol  the  decree  from  the 
minutes  on  the  judge's  calendar;'^  and  blanks  may  be  left  for 
inserting  the  amount  of  costs  and  attorney's  fees.**  A  decree  for 
the  sale  of  both  real  and  personal  property  under  a  mortgage  is 
erroneous  if  rendered  by  a  court  which  is  not  authorized  to  decree 
a  sale  of  chattels.*  An  irregularity  in  the  amendment  of  the 
pleading  in  foreclosure  will  not  affect  the  decree.**  And  where 
the  order  for  the  recovery  of  the  money  is  against  one  of  two 
defendants,  without  naming  him,  but  it  is  manifest  from  the  nature 
of  the  entire  record  which  party  is  referred  to,  the  order  will 
not  be  disturbed.**  A  decree  which  directs  the  payment  of 
the  amount  due  within  a  certain  time,  and  sale  of  the  premises  in 
default  c^  such  payment,  is  not  a  personal  decree,  but  an  alterna- 
tive one.**     Upon  the  foreclosure  of  a  trust  deed  which  is  silent  as 


Clark  V.  Jones.  93  Tenn.  643;     Knox 
V.  McCain,  13  Lea  (Tenn.)  199." 

1.  Baker  v.  Marsh,  i  N.  Dak.  20, 
where  the  court  said:  "  On  what 
theory  the  trial  court  discharged  a  por- 
tion of  the  mortgaged  property  from 
the  lien  of  the  mortgage  we  fail  to 
understand.  The  creditor  has  a  right 
to  resort  to  his  entire  security  in  a  legal 
manner,  and  to  deprive  him  of  that 
right  is  judicial  confiscation." 

2.  Phelps  V.  Ellsworth,  3  Day  (Conn.) 
397.  Compare  Enright  v.  Hubbard,  34 
Conn.  197. 

3.  Shaffner  v.  Healy,  57  III.  App.  90. 


4.  Perre  v.  Castro,  14  Cal.  519. 

5.  Brier  v.  Brinkman,  44  Kan.  570. 

6.  Alabama,   etc.,   Mfg.  Co.  v.  Rob 
inson,  72  Fed.  Rep.  708. 

7.  Burroughs  v.  Ellis,  76  Iowa  649. 

8.  Grape  Creek  Coal  Co.  v.  Farmers' 
L.  &  T.  Co.,  63  Fed.  Rep.  891. 

9.  Bernstein  v.  Hobelman,  70  Md.  29. 
10.  Totten   v.  Stuyvesant,  3  Edw.  Ch. 

(N.  Y.)  500. 

11.  Finnagan  v.  Manchester,  12  Iowa 


521. 
12. 
App. 
431. 
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As  to  when  the  mortgagee  is  en- 
Volume  IX. 


Decrw.  FORECLOSURE  OF  MORTGAGES.  Porm. 

to  the  equity  of  redemption  a  decree  for  sale  barring  such  equity 
is  proper.* 

Effect  of  the  Decree.  —  A  foreclosure  and  sale  under  a  decree 
extinguish  the  mortgage  *  though  suit  is  brought  for  but  a  single 
instalment  of  the  debt.'  So  the  foreclosure  of  a  purchase-money 
mortgage  and  sale  under  the  decree  extinguish  the  life  estate 
as  well  as  the  remainder  created  by  the  deed  to  the  mortgagor.* 

2.  Form  and  Contents  —  a.  In  General  —  Provision  if  Plaintiff 
Becomes  Purchaser.  —  It  is  proper  to  provide  in  a  decree  of  foreclosure 
that  if  plaintiff  becomes  the  purchaser  the  master  shall  execute 
title  to  him  on  "  payment  of  the  costs  and  disbursements."  * 

Sale  of  Both  Eeal  and  Personal  Estate.  —  In  Maryland,  if  the  mortgage 
covers  both  real  and  personal  estate,  it  is  erroneous  under  the 
statute  to  decree  a  sale  of  more  than  the  realty,  and  such  error  is 
not  rendered  harmless  by  the  failure  to  sell  the  personalty.* 

Direction  to  Refund  Over-Payment.  —  In  New  York,  under  the  provi- 
sions of  the  code  that  the  court  may  grant  to  a  defendant  any 
affirmative  relief  to  which  he  is  entitled,  the  decree  may  direct  a 
refunding  to  the  mortgagor  of  an  over-payment.'' 

Omission  to  Dispose  of  Surplus.  —  The  omission  of  a  clause  directing 
the  disposition  of  the  surplus  money  arising  from  the  sale  is  not 
reversible  error.  ^ 

Directions  as  to  Stating  Account.  —  Nor  is  it  reversible  error  to  fail  to 
include  specific  directions  to  the  register  or  referee  as  to  the  man- 
ner of  stating  the  account.* 

Defining  Relative  Rights  of  Parties.  —  Where  the  mortgaged  property 
included  land  which  at  the  time  of  the  execution  of  the  mortgage 
was  under  water,  but  had  since  been  reclaimed  by  the  state  and 
leased  to  other  parties,  it  was  held  that  the  decree  should  define 
the  relative  rights  of  all  concerned  therein.*" 

titled  to  an  order  directing  the  sale  of  the  other  ?     If  it  be  said  that  the  error 

the  premises  free  from  prior  liens,  see  was  in  making  this  provision  apply  to 

Bay  View  Land  Co.  r/.  Myers,  62  Minn,  a  purchase   made   by  any  or  either  of 

265.  .  the   plaintiffs,    still   we  are    finable   to 

1.  McGuire  v.  Gallagher,  95  Tenn.  perceive  the  error;  for  any  or  either  of 
349.  the  plaintiffs  would  be  entitled   to  re- 

2.  Grattan  v.  Wiggins,  23  Cal.  16.  ceive  and  receipt  for  the  money,  and 
8.  Escher  v.  Simmons,  54  Iowa  269;     that  was  manifestly  what  was  meant 

Poweshiek    County    v.    Dennison,    36  by  this  provision  in  the  order  of  sale." 

Iowa  244.  6.  Bernstein  v.  Hobelman,  70  Md.  29. 

4.  Holmes  z/.  Win  tier,  47  Fed.   Rep.  7.  Burhansf.  Burhans, (Supreme  Ct.) 

257.  I  N.  Y.  Supp.  37. 

6.  Marshall  v.  Creel,  44  S.  Car.  484,  In  Mississippi,  however,  it  is  held  that 

where  the  court  said:  "  The  provision  a  decree  which  directs  the  sale  of  all 

in  the  judgment  which  is  here  assailed  of  the  mortgaged  property,  or  so  much 

is  not  an  uncommon  one.     If  the  plain-  as  may  be  necessary  to  pay  the  debt 

tiffs,  who  are  entitled   to  the  proceeds  and  costs,  is  not  erroneous.    Magruder 

of  the  sale  after  payment  of  costs  and  v.  Eggleston,  41  Miss.  284. 

expenses,  become  the  purchasers  of  the  8.  Brier  v.  Brinkman,  44  Kan.  570. 

land,  why  should  they  go  through  the  9.  Lehman  v.  Comer,  89  Ala.  579. 

useless  form  of  paying  the  money  with  10.  Point    Breeze    Ferry,  etc.,  Co.   v. 

one  hand,  and   receiving  it  back  with  Bragaw,  47   N.  J.  Eq.  298.     The  court 
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Where  the  Mortgage  Covers  a  Number  of  Tracts,  the  court  has  no 
authority  to  except  any  part  from  the  decree  of  sale,  though  the 
remaining  portion  is  of  greater  value  than  the  amount  of  the  debt.  * 

Provision  for  Continued  Beceivership.  —  It  is  error  to  provide  in  the 
decree  that  if  the  debt  is  satisfied  from  the  sale  of  the  premises, 
the  receiver  previously  appointed  shall  continue  in  possession,  to 
care  for  the  premises  and  collect  the  rents.* 

Determining  Priority  of  Liens.  —  A  statutory  provision  for  the  ascer- 
tainment of  prior  liens  by  the  appraisers  need  not  be  observed 
where  the  holder  of  the  prior  mortgage  is  not  made  a  party ;  and 
hence  no  finding  as  to  the  amount  of  such  liens  is  necessary.' 

Directing  Cancellation  of  Deed.  —  In  a  controversy  between  the  mort- 
gagee and  subsequent  grantees  of  the  premises  where  the  only 
issue  as  to  the  validity  of  the  conveyance  is  between  these  parties, 
the  decree  should  provide  for  no  more  than  giving  priority  to  the 
mortgage  lien,  and  should  not  direct  the  cancellation  of  the  deed.* 

b.  Description  of  Premises  —  By  Beference  to  Mortgage  or  Bin.  — 
It  is  generally  sufficient  in  framing  the  decree  to  refer  to  a  descrip- 
tion of  the  premises  in  the  mortgage  *  or  bill  of  complaint,*  with- 
out setting  it  forth  with  technical  accuracy.'' 


says:  "  It  appears  that  the  rights  of 
the  mortgagee  can  be  best  ascertained 
and  secured  by  declaring  the  expense 
of  purchasing  the  submerged  land 
from  the  state,  and  of  the  reclamation 
of  the  land  under  water  in  front  of  the 
mortgaged  lands,  to  be  a  first  lien,  and 
the  mortgage  a  second  lien,  on  the  land 
which  was  below  high-water  mark  at 
the  time  the  mortgage  was  given. 
The  ascertainment  of  the  rights  of  the 
mortgagee  should  be  settled  by  the 
court  before  sale  is  made  of  this  portion 
of  the  mortgaged  premises;  but  this 
need  only  be  done  after  the  upland  de- 
scribed in  the  mortgage  has  been  sold, 
if  there  should  be  deficiency  in  such 
sale  to  pay  and  satisfy  the  amount  se- 
cured by  the  mortgage.  The  decree 
should  be  reversed,  and  modified  to 
define  more  particularly  the  rights  of 
the  mortgagee,  as  above  indicated." 

1.  Baker  v.  Marsh,  i  N.  Dak.  20,  the 
court  saying:  "  On  what  theory  the 
trial  court  discharged  a  portion  of 
the  mortgaged  property  from  the  lien 
of  the  mortgage,  we  fail  to  understand. 
The  creditor  has  a  right  to  resort  to  his 
entire  security  in  a  legal  manner,  and 
to  deprive  him  of  that  right  is  judicial 
confiscation." 

2.  Evans  v.  Eastman,  60  111.  App. 
332. 

3.  Stratton  v.  Reisdorph,  35  Neb.  314. 

4.  Hill  z'  Alexander,  2  Kan.  App.  251. 


5.  Shepard  v.  Kelly,  2  Fla.  658,  the 
court  saying:  "  We  think  the  property 
intended  to  be  foreclosed  is  sufficiently 
designated  by  reference  to  the  mort- 
gages in  which  it  is  specified,  and  a 
specific  statement  oi  it  in  thie  decree  of 
foreclosure  is  immaterial  and  unneces- 
sary." McGee  v.  Smith,  16  N.  J.  Eq. 
462. 

6.  Logan  v.  Williams,  76  111.  183; 
Cook  V.  Gilchrist,  82  Iowa  285;  Thomp- 
son V.  Crocker,  18  Colo.  328. 

7.  Defect  Cured  by  Other  Parts  of  Pro- 
ceedings. —  So  where  the  decree  omitted 
the  name  of  the  county  and  state  in 
which  the  land  was  situated,  this  was 
held  not  to  be  a  fatal  defect  where  both 
the  mortgage  and  the  sheriff's  deed 
contained  the  _  proper  description. 
Burton  v.  Ferguson,  6g  Ind.  486, 
where  the  court  said:  "  We  have  seen 
that  the  mortgage  stated  the  land  to  be 
in  Morgan  county,  Indiana,  and  that 
or  a  copy  thereof  was  a  part  of  the 
record  in  the  foreclosure  suit;  and, 
while  the  judgment  of  foreclosure  did 
not  show  the  land  to  be  in  Morgan 
county,  the  entire  record  in  that  cause 
did.  It  would  seem  that  the  entire  rec- 
ord might  be  referred  to,  for  the  pur- 
pose of  showing  that  the  land  was  situ- 
ate in  that  county.  But,  if  this  be 
regarded  as  doubtful,  there  is  another 
ground  on  which  it  must  be  held  that 
the  proceedings  were  valid  and  a  good 
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Should  Identify  Proporty.  —  The  decree  should  show  that  the  prop- 
erty which  is  ordered  to  be  sold  is  the  same  as  that  described  in 
the  original  mortgage.*  But  it  is  only  necessary  that  the  descrip- 
tion in  the  decree  be  substantially  the  same  as  that  in  the 
mortgage.* 


title  passed  by  the  deed.  »  »  * 
We  take  judicial  notice  of  the  pub- 
lic surveys  of  the  state,  and,  therefore, 
that  land  corresponding  with  that  de- 
scril^pd  in  the  judgment  of  foreclosure 
lies  in  Morgan  county,  Indiana,  and  in 
no  other  county  in  the  state.  And,  as 
the  Morgan  Circuit  Court  entered  the 
judgment  of  foreclosure,  it  will  be  pre- 
sumed that  the  land  mentioned  in  the 
judgment  was  the  land  in  Morgan 
county  bearing  the  same  description. 
If  not  in  Morgan  county,  the  court 
would  have  had  no  jurisdiction  to 
enter  the  judgment  of  foreclosure;  and 
the  presumption  is  in  favor  of  the 
jurisdiction  of  the  court.  Brownfield 
V.  Weicht,  9  Ind.  394;  Godfrey  v.  God- 
frey, 17  Ind.  6;  Waltz  v.  Borroway,  25 
Ind.  380;  Clay  County  v.  Markle,  46 
Ind.  g6.  By  presumption  of  law,  there 
fore,  the  sheriff's  deed,  even  if  it  had 
not  specified  the  county  or  state  in 
which  the  land  was  situate,  it  being 
based  upon  a  judgment  of  foreclosure 
rendered  in  Morgan  county,  would  be 
considered  as  having  reference  to  the 
land  in  that  county  bearing  the  descrip- 
tion mentioned  in  the  judgment  of 
foreclosure  and  deed." 

Terms  Used  in  Oovemment  Patents.  — 
Where  the  two  descriptions  refer  to  the 
same  tract,  but  the  decree  employs 
terms  not  ordinarily  used  by  the  gov- 
ernment in  issuing  patents,  the  de- 
scription therein  is  not  void  for  uncer- 
tainty. McCartney  v.  Dennison,  loi 
Cal.  252,  where  the  description  in  the 
complaint  was  as  follows:  "  The  south 
one-fourth  (1-4)  of  the  east  one-half  (1-2) 
of  the  north  one-half  (1-2)  of  the  north- 
east one-fourth  (r-4)  of  section  18"  of 
a  certain  township  and  range,  "  con- 
taining ten  (10)  acres  of  land.  Also  the 
si.x  (6)  acres  of  land  having  the  same 
length  east  and  west,  being  of  uniform 
width  north  and  south,  and  lying  im- 
mediately south  of  and  adjoining  said 
first  above  described  parcel,  the  whole 
parcel  contained  in  both  said  descrip- 
tions being  eighty  rods  in  length  from 
east  to  west,  and  thirty-two  rods  in 
width  from  north  to  south."  The  decree 
contained  the  following:  "  The  south 
ten  acres  of  the  north-east  quarter  of  the 


north-east  quarter,  and  the  north  six 
acres  of  the  south-east  quarter  of  the 
north-east  quarter  of  section  eighteen 
(18)  "  of  the  same  township  and  range 
as  stated  in  the  complaint.  The  court 
said:  "  These  two  descriptions  de- 
scribe exactly  the  same  piece  of  land. 
The  only  plausible  objection  that  can 
be  made  to  the  descriptions  is,  that  such 
terms  as  '  south  one-fourth '  and 
'  south  ten  acres  '  are  not  usually  ap- 
plied in  United  States  government  sur- 
veys to  legal  subdivisions.  Under  that 
system  '  quarter  '  is  used  to  designate 
a  square  piece  of  land,  as  the  '  south- 
east '  or  the  '  north-east '  quarter; 
but  while  the  description  in  question  is 
not  ordinarily  used  by  the  government 
in  patents  of  land,  there  is  no  reason 
why  it  is  not  sufficient  in  conveyances 
between  private  persons.  The  south 
quarter  of  a  piece  of  land  bounded  by 
parallel  lines  running  north  and  south, 
and  east  and  west,  may  be  ascertained 
as  well  as  the  south  half,  which  is  used 
as  a  government  subdivision.  If  the 
land,  the  south  quarter  of  which  is 
covered  by  the  mortgage,  had  been  a 
city  lot,  or  some  other  tract  of  land 
that  had  never  been  known  as  a  gov- 
ernment legal  subdivision,  we  appre- 
hend that  no  one  would  have  ques- 
tioned the  sufficiency  of  the  description ; 
but  the  fact  that  the  whole  piece  of 
which  the  south  quarter  is  conveyed 
happens  to  have  been  a  government 
subdivision  can  make  no  difference." 

1.  Triplett    v.    Sayre,   3   Dana   (Ky.) 

590- 

2.  Cook  V.  Gilchrist,  82  Iowa  286; 
McCartney  v.  Dennison,  loi  Cal.  252; 
Lumpkin  v.  Silliman,  79  Tex.  167. 

Thus  where  the  decree  omitted  one 
item  of  description  contained  in  the 
pleadings,  but  corresponded  in  other 
parts  and  evidently  referred  to  the 
same  land,  it  was  held  sufficient. 
Lumpkin  v.  Silliman,  79  Tex.  167. 
Even  where  a  portion  of  the  descrip- 
tion in  the  decree  is  incorrect,  the  de- 
cree itself  is  not  avoided  if  enough 
remains  to  identify  and  locate  the 
premises.  Clapp  v.  McCabe,  84  Hun 
(N.  Y.)  380,  in  which  case  the  decree 
first  described  the  entire  premises  and 
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Inaccurate  Description  Not  Necessarily  Fatal.  —  Where  the  decree  by 
reference  to  the  pleadings  correctly  describes  the  premises,  it  is  not 
necessarily  vitiated  by  an  inaccurate  description  inserted  therein 
and  following  the  videlicet.^ 

By  Beference  to  Public  Records.  —  A  decree  of  foreclosure  which 
describes  the  mortgaged  premises  by  metes  and  bounds,  except 
certain  portions  concerning  which  reference  is  made  to  the  public 
records,  is  not  void  for  uncertainty  and  cannot  be  collaterally 
attacked,* 

Misnomer  of  Party.  —  A  decree  of  foreclosure  is  not  necessarily 
avoided  by  the  misnomer  of  the  defendant.* 

Part  of  Certain  Tract.  —  Where  the  decree  describes  the  land  as  part 
of  a  certain  tract,  without  quantity  or  further  description,  it  is 
insufficient.'* 

Correction  of  Misdescription.  —  In  Illinois  a  mistake  in  a  description 
of  the  mortgaged  premises,  on  the  part  of  the  trial  court,  can  be 
corrected  in  the  appellate  court  only  by  a  reversal  in  part  and  the 
rendition  of  a  proper  decree  in  that  court.*  In  New  York,  how- 
ever, an  inaccurate  description  in  the  decree  for  sale  may  be 
amended  after  sale.*     In  California,  the  court  in  an  action  to 


then  provided  for  excepting  a  certain 
portion  which  had  been  released.  By 
mistake,  however,  the  portion  not  re- 
leased was  described;  but  the  referee 
before  whom  the  case  was  tried  held 
that  the  intention  to  except  the  re- 
leased portion  was  sufficiently  clear. 
The  referee's  conclusions  were  adopted 
by  the  Supreme  Court  in  Clapp  v.  Mc- 
Cabe,  84  Hun  (N.  Y.)  379. 

1.  Thompson  v.  Crocker,  18  Colo. 
328,  where  the  court  said:  "  The  only 
objections  urged  to  the  proceedings  in 
the  probate  court  are  that  the  inter- 
locutory decree  is  void  by  reason  of 
the  uncertain  description  of  the  prop- 
erty ordered  to  be  sold.  The  decree 
orders  that  the  mortgaged  premises 
mentioned  in  the  complainant's  bill  be 
sold.  By  a  familiar  principle  of  the 
law,  words  to  which  reference  is  made 
in  an  instrument  are  to  be  given  the 
same  effect  as  though  incorporated 
therein.  Hence  the  decree  contains  an 
accurate  description  of  the  property, 
without  the  words  following  the  vide- 
Hcct.  The  ambiguity,  or  uncertainty, 
which  in  the  opinion  of  the  trial  court 
vitiated  the  interlocutory  decree,  arises 
wholly  from  the  words  following. 
Construing  all  the  orders  of  the  pro- 
bate court  together,  there  is  no  doubt 
but  that  the  court  intended  to  order  the 
sale  of  the  property  here  in  contro- 
versy, the  error  in   the  decree  arising 


from  the  insertion  of  the  preposition 
'  of  '  in  place  of  the  conjunction'  and,' 
before  the  words  '  the  undivided  one- 
half.'  By  the  construction  given  the 
decree  is  made  operative,  while  by 
that  given  by  the  district  court  it  is 
necessarily  made  inoperative.  And 
we  think  it  should  be  construed  so  that 
it  may  be  of  validity  rather  than  be 
lost." 

2.  De  Sepulveda  v.  Baugh,  74  Cal. 
468,  overruling  Crosby  v.  Dowd,  61  Cal. 
557- 

3.  Lindsey  v.  Delano,  78  Iowa  350, 
where  the  defendant,  whose  real  name 
was  "  Edmund,"  was  named  in  the 
petition  as  "  Edward  "  and  under  that 
name  default  was  taken  against  him 
as  was  recited  in  the  decree;  but  there 
was  also  a  recital  that  he  accepted  per- 
sonal service  of  the  original  notice  as 
"  Edmund,"  and  the  decree  was 
treated  as  against  "  E.dmund." 

4.  Meyer  v.  Pfeiffer,  50  111.  485, 
which  was  a  decree  establishing  dower 
in  certain  lands,  but  the  principle  is 
plainly  applicable  to  a  decree  of  fore- 
closure. 

6.  Warner  v.  De  Witt  County  Nat. 
Bank,  4  111.  App.  316. 

6.  Wood  V.  Martin,  66  Barb.  (N.  Y.) 
241,  where  the  court  observed:  "  The 
error  consists  only  in  giving  an  erro- 
neous distance.  The  words  in  which 
the  error  occurred  are,  '  beginning  at  a 
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foreclose  may  fix  the  boundaries  of  the  land  if  the  mortgage 
through  a  latent  ambiguity  leaves  them  uncertain.* 

c.  Provisions  for  Redemption  —  usually  Necessary.  —  In  juris- 
dictions where  the  mortgagor  is  entitled  to  redeem,  the  decree  of 
foreclosure  must  generally  contain  a  provision  permitting  the 
enjoyment  of  this  right.*     Hence  a  decree  which  directs  the  exe- 


point  on  the  northerly  line  of  59th 
street  distant  about  193  feet  4  inches 
easterly  from  the  corner  formed  by 
the  intersection  of  the  northerly  line 
of  59th  street  with  the  easterly  line  of 
Madison  avenue,  at  and  opposite  the 
end  of  the  middle  line  of  a  certain 
party-wall,  running  thence  northwardly 
along  said  middle  line  of  said  party- 
wall,  and  parallel  with  Madison  ave- 
nue, 100  feet  5  inches,  to  the  middle 
of  the  block,'  etc.  The  correct  dis- 
tance should  be  '  about  123  feet  4 
inches,'  instead  of  193  feet  4  inches. 
Following  the  words  of  description  is 
a  reference  to  a  deed  made  by  the 
plaintiff  to  the  defendant  Martin,  in 
which  the  description  is  correct  and 
precisely  as  set  out  in  the  mortgage 
and  all  the  papers  in  these  proceed- 
ings except  the  original  judgment. 
The  court,  in  virtue  of  the  mortgage, 
power  of  sale  contained  therein,  and  the 
statute  in  such  cases  made  and  pro- 
vided, acquired  jurisdiction  over  the 
precise  premises  purchased  by  the  bid- 
der, and  over  no  others;  and  the  error 
is  but  a  clerical  one,  manifest  from  an 
inspection  of  the  complaint,  the  deed 
referred  to  in  the  judgment,  and  the  lis 
pendens  filed.  The  referee  made  the 
sale  of  the  premises  described  in  the 
mortgage,  and  the  purchaser  under- 
standingly  became  the  purchaser  of 
the  precise  premises  covered  by  the 
mortgage.  There  is  no  pretense  that 
the  purchaser  was  misled.  The  report 
of  the  referee  of  his  sale  was  correct  in 
its  description,  and  since  the  sale  took 
place,  an  order  of  this  court  upon  con- 
sent of  all  the  parties  who  have  ap- 
peared in  the  action,  and  upon  all  the 
proceedings  had  herein,  has  been  en- 
tered nunc  pro  tunc,  amending  the  de- 
cree in  the  respect  alluded  to.  The 
court  had  ample  power  to  allow  such 
an  amendment.  Code,  §  173;  Hogan 
V.  Hoyt,  37  N.  Y.  300;  Hoyt  v.  Wild- 
fire, 3  Johns.  (N.  Y.)  518;  Lansing  v. 
Lansing,  r8  Johns.  (N.  Y.)  502;  War- 
dell  V.  Eden,  2  Johns.  Cas.  (N.  Y.)  121; 
Hotaling  v.  Marsh,  14  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  161;  Sluyter  v.  Smith,  2 


Bosw.   (N.  Y.)  673;  Bogert  v.   Bogert, 
45  Barb.  (N.  Y.)  121." 

1.  Doe  V.  Vallejo,  29  Cal.  386. 

2.  Bedemption  Clause  Generally  Essen- 
tial —  California.  —  Harlan  v.  Smith, 
6  Cal.  173.  CompareGuy  V.  Middleton, 
5  Cal.  392. 

Illinois.  — O'Brian  v.  Fry,  82  111.  274; 
D'Wolf  V.  Haydn,  24  111.  526;  Rhine- 
hart  V.  Stevenson,  23  111.  524;  Warner 
V.  De  Witt  County  Nat.  Bank,  4  III. 
App.  305- 

Kentucky.  —  Durrett  z/.  Whiting,  7  T. 
B.  Mon.  (Ky.)  548. 

Michigan.  —  Detroit  Sav.  Bank  v. 
Truesdail,  38  Mich.  441. 

New  Jersey.  —  Compare  Stockton  v. 
Dundee  Mfg.  Co.,  22  N.  J.  Eq.  56. 

North  Carolina.  —  Mebane  v.  Me- 
bane,  80  N.  Car.  34. 

Wisconsin.  —  Carberry  v.  Benson,  18 
Wis.  489;  Briggs  v.  Seymour,  17  Wis. 
255;  Van  Nostrand  v.  Mansfield.  16 
Wis.  224;  Jones  v.  Oilman,  14  Wis.  450. 

United  States. —  Orvls  v.  Powell,  98 
U.  S.  176;  Clark  v.  Reyburn,  8  Wall. 
(U.  S.)  318.  Compare  Brine  v.  Hart- 
ford F.  Ins.  Co.,  96  U.  S.  627. 

The  Eule  Expounded.  —  In  Clark  7>. 
Reyburn,  8  Wall.  (U.  S.)  318,  the  rule 
is  thus  discussed  by  Mr.  Justice 
Swayne:  "  Can  a  decree  of  strict  fore- 
closure, which  does  not  find  the  amount 
due,  which  allows  no  time  for  the  pay- 
ment of  the  debt  and  the  redemption 
of  the  estate,  and  which  is  final  and 
conclusive  in  the  first  instance,  be  sus- 
tained? The  equity  of  redemption  is  a 
distinct  estate  from  that  which  is  vested 
in  the  mortgagee  before  or  after  con- 
dition broken.  It  is  descendible,  de- 
visable, and  alienable,  like  other  inter- 
ests in  real  property.  As  between  the 
parties  to  the  mortgage  the  law  pro- 
tects it  with  jealous  vigilance.  It  not 
only  applies  the  maxim,  '  Once  a  mort- 
gage, always  a  mortgage,'  but  any 
limitation  of  the  right  to  redeem,  as  to 
time  or  persons,  by  a  stipulation  en- 
tered into  when  the  mortgage  is  exe- 
cuted, or  afterwards,  is  held  to  be  op- 
pressive, contrary  to  public  policy,  and 
void.     By  the  common  law,  when   the 
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cution  of  a  deed  to  the  purchaser  and  the  delivery  of  possession 
to  him,  without  reference  to  redemption,  has  been  held  erroneous.' 
So  where  the  statute  authorized  redemption  within  fifteen  months, 
and  the  decree  allowed  only  twelve,  it  was  reversed.* 

Time  for  Eedemption.  —  In  the  absence  of  an  express  statutory  pro- 
vision, the  time  allowed  for  redemption  by  the  decree  is  discre- 
tionary with  the  court.' 


condition  of  the  mortgage  was  broken 
the  estate  of  the  mortgagee  became  in- 
defeasible. At  an  early  period  equity 
interposed  and  permitted  the  mort- 
gagor, within  a  reasonable  time,  to  re- 
deem upon  the  payment  of  the  amount 
found  to  be  due.  The  debt  was  re- 
garded by  the  chancellor,  as  it  has  been 
ever  since,  as  the  principal,  and  the 
mortgage  as  only  an  accessory  and  a 
security.  The  doctrine  seems  to  have 
been  borrowed  from  the  civil  law. 
After  the  practice  grew  up  of  applying 
to  the  chancellor  to  foreclose  the  right 
to  redeem  upon  default  in  the  payment 
of  the  debt  at  maturity,  it  was  always 
an  incident  of  the  remedy  that  the 
mortgagor  should  be  allowed  a  spe- 
cified time  for  the  payment  of  the  debt. 
This  was  fixed  by  the  primary  decree, 
and  it  might  be  extended  once  or 
oftener,  at  the  discretion  of  the  chan- 
cellor, according  to  the  circumstances 
of  the  case.  It  was  only  in  the  event 
of  final  default  that  the  foreclosure  was 
made  absolute.  In  this  country  the 
proceeding  in  most  of  the  states,  and 
perhaps  in  all  of  them,  is  regulated  by 
statute.  The  remedy  thus  provided 
when  the  mortgage  is  executed  enters 
into  the  convention  of  the  parties,  in  so 
far  that  any  change  by  legislative  au- 
thority which  affects  it  substantially,  to 
the  injury  of  the  mortgagee,  is  held  to 
be  a  law  '  impairing  the  obligation  of 
the  contract '  within  the  meaning  of  the 
provision  of  the  Constitution  upon  the 
subject." 

1.  Harlan  v.  Smith,  6  Cal.  173; 
O'Brian  v.  Fry,  82  111.  274. 

2.  Rhinehart    v.    Stevenson,    23    111. 

524. 

3.  Clark  v.  Reyburn,  8  Wall.  (U.  S.) 
318;  Perine  v.  Dunn,  4  Johns.  Ch.  (N. 
Y.)  140;  Harkins  v.  Forsyth,  ri  Leigh 
(Va.)  306.  In  the  case  last  cited  the 
court,  per  Tucker,  P..  said:  "  Accord- 
ing to  my  recollections,  both  at  the 
time  I  was  at  the  bar  where  Chancellor 
Carr  presided,  and  when  I  afterwards 
succeeded  him,  the  court  adopted  and 
pursued  the  opinion  of  Chancellor  Kent 


in  Perine  v.  Dunn,  4  Johns.  Ch.  (N.  Y.) 
141,  regarding  it  as  a  matter  of  sound 
discretion  to  fix  the  period  of  redemp- 
tion according  to  the  circumstances  of 
the  case.  I  am  very  sure  there  must 
have  been  cases  in  that  circuit  where 
the  time  allowed  was  even  less  than 
three  months;  and  it  is  probable  the 
same  practice  continues.  I  should  be 
unwilling,  therefore,  to  lay  down  any 
inflexible  rule  on  the  subject,  as  it 
might  lead  to  mischief,  and  is  in  no 
wise  essential  to  justice.  On  the  con- 
trary, I  think  it  better  that  the  matter 
should  be  left  to  the  sound  discretion 
of  the  court,  and  that  we  should  pre- 
sume the  discretion  has  been  properly 
exercised,  where  no  objection  has  been 
made  in  the  court  below,  and  no  exten- 
sion asked  for  of  the  time  allowed  for 
redemption.  Upon  such  an  applica- 
tion, if  refused,  the  reasons  of  the 
court  would  appear,  and  the  appellate 
tribunal  could  then  decide  whether  the 
discretion  had  been  abused." 

Under  the  Former  English  Chancery 
Practice  the  period  of  redemption  was 
from  three  to  six  months.  Perine  v. 
Dunn,  4  Johns.  Ch.  (N.  Y.)  140;  Ed- 
wards V.  Cunliffe.  i  Madd.  287.  Where 
the  bill  was  brought  by  the  mortgagor 
for  the  simple  purpose  of  redeeming. 
Lord  Eldon  refused  to  enlarge  the  time 
as  in  a  bill  of  foreclosure,  giving  the 
following  reasons:  "  This  motion,  upon 
a  bill  to  redeem,  is  new;  and  the  case 
cited  must,  I  apprehend,  have  gone 
upon  special  circumstances,  as  the 
difference  in  principle  is  obvious.  The 
plaintiff,  in  a  bill  for  redemption,  pro- 
fesses that  his  money  is  ready.  He 
comes  ihto  court  saying,  '  Here  is  the 
money;  give  me  my  estate.'  But  in  a 
suit  by  a  mortgagee  for  a  foreclosure 
the  court  acts  against  a  person  unwill- 
ing to  pay,  and  imposes  upon  him  the 
terms,  that,  if  he  does  not  pay,  he  shall 
lose  his  estate.  I  admit  that  time  is 
given  in  that  case.  Finding  the  prac- 
tice established  by  my  predecessors,  I 
have  done  it  with  considerable  regret, 
as  the    effect   is   frequently   a    severe 
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Mortgagor  Complaining  of  Error  in  His  Favor.  —  Where  no  right  of 
redemption  exists,  the  fact  that  the  decree  authorizes  the  mort- 
gagor to  redeem  is  not  a  matter  of  which  he  can  complain.* 

Objection  by  Creditors  of  Mortgagor.  —  And  the  objection  that  the 
decree  failed  to  provide  for  the  exercise  of  a  statutory  right  of 
redemption  cannot  be  urged  by  creditors  of  the  mortgagor,  except 
in  connection  with  an  offer  to  redeem.* 

Omission  Bectified  without  Beversal.  —  Moreover,  the  defect  in  a  de- 
cree by  failing  to  provide  for  the  right  of  redemption  is  not 
one  which  necessarily  calls  for  a  reversal;  the  c^se  is  some- 
times remanded  for  the  simple  purpose  of  having  the  decree 
amended  in  this  particular.'     And  sometimes  the  amendment 


grievance  to  the  mortgagee;  which  I 
should  be  extremely  unwilling  to  ex- 
tend by  holding  that  a  mortgagor  may 
file  a  bill  of  redemption,  offering  pay- 
ment at  the  distance  of  a  year.  I  will 
not  begin  such  a  practice;  and  there- 
fore, conceiving  that  there  is  no  prece- 
dent, refuse  the  motion."  Novosielski 
V.  Wakefield,  17  Ves.  Jr.  417. 

1.  Smith  V.  Hoyt,  14  Wis.  252,  where 
the  court  said:  "Another  objection 
made  to  the  judgment  is,  that  it  pro- 
vides that  the  defendants  may  redeem 
according  to  the  provisions  of  chapter 
195,  Laws  of  1859.  That  act  was  pub- 
lished on  the  first  of  April,  1859,  the 
same  day  on  which  this  mortgage  was 
executed.  The  act  gives  the  right  of 
redemption  only  in  foreclosing  mort- 
gages thereafter  executed,  and  the 
question  was  discussed  by  counsel 
whether  this  mortgage,  executed  on 
the  same  day  the  act  was  published, 
was  to  be  deemed  executed  after  the 
statute  or  before  it.  For  the  appellant 
it  was  contended  that  the  law  took 
effect  '  from  '  the  day  of  its  publica- 
tion, which  excluded  that  day;  for  the 
respondent,  'that  the  law  took  no  notice 
of  fractions  of  a  day.  and  the  publica- 
tion being  on  the  first  of  April,  the  act 
would  be  held  to  have  been  in  force  on 
the  whole  of  that  day.  But  whether 
either  of  these  positions  is  correct,  or 
whether  the  courts  would  not  be  bound 
for  the  purposes  of  justice  to  inquire 
into  the  exact  time  of  publication,  and 
hold  the  act  to  have  been  in  force  from 
that  moment  only,  we  do  not  think  it 
is  necessary  in  this  case  to  determine. 
For  even  if  this  mortgage  was  not  one 
to  which  the  act  allowing  redemption 
applied,  still  we  do  not  see  how  the 
mortgagor  or  other  defendants  can  be 
aggrieved  by  such  a  judgment.  It  is 
obvious  that  the  legislature  did  not  in- 


tend to  inflict  a  grievance  on  mort- 
gagors by  allowing  such  redemption, 
and  if  the  court  has  allowed  it  on  a 
mortgage  to  which  the  act  did  not  ap- 
ply, if  the  other  party  acquiesces  we 
do  not  think  the  defendant  should  be 
heard  to  complain  on  that  account." 

2.  Hards     v.    Connecticut    Mut.    L. 
Ins.  Co.,  8  Biss.  (U.  S.)  234. 

A  Bill  of  Beview  Based  upon  This  Omis- 
sion, without  making  any  offer  to  re- 
deem, was  dismissed.  Burley  v.  Flint, 
9  Biss.  (U.  S.)  204,  where  the  court, 
per  Blodgett,  J.,  said:  "  It  is  therefore 
to  be  presumed  that  if  this  complainant 
had,  within  the  twelve  months  allowed 
him  for  that  purpose,  brought  into 
court  the  money  required  to  make  a  re- 
demption under  the  statute,  the  court, 
in  the  exercise  of  its  equity  powers, 
would  have  allowed  the  redemption, 
either  upon  petition  or  by  a  supple- 
mental bill  in  tha  nature  of  a  bill  of  re- 
view. At  most,  the  error  in  the  decree 
complained  of  was  only  an  error  of 
form.  The  complainant  does  not  deny 
the  justice  of  the  demand  established  by 
the  decree,  but  simply  claims  that  the 
court  did  not  specifically  reserve  to  him 
the  statutory  right  of  redemption  from 
the  sale;  but  the  failure  to  do  this  did 
not  deprive  the  complainant  of  his 
rights,  and  worked  him  no  substantial 
injury.  And  bills  of  review  will  not 
be  entertained  for  errors  of  form 
merely.  Having  allowed  his  statutory 
time  for  redemption  to  expire  without 
an  offer  or  effort  to  redeem,  the  com- 
plainant's bill  of  review  appears  to  me 
to  be  without  equity.  He  comes  too 
late  to  ask  the  court  to  correct  the 
error  assigned;  and  therefore,  al- 
though there  may  have  been  a  techni- 
cal error  in  the  foreclosure  decree,  it 
deprived  the  complainant  of  no  rights." 

3.  Orvis  V.  Powell,  98  U.  S.  176, 
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is  effected  in  the  appellate  court.* 

Implied  Provision  for  Sedemption.  —  Where  the  decree  directs  that  the 
purchaser  shall  be  entitled  to  a  deed  after  the  expiration  of  one 
year,  unless  the  mortgagor  redeems  within  that  time,  the  decree 
is,  of  course,  in  this  particular  suflficient.* 

Statutory  Sight  Not  Affected  by  Omission.  —  The  failure  to  provide  for 
redemption  in  the  decree  will  not  cut  off  the  mortgagor's  statu- 
tory right,'  and  in  Illinois^  and  Utah^  the  right  will  not  be  con- 
sidered as  having  been  denied  by  the  decree  merely  because  the 
latter  contains  no  reference  to  redemption. 

roreclosure  of  Trust  Deed.  —  In  Tennessee,  upon  the  foreclosure  of  a 
trust  deed,  the  court  may  order  a  sale  free  from  the  right  of 
redemption  though  the  deed  does  not  expressly  so  provide.* 

d.  Provisions  as  to  Order  in  Which  Portions  of  Prem- 
ises Must  be  Sold  —  (i)  In  General. —  It  is  not  necessary,  in 
order  to  justify  a  direction  in  the  decree  relative  to  the  order  in 
which  parts  of  premises  are  to  be  sold,  that  a  foundation  therefor 
shall  have  been  laid  in  the  pleadings.'  But  the  party  who  desires 
to  have  the  sale  proceed  in  a  particular  order  should  either  seek 
to  have  a  clause  of  that  import  inserted  in  the  decree  or  should 
move  for  an  order  directing  the  referee  upon  the  same  point.® 
A  reference  may  be  made  in  order  to  ascertain  the  equities  of 
the  defendants  and  report  the  order  in  which  the  sale  should 
proceed.® 

(2)  Ride  where  Mortgaged  Premises  have  been  Alienated  in 
Parcels — (a)  General  Eule  —  Inverse  Order  of  Alienation  Rule. —  Under 
the  rule  prevailing  in  by  far  the  greater  number  of  jurisdictions, 
if  the  premises  have  been  alienated  in  separate  portions  after 
the  execution  of  the  mortgage,  each  parcel  must  be  sold  upon 
foreclosure  in  the  inverse  order  of  its  alienation,  the  tract  last 

1.  D'WoIf  V.  Haydn,  24  111.  526;  8.  Vandercook  v.  Cohoes  Sav.  Inst., 
Carberry    v.    Benson,    18     Wis.    489;     5  Hun  (N.  Y.)  641. 

Briggs  V.  Seymour,  17  Wis.  264.  Objection    First    Made    on    Appeal.  — 

In    Van    Nostrand   v.    Mansfield,    16  Where    the    defendant   in   foreclosure 

Wis.  224,  the  court  declined  to  modify  made    no   request   as    to   the   order  in 

the  judgment,  since   it  did   not  appear  which  he   desired    the    several    mort- 

that  steps  had  been   taken  to  execute  gaged  tracts  to  be  sold,  he  will  not  be 

it,  and   therefore   entered  an   order  of  heard    upon   appeal   to   object   to  the 

reversal.  action  of  the  court  in  determining  such 

2.  Rosseel  v.  Jarvis,  15  Wis.  571.  order.    Price  7/.  Lauve,  49Tex.  74.   Com- 

3.  Burley  v.  Flint,  9  Biss.  (U.  S.)  pare  Lausmann  v.  Drahos,  8  Neb.  457. 
204.  Objection  by  Motion  to  Set  Aside  Sale.  — 

4.  Boester  v.  Byrne,  72  111.  466.  This  Nor  can  the  defendant  have  the  sale 
case,  however,  should  be  considered  in  set  aside  for  failure  to  observe  the 
connection  with  the  citations  in  the  note  proper  order.  Dates  v.  Winstanley,  53 
supra,  as  the  general  rule  there  stated  111.  App.  623. 

prevails  in  Illinois.  9.  Bard  v.  Steele,  3  How.  Pr.  (N.  Y. 

6.  Charter   Oak   L.    Ins.    Co.    v.  Gis-  Supj-eme    Ct.)    no.     Compare  Knicker- 

borne,  5  Utah  319.  backer  v.  Eggleston,  3  How.  Pr.  (N.  Y. 

6.  McGuire  v.  Gallagher,  95  Tenn.  Supreme  Ct.)  130;  New  York  L.  Ins., 
349.  etc.,  Co.  V.  Cutler,  3  Sandf.  Ch.  (N.  Y.) 

7.  Cord  V.  Southwell,  15  Wis.  211.  176. 
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conveyed  being  sold  first.'      The  decree  of  foreclosure  should, 
therefore,  contain  a  direction  that  the  premises  be  sold  in  this 


1.  The  Rule  Vindicated.  —  The  rule 
and  the  reasons  in  support  of  it  are 
well  stated  in  Iglehart  v.  Crane,  42  111. 
261,  by  Mr.  Justice  Lawrence,  as  fol- 
lows: "  If  a  mortgagor  conveys  a  por- 
tion of  the  mortgaged  premises,  retain- 
ing a  portion  himself,  it  is  familiar  law 
and  admitted  by  all  the  cases  that,  as 
between  the  mortgagor  and  his  grantee, 
that  portion  retained  by  the  mortgagor 
should  be  first  applied  to  the  payment 
of  the  mortgage.  An  equitable  lien  at- 
taches for  this  purpose  in  favor  of  the 
grantee,  as  against  the  parcel  held  by 
the  mortgagor.  The  equity  of  this  rule 
is  apparent,  on  the  plain  ground  that  a 
man's  own  property  should  be  first  ap- 
plied to  the  payment  of  his  own  debts, 
and  when  a  court  of  chancery  requires 
a  mortgagee  first  to  exhaust  that  part 
of  the  mortgaged  property  still  held  by 
the  mortgagor,  it  is  only  another  ap- 
plication of  the  principle,  so  long  and 
so  firmly  settled  by  courts  of  equity, 
that,  where  there  are  two  creditors 
standing  in  equal  equity,  one  of  whom 
has  security  upon  two  funds  and  the 
other  upon  only  one  of  the  two,  the 
former  is  required  to  proceed  primarily 
against  the  fund  upon  which  the  latter 
has  no  claim.  The  jjistice  of  first  sub- 
jecting to  the  payment  of  the  mort- 
gage so  much  of  the  mortgaged  prop- 
erty as  may  still  remain  in  the  hands 
of  the  mortgagor  cannot  be  denied, 
and  is  admitted  by  the  counsel  for  the 
appellees.  If,  then,  this  species  of 
equitable  lien  has  attached  in  favor  of 
a  purchaser  of  a  part  of  the  mortgaged 
premises  against  the  residue  in  the 
hands  of  the  mortgagor,  how  is  this 
residue  to  be  considered  as  discharged 
from  the  lien  merely  by  a  sale  and 
conveyance  of  it  to  a  third  person  tak- 
ing with  notice  of  all  the  facts?  The 
purchaser  with  notice  simply  steps  into 
the  shoes  of  the  mortgagor.  He  can 
claim  no  equity  which  would  displace 
that  of  the  prior  grantee  of  the  other 
portion  of  the  mortgaged  premises, 
ijecause,  having  voluntarily  and  know- 
ingly become  the  purchaser,  he  cannot, 
by  such  act.  and  at  his  own  mere 
volition,  displace  or  impair  the  equity 
of  another.  This  is  the  ground  upon 
which  rests  the  rule  that  mortgaged 
premises  are  to  be  subjected  to  the 
lien  in  the  inverse  order  of  their  aliena- 
tion, where  the  subsequent  purchasers 


have  bought  with  notice,  and,  as  al- 
ready remarked,  in  our  opinion  the 
rule  has  a  most  persuasive  equity." 

See  also  the  following  authorities, 
where  the  rule  is  announced. 

Alabama.  —  Mobile  Marine  Dock, 
etc.,  Ins.  Co.  v.  Huder,  35  Ala.  713. 

Colorado,  —  Fassett  v,  Mulock,  5 
Colo.  470. 

Connecticut.  —  Sanford  .v.  Hill,  46 
Conn.  53. 

Florida.  —  Ritch  v.  Eichelberger,  13 
Fla.  182. 

Illinois.  —  Vogle  v.  Brown,  120  111. 
338:  Niles  V.  Harmon,  80  111.  396; 
Tompkins  v.  Wiltberger,  56  111.  385; 
Matteson  v.  Thomas,  41  111.  no. 

Indiana.  —  Houston  v.  Houston,  67 
Ind.  276;  McCuUum  v.  Turpie,  32  Ind 
146;  Alsop  z*.  Hutchings,  25  Ind.  351; 
Aiken  v.  Bruen,  21  Ind.  137;  Day  v. 
Patterson,  18  Ind.  114. 

Maine.  —  Sheperd  v.  Adams,  32  Me. 
63;  Holden  v.  Pike,  24  Me.  427.  Com- 
pare Wallace  v.  Stevens,  64  Me.  225. 

Massachusetts.  —  Compare  Allen  v. 
Clark,  17  Pick.  (Mass.)  47.  See,  how- 
ever, Parkman  v.  Welch,  ig  Pick. 
(Mass.)  231. 

Michigan.  —  McVeigh  v.  Sherwood, 
47  Mich.  549;  Gilbert  v.  Haire,  43  Mich. 
283;  Sager  v.  Tupper,  35  Mich.  134; 
Sibley  v.  Baker,  23  Mich.  312;  McKin- 
ney  z/.  Miller,  19  Mich.  142;  Cooper  i/. 
Bigly,  13  Mich.  463;  Caruthers  v.  Hall, 
10  Mich.  40;  Mason  v.  Payne,  Walk. 
(Mich.)  460. 

Minnesota.  —  Johnson  v.  Williams,  4 
Minn.  268. 

Mississippi.  —  Compare  Georgia  Pac. 
R.  Co.  V.  Walker,  61  Miss.  481. 

Missouri.  —  Crosby  v.  Farmers' 
Bank,  107  Mo.  436. 

Nebraska.  —  Lausman  v.  Drahos,  8 
Neb.  461. 

New  Hampshire.  —  Mahagan  v. 
Mead,  63  N.  H.  570;  Gage  v.  Mc- 
Gregor, 61  N.  H.  47;  Brown  v.  Simons, 
44  N.  H.  479. 

New  Jersey. —  Dawes  v.  Cammus,  32 
N.  J.  Eq.  456;  Hanes  v.  Denby,  (N.  J. 
1894)  28  Atl.  Rep.  798;  Hill  V.  Mc- 
Carter,  27  N.  J.  Eq.  41;  Mount  v. 
Potts,  23  N.  J.  Eq.  188;  Wikoff  v. 
Davis,  4  N.  J.  Eq.  224;  Britton  v.  Up- 
dike, 3  N.  J.  Eq.  125;  Shannon  v, 
Marselis,  i  N.  J.  Eq.  413. 

New  York.  —  New  York  L.  Ins.,  etc., 
Co.  V.  Milnor,  i  Barb.  Ch.  (N.  Y.)  363; 
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order  where  circumstances  justify  the  application  of  the  rule,* 
and  it  is  erroneous  to  direct  a  sale  of  the  entire  mortgaged  prem- 
ises regardless  thereof.* 

Application  of  the  Rule.  —  The  rule  requiring  sale  in  the  inverse 
order  of  alienation  applies  in  a  case  of  successive  conveyances  by 
the  mortgagor's  grantee.'     The  portions  conveyed  to  the  last 


Stuyvesant  v.  Hall,  2  Barb.  Ch.  (N. 
Y.)  151;  Ferguson  v.  Kimball,  3  Barb. 
Ch.  (N.  Y.)  616;  Gouverneur  v.  Lynch, 
2  Paige  (N.  Y.)  300;  Guion  v.  Knapp, 
6  Paige  (N.  Y.)35;  Kellogg  v.  Rand, 
II  Paige  (N.  Y.)  59;  Welling  v.  Ryer- 
son,  94  N.  Y.  98;  Bernhardt  v.  Lym- 
burner,  85  N.  Y.  172;  Hopkins  v. 
Wolley,  81  N.  Y.  77;  Barnes  v.  Mott, 
64  N.  Y.  397;  Crafts  v.  Aspinwall,  2 
N.  Y.  289;  Ex. p.  Merrian.  4  Den.  (N.  Y.) 
254;  Coles  V.  Appleby,  22  Hun  (N.  Y.) 
72;  Steere  v.  Childs,  15  Hun  (N. 
Y.jsii;  Woods  v.  Spalding,  45  Barb. 
(N.  Y.)  602;  La  Farge  F.  Ins.  Co.  v. 
Bell,  22  Barb.  (N.  Y.)  54;  Clowes  v. 
Dickenson,  5  Johns.  Ch.  (N.  Y.)  235. 

Ohio. — Sternberger  v.  Hanna,  42 
Ohio  St.  305,  Cary  v.  Folsom,  14  Ohio 
365;  Nellons  v.  Truax,  6  Ohio  St.  98. 

Pennsylvania.  —  Milligan's  Appeal, 
104  Pa.  St.  503;  Carpenter  v.  Koons, 
20  Pa.  St.  222. 

South  Carolina.  —  Watson  v.  Neal,  38 
S.  Car.  90;  Lynch  v.  Hancock,  14  S. 
Car.  66;  Norton  v.  Lewis,  3  S.  Car.  34; 
Stoney  v.  Shultz,  i  Hill  Eq.  (S.  Car.) 
465;  Meng  V.  Houser,  13  Rich.  Eq.  (S. 
Car.)  210. 

Tennessee.  —  Wright  v.  Atkinson,  3 
Sneed  (Tenn.)  585;  Thompson  v.  Py- 
land,  3  Head  (Tenn.)  537. 

Texas.  —  Rippetoe  v.  Dwyer,  49  Tex. 
498;  Miller  v.  Rogers,  49  Tex.  398. 

Vermont.  —  Root  v.  Collins,  34  Vt. 
173;  Lyman  v.  Lyman,  32  Vt.  79. 

Virginia.  — Jones  v.  Myrick,  8  Gratt. 
(Va.)  179;  Henkle  z/.  AUstadt,  4  Gratt. 
(Va.)  204. 

Washington.  —  Solicitors'  L.  &  T.  Co. 
V.  Washington,  etc.,  R.  Co.,  11  Wash. 
684. 

West  Virginia.  —  Compare  Gracey  v. 
Myers,  15  W.  Va.  194. 

Wisconsin.  —  Aiken  v.  Milwaukee, 
etc.,  R.  Co.  37  Wis.  469;  State  v.  Titus, 
17  Wis.  241;  Worth  v.  Hill,  14  Wis.  559; 
Ogden  V.  Glidden,  9  Wis.  46. 

United  States.  —  Orvis  v.  Powell,  98 
U.  S.  176. 

Ireland.  —  Hartley  v.  O'Flaherty,  LI. 
&  G.  temp.  Plunket  208-  Compare 
Averall  v.  Wade,  LI.  &  G.  temp.  Sugd. 


252;  Hamilton  v.  Royse,  2  Sch.  &  Lef. 
315- 

1.  Rathbone  v.  Clark,  9  Paige  (N. 
Y.)  648. 

Form  of  Decree.  —  In  New  York  L. 
Ins.,  etc.,  Co.  v.  Milnor,  i  Barb.  Ch. 
(N.  Y.)  363,  Chancellor  Walworth  gave 
the  following  as  the  usual  directions  to 
be  inserted  in  the  decree  in  such  cases: 
"  That  if  it  shall  appear  to  the  master 
who  is  to  make  such  sale  that  separate 
parcels  of  the  mortgaged  premises  have 
been  conveyed  or  encumbered  by  the 
mortgagor,  or  those  claiming  under 
him  subsequent  to  the  lien  of  the  com- 
plainant's moitgage,  such  master  shall 
sell  the  premises  in  parcels  in  the  in- 
verse order  of  alienation,  according  to 
the  equitable  rights  of  the  parties,  as 
such  subsequent  grantors  or  incum- 
brancers, as  such  rights  shall  be  made 
to  appear  to  the  said  master." 

2.  Bassett  v.  McDonel,  13  Wis.  444. 

In  Illinois  a  purchaser  from  the  mort- 
gagor who  desires  that  the  sale  be 
made  in  the  inverse  order  of  aliena- 
tion must  give  actual  notice  of  his 
rights  prior  to  the  sale,  and  if  such 
notice  is  omitted  his  right  to  relief  is 
lost.     Hosmer  v.  Campbell,  98  111.  572. 

3.  Guion  V.  Knapp,  6  Paige  (N.  Y.) 
35,  where  Chancellor  Walworth  said: 
"  The  principle  of  charging  different 
parcels  of  the  mortgaged  premises, 
which  have  been  sold  at  different  times 
subsequent  to  the  mortgage,  in  the  in- 
verse order  of  their  alienation  is  not 
always  confined  to  the  original  aliena- 
tions by  the  mortgagor  who  is  person- 
ally liable  for  the  payment  of  the  debt. 
The  principle  is  equally  applicable  to 
several  conveyances,  at  differenttimes, 
by  a  grantee  of  the  whole  or  a  part  of 
the  mortgaged  premises,  where  he  con- 
veys with  warranty.  Thus,  if  the 
mortgage  is  a  lien  upon  200  acres  of 
land,  and  the  mortgagor  conveys  100 
acres  thereof  to  A,  the  100  acres  which 
remains  in  the  hands  of  the  mortgagor 
is  to  be  first  charged  with  the  payment 
of  the  debt,  and  if  that  is  not  suffi- 
cient, the  other  100  acres  is  next  to  be 
resorted    to.      But    if    A    has    subse- 
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grantees  are  the  ones  to  be  first  taken  to  satisfy  the  mortgage 
debt.*  The  rule  is  also  applicable  to  subsequent  incumbrances 
by  the  mortgagor,*  to  judgment  liens,'  and  to  tenants  in  com- 
mon."* If  any  part  of  the  mortgaged  premises  is  retained  by  the 
mortgagor,  it  must  be  exhausted  before  the  mortgagee  may 
resort  to  the  alienated  portion.*  And  the  right  of  a  grantee  to 
compel  the  exhaustion  of  the  unsold  part  is  not  affected  by  the 
fact  that  it  is  partly  situated  in  another  state.* 

A  state  Kule  of  Property  in  Federal  Practice.  —  The  rule  that  alienated 
portions  of  the  mortgaged  premises  must  be  sold  in  the  inverse 
order  of  their  alienation  is  a  rule  of  property,  and  must  be  applied 


quenily  conveyed  one  half  of  his  loo 
acres  to  B  with  warranty,  the  50  acres 
remaining  in  the  hands  of  A  is,  in 
equity,  first  chargeable  with  the  pay- 
ment of  the  balance  of  the  debt  which 
cannot  be  raised  by  a  sale  of  the  100 
acres  that  still  belongs  to  the  mort- 
gagor or  his  subsequent  grantee,  be- 
fore resort  can  be  had  to  the  50  acres 
which  A  has  conveyed  with  warranty. 
And  if  A  conveys  his  remaining  50 
acres  to  C,  either  with  or  without  war- 
ranty, that  portion  of  the  premises  is 
still  liable  for  the  balance  of  the  mort- 
gage debt,  and  must  first  be  sold,  be- 
fore a  resort  can  be  had  to  the  50  acres 
previously  conveyed  with  warranty  to 
B."  See  to  the  same  effect,  Mahagan 
V.  Mead,  63  N.  H.  570;  Hiles  v.  Coult, 
30  N.  J.  Eq.  40;  Wikoff  v.  Davis,  4  N, 
J.  Eq.  224. 

1.  Hiles  V.  Coult,  30  N.  J.  Eq.  40. 

2.  Stuyvesant  v.  Hall,  2  Barb.  Ch. 
(N.  Y.)  151;  Woods  V.  Spalding,  45 
Barb.  (N.  Y.)  602;  Schryver  v.  Teller, 
9  Paige  (N.  Y.)  173;  Milligan's  Appeal, 
104  Pa.  St.  503.  Compare  Coles  v.  Ap- 
pleby, 22  Hun  (N.  Y.)  72;  Zabriskie  v. 
Salter,  80  N.  Y.  555. 

The  right  of  a  purchaser  of  the 
equity  of  redemption  to  have  the  par- 
cel covered  by  the  last  mortgage  sold 
first  is  not  affected  by  the  purchase  on 
the  part  of  the  prior  mortgagee  of  the 
foreclosure  judgment.  State  v.  Titus, 
17  Wis.  241. 

In  New  Jertey,  however,  the  holder 
of  a  first  mortgage  is  entitled  to  have 
two  parcels  of  the  premises  which  have 
been  subsequently  mortgaged  sold  to- 
gether, and  the  proceeds  applied  to  the 
payment  of  their  due  proportion  of  the 
mortgaged  debt.  Pancoast  v.  Duval, 
26  N.  J.  Eq.  445. 

In  New  York,  upon  the  foreclosure  of 
successive  mortgages  upon  a  city  lot, 


it  was  held  that  the  decree  should 
direct  the  sale  of  the  entire  lot  and  the 
payment  of  the  mortgages  according 
to  their  priority  out  of  the  proceeds. 
Bernhardt  z'.  Lymburner,  85  N.  Y.  172. 

3.  Stuyvesant  v.  Hall,  2  Barb.  Ch. 
(N.  Y.)  151. 

4.  Rathbone  v.  Clark,  9  Paige  (N. 
Y.)  648;  South  worth  v.  Parker,  41 
Mich.  198. 

Where  one  of  two  tenants  in  com- 
mon has  paid  his  share  of  a  joint  mort- 
gage, and  the  other  has  executed  a 
second  mortgage  on  his  portion,  the 
former  is  entitled  to  a  discharge,  and 
the  second  mortgagee  is  not  entitled  to 
have  the  first  mortgage  paid  from  the 
joint  property  or  postponed  to  his  own 
on  the  ground  that  the  release  is  in 
fraud  of  his  rights.  Southworth  v. 
Parker,  41  Mich.  198. 

5.  Alabama.  —  Mobile  Marine  Dock, 
etc.,  Ins.  Co.  v.  Huder,  35  Ala.  713. 

Colorado.  —  Fassett  v.  Mulock,  5  Colo. 
470. 

Illinois.  —  Meacham  v.  Steele,  93  111. 
135;  Moore  v.  Chandler,  59  111.  466; 
Tompkins  v.  Wiltberger,  56  111.  385; 
Lock  V.  Fulford,  52  111.  169;  Iglehart 
V.  Crane,  42  111.  261;  McLaurie  v. 
Thomas,  39  111.  291. 

Iowa.  —  Mickley  v,  Tomlinson,  79 
Iowa  383;  Massie  v.  Wilson,  16  Iowa 
390. 

Maine.  —  Wallace  v.  Stevens,  64  Me. 
225. 

Michigan.  —  Gantz  v.  Toles,  40  Mich. 
725.  . 

Mississippi.  —  Georgia  Pac.  R.  Co.  v. 
Walker,  61  Miss.  481. 

Nebraska.  —  Lausman  v.  Drahos,  8 
Neb.  461. 

New  Jersey,  —  Weatherby  v.  Slack, 
16  N.  J.  Eq.  491;  Winters  v.  Hender- 
son, 6  N.  J.  Eq.  31. 

6.  Welling  v.  Ryerson,  94  N.  Y.  98. 
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by  the  federal  courts  sitting  in  those  jurisdictions  where  the  rule 
itself  is  enforced,* 

(b)  Exceptions  to  the  Eule  —  In  General.  —  The  general  rule  that  a 
foreclosure  sale  must  proceed  in  the  inverse  order  of  alienation 
is  at  best  only  an  equitable  one,  and  yields  to  circumstances.* 
It  will  not  be  applied  in  any  case  where  its  application  would  work 
injustice.'  Particularly  where  the  grantee  of  a  portion  of  the 
premises  assumes  the  payment  of  the  entire  mortgage  debt,  he  is  in 
no  position  to  require  the  sale  of  other  portions  before  resorting 
to  his  own.*  So  where  the  purchase  is  made  merely  subject  to 
the  mortgage,  the  inverse  order  rule  will  not  be  applied.' 


r 


1.  Orvis  V.  Powell,  98  U.  S.  176, 
where  the  court,  by  Mr.-Justice  Miller, 
said:  "  As  regards  the  question  raised 
by  the  first  of  these  assignments,  we 
are  relieved  from  any  discussion  of 
what  is  the  true  equitable  rule  on  the 
subject,  because  we  consider  that 
when  such  rule  is  adopted  it  is,  within 
the  decisions  of  this  court,  a  rule  of 
property  affecting  the  title  to  real  es- 
tate, and  as  such  is  to  be  governed,  in 
its  application  in  this  court,  by  the  law 
of  the  state  where  the  land  lies.  In  a 
case  where  no  statute  of  the  state 
makes  provision  on  the  subject,  and 
no  decisions  of  the  state  court  have  es- 
tablished a  rule,  it  would  be  our  duty 
to  inquire  what  is  the  doctrine  of  the 
equity  courts  on  the  subject." 

2.  Bernhardt  v.  Lvmburner,  85  N. 
Y.   172. 

Where  the  deed  of  alienation  ex- 
pressly subjects  each  tract  to  a  mort- 
gage, the  different  portions  are  alike 
liable  to  their  proportionate  share  of 
the  debt.  Briscoe  v.  Power,  47  111. 
447.  As  to  the  effect  of  announcement 
at  the  sale  that  the  premises  would  be 
sold  "  subject  to  the  mortgage,"  see 
Mutual  L.  Ins.  Co.  v.  Boughrum,  24 
N.  J.  Eq.  44. 

In  South  Carolina  it  is  held  that  a 
grantee  from  the  purchaser  who 
knows  of  the  latter's  assumption  of  the 
debt  cannot  invoke  the  inverse  order 
rule  although  such  grantee  himself 
made  no  promise  of  payment.  Cren- 
shaw V.  Thackston,  14  S.  Car.  437, 
where  the  court  said:  "  In  the  case  be- 
fore this  court  there  can  be  no  doubt 
that  had  Lenhardt,  the  original  mort- 
gagee, instituted  proceedings  to  fore- 
close this  mortgage  against  Thackston 
and  Ford  before  Ford  conveyed  to  Wil- 
son, Thackston's  equity  arising  under 
the  agreement  to  Ford  to  pay  off  the 
mortgage  and  the  bond  which  he  had 


retained  as  part  of  the  purchase  money 
to  pay  would  have  entitled  Thackston 
to  claim  that  the  mortgage  of  Lenhardt 
should  be  primarily  foreclosed  on  that 
portion  of  the  land  which  he  had  con- 
veyed to  Ford.  And  under  the  code 
(section  298),  which  authorizes  the 
court  to  adjust  the  rights  between  de- 
fendants, as  well  as  enforce  those  of 
the  plaintiff,  the  court  would  not  have 
hesitated  to  afford  him  that  relief. 
Such  being  the  fact,  and  Wilson,  ac- 
cording to  the  finding  of  Judge  Press- 
ley,  having  bought,  not  only  with  a 
knowledge  of  the  mortgage,  but  also 
of  the  express  agreement  of  Ford,  will 
not  the  equity  of  Thackston,  as  held  in 
the  cases  referred  to  above,  follow  the 
land  into  the  possession  of  Wilson? 
We  think  so,  and  it  is  so  adjudged." 

Miscellaneotu  Exceptions.  —  The  in- 
verse order  rule  does  not  apply  to  a 
sale  of  an  equity  of  redemption  upon 
execution  for  a  debt  other  than  that 
secured  by  the  mortgage.  Erlinger  v. 
Boul,  7  111.  App.  40. 

In  Pennsylvania,  by  statute,  it  is  in- 
applicable to  a  sale  under  the  judg- 
ment subsequent  to  the  mortgage. 
Carpenter  v.  Koons,  20  Pa.  St.  222. 

3.  Hill  V.  McCarter,  27  N.  J.  Eq.  41. 

4.  Illinois. — Vogel  v.  ShurtlifT,  28 
111.  App.  516.  Compare  Briscoe  v. 
Power,  47  111.  447. 

Michigan.  —  Mason  v.  Payne,  Walk. 
(Mich.)  460;  Michigan  State  Ins.  Co. 
V.  Soule,  51  Mich.  312. 

New  jersey.  —  Hill  v.  McCarter,  27 
N.  J.  Eq.  41;  Hoy  v.  Bramhall,  19  N. 
J.  Eq.  563;  Engle  v.  Haines,  5  N.  J. 
Eq.  186;  Ross  V.  Haines,  5  N.  J.  Eq. 
632;  Wikoff  V.  Davis,  4  N.  J.  Eq. 
224. 

New  York. — Wilcox  v.  Campbell, 
106  N.  Y.  325. 

5.  Hill  V.  McCarter,  27  N.  J.  Eq.  41; 
Hoy   V.    Bramhall,    19   N.  J.  Eq.  563; 
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Belease.  —  A  release  by  the  mortgagee  to  the  mortgagor  of  the 
unsold  portion,  subsequent  to  the  sale,  and  without  the  assent  of 
the  purchaser,  will  not  prejudice  the  latter's  rights,  and  the  mort- 
gagee will  still  be  required  to  resort  to  the  unsold  portion.*  But 
a  release  by  the  mortgagee  with  knowledge  of  a  prior  sale  of 
another  portion  will  operate /r^  tanto  as  a  satisfaction  of  the  mort- 
gage debt,*  though  it  is  otherwise  if  the  release  is  made  by  the 
mortgagee  without  notice  of  the  prior  conveyance.'  An  agree- 
ment between  the  mortgagee  and  the  grantee  that  the  purchase 
money  shall  be  applied  upon  the  mortgage  and  the  portion 
sold  released  therefrom  will  not  operate  to  discharge  another 
portion  of  the  premises,  previously  conveyed  without  such  an 
agreement.*- 

(c)  Minority  Eule.  —  But  while  the  doctrine  that  alienated  parcels 
of  mortgaged  premises  must  be  sold  in  the  inverse  order  of  their 
alienation  is  the  prevailing  one,  there  are,  nevertheless,  a  respect- 
able number  of  authorities  which  have  rejected  it,  and  which  follow 
the  rule  that  alienated  portions  must  bear  the  burden  of  the  debt 
in  proportion  to  their  value.  This  minority  rule  has  been  adopted 
in  Georgia,^  lozva,^  Kentucky,''  and  North  Carolina.^  It  has  also 
received  some  recognition  in  Massachusetts,^  Missouri}^  Ohio,^^ 
Tennessee, ^^  and  England,^^  but  in  the   states  last  named  it  is 


Briscoe  v.  Power,  47  111.  447;  Mason  z/. 
Payne,  Walk.  (Mich.)  460. 

1.  Gaskill  V.  Sine,  13  N.  J.  Eq.  400, 
where  the  chancellor  said:  "  There  is 
no  foundation  for  the  idea  that  the 
subsequent  release  by  the  mortgagee 
of  the  lot  retained  by  the  mortgagor 
deprived  tlie  mortgagee  of  all  remedy 
against  the  first  lot.  It  can  produce 
that  result  only  where  the  lot  released 
is  sufficient  to  satisfy  the  entire  mort- 
gage debt.  The  release  in  no  wise 
affects  the  interest  of  the  purchaser  of 
the  lot  first  sold.  He  is  entitled,  in 
any  event,  to  throw  the  mortgage  on 
the  other  lot,  so  far  as  it  will  satisfy 
the  debt.  If  the  lot  released  is  suffi- 
cient to  satisfy  the  entire  debt,  the 
mortgagee  cannot  resort  to  the  lot 
first  sold.  He  must  bear  the  loss.  If 
sufficient  to  satisfy  only  a  part  of  the 
debt,  the  lot  in  the  hands  of  the  pur- 
chaser will  be  answerable  for  the  de- 
ficiency." 

2.  Iglehart  v.  Crane,  42  111.  261; 
Brown  v.  Simons,  44  N.  H.  475. 

8.  Guion    V.    Knapp,  6  Paige  (N.  Y.) 

35;  Patty  V.  Pease,  8  Paige  (N.  Y.)  277. 

4.  Patty   V.    Pease,    8    Paige  (N.  Y.) 

277. 

6.  Oeorg^.  —  Knowles  v,  Lawton,  18 
Ga.  489.     Compare  Barden  v,  Grady,  37 


Ga.  660;  Gumming  v.  Gumming,  3  Ga. 
460,  is  now  to  be  considered  as  over- 
ruled. 

6.  Iowa.  —  Huff  V.  Farwell,  67  Iowa 
298;  Bates  V.  Ruddick,  2  Iowa  423; 
Massie  v.  Wilson,  16  Iowa  390;  Bar- 
ney V.  Myers,  28  Iowa  472;  Griffith  v. 
Lovell,  26  Iowa  226. 

7.  Kentucky. —  Poston  v.  Eubank,  3 
J.  J.  Marsh.  (Ky.)  42;  Dickey  v. 
Thompson,  8  B.  Mon.  (Ky.)  312;  Burk 
V.  Chrisman,  3  B.  Mon.  (Ky.)  50.  Com- 
pare Hunt  V.  M'Connell,  i  T.  B.  Mon. 
(Ky.)  219;  Hughes  v.  Graves,  i  Litt. 
(Ky.)3i7. 

8.  North  Carolina.  —  Stanly  v.  Stocks, 
I  Dev.    Eq.  (N.    Car.)  318,  the  court, 

per  Henderson,  C.  J.,  saying:  "For 
between  several  purchasers  of  the 
mortgaged  lands  each  one  has  a 
right  against  the  others  of  compelling 
every  part  to  bear  its  burden." 

9.  Massachusetts.  —  Parkman  v . 
Welch,   19  Pick.  (Mass.)  231. 

10.  Missouri.  —  Hall  v.  Morgan,  79 
Mo.  47. 

11.  Ohio.  —  Green  v.  Ramage,  18  Ohio 
428. 

12.  Tennessee.  —  Jobe  v.  O'Brien,  2 
Humph.  (Tenn.)  34. 

18.  England.  —  Barnes  v.  Racster,  i 
Y.  &  Coll.  Ch.  401. 
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modified  if  not  discarded  by  later  decisions.*  Even  in  these 
jurisdictions,  however,  the  rule  is  followed  that  if  the  mortgagor 
still  retains  a  portion  of  the  equity  of  redemption,  the  debt  must 
be  satisfied  as  far  as  possible  from  such  portion  before  the  mort- 
gagee may  resort  to  the  alienated  parcels.* 

(3)  Ru/e  where  Several  Mortgagees  are  Unequally  Secured  — 
General  Bule.  —  Where  a  portion  only  of  the  mortgaged  premises 
is  subsequently  encumbered,  the  application  of  a  well-known 
rule  of  equity  jurisprudence*  requires  that  the  first  mortgagee 
must  exhaust  the  portion  upon  which  he  alone  holds  a  lien  before 
resorting  to  that  covered  by  the  junior  incumbrance.*     In  framing 


1.  See  supra,  citations  in  note  to  IX. 
2.  d.  (2)  (17)  General  Rule. 

2.  Bates  v.  Ruddick,  2  Iowa  423; 
Poston  V.  Eubank,  3  J.  J.  Marsh.  (Ky.) 
42;  Dickey  v.  Thompson,  8  B.  Mon. 
(Ky.)  312;  Morrison  v.  Beckwith,  4  T. 
B.  Mon.  (Ky.)  73. 

In  Fixing  the  Proportion  of  the  Debt 
which, each  alienated  parcel  is  to  bear, 
the  valuation  taken  has  sometimes 
been  that  of  the  land  at  the  time  of  the 
execution  of  the  original  mortgage, 
Morrison  7/.  Beckwith,  4  T.  B.  Mon. 
(Ky.)  73;  Parkman  v.  Welch,  19  Pick. 
(Mass.)  231;  Stevens  z'.  Cooper,  I  Johns. 
Ch.  (N.  Y.)425;  Cheeseborough  z/.  Mil- 
lard, I  Johns.  Ch.  (N.  Y.)  409 ;  and  some- 
times its  valuation  at  the  time  of  the 
conveyance  by  the  mortgagor,  Burk 
V.  Chrisman,  3  B.  Mon.  (Ky.)  50.  Coin- 
pare  Dickey  v.  Thompson,  8  B.  Mon. 
iKy.)  316;  Hoy  v.  Bramhall,  19  N.  J. 
i^q.  563;  Mutual  L.  Ins.  Co.  v.  Bough- 
rum,  24  N.  J.  Eq.  44. 

In  Making  Deductions  for  Belease  of 
Parcels,  their  value  is  to  be  estimated 
js  of  the  time  of  the  release.  Hill  v. 
Howell,  36  N.  J.  Eq.  25. 

3.  Marshaling  Securities.  —  The  doc- 
trine is  that  where  two  creditors  have 
a  lien  on  the  same  property  and  one 
holds  other  security,  chancery  will  di- 
rect the  latter  to  be  first  exhausted. 
Story,  Eq.  Jur.,  §  480;  Pomeroy,  Eq. 
Jur.,  i^  1414.  See  applications  of  the 
rule  in  the  following  cases: 

Alabama.  —  Bryant  v.  Stephens,  58 
Ala.  636. 

Arkansas.  —  Clark  v.  Carnall,  18 
Ark.  209. 

Illinois.  —  Warner  v.  DeWitt  County 
Nat.  Bank,  4  111.  App.  314.  Compare 
Hurd  V.  Eaton,  28  111.  122. 

Afaryland.  —  Compare  Leib  v.  Strib- 
ling,  51  Md.  285. 

Mifhii^an.  —  Trowbridge  v.  Harles- 
ton,  Walk.  (Mich.)  185. 


New  Hampshire. —  Mcldtire  v.  Parks, 
59  N.  H.  258. 

N^ew  Jersey.  —  Phillipsburg  Mut. 
Loan,  etc.,  Assoc,  v.  Hawk,  27  N.  J. 
Eq.  355;  Herbert  v.  Mechanics'  Bldg., 
etc.,  Assoc.  17  N.  J.  Eq.  497. 

New  York.  —  Cheeseborough  v.  Mil- 
lard, •  i  Johns.  Ch.  (N.  Y.)409;  New 
York,  etc.,  Steamboat  Ferry  Co.  v. 
Jersey  Co.,  Hopk.  (N.  Y.)^6o;  Ells- 
worth V.  Lock  wood,  42  N.  Y.  89;  Rey- 
nolds V.  Tooker,  18  Wend.  (N.  Y.)  591; 
Ingalls  V.  Morgan,  10  N.  Y.  178.  Com- 
pare James  v.  Hubbard,  i  Paige  (N. 
Y.)  228. 

South  Carolina.  —  Fowler  v.  Barks- 
dale,  Harp.  Eq.  (S.  Car.)  164.  Compare 
Moody  V.  Haselden,  i  S.  Car.   129. 

Vermont.  —  Warren  v.  Warren,  30 
yt.  530.  Compare  Burpee  v.  Parker, 
24  Vt.  567. 

Wisconsin.  —  Scott  v.  Webster,  44 
Wis.  185.  Compare  Ogden  v.  Glidden, 
9  Wis.  46. 

United  States. — Alston    v.  Munford, 

1  Brock.  (U.  S.)  266;  McLean  v.  Lafay- 
ette Bank,  4  McLean  (U.  S.)  430. 

England.  —  Wright  z>.  Nutt,  i  H.  Bl. 
137;  Aldrich  v.  Cooper,  8  Ves.  Jr. 
382. 

4.  The  Leading  Case  is  Lanoy  v.  Athol, 

2  Atk.  444,  where  Lord  Chancellor 
Hardwicke  said:  "  Suppose  a  person 
who  has  two  real  estates  mortgages 
both  to  one  person,  and  afterwards 
only  one  estate  to  a  second  mortgagee, 
who  had  no  notice  of  the  first;  the 
court,  in  order  to  relieve  the  second 
mortgagee,  have  directed  the  first  to 
take  his  satisfaction  out  of  that  estate 
only  which  is  not  in  mortgage  to  the 
second  mortgagee,  if  that  is  sufficient 
to  satisfy  the  first  mortgage,  in  order 
to  make  room  for  the  second  mort- 
gagee, even  though  the  estates  de- 
scended to  two  different  persons." 

Other  Authorities.  —  See  also  the  rule 


9  Encyc.  PI.  &  Pr.  —  27 
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the  decree,  therefore,  in  a  case  presenting  such  a  state  of  facts, 
it  is  the  duty  of  the  court  to  provide  for  a  sale  of  the  different  por- 
tions, in  the  order  required  by  this  rule.*  And  a  decree  which 
directs  that  the  land  covered  by  the  junior  mortgage  be  first  sold 
will  be  reversed  upon  the  appeal  of  the  junior  mortgagee.*   But  in 


applied  in  the  following  foreclosure 
cases : 

Alabama.  —  Turner  v.  Flinn,  67  Ala. 
529  {dictum). 

Arkansas.  —  Terry  v.  Rosell,  32  Ark. 
478. 

California.  —  Raun  v.  Reynolds,  II 
Cal.  15. 

Colorado.  —  Ross  v.  Duggan,  5  Colo. 
85  {dictum). 

Connecticut.  —  Andreas  v.  Hubbard, 
50  Conn.  351. 

Illinois.  —  Chicago,  etc.,  Land  Co.  v. 
Peck,  112  111.  444. 

Iowa.  —  Swift  V.  Conboy,  12  Iowa 
444- 

/Kentucky.  —  Glass  v.  Pullen,  6  Bush 
(Ky.)  346. 

Michigan. — Rule  recognized  in 
South  worth  v.  Parker,  41  Mich.  198. 

Mississippi.  —  Millsaps  v.  Bond,  64 
Miss.  453. 

Missouri.  —  Sternberg  v.  Valentine, 
6  Mo.  App.  176. 

New  Jersey.  —  Warwick  v.  Ely,  29 
N.  J.  Eq.  82. 

New  York. — York,  etc..  Steamboat 
Ferry  Co.  v.  Jersey  Co.,  Hopk.  (N.  Y.) 
460. 

Pennsylvania.  —  Lloyd  v.  Galbraith, 
32  Pa.  St.  103  {dictum). 

South  Carolina.  —  See  Craig  v.  Miller, 
41  S.  Car.  37. 

Tennessee.  —  Henshaw  v.  Wells,  9 
Humph.  (Tenn.)  568. 

United  States.  —  Russell  v.  Howard, 
2  McLean  (U.  S.)  489. 

England.  —  Gibson  v.  Seagrim,  20 
Beav.  614;  Lanoy  v.  Athol,  2  Atk.  444. 

Application  of  the  Bole.  —  The  rule 
has  been  enforced  even  where  a  part 
of  the  property  subject  to  the  first 
mortgage  was  situated  in  another 
state.  York,  etc..  Steamboat  Ferry  Co. 
V.  Jersey  Co.,  Hopk.  (N.  Y.)  460. 

And  it  has  been  applied  so  as  to  re- 
quire the  prior  mortgagee  not  merely 
to  resort  to  the  once  incumbered  prop- 
erty, but  also  to  impound  the  rents 
thereof,  even  at  the  expense  of  a  tenant 
of  the  mortgagor  who,  in  payment  of 
his  rent  in  advance,  has  given  negotia- 
ble notes  which  have  been  transferred 
in  the  due  course  of  business.  Hen- 
shaw V.  Wells,  9  Humph.  (Tenn.)  568. 


Where  the  mortgagor  conveyed  a 
portion  of  the  premises  to  one  who  as- 
sumed and  agreed  to  pay  the  mort- 
gage, and  subsequently  conveyed  to 
the  same  grantee  an  additional  parcel, 
with  a  stipulation  in  the  deed  that  the 
mortgagor  held  the  parcel  last  con- 
veyed as  further  security  for  the  pay- 
ment of  the  mortgage  by  the  grantee, 
it  was  held  that  the  second  tract  must 
be  sold  to  satisfy  the  mortgage  before 
resorting  to  the  portion  first  conveyed. 
Warwick  v.  Ely,  29  N.  J.  Eq.  82. 

Bule  Extends  to  Strict  Foreclosures.  — 
The  rule  is  not  peculiar  to  states  where 
the  practice  of  equitable  foreclosure 
alone  is  in  vogue,  but  is  followed  in 
Connecticut  in  rendering  a  decree  of 
strict  foreclosure.  Andreas  v.  Hub- 
bard, 50  Conn.  351. 

1.  Russell  V.  Howard,  2  McLean  (U. 
S.)  489;  M'Lean  v.  Lafayette  Bank,  4 
McLean  (U.  S.)  430;  Raun  v.  Rey- 
nolds, II  Cal.  15. 

2.  Millsaps  7'.  Bond,  64  Miss.  453. 
Sufficiency    of   Objection.  —  A    decree 

which  is  rendered  in  violation  of  the 
rule  is  sufficiently  objected  to  by  the 
junior  mortgagee  where  in  his  an- 
swer he  insists  upon  a  prior  sale  of 
the  properly  not  included  in  his  mort- 
gage, and  he  may  have  the  decree  re- 
versed on  appeal  though  subsequent 
to  his  answer  the  first  mortgagee  was 
permitted  to  dismiss  his  bill  as  to  the 
portion  mortgaged  to  him  alone. 
Millsaps  V.  Bond,  64  Miss.  453,  where 
the  court,  per  Cooper,  C.  J.,  said: 
"  The  case  is  argued  here  as  though  the 
bill  had  been  dismissed  on  the  applica- 
tion of  the  complainant  and  without 
objection  by  the  junior  mortgagee  as  to 
the  lots  of  land  of  which  Connerly  re- 
mained owner,  subject  only  to  the 
complainant's  mortgage,  but  this 
assumption  is  not  supported  by  the 
record.  The  record  shows  that  the 
complainant  made  a  motion  for  leave 
to  dismiss  his  bill  as  to  such  lots,  but 
this  motion  was  not  sustained  by  the 
chancellor,  so  far  as  the  record  shows, 
and  it  ought  not  to  have  been.  By  his 
answer  the  defendant,  Millsaps,  in- 
sisted that  the  lands  not  embraced  in 
his  mortgage  should  be  first  sold,  and 
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order  to  entitle  himself  to  the  benefit  of  the  rule,  the  junior  mort-^ 
gagee  must  allege  and  prove  the  necessary  facts,*  and  if  no 
application  was  made  in  the  trial  court  for  the  prior  sale  of  the 
land  not  covered  by  his  mortgage,  he  cannot  complain  on  appeal  * 
Exceptions  to  the  Eule.  —  But]  the  doctrine  of  marshaling  securities 
as  applied  in  a  decree  of  foreclosure  and  sale  must  not  be  allowed 
to  work  an  injustice.*     Thus,  where  the  mortgaged  premises  are 


it  was  upon  this  answer,  not  changed 
or  modified,  that  the  final  hearing  was 
had.  It  cannot  be  said  that  one  who 
throughout  the  trial  insists  upon  a 
right  by  his  pleading  does  not  object 
to  a  decree  by  which  that  right  is  re- 
fused. The  record  suggests  that  the 
complainant  and  the  other  defendants 
have  acted  in  concert  to  the  injury  of 
the  appellant,  but  in  so  doing  a  mani- 
festly erroneous  decree  has  been  ob- 
tained, which  must  be  reversed." 

1.  Detroit  Sav.  Bank  v.  Truesdail,  38 
Mich.  430. 

2.  Scott  V.  Webster,  44  Wis.  196. 

8.  Alabama.  —  Coker  v.  Shropshire, 
59  Ala.  542. 

Illinois.  —  Sweet  v.  Redhead,  76  111. 
374. 

Iowa.  —  Wolf  V.  Smith,  36  Iowa  454. 

Kansas.  —  Cannon  v.  Kreipe,  14  Kan. 
324- 

Michigan.  —  Detroit  Sav.  Bank  v. 
Truesdail,  38  Mich.  430;  Southworth 
V.  Parker,  41  Mich.  198. 

N^ew  York.  —  Evertson  v.  Booth,  19 
Johns.  (N.  Y.)  486. 

Pennsylvania.  —  Ziegler  v.  Long,  2 
Watts.  (Pa.)  205;  Bruner's  Appeal,  7 
W.  &  S.  (Pa.)  269. 

South  Carolina.  —  Walker  v.  Covar, 
2  S.  Car.  16. 

Illustrations.  —  The  rule  will  not  be 
applied  in  a  controversy  over  the  dis- 
tribution of  surplus  moneys  so  as  to 
deprive  the  prior  mortgagee  of  his  lien 
thereon,  merely  because  he  holds  other 
security.  Quackenbush  v.  O'Hare, 
129  N.  Y.  489. 

The  holder  in  trust  of  a  first  mort- 
gage will  not  be  deprived  of  his  prior 
lien  merely  because  he  may  have  a 
right  to  satisfy  the  debt  out  of  a  bond 
executed  by  his  predecessor  in  the 
trust.     Shuey  v.  Latta,  90  Ind.  136. 

Nor  will  the  rule  be  applied  so  as  to 
aid  a  third  mortgagee  of  a  portion  of 
the  premises  to  drive  the  first  mort- 
gagee to  sell  first  a  parcel  on  which 
he  holds  a  second  incumbrance,  and 
which  is  not  included  in  the  third. 
Slater  v.  Breese,  36  Mich.  77.     In  Sib- 


ley V.  Baker,  23  Mich.  312,  the  court, 
per  Cooley,  J,,  said:  "  It  will  not  be 
claimed,  we  suppose,  that  the  giving 
of  a  third  mortgage  could  have  the 
effect  to  lake  from  the  holder  of  the 
others  any  right  he  had  to  make  his 
securities  available;  and  if  not,  then 
parcel  three,  after  such  mortgage  was 
given,  must  have  remained  as  it  was 
before,  the  primary  fund  for  the  satis- 
faction of  the  first  mortgage.  And  this 
order  of  sale  being  established  for  the 
protection  of  the  second  mortgage,  a 
purchaser  on  the  foreclosure  of  that 
mortgage  must  have  a  right  to  insist 
upon  being  protected  in  his  purchase, 
inasmuch  as  the  right  in  the  mort- 
gagee to  have  the  securities  marshaled 
would  be  of  no  value  to  him  if  he  did 
not  continue  for  the  protection  of  the 
purchaser.  This  being  the  law,  we 
must  suppose  defendant  Winchester 
to  have  been  aware  of  it,  and  to  have 
understood  when  he  took  his  security 
on  parcel  three  that  it  was  liable  to  be 
the  first  resort  for  the  satisfaction  of 
the  first  mortgage.  We  shall  reach 
the  same  conclusion  by  a  simple  appli- 
cation of  the  familiar  rule  that  where 
a  mortgage  is  foreclosed  which  covers 
several  parcels,  some  of  which  have 
been  sold  or  encumbered  by  the  mort- 
gagor since  it  was  given,  the  sale  of 
the  parcels  shall  be  decreed  to  be  made 
in  the  inverse  order  of  their  alienation. 
This  rule,  as  between  the  first  and 
second  mortgages,  requires  parcel 
three  to  be  first  sold  when  the  former 
is  foreclosed.  If  those  mortgages  had 
been  given  to  different  persons,  this 
would  be  conceded;  but  we  think  it 
can  make  no  difference  that  both  were 
given  to  the  same  person.  We  per- 
ceive no  reason  in  the  fact  of  com- 
plainant holding  one  mortgage  which 
should  make  a  second  any  less  avail- 
able to  him  as  a  legal  security  than  it 
would  have  been  if  taken  by  a  third 
person;  and  it  could  not  be  equally 
available  if  a  purchaser  under  it  would 
not  be  equally  protected." 

The  third   mortgagee   has   no  valid 
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subsequently  encumbered  in  two  sections,  one  of  the  junior  mort- 
gagees will  not  be  allowed  to  invoke  the  two-fund  rule  as  against 
the  other  so  as  to  require  the  latter's  portion  to  be  first  sold  in 
satisfaction  of  the  prior  mortgage,  but  it  will  be  paid  from  the 
proceeds  of  the  entire  premises  ratably,  each  tract  bearing  its 
respective  proportion.*     So  where  a  note  was  secured  by  deeds 


ground  of  complaint  against  a  decree 
upon  the  foreclosure  of  the  first  mort- 
gage which  provides  for  a  sale  first  of 
that  parcel  covered  by  the  second  mort- 
gage, but  subjecting  it  to  the  payment 
of  the  latter  instead  of  to  that  of  the 
third  mortgage.  Slater  v.  Breese,  36 
Mich.  77. 

The  two-fund  rule  will  not  be  so  ap- 
plied as  to  require  a  creditor  secured 
by  a  mortgage  of  lands  in  different 
states  to  go  outside  of  his  own  jurisdic- 
tion and  pursue  his  remedy  against 
property  there  situated.  Denham  v. 
Williams,  39  Ga.  312  ;  Calloway 
V.  People's  Bank,  54  Ga.  572;  Post 
V.  Mackall,  3  Bland  (Md.)  516,  where 
the  court  said:  "  The  marshaling  of 
different  funds  among  creditors  is 
not,  however,  founded  on  any  such 
equity  or  implied  contract  between 
debtors,  but  rests  upon  a  natural  and 
moral  equity,  that  no  one  ought  to  be 
permitted,  at  his  mere  will,  to  derive  a 
benefit  from  that  which  must  injure 
another;  and  that  equality  is  equity, 
provided  the  court  has  any  foundation 
for  enforcing  such  equity  without  de- 
priving a  party  of  his  clear  legal 
rights,  or  impairing  the  obligation  of  his 
contract.  I  am,  therefore,  of  opinion 
that  the  claimant  No.  4  cannot,  for  the 
benefit  of  the  other  creditors  of  the  de- 
ceased, be  required  to  proceed  against 
and  exhaust  the  fund,  or  land  in  the 
District  of  Columbia,  which  had  been 
mortgaged  to  them  as  a  security  for 
their  debt,  before  they  are  allowed  to 
come  here  for  satisfaction  out  of  the 
proceeds  of  that  fund  lying  within  this 
state  which  had  also  been  mortgaged 
to  them  as  a  security  for  the  same 
debt." 

In  Oeorgia  the  two-fund  rule  is  made 
a  part  of  the  code,  and  the  creditor  is 
required  to  resort  to  the  fund  which  he 
alone  holds,  provided  both  are  "equally 
accessible."  Construing  this  provi- 
sion in  Denham  v.  Williams,  39  Ga.  320, 
the  court  said:  "  It  cannot  be  said 
that  the  fund  or  land  in  Tennessee, 
which  was  shown  to  be  covered  with 
liens  there,  is  equally  as  accessible  to 


the  claimants  as  the  property  in  Mitch- 
ell county.  It  follows,  therefore,  that 
they  should  not  be  driven  out  of  the 
state  to  seek  their  rights  in  another 
jurisdiction,  when  they  have  a  lien  on 
sufficient  property  in  this  state  to 
satisfy  their  debt.  If  Williams  wished 
to  avail  himself  of  the  benefit  of  the 
lien  on  the  Tennessee  lands,  he  should, 
while  the  mortgage  was  still  in  force, 
have  taken  the  proper  steps  to  pay  off 
the  mortgage  to  the  claimants,  and 
have  taken  an  assignment  and  the 
control  of  it  for  his  own  benefit.  In 
this  way  he  might  have  acquired  the 
right  to  go  upon  the  Tennessee  lands 
at  his  own  expense,  but  he  had  no 
right  to  compel  the  holders  of  the  older 
mortgage  to  go  there  at  their  expense 
for  his  benefit." 

1.  Barnes  v.  Racster,  i  Y.  &  Coll. 
Ch.  401;  In  re  Trent,  etc.,  Ship  BIdg. 
Co.,  L.  R.  8  Eq.  94;  Coote,  Mortgages 
(5th  ed.),  1063. 

In  Barnes  v.  Racster,  i  Y.  &  Coll. 
Ch.  401,  Racster  was  the  owner  of  two 
tracts,  one  called  Foxhall  and  the  other 
No.  32,  the  first  of  which  he  mortgaged 
to  Barnes  in  1792  and  again  to  Hart- 
wright  in  1795.  In  1800  he  executed 
another  mortgage,  covering  both  tracts, 
to  Barnes,  who  had  notice  of  Hart- 
wright's  mortgage,  and  in  1804  Rac- 
ster mortgaged  both  tracts  to  Williams, 
who  had  notice  of  both  prior  incum- 
brances. The  vice  chancellor,  while 
recognizing  the  validity  of  the  two- 
fund  rule  in  the  ordinary  cases,  drew 
an  important  distinction  in  the  case  be- 
fore him.  He  said:  "  The  first  obser- 
vation to  be  made  is  that,  considered 
without  any  reference  to  Hartwright  or 
to  Williams,  the  nature  and  effect  of 
the  security  of  1800  were,  as  I  con- 
ceive, to  make  No.  32  and  Foxhall /^rj 
passu  and  ratably,  according  to  their 
values,  liable  to  Barnes's  two  charges. 
That,  I  think,  would  have  been  the  re- 
sult between  the  different  heirs  of 
Racster  had  he  died  intestate  and  in- 
solvent as  to  his  personal  estate,  leav- 
ing one  person  his  heir  as  to  No.  32 
and  another  person  his  heir  as  to  Fox- 
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of  trust  covering  separate  parcels  of  land,  and  one  of  them  had 
twice  been  successively  mortgaged  thereafter,  it  was  held  that 
the  holder'of  a  mortgage  on  the  other  tract  could  not  compel  the 
holder  of  the  prior  deeds  of  trust  to  resort  first  to  the  successively 
incumbered  portion  to  the  prejudice  of  the  subsequent  mortgagees 
thereof.*  The  doctrine  of  marshaling  assets  in  foreclosure  is 
available  only  to  mortgagees.*  It  cannot  be  invoked  by  the 
mortgagor,'  nor  by  a  purchaser  of  the  equity  of  redemption."* 
Neither  will  it  be  enforced  where  the  property  to  which  resort  is 
sought  to  be  compelled  is  insufficient,*  or  even  dubious.* 
Neither  will  the  prior  mortgagee  be  required  to  run  a  hazard,'^ 
or  resort  to  litigation,®  in  order  to  satisfy  his  lien  from  the  other 
fund. 


» 


hall.  At  least  the  heir  of  Foxhall 
could  not  have  claimed  more  against 
the  heir  of  No.  32.  Taking  this  to  be 
so,  I  am  unable  to  see  that  Hartwright 
had,  in  or  before  the  year  1804  (when 
Williams  took  his  security),  acquired 
any  right  in  No.  32,  or  any  equity 
against  Racster  to  preclude  him  from 
dealing  with  it  on  that  footing  for  any 
purpose  that  his  necessities  might  re- 
quire. Contract,  certainly,  as  to  No. 
32,  Hartwright  had  none.  It  was  as 
to  him  an  accident,  a  matter  with 
which  he  had  neither  privity  nor  con- 
cern, that  Racster  happened  in  1800  to 
mortgage  No.  32  to  Barnes.  Could  not 
Barnes  and  Racster  at  any  time  after 
1800,  as  against  Hartwright,  have  sold 
or  mortgaged  No.  32  separately  to  a 
stranger,  though  with  notice,  leaving 
Foxhall  charged  as  if  it  was  in  1795, 
and  leaving  Hartwright  in  the  same 
situation  as  if  the  security  of  1800  had 
never  existed  ?  If  Barnes  and  Racster 
could  have  done  this  as  against  Hart- 
wright, why  should  not  Racster  be 
able,  as  against  Hartwright,  to  do  so  ? 
In  my  opinion  it  would  be  more  than 
justice  to  him  and  less  than  justice  to 
Racster  to  hold  that  the  security  of 
1800  rendered  No.  32  to  any  degree,  or 
in  any  respect,  less  available  for  the 
necessities  of  Racster  than  the  rights 
of  Barnes  required.  I  think  that  Hart- 
wright had  not  any  equity  to  prevent 
Racster  from  doing  what  he  did, 
namely,  carrying  this  estate  to  market, 
and  selling  or  pledging  it  as  charged 
only  according  to  the  tenor  of  the  se- 
curity of  1800,  that  is,  ratably  a^nA  pari 
passu  with  Foxhall." 

In  Bugden  v.  Bignold,  2  Y.  &  Coll. 
Ch.  377,  the  owner  of  a  freehold  and 
also  of  a  copyhold  estate   mortgaged 


both  tracts  and  subsequently  executed 
a  separate  mortgage  on  each  tract  to 
different  parties.  The  second  mort- 
gagee of  the  freehold  sought  to  obtain 
the  benefit  of  the  two-fund  rule  as 
against  the  owner  of  the  copyhold  and 
to  have  the  first  mortgage  satisfied  out 
of  the  latter  tract,  while  the  second 
mortgagee  of  the  copyhold  sought  to 
reverse  the  proceeding  and  to  have  the 
first  mortgage  satisfied  out  of  the  free- 
hold before  resorting  to  the  copyhold. 
The  court  held,  however,  that  neither 
claim  could  prevail  to  the  fullest  ex- 
tent, but  that  the  amount  of  the  first 
mortgage  should  be  satisfied  from  both 
tracts  in  proportion  to  their  respective 
values. 

1.  Sweet  V.  Redhead,  76  111.  374, 
where  the  court  said:  "  Should  the  80- 
acre  tract,  as  required  by  the  decree, 
be  first  resorted  to  and  exhausted,  and 
should  the  whole  of  it  be  absorbed  in  the 
satisfaction  of  the  first  mortgage  debt, 
the  effect  would  be  an  entire  destruc- 
tion of  all  rights  under  the  second  and 
third  mortgages  of  the  80  acres,  as 
the  first  mortgage  is  the  first  lien,  and 
the  sale  thereunder  would  carry  the 
whole  title.  This  would  be  a  plain  in- 
jury to  the  subsequent  mortgagees." 

2.  Stevens  v.  Church,  41  Conn.  369; 
Rogers  v.  Meyers,  68  111.  92;  Lloyd  v. 
Galbraith,  32  Pa.  St.  108. 

3.  Rogers  v.  Meyers,  68  111.  92. 

4.  Stevens  v.  Church,  41  Conn.  369. 
6.  Coker  v.  Shropshire,  59  Ala.  542; 

Walker  v.  Covar,  2  S.  Car.  16;  Casey 
V.  Cooper,  99  N.  Car.  395. 

6.  Evertson  v.  Booth,  19  Johns.  (N. 
Y.)486. 

7.  Evertson  v.  Booth,  19  Johns.  (N. 
Y.)  486. 

8.  Walker  v.  Covar,  2  S.  Car.  16. 
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(4)  Rule  where  Mortgaged  Premises  Include  a  Homestead.  — 
Where  the  mortgage  covers  the  debtor's  homestead,  together  with 
other  property,  it  is  the  rule,  in  some  of  the  states,  that  the 
court  may  provide  in  the  decree  of  foreclosure  that  the  non- 
exempt  property  shall  be  exhausted  before  resorting  to  the  home- 
stead,* But  while  the  prevailing  rule  as  between  the  mortgagor 
and  the  mortgagee  is  that  the  latter  should  first  exhaust  the  non- 
exempt  property,  an  equal  array  of  authority  supports  the  rule 
that  as  between  a  first  mortgagee  of  the  entire  premises  and  a 
subsequent  mortgagee  of  the  non-exempt  portion,  the  latter 
cannot  require  the  former  first  to  exhaust  the  homestead.*     Par- 


1.  California.  —  McLaughlin  v.  Hart, 
46  Cal.  638. 

Illinois.  —  Brown  v.  Cozard,  68  111. 
178. 

Kansas.  —  LaRue  v.  Gilbert,  18  Kan. 
220,  where  the  court,  per  Brewer,  J., 
said:  "  The  preservation  of  the  home- 
stead is,  under  the  policy  of  our  law, 
considered  more  important  than  the 
payment  of  debts.  That  is  what  a 
homestead  means,  exemption  from 
debts.  It  is  not  given  so  much  for  the 
debtor  as  for  the  debtor's  family. 
And  the  family  of  the  debtor  have  in 
this  respect  equities  superior  to  the 
creditor.  In  giving  a  mortgage  on  the 
homestead,  the  debtor  waives  this 
homestead  right,  but  only  to  the  mort- 
gagee, and  does  not,  therefore,  open 
the  door  to  other  creditors,  or  increase 
their  equities." 

Minnesota.  —  Horton  v.  Kelly,  40 
Minn.  193. 

Nebraska.  —  McCreery  v.  Schaffer,  26 
Neb.  179. 

In  Iowa  it  is  provided  by  statute 
that  in  such  cases  the  homestead  shall 
not  be  sold,  except  to  supply  the  defi- 
ciency that  remains  after  exhausting 
the  other  property.  Iowa  Code,  §§  19, 
93.  See  also  Twogood  v.  Stephens,  19 
Iowa  405,  where  the  point  seems  to  be 
decided  independently  of  the  statute. 
But  the  benefits  of  this  provision  are 
personal  to  the  mortgagor,  and  cannot 
be  enjoyed  by  his  grantee.  Equitable 
L.  Ins.  Co.  Gleason,  62  Iowa  277;  Dil- 
ger  V.  Palmer,  60  Iowa  117;  Barker  v. 
Rollins,  30  Iowa  412. 

In  Wisconsin  the  statute  requires  the 
court,  before  ordering  a  sale,  to  inquire 
whether  the  non-exempt  lands  could  be 
sold  separately  from  the  homestead 
without  injury  to  the  owner.  Wis. 
Laws  1870,  c.  133.  The  inquiry  may 
be  effected  either  by  evidence  taken  in 
open  court  or  by  reference,  and   the 


mortgagor  should  have  notice  of  the 
proceeding  and  an  opportunity  to  be 
heard.  Lloyd  v.  Frank,  30  Wis.  306. 
Prior  to  the  enactment  of  this  statute, 
however,  it  was  held  that  the  mort- 
gagor had  no  right  to  require  the  ex- 
haustion of  the  non-exempt  property 
in  order  to  preserve  his  homestead. 
White  V.  Polleys,  20  Wis.  503.  Com- 
pare Jones  V.  Dow,  18  Wis.  241. 

In  Massachusetts,  as  in  Wisconsin, 
prior  to  the  statute  it  was  no  defense 
to  a  writ  of  entry  that  the  tenant  had 
acquired  a  homestead  right  before  the 
mortgage  debt  was  incurred,  and  that 
the  estate  was  sufficient  to  satisfy  the 
mortgage  without  resorting  to  the 
homestead.  Searle  v.  Chapman,  121 
Mass.  19.  Compare  Pittman's  Appeal, 
48  Pa.  St.  315. 

2.  California.  —  McLaughlin  v.  Hart, 
46  Cal.  638. 

Illinois.  —  Dodds  v.  Snyder,  44  111.  53. 

Io7va.  —  Equitable  L.  Ins.  Co.  i>, 
Gleason,  62  Iowa  277. 

Kansas.  —  Chapman  v,  Lester,  12 
Kan.  592.  Compare  Colby  v.  Crocker, 
17  Kan.  527. 

Michigan. — Armitage  v.  Toll,  64 
Mich.  412. 

Minnesota,  —  McArthur  v.  Martin, 
23  Minn.  74. 

Wisconsin.  —  Jones  v,  Dow,  18  Wis. 
241. 

The  Argument  in  Favor  of  This  View  is 
set  forth  in  Armitage  v.  Toll,  64  Mich. 
412,  by  Sherwood.  J.,  as  follows: 
"  The  rule  in  equity  that  where  a  prior 
mortgagee  holds  a  lien  upon  lands, 
and  a  subsequent  mortgagee  holds  a 
mortgage  upon  a  portion  of  the  same 
lands,  on  foreclosure  by  the  prior 
mortgagee  he  should  first  offer  for  sale 
that  part  not  covered  by  the  junior 
mortgage,  has  no  application  to  the 
present  case,  for  the  reason  that  the  land 
covered   by  the   first   and    not  by  the 
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ticularly  is  this  doctrine  applicable  where  it  would  require  the  first 
mortgagee  to  advance  a  large  amount  of  money  in  order  to  reach 
the  surplus  of  the  homestead  before  resorting  to  the  non-exempt 
land,*  or  in  the  case  of  a  mere  general  creditor  who  has  no  lien 
on  the  mortgaged  premises.*  The  first  mortgagee  may,  under 
this  rule,  release  the  non-exempt  land  and  satisfy  his  mortgage 
entirely  out  of  the  homestead.'  Where  one  creditor  held  both  a 
mortgage  and  collateral  security,  and  the  other  held  merely  judg- 
ment notes,  it  was  decided  that  the  former  would  be  required  to 
foreclose  his  mortgage  before  resorting  to  the  debtor's  general  fund 
even  though  the  mortgaged  premises  included  the  homestead.* 

3.  Amount  of  the  Decree  —  a.  Generally  —  (i)  Specific  Finding 
Required.  —  A  foreclosure  decree  should  contain  a  finding  as  to 
the  exact  amount  due  the  mortgagee.*     It  is  error,  therefore,  to 


second  mortgage  is  the  homestead  of 
the  mortgagors,  which  is  not  subject  to 
the  rights  of  or  remedies  given  to  cred- 
itors, only  so  far  as  the  wife  has  seen 
fit  to  convey.  The  rule  does  not  apply 
to  cases  where  the  lands  omitted  in  the 
junior  mortgage  'are  excluded  from  all 
remedies  of  creditors  in  all  courts.'  If 
we  were  to  adopt  the  rule  contended 
for  by  counsel  for  Mrs.  Toll,  the  home- 
stead right  would  be  of  little  value, 
indeed,  to  the  wife  and  family  of  a  dis- 
honest or  unfortunate  husband.  A 
wife,  to  gratify  the  requirements  of  a 
mortgagee,  might  be  quite  willing  to 
allow  her  homestead  to  be  placed 
under  a  mortgage  with  other  lands, 
worth  four  or  five  times  the  amount 
for  which  the  mortgage  was  given, 
while  she  would  utterly  refuse  so  to  do 
if  the  whole  amount  could  be  thrown 
upon  her  homestead,  against  her  con- 
sent, by  reason  of  some  contract  her 
husband  could  afterwards  make  with- 
out consulting  her." 

1.  Dodds  V.  Snyder,  44  111.  53. 

2.  Colby  7!.  Crocker,  17  Kan.  527. 

3.  Chapman  v.  Lester,  12  Kan.  592. 
In  South  Carolina  a  rule  contrary  to 

the  foregoing  obtains,  and  a  judgment 
creditor  is  there  held  to  have  the  equi- 
table right  to  compel  the  mortgagee  to 
exhaust  the  homestead  before  resort- 
ing to  the  debtor's  other  land.  State 
Sav.  Bank  v.  Harbin,  18  S.  Car.  425. 
Mclver,  J.,  in  delivering  the  majority 
opinion,  after  referring  to  the  general 
rule  of  equity  that  creditors  having  a 
lien  upon  two  funds  will  be  required 
first  to  exhaust  the  fund  not  available 
to  another  creditor,  says:  "  I  am  un- 
able to  perceive  any  reason  why  this 
well-settled  and   universally  acknowl- 


edged rule  should  ngt  be  applied  to  the 
present  case.  There  is  no  suggestion 
that  its  application  would  tend  to  injure 
or  delay  the  creditors  having  liens  on 
the  two  funds.  All  the  parties  are  be- 
fore the  court,  and  the  only  objection 
proceeds  from  the  common  debtor,  who 
does  not  occupy  the  position  of  a 
surely,  and  I  do  not  see  any  equity  on 
his  part  to  interpose  an  objection  to  the 
application  of  the  rule.  His  right  of 
homestead  is  not  an  estate,  but  is  a 
mere  right  to  have  a  certain  portion  of 
his  property  '  exempt  from  attachment, 
levy,  or  sale,  or  any  mesne  or  final 
process  issued  from  any  court.'  If 
he  has  voluntarily  stripped  himself 
of  this  protection  which  the  law  has 
thrown  around  him,  by  twice  mort- 
gaging the  land,  out  of  which  he  would 
otherwise  have  been  entitled  to  claim  a 
homestead,  he  cannot  complain  at  a 
result  brought  about  by  his  oKvn  act, 
and  he  certainly  has  no  such  equity  as 
would  protect  him  from  the  operation 
of  the  rule  above  stated.  The  only 
creditor  who  would  be  likely  to  suffer 
under  a  different  conclusion  is  one 
who  seems  to  have  extended  credit  to 
the  appellant  before  there  were  any 
liens  upon  any  of  his  property,  and  it 
would  seem  to  be  manifestly  inequi- 
table that  this  creditor  should  suffer 
from  an  indulgence  extended  to  the 
appellant,  perhaps,  in  reliance  upon  a 
well-settled  and  universally  acknowl- 
edged rule."  There  is,  however,  a 
vigorous  dissenting  opinion  by  Eraser, 
J.,  in  which  the  leading  cases  to  the 
contrary  are  reviewed. 

4.  In  re  Sauthoff,  7  Biss.  (U.  S.) 
167. 

6,  Illinois.  —  Tompkins    v.    Wiltber- 
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render  a  decree  which  merely  directs  a  payment  of  the  debt  with- 
out specifically  setting  forth  its  amount.*  In  a  suit  to  foreclose 
several  mortgages,  the  decree  should  find  the  amount  due  on  each, 
together  with  the  order  of  priority  in  payment.* 

(2)  Reference  for  Computation.  —  It  is  a  common  practice  to 


ger,  56  111.  385;  Warner  z\  De  Witt 
County  Nat.  Bank,  4  111.  App.  305. 

Indiana.  —  Wernwag  v.  Brown,  3 
Blackf.  (Ind.)457. 

Iowa.  —  Wilson  Sewing  Mach.  Co. 
V.  Rutledge,  60  Iowa  39. 

Kentucky.  —  Champlin  v.  Foster,  7 
B.  Mon.  (Ky.)  104. 

Montana.  —  Collier  v.  Ervin,  2  Mont. 

385. 

Jadgment  for  Amoont  Dae.  —  In  Cah. 
forma  it  is  proper  to  render  a  formal 
judgment  in  foreclosure  for  the  amount 
found  due.  Rollins  v.  Forbes,  10  Cal. 
299,  where  the  court  said:  "  It  is 
usual  for  the  decree,  in  mortgage 
cases,  to  adjudge  the  amount  due  upon 
the  personal  obligation,  and  direct  a 
sale  of  the  premises,  and  the  applica- 
tion of  the  proceeds  to  its  payment; 
bolt  we  see  no  objection  to  the  formal 
rendition  of  a  judgment  for  the 
amount  found  due.  The  proceeds  can 
then  be  credited,  by  the  officer  making 
the  sale,  immediately  upon  the  judg- 
ment, and  no  further  action  of  the 
court  will  be  necessary  to  ascertain  the 
deficiency  for  which  the  execution  may 
issue." 

1.  Tompkins  t/.Wiltberger,  56  III.  385. 

Where  Partial  Payments  Have  Been 
Made  upon  the  notes  which  the  mort- 
gage secures  it  is  not  sufficient  to  order 
plaintiff  to  file  such  notes  with  the  clerk 
in  order  that  the  amounts  paid  may 
be  credited  by  him  and  a  special 
execution  issued  for  the  remainder. 
Wilson  Sewing  Mach.  Co.  v.  Rut- 
ledge,  60  Iowa  39,  where  the  notes 
upon  which  the  payments  were  made 
were  secured  collaterally  by  a  mort- 
gage. The  decree  provided  as  fol- 
lows: "  And  plaintiffs  are  entitled  to 
special  execution  against  said  land  for 
the  amount  of  said  judgment.  But 
execution  shall  not  issue  on  said  judg- 
ment till  plaintiffs  file  with  the  clerk  of 
this  court  an  accounting  on  the  notes 
held  by  them  for  collection,  and  appli- 
cation on  the  notes  in  suit  herein, 
which  notes  are  found  by  report  of 
referee  to  still  be  in  the  hands  of  plain- 
tiffs, and  not  accounted  for,  and  plain- 
tiffs, in  said  showing,  shall  turn  over  to 
the  clerk  all   the   notes  unpaid,  for  the 


use  of  defendant,  administrator,  and 
the  clerk  shall  credit  the  cash  collected 
by  plaintiff,  and  notes  not  accounted 
for,  on  the  judgment  as  of  this  date, 
and  the  execution  shall  issue  for  the 
balance.  This  showing  is  to  be  made 
by  plaintiffs  within  six  months  from 
this  date,  and  interest  shall  only  run 
on  the  amount  found  due  after  said 
accounting,  and  if  plaintiffs  do  not. 
make  said  accounting  within  said 
time,  then  the  clerk  of  this  court  is 
authorized  and  empowered  to  credit 
the  full  amount  of  said  notes  not  ac- 
counted for  as  of  this  date  on  this  judg- 
ment, and  issue  execution  at  any  time 
thereafter."  The  court  said  in  refer- 
ence to  the  foregoing:  "  We  think  the 
conditions  of  the  decree  are  erroneous. 
The  court  should  have  determined  the 
precise  amount  of  credits  to  which  de- 
fendants are  entitled,  and  rendered 
judgment  accordingly,  and  should 
have  required  plaintiff  to  file  with  the 
clerk  all  the  uncollected  notes,  to  be 
delivered  to  defendant  upon  payment 
of  the  judgment." 

Sufficiency  in  Point  of  Certainty.  —  A 
finding  that  there  is  due  and  owing  to 
complainant  "  over  and  above  "  a 
specific  sum  is  sufficiently  certain. 
Mulvey  v.  Gibbons,  87  111.  367,  where 
the  court  said:  "  The  objection  to  the 
decree  for  uncertainty  as  to  the 
amount  found  due  and  to  be  paid  we 
would  regard  as  no  more  than  error  in 
the  decree  were  the  objection  founded 
in  fact;  but  we  consider  the  decree  as 
reasonably  certain  in  this  respect  — 
that  the  sum  was  $45,000,  the  decree 
in  this  regard  being:  '  And  it  also  ap- 
pearing to  the  court  that  the  said  Em- 
bree  has  only  paid  a  part  of  one  of  the 
notes  due  January  i,  A.  D.  1859,  ^^ 
wit:  the  sum  of  $1,103.40  thereon,  and 
that  said  complainant  has  received  no 
other  money  on  account  of  said  notes, 
and  that  there  is  now  due  and  owing  on 
the  said  notes,  over  and  above  the  sum 
of  $45,000  beside,  the  sum  of  $52,800, 
yet  to  mature,  but  which,  as  provided 
by  said  mortgage,  has  also  to  become 
due  and  payable,  making  a  tptal  of 
some  $97,800.'  " 

2.  Collier  v.  Ervin,  2  Mont.  335. 
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order  a  reference  to  the  clerk  of  the  court,*  a  master,*  or  other 
suitable  person  '  for  a  computation  of  the  amount  due.  But  such 
a  reference  is  not  indispensable,  and  the  court  may  make  its  own 
computation.*  In  any  event,  the  court  should  pass  on  the  testi- 
mony which  forms  the  basis  of  the  computation.*  And  it  is  a 
fatal  departure  from  correct  practice  for  the  court  to  render  its 
decree  generally  and  leave  the  amount  to  be  calculated  by  a  minis- 
terial officer.® 

(3)  Variance  between  Amount  Due  and  Evidence  of  Indebted- 
ness—  Where  Mortgage  Exceeds  Debt.  —  Where  the  mortgage  is  drawn 
for  a  larger  amount  than  the  debt,  recovery  should  be  confined 
to  the  correct  sum.''  And  a  mortgagor  is  entitled  to  an  injunction 
against  the  enforcement  of  a  decree  for  the  face  of  a  bond  with 


1.  Kelly  V.  Searing,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  354,  where  the  court 
said:  "  It  was  immaterial  whether  the 
computation  was  made  by  the  court  or 
the  clerk.  If  made  by  the  court,  judg- 
ment for  the  plaintiff  would  have  been 
given  immediately.  But  the  judge 
seems  to  have  thought  that  there  was 
sufficient  occupation  for  the  court,  and 
sufficient  business  that  could  be  done 
only  by  the  court,  to  warrant  him  in 
referring  to  his  clerk  such  details  as 
the  computation  of  interest,  which  the 
defendants,  by  failing  to  answer,  had 
virtually  admitted  to  be  due.  The 
reference  was  for  the  relief  and  conven- 
ience of  the  court,  and  for  the  greater 
dispatch  of  the  business  before  it.  It 
was  merely  to  inform  the  conscience  of 
the  court  upon  a  single  point,  which 
was  necessary  to  a  complete  disposi- 
tion of  the  application  then  pending 
before  it.  That  the  court  availed 
itself  of  the  assistance  provided  for  it, 
in  this  particular,  should  not  be  held 
to  have  deprived  it  of  the  power  then 
to  dispose  of  the  main  application,  to 
which  the  reference  was  a  mere  sub- 
sidiary, unless  some  wrong  has  been 
done,  or  some  provision  of  law  or  of 
the  rules  of  the  court  has  been  vio- 
lated." 

2.  Hoy  V.  Bramhall,  ig  N.  J.  Eq.  74; 
Wycoff  V.  Combs,  28  N.  J.  Eq.  40. 

3.  Kelly  v.  Searing,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  354. 

4.  Ireland  v.  Woolman,  15  Mich.  253, 
where  the  court  said:  "  It  is  lastly 
objected  that  no  reference  was  made 
to  a  Circuit  Court  commissioner  to 
compute  the  amount  due  on  the  mort- 
gage, but  the  circuit  judge  computed 
it  himself.  A  reference  in  such  case  is 
for  the  relief  of  the  circuit  judge,  and 


he  can  dispense  with   it  if  he  sees  fit." 
Compare  Vaughn  v.  Nims,  36  Mich.  297. 

5.  Vaughn  v.  Nims,  36  Mich.  297. 

6.  Wernwag  v.  Brown,  3  Blackf. 
(Ind.)457;  Warner  v.  De  Witt  County 
Nat.  Bank,  4  111.  App.  305.  Compare 
Hards  v.  Burton,  79  111.  504.  In  the 
case  first  cited  it  was  said:  "  A  de- 
cree as  a  judgment,  should  show  on  its 
face  what  the  court  has  decided,  and 
in  Honore  v.  Colmesnil,  i  J.  J.  Marsh. 
(Ky.)  525,  and  Stagner  v.  Fox,  i  J.  J. 
Marsh.  (Ky.)  556,  it  is  laid  down  that  a 
reference  to  the  evidence  filed,  or  to 
other  records,  etc.,  cannot  be  tolerated, 
and  that  no  execution  can  issue  on 
such  a  decree  or  judgment.  The  same 
principles  are  settled  in  Bonta  v.  Clay, 
I  Litt.  (Ky.)  27;  Farmer  v.  Samuel,  4 
Litt.  (Ky.)  187,  and  Griffith  v.  Depew, 
3  A.  K.  Marsh.  (Ky.)  177.  In  the  first 
of  these  cases  it  is  said  that  the  decree 
or  judgment  should  be  certain  and 
definite,  and  that  nothing  should  be 
left  to  the  clerk  to  ascertain  or  sum  up 
by  reference  to  other  parts  of  the  rec- 
ord, and  if  it  be  not  so,  no  execution 
can  be  issued  by  the  order  of  the  court 
or  otherwise.  These  cases  are  illus- 
trative of  the  settled  rules  in  chancery 
practice,  and  are  deeply  founded  in 
reason  and  the  respective  duties  of  the 
court  and  its  ministerial  officer.  The 
duty  of  a  court,  either  of  law  or  equity, 
is  to  pronounce  the  law  applicable  to 
the  facts  presented;  that  of  the  clerk, 
to  record  the  sentence  of  the  court. 
The  dutites  of  the  one  are  distinct  from 
those  of  the  other,  and  the  correction, 
by  the  clerk,  of  errors  committed  by 
the  court  would  invest  the  ministerial 
officer  with  the  duties  and  responsibili- 
ties of  the   judicial." 

7.  Laylin  v.  Knox,  41  Mich.  48. 
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interest  when  the  amount  thereof  is  double  that  of  the  debt.* 
In  foreclosure  by  one  who  held  the  trust  deed  as  collateral 
security  for  a  debt  the  decree  should  not  exceed  the  amount  of 
the  debt.* 

Debt  Exceeding  Penalty  of  Bond.  —  Where,  however,  the  amount  of 
the  debt  exceeds  the  penalty  of  the  bond,  the  rule  is  less  clear. 
The  doctrine  is  laid  down  in  some  jurisdictions  that  the  mort- 
gagee may  recover  the  full  sum  of  principal  and  interest  due  on 
the  bond,  regardless  of  the  amount  of  the  penalty.' 

Objections  on  Appeal.  —  While  a  decree  by  default  should  not  be 
rendered  for  a  larger  amount  than  plaintiff  claims.*  a  mortgagor 
who  appears  in  the  suit,  has  notice  of  the  application  for  judg- 
ment, and  fails  to  call  attention  to  an  error  in  computation  cannot 
avail  himself  thereof  on  appeal.*  And  if  the  mortgagee  has 
taken  a  decree  for  more  than  he  is  entitled  to,  the  error  cannot 


1.  Scriven  v.  Hursh,  39  Mich.  98, 
where  this  rule  was  applied  in  a  fore- 
closure suit  which  appears  to  have 
been  brought  by  an  assignee  of  the 
bond  and  mortgage. 

2.  Stanley  v.  Chicago  Trust,  etc., 
Bank,  165  111.  295. 

3.  New  yersey.  —  Long  v.  Long,  16 
N.  J.  Eq.  59. 

New  York.  —  Mower  v.  Kip,  6  Paige 
(N.  Y.)  88. 

Massachusetts.  —  Pitts  v.  Tilden,  2 
Mass.  118. 

In  England  the  creditor,  when  suing 
on  the  mortgage,  has  been  allowed  in- 
terest beyond  the  penalty  of  the  bond. 
Clarke  v.  Abingdon,  17  Ves.  Jr.  106, 
where  the  Master  of  the  Rolls  said: 
"  In  this  case  the  creditor  has  two 
securities;  one  by  bond,  the  other  by 
mortgage.  If  he  sues  upon  the  for- 
mer, he  cannot  have  interest  beyond 
the  penalty;  but  the  mortgage  is  to 
secure  payment,  not  of  the  bond,  but 
of  the  sum  for  which  the  bond  was 
given,  together  with  all  interest  that 
may  grow  due  thereon.  The  same 
sum,  therefore,  is  differently  secured 
by  different^  instruments:  by  a  pen- 
alty, and  by  a  specific  lien.  The  cred- 
itor may  resort  to  either;  and  if  he 
resorts  to  the  mortgage,  the  penalty  is 
out  of  the  question.  The  mortgage  is 
not  for  that.  The  penalty  is  not 
alluded  to  or  mentioned  in  the  mort- 
gage. If  a  creditor  by  mortgage  after- 
wards took  a  bond,  it  is  admitted  that 
he  might  recover  upon  the  mortgage 
interest  beyond  the  penalty  of  the 
bond;  and  there  is  no  reason  why  the 
effect  should   be  different   if  to-day  a 


mortgage  is  made  to  secure  a  sum  for 
which  a  bond  was  given  the  day 
before." 

But  where  the  mortgagor  had  con- 
veyed the  equity  of  redemption  the 
mortgagee  was  not  allowed  interest  in 
excess  of  the  penalty  of  the  bond  which 
he  held  in  addition  to  the  mortgage. 
Lloyd  V.  Hatchett,  2  Anstr.  525. 

In  South  Carolina  the  rule  has  been 
broadly  stated  that  the  penalty  of  the 
bond  is  the  limit  of  recovery  regardless 
of  the  amount  of  the  debt.  Harper  v. 
Barsh,  10  Rich.  Eq.  (S.  Car.)  149;  Cru- 
ger  V.  Daniel,  McMull.  Eq.  (S.  Car.) 
157,  where  the  court  said:  "  In  the 
language  of  the  cases,  the  penally  is 
the  entire  debt,  and  the  mortgage  is 
only  intended  to  secure  that  and  refers 
to  the  bond.  On  what  principle  would 
you  give  more  than  the  debt  ?  " 

4.  Savings,  etc.,  Soc.  v.  Horton,  63 
Cal.  105;  Zwickey  v.  Haney,  63  Wis. 
464. 

6.  Morris  v.  Peck,  73  Wis.  482,  where 
the  court,  in  commenting  on  the  early 
case  of  Zwickey  v.  Haney,  63  Wis.  464, 
said:  "  For  that  reason  a  judgment  of 
foreclosure  was  reversed.  That  case 
is  clearly  distinguishable  from  this. 
The  judgment  there  included  a  demand 
not  claimed  in  the  complaint,  and  en- 
tirely outside  the  cause  of  action 
therein  stated.  Here  the  plaintiff  has 
only  recovered  the  specific  debt,  less 
payments,  which  he  claimed  to  re- 
cover, the  error  consisting  solely  in  a 
mistaken  computation  of  the  amount 
unpaid  on  the  securities.  Such  com- 
putation was  inside  the  limits  desig- 
nated in  the  complaint.     Moreover,  the 
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be  cured  on  appeal  by  filing  papers  in  the  trial  court  showing  pay- 
jTient  of  the  decree.* 

b.  Debt  Only  Partially  Due — (i)  Amounts  Falling  Due 
after  Commencement  of  Suit  and  before  Decree.  —  It  is  well  settled 
that  portions  of  the  mortgage  debt  not  due  at  the  time  of  the 
filing  of  the  bill  of  foreclosure  may  be  included  in  the  decree  if 
they  have  matured  before  the  rendition  thereof.*     So  where  the 


judgment  in  that  case  was  by  default, 
while  here  the  appellant  appeared  in 
the  action  and  had  due  notice  of  the 
application  for  judgment.  These 
differences  take  the  case  out  of  the 
rule  of  Zwickey  v.  Haney,  63  Wis.  464, 
and  require  the  application  of  a  differ- 
ent rule  of  practice.  We  hold,  there- 
fore, that  the  appellant  should  have 
called  the  attention  of  the  Circuit  Court, 
either  by  motion  or  otherwise,  to  such 
error  in  the  computation,  or  at  least 
should  have  demanded  of  the  plaintiff 
that  he  remit  the  erroneous  excess 
from  the  judgment,  before  the  error  can 
be  available  to  him  in  this  court  on  an 
appeal  from  the  judgment.  The  record 
fails  to  show  that  he  has  done  so." 

1.  Crosby  w.  Kiest,  135  111.  458,  where 
the  court  said:  "  It  was,  however, 
sought  to  cure  the  error  in  the  Appel- 
late Court  by  filing  in  that  court  cer- 
tain papers  showing  that  Kelley's  debt 
had  been  fully  paid  and  his  mortgage 
released  of  record  in  the  recorder's 
office  of  Kane  county.  We  do  not 
think  these  papers  were  competent  for 
the  purpose  of  curing  the  error  con- 
tained in  the  decree.  On  appeal,  a 
case  must  be  determined  on  the  record 
brought  from  the  lower  court,  and  on 
that  alone.  If,  after  a  judgment  or 
decree  has  been  rendered  in  the  Cir- 
cuit Court,  the  judgment  has  been 
fully  paid  and  the  errors  released,  the 
only  mode  that  question  can  be  brought 
to  the  attention  of  the  court  on  appeal 
is  by  a  plea  of  the  release  of  errors. 
Moore  v.  Williams,  132  111.  594." 

2.  Alabama.  —  Mussina  v.  Bartlett,  8 
Port.  (Ala.)  284,  where  the  court  said: 
"  We  consider  it  clear  that  upon  de- 
fault in  the  payment  of  the  debt  which 
first  fell  due,  the  mortgage,  at  least /rt? 
tanto,  became  forfeit,  and  the  mort- 
gagee might  proceed  for  a  foreclosure 
and  sale  of  the  mortgaged  premises. 
The  mortgagor,  it  is  true,  might  have 
stopped  the  proceeding,  by  paying  or 
tendering  so  much  as  was  then  due 
upon  the  mortgage.  Saunders  v. 
Frost,  5  Pick.  (Mass.)  259.     But  having 


failed  to  do  this,  and  suffered  the  case 
to  progress  till  the  other  instalments 
became  due,  how  can  he  with  pro- 
priety say  to  the  mortgagee  that  you 
shall  only  have  your  decree  for  so 
much  as  was  due  when  you  exhibited 
your  bill  ?  It  frequently  so  happens 
that  the  property  mortgaged  consists 
of  one  entire  parcel,  which  could  not 
be  divided,  or  would  be  greatly  less- 
ened in  value  by  division.  Suppose, 
in  such  a  case,  a  decree  should  be  had 
for  a  sale  before  the  entire  sum  in- 
tended to  be  secured  fell  due;  could 
the  mortgagor  insist  upon  being  paid 
the  excess  produced  by  the  sale  ?  We 
apprehend  not.  If  he  could,  the  right 
to  coerce  a  sale  upon  the  first  default, 
instead  of  being  beneficial,  would  often 
be  injurious  to  the  mortgagee,  if  he 
were  to  avail  himself  of  it;  for  having 
sold  the  mortgaged  premises  and  paid 
over  the  excess,  his  security  would  be 
gone,  and  he  thrown  upon  the  personal 
responsibility  of  the  mortgagor.  In 
such  a  case  there  could  be  no  doubt 
but  the  powers  of  equity  would  be 
competent  to  make  such  disposition  of 
the  money  as  to  charge  it  with  the 
satisfaction  of  the  other  instalments 
provided  for  by  the  mortgage.  The 
mortgage,  we  have  said,  becomes  for- 
feit by  the  first  default,  and  suit  may 
be  immediately  brought.  If,  pending 
the  case,  other  sums  become  due,  what 
principle  of  equity  inhibits  their  recov- 
ery in  the  same  suit  ?  The  bill,  if  prop- 
erly drawn,  would  disclose  the  entire 
case,  accompanied  with  copies  of  the 
mortgage,  bonds,  notes,  etc.,  so  as  to 
enable  the  court  to  render  perfect 
justice  between  the  parties." 

Florida.  —  McLane  v.  Piaggio,  24 
Fla.  71. 

Indiana. —  Buchanan  v.  Berkshire  L. 
Ins.  Co.,  96  Ind.  524. 

Kentucky.  —  Adams  v.  Essex,  i  Bibb 
(Ky.)  149. 

Michigan.  —  Hanford  v.  Robertson, 
47  Mich.  100;  Johnson  v.  Van  Velsor, 
43  Mich.  208;  Howe  v.  Lemon,  37  Mich. 
164;  Vaughn  v.  Nims,  36  Mich.  297. 
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bill  claimed  a  certain  amount  as  due,  and  this  was  denied  in  the 
answer,  but  the  master's  report  showed  that  the  amount  claimed 
in  the  bill  had  become  due  after  the  filing  thereof,  it  was  held  that 
the  defense  failed  and  that  the  complainant  was  entitled  to  a  decree 
of  sale  with  costs.*  But  in  order  to  justify  such  a  decree  some 
foundation  therefor  must  have  been  laid  in  the  pleadings.*  And 
where  the  bill  seeks  foreclosure  only  as  to  the  amount  then  due, 
it  is  error  to  include  subsequent  amounts  in  the  decree.^ 

(2)  Decree  upon  Default  Rendering  Whole  Debt  Due.  —  Where 
the  mortgage  provides  that  the  series  of  notes  shall  become  due 
upon  default  in  payment  as  to  any,  it  is  proper,  of  course,  that 
the  decree  should  cover  the  entire  debt,*  Under  the  Indiana 
practice  it  has  been  held  proper  to  render  a  decree  for  the  amount 


Mississippi. — James  v.  Fisk,  9  Smed. 
&  M.  (Miss.)  153. 

Ne-M  York.  —  Asendorf  v.  Meyer,  8 
Daly  (N.  Y.)  278. 

Ohio.  —  King  v.  Longworth,  7  Ohio, 
pt.  ii.,  232. 

South  Carolina.  —  Cooke  v.  Penning- 
ton, 15  S.  Car.  185. 

IVisconsin.  —  Manning  v.  McClurg, 
14  Wis.  350. 

"In  foreclosure  proceedings  the 
amount  due  on  the  mortgage  and  the 
rights  of  the  parties  are  to  be  deter- 
mined at  the  date  of  the  judgment  de- 
cree, and  not  at  the  date  of  the 
commencement  of  the  foreclosure  pro- 
ceedings." Per  Clark,  J.,  in  Clark  v. 
Clark,  62  N.  H.  267. 

1.  Smalley  v.  Martin,  Clarke  Ch.  (N. 
Y.)  293,  where  it  is  observed:  "  The 
37th  section  (2  Rev.  Stat.  173)  pro- 
vides that  '  the  Court  of  Chancery 
shall  dismiss  every  suit  concerning 
property,  when  the  matter  in  dispute, 
exclusive  of  costs,  does  not  exceed  the 
value  of  $100,  with  costs  to  the  defend- 
ants.' In  this  case,  when  the  bill  was 
filed,  the  matter  in  dispute,  being  the 
amount  then  due,  did  not  exceed  $100 
in  value.  The  bill,  however,  claimed 
more.  It  was  not,  therefore,  demur- 
rable for  this  cause;  but  the  objection 
might  have  been  raised  by  the  plea  or 
answer.  In  this  case  the  defense  was 
set  up  in  the  answer.  It  presented  an 
issuable  fact  to  be  tried,  and  the  judg- 
ment of  the  court  as  to  costs  would 
have  followed  the  decision  of  the  ques- 
tion of  fact.  Before  the  cause  could 
be  brought  to  hearing  upon  this  issue, 
other  instalments  became  due,  so  that 
now  the  amount  in  dispute  is  sufficient 
to  satisfy  the  statute.  If  the  defendant 
had  paid  the  accruing  instalments  as 


they  became  due,  he  could  have  suc- 
ceeded in  this  defense.  This  he  has 
neglected  to  do;  and  I  believe  we  shall 
have  to  take  the  amount  due  at  the 
hearing  as  the  amount  which  is  to 
affect  jurisdiction.  This  amount 
shows  that  the  complainant  is  entitled 
to  a  decree  for  costs.  But  the  answer 
was  true  at  the  time  it  was  put  in,  and 
the  defendant  should  have  the  costs  of 
the  answer.  And  as  the  amount  of  the 
mortgage  money  is  now  all  due,  there 
must  be  the  ordinary  decree  of  fore- 
closure and  sale,  except  as  to  costs. 
As  to  these,  the  complainant  must  be 
allowed  the  ordinary  costs  attending  a 
foreclosure  where  there  is  no  defense; 
and  he  must  pay  the  defendants  the 
costs  of  their  defense  incurred  up  to 
the  date  of  the  master's  report." 

2.  McLane  v.  Piaggio,  24  Fla.  71,  the 
court  saying:  "  Where  no  foundation 
is  laid  in  the  bill  for  including  in  the 
decree  the  note  or  notes  that  may  be- 
come due,  it  is  irregular  to  include 
them  in  it  unless  a  supplemental  bill  is 
filed.  Jones  on  Mortgages,  §  1478; 
Adams  v.  Essex,  i  Bibb  (Ky.)  149; 
Manning  v.  McClurg,  14  Wis.  350; 
Smalley  v.  Martin,  Clarke  Ch.  (N.  Y.) 
293;  Williams  v.  Creswell,  51  Miss. 
817;  Malcolm  v.  Allen,  49  N.  Y.  448; 
Candler  v.  Pettit,  i  Paige  (N.  Y.)  168." 

3.  Smith  V.  Osborn,  33  Mich.  410; 
Williams  v.  Creswell,  51  Miss.  824. 

A  Power  Authorizing  Sale  in  case  the 
notes  were  not  well  and  truly  paid  was 
held  exercisable  upon  the  nonpay- 
ment of  any  one  of  them.  Reddick  v. 
Gressman,  49  Mo.  389. 

4.  Darrow  v.  Scullin,  19  Kan.  57, 
holding  also  that  the  failure  to  render 
such  a  judgment  was  not  an  error  of 
which  the  mortgagor  could  complain. 
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due  and  to  become  due  upon  the  several  notes.* 

(3^  Unmatured  Portions  Provided  For  in  Decree — FroTision  for 
Instalments.  —  Even  in  the  absence  of  an  express  provision  for  the 
maturity  of  the  whole  debt  upon  default  as  to  any  portion  unma- 
tured, instalments  may  be  provided  for  in  the  decree.*  Thus 
where  the  property  is  indivisible,  a  sale  may  be  ordered  and  the 
])ortion  due  satisfied  from  the  proceeds,'  the  balance  being 
retained  *  or  invested  *  for  the  purpose  of  meeting  the  remainder 
of  the  debt  as  it  matures.  The  court  may  also  direct  at  what 
time  and  upon  what  default  subsequent  executions  may  issue  to 
satisfy  the  amounts  of  the  subsequently  maturing  instalments.® 
But  it  is  usually  improper  for  the  court  to  render  a  decree  cover- 
ing instalments  of  the  debt  which,  under  the  terms  of  the  mort- 
gage, have  not  yet  matured."' 

A  Deficiency  Judgment  cannot  be  rendered  prior  to  the  maturity  of 


1.  Allen  V.  Parker,  11  Ind.  504. 

2.  In  Wisconsin,  if  the  property  is  di- 
visible, the  decree,  in  addition  to  direct- 
ing a  sale  of  that  portion  required  to 
meet  the  existing  debt,  may  also  pro- 
vide for  the  granting  of  a  further  order 
of  sale  upon  petition  to  satisfy  a  sub- 
sequently maturing  instalment.  Rice 
V.  Cribb,  12  Wis.  179,  where  the  court 
said:  "  There  can  be  but  one  judg- 
ment, and  in  a  case  like  the  present  it 
should  contain  an  order  that  the  plain- 
tiff, upon  default  in  the  payment  of 
any  instalments  of  principal  or  inter- 
est thereafter  to  grow  due  upon  the 
notes  and  mortgage,  be  at  liberty  to 
come  before  the  court,  and,  upon  peti- 
tion, to  obtain  a  further  order,  founded 
on  such  judgment,  directing  the  sale 
of  so  much  of  the  mortgaged  premises 
as  will  be  sufficient  to  satisfy  the 
amount  so  due,  with  costs  of  petition 
and  subsequent  proceedings  thereon, 
and  so  on  from  time  to  time,  as  often 
as  a  default  shall  happen.  This,  in 
our  opinion,  is  the  course  of  proceed- 
ing plainly  indicated  by  the  statute; 
and  in  a  case  like  the  present,  it  might 
be  very  doubtful  whether,  after  taking 
a  judgment  like  that  appealed  from, 
the  plaintiff  could,  on  default  of  the 
payment  of  a  future  instalment,  resort 
to  the  mortgage  as  a  security  to  en- 
force it." 

And  under  such  a  decree  successive 
orders  of  sale  upon  the  summary  pro- 
ceeding by  petition  are  regular  and 
sufficient.  Fleming  v.  Soutter,  6  Wall. 
(U.  S.)  747. 

3.  Lacoss  V.  Keegan,  2  Ind.  406; 
Kingf.  Longworth,  7  Ohio,  pt.  ii.,  232. 
In  another  early   Indiana  case  it  was 


held  that  before  a  decree  for  the  sale 
of  the  entire  premises  should  be  ren- 
dered in  a  case  where  only  a  portion  of 
the  debt  had  matured,  it  should  be 
shown  to  the  satisfaction  of  the  court 
that  such  decree  would  benefit  the 
mortgagor.  Greenman  v.  Pattison,  8 
Blackf.  (Ind.)  465. 

4.  McDowell  v.  Lloyd,  22  Iowa  448. 

6.  Hatcher  v.  Chancey,  71  Ga.  689. 

6.  Skelton  v.  Ward,  51  Ind.  46. 

7.  California.  —  Taggart  v.  San  An- 
tonio Ridge  Ditch,  etc.,  Co.,  18  Cal. 
460;  Hunt  V.  Dohrs,  39  Cal.  304. 

Indiana. — Skelton  z^.Ward,  51  Ind.  46. 

Ohio.  —  King  v.  Longworth,  7  Ohio, 
pt.  ii.,  231,  where  the  court  said: 
"  It  is  the  well-settled  practice  of  chan- 
cery to  sustain  a  bill  to  enforce  the 
payment  of  debts  secured  by  mort- 
gage, and  payable  by  instalments,  be- 
fore all  the  instalments  are  due.  Lan- 
sing V.  Capron,  i  Johns.  Ch.  (N.  Y.) 
617;  Everitt  v.  Huffman,  i  Paige  (N. 
Y.)  648;  Smith  V.  Kane,  2  Paige  (N.  Y.) 
303;  Adams  v.  Essex,  i  Bibb  (Ky.) 
149.  See  likewise  Smith  v.  Shuler,  12 
S.  &  R.  (Pa.)  240;  Estabrook  v.  Moul- 
ton,  9  Mass.  258.  And  where  instal- 
ments fall  due  between  the  filing  of  the 
bill  and  the  final  decree,  they  may  be 
brought  before  the  court  by  supple- 
mental bill,  or  even  without,  if  the 
facts  sufficient  appear  upon  the  plead- 
ings and  proofs,  and  they  may  be  em- 
braced within  it.  But  no  judgment  or 
decree  can  be  rendered  upon  rights 
not  yet  accrued,  and  no  presumption 
should  be  raised  that  a  debt  not  yet 
due  will  not  be    paid." 

Wisconsin.  —  Danforth  v.  Coleman, 
23  Wis.  528. 
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the  personal  obligation  upon  which  the  liability  for  such  judg- 
ment rests.* 

If  the  Property  is  Divisible,  the  decree  sHould  order  the  sale  of  only 
so  much  as  will  pay  the  portion  actually  due,  and  it  is  error  in 
such  a  case  to  provide  for  a  sale  of  the  entire  premises.* 

Effect  of  Decree  for  Matured  Instalment.  —  A  decree  enforcing  a  lien 
of  the  mortgage  for  a  matured  instalment  is  not  a  bar  to  another 
action  for  the  same  relief  in  respect  to  a  subsequently  maturing 
instalment.' 

c.  Interest — in  General. — The  decree  should,  of  course,  cover 
the  accrued  interest  on  the  debt,  and  this  notwthistanding  notes 
have  been  given  covering  such  interest  and  regularly  falling  due 
at  a  period  after  the  rendition  of  the  decree.*     Where  the  mort- 


1.  Danforth  v.  Coleman,  23  Wis.  528, 
where  the  court  said:  "Where  the 
deficiency  is  not  due  and  payable,  it 
seems  to  us  improper  to  give  judgment 
therefor  upon  which  the  property  of 
the  mortgagee  may  be  sold.  Such  a 
practice  is  forcing  the  collection  of  a 
debt  when  by  the  contract  it  is  not  pay- 
able. Suppose  we  had  no  statute  au- 
thorizing the  court  in  a  foreclosure  suit 
to  give  judgment  for  a  deficiency,  and 
the  mortgagee  had  brought  an  action 
at  law  upon  the  note  in  this  case.  Is 
it  not  manifest  that  he  must  have  failed 
in  that  action,  for  the  reason  that  the 
debt  was  not  due  ?  And  upon  what 
principle  can  it  be  claimed  that  he  has 
any  greater  right  or  stronger  equity  in 
the  foreclosure  action  ?  It  seems  to  us 
that  a  personal  judgment  for  an  alleged 
deficiency  ought  not  to  be  rendered 
against  the  mortgagor,  at  least  before 
the  deficiency  is  due  upon  the  con- 
tract." 

2.  James  v.  Fisk,  9  Smed.  &  M. 
(Miss.)  144.  The  reasons  given  are  as 
follows:  "  The  creditor  had  a  right  to 
foreclose  only  for  the  debt  due  at  the 
time  of  the  bill  filed;  he  was,  therefore, 
entitled  to  a  decree  of  sale  only  to  that 
extent,  or  for  the  amount  due  at  the 
time  of  rendering  the  decree,  if  more 
became  due  in  the  interim,  i  Smith's 
Ch.  Pr.  530,  notes.  The  debtor  might 
be  able  to  pay  the  other  instalments  as 
they  became  due,  and  thus  there  might 
be  no  necessity  to  sell  for  the  satisfac- 
tion of  the  other  notes.  The  increase 
in  value  of  the  property  might  amount 
to  more  than  the  interest  of  the  money 
bid  at  the  sale,  and  the  mortgagor 
ought  not  to  be  deprived  of  this  ad- 
vantage." 

3.  McDougal  v.  Downey,  45  Cal.  165. 


4.  Guignon  v.  Union  Trust  Co.,  156 
111.  135,  where  the  Supreme  Court 
adopted  the  opinion  of  che  Appellate 
Court,  which  thus  discussed  the  point: 
"  It  is  first  objected  that  the  master  im- 
properly allowed  interest,  in  his  com- 
putation, upon  the  three  principal 
notes,  for  $6,666.66  2-3  each,  maturing 
March  18,    1894,   from    September    18, 

1893,  to  December  18,  1893,  the  date  of 
decree.  These  three  notes,  by  their 
terms,  were   not   due  until   March  18, 

1894,  but  because  of  the  default  in  not 
paying  the  notes  due  March  18,  1893, 
became  due,  together  with  accrued  in- 
terest, by  the  terms  of  the  mortgage, 
if  the  holders  elected  to  declare  them 
due,  which  they  did.  The  interest 
notes  last  matured  for  the  interest  on 
these  three  principal  notes  became  due 
March  18,  1893,  and  were  allowed  in 
the  computation,  but  the  accruing  in- 
terest on  the  principal  from  that  date 
up  to  the  date  of  the  decree  was  also 
equitably  due  the  holders  of  said 
notes,  and  was  properly  included  in 
the  computation  made  by  the  master. 
It  is  true,  interest  notes  maturing 
March  18,  1894,  were  given,  which 
would  include  and  cover  interest  ac- 
cruing for  the  period  mentioned;  but 
these  notes  were  not  figured  in  said 
computation,  although  offered  in  evi- 
dence, and  each  contained  this  clause: 
'  This  is  an  interest  note,  subject  to  re- 
duction or  total  defeasance,  depending 
on  payment  on  principal  notes.'  With 
such  notice  on  the  face  of  each  it  is 
quite  improbable  they  could  be  sold  to 
a  purchaser  for  value,  and  if  negoti- 
ated, there  being  nothing  due  thereon 
above  the  accruing  interest  so  com- 
puted and  allowed,  no  recovery  could 
be  had." 
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gagee  has  obtained  a  judgment  on  the  debt  without  interest,  he 
is  not  entitled  to  a  decree  upon  foreclosure  allowing  interest.* 
Although  parties  to  the  mortgage  reside  in  different  countries 
between  which  there  is  a  rate  of  exchange,  the  decree  should 
make  no  allowance  for  this  item.* 

From  What  Date.  —  Where  the  mortgagee  in  a  purchase-money 
mortgage  had  at  the  time  no  title  to  the  land  which  he  assumed 
to  convey,  but  subsequently  acquired  title,  he  was  allowed  inter- 
est only  from  the  date  of  such  acquisition.' 

Rate  of  Interest  Allowed.  —  A  judgment  at  law  on  the  debt  and  the 
decree  foreclosing  the  equity  of  redemption  and  providing  for 
sale  should  be  allowed  the  same  rate  of  interest.*  A  prior  incum- 
brancer is  entitled  only  to  the  legal  rate  of  interest  on  advances 
made  by  him  for  the  payment  of  taxes  and  other  claims,  though 
between  the  plaintiff  and  the  mortgagor  there  exists  an  agreement 
allowing  ten  per  cent,  upon  such  advances.*  The  decree  should 
provide  for  interest  at  the  rate  fixed  by  the  contract,  notwith- 
standing a  subsequent  change  in  the  law  making  the  legal  rate 
less  than  that  agreed  upon.* 

Interest  upon  the  Decree  Should,  in  the  absence  of  a  contrary  statute, 
run  at  the  legal  instead  of  the  contract  rate.'' 


So  the  amount  of  the  interest  may  be 
included  in  the  decree  where  it  has  not 
been  paid  otherwise  than  by  giving  a 
new  note,  although  indorsement  of  the 
payment  of  such  interest  was  made 
upon  the  note  secured  by  the  mort- 
gage. Frink  v.  Branch,  i6  Conn.  260, 
where  the  court  said:  "  The  interest 
upon  this  note,  therefore,  has  never 
been  paid.  The  plaintiflf  is  justly  en- 
titled to  it;  and  no  reason  exists  why 
it  should  not  be  paid  by  the  defendants, 
who  are  subsequent  incumbrancers. 
They  have  not  been  misled;  no  false 
lights  have  been  held  out;  the  public 
record  informed  them  that  this  mort- 
gage was  given  to  secure  the  actual 
payment  of  the  note  and  the  interest." 

1.  Heydle  v.  Hazlehurst,  4  Bibb 
(Ky.)  19. 

2.  Chapman  v.  Robertson,  6  Paige  (N. 
Y.)  634;  Scofield  v.  Day,  20  Johns. 
(N.  Y.)  102. 

3.  Toms  V.  Boyes,  59  Mich.  386, 
where  Champlin,  J.,  said:  "  We  can 
see  no  equity  in  requiring  the  defend- 
ant to  pay  interest,  at  ten  percent., 
upon  the  purchase  price  of  land  of 
which  the  seller  had  no  title  whatever 
from  the  time  of  sale  in  1867  t6  1882. 
It  is  urged  that  the  defendant  has  had 
the  use  of  the  premises  in  the  mean- 
time, and  therefore  the  defendant 
ought  to  pay  interest  during  the  same 


time.  But,  as  before  observed,  there 
is  no  evidence  in  the  case  showing  that 
the  use  and  occupation  of  the  premises 
was  of  any  value  whatever,  and  mani- 
festly they  were  not  until  the  defendant 
had  by  his  labor  cleared  the  land,  and 
by  the  expenditure  of  his  labor  rendered 
it  fit  for  cultivation.  Had  complain- 
ant's assignors  given  or  granted  any 
consideration  whatever  to  defendant 
which  he.  had  used  and  enjoyed,  the 
case  would  present  a  different  aspect." 

4.  Guernsey  Branch  of  State  Bank  v. 
Kelley,  14  Ohio  St.  367. 

5.  Butterfield  v.  Hungerford,  68 
Iowa   249. 

6.  Taylor  v.  Wing,  84  N.  Y.  471, 
affirming  23  Hun  (N.  Y.)  233;  Walker 
V.  Penry,  2  Vern.  42,  78.  The  case 
last. cited  is  interesting  in  not  depend- 
ing upon  any  constitutional  inhibition 
of  statutes  impairing  the  obligation 
of  contracts. 

7.  Illinois.  —  Wayman  v.  Cochrane, 
35  111-  152. 

New  Jersey.  —  Wilson  v.  Marsh,  13 
N.  J.  Eq.  289;  Deshler  v.  Holmes,  44 
N.  J.  Eq.  581. 

Ohio.  —  See  Guernsey  Branch  of 
State  Bank  v.  Kelley,  14  Ohio  St.  367. 

England.  —  In  re  European  Cent.  R. 
Co.,  4  Ch.  Div.  33. 

In  New  Jersey,  where  the  mortgagor 
continued  after  decree  to  pay  the  con- 
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d.  Insurance  Advancements.  — in  the  Absence  of  a  clause  in  the 
Mortgage  expressly  providing  therefor,  it  is  the  general  rule  that 
insurance  premiums  paid  by  the  mortgagee  for  policies  insuring 
the  premises  cannot  be  included  in  the  decree  of  foreclosure,* 
although  authority  is  not  wanting  for  the  contrary  practice.* 
And  particularly  where  the  decree  itself  contains  no  provision  for 
such  an  allowance,  it  is  erroneous  to  render  a  supplementjil  judg- 
ment against  the  parties  personally  liable  for  the  mortgage  debt 
so  framed  as  to  include  the  item  of  insurance  advancements.* 


tract  rate  he  was  allowed  credit  for  the 
excess  thereof  above  the  legal  rate. 
Deshler  v.  Holmes,  44  N.  J.  Eq.  581. 

In  Hew  York  a  debtor  who  regularly 
paid  more  than  the  contract  rate  was 
not  allowed  to  apply  the  excess  upon 
the  principal.  New  York  L.  Ins.  etc., 
Co.  V.  Manning,  3  Sandf.  Ch.  (N.  Y.)  58. 

1.  Faure  v.  Winans,,  Hopk.  (N.  Y.) 
283,  the  court  saying  that  insurance 
stands  on  a  different  footing  from 
taxes,  as  it  may  be  effected  by  the 
mortgagee  for  his  own  security. 
Dobson  V.  Laud,  8  Hare  216;  Bellamy 
V.  Brickenden,  2  John.  &  H.  137. 

Construction  of  Decree.  —  Where,  how- 
ever, the  decree  purports  to  contain 
an  allowance  for  "  taxes  and  insur- 
ance." but  the  amount  provided  for 
above  is  no  more  than  that  reported  by 
the  master  as  due  for  taxes,  the  word 
"  insurance  "  will  be  rejected  and  the 
decree  considered  as  relating  in  this 
particular  to  taxes  alone.  McCasland 
V.  Allen,  60  III.  App.  285,  where  the 
court  said:  "  It  is  true  that  the  decree 
finds  that  the  sum  of  $15,013.16  is  for 
the  amount  due  on  the  notes,  and  for 
the  amounts  paid  for'  taxes  and  insur- 
ance and  interest  on  said  sums,'  but 
it  is  also  true  that  the  decree  is  based 
upon  the  master's  report,  which  is 
copied  into  the  decree  and  made  a  part 
thereof,  and  that  the  master's  report 
finds  expressly  that  the  sum  of 
$15,013.16  is  for  the  amount  due  on 
the  note  and  for  taxes.  The  parts  of 
the  decree  must  be  harmonized,  if  that 
can  be  done,  and  this  leads  to  a  rejec- 
tion of  the  word  '  insurance,'  as  having 
been  used  inadvertently  in  the  prepara- 
tion of  the  decree." 

2.  "  The  premium  on  the  policy  of  in- 
surance was  properly  allowed.  A 
mortgagee  has  a  right  to  make  such  a 
payment  for  the  protection  of  the  es- 
tate mortgaged  and  to  add  the  amount 
paid  to  the  mortgage  debt,  independ- 
ently of  an  express  agreement  author- 


izing such  payment.  That  principle 
was  very  recently  decided  by  the  Court 
of  Appeals."  Matter  of  Bogart,  28 
Hun  (N.  Y.)  466.  The  decision  of  the 
Court  of  Appeals  referred  to  in  the 
case  last  cited  appears  to  be  Sidenberg 
V.  Ely,  90  N.  Y.  257.  But  there  the 
court  is  construing  the  item  of  taxes 
only  and  not  insurance,  while  in  Faure 
V.  Winans,  Hopk.  (N.  Y.)283,  a  distinc- 
tion is  expressly  drawn  between  taxes 
and  insurance  which  appears  to  be 
overlooked  by  the  Supreme  Court  in 
the  case  above  cited. 

3.  Northwestern  Mut.  L.  Ins.  Co.  v. 
Drown,  51  Wis.  419,  where  the  court 
said:  "  We  do  not  know  of  any  law 
or  rule  of  practice  which  would  au- 
thorize such  an  order.  To  our  minds 
it  is  perfectly  clear  that  the  personal 
liability  of  the  appellants  —  so  far,  at 
least,  as  this  action  was  concerned  — 
was  limited  and  fixed  by  the  amount 
of  the  original  judgment.  That  judg- 
ment was  satisfied  and  discharged  out 
of  the  proceeds  of  the  sale  of  the  prop- 
erty. But  the  learned  counsel  for  the 
plaintiff  says  that  the  default  to  keep 
up  the  insurance  did  not  occur  until 
after  the  judgment  was  entered,  and 
therefore  the  claim  for  premiums  paid 
in  consequence  of  such  default  could 
not  have  been  anticipated  or  provided 
for  in  the  original  judgment.  But  it 
seems  to  us  there  might  have  been  a 
direction  in  the  judgment  for  the  sheriff 
to  pay  out  of  the  proceeds  of  the  sale 
any  taxes  or  insurance  money  which 
would  become  due  and  might  be  paid 
by  the  plaintiff  intermediate  the  entry 
of  the  judgment  and  sale.  We  see  no 
difficulty  in  framing  a  decree  to  meet 
such  a  case.  The  mortgage  contained 
a  covenant  that  the  mortgagor  would 
keep  the  building  standing  on  the  land 
insured  against  loss  by  fire,  in  some 
solvent  insurance  company,  to  the 
amount  of  at  least  $5,000,  and  would 
assign  the  policy  to  the   plaintiff.     In 


432 


Volume  IX. 


Decree. 


FORECLOSURE  OF  MORTGAGES. 


Amoant. 


Where  the  Mortgage  Expressly  Provides  for  Reimbursement  of  the  mort- 
gagee for  insurance  premiums  advanced  by  him,  all  such  advance- 
ments are,  of  course,  properly  included  in  the  decree.* 


case  the  mortgagor  failed  to  keep  up 
such  insurance,  the  mortgagee  was  au- 
thorized to  effect  an  insurance  to  that 
amount,  and  the  premiums  paid  were 
to  become  a  part  of  the  mortgage  debt 
unless  otherwise  discharged.  There 
was  also  a  covenant  that  the  mortgagor 
would  pay  all  taxes  annually  assessed 
upon  the  property.  It  seems  to  us 
provision  might  have  been  made  in  the 
judgment  for  reimbursing  the  plaintiff 
for  any  money  which  it  might  pay  out 
under  these  covenants  before  the  prop- 
erty was  sold  on  foreclosure.  But  as 
no  such  provision  was  made  in  the 
judgment,  we  deem  it  entirely  irregu- 
lar and  unwarranted  to  attempt  to  col- 
lect those  moneys  out  of  the  appellants 
in  the  manner  resorted  to  in  this  case. 
If  provision  had  been  made  in  the 
judgment  for  paying  future  insurance 
money,  the  appellants  might,  as 
claimed  by  their  counsel,  have  pro- 
tected themselves  by  seeing  that  the 
mortgaged  property  sold  for  enough  to 
meet  all  liabilities  which  they  had  in- 
curred on  the  bond.  As  the  case  stands, 
we  must  hold  that  the  judgment  defini- 
tively settled  their  liability,  so  far  as 
this  action  is  concerned,  and  that  the 
order  appealed- from  was  erroneous." 

1.  Walton  V.  Bagley,  47  Mich.  385; 
McLean  v.  Burr,  j6  Mo.  App.  240; 
Neale  v.  Albertson,  39  N.  J.  Eq.  382; 
Overby  v.  Fayctteville  Bldg.,  etc., 
Assoc,  Si  N.  Car.  56;  Burgess  v. 
Southbridge  Sav.  Bank,  2  Fed.  Rep.  500. 

Illustrations.  —  Thus  under  such  a 
clause  one  of  several  bondholders  is 
entitled  to  a  lien  for  premiums  ad- 
vanced by  him  to  preserve  the  mort- 
gaged property,  though  his  fellow 
bondholders  had  no  notice  of  such 
payment.  McLean  v.  Burr,  16  Mo. 
App.  240,  where  the  court  said:  "  Ac- 
cording to  the  terms  of  the  deed  of 
trust,  the  plaintiffs,  as  bondholders, 
having  advanced  money  to  pay  pre- 
miums of  insurance  and  thus  diminish 
the  risk  and  enhance  the  security  to 
the  beneficiaries  in  the  deed  of  trust, 
were  entitled  to  a  lien  for  repayment 
which  is  prior  to  that  of  those  who 
were  merely  bondholders.  There  does 
not  seem  to  have  been  any  conceal- 
ment or  bad  faith  about  the  transac- 
tion; nor  do  we  see  any  force  in  the 


suggestion  that  plaintiffs,  by  giving 
this  credit  to  the  company,  deceived 
the  bondholders  and  lulled  them  into 
any  false  security.  The  nature  of  the 
transaction  is  not  affected  by  the  fact 
that  plaintiffs  were  insurance  brokers. 
It  is  testified  that  the  trustees,  or  some 
of  them,  knew  enough  of  the  financial 
condition  of  the  company  and  of  Mr. 
Bain  to  make  it  reasonable  for  them  to 
suppose  that  this  large  sum  for  pre- 
miums was  not  paid  by  the  mort- 
gagor. They  were  aware  of  the  terms 
of  the  deed  of  trust,  and  there  is  some 
evidence  that  Mr.  Burr,  before  the 
notes  were  given  for  the  premiums, 
had  express  notice  that  the  premiums 
had  been  advanced  by  the  plaintiffs, 
and  that  they  looked  to  the  deed  of 
trust  for  security.  The  testimony  is 
that  the  policies,  by  their  terms,  might 
be  canceled  by  the  insuring  companies 
at  any  time  on  returning  the  unearned 
premiums.  As  trustees  for  the  credit- 
ors, the  trustees  in  the  deed  of  trust 
knew  of  the  insurance  and  its  amount, 
were  anxious  that  it  should  be  effected, 
and  acquiesced  in  the  claim  of  plain- 
tiffs that  they  were  secured  by  the  deed 
of  trust,  about  the  time  that  the  notes 
were  taken  by  them.  The  taking  of 
the  notes  was  not  in  itself  any  waiver 
of  the  lien.  The  court  seems  to  have 
found  as  a  fact  ihat  plaintiffs  made 
the  advance  relying  on  the  security 
afforded  them  as  bondholders  by  the 
clause  in  the  deed  as  to  such  advances. 
We  do  not  think  that  it  can  be  held  as 
a  matter  of  law  in  the  construction  of 
the  deed,  that  notice,  to  the  bondhold- 
ers at  the  time  the  advance  was  made 
was  essential  to  enable  the  persons 
making  it  to  assert  a  lien  under  the 
deed  of  trust." 

Even  where  the  mortgagor  after  con- 
siderable delay  obtains  policies  insur- 
ing the  property,  but  fails  to  deliver 
them  to  the  mortgagee,  the  latter  may, 
when  authorized  by  the  mortgage  to 
insure,  procure  other  policies  and  be 
reimbursed  by  the  decree.  Neale  v. 
Albertson,  39  N.  J.  Eq.  382 

So  where  the  insurance  is  effected  at 
the  request  of  the  mortgagor,  it  is  a 
proper  charge  even  without  an  express 
clause  in  the  mortgage.  Mix  v. 
Hotchkiss,  14  Conn.  45. 


9  Encyc.  PL  &  Pr.  — 28 
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Pleading  and  Proof.  —  But  even  where  the  right  to  such  an  allow- 
ance is  conferred  by  the  mortgage,  a  compliance  with  its  terms 
must  be  pleaded  and  proved  before  the  item  can  properly  be 
included.*  A  written  receipt  from  the  insurance  company  is 
admissible  to  show  payment  of  premiums  by  the  mortgagee  and 
his  consequent  right  to  reimbursement.* 

e.  Taxes  —  General  Eule. —  Where  the  mortgagee,  in  order  to 
protect  his  security,  has  paid  the  taxes  on  the  mortgaged  premises, 
the  decree  of  foreclosure  may  include  an  allowance  for  that  item.' 
This  rule  applies  not  only  where,  as  is  sometimes  the  case,  the 
mortgage  contains  an  express  clause  permitting  the  mortgagee 
thus  to  be  reimbursed,*  but  equally  well  in  the  absence  of  such 
a  provision.*     It  is  also  applicable  to  special  assessments  as  well 


1.  "  It  is  not  averred  in  the  complaint 
that  the  mortgagor  failed  to  keep  the 
mortgaged  property  insured,  or  that 
the  mortgagee  conformed  to  the  power 
contained  in  the  mortgage  in  respect 
to  the  insurance.  Neither  is  there  any 
evidence  of  any  insurance  money  hav- 
ing been  paid  by  the  mortgagee  prior 
to  the  commencement  of  the  action; 
besides,  there  is  no  supplemental  com- 
plaint averring  any  payment  of  insur- 
ance since  such  commencement.  It 
was,  therefore,  error  for  the  court  to 
allow  the  plaintiff  the  amount  paid  by 
her  for  insurance."  Washburn  v. 
Wilkinson,  59  Cal.  538.  And  a  pur- 
chaser at  a  sale  under  a  power  con- 
tained in  the  mortgage  who  pays  insur- 
ance premiums  cannot  again  exercise 
the  power  of  sale  in  order  to  obtain 
reimbursement.  Walton  v.  Bagley,  47 
Mich.  3S5,  where  it  was  said:  "  If  the 
taxes  and  insurance  premium  paid  are 
to  be  treated  as  a  subsequent  instalment 
falling  due,  then  the  mortgage  may  be 
made  to  operate  as  a  perpetual  encura-. 
brance  by  the  mortgagee  paying  taxes 
and  insuring  the  property  pending  fore- 
closure proceedings,  and  after  redemp- 
tion proceeding  again  to  foreclose  there- 
for, and  so  on  ad  infinitum,  ending  only 
by  the  mortgagor's  paying  the  demand 
or  failing  to  redeem.  The  mortgage 
given  in  this  case  after  a  foreclosure 
and  sale,  regular  in  form,  was  no 
longer  operative." 

2.  Overby  v.  Fayetteville  Bldg.,  etc., 
Assoc,  81  N.  Car.  56. 

3.  Connecticut.  —  Mix  v.  Hotchkiss, 
14  Conn.  32. 

Illinois.  —  DeLeuw  v.  Neely,  71  III. 
473;  McCasland  v.  Allen,  60  111.  App. 
285;  Brown  v.  Miner,  21  111.  App. 
60. 


Iowa.  —  Butterfield  v.  Hungerford, 
68  Iowa  249. 

Kansas.  —  Harris  v.  McCrossen,  31 
Kan.  402;  Seaman  v.  Huffaker,  21 
Kan.  254;  Waterson  v.  Devoe,  18  Kan. 
233.  Compare  Opdyke  v.  Crawford, 
19  Kan.  604. 

Maine.  —  Williams  v.  Hilton,  35  Me. 
547. 

Maryland.  —  See  Tuck  v.  Calvert,  33 
Md.  209. 

Michigan.  —  Vaughn  v.  Nims,  36 
Mich.  297. 

Nebraska. — Johnson  v.  Payne,  11 
Neb.  269;  Southard  v.  Dorrington,  10 
Neb.  122. 

New  Hampshire,  —  Brown  v.  Simons, 
44  N.  H.  475. 

New  York.  —  Faure  v.  Winans, 
Hopk.  (N.  Y.)  283;  Burr  v.  Veeder,  3 
Wend.  (N.  Y.)4I2;  Kortright  v.  Cady, 
23  Barb.  (N.  Y.)  490;  Sidenberg  v.  Ely, 
90  N.  Y.  257;  Fleishhauer  v.  Goellner, 
60  How.  Pr.  (N.  Y.  Supreme  Ct.)  438; 
Marshall  v.  Davis,  78  N.  Y.  414.  Com- 
■bare  Poughkeepsie  Sav.  Bank  v.  Winn, 
56  How.  Pr.  (N.  Y.  Supreme  Ct.)  368. 

4.  McCasland  v.  Allen,  60  111.  App. 
285. 

6.  Sidenberg  v.  Ely,  90  N.  Y.  257, 
where  the  court  said:  "  The  rule 
seems  to  be  established  by  abundant 
authority  that  when  the  owner  of  mort- 
gaged property  refuses  or  neglects  to 
pay  taxes  and  assessments,  gr  liens  of 
a  like  nature,  which  are  imposed  upon 
the  mortgaged  premises,  the  mortgagee 
has  the  right  to  pay  the  same  in  order 
to  protect  his  security,  and  the  amount 
so  paid  may  be  added  to  and  become  a 
part  of  the  mortgage  debt,  which  may 
be  enforced  upon  a  foreclosure  of  the 
mortgage.  Willard,  in  his  work  on 
Equity  Jurisprudence,  at  page  446,  lays 
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as  to  regular  taxes.*  Nor  is  it  necessary  to  make  a  specific 
demand  for  this  item  in  the  bill  since  it  may  be  allowed  under  a 
prayer  for  general  relief.* 

Amendment  of  Decree.  —  In  Kansas  if  the  tax  item  has  been  omitted 
from  the  decree  by  mistake,  the  latter  may  afterwards  be  corrected 
by  inserting  such  item,  and  although  the  mortgage  debt  has  been 
paid,  the  mortgagee  is  entitled  to  an  order  of  sale  for  the  amount 
of  the  taxes,*  In  other  states,  however,  the  whole  amount  due 
on  the  mortgage  at  the  time  of  foreclosure  constitutes  an  indivisi- 
ble demand,  and  the  tax  item  cannot  be  separated  from  the  others 
and  collected  by  a  distinct  action.* 

Proof  of  Payment.  —  An  allowance  for  the  payment  of  taxes  should 


I 


\ 


down  the  rule  that  taxes  paid  may  be 
added  to  the  mortgage  debt,  and  he 
adds:  'so money  paid  by  the  mortgagee 
to  redeem  the  premises  from  a  tax  sale 
becomes  part  of  the  mortgage  debt  in 
equity;'  he  further  says,  at  page  448, 
'with  regard  to  the  amount  to  be  paid 
on  redeeming,  it  may  be  said  that,  as 
taxes  are  a  legal  charge  upon  the  es- 
tate, they  may,  if  necessarily  paid  by 
the  mortgagee,  be  added  to  the  mort- 
gage debt.'  The  same  rule  is  upheld 
in  Thomas  on  Mortgages,  at  pages  86 
and  276,  and  in  Jones  on  Mortgages,  at 
§§  77  and  1134.  In  the  last  authority 
it  is  laid  down  that  this  is  so,  although 
there  be  '  no  tax  clause  in  the  mort- 
gage.' " 

1.  Sidenberg  v.  Ely,  90  N.  Y.  257. 

2.  DeLeuw  v.  Neely,  71  111.  473; 
Brown  v.  Miner,  21  111.  App.  60,  where 
the  court  said:  "It  is  claimed  the 
allowance  to  complainants  for  moneys 
advanced  to  pay  taxes  on  the  mort- 
gaged premises  was  erroneous,  be- 
cause no  foundation  for  it  was  laid  in 
the  averments  or  prayer  of  the  bill.  It 
appears  that  when  the  bill  was  filed 
they  had  not,  in  fact,  advanced  any 
moneys  for  that  purpose,  nor  could 
certainly  know  they  would.  Hence  it 
contained  no  allegation  of  such  ad- 
vance, nor  prayer  for  any  allowance 
on  account  thereof,  or  other  specific 
relief  in  respect  thereto.  But  it  did  set 
forth  their  right  to  such  allowance 
upon  the  failure  of  the  mortgagors  to 
pay  said  taxes  and  their  own  advance- 
ment for  that  purpose,  and  that  the 
mortgagors  had  so  failed,  and  prayed, 
in  addition  to  specific  relief  as  to  the 
mortgage  debt  proper  and  the  solicit- 
or's fee  to  which  they  were  entitled  for 
breach  of  the  principal  condition,  '  for 
such  other   and  further   relief   in   the 


premises  as  equity  may  require.' 
Then,  upon  due  proof  of  such  advance- 
ment by  them  and  the  amount  thereof, 
equity  and  the  express  covenant  in  the 
mortgage  required  that  they  be  reim- 
bursed out  of  the  proceeds  of  the  sale 
of  the  mortgaged  premises.  Thus, 
though  the  right  to  it  was  not  absolute 
when  the  bill  was  filed,  it  was  clearly 
contemplated  upon  two  contingencies 
therein  set  forth,  of  which  one  was 
averred  to  have  already  happened  and 
the  other  was  manifestly  but  little  less 
certain  to  follow  before  decree  than 
was  the  interest  to  accrue  upon  the 
principal  of  the  debt,  and  the  decree 
found  as  a  fact  that  it  did  so  follow. 
We  incline  to  think  here  was  suflScient 
basis  for  the  relief  granted  under  the 
general  prayer,  without  a  supplemen- 
tal bill." 

3.  Harris  v.  McCrossen,  31  Kan.  402. 

4.  Johnson  v.  Payne,  11  Neb.  269, 
where  the  opinion  refers  to  other  au- 
thorities as  follows:  "  The  case  of 
Hitchcock  V.  Merrick,  18  Wis.  357,  was 
not  materially  different  in  its  facts 
from  the  one  we  are  now  considering. 
In  that  case,  however,  the  taxes  were 
paid  after  the  decree  and  sale,  and  it 
was  there  held  that  an  action  for  the 
amount  so  paid  could  not  be  main- 
tained, for  the  reason  that  the  mort- 
gage had  been  extinguished  by  the 
previous  decree  and  sale  of  the  prop- 
erty; that  the  covenant  to  pay  the 
taxes  '  is  collateral  and  subordinate  to 
the  debt '  secured  by  the  mortgage, 
and  that  '  when  the  debt  is  extin- 
guished the  covenant  can  serve  no  fur- 
ther purpose.'  See  also  the  following 
cases  on  this  point.  Tice  v.  Annin,  2 
Johns.  Ch.  (N.  Y.)  125;  Cox  v.  Wheeler, 
7  Paige  (N.  Y.)  248;  Ferris  v.  Craw- 
ford, 2  Den.  (N.  Y.)  595." 
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be  made,  however,  only  upon  satisfactory  evidence.*  The  mort- 
gagor, too,  should  have  an  opportunity  to  be  heard  in  opposition 
to  such  an  allowance,  and  a  decree  which  includes  an  item  for 
taxes  paid  after  the  trial  of  the  foreclosure  suit,  and  upon  the 
mere  production  of  the  tax  receipt  without  notice  to  the  mort- 
gagor, is  erroneous.* 

Must  Be  a  Valid  Charge.  —  Moreover,  the  taxes  paid  must  have 
been  a  valid  charge  against  the  property.'  And  a  mortgagor 
who  pays  an  illegal  assessment  the  payment  of  which  might  have 
been  successfully  resisted  is  not  entitled  to  reimbursement.* 
The  court  is  without  authority  to  leave  to  a  master'the  question 
of  the  validity  of  the  taxes,  and,  therefore,  it  is  error  to  decree  a 
sale  with  directions  to  the  master  to  apply  part  of  the  proceeds  to 
the  payment  of  any  unpaid  taxes  which  constitute  a  lien  on  the 
premises.* 

Only  Taxes  against  Mortgaged  Premises.  —  If  the  mortgage  covers  only 
an  undivided  one-half  interest  in  the  premises,  and  the  mortgagee 
pays  the  tax  on  the  entire  property  in  order  to  preserve  his 
lien,  he  will  nevertheless  be  allowed  only  one-half  by  way  of 
reimbursement.® 

Payment  by  Others.  —  The  mortgagee  is  not  entitled  to  an  allowance 
for  taxes  paid  by  his  agent  in  the  latter's  name,  though  with  the 
principal's  money.''  So  the  proceeds  of  the  foreclosure  sale  can- 
not be  applied  against  the  mortgagor's  consent  upon  the  claim  of 

1.  La  Crosse  Nat.  Bank  z/.  Thompson,     gaged  undivided  half  from  the  lien.   It 


37  Minn.  126. 

2.  Northwestern  Mut.  L.  Ins.  Co.  v. 
Allis,  23  Minn.  337,  where  the  court  said : 
"  It  stands  upon  an  entirely  different 
footing  from  the  case  of  an  instalment 
falling  due  at  any  time  before  judg- 
ment, for  the  facts  upon  which  such 
instalment  may  be  entered  in  the  judg- 
ment are  determined  by  the  trial.  In 
respect  to  these  taxes,  the  facts  upon 
which  the  plaintiffs'  right  to  recover 
for  them  depended  arose  after  the  trial, 
and  the  defendants  never  had  an 
opportunity,  as  they  have  a  right,  to 
litigate  them." 

3.  Atwater  v.  West,  28  N.  J.  Eq.  361. 
G»»//rtr^  De Leu w  v.  Neely,  71  111.  473. 

4.  Atwater  v.  West,  28  N.  J.  Eq. 
361. 

6.  DeLeuw  v.  Neely,  71  111.  473. 

6.  Weed  v.  Hornby,  35  Hun  (N.  Y.) 
580,  where  the  court  said:  "  The  ques- 
tion arises  whether  the  executor  can 
charge  on  the  undivided  half,  or  on  the 
proceeds  of  the  sale  of  it,  the  amount 
paid  of  taxes  assessed  and  levied  on 
the  whole,  inasmuch  as  the  mere  pay- 
ment of  one  half  would  not  have  the 
effect   to   sever  and    relieve  the  mort- 


may  be  observed  that  the  right  to  pay 
and  discharge  a  lien  to  protect  security 
and  charge  another  rests  upon  the 
duty  and  liability  to  pay  and  default 
of  such  other  person,  as  between  the 
parties,  as  well  as  upon  the  right  or 
necessity  to  thus  give  protection. 
There  was  no  duty  or  liability  of  the 
mortgagor  or  of  the  defendant  Hornby 
to  pay  any  more  than  the  amount  of 
the  assessment  and  levy  on  the  undi- 
vided half.  And  that  was  one  half  of 
the  tax  assessed  on  the  whole.  And  it 
is  difficult  to  see  any  legal  reason  for 
charging  the  entire  tax  so  paid  on  the 
proceeds  of  sale,  assuming  those  so 
paid  were  such.  It  cannot  be  support- 
ed by  the  fact  that  the  mortgagor  or 
the  defendant  holding  the  legal  title 
under  him  neglected  to  have  the  as- 
sessment made  to  the  owners  severally 
upon  their  undivided  halves.  The 
right  of  redemption  from  sale  of  the 
whole  by  a  tenant  in  common  of  his 
share  is  provided  for  by  statute. 
(Laws  of  1855,  c.  427,  §§  51,  52.)" 

7.  Maxfield  v.  Willey,  46  Mich.  252. 
Compare  Connecticut  Mut.  L,  Ins.  Co. 
V.  Bulte,  45  Mich.  113. 
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a  prior  tax  purchaser  who  is  a  stranger  to  the  decree.' 

Decree  for  ABsignment  of  Tax  Certificate.  —  Where  the  mortgagee  has 
taken  out  a  tax  certificate,  the  decree  may  provide  that  upon 
redemption  from  the  tax  title  by  the  mortgagor  the  certificate 
shall  be  assigned  to  him.* 

Taxes  upon  the  Mortgage  are  properly  borne  by  the  mortgagee,  and 
he  cannot  after  payment  recover  them  from  the  mortgagor.'  But 
a  statute  which  authorizes  the  mortgagee  to  pay  the  taxes  in  order 
to  preserve  his  lien  imposes  upon  him  no  liability  to  do  so.* 

A  statute  of  New  York  permits  a  mortgagee  who  has  paid  an  assess- 
ment to  recover  the  amount  thereof  from  the  party  liable  there- 
for.* But  this  provision  does  not  authorize  recovery  against  one 
who,  though  the  owner  of  the  premises,  is  not  so  listed  on  the 
assessment  books.* 

/.  Costs — (i)  General  Rule.  —  Under  the  chancery  practice 
the  allowance  of  costs,  instead  of  following  the  event,  as  at  law, 
is  discretionary  with  the  court.''  In  the  foreclosure  of  mortgages 
this  rule  is  still  observed  in  some  states,*  but  the  matter  is  now 
very  largely  regulated  by  statute.  Prima  facie,  however,  the  pre- 
vailing party  is  entitled  to  costs.*  A  decree  of  foreclosure  should, 
therefore,  generally  include  the  item  of  costs  to  be  taxed  against 
the  mortgagor,**  and  especially  where  the  defendant  sets  up  an 
unfounded  claim,**  or  carries  on  supplemental  litigation  contrary 
to  the  terms  of  his  mortgage,**  he  will  be  subjected  to  costs.  And 
even  where  he  has  neither  delayed  the  proceedings  nor  increased 
the  costs  by  an  improper  defense,  the  necessary  expenses  of  the 
suit,  as  well  as  of  the  sale,  may  be  deducted  from  the  proceeds  of 
the  latter,*'  though  it  has  been  held  that  costs  with  which  prior 
incumbrancers  have  been  charged  by  reason  of  the  assertion  by  a 
junior  incumbrancer  of  a  claim  in  good  faith  should  not  be 
taxed    against  the  latter.*"*     The  fact  that  the   mortgagee   has 


1. 
2. 
3. 
I8r. 
4. 
5. 


Ketcham  v.  Fitch,  13  Ohio  St.  201. 
Baker  v.  Clark,  52  Mich.  22. 
Pond   V.   Causdell,    23    N.  J.    Eq. 


Waterson  v.  Devoe,  18  Kan.  233. 

New  York  Rev.  Laws,  c.  86,  ^§ 
407,  408,  construed  in  Mutual  L.  Ins. 
Co.  V.  Sage,  28  Hun  (N.  Y.)  595. 

6.  Mutual  L.  Ins.  Co.  v.  Sage,  28 
Hun  (N.  Y.)  595. 

7.  Vancouver  v.  Bliss,  11  Ves.  Jr. 
458;  Lyman  v.  Lyman,  2  Paine  (U.  S.) 
II;  Methodist  Episcopal  Church  v. 
Jaques,  i  Johns.  Ch.  (N.  Y.)  65.  See 
generally  article  Costs,  vol.  5,  p.  184. 

8.  Falicner  v,  Campbell  Printing 
Press,  etc.,  Co.,  74  Ala.  359;  Lessee  v. 
Ellis,  13  Hun  (N.  Y.)  655;  Morris 
V.  Wheeler,  45  N.  Y.  708;  O'Hara  v. 
Brophy,  24  How.  Pr.   (N.   Y.   Supreme 


Ct.)  379;  Pratt  V.  Ramsdell,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  59;  Bartow  v. 
Cleveland,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  364.  Compare  House  v.  Eisenlord, 
30  Hun  (N.  Y.)  90. 

9.  Saunders  v.  Frost,  5  Pick.  (Mass.) 

259- 

10.  Concklin  v.  Coddington,  12  N.  J. 
Eq.  250;  De  La  Vergnet/.  Evertson,  i 
Paige  (N.  Y.)  181;  Internal  Imp.  Fund 
V.  Greenough,  105  U.  S.  527;  Bartle  v. 
Wilkin,  8  Sim.  238;  Loftus  v.  Swift,  2 
Sch.  &  Lef.  642. 

11.  De  La  Vergne  v.  Evertson,  i 
Paige  (N.  Y.)  181. 

12.  Mickle  v.  Maxfield,  42  Mich.  304. 

13.  Jones  v.  Phelps,  2  Barb.  Ch. 
(N.  Y.)  440. 

14.  Farmers'  L.  &  T.  Co.  v.  Millard, 
9  Paige  (N.  Y.)  620. 
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claimed  more  than  that  which  the  court  finally  awards  him  is  no 
ground  for  denying  him  costs.* 

(2)  Additional  Alloivances. —  In  New  York  the  statute  provides  for 
what  is  termed  an  additional  allowance  of  costs  under  certain  cir- 
cumstances,* and  this  provision  is  applicable  to  foreclosure  pro- 
ceedings.' Such  an  allowance  has  been  made  even  after  a  tender 
of  the  debt  before  judgment,*  and  where  the  mortgage  sought  to 
be  foreclosed  covers  merely  a  leasehold  estate.*  So  under  the 
statute  allowing  a  certain  additional  amount  expressly  in  foreclos- 
ure and  providing  for  a  larger  amount  in  "  difficult  and  extraor- 
dinary cases,"  the  latter  was  awarded  in  a  foreclosure  suit.® 

(3)  Priority  in  Azvarditig  Costs.  —  Where  several  successive 
incumbrances  are  involved  in  the  same  foreclosure  proceeding  the 
general  equity  rule  is  that  each  mortgagee  is  entitled  to  the  pay- 
ment of  costs  in  the  order  of  priority.'' 


1.  Loftus  V.  Swift,  2  Sch.  &  Lef.  642; 
Concklin  v.  Coddington,  12  N.  J.  Eq 
250. 

2.  See  the  article  Additional  Allow- 
ances, vol.  I,  p.  211,  for  a  full  discussion 
of  the  authorities  decided  on  this  pro- 
vision. 

3.  Huntington  v.  Moore,  59  Hun  (N. 
Y.)35i;  Bockes  v.  Hathorn,  17  Hun 
(N.  Y.)  87 ;  New  York  F.  &  M.  Ins.  Co.  v. 
Burrell,  g  How.  Pr.  (N.  Y.  Supreme 
Ct.)398;  Pratt  v.  Ramsdell,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  59.;  Bartow  v. 
Cleveland,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  364. 

4.  New  York  F.  &  M.  Ins.  Co,  v. 
Burrell,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  398,  where  the  court  said:  "Is  the 
additional  allowance  in  the  nature  of 
costs  incurred  subsequent  to  the 
tender?  The  allowance,  doubtless, 
cannot  be  made  except  when  the  judg- 
ment has  been  obtained.  But  this  re- 
fers only  to  the  condition  or  circum- 
stances under  which  it  shall  be  made; 
it  does  not  intimate  that  the  services 
for  which  it  is  made  are  rendered  after 
che  judgment.  It  does  not  follow, 
therefore,  that  this  additional  allow- 
ance is  to  be  deemed  equivalent  to  costs 
incurred  subsequent  to  the  tender. 
The  allowance  is  made  for  services 
commencing  from  the  institution  of 
the  action,  which  are  generally  more 
important  and  onerous  in  the  first  than 
in  the  subsequent  stages.  It  is,  in 
fact,  made  for  services  performed 
throughout  the  prosecution  of  the 
action,  rather  than  for  services  ren- 
dered at  any  particular  stage  of  it,  and 
certainly  not   exclusively  for  services 


rendered  after  the  judgment  has  been 
obtained."  Pratt  v.  Ramsdell,  16 
How.  Pr.  (N.  Y.  Supreme  Ct )  59; 
Bartow  v.  Cleveland,  16  How.  Pr.  (N. 
Y.  Supreme  Ct.)  364. 

6.  Huntington  v.  Moore,  59  Hun  (N. 
Y.  351. 

6.  Bockes  v.  Hathorn,  17  Hun  (N. 
Y.)87,  where  the  court  said:  "  What  ex- 
tra allowance  can  be  granted?  Sec- 
tion 309,  as  amended  by  chapter  431, 
Laws  of  1876,  permits  an  allowance  in 
difficult  and  extraordinary  cases,  where 
a  defense  has  been  interposed,  or  a 
trial  has  been  had,  to  any  party,  not 
exceeding  five  per  cent.  It  also  per- 
mits in  an  action  for  a  foreclosure  of  a 
mortgage  a  like  allowance  not  exceed- 
ing two  and  one-half  per  cent.,  and  not 
exceeding  $200  in  the  aggregate.  If 
an  action  then  is  brought  on  a  bond, 
and  it  is  a  difficult  and  extraordinary 
case,  and  a  trial  is  had,  the  court  may 
allow  five  per  cent,  on  the  recovery. 
Could  the  legislature  have  intended 
that,  if  the  bond  were  secured  by  a 
mortgage,  and  the  case  were  equally 
difficult  and  extraordinary,  and  a  trial 
had  been  had,  the  same  rate  of  allow- 
ance could  not  be  granted?  The  section 
does  not  say,  in  a  difficult  and  extraor- 
dinary action  for  the  foreclosure  of  a 
mortgage  when  a  trial  has  been  had; 
but  it  says,  in  an  action  —  that  is,  in 
any  action  for  the  foreclosure  of  a 
mortgage.  And  the  word  '  like  '  be- 
fore allowance  refers  to  the  word 
'  further  '  in  the  preceding  sentence." 

7.  Lithauer  v.  Royle,  17  N.  J.  Eq. 
40;  In  re  Wright.  16  Fed.  Rep.  482, 
where  the  court  said:  "  The  principle 
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(4)  Qtialifications  of  the  Rule.  —  Notwithstanding  the  general 
rule,  as  above  stated,  the  mortgagee  may  lose  his  right  to  costs  by 
improper  conduct.* 

Vexatious  Costs.  —  Thus  where  costs  are  unnecessarily  or  vexa- 
tiously  increased  by  the  complainant,*  as  where  two  suits  are 
begun  where  but  one  is  necessary,'  or  where  a  defendant  is 
improperly  joined  as  a  party,'*  or  where  a  second  mortgagee  files  a 
disclaimer  after  stating  to  the  complainant  that  his  mortgage  had 
been  satisfied  and  that  he  was  willing  to  disclaim,*  or  where  the 
complainant  has  acted  unreasonably  and  oppressively  in  demand- 
ing more  than  is  due  under  a  threat  of  immediate  prosecution  ® — 
in  such  cases  the  mortgagor,  and  not  the  mortgagee,  is  chargeable 
with  costs.  Where  the  complainant,  a  second  mortgagee,  attacked 
the  validity  of  a  prior  mortgage,  but  was  defeated  in  that  feature 
of  the  litigation,  the  costs  were  paid  out  of  proceeds  of  the  sale.'' 
Full  costs  will  not  be  allowed  a  mortgagee  upon  an  answer  extended 
by  long  recitals  from  the  bill  touching  other  incumbrances  and 
introduced  merely  for  the  purpose  of  admissions. *  Where  plain- 
tiff unnecessarily  makes  one  a  party,  and  the  latter  unnecessarily 
defends,  neither  will  be  allowed  costs  as  against  the  other.®  And 
where  plaintiff  with  notice  of  another  party's  rights  makes  her  a 
defendant,  and  compels  her  to  establish  them  by  proof,  it  is  not 


is  of  very  frequent  application  in  cases 
of  foreclosure  of  mortgages,  in  which 
the  expense  of  any  bona  fide  and  jus- 
tifiable litigation  in  foreclosure  in- 
creases the  mortgage  demand  and  is 
paid  out  of  the  proceeds  of  sale,  al- 
though it  may  prejudice  subsequent 
mortgagees  or  lienors.  Persons  taking 
or  holding  junior  liens  take  them  sub- 
ject to  this  contingency.  Kenebel  v. 
Scrafton,  13  Ves.  Jr.  370;  Titus  v. 
Velie,  6  Johns.  Ch.  (N.  Y.)  435;  Mackie 
V.  Cairns,  5  Cow.  (N.  Y  )  565;  Jones  v. 
Phelps,  2  Barb.  Ch.  (N.  Y.)  440; 
Bockes  V.  Hathorn,  17  Hun  (N.  Y.)  89; 
Farmers'  L.  &  T.  Co.  v.  Millard,  9 
Paige  (N.  Y.)  620." 

Thus,  where  the  bill  was  filed  by  the 
second  mortgagee,  making  the  first 
and  third  mortgagees  parties,  it  was 
held  that  the  plaintiff  was  entitled  to 
his  debt  and  costs  before  the  payment 
of  costs  incurred  by  the  third  mort- 
gagee, who  neither  disclaimed  nor 
offered  to  release.  Titus  v.  Velie,  6 
Johns.  Ch.  (N.  Y.)  435. 

1.  Detillin  v  Gale,  7  Ves.  Jr.  583; 
Loftus  V.  Swift,  2  Sch.  &  Lef.  642. 

2.  Danbury  v.  Robinson,  14  N.  J. 
Eq.  324;  Roosevelt  v.  Ellithorp,  10 
Paige  (N.  Y.)  415. 

On  the  other  hand,  where  other  mort- 


gagees filed  an  answer  and  compelled 
plaintiff  to  prove  his  case  when  their 
rights  might  have  been  properly  pro- 
tected by  a  mere  appearance  at  the 
reference  to  compute  the  amount  due 
them,  they  were  held  to  have  un- 
necessarily increased  the  costs  and  to 
be  liable  therefor.  Barnard  v.  Bruce, 
21  How.  Pr.  (N.  Y.  Supreme  Ct.) 
360. 

3.  Wendell  v.  Wendell,  3  Paige  (N. 
Y.)  509;  Roosevelt  v.  Ellithorp,  10 
Paige  (N.  Y.)  415- 

4.  Millandon  v.  Brugiere,  11  Paige 
(N.  Y.)  163;  Lego  V.  Medley,  79  Wis. 
211. 

5.  Day  v.  Gudgen,  2  Ch.  Div.  209. 

6.  Large  v.  Van  Doren,  14  N.  J.  Eq. 
208. 

7.  Scattergood  v.  Keeley,  40  N.  J. 
Eq.  491. 

8.  Young  V.  Young,  17  N.  J.  Eq.  161, 
the  court  saying:  "  It  is  unnecessary 
and  improper  in  a  mortgagee,  while 
setting  up  his  own  mortgage,  to  spin 
out  his  answer  by  long  recitals  from 
the  bill  touching  other  incumbrances, 
for  the  mere  purpose  of  admissions.  It 
serves  no  purpose  but  to  encumber  the 
files  of  the  office  and  increase  costs." 

9.  Barker  v.  Burton,  67  Barb.  (N.  Y.) 
458. 
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an   abuse  of   discretion   for  the  court   to  award    costs   to   such 
defendant,* 

(5)  From  What  Fund  Payable  —  From  Proceeds  of  Sale.  —  Costs  upon 
foreclosure  are  usually  payable  from  the  proceeds  of  the  sale.* 

When  Plaintiff  Chargeable  Personally.  —  But  if  the  proceeds  are  insuffi- 
cient the  mortgagor  becomes  chargeable  personally.'  So  where 
a  personal  representative  begins  a  groundless  and  vexatious  fore- 
closure suit  he  may  be  charged  personally  with  costs.*  And 
where  a  solicitor  for  the  complainant  stipulated  that  a  certain 
party  should  be  paid  the  costs  of  putting  in  an  answer,  and  such 
party's  name  was  wrongly  inserted  in  the  bill,  the  court  refused 
to  allow  the  payment  of  the  costs  out  of  the  surplus,  but  imposed 
them  upon  the  complainant  or  his  solicitor.* 

(6)  Items  of  Costs.  —  Referee's  expenses  in  advertising  the  sale 
are  a  proper  item  of  costs,®  as  are  also  sheriff's  fees.''  Where 
complainants,  who  were  trustees,  bid  in  the  mortgaged  premises  at 
foreclosure  sale  for  one-third  of  their  value,  and  the  court  ordered 
a  resale,  the  expenses  of  the  latter  were  awarded  to  the  com- 
plainants.* A  mortgagee  who  first  brings  an  action  at  law  on 
the  note  and  then  seeks  foreclosure  is  entitled  to  have  the  costs 
of  the  first  proceeding  allowed  as  part  of  the  mortgage  debt.* 


1.  Legoz'.  Medley,  79  Wis.  211,  where 
the  court  said:  "  The  plaintiff  had 
notice  of  the  respondent's  claim  to  the 
land  the  court  awarded  her,  before  and 
at  the  time  he  brought  his  action.  Her 
deed  was  on  record,  and  she  was  in  the 
actual  possession  of  the  land  claimed, 
and  had  been  so  in  possession  from  the 
date  of  her  deed  down  to  the  trial  of 
the  action.  The  plaintiff  not  only  com- 
pelled the  respondent  to  make  good 
her  claim  under  her  deed,  but  he  also 
contended  that,  by  reason  of  certain 
admissions  and  statements  he  claimed 
had  been  made  by  her,  she  was  estopped 
from  setting  up  a  claim  to  the  land 
awarded  to  her  by  the  court.  There 
seems  to  be  no  good  reason  for  hold- 
ing that  she  was  not  entitled  to  recover 
costs  in  the  action." 

2.  Botsford  v.  Botsford,  49  Mich.  29. 
Compare  Internal  Imp.  Fund  v.  Green- 
ough,  105  U.  S.  527;  Falkner  v.  Camp- 
bell Printing  Press,  etc.,  Co.,  74  Ala. 
364;  Union  Ins.  Co.  v.  Van  Rensse- 
laer, 4  Paige  (N.  Y.)  85. 

8.  Jones  v.  Phelps,  2  Barb.  Ch.  (N. 
Y.)  440;  Boyd  V.  Dodge,  10  Paige  (N. 
Y.)  42. 

4.  Roosevelt  v.  Ellithorp,  10  Paige 
(N.  Y.)  415. 

5.  Nelson  v.  Montgomery,  i  Edw. 
Ch.  (N.  Y.)  657. 


8.  Allen  v.  Williamson,  21  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  391,  where 
the  court  said:  The  referee  has  ex- 
pended money  in  notices  of  sale,  ad- 
journments, etc.,  and  he  now  applies 
to  this  court  for  instructions  as  to  his 
future  action.  He  is  an  officer  of  the 
court  and  justified  in  obeying  its 
orders  unless  revoked.  His  action  in 
noticing  the  mortgaged  property  for 
sale  seems  to  have  been  under  order  of 
the  court,  which  has  not  been  revoked, 
and  he  would  be  justified  in  obeying 
the  order.  He  is  entitled  to  payment 
of  his  expenses  incurred  in  carrying 
out  the  orders  of  the  court,  and  neither 
the  satisfaction  of  the  mortgage  nor  of 
the  judgment  can  affect  his  rights." 

7.  Berlin  Bldg.,  etc.,  Assoc,  v.  Clif- 
ford, 30  N.  J.  Eq.  482. 

8.  Hoppock  V.  Conklin,  4  Sandf.  Ch. 
(N.  Y.)  582. 

9.  Pettibone  v.  Stevens,  15  Conn.  19, 
the  court  saying:  "  It  has  always  been 
holden  that  a  creditor  having  a  mort- 
gage might  pursue  his  several  rem- 
edies, or  elect  one,  at  his  pleasure; 
and  when  he  has  pursued  his  remedy 
upon  his  note,  the  costs  have  been  con- 
sidered and  allowed,  as  part  of  the 
mortgage  debt;  and  we  see  no  reason, 
in  this  case,  for  adopting  a  different 
rule." 
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But  under  an  agreement  between  the  mortgagor  and  the  mort- 
gagee that  the  latter  might,  after  an  abortive  attempt  at  fore- 
closure, institute  a  new  proceeding,  the  mortgagor  cannot  be 
charged  with  the  expenses  of  the  second  suit.*  A  provision  in 
the  decree  directing  a  conveyance  "  upon  the  payment  of  the  costs 
and  disbursements  "  is  proper,*  even  where  the  holder  of  the 
mortgage  is  himself  the  purchaser. '  Expenses  incurred  in  employ- 
ing the  sheriff  to  serve  a  notice,  for  which  no  costs  are  taxable, 
under  the  statute,  may  nevertheless  be  allowed  as  disbursements.* 

(7)  Tender  as  Affecting  Costs.  —  The  mortgagor  may  save  costs 
by  a  tender  of  the  amount  due,*  and  the  provisions  of  the  New 
York  Code,  which  entitle  a  party  to  costs  if  he  has  made  an  offer 
to  confess  judgment  equal  to  the  amount  recovered  by  the  adverse 
party,  are  applicable  to  foreclosure  suits  where  a  deficiency  is 
asked.® 

(8)  Review  of  Ruling  Relating  to  Costs.  —  Where  the  awarding 
of  costs  on  foreclosure  is  discretionary,  it  is  nevertheless  subject 
to  review  if  it  appears  that  the  discretion  has  been  exercised  u;ider 


1.  Clark  V.  Stilson,  36  Mich.  482. 

2.  Marshall  v.  Creel,  44  S.  Car.  484. 

3.  "  The  provision  in  the  judgment 
which  is  here  assailed  is  not  an  uncom- 
mon one.  If  the  plaintiffs,  who  are  en- 
titled to  the  proceeds  of  the  sale,  after 
payment  of  costs  and  expenses,  become 
the  purchasers  of  the  land,  why  should 
they  go  through  the  useless  form  of 
paying  the  money  with  one  hand  and 
receiving  it  back  with  the  other?  If  it 
be  said  that  the  error  was  in  making 
this  provision  apply  to  a  purchase 
made  by  any  or  either  of  the  plaintiffs, 
still  we  are  unable  to  perceive  the 
error,  for  any  or  either  of  the  plaintiffs 
would  be  entitled  to  receive  and  re- 
ceipt for  the  money;  and  that  was 
manifestly  what  was  meant  by  this 
provision  in  the  order  of  sale."  Mar- 
shall V.  Creel,  44  S.  Car.  484. 

4.  Benedict  v.  Warriner,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  568,  where  the 
court  said :  ' '  This  was  an  action  for  the 
foreclosure  of  a  mortgage  on  which 
notice  of  the  object  of  the  action  was 
served  by  the  sheriff,  with  the  sum- 
mons. The  service  of  such  a  notice 
with  the  summons  is  provided  for  by 
the  code  (§  131),  and  when  served  by  the 
sheriff,  his  certificate  of  service  is 
made  proof  of  the  fact  (§  138).  But  the 
statute  gives  no  fee  to  the  sheriff  for 
such  service,  nor  is  there  anything  in 
the  sheriff's  fee  bill  for  which  it  is  a 
substitute,  or  to  which  it  bears  any 
analogy.    It  cannot  be  regarded  as  any 


part  of  the  process,  as  it  was  entirely 
optional  with  the  plaintiff  whether  he 
would  give  the  notice  or  not,  and  the 
summons  was  perfect  without  it.  As 
to  that  service,  therefore,  the  sheriff 
stands  precisely  as  any  other  person. 
*  *  *  I  shall,  therefore,  direct  the 
clerk  to  readjust  the  costs  in  this  case, 
and  to  allow  to  the  plaintiff  as  dis- 
bursements for  each  defendant  served 
by  the  sheriff  with  the  summons,  fifty 
cents;  for  each  defendant  served  by 
the  sheriff  with  the  notice  of  object  of 
suit,  twenty-five  cents." 

6.  Castle  v.  Castle,  78  Mich.  298, 
where  the  mortgagor,  at  the  request 
of  the  mortgagee,  had  paid  certain  ac- 
counts owed  by  the  latter  and  taken  an 
assignment  thereof,  which  he  tendered 
to  the  assignee  of  the  mortgage,  at  the 
same  time  offering  to  pay  any  balance. 
This  was  held  to  be  suflScient  to  relieve 
the  mortgagor  from  liability  for  costs. 
Sherwood,  C.  J.,  said:  "  The  tender 
did  not  comply  with  all  the  require- 
ments necessary  to  discharge  the  mort- 
gage; but  inasmuch  as  it  does  show  a 
willingness  on  the  part  of  defendant 
to  make  such  payment  as  would  dis- 
charge the  mortgage  at  any  time  when 
it  would  be  received  without  suit,  I  do 
not  think  he  should  be  subjected  to  the 
payment  of  any  costs." 

6.  Bathgate  v.  Haskin,  63  N.  Y.  261. 
reviewing  the  authorities  and  over- 
ruling Stevens  v.  Veriane,  2  Lans. 
(N.  Y.)  90. 
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an  erroneous  view  of  the  law.*  But  the  review  should  be  by  an 
appeal  from  the  judgment,  and  not  by  motion.*  And  it  seems 
that  the  action  of  the  lower  court  must  be  unreasonable  or  oppress- 
ive in  order  to  justify  a  review  of  its  judgment.'  Where  a 
defendant  who  disclaimed,  at  the  same  time  praying  for  costs, 
and  whose  answer  was  stricken  out  as  frivolous,  subsequently 
again  asked  for  costs,  which  were  denied,  and  after  a  taxation  of 
costs  without  notice  to  him  moved  to  set  aside  the  taxation  and 
appealed  from  the  order  denying  such  motion,  it  was  held  that  the 
latter  was  res  adjudicata.*" 

g.  Attorney's  Fees  —  (i)  Authority  to  Include:  —  By  stipula- 
tion. —  Whether  the  decree  of  foreclosure  should  include  an 
allowance  to  the  mortgagee  for  the  fees  of  attorney,  counsel,  or 
solicitor  will  depend  upon  the  jurisdiction  in  which  the  suit  is 
brought.  In  many  states  a  stipulation  in  the  mortgage  providing 
for  the  payment  of  such  fees  is  valid  and  enforcible,*  and  the 
decree  should  include  them. 


1.  Morris  v.  Wheeler,  45  N.  Y.  708. 

2.  Rosa  V.  Jenkins,  31  Hun  (N.  Y.) 
384;  Woodford  v.  Bucklin,  14  Hun  (N. 
Y.)  444.  Compare  Morris  v.  Wheeler, 
45  N.  Y.  708. 

3.  House   V.  Eisenlord,  30  Hun  (N. 

Y.)90. 

4.  Adams  v.  Myers,  6r  Wis.  385, 
where  the  court  thus  caustically  com- 
ments upon  the  conduct  and  rights  of 
such  party:  "  All  through  the  proceed- 
ings the  appellant  had  been  an  inter- 
meddler  without  a  particle  of  interest 
in  the  suit,  and  the  plaintiff  has  been 
embarrassed  and  hindered  by  his  re- 
peated and  persistent  motions  and  ob- 
jections. He  really  had  no  standing 
in  the  case  from  the  time  his  answer 
was  stricken  out  as  frivolous  which 
disclaimed  any  interest  in  the  suit,  and 
yet  he  insisted  upon  putting  the  plain- 
tiff upon  proof  of  his  case.  His  interest 
in  any  costs  in  the  case  was  disposed 
of  by  striking  off  his  answer  in  which 
he  asked  for  costs,  and  it  was  again 
disposed  of  when  he  asked  for  costs  at 
the  time  of  the  rendition  of  the  judg- 
ment and  it  was  denied,  and  yet  he  ap- 
pealed from  neither  order  nor  judg- 
ment. He  asked  that  the  taxation  of 
the  costs  in  the  main  case,  in  which  he 
had  no  interest  whatever,  be  set  aside, 
and  asked  again  for  costs  for  himself. 
If,  technically,  he  might  have  been  en- 
titled to  notice  of  such  taxation  of  costs 
by  the  plaintiff  continuing  unneces- 
sarily to  give  him  notice  of  the  various 
motions  and  of  the  application  for 
judgment,  it  was   a   mere   irregularity 


which  did  not  in  any  way  affect  his 
rights,  and  such  an  error,  if  one,  should 
be  disregarded.  Bonnell  v.  Gray,  36 
Wis.  574;  Decker  v.  Trilling,  24  Wis. 
6ro:  Rev.  Stat.,  §  2829.  The  matter 
of  his  own  costs  was  res  adjudicata 
when  he  made  his  last  motion.  He 
had  no  interest  in  the  case,  and  should 
therefore  have  not  interfered  to  ob- 
struct or  prevent  the  judgment  of  fore- 
closure in  the  case,  as  no  judgment 
could  have  been  rendered  affecting  his 
interests  or  rights  in  any  way  what- 
ever. Although  often  thrust  out  of 
the  case,  he  has  manifested  a  persistent 
determination  to  remain  in  it,  and  only 
for  the  purpose  of  obtaining  costs." 

5.  Allowance  Sometimes  Held  Discretion- 
ary, —  In  some  instances  it  is  held  that 
the  allowance  of  attorney's  fees  is  dis- 
cretionary with  the  court,  even  where 
the  mortgage  provides  for  their  allow- 
ance. Moran  v.  Gardemeyer,  82  Cal. 
loi;  Wilson  v.  Ott,  173  Pa.  St.  253; 
Lindley  v.  Ross,  137  Pa.  St.  629;  Daly 
V.  Maitland,  88  Pa.  St.  384. 

It  is  not  error  to  refuse  an  allowance 
of  attorney's  fees  for  the  counsel  of  a 
trustee  named  in  the  mortgage,  where 
such  trustee  by  an  agreement  with  the 
complainant  has  declined  to  act  in  the 
foreclosure  proceeding,  but  a  full  allow- 
ance has  been  made  to  complainant's 
counsel  for  performing  services  prop- 
erly belonging  to  such  trustee.  Phila- 
delphia Invest.  Co.  v.  Ohio,  etc.,  R. 
Co.,  46  Fed.  Rep.  696.  Compare  Bos- 
ton Safe  Deposit,  etc.,  Co.  v.  Adrian 
Water-Works,  47  Fed.  Rep.  8. 
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By  Statute.  —  In  Other  states  an  allowance  may  be  made  by  virtue, 
merely,  of  a  statute,*  and  the  repeal  of  such  an  act  will  not  pre- 
vent the  allowance  of  attorney's  fees  in  the  foreclosure  of  a  mort- 
gage executed  prior  to  the  repeal.* 

Without  Stipulation  or  sutute.  —  But  in  the  absence  of  both  such  a 
stipulation  and  of  a  statute,  the  general  rule  is  that  no  allowance 
can  be  made  to  the  mortgagee  for  attorney's  fees.' 

Allowance  in  Excess  of  Stipulation.  —  So  where  a  definite  sum  is  fixed 
by  the  stipulation  the  allowance  of  a  greater  amount  is  not 
authorized,'*  though  the  error  may  be  cured  by  plaintiff's  remitting 
the  excess.* 

Allowance  to  Commissioner  Conducting  Sale.  —  The  commissioner  who 
conducts  the  sale  should  not  generally  be  awarded  attorney's  fees 
by  the  decree.® 

In  Foreclosure  under  Power  of  Sale.  —  In  the  foreclosure  of  a  mortgage 


1.  See,  in  New  York,  Bockes  v.  Ha- 
thorn,  17  Hun  (N.  Y.)  87;  Hunt  v. 
Chapman,  62  N.  Y.  333.  Such  a  stat- 
ute was  formerly  in  force  in  Nebraska. 
White  V.  Rourke,  ii  Neb.  519. 

2.  White  V.  Rourke,  11  Neb.  519. 

3.  Alabama.  —  Thomas  v,  Jones,  84 
Ala.  304. 

Arkansas. — Jefferson  v.  Edrington, 
53  Ark.  569,  where,  on  the  foreclosure 
of  a  trust  deed,  the  court  said :  "  Wheth- 
er the  suit  is  prosecuted  by  the  trustee 
or  by  the  trustee  and  creditors,  it  is  in 
effect  only  the  creditors  seeking  the 
satisfaction  of  their  debts,  and  they 
must  bear  the  expense  as  other  liti- 
gants do.  A  different  practice,  it  is 
said,  prevails  in  the  federal  courts 
in  suits  prosecuted  to  enforce  trust 
deeds  against  corporations  for  the  pay- 
ment of  bonds  in  the  hands  of  numer- 
ous holders.  But  in  such  cases  it  will 
doubtless  be  found  that  the  defendant 
corporations  were  insolvent,  and  that 
the  fund  distributed  belonged  really  to 
the  beneficiaries,  thus  making  applica- 
tion of  the  general  rule  that  when  one 
jointly  interested  with  others  in  a  com- 
mon fund,  or  who  has  been  selected  by 
deed,  as  Jefferson  was,  to  collect  the 
fund,  maintains  a  necessary  litigation 
to  recover  it  for  the  benefit  of  all,  he  is 
entitled  to  reimbursement,  as  between 
solicitor  and  client,  out  of  the  com- 
mon fund.  Internal  Imp.  Fund  v. 
Greenough,  105  U.  S.  527;  McPaxton 
V.  Dickson,  15  Ark.  97.  But,  in  the 
absence  of  a  provision  in  a  mortgage 
authorizing  the  collection  of  fees  or 
costs  on  foreclosure,  the  rule  is  that  no 
costs  can  be  taxed  against  the  land  or 


the  mortgagor,  save  such  as  are  ordi- 
narily taxed  between  plaintiff  and  de- 
fendant." 

California,  —  Monroe  v.  Fohl,  72  Cal. 
568;  Sichel  V.  Carrillo,  42  Cal.  493; 
Mascarel  v.  Raff  our,  51  Cal.  242; 
Clemens  v.  Luce,  loi  Cal.  432;  Boob 
V.  Hall,  107  Cal.  160. 

Kansas. — Jennings  v.  McKay,  19 
Kan.  120,  where  Brewer,  J.,  says:  "  The 
allowance  of  attorney  fees  in  the  fore- 
closure of  a  mortgage  is  based  upon 
contract.  Stover  v.  Johnnycake,  9 
Kan.  367;  Coburn  v.  Weed,  12  Kan.  182. 
The  court  can  allow  none  unless  the 
mortgagor  has  stipulated  to  pay  them, 
and  can  allow  no  more  than  he  has 
stipulated  to  pay,  and  under  no  other 
circumstances  than  those  under  which 
he  has  stipulated  to  pay.  In  other 
words,  the  court  can  make  no  new  con- 
tract for  the  parties.  It  simply  en- 
forces the  contract  already  made." 
Shellabarger  v.  Thayer,  15  Kan.  619; 
Morris  v.  German,  14  Kan.  221. 

Wisconsin.  —  Wylie  v.  Karner,  54 
Wis.  591.  Compare  Killops  v.  Ste- 
phens, 73  Wis.  Ill;  Palmeter  v.  Carey, 
63  Wis.  426. 

Unauthorized  Stipulation  in  Mortgage 
by  Corporation.  —  Where  the  mortgagor 
is  a  corporation,  and  its  resolution  au- 
thorizing the  mortgage  did  not  provide 
for  the  payment  of  counsel  fees,  none 
can  be  claimed.  Schallard  v.  Eel 
River  Steam  Nav.  Co.,  70  Cal.  144. 

4.  Monroe  v.  Fohl,  72  Cal.  568;  Pal- 
meter V.  Carey,  63  Wis.  426. 

5.  Killops  V.  Stephens,  73  Wis. 
III. 

6.  Gay  v.  Davis,  107  N.  Car.  269. 
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under  a  power  of  sale,  the  mortgagee  may  retain  from  the  surplus 
the  amount  expended  for  necessary  service  of  counsel.* 

(2)  Construction  of  Terms  Authorizing  Allowance  of  Attorney  s 
Fees  —  strict  Construction  the  Eule.  —  In  rendering  a  decree  foreclosing 
a  mortgage  which  provides  for  attorney's  fees,  the  provision  will,  as 
a  rule,  be  strictly  construed.*     Thus  where  the  stipulation  in  the 


1.  Snow  V.  Warwick  Sav.  Inst.,  17  R. 
I.  66,  where  the  court  said:  "  What 
amount,  if  any,  is  the  bank  entitled  to 
retain  for  counsel  fees  ?  We  think  it  is 
entitled  to  be  reimbursed  for  any  ex- 
penses it  has  incurred  for  counsel  fees 
which  were  necessary  to  enable  it  to 
execute  the  powers  in  the  mortgages. 
In  this  view,  we  think  the  bank  is  en- 
titled to  retain  the  amount  necessary 
for  the  payment  of  its  lawyer's  fees 
for  preparing,  or  advising  about  the 
preparation  of,  the  advertisements  of 
sale,  and  for  drawing  the  conveyances 
to  the  purchasers  after  the  sales.  The 
sales  were  made  after  the  death  of  the 
mortgagor,  and  before  his  estate  had 
been  settled,  and  before  an  adminis- 
trator had  been  appointed  upon  his  es- 
tate; and  one  question  which  arose  in 
regard  to  the  surplus  was,  whether  it 
should  be  paid  over  to  the  heirs  in- 
stantly, or  should  be  retained  to  meet 
any  demands  which  might  be  made 
upon  it  in  the  settlement  of  the  estate. 
The  bank  procured  the  advice  of  coun- 
sel upon  this  question.  We  think  it 
should  be  allowed  so  much  as  it  has 
properly  paid,  or  would  be  required  to 
pay,  for  such  advice.  Beyond  these 
matters,  it  does  not  appear  that  it  had 
any  occasion  for  the  services  of  a  law- 
yer, and  we  do  not  think  it  should  be 
allowed  to  retain  for  any  lawyer's 
services  rendered,  if  any  were  ren- 
dered, for  the  bank." 

2.  Cheltenham  Imp.  Co.  v.  White- 
head, 26  111.  App.  609;  Payette  v.  Free 
Home  Bldg.,  etc.,  Assoc,  27  111.  App. 

307. 

Attorney's  Fees  Not  Included  in  Decree 
Merely  Because  Authorized  Upon  Sale  Un- 
der Power.  —  A  clause  allowing  such 
fees  upon  foreclosure  by  advertise- 
ment and  sale  will  not  be  so  extended 
as  to  authorize  their  inclusion  in  the 
decree  if  equitable  foreclosure  is  pur- 
sued. Bynum  v.  Frederick,  81  Ala. 
489,  where  the  mortgage  authorized 
payment  of  "  all  costs  of  foreclosure, 
including  attorney's  fee."  Van  Mar- 
ter  V.  McMillan,  39  Mich.  304;  Hard- 
wick  V.  Bassett,  29   Mich.  17;  Sage   v. 


Riggs.  12  Mich.  313;  Fowler  w.  Equi- 
table Trust  Co.,  141  U.  S.  384,  where  the 
court, /f/- Harlan,  J.,  said:  "  The  trust 
company  insists  that  the  decree  should 
have  made  to  it  an  allowance  for  solic- 
itor's fees.  There^is  no  foundation  for 
this  claim.  The  trust  deed  provides 
that  in  the  case  of  a  sale  by  the  trustee, 
at  public  auction,  upon  advertisement, 
all  costs,  charges,  and  expenses  of  such 
advertisement,  sale,  and  conveyance, 
including  commissions,  such  as  were 
at  the  time  of  sale  allowed  by  the  laws 
of  Illinois  to  sheriffs  on  sale  of  real  es- 
tate on  execution,  should  be  paid  out 
of  the  proceeds.  This  provision  does 
not  impose  upon  the  borrower  the  bur- 
den of  paying  to  the  lender  a  solicitor's 
fee  where  a  suit  is  brought  for  fore- 
closure. The  commissions  referred  to 
in  the  deed  are  allowed  only  where  the 
property  is  sold,  upon  advertisement, 
'  by  the  trustee,  without  suit.  The  trust 
deed  made  no  provision  for  a  solicitor's 
fee  to  the  company  in  the  event  suit 
was  brought.  That  a  suit  became  neces- 
sary because  of  the  refusal  of  the  trus- 
tee to  act  is  no  reason  for  taxing  such 
a  fee  against  the  mortgagor." 

One  who  has  made  an  Abortive  Attempt 
at  Foreclosure  of  such  mortgage  by  ad- 
vertisement and  sale  thereby  loses  his 
right  to  an  attorney's  fee  by  virtue  of 
the  clause,  and  upon  refusing  a  tender 
ot  the  amount  of  the  debt  less  such 
fee  he  will  be  liable  for  a  statutory 
penalty  imposed  therefor.  Collar  v. 
Harrison,  30  Mich.  66. 

Foreclosure  by  Cestui  Que  Trust  Instead 
of  Trustee.  —  A  provision  in  a  trust 
deed  authorizing  the  payment  of  attor- 
ney's fees  upon  foreclosure  by  a  trus- 
tee will  not  sustain  a  decree  allowing 
such  fees  upon  a  bill  filed  by  the  cestui 
que  trust.  Payette  v.  Free  Home 
Bldg.,  etc.,  Assoc,  27  111.  App.  307; 
Cheltenham  Imp.  Co.  v.  Whitehead, 
26  111.  App.  609. 

Where  a  Mortgage  which  Covered  Sev- 
eral Distinct  Lots,  and  secured  the  pay- 
ment of  a  separate  sum  for  each,  pro- 
vided for  an  attorney's  fee  upon  fore- 
closing  the    mortgage   in  each  case,  it 
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mortgage  provides  for  attorney's  fees  "  in  the  event  of  fore- 
closure," this  can  only  be  availed  of  after  the  decree,  and  the 
mere  commencement  of  foreclosure  proceedings  will  not  entitle 
plaintiff  to  the  attorney's  fees.*  The  same  rule  applies  where 
the  stipulation  calls  for  payment  out  of  the  proceeds  of  sale.* 

When  Fee  Becomes  Due.  —  But  an  attorney's  fee  stipulated  to  be  paid 
in  case  of  default  at  maturity  of  the  mortgage  debt  becomes  due 
when  the  mortgagee  is  bound  to  employ  counsel  to  collect  his 
claim.' 

What  Fees  Allowed.  —  As  a  rule  the  allowance  for  attorney's  fees 
can  only  be  made  for  such  as  the  mortgagee  has  actually  paid  * 
or  obligated  himself  to  pay.*  Hence,  it  was  not  made  where  the 
mortgagee's  attorney  was  employed  at  a  stipulated  salary  with  no 
special  allowance  for  the  foreclosure  of  the  mortgage  in  suit.* 

Where  Plaintiff  Conducts  His  Own  Case.  —  Generally,  too,  an  attorney's 
fee  will  not  be  allowed  where  the  plaintiff  conducts  his  own  fore- 
closure suit.''  But  where  it  appeared  that  he  was  represented  by 
a  solicitor  at  the  taking  of  testimony,  and  by  counsel  at  the  hear- 
ing of  the  cause,  the  mortgagee  was  allowed  an  attorney's  fee, 


was  held  that  the  sum  named,  and  no 
more,  was  liable  for  each  foreclosure 
suit,  though  it  might  relate  to  more 
than  one  lot.  Eliason  v.  Sidle,  6i 
Minn.  285. 

1.  Schmidt  v.  Potter,  35  Iowa  426, 
where  the  court  said:  "  The  contract 
provides  that  the  attorney's  fee  shall 
be  taxed  by  the  court,  and  included  in 
the  decree  of  foreclosure.  It  was  the 
decree  to  which  the  parties  evidently 
referred  as  the  act  of  foreclosure;  and 
this  is  the  ordinary  and  general  accep- 
tation of  the  term.  The  construction 
contended  for  by  appellees  and  adopt- 
ed by  the  court  below  gives  the  same 
effect  to  the  agreement  as  though  it 
provided  for  the  taxation  of  an  attor- 
ney's fee  in  the  event  of  the  institution 
of  a  suit  for  the  foreclosure  of  the 
mortgage.  The  parties  might  have 
made  such  a  contract,  but  it  seems  to 
us  they  have  not  done  so;  and  non 
constat,  the  mortgagor  would  have  been 
willing  to  enter  into  such  an  agree- 
ment. It  is  not  competent  for  this 
court,  by  construction,  to  substitute 
for  the  agreement  of  the  parties  a  con- 
tract which  they  have  not  executed, 
and  probably  would  not  have  been 
willing  to  execute.  If  the  construction 
here  adopted  should  have  the  effect  in 
exceptional  cases  of  preventing  the 
mortgagee  from  collecting  an  attor- 
ney's fee  for  which  he  has  incurred  a 
liability,    he   will   be   compensated,  at 


least  in  part,  by  a  speedy  collection  of 
his  debt.  And  it  is  to  be  borne  in  mind 
that  the  plaintiff  who  fails  to  recover 
an  attorney's  fee  is  left  in  the  con- 
dition in  which  all  suitors  are  placed 
by  the  common  law.  The  party  who 
wishes  to  occupy  a  different  position 
must  specifically  stipulate  for  it  in  the 
agreement." 

2.  Lammon  v.  Austin,  6  Wash.  199, 
where  it  was  said:  "  Enforcing  this 
contract  exactly  in  accordance  with  the 
terms  of  it  as  agreed  upon  by  the  par- 
ties, we  think  the  court  below  was  in 
error,  because  the  contract  only  pro- 
vided for  the  payment  of  counsel  fees 
out  of  the  proceeds  of  the  sale. 
Stover  V.  Johnnycake,  9  Kan.  367; 
Wylie  V.  Karner,  54  Wis.  591;  Monroe 
V.  Fohl,  72  Cal.  568;  Schmidt  J-.  Pot- 
ter, 35  Iowa  426." 

3.  Mullan  v.  His  Creditors,  39  La. 
Ann.  397. 

4.  Woodland  Bank  v.  Treadwell,  55 
Cal.  379;  Patterson  v.  Donner,  48  Cal. 
369.  But  see  Avery  v.  Maude.  112 
Cal.  565;  Broadbent  v.  Brumback,  2 
Idaho  336;  Lang  v.  Cadwell,  13  Mont. 
458. 

6.  Woodland  BanTc  v.  Treadwell,  55 
Cal.  379;  Patterson  v.  Donner,  48  Cal. 
369;  Broadbent  v.  Brumback,  2  Idaho 
336. 

6.  Woodland  Bank  v.  Treadwell,  55 
Cal.  379. 

7.  Patterson  v.  Donner,  48  Cal.  369. 
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though  he  presented  the  bill  of  complaint  in  his  own  behalf.*  So 
where  the  mortgagee  conducted  the  suit  himself,  but  no  objection 
was  made  to  allowing  him  an  attorney's  fee  therefor,  such  allow- 
ance was  left  undisturbed  by  the  appellate  court.*  One  who  is 
named  in  a  trust  deed  as  a  successor  in  trust  is  not  thereby  pro- 
hibited from  acting  as  an  attorney  in  foreclosure,  and  a  decree 
allowing  him  the  stipulated  counsel  fees  is  proper.* 

Pleading  and  Proof.  —  And  it  has  been  held  that  plaintiff  need 
not  allege  or  prove  employment  of  counsel  as  a  prerequisite  to 
the  recovery  of  fees,  since  one  who  signs  the  complaint  as  an 
attorney  will  be  presumed  to  have  been  employed  by  plaintiff 
and  paid  a  reasonable  fee  for  his  services.*  Where  the  stipulation 
merely  provides  for  a  reasonable  attorney's  fee  it  is  held  to  be 
error  to  allow  any  sum  without  proof  that  it  is  a  reasonable  allow- 
ance.* But  if  the  answer  admit  the  reasonableness  of  a  certain 
amount,  that  sum  may  be  allowed  without  further  proof.®     And 


1.  Barry  v.  Guild,  28  111.  App.  39. 

2.  Reed  v.  Catlin,  49  Wis.  686. 

3.  Durham   v.    Behrer,    54   111.  App. 

564. 

4.  Avery  v.  Maude,  112  Cal.  565. 

6.  Kellogg  V.  Singer  Mfg.  Co.,  35 
Fla.  99,  where  the  court  said:  "  The 
mortgage  provided  for  the  payment 
of  a  reasonable  attorney  fee  in  the 
event  of  a  foreclosure,  but  it  was  error 
for  the  court  to  allow  the  $60  without 
proof  that  such  sum  was  a  reasonable 
fee  in  the  case.  Long  v.  Herrick,  26 
Fla.  356;  Adams  v.  Fry,  29  Fla.  318; 
Taylor  v.  Brown,  32  Fla.  334.  The 
record  shows  that  the  case  was  heard 
on  bill,  exhibits,  and  answer,  and  the 
attorney  fee  was  allowed  by  the  court 
without  any  evidence  showing  that  it 
was  a  proper  amount  to  allow.  Under 
our  practice  this  was  error."  See  also 
Casler  v.  Byers,  129  111.  657;  Hefifron  v. 
Gage,  149  111.  182;  Butterfield  v.  Hun- 
gerford,  68  Iowa  255.  See  Tholen  v. 
Duflfy,  7  Kan.  405;  Schmidt  v.  Oregon 
Gold  Min.  Co.,  28  Oregon  9. 

Sofficiencj  of  Evidence.  —  In  Casler  v. 
Byers,  129  111.  657,  sufficiency  of  evi- 
dence as  to  the  reasonableness  of  the 
fee  is  thus  discussed:  "  That  which  the 
contract  called  for  was  '  a  reasonable 
solicitor's  fee.'  Two  practicing  attor- 
neys at  law  were  introduced  by  defend- 
ant in  error  as  witnesses,  and  testified 
in  regard  to  the  fee.  One  of  them 
stated  $500  was  a  reasonable  fee,  and 
the  other  that  from  $400  to  $500  would 
be  a  reasonable  fee.  Plaintiffs  in  error 
cross-examined  both  of  these  witnesses, 
and   had   full  opportunity  to  ascertain 


upon  what  basis  they  formed  their 
opinions  in  respect  to  the  amount  of  the 
fee,  and  to  question  them  with  reference 
to  the  usual  and  customary  fees  for 
like  services,  but  failed  to  do  so.  No 
objections  were  made  either  to  the 
questions  propounded  to  said  witnesses 
or  to  their  answers  thereto,  and  they 
produced  no  witnesses  in  contradic- 
tion. It  is  a  question  of  fact,  to  be 
determined  from  the  weight  of  the  evi- 
dence, as  to  what  is  a  reasonable 
solicitor's  fee  for  the  services  per- 
formed in  the  case  where  the  inquiry 
arises.  Here,  the  master  in  chancery, 
the  Circuit  Court,  and  the  Appellate 
Court  have  all  found  from  the  evidence 
that  $500  is  a  reasonable  fee  for  the 
services  rendered  in  this  cause;  and 
while  we  might  have  been  better  satis- 
fied with  the  decree  if  a  smaller  fee 
had  been  fixed  therein,  yet  we  cannot 
say  that  under  the  evidence  the  find- 
ings in  that  behalf  were  manifestly 
erroneous,  and  the  fee  of  $500  so  ex- 
cessive and  oppressive  as  to  justify  a 
reversal  by  us  on  that  ground."  See 
also  Schmidt  v.  Oregon  Gold  Min.  Co., 
28  Oregon  9. 

6.  Horton  v.  Long,  2  Wash.  435, 
where  the  facts  are  thus  stated  in  the 
opinion:  "  The  complaint  alleged  $250 
as  a  reasonable  attorney's  fee.  The 
answer  denied  that  any  greater  sum 
than  $100  is  a  reasonable  attorney's 
fee  in  this  case.  There  being  no  testi- 
mony offered  on  this  point,  and  as  the 
reasonableness  of  an  attorney's  fee, 
when  denied,  must  be  proven  as  any 
other  fact,  the  court  should  have  found 
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in  Iowa,  if  the  amount  due  on  the  bond  is  ascertained,  it  is 
unnecessary  to  take  proof  of  what  constitutes  a  reasonable  fee.* 
Where  the  stipulation  provided  for  attorney's  fees  in  case  it 
became  necessary  to  employ  counsel,  it  is  a  sufficient  showing  of 
such  necessity  where  it  appears  that  the  mortgagee  could  not 
purchase  at  a  sale  under  a  power,  and  that  by  judicial  foreclosure 
the  property  would  not  bring  its  full  value.* 

Demand  Unnecessary. -— Where  attorney's  fees  are  stipulated  for  in 
the  mortgage  it  is  not  necessary  that  they  be  specifically  demanded 
of  the  debtor  before  suit  is  brought.' 

(3)  Scope  of  the  Stipulation.  —  An  agreement  to  pay  counsel 
fees  upon  foreclosure  obligates  the  mortgagor  to  pay  such  fees  in 
an  action  brought  by  him  to  restrain  a  sale  under  a  power  con- 
tained in  the  mortgage.'*  But  where  the  stipulation  covered  "  all 
counsel  fees  and  costs"  which  the  mortgagee  might  incur  "in 
collecting  the  debt,"  no  allowance  was  made  to  the  mortgagee 
for  commissions  paid  to  his  solicitor,  but  he  was  allowed  in  full  for 
counsel  fees  in  resisting  an  application  to  enjoin  a  sale  of  the 
property  under  the  mortgage.*  A  provision  for  a  solicitor's  fee 
upon  the  filing  of  a  bill  of  foreclosure  will  not  authorize  an  allow- 
ance upon  the  filing  of  a  cross-bill  or  answer  by  the  mortgagee.® 

(4)  Amount  of  Attorney  s  Fee.  —  Under  a  valid  stipulation  for 
an  attorney's  fee,  but  in  which  no  sum  is  fixed,  the  size  of  the  fee 
will  sometimes  be  proportioned  to  the  amount  of  the  mortgage 
deed.'' 

that  $100  was  a  reasonable  attorney's  that  the  plaintiff   in    no   place  has  ten- 

fee,    and    rendered    judgment   accord-  dered  the  defendant  even  what  he  ad- 

ingly."  mits  he  owes  him.     Hence  it  has  been 

1.  Cook  V.  Gilchrist,  82  Iowa  277,  necessary  for  the  defendant  to  employ 
distinguishing  Muscatine  First  Nat.  lawyers  to  enforce  his  rights  as  to  that 
Bank  t/.  Krance,  50  Iowa  235;  Mclntire  mortgage,  and  the  plaintiiT  must  do 
V.  Cagley,  37  Iowa  676.  right  himself  in  order  to  be  in  a  posi- 

2.  Wells  V.  American  Mortg.  Co.,  109  tion  to  ask  that  another  may  be  made 
Ala.  430.  to  do  right  to  him.     Let  him  carry  out 

3.  Walter  v.  Dickson,  175  Pa.  St.  his  contract.  The  referee  finds  $75  a 
204;  Warwick  Iron  Co.  v.  Morton,  148  reasonable  fee,  and  no  objection  is 
Pa.  St.  72.  made  to  it,  except  that  plaintiff  does  not 

4.  Knight  v.  Jackson,  36  S.   Car.  10.  think  he  ought  to  be  made  to  pay  it." 
It  is  said  in  the  opinion:  "  When  the  5.  Maus  v.  McKellip,  38  Md.  231. 
plaintiff  contracted  the  debt  here  sued  6.  Soles  v.  Sheppard,  99  111.  616. 

on,  he  agreed  in  writing  to  pay  any  at-  7.  Thus  in  Guignon  v.  Union  Trust 
torney's  fees  that  were  rendered  neces-  Co.,  156  111.  135,  the  amount  of  the 
sary  by  his  failure  to  pay  the  debt  at  mortgage  was  over  $43,000,  and  an 
maturity.  This  he  had  a  right  to  do,  allowance  of  $2,250  for  solicitor's  fees 
and  having  made  his  contract  himself,  was  held  to  be  reasonable.  In  Good- 
he  must  perform  it.  Aultman,  etc.,  Co.  win  v.  Bishop,  145  111.  421,  where  the 
V.  Gibert,  28  S.  Car.  303.  It  is  scarcely  amount  of  the  mortgage  was  $5,000,  a 
necessary  to  say  that  this  court  will  re-  fee  of  $250  was  allowed.  So  in  Mag- 
fuse  to  create  a  liability  for  lawyer's  loughlin  v.  Clark,  35  111.  App.  251,  an 
fees  between  persons  under  no  legal  allowance  of  something  more  than  5 
disabilities,  and  will  in  all  such  cases  per  cent,  on  the  amount  involved  was 
remit  them  to  the  establishment  of  approved.  A  solicitor's  fee  of  $100 
their  rights  as  in  all  other  similar  upon  foreclosure  of  a  mortgage  for 
cases.     Now  it  will   be  observed  here  $5,500  and  $364  interest  was  held  not 
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(5)  Pleading.  —  In  order  to  justify  their  insertion  in  the  decree, 
attorney's  fees  should  be  claimed  in  the  bill,*  particularly  if  the 
decree  is  obtained  by  default.*  It  is  not  sufficient  that  an  agree- 
ment for  attorney's  fees  is  inferable  from  an  exhibit  attached  to 
the  complaint  if  the  latter  contains  no  direct  allegation  thereof.' 
But  where  the  mortgage  contains  a  stipulation  for  a  reasonable 
attorney's  fee,  the  latter  may  be  recovered  without  a  specific 
averment  as  to  what  amount  is  reasonable.* 

4.  Provisions  Peculiar  to  Strict  Foreclosure  —  Kelinqmshment  of  Pos- 
session, and  Writ  of  Assistance.  —  The  foregoing  rules  apply  for  the 
most  part  to  decrees  of  strict  as  well  as  equitable  foreclosure.* 
There  are  some  provisions,  however,  which  are  not  usually  found 
except  in  decrees  of  strict  foreclosure.  Such  decrees  generally 
provide  for  relinquishment  of  possession  by  the  mortgagor,®  and 
they  may  correspondingly  allow  a  writ  of  assistance  to  the  mort- 
gagee,'' though  it  appears  to  have  been  the  English  rule  to  rele- 
gate the  mortgagee  to  an  action  of  ejectment  as  a  means  of  obtain- 
ing possession.®  Where  the  decree  contains  an  order  for  the  sur- 
render of  possession,  no  further  direction  is  necessary  to  entitle 
the  mortgagee  to  a  writ  of  assistance.®  Where,  however,  a  decree 
of  strict  foreclosure  authorizes  the  sheriff  to  place  the  mortgagee 
in  possession  upon  default  in  payment,  and  without  requiring 
proof  of  such  default,  it  is  erroneous.** 

unreasonable.    Gibson  v.  Southwestern  session  of  the  premises,  on  his  refusal 

Land  Co.,  89  Wis.  49.     A  fee  of  $25  on  to  surrender  the  same  to  the  respond- 

the    foreclosure    of    a    mortgage    for  ent,  is   clearly  proper,  and  within    the 

$11,000  was  held  proper  in  Hitchcock  inherent  power  of  a  court  of  chancery. 

V.  Merrick,  15  Wis.  522.  Jacob's  Law  Diet.,  title  Writ  of  Assist- 

1.  Lee  V.  McCarthy,  (Cal.  1894^  35  ance.  Compare  Kershaw  v.  Thompson, 
Pac.  Rep.   1034.  4  Johns.  Ch.  (N.  Y.)  6og. 

2.  Augustine  v.  Doud,  i  111.  App.  588.  8.  Sutton  v.  Stone,  2  Atk.  loi. 

3.  Lee  v.  McCarthy,  (Cal.  1894)  35  9.  Kessinger  v.  Whittaker,  82  111.  22, 
Pac.  Rep.  1034.  where   the   court  said:  "It   is  only  in 

4.  Nelson  v.  Everett,  29  Iowa  184.  the  case  where  the  decree  of  foreclos- 
Compare  Schmidt  v.  Oregon  Gold  Min.  ure  contains  no  order  for  the  surrender 
Co.,  28  Oregon  9.  of   the   possession    that  it  is  required 

5.  For  a  form  of  decree  of  strict  fore-  there  should  have  been  an  injunction 
closure  in  New  York,  see  Kendall  v.  to  deliver  possession,  before  the  issu- 
Treadwell,  14  How.  Pr.  (N.  Y.  Supreme  ing  of  a  writ  of  assistance  to  put  the 
Ct.)  165.                                    ^  purchaser   in    possession.      But   when 

6.  "  It  is  the  common  practice  in  the  the  decree  of  foreclosure,  as  it  did  in 
courts  of  chancery  in  this  and  many  this  case,  directs  the  mortgagor,  or  the 
other  of  the  United  States,  upon  the  party  in  possession  of  the  mortgaged 
foreclosure  of  mortgages,  to  decree  a  premises,  to  surrender  up  the  posses- 
surrender  of  the  possession  and  title  sion  to  the  purchaser,  the  court,  upon 
papers  by  the  mortgagor  and  those  the  proper  showing  by  affidavit  being 
claiming  under  him.  In  this  there  was  made,  will  issue  a  writ  of  execution  of 
no  error."  Lawrence  v.  Lane,  9  111.  the  order  to  put  the  purchaser  in  pos- 
354.  See  also  Buswell  v.  Peterson,  41  session,  without  there  having  been  a 
Wis.  82.  precedent  injunction  to  deliver  posses- 

7.  Diggle  V.  Boulden,  48  Wis.  477,  sion."  See  also  McLane  v.  Piaggio, 
where  the  court  said:  "  That  part  of  24  Fla.  79;  Montgomery  7/.  Middlemiss, 
the  judgment  allowing  a  writ  of  assist-  21  Cal.  103. 

ance  to  oust  the  appellant  from  the  pos-         10.  Landon  v.  Burke,  36  Wis.  378,  the 
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Vesting  Title  in  Mortgagee.  —  The  effect  of  a  decree  of  strict  fore- 
closure is  to  vest  the  title  in  the  mortgagee,*  and  where  the  mort- 
gagee dies  before  the  rendition  of  the  decree,  the  title  passes  to 
his  heir,  and  not  to  his  executor.* 

Not  Always  Eendered  where  Allowable.  —  Decrees  of  strict  foreclosure 
are  not  always  rendered  even  where  they  are  in  vogue  and  are 
prayed  for  in  the  bill.' 

No  Deficiency  Judgment  is  ever  rendered  in  conjunction  with  such  a 
decree. 

6.  Collateral  Attack.  —  It  is  well  settled  that  in  a  collateral 
proceeding,  or  in  one  instituted  for  any  other  purpose  than  that  of 
annulling,  correcting,  or  modifying  a  decree,*  the  latter  cannot  be 
questioned  except  for  jurisdictional  infirmities.*  This  rule  applies 
in  full  force  to  decrees  of  foreclosure.® 

Defects  Not  Jurisdictional.  —  And  such  decrees  cannot  be  at- 
tacked collaterally  because  the  foreclosure  bill  was  multifarious 
either  as  to  subjects  or  parties,'^  nor  because  the  deficiency  re- 
ported, and  for  which  the  judgment  was  rendered,  exceeded  the 


court  saying,  pp.  382,  383:  "  The  judg- 
ment provides,  on  default  of  the  de- 
fendants to  make  payment  and  a  re- 
fusal to  surrender  the  possession  of  the 
premises  to  the  plaintiff,  that  the  sheriff 
be  and  is  thereby  authorized,  upon  a 
certified  copy  of  the  judgment,  to  re- 
move the  defendant  from  the  premises 
and  put  the  plaintiff  in  the  possession 
thereof.  The  judgment  does  not  re- 
quire that  any  proof  should  be  made  to 
any  officer  of  the  non-payment  of  the 
money  directed  to  be  paid,  or  that  any 
application  be  made  for  other  process 
to  remove  the  defendants  from  the  pos- 
session. It  seems  to  us  that  correct 
practice  requires  that  an  application 
should  Le  made  to  the  court  —  founded 
on  proof  of  a  demand  and  refusal  on 
the  part  of  the  defendants  to  pay  the 
amount  adjudged  to  be  paid  —  for  the 
issuing  of  a  process  or  execution  in 
the  nature  of  a  writ  of  assistance,  to 
place  the  plaintiff  in  possession  of  the 
premises."  But  compare  Buswell  v. 
Peterson,  41  Wis.  82,  where  this  case  is 
distinguished. 

1.  Ellis  V.  Leek,  127  111.  60. 

2.  Osborne  v.  Tunis,  25  N.  J.  L.  633. 

3.  Sage  V.  Central  R.  Co.,  99  U.  S. 
334;  Sage  V.  McLaughlin,  34  Wis.  557. 

4.  Morrill  v.  Morrill,  20  Oregon  96, 
quoting  from  12  Am.  &  Eng.  Encyc.  of 
Law  (ist  ed.)  147. 

6.  12  Am.  &  Eng.  Encyc.  of  Law  (ist 
ed.)  147;  Van  Fleet,  Collateral  Attack 
on  Judicial  Proceedings,  p.  129. 


6.  Alabama,  —  Murrell  v.  Smith,  51 
Ala.  301. 

California.  —  Miller  v.  Sharp,  49 
Cal.  233;  Reynolds  v.  Harris,  14  Cal. 
669. 

Georgia.  —  Gunn  v.  Wades,  62  Ga. 
20. 

Illinois.  —  Goltra  v.  Green,  98  III. 
317;  Weiner  z-'.  Heintz,  17  111.  259. 

Indiana. — Gaylord  v.  Lafayette,  115 
Ind.  423;  Adair  v.  Mergentheim,  114 
Ind.  303;  Woolery  z/.  Grayson,  no  Ind. 
149;  Barton  v.  Anderson,  104  Ind.  578; 
Ulrich  V.  Drischell,  88  Ind.  354. 

Kansas.  —  Ogden  v.  Walters,  12  Kan. 
282. 

Michigan.  —  Ruggles  v.  Centreville 
First  Nat.  Bank,  43  Mich.  192;  Adams 
V.  Cameron,  40  Mich.  506;  Torrans  v. 
Hicks,  32  Mich.  307. 

New  York.  —  McCrackan  v.  Valen- 
tine, 9  N.  Y.  42.  Compare  Graham  v. 
Bleakie,  2  Daly  (N.  Y.)  55;  Goebel  z/. 
Iffla,  III  N.  Y.  170. 

Oregon.  —  Berry  v.  King,  15  Oregon 
165. 

South  Carolina  .  —  Manigault  z/. 
Holmes,  Bailey  Eq.  (S.  Car.)  283;  Ruff 
V.  Doty,  26  S.  Car.  173. 

Texas.  —  Burford  v.  Rosenfield,  37 
Tex.  42. 

United  States.  —  Hefner  v.  North- 
western L.  Ins.  Co.,  123  U.  S.  747; 
Brignardello  v.  Gray,  i  Wall.  (U.  S.) 
627. 

7.  Hefner  v.  Northwestern  L.  Ins. 
Co.,  123  U.  S.  747. 


9  Encyc.  PI.  &  Pr. 
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amount  actually  due,*  nor  because  the  subpoena  was  signed  by 
the  deputy  of  the  official  whose  duty  it  was  to  issue  it,  instead  of 
by  such  official  himself.*  So  in  ejectment  against  one  claiming 
the  premises  as  a  homestead,  a  decree  of  foreclosure  in  which  the 
same  defense  was  presented  is  conclusive.'  The  omission  from  the 
decree  of  words  directing  that  the  mortgagor's  equity  of  redemp- 
tion be  foreclosed  is  not  sufficient  to  vitiate  it  upon  collateral 
attack.*  The  validity  of  the  foreclosure  decree  cannot  be  attacked 
upon  a  petition  for  a  writ  of  execution  for  deficiency  arising  from 
the  sale;  *  and  in  Wisconsin  the  failure  to  file  a  lis  pendens  notice 
as  required  by  statute,  though  it  will  render  the  decree  irregular, 
will  not  subject  it  to  collateral  attack.* 


1.  Miller  v.  Sharp,  49  Cal.  233,  the 
court  stating  the  case  thus:  The  "  alle- 
gations [of  the  cross-complaint]  are 
resolvable  into  averments  that  in  two 
other  actions  theretofore  pending  be- 
tween the  parties,  Miller  obtained  judg- 
ment against  Sharp,  directing  in  each 
case  a  sale  of  certain  mortgaged  prem- 
ises, and  the  docketing  against  Sharp  of 
the  deficiency  remaining  after  applica- 
tion of  the  proceeds  of  the  mortgage 
sales,  and  that  in  each  case  the  defi- 
ciency, reported  by  the  sheriff  and  dock- 
eted by  the  clerk,  was  for  more  than  was 
in  fact  due,  and  that  Sharp  afterward 
paid  this  excess  to  Miller  in  effecting  re- 
demption from  the  mortgage  sales,  etc. 
It  is  apparent  that  upon  these  facts  the 
remedy  of  Sharp  was  by  application  di- 
rectly made  to  the  court  in  which  the 
decrees  of  foreclosure  were  rendered 
and  under  whose  direction  the  mort- 
gage sales  were  conducted.  In  such 
application  the  court,  upon  ascertaining 
the  alleged  excess  in  the  report  of  the 
sheriff,  might  have  corrected  its  record 
in  that  respect,  so  as  to  protect  the 
rights  of  the  parties.  But  it  is  not  com- 
petent in  this  mere  collateral  manner  to 
question  the  validity  of  the  proceedings 
in  foreclosure,  remaining  of  record  in 
the  courts  in  which  they  were  entered, 
and  evidence  offered  for  the  purpose 
was  properly  excluded." 

2.  Torrans  v.  Hicks,  32  Mich.  307. 

3.  Goltra  v.  Green,  98  111.  317. 

4.  McDonald  v.  Frost,  99  Mo.  44, 
where  the  court  said:  "  Defendants 
claim  that  this  omission  gives  the  de- 
cree the  effect  only  of  a  general  judg- 
ment fx>r  the  amount  of  the  mortgage 
debt,  and  deprives  it  of  any  force  as  a 
special  judgment  for  the  sale  of  the 
realty.  But  in  construing  the  action 
of  courts,  as  of  other  officials,  it  is 
well  to  bear   in    mind  the  presumption 


that  they  have  rightly  acted,  in  the  ab- 
sence of  any  showing  to  the  contrary. 
Here  the  order  for  special  execution  is 
correct  if  the  decree  be  viewed  as  one 
of  foreclosure  and  sale  of  the  realty, 
while,  on  the  other  hand,  it  is  entirely 
erroneous  if  the  court  intended  its  con- 
clusion to  be  regarded  as  a  mere  gen- 
eral judgment  for  the  mortgage  debt 
and  interest.  *  *  *  The  informal- 
ity here  exhibited  in  the  entry  is  of  a 
kind  that  does  not  obscure  the  obvious 
effect  and  intent  of  the  decree.  Enough 
is  expressed  to  disclose  its  purpose 
clearly.  Under  our  code  of  practice 
we  should  always  distinguish  between 
mere  form  and  substance.  Rev.  Stat.' 
1879,  §  3586.  We  consider  that  we 
do  so  in  the  present  case  by  declaring 
this  decree  sufficient  to  support  the 
sale  upon  the  special  execution  issued 
under  it." 

6.  Corning  v.  Burton,  ro2  Mich.  i(\ 
96,  where  the  court  said:  "  It  has  been 
indicated  in  several  cases  that  the 
validity  of  the  decree  cannot  be  ques- 
tioned in  this  proceeding.  Ransom  v. 
Sutherland,  46  Mich.  489;  Wallace  v. 
Field,  56  Mich.  3;  Haldane  v.  Sweet, 
58  Mich.  429.  The  defendant  might 
have  the  question  of  the  validity  of  the 
decree  determined  by  a  proper  motion 
before  enrollment,  or  upon  bill  of  re- 
view after  enrollment.  In  such  case 
all  interested  should  be  made  parties, 
and  complete  relief  to  all  could  be 
given.  We  think  either  would  be  a 
better  practice  than  to  open  the  ques- 
tion to  an  informal  hearing  in  an 
ancillary  proceeding,  and  therefore 
adhere  to  the  doctrine  stated  in  the 
cases  cited,  viz.,  that  petition  for  exe- 
cution for  deficiency  cannot  be  resisted 
on  grounds  inconsistent  with  the  de- 
cree." 

6.  Huntington  v.  Meyer,  92  Wis.  557, 
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6.  Deficiency  Judgments  —  a.  IN  General  —  Indemnity  against  Con- 
tingent Loss.  —  Deficiency  judgments  are  peculiar  to  foreclosure 
cases,  and  are  rendered  for  the  purpose  of  indemnifying  the  mort- 
gagee against  loss  where  the  foreclosure  sale  yields  an  amount 
less  than  that  due  on  the  mortgage.* 

In  Personam,  Not  In  Kem. —  They  are,  of  course,  judgments  in  per- 
sonam, and  not  in  rem  only,  like  the  ordinary  decree  of  foreclosure, 
and  a  decree  which  merely  provides  for  the  sale  of  the  land  and  the 
application  of  the  proceeds  to  the  sum  adjudged  to  be  due  from 
the  mortgagor,  without  a  provision  for  docketing  a  judgment  for 
the  unpaid  balance,  is  not  properly  a  deficiency  judgment.* 

Alternative  Judgment.  —  So,  a  decree  of  foreclosure  which  provides 
that  the  defendants  pay  the  amount  found  due  within  a  certain 
time,  or  that  in  default  thereof  the  premises  be  sold,  is  an  alter- 
native, and  not  a  personal  deficiency  judgment.' 

The  Kevivor  of  a  Deficiency  Judgment  may  be  effected  upon  the  same 
conditions  as  in  the  case  of  other  judgments."* 

A  Demand  for  a  Deficiency  Judgment  is  an  Action  Arising  on  Contract  within 
the  meaning  of  the  New  York  code,  and  is,  therefore,  subject  to 
a  counterclaim.' 

b.  Origin  of  the  Practice  of  Rendering  —  (i)  Early 
Chancery  Rule :  Mortgagee  Required  to  Collect  Dcficiejicy  by  Sepa- 
rate Action  at  Law.  —  The  practice  of  rendering  deficiency  judg- 
ments in  suits  to  foreclose  mortgages  is  a  direct  result  of  the 
change  effected  by  courts  of  chancery  from  the  strict  to  the 
equitable  method  of  foreclosure.  Recognizing  the  hardships 
which  might  arise  from  compelling  a  creditor  to  accept  reimburse- 
ment from  the  sale  of  the  mortgaged  premises  alone,  the  courts 
have  generally  held  that  the  bill  to  foreclose  was  only  cumulative 
to  other  remedies,  and  did  not  preclude  an  action  at  law  to  collect 
any  balance  due  on  the  debt  after  the  sale.®     But  in  most  juris- 


where  it  is  said  in  the  opinion:  "  The 
statute  required  the  notice  of  lis  pen- 
dens in  the  foreclosure  suit  to  be  filed 
twenty  days  before  the  judgment,  but 
that  did  not  prevent  the  court  from  tak- 
ing jurisdiction,  either  of  the  parties  to 
that  action  or  the  subject-matter  of 
that  action;  nor  did  it  deprive  the 
court  of  jurisdiction  to  enter  judgment 
in  that  action.  This  court  has  ex- 
pressly held  that  a  judgment  of  fore- 
closure of  a  mortgage,  entered  without 
proof  of  the  filing  of  such  notice,  is 
irregular,  but  not  void;  and  a  motion 
to  vacate  it  on  that  ground  must  be 
made  at  the  same  term.  McBride  v. 
Wright,  75  Wis.  306.  Here  the  attack 
is  entirely  collateral  to  the  foreclosure 
action,  and  hence  could  only  be  suc- 
cessful  on    the  ground   that  the  court 


was  without  jurisdiction  to  render 
judgment  in  that  action.  But  the 
court  did  have  jurisdiction,  and  hence 
the  judgment,  as  here  presented,  can- 
not be  treated  as  a  nullity." 

1.  It  is  error  to  decree  the  payment 
of  the  entire  debt  and  award  execution 
therefor.  Rooney  v.  Moulton,  60  111. 
App.  306. 

2.  Tolman  v.  Smith,  85  Cal.  280. 

3.  Gochenour  v.  Mowry,  33  111.  331. 

4.  Patterson  v.  Baxley,    33   S.    Car. 

354- 

6.  Hunt  V.  Chapman,  51  N.  Y.  555. 

6.  Vansant  v.  Allmon,  23  III.  30; 
Hatfield  v.  Kennedy,  i  Bay.  (S.  Car.) 
501;  Hatch  V.  White,  2  Gall.  (U.  S.) 
152;  Hughes  V.  Edwards,  g  Wheat. 
(U.  S.)  489;  Morrison  v.  Buckner, 
Hempst.  (U.  S.)  442;  Booth  v.  Booth, 
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dictions  the  mortgagee  was  relegated  for  this  purpose  to  an  inde- 
pendent action,  and  was  not  permitted  to  obtain  a  judgment  for 
the  deficiency  due  him  in  the  same  suit  in  which  the  decree  of  fore- 
closure and  sale  was  rendered.*  In  a  few  states  a  different  rule 
was  adopted  by  the  courts  themselves.*  But  for  the  most  part  it 
remained  for  the  legislature  to  make  that  change  from  the  early 
practice  which  would  enable  the  mortgagee  in  one  proceeding 
and  without  unnecessary  expense  to  obtain  the  relief  to  which  he 
Avas  entitled. 

(2)  Basis  of  Right  to  Render — (a)  Extension  of  Equity  Jurisdiction,  — 
As  a  general  rule,  therefore,  the  authority  of  a  court  of  chancery 
to  render  a  deficiency  judgment  in  connection  with  a  foreclosure 
suit  rests  upon  statutory  grounds.  In  Tettnessee '  and  South 
Carolina,'*^  such  authority  has  been  derived  from  an  extension  of 
the  powers  of  chancery.  In  Virginia,  the  principle  that  equity, 
having  acquired  jurisdiction  for  one  purpose,  may  retain  it  for 


2  Atk.  343;  Burnell   7/.   Martin,    Doug. 

417- 

1.  Alabama.  —  Hunt  v.  Lewin,  4 
Stew.  &  P.  (Ala.)  151. 

Kentucky.  —  Morgan  v.  Wilkins,  6  J. 
J.  Marsh.  (Ky.)28;  M'Gee  v.  Davie,  4 
J.  J.  Marsh.  (Ky.)  70;  Downing  v. 
Palmateer,  i  T.  B.  Mon.  (Ky.)  64. 

Michigan.  —  Johnson  v.  Shepard,  35 
Mich.  121;  McCrickett  v.  Wilson,  50 
Mich.  516. 

Mississippi.  —  Stark  v.  Mercer,  3 
How.  (Miss.)  377. 

Missouri.  —  Fithian  v.  Monks,  43 
Mo.  520. 

AVw  Jersey.  —  Klapworth  v.  Dress- 
ier, 13  N.  J.  Eq.  62,  78  Am.  Dec.  69. 

New  York.  —  Dunkley  v.  Van  Buren, 

3  Johns.  Ch.  (N.  Y.)  330;  Burroughs  v. 
Toslevan,  75  N.  Y.  572. 

North  Carolina.  —  Fleming  v.  Sitton, 
1  Dev.  &  B.  Eq.  (N.  Car.)  623. 

United  States.  —  Noonan  v.  Lee,  2 
Black.  (U.  S.)499;  Orchard  v.  Hughes, 
I  Wall.  (U.  S.)  77- 

2.  Wightman  v.  Gray,  10  Rich.  Eq. 
(S.  Car.)  532,  where  the  court  speaks  of 
this  as  "  confessedly  a  departure  from 
the  procedure  of  the  English  Chan- 
cery;" Blake  v.  Heyward,  Bailey  Eq. 
(S.  Car.)  220;  Gray  v.  Toomer,  5  Rich.  L. 
(S.  Car.)  266;  Anderson  v.  Pilgram,  30  S. 
Car.  503;  Staub  v.  Williams,  i  Lea 
(Tenn.)  123;  Nolen  v.  Woods,  12  Lea 
(Tenn.)  615;  Mitchell  v.  McKinney,  6 
Heisk.  (Tenn.)  83.  Compare  Beecher 
V.  Lewis,  84  Va.  630. 

S.  Nolen  v.  Woods,  12  Lea  (Tenn.) 
615,  where  the  court  said:  "  In  this 
state  the  Chancery  Court  has  changed 


the  practice  without  any  rule  of  court, 
being  induced  to  do  so  partly,  no 
doubt,  by  the  equitable  maxim,  fre- 
quently recognized,  that  having  juris- 
diction for  one  purpose  it  ought  to  as- 
sume it  for  all  purposes,  with  a  view 
to  the  prevention  of  a  multiplicity  of 
suits;  and  partly  from  the  course  of 
legislation  in  this  state  breaking  down 
the  lines  of  demarcation  between  the 
courts  of  law  and  equity."  To  the 
same  effect,  see  Staub  v.  Williams,  i 
Lea  (Tenn.)  123;  Mitchell  v.  McKinny, . 
6  Heisk.  (Tenn.)  85. 

4.  Anderson  v.  Pilgram,  30  S.  Car. 
502,  where  the  court,  after  speaking  of 
the  change  which  had  taken  place  in 
the  legal  theory  of  the  mortgage  itself, 
and  the  remedies  to  enforce  it,  said: 
"  This  being  the  nature  of  the  mort- 
gagee's remedy,  to  enforce  which  it 
was  necessary  to  ascertain  judicially 
the  amount  of  the  mortgage  debt,  the 
practice  gradually,  and  very  naturally, 
sprang  up,  allowing  the  mortgagee  in 
such  an  action  to  obtain  not  only  an 
order  for  the  sale  of  the  mortgaged 
premises,  and  an  application  of  the 
proceeds  to  his  debt,  but  also  a  judg- 
ment, enforcible  by  execution,  for  any 
balance  which  might  remain  unpaid 
by  the  proceeds  of  the  sale.  This 
practice,  though  for  some  years  after 
the  passage  of  the  act  of  1791  not  recog- 
nized or  acted  upon,  as  it  would  seem, 
from  what  is  said  by  Wardlaw,  Ch., 
in  Wightman  v.  Gray,  10  Rich.  Eq.  (S. 
Car.)  532,  has  now  become  well  settled, 
and  very  generally  if  not  universally 
acted  upon  in  this  state,  at  least."    See 
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others  is  invoked.*  And  it  is  held  that  upon  a  bill  to  effect  the 
settlement  of  accounts  in  connection  with  the  sale  of  the  property 
under  a  different  deed,  the  court  may  render  a  personal  judgment 
for  the  balance  due  from  the  debtor  beyond  the  proceeds  of  the 
sale.' 

(b)  Bales  of  Court.  —  In  the  Federal  Conrts  the  authority  to  render 
deficiency  judgments  rests  upon  a  rule  of  the  Supreme  Court 
adopted  in  1863.'  The  Supreme  Court  has  since  declared  that 
"  a  decree  for  a  deficiency  is  a  necessary  incident  of  a  foreclosure 
suit  in  equity,"  *  and  the  rule  is  so  construed  as  to  entitle  the 
mortgagee  to  a  deficiency  judgment  as  a  matter  of  right.*  Prior 
to  the  adoption  of  the  rule,  the  rendition  of  such  judgments  was 
not  permitted  in  federal  jurisdictions,  even  where  the  court 
derived  its  powers  from  an  act  of  congress,*  or  from  the  legislature 
of  a  territory.'' 


also  Blake  v.  Heyward,  Bailey  Eq.  (S. 
Car.)  220;  Gray  v.  Toomer,  5  Rich.  L. 
(S.  Car.)  266. 

1.  Parker  v.  Dee,  2  Ch.  Cas.  200; 
Walters  v.  Farmers'  Bank,  76  Va.  12. 

2.  Beecher  v.  Lewis,  84  Va.  630. 

3.  Equity  Rule  92,  which  reads  as  fol- 
lows: "  In  suits  in  equity  for  the  fore- 
closure of  mortgages  in  the  Circuit 
Courts  of  the  United  States,  or  in  any 
of  the  courts  of  the  territories  having 
jurisdiction  of  the  same,  a  decree  may 
be  rendered  for  any  balance  that  may 
be  found  due  to  the  complainant  over 
and  above  the  proceeds  of  the  sale  or 
sales,  and  execution  may  issue  for  the 
collection  of  the  same,  as  is  provided 
in  the  eighth  rule  of  this  court  regulat- 
ing the  equity  practice,  where  the 
decree  is  solely  for  the  payment  of 
money." 

4.  Per  Blatchford,  J.,  in  Shepherd 
V.  Pepper,  133  U.  S.  626. 

5.  Northwestern  Mut.  L.  Ins.  Co.  v. 
Keith,  77  Fed.  Rep.  374. 

Judgments  for  deficiency  are  now 
regularly  rendered  by  the  federal 
courts  in  foreclosure  proceedings. 
Ohio  Cent.  R.  Co.  v.  Central  Trust 
Co.,  133  U.  S.  83;  Shepherd  v.  Pepper, 
133  U.  S.  626;  Hilton  V.  Otoe  County 
Nat.  Bank,  26  Fed.  Rep.  202;  Hayden 
V.  Snow,  9  Biss.  (U.  S.)  511. 

Scope  of  the  Bule.  —  The  rule  has 
even  been  so  far  extended  that  a  sec- 
ond mortgagee  was  permitted  to  file  a 
supplemental  bill  for  the  sole  purpose 
of  obtaining  a  personal  judgment 
against  the  mortgagor  after  a  sale 
under  the  first  mortgage  had  ex- 
hausted   the     property.       Hayden    v. 


Snow,  9  Biss.  (U.  S.)  511,  where  tne 
court,  per  Blodgett,  J.,  said:  "  It  is  an 
established  rule  that  when  a  court  of 
equity  has  once  obtained  jurisdiction 
of  the  parties  and  subject-matter,  it 
will  retain  it  for  the  purpose  of  doing 
complete  justice  between  the  parties. 
The  bill  in  this  cause  was  filed  for  a 
foreclosure  of  the  mortgage  in  ques- 
tion; the  citizenship  of  the  parties 
brought  the  subject-matter  within  the 
jurisdiction  of  the  court;  the  relief 
prayed  was  such  as  the  court  was  ade- 
quate to  give;  it  could  not  only  award 
a  decree  of  foreclosure  and  sell  the 
mortgaged  property,  but  could,  under 
the  92d  rule  in  equity,  award  a  perso- 
nal judgment  against  whoever  was 
liable  for  any  deficiency  after  the  appli- 
cation of  the  proceeds  of  the  sale,  and 
it  seems  quite  clear  to  me  it  does  not 
lose  that  jurisdiction  by  the  fact  that 
the  subject-matter  of  the  mortgage  has 
been  sold  by  another  decree  to  satisfy 
a  prior  incumbrance.  The  court  can 
now,  if  it  were  deemed  necessary, 
enter  a  decree  of  foreclosure  and  direct 
a  sale  of  the  mortgaged  premises,  and 
after  a  sale  for  a  nominal  amount, 
could  give  a  personal  judgment  for 
the  deficiency,  but  for  my  part  I  do  not 
deem  it  necessary  to  go  through  an 
empty  form  of  foreclosure  and  sale  to 
ascertain  what  the  court  knows  judi- 
cially already,  that  the  mortgaged 
property  will  furnish  no  fund  to  satisfy 
this  mortgage  debt."  But  see  Phelps 
V.  Loyhed,  i  Dill.  (U.  S.)  512. 

6.  Noonan  v.  Lee,  2  Black.  (U.  S.)  509. 

7.  Orchard  v.    Hughes,  1   Wall.  (U. 
S.)  77. 
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In  Florida.  —  The  practice  of  rendering  deficiency  judgments  in 
Florida  is  likewise  founded  upon  a  rule  of  court,*  Under  the  rule 
the  deficiency  judgment  is  a  lien  upon  the  defendant's  lands  like 
a  judgment  at  law.*  And  such  a  judgment  maybe  rendered  under 
a  general  prayer  for  relief.' 

(c)  Statutes.  —  Legislative  enactments  have  been  passed  in  many 
jurisdictions,"*  expressly  providing  that  in  foreclosure  proceedings, 


1.  Ch.  Rule  89,  applied  in  Mattair  v. 
Card,  18  Fla.  761*,  Sheriff  v.  Russ,  21 
Fla.  260;  Randall  v.  Bourgardez,  23 
Fla.  264. 

2.  Sheriff  v.  Russ,  21  Fla.  260. 
S.  Mattair  v.  Card,  iS  Fla.  767. 

4.  Alabama. — Code  1876,  §  3908, 
construed  in  Sayre  v.  Elyton  Land 
Co.,  73  Ala.  85;  Winston  v.  Browning, 
6i  Ala.  84.  Compare  Presley  v.  Mc- 
Lean, 80  Ala.  309. 

Arkansas.  —  Statute  construed  in 
Price  V.  State  Bank,  14  Ark.  50. 

California  — Code,  §  726;  Toby  v. 
Oregon  Pac.  R.  Co.,  98  Cal.  490;  Cor- 
merais  v.  Genella,  22  Cal.  116;  Rollins 
V.  Forbes,  10  Cal.  299;  Rowe  v.  Table 
Mountain  Water  Co.,  10  Cal.  442. 

District  of  Columbia.  —  Rev.  Stat., 
§  808,  construed  in  Shepherd  v.  Pep- 
per, 133  U.  S.  652;  Dodge  V.  Freed- 
man's  Sav.,  etc.,  Co.,  106  U.  S.  445, 
affirming  3  MacArthur  (D.  C.)  529. 

Indiana.  —  Horner's  Statutes  1896, 
15  1097.  See  Stevens  v.  Campbell,  21 
Ind.  471;  State  v.  Levi,  99  Ind.  79. 

Iowa.  —  Miller's  Rev.  St.  Code  1888, 
§  3322.  See  Grimmell  v.  Warner,  21 
Iowa  II;  Cooley  v.  Hobart,  8  Iowa  358. 

Kansas.  — Code  Civ.  Pro.,  ^399,  \con- 
strued  in  Lisle  v.  Cheney,  36  Kan.  578]; 
Darrow  v.  Scullin,  19  Kan.  57;  Neitzel 
V.  Hunter,  19  Kan.  221;  Jenness  v. 
Cutler,  12  Kan.  500.  See  Northwest- 
ern Barb  Wire  Co.  v.  Randolph,  47 
Kan.  420. 

Kentucky.  — Code  Civ.  Pro.,  §  376. 

Maryland.  —  Laws  1892,  p.  157. 

Michigan.  —  Howell's  Statutes, 
§  6702,  construed  in  Shields  v.  Rio- 
pelle,  63  Mich.  458;  Shelden  v.  Ers- 
kine,  78  Mich.  627. 

Minnesota.  —  i  Gen.  Stat.,  c.  81,  §  33. 

Mississippi. — Annotated  Code  1892, 
§  592;  Weir  V.  Field,  67  Miss.  292. 

Missouri.  —  Fithian  v.  Monks,  43 
Mo.  502. 

Montana  —  Code  Civ.  Pro,,  §  358, 
construed  in  Butte  First  Nat.  Bank  v. 
Pardee,  i6  Mont.  390. 

New  York.  —  Code  Civ.  Pro.,  §  1627; 
Equitable   L.  Ins.   Soc.   v.  Stevens,  63 


N.  Y.  341;  Clark  v.  Simmons,  55  Hun 
(N.  Y.)  175;  Frank  v.  Davis,  61  Hun 
<N.  Y.)  496;  Loeb  v.  Willis,  22  Hun  (N. 
Y.)  508. 

North  Carolina.  —  See  Waddell  v. 
Hewitt,  2  Ired.  Eq.  (N.  Car.)  252, 
where  the  statute  is  applied  but  its 
provisions  are  not  set  out  in  terms. 

Ohio.  —  Act  of  February  19,  1S64, 
construed  in  Fleming  v.  Kerkendall, 
31  Ohio  St.  568;  King  v.  Safford,  19 
Ohio  St.  587. 

South  Carolina.  —  Code,  §  188. 

Utah. — Comp.  Laws  1888,  §  3460, 
construed  in  Brereton  v.  Miller,  7 
Utah  426. 

IVashington.  —  Code,  §^  628,  630, 
[construed  in  Shumway  v.  Orchard,  12 
Wash.  104];  Hays  v.  Miller,  i  Wash. 
Ter.  143. 

Wisconsin.  —  Rev.  Stat.  1878,  §  3156, 
[construed  in  Cottrell  v.  New  London 
Furniture  Co.,  (Wis.  1896)  68  N.  W. 
Rep.  874];  Leary  v.  Leary,  68  Wis.  662; 
Crocker  v.  Currier,  65  Wis.  662;  Huse 
V.  Washburn,  59  Wis.  414.  See,  con- 
struing an  older  statute,  Tormey  v. 
Gerhart,  41  Wis.  54;  Baird  v.  McCon- 
key,  20  Wis.  297. 

In  New  Jersey  the  rendition  of  defi- 
ciency judgments  by  the  chancellor 
in  foreclosure  suits  was  formerly  au- 
thorized. Act  of  1866,  Rev.  Stat., 
p.  118,  §  76.  See  Newark  Sav.  Inst. 
V.  Forman,  33  N.  J.  Eq.  436,  though 
it  was  held  that  the  defendant  in 
foreclosure  could  not  be  held  liable 
for  a  deficiency  unless  a  notice  was 
served  on  him  with  the  subpoena, 
stating  that  such  relief  was  sought. 
Ackerson  v.  Lodi  Branch  R.  Co.,  31  N. 
J.  Eq.  46.  But  in  1880  the  statute  so 
authorizing  was  repealed.  New  Jersey 
Pub.  Laws  1880,  255.  This  repealing 
act  was  not  only  held  constitutional 
but  was  applied  in  the  foreclosure  of 
mortgages  executed  prior  to  the  date 
of  its  passage,  on  the  ground  that  its 
provisions  effected  merely  a  change  in 
the  form  of  remedy  and  not  the  extin- 
guishment of  a  contract  right.  New- 
ark Sav.  Inst.  V.  Forman,  33  N.  J.  Eq. 
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judgments  for  such  deficiency  as  may  remain  after  the  sale  of  the 
mortgaged  premises  may  be  rendered  in  the  same  suit  in  which 
the  decree  of  foreclosure  is  obtained.     The  declared  purpose  of 


436.      Compare   Naar    v.    Union,    etc., 
Land  Co.    34  N.  J.  Eq.  in. 

But  while  the  effect  of  the  New  Jer- 
sey repealing  act  was  to  prohibit  the 
rendition  of  deficiency  judgments  in 
the  foreclosure  suit,  Chancellor  v. 
Traphagen,  41  N.  J.  Eq.  369;  Allen  v. 
Allen,  34  N.  J.  Eq.  493,  the  reasoning 
of  the  court,  in  Newark  Sav.  Inst.  v. 
Forman,  33  N.  J.  Eq.  436,  is  of 
sufficient  importance  to  justify  the 
reproduction  of  a  considerable  por- 
tion of  it  here.  It  is  there  said 
by  Chancellor  Runyon:  "  Since  the 
passage  of  the  act  of  1866  the  court 
has  exercised  jurisdiction  in  accordance 
with  the  above  provision  of  that  stat- 
ute. Still  during  all  that  time  the 
remedy  at  law  has  existed,  as  it  still 
does,  against  the  obligor  of  the  bond 
secured  by  the  mortgage,  and  against 
any  guarantor  of  the  bond.  So  far, 
therefore,  as  such  persons  were  con- 
cerned, the  remedy  given  in  equity 
was  cumulative  merely,  and  the  first 
section  of  the  act  of  1S80  is  a  mere  re- 
pealer of  the  fifth  section  of  the  act  of 
1866.  The  taking  away  of  the  remedy 
in  equity  in  cases  where  a  complete 
remedy  at  law  of  the  like  sort  exists  (as 
where  the  decree  is  prayed  against  the 
obligor  in  the  bond  or  a  guarantor),  ob- 
viously only  deprives  the  party  of  one 
of  two  remedies  of  a  like  character.  It 
does  not  deprive  him  of  any  remedy 
more  c-fective  than  the  legal  one;  for 
the  proceeding  to  collect  the  money 
after  the  decree  for  deficiency  is  the 
same  as  the  remedy  on  a  judgment  at 
law.  It  does  not  deprive  him  of  a 
remedy  more  speedy  than  the  legal 
one,  for  the  decree  for  deficiency  is 
merely  a  contingent  one  until  after  the 
sale  of  the  mortgaged  premises  shall 
have  taken  place,  and  until  then  con- 
stitutes no  lien  on  the  defendant's 
land.  Bell  i\  Gilmore,  25  N.  J.  Eq. 
104.  The  remedy  in  equity  may  be 
more  economical.  The  taking  away  of 
the  remedy  in  equity  does  not  deprive 
the  party  of  any  resort  to  person  or 
property  for  the  collection  of  his 
debt.  It  does  not  even,  as  before 
stated,  compel  him  to  have  recourse  to 
a  less  rapid  proceeding.  The  legisla- 
ture may  make  laws  which  incident- 
ally affect  the  pursuit  of  remedies  for 


enforcing  existing  contracts;  as,  for 
instance,  such  as  regulate  the  admis- 
sion of  evidence,  the  course  of  practice 
in  the  courts,  the  mode  of  conducting 
sales  under  judgments  and  executions, 
and  altering  the  forms  of  action,  or 
prescribing  periods  for  the  limitation 
of  actions  within  a  reasonable  time. 
Rader  v.  Southeasterly  Road  Dist.,  36 
N.  J.  L.  273.  The  act  under  consider- 
ation leaves  the  complainant  a  sub- 
stantial rerpedy  (of  the  same  kind  as 
that  taken  away),  according  to  the 
course  of  justice,  as  it  existed  when  the 
contract  was  made  a  remedy,  which  is 
not  only  of  the  same  sort,  but  is  even 
more  efficacious  than  that  which  it 
takes  away.  It  has  only  taken  away 
one  of  two  remedies  of  a  like  charac- 
ter, one  at  law  and  the  other  in  equity, 
and  that  is  no  contravention  of  the 
complainant's  constitutional  right." 
The  mortgagee  was,  and  is  yet,  never- 
theless, allowed  to  seek  enforcement  of 
the  unpaid  balance  of  his  debt  in  a 
separate  suit  at  law  on  the  bond. 
New  Jersey  Pub.  Laws  1880,  p.  265, 
§2. 

Had  the  repealing  act,  however,  left 
no  remedy  open  to  the  creditor  to  col- 
lect the  deficiency,  it  might  have  come 
within  the  reasoning  of  the  recent  ad- 
judication of  the  Federal  Supreme 
Court  respecting  the  Kansas  Stay  Law. 
Barnitz  v.  Beverly,  163  U.  S.  118, 
where  Mr.  Justice  Shiras,  adverting  to 
the  question  relative  to  impairing  the 
right  to  render  deficiency  judgments, 
said:  "  Martha  Barnitz  held  Kirt- 
land's  notes  secured  by  a  mortgage. 
Of  course,  under  the  contract  thus  cre- 
ated she  had  a  right  to  resort  to  other 
property  of  the  debtor  to  make  up  for 
any  deficiency  remaining  after  the  sale 
of  the  real  estate  mortgaged.  As  the 
law  stood  at  the  time  the  contract  was 
made,  if  Kirtland,  either  by  purchase 
at  the  sale,  or  by  subsequent  transac- 
tions, became  the  owner  of  the  real 
estate,  Mrs.  Barnitz  had  a  legal  right 
to  again  levy  thereon  and  subject  it  to 
the  payment  of  the  remnant  of  her 
debt.  But  this  law,  as  we  have  seen, 
in  express  terms  declares  that  this  real 
estate  shall  not  again  be  liable  for  sale 
for  any  balance  due  upon  the  judg- 
ment or  decree  under  which  the  same 
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these  enactments  is  to  abolish  the  oppressive  course  of  proceeding 
by  which  the  mortgagee  could  formerly  pursue,  concurrently, 
several  remedies  on  the  same  debt.* 


is  sold.  This  cannot  be  held  to  mean 
merely  that  the  land  is  sold  free  from 
existing  liens,  for  such  would  be  the 
legal  effect  of  the  sale  at  any  rate.  It 
plainly  means  that  the  balance  of  the 
debt  shall  not  be  made  out  of  the  lands, 
even  if  and  when  they  become  the 
property  of  the  debtor.  Nor  can  it  be 
said  that  such  a  question  is  not  now 
before  us.  What  we  are  now  consider- 
ing is  whether  the  change  of  remedy 
was  detrimental  to  such  a  degree  as  to 
amount  to  an  impairment  of  the  plain- 
tiff's right;  and,  as  this  record  discloses 
that  the  sale  left  a  portion  of  the  plain- 
tiff's judgment  unpaid,  it  may  be  fairly 
argued  that  this  provision  of  the  act 
does  deprive  the  plaintiff  of  a  right  in- 
herent in  her  contract.  When  we  are 
asked  to  put  this  case  within  the  rule 
of  those  cases  in  which  we  have  held 
that  it  is  competent  for  the  states  to 
change  the  form  of  the  remedy,  or  to 
modify  it  otherwise,  as  they  may  see 
fit,  provided  no  substantial  right  se- 
cured by  the  contract  is  thereby  im- 
paired, we  are  bound  to  consider  the 
entire  scheme  of  the  new  statute,  and 
to  have  regard  to  its  probable  effect  on 
the  rights  of  the  parties." 

In  Nebraska  the  history  of  the  defi- 
ciency judgment  statute  has  been  simi- 
lar to  that  of  New  Jersey.  The  Code  of 
Civil  Procedure  adopted  in  territorial 
times  provided  for  the  rendition  of 
such  judgments  in  the  foreclosure  suit. 
Code,  §  847,  construed  in  Flentham  v. 
Steward,  45  Neb.  640.  Under  this  pro- 
vision it  was  held  that  while  the  mort- 
gagee might  avail  himself  either  of  a 
suit  to  foreclose  or  of  an  action  at  law 
on  the  note  or  bond,  still,  a  resort  to 
either  of  these  was  a  waiver  of  the 
right  to  employ  the  other  without  ex- 
hausting the  remedy  elected.  Clapp 
V.  Maxwell,  13  Neb.  542,  where  the 
court  said:  "  The  proceedings  to  fore- 
close this  mortgage  were  taken  under, 
and  are  controlled  by,  title  27  of 
the  Code  of  Civil  Procedure,  a  leading 
principle  of  which  seems  to  be  that, 
ordinarily,  a  mortgagor  shall  not  be 
answerable  for  a  secured  debt  upon  the 
mortgage  and  personally  at  the  same 
time,  and  that,  one  of  these  remedies 
having  been  selected,  it  must  be  ex- 
hausted  before   the  other   can   be  re- 


sorted to,  unless  first  specially  author- 
ized by  the  court.  This,  we  think,  is 
made  clear  by  a  reference  to  three  or 
four  sections  of  the  title  just  referred 
to."  Compare  Gillette  v.  Morrison,  9 
Neb.  402. 

But  after  continuing  in  effect  for 
about  forty  years,  this  section  of  the 
code  was  repealed  by  the  legislature 
and  another  section  was  amended  so 
as  to  take  away  the  right  of  the  court 
to  grant  leave  to  sue  at  law  after  fore- 
closure. Nebraska  Laws  1897,  Senate 
File  No.  108.  The  precise  efjects  of 
this  repeal  are  not  yet  apparent.  The 
attorney-general  has  written  an  opin- 
ion to  the  effect  that  the  new  statute 
does  not  prohibit  a  subsequent  action 
at  law,  but  merely,  as  in  the  A''ew 
yersey  act  quoted  above,  prevents  the 
rendition  of  such  a  judgment  in  the 
foreclosure  suit.  But  this  question  has 
not  yet  been  before  the  courts.  More- 
over, the  act  applies  on  its  face  to  all 
mortgages,  whether  existing  or  not,  and 
in  determining  the  validity  of  its  retro- 
active character  light  may  be  obtained 
from  the  adjudications  discussed  above 
in  treating  of  the  N'ew  yersey  statute. 

In  Connecticut  a  recent  statute  pro- 
vides for  the  appointment  of  appraisers 
to  ascertain  the  value  of  property  in 
the  foreclosure  suit,  but  still  leaves 
the  mortgagee  to  his  remedy  at  law  to 
recover  the  deficiency.  Connecticut 
Acts  1878,  c.  129.  But  it  has  been  held 
that  this  provision  does  not  apply  to 
the  foreclosure  of  a  judgment  lien  in 
connection  with  the  mortgage.  Gushee 
V.  Union  Knife  Co.,  54  Conn.  loi. 

In  California  and  Washington  statutes 
have  been  passed  which  in  effect  re- 
quire the  mortgagee  to  exhaust  his 
remedies  in  the  foreclosure  proceed- 
ing. California  Code,  §  726,  construed 
in  Ould  V.  Stoddard,  54  Cal.  613. 
Washington  Code,  §  632,  construed  in 
Hays  V.  Miller,  i  Wash.  Ter.  143. 

In  New  York  it  is  held  to  be  discre- 
tionary with  the  court  to  permit  the 
commencement  of  a  separate  action  to 
recover  the  deficiency  after  bringing 
the  foreclosure  suit.  Equitable  L. 
Ins.  Soc.  V.  Stevens,  63  N.  Y.  341. 

1,  Equitable  L.  Ins.  Soc.  v.  Stevens, 
63  N.  Y.  341,  where  the  court,  per 
Rapallo,  J.,  after  referring  to  the  for- 
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c.  Parties  Liable  —  (i)  Mortgagor  —  (a)  in  General.  —  The 
original  mortgagor  is,  of  course,  the  party  primarily  liable  for  the 
deficiency  judgment,  since  it  represents  the  unpaid  balance  of  his 
debt.*     The  rule  applies  not  only  to  the  maker  of  an  ordinary 


mer  practice,  said:  "  The  provisions 
of  the  Revised  Statutes  now  in  ques- 
tion were  enacted  for  the  express  pur- 
pose of  abolishing  this  oppressive 
course  of  proceeding.  Power  was 
thereby  given  to  the  court  of  equity  to 
afford  complete  relief  in  mortgage 
cases,  and  the  general  rule  was  estab- 
lished that  when  a  mortgagee  filed  his 
bill  in  equity  he  debarred  himself 
from  proceeding  at  law,  either  before 
or  after  decree." 

1.  "  It  nowhere  appears  that  the 
grantees,  or  any  of  them,  assumed  the 
payment  of  the  money  secured  by  this 
mortgage  ;  consequently,  the  only 
person  liable,  if  any  one  be,  On  the 
bond  in  question,  is  the  defendant." 
Princeton  Sav.  Bank  v.  Martin,  53  N. 
J.  Eq.  463. 

"  Savage  was  the  mortgagor,  and 
was  personally  bound  for  the  payment 
of  the  debt."  National  F.  Ins.  Co.  v. 
McKay,  21  N.  Y.  191.  See  also  Foote 
-v.  Sprague,  13  Kan.  155;  Mulcahey 
V.  Strauss,  151  111.  83;  Minchrod  v. 
Ullmann,  163  111.  25;  Wadsworth  v. 
Nevin,  64  Iowa  64. 

Tmsteea  and  Beneficiaries.  —  Where 
land  was  purchased  by  a  number  of 
persons  and  the  title  was  taken  in  the 
name  of  one  of  them  who  gave  notes 
secured  by  a  mortgage  for  the  purchase- 
price  signed  by  him  as  trustee,  it  was 
held  that  a  deficiency  judgment  might 
be  rendered  against  the  trustee,  but 
not  against  the  beneficiaries.  Farrell 
V.  Reed,  46  Neb.  258. 

And  a  conveyance  of  the  mortgaged 
premises  to  a  trustee  who,  with  his 
beneficiaries,  assumed  and  agreed  to 
pay  the  mortgage  as  a  part  of  the  pur- 
chase-price, each  beneficiary  being  en- 
titled to  a  proportionate  share  of  the 
property,  was  held  to  be  a  sufficient 
basis  for  a  deficiency  judgment  against 
all  parties.  Reynolds  7/.  Dietz,  34  Neb. 
265. 

On  Bond  of  One  of  Several  Porcliasen.  — 
A  purchase  by  three  parties  on  their 
joint  account,  one  of  them  taking  the 
title  and  giving  his  individual  bond 
for  a  part  of  the  purchase-money,  was 
held  insufficient  to  authorize  a  per- 
sonal  judgment  against  the  co-purchas- 
ers.    Williams  v.  Gillies,  75  N.  Y.  197, 


where  the  court  said:  "  Here  was  but  a 
single  act,  that  of  taking  title  and  secur- 
ing the  purchase-money,  and  the  pre- 
sumption is  that  the  name  used  in  the 
bond,  mortgage,  and  deed  was  identi- 
cal, and  there  is  not  the  slightest  cir- 
cumstance tending  to  establish  that 
the  so-called  firm  intended  to  execute 
the  bond,  any  more  than  the  mortgage, 
or  take  the  title  as  tenants  in  common. 
The  substance  of  the  transaction  was 
that  Dobbs  was  to  take  title,  and  give 
his  bond  and  mortgage  in  his  own 
name,  and  representing  himself,  and 
no  one  else,  and  this  is  not  inconsistent 
with  the  agreement  that  Raynor  and 
Gillies  were  to  have  an  interest  in  the 
speculation.  The  question  is,  who  exe- 
cuted this  bond,  and  upon  this  point 
the  intention  of  the  parties  is  material. 
2  Kent's  Com.  25.  If  the  bond  was 
not  executed  in  the  name  of  the  firm, 
nor  with  the  intention  that  it  should  be 
their  act,  can  the  vendor  claim  any 
rights  against  the  others  ?  I  think  not. 
He  transferred  the  land  to  Dobbs  and 
received  $5,000  in  cash,  and  a  mortgage 
upon  the  premises,  and  the  individual 
bond  of  Dobbs  to  secure  the  balance 
of  the  purchase-money.  This  was  the 
security  which  he  bargained  for,  and 
received,  and  intended  to  accept.  So 
far  as  he  gave  credit  to  any  one,  it  was 
to  Dobbs.  It  is  probable,  if  not  pre- 
sumable, that  he  knew  all  the  facts. 
Raynor  was  his  son-in-law  and  broker 
who  negotiated  the  sale.  I  think  the 
case  fairly  shows  that  all  the  parties, 
including  the  vendor,  intended  the 
transaction  to  be  precisely  what  it  pur- 
ports on  the  face  of  the  papers,  and 
that  neither  of  them  intended  or  sup- 
posed that  any  one  was  liable  upon  the 
bond  but  Dobbs.  Raynor  afterwards 
became  liable  for  the  proportion  of  the 
bond  represented  by  his  interest  under 
the  parol  agreement,  by  accepting  a 
deed  assuming  such  liability,  but  Gil- 
lies refused  to  accept  the  deed  tendered 
him  for  his  interest  and  assume  that 
proportion  of  the  bond  and  mortgage, 
and  judgment  was  not  even  asked 
against  them  as  co-obligors.  The  lia- 
bility based  upon  partnership  seems  to 
have  been  an  afterthought.  It  is  only 
by  artificial    and    unnatural  construc- 
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mortgage,  but  also  to  the  grantor  in  a  deed  of  trust,*  and 
to  one  who  executes  a  deed,  absolute  in  form,  but  really  given  to 
secure  the  loan.*  Of  course,  the  mortgagor's  liability  for  a  defi- 
ciency must  be  based  upon  some  express  promise,  and  where  the 
mortgage  was  executed  merely  by  way  of  securing  the  note  of 
another,  and  contains  no  covenant  to  pay  the  money,  the  mort- 
gagor is  not  liable  for  the  upaid  balance  after  the  sale  of  the 
property.' 

Against  Members  of  Unincorporated  Association.  —  Where  the  complaint 
in  the  foreclosure  of  a  mortgage  given  to  secure  the  notes  of  an 
unincorporated  association  failed  to  indicate  whether  the  suit  was 
against  the  association  itself  or  its  individual  members,  a  judg- 
ment for  deficiency  was  rendered  against  the  latter."* 

(b)  Eelease  of  Mortgagor.  —  The  mortgagor's  liability  for  a 
deficiency  may,   of    course,    be    released,  but  the  circumstances 


tion  and  inference,  changing  the  real 
character  of  the  transaction  from  what 
it  was,  that  the  liability  of  Gillies  can 
be  established,  and  I  do  not  think  there 
is  any  legal  warrant  for  it." 

1.  Butte  First  Nat.  Bank  v.  Pardee, 
i6  Mont.  390. 

2.  Boocock  V.  Phipard  (Supreme  Ct.) 
5  N.  Y.  Supp.  229,  where  the  court 
said:  "  A  loan  being  once  established, 
the  inference  is  clear  that  the  loan  cov- 
ered the  entire  balance  unpaid.  If  a 
debt  is  admitted  in  a  mortgage,  inter- 
est and  a  deficiency  judgment  will  be 
upheld.  Culver  v.  Sisson,  3  N.  Y.  264. 
The  case  of  Spencer  v.  Spencer,  95  N. 
Y.  353,  holds  that  in  case  of  a  pre-exist- 
ing debt,  if  secured  by  a  mortgage 
without  a  covenant  to  repay,  and  with- 
out a  bond,  and  in  the  absence  of  any 
evidence  to  the  contrary,  it  will  be  as- 
sumed that  the  loan  was  advanced 
upon  the  written  contract  executed  at 
the  time.  Here  there  is  proof  that  the 
advance  is  not  made  upon  the  writing 
executed  at  the  time.  The  deed  was 
absolute,  and  it  was  given  to  secure  a 
loan.  The  mortgagor  was  entitled  to 
have  it  foreclosed  as  a  mortgage. 
Smidt  V.  Jackson,  11  Hun  (N.  Y.)  361. 
When  a  deed  is  given  for  a  debt  the 
debt  must  be  fully  paid.  Despard  v. 
Walbridge,  15  N.  Y.  374." 

8.  Halderman  v.  Woodward,  22  Kan. 

734- 

4.  Goodlett  V.  St.  Elmo  Invest.  Co., 
94  Cal.  297,  where  the  court  said: 
"  The  real  question  is  whether,  upon 
the  uncontradicted  allegations  of  the 
complaint,  the  plaintiff  was  entitled  to 
a  deficiency  judgment  against  the  indi- 


vidual members  of  the  association,  all 
of  them  having  been  duly  served  with 
process,  or,  what  amounts  to  the  same 
thing,  having  appeared  and  answered 
to  the  merits.  The  answers  of  the  de- 
fendants do  not  put  in  issue  the  genuine- 
ness and  due  execution  of  the  articles  of 
association  of  the  St.  Elmo  Investment 
Company  as  set  out  in  the  complaint; 
in  other  words,  the  formation  of  the 
company,  its  date,  its  original  mem- 
bership, and  the  terms  of  association 
are  admitted,  and  it  does  not  seem  to 
be  controverted  that  the  members  sus- 
tained towards  each  other  the  relation 
of  partners,  and  were  jointly  liable  as 
such  to  third  persons  upon  obligations 
of  the  company  incurred  while  they 
were  such  members.  The  defendant 
Merrill  alone  alleges  that  he  assigned 
his  shares  and  ceased  to  be  a  member 
of  the  company  as  soon  as  its  shares 
were  issued,  but  he  does  not  make  it 
clear  that  this  was  prior  to  the  execu- 
tion of  the  notes  and  mortgage  in  suit. 
The  authority  of  Lowell  to  make  the 
notes  sued  on  in  the  name  or  on  behalf 
of  the  company  is  denied  in  the  several 
answers,  but  the  judgment  of  the  court 
distinctly  and  necessarily  implies  that 
he  had  such  authority,  and  that  the 
notes  bound  the  company,  and  there- 
fore bound  its  members.  We  think 
that  on  the  findings  implied  in  the  de- 
cree and  the  admissions  in  the  plead- 
ings the  plaintiff  was  entitled  to  a  defi- 
ciency judgment  against  those  persons 
who  were  the  members  of  the  St.  Elmo 
Investment  Company  at  the  date  of  the 
execution  of  the  notes  in  suit."  See 
to  the  same  effect,  Palmer  v,  St.  Elmo 
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constituting  such  a  release  must  be  strong  and  unequivocal. 
The  mere  acceptance  by  the  mortgagee  of  a  second  mortgage 
on  the  premises  from  a  grantee  will  not  effect  a  release.*  Nor 
will  the  purchase  by  the  mortgagee  of  the  mortgaged  premises 
at  the  foreclosure  sale  ipso  facto  effect  a  release  of  the  mortgagor 
from  his  liability  for  the  deficiency.*  Where  a  decree  directing 
that  the  mortgagor  be  released  from  liability  is  afterwards  suffi- 
ciently modified,  the  mortgagor  will  still  be  bound.' 

By  Arrangement  with  Grantee  of  Mortgagor.  —  In  New  jfersey,  the  lia- 
biUty  of  the  mortgagor  for  a  deficiency  judgment  is  not  affected 
by  the  fact  that  the  mortgagee  effects  an  arrangement  with  a 
grantee  of  the  premises  to  release  a  portion  of  the  land  at  a  less  price 
than  that  for  which  he  had  made  a  similar  agreement  with  the  mort- 
gagor.* But  in  New  Yorky  the  abrogation  by  an  agreement  between 


Invest.  Co.,  (Cal.  1892)29  Pac.  Fep.  507; 
Flagg  V.  St.  Elmo  Invest.  Co.,  (Cal. 
1892)  30  Pac.  Fep.  579. 

1.  Connecticut  Mut.  L.  Ins.  Co.  7/. 
Tyler,  8  Biss.  (U.  S.)  369,  the  court,  per 
Drummond,  J.,  saying:  "  It  is  said  that 
there  was  a  novation  tnade  by  the  par- 
ties, because  Tyler  purchased  the  prop- 
erty subject  to  the  two  prior  mort- 
gages, and  agreed  to  pay  them  off,  and 
that  when  the  mortgage  was  made  by 
Tyler  to  the  plaintiff,  there  was  a  rati- 
fication and  recognition  of  the  two 
mortgages  already  made.  But  there 
is  nothing  upon  the  face  of  the  papers 
or  in  the  proofs  to  show  that  the  plain- 
tiff ever  released  Mr.  Shepard  from  the 
obligation  of  his  mortgage,  and,  of 
course,  there  could  not  be  a  novation 
unless  there  was  a  release  of  his  obli- 
gation, and  some  other  person  substi- 
tuted for  the  payment  of  what  was  due 
by  him.  for  instance,  Mr.  Tyler;  but 
there  is  nothing  to  show  that  the  plain- 
tiff agreed  to  look  to  Mr.  Tyler  for  the 
payment  of  the  Shepard  mortgage, 
and  to  release  the  latter.  Conse- 
quently, one  of  the  main  elements  of  a 
novation  was  wanting  in  the  case. 
The  property  having  been  sold  for  less 
than  the  amount  of  the  debts  due,  the 
plaintiff  is  clearly  entitled  to  a  personal 
decree  against  Mr.  Shepard,  and  also 
against  Mr.  Tyler  for  the  balance  due." 

2.  Young  V.  Clifford.  61  Mo.  App. 
450.  Compare  Watson  v.  Hawkins,  60 
Mo.  550;  Wolfe's  Appeal,  no  Pa.  St. 
126. 

3.  Mulcahey  v.  Strauss,  151  111.  83, 
the  court  saying:  "  It  is  true  that,  by 
the  decree  entered  at  the  November 
term,  1892,  Daniel  Mulcahey,  Jr.,  was 
ordered  to  execute  a  deed  of  the  land 


to  his  father,  and  was  to  be  released 
from  any  personal  obligation  to  pay 
the  mortgage,  the  payment  of  which 
was  to  be  assumed  by  his  father.  But 
this  decree  was  finally  changed  and 
modified,  and  the  land  was  conveyed 
back  to  Daniel  Mulcahey,  Jr.,  and  he 
executed  a  declaration  of  trust,  in 
which  he  acknowledged  that  he  held 
the  land  in  trust  '  to  pay  the  mortgage 
debt  now  due  on  said  premises.'  Even 
if  the  decree  of  the  November  term, 
1892,  could  have  had  the  effect  of  re- 
leasing Daniel  Mulcahey,  Jr.,  from  his 
personal  obligation  to  appellee,  and  as 
between  her  and  himself,  we  think 
that,  by  the  subsequent  change  in  the 
decree,  and  the  deed  and  declaration  of 
trust  executed  in  pursuance  of  the  set- 
tlement between  the  parties,  such  re- 
lease was  abrogated,  and  the  original 
obligation  created  by  the  notes  and 
mortgage  was  restored." 

4.  Woodruff  V.  Stickle,  28  N.  J.  Eq. 
549,  where  the  chancellor  said:  "  He 
was  under  obligation  to  release  on  cer- 
tain conditions,  but  those  conditions 
were  intended  merely  for  his  own  pro- 
tection. He  was  not  to  be  required  to 
release  on  receipt  of  a  less  sum  on  ac- 
count of  the  mortgage  money  than  the 
part  released  would  amount  to  at  $300 
per  acre,  and  not  at  all  except  on  re- 
ceipt of  at  least  $500  on  account  of  the 
mortgage  d,ebt.  He  was,  of  course,  at 
liberty,  as  between  him  and  the  mort- 
gagees, while  they  were  the  owners  of 
the  property,  to  release,  if  he  saw  fit  to 
do  so,  without  consideration.  He  was 
bound  to  their  grantee  by  the  agree- 
ment to  release.  Indeed,  they  do  not 
complain  because  he  released,  but  be- 
cause he  did   not  receive  a  larger  sum 
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the  mortgagee  and  purchaser  of  a  clause  by  which  the  mortgagor 
was  entitled,  upon  making  payment,  to  effect  a  release  of  any  por- 
tion of  the  mortgaged  premises  was  held  to  relieve  the  latter  from 
liability.*  And  in  Connecticut,  a  release  by  the  mortgagee  to  the 
grantee  of  a  portion  of  the  premises  was  considered  sufficient  to 
relieve  the  mortgagor  from  liability  for  a  deficiency  judgment.* 

Mere  Conveyance  by  Mortgagor  Not  a  Belease.  —  Of  course,  the  primary 
liability  of  the  mortgagor  cannot  be  shifted  by  a  mere  conveyance 
to  another  without  an  express  agreement  that  the  grantee  shall  be 
substituted.'  Neither  can  the  mortgagor  compel  the  mortgagee 
to  file  his  bill  against  the  assuming  purchaser.* 

Extension  of  Time  to  Mortgagor's  Grantee.  —  Where  the  mortgagee  makes 
an  agreement  with  the  purchaser  who  has  assumed  the  mortgage, 
extending  the  time  of  payment,  such  extension  will  in  most  states 
release  the  original  mortgagor  from  liability  for  a  deficiency  judg- 
ment,* although  it  is  made  "  with  the  express  understanding  that 
the  said  bond  and  the  mortgage  should  remain  in  every  other 
respect  unaffected  by  said  agreement."  •     In  loiva,  however,  the 


of  money  as  a  consideration  for  the  re- 
lease. There  is  no  evidence,  however, 
and  it  is  not  even  alleged,  that  he  did 
not  receive  the  full  value  of  the  prem- 
ises released.  The  price  of  $300  per 
acre  was  fixed  for  his  protection,  not 
theirs.  It  does  not  appear  that  his  re- 
lease wrought  any  injury  to  them.  If 
he  received  the  full  value  of  the  land 
released  as  consideration  for  the  re- 
lease (and,  as  before  remarked,  there 
is  no  evidence  or  allegation  that  he 
did  not),  they  have  sustained  no  in- 
jury. They  did  not  notify  him  not  to 
release  at  a  less  price  than  $300  an 
acre.  They  do  not  appear  to  have  been 
deprived  of  any  right." 

1.  Paine  v.  Jones,  76  N.  Y.  274. 

2.  Townsend  Sav.  Bank  v.  Munson, 
47  Conn.  390.  The  court,  however, 
did  not  regard  the  fact  that  the  mort- 
gagee had  accepted  interest  from  and 
sent  notices  to  the  purchaser  as  con- 
stituting a   release  of  the  mortgagor. 

8.  McKinley-Lanning  L.  &  T.  Co.  v. 
Bassett,  (Kan.  App.  180)  46  Pac.  Rep. 
999;  Corning  v.  Burton,  102  Mich.  86, 
96;  Wadsworth  v.  Lyon,  93  N.  Y.  201. 

4.  Marsh  v.   Pike,   10  Paige  (N.  Y.) 

595- 

6.  George  v.  Andrews,  60  Md.  26; 
Metz  V.  Todd,  36  Mich.  473;  Spencer  v. 
Spencer,  95  N.  Y.  353;  CJark  v.  Mack- 
in,  95  N.  Y.  346;  Murray  v.  Marshall, 
94  N.  Y.  611.  Compare  Gahn  v. 
Niemcewicz,  il  Wend.  (N.  Y.)  312, 
affirming  3  Paige  (N.  Y.)  614;  Bunnell 


V.    Carter,    (Utah    1896)  46   Pac.    Rep. 
755;     Francisco    v.    Shelton,     85    Va. 

779- 

The  following  cases  to  the  contrary 
may  now  be  regarded  as  overruled  by 
the  Netu  York  authorities  above  cited: 
Jester  v.  Sterling,  25  Hun  (N.  Y.)  344; 
Meyer  z/.  Lathrop,  10  Hun  (N.  Y.)66; 
Penfield  v.  Goodrich,  10  Hun  (N.  Y.) 
41.  In  the  latter  case,  however,  there 
was  no  assumption  of  the  debt  by  the 
purchaser. 

6.  Calvo  7/.  Davies,  73  N.  Y.  211, 
where  Andrews,  J.,  said:  "  The  '  un- 
derstanding '  that  the  mortgage  should 
in  all  other  respects  remain  unaffected 
by  the  agreement,  except  as  to  the  time 
of  payment,  emphasizes  the  one  pur- 
pose of  the  agreement,  viz.,  to  extend 
the  time  of  payment.  The  other  stipula- 
tions in  the  mortgage  were  to  remain 
in  force  as  if  the  agreement  extending 
the  time  had  not  been  made.  It  would 
be  a  forced  and  unnatural  construction 
to  hold  that  the  parlies. designed  to  re- 
serve to  the  creditor  a  right  to  proceed 
at  once  against  Davies,  which  would 
enable  the  plaintiff  to  defeat  the  sole 
purpose  of  the  agreement.  The  court, 
in  Clagett  v.  Salmon,  5  Gill.  &  J.  (Md.) 
314  affirmed  the  decree  of  the  chan- 
cellor, who  held  that  the  extension  re- 
lied upon  in  that  case  was  consistent 
with  the  obligation  entered  into  by  the 
sureties,  and  the  agreement  expressly 
provided  that  it  should  not  interfere 
with  or  invalidate    the   liability  of  the 
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contrary  rule  prevails,*  and  In  Rhode  Island,  a  release  from  the 
mortgagee  to  the  assuming  purchaser  of  all  claims  and  demands 
arising  from  such  assumption  does  not  discharge  the  mortgage 
lien.* 

Extension  to  Non-assuming  Purchasers.  —  It  is  held  in  Illinois  that  an 
extension  of  time  of  payment  to  a  grantee  who  has  purchased 
merely  subject  to  the  mortgage,  without  assuming  it,  will  not 
operate  to  release  the  mortgage  lien.^  But  in  a  recent  Utah  case 
where,  during  the  extended  period,  the-  property  became  insuffi- 
cient to  meet  the  mortgage  debt,  the  mortgagor  was  held  to  be 
released  though  his  grantees,  to  whom  the  extension  had  been 
granted,  had  not  assumed  payment.* 


sureties  on   the  mortgage  executed  by 
them." 

1.  Corbett  v.  Waterman,  ii  Iowa  86, 
the  court,  per  Wright,  J.,  saying: 
"  While  in  equity,  as  between  the 
parties  to  the  deed,  the  vendor  is  re- 
garded as  the  surety,  and  the  vendee 
as  the  principal  debtor,  the  mortgagee 
may  treat  them  both  as  principal 
debtors  as  to  him,  and  have  a  personal 
decree  against  either  or  both.  And  un- 
til he  has  done  some  act,  or  it  in  some 
manner  sufficiently  appears  that  he 
recognizes  the  purchaser  or  vendee  as 
the  principal  and  the  original  mort- 
gagor as  surety  merely,  both  of  them 
will,  as  to  such  mortgagor,  be  treated  as 
principals.  It  would  not  be  claimed, 
of  course,  and  is  not  in  this  place,  that 
if  both  are  principals,  the  extension  of 
time  to  the  vendee,  in  the  absence  of 
fraud  or  collusion,  would  have  the 
effect  of  releasing  the  mortgagor  from 
his  personal  liability.  But  it  is  claimed 
that  the  extension  of  time  to  Hopkins 
for  z'rt/«a(5/<' consideration  was  in  equity 
treating  him  as  \.)\&  principal  debtor^  and 
Waterman  as  the  surety.  It  may  be 
that  this  agreement  had  the  effect  of 
recognizing  Hopkins  as  a  principal 
debtor.  The  agreement,  however,  did 
not  make  him  so,  for  he  was  this  be- 
fore. Then  the  material  inquiry  is, 
did  it  have  the  effect  of  making  Hop- 
kins the  debtor  and  Waterman  the  surety 
as  to  Corbett  ?  He  was  not,  as  to  Cor- 
bett, such  surety  before,  and  was  not 
afterwards,  unless  this  agreement  had 
that  effect  in  equity.  And  we  can  see 
no  good  reason  for  giving  it  this  effect. 
The  language  of  the  agreement  is  quite 
as  consistent  with  the  idea  that  the 
mortgagee  still  regarded  the  mortgagor 
liable  as  a  principal,  as  that  he  de- 
signed placing  him  in  the  position  of  or 


recognizing  him  as  a  surety,  and  there 
is  nothing  in  it  from  which  the  mort- 
gagor could  be  led  to  infer  that  he  was 
to  be  so  treated,  or  that  he  was  likely 
to  be  misled  thereby." 

2.  Knowles  v.  Carpenter,  8  R.  I.  548. 

3.  Maher  v.  Lanfrom,  86  111.  518. 

4.  Bunnell  v.  Carter,  (Utah  1896)  46 
Pac.  Rep.  755,  where  the  court  reasons 
as  follows:  "  While  no  strict  and  tech- 
nical relation  of  principal  and  surety 
arose  between  Carter,  the  mortgagee, 
and  his  grantee,  Dooley  or  Campbell, 
from  the  conveyance  of  the  land  sub- 
ject to  the  mortgage,  still  an  equity 
did  arise  which  could  not  be  taken 
from  the  mortgagor  without  his  con- 
sent, and  which  bears  a  close  resem- 
blance to  the  equitable  right  of  a  surety 
the  terms  of  whose  contract  have  been 
modified.  Dooley  or  Campbell,  as 
grantees  of  Carter,  could  not  properly 
be  denominated  '  principal  debtors,' 
because  they  owed  no  debt;  and  yet 
the  land  which  they  owned  was  the 
primary  fund  for  the  payment  of  the 
mortgage,  and  the  mortgaged  property 
stands  liable  to  the  extent  of  its  value 
for  the  payment  of  the  mortgage.  So, 
as  grantee  with  respect  to  the  land, 
and  to  the  extent  of  its  value  only, 
they  stand  in  the  relation  of  prin- 
cipal debtors,  and  to  this  extent  only 
the  mortgagor  has  the  equities  of  a 
surety.  This  result  follows  from  the 
right  of  subrogation  which  inheres  to 
the  original  conveyance  from  Carter  to 
Dooley,  made  subject  to  the  mortgage 
which  Carter  executed.  As  against 
Dooley,  Carter  had  the  right  to  require 
that  the  land  should  be  first  exhausted 
in  payment  of  his  mortgage.  The 
amount  of  the  mortgage  was  deducted 
from  the  purchase  price,  the  tacit  un- 
derstanding, at   least,   being   that   the 
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A  Discharge  of  the  Mortgagor  in  Bankruptcy  will  prevent  the  rendition 
of  a  deficiency  judgment  against  him,  though  a  decree  of  foreclos- 
ure may  still  be  rendered.* 

(c)  Effect  of  Mortgage  Alone  in  Determining  Mortgagor's  Liability  for  Defi- 
ciency. —  While  the  early  English  authorities  indicate  a  different 
view,*  it  is  the  rule  in  this  country  that  where  no  bond  or  note 
accompanies  the  mortgage,  the  latter  must  contain  an  express 
covenant  for  the  payment  of  the  debt,  or  the  mortgagor  is  not 
liable  for  a  deficiency,*  though,  of  course,  the  debtor  may  appear 
and  consent  to  the  rendition  of  a  personal  judgment  against  him.* 


land  should  pay  the  debt  as  far.as  it 
would  go.  Through  this  right  of  sub- 
rogation, the  mortgagor,  after  convey- 
ance, and  after  maturity  of  the  mort- 
gage, may  pay  the  debt  and  secure  his 
safety  upon  the  land.  This  was  a 
right  that  Carter  had  which  could 
not  be  invaded  with  impunity.  But  it 
was  invaded  when  the  mortgagee  and 
the  grantee  extended  the  time  of  pay- 
ment without  the  knowledge  or  consent 
of  Carter.  They,  for  the  time  at  least, 
took  away  Carter's  right  of  subroga- 
tion, and  imposed  upon  him  a  new  risk 
not  anticipated  and  never  consented 
to.  The  value  of  the  land  at  the  ma- 
turity of  the  notes  was  more  than 
sufficient  to  pay  the  mortgage.  By  the 
extension  increased  accumulations  of 
interest  were  to  be  expected.  The 
mortgagee  had  no  right  to  modify  or 
destroy  Carter's  original  right  of  sub- 
rogation. In  making  the  extension  he 
acted  at  his  peril.  The  grantees,  Dooley 
and  Campbell,  stood  in  quasi  relation 
of  principal  debtors,  only  in  respect  to 
the  value  of  the  land  as  the  primary 
fund  and  to  the  extent  of  its  value. 
That  value  being  less  than  the  mort- 
gage debt,  they  owed  no  debt  or  obli- 
gation whatever  beyond  it;  but  the 
mortgagor  stood  to  the  end  as  he  was 
in  the  beginning,  the  sole  principal 
debtor,  but  on  account  of  the  depre- 
ciation in  the  value  of  the  mortgaged 
security,  liable  only  to  the  extent  of 
the  value  of  the  land,  which  is  shown 
to  have  depreciated  during  the  time  of 
the  extension  of  the  notes,  and  to  be 
less  in  value  than  the  face  of  the  mort- 
gage. The  measure  of  his  injury  was 
his  right  of  subrogation,  and  that  was 
necessarily  measured  by  the  value  of 
the  land.  The  extension  of  time  took 
away  his  right  of  subrogation  and 
discharged  him  to  the  extent  of  the 
value  of  the  land." 
■     1.  Roberts  v.  Wood,  38  Wis.  60. 


2.  King  V.  King,  3  P.  Wms.  358; 
Ancaster  v.  Mayer,  i  Bro.  Ch.  464. 

3.  Demond  v.  Crary,  9  Fed.  Rep.  750; 
Hunt  V.  Lewin,  4  Stew.  &  P.  (Ala.)  138; 
Fletcher  v.  Holmes,  25  Ind.  458;  Hoag 
V.  Starr,  69  III.  362. 

Mortgage  to  Secure  Third  Party's 
Notes.  —  Hence,  where  a  mortgage  was 
given  to  secure  the  payment  of  a  third 
party's  notes,  but  contained  no  cove- 
nant to  pay  the  debt,  it  was  held  errone- 
ous to  enter  a  personal  decree  against 
the  mortgagor  for  a  deficiency.  Hoag 
V.  Starr,  69  111.  362,  where  the  mort- 
gage concluded  as  follows:  "  Pro- 
vided, always  and  these  presents  are 
upon  this  express  condition,  that  if  the 
said  party  of  the  first  part,  his  heirs, 
executors,  or  administrators,  shall  well 
and  truly  pay  or  cause  to  be  paid  to 
the  said  party  of  the  second  part,  his 
heirs  or  assigns,  the  aforesaid  sum  of 
money,  with  such  interest  thereon  at 
the  time  and  in  the  manner  specified 
in  the  above-mentioned  three  promis- 
sory notes  of  $400  each,  according  to 
the  true  intent  and  meaning  thereof, 
then  these  presents  and  everything 
herein  expressed  shall  be  absolutely 
null  and  void."  The  court  thus  con- 
strued the  foregoing  clause:  "  If  Hoag 
pays  or  causes  to  be  paid  the  notes 
executed  by  Tompkins,  then  the  mort- 
gage shall  be  void,  otherwise  the  mort- 
gage shall  remain  in  force  and  security 
for  the  payment  of  the  notes.  While 
this  provision  holds  the  lands  in  se- 
curity for  the  payment  of  Tompkins's 
notes  until  they  are  paid,  it  does  not 
render  Hoag  personally  liable  in  any 
manner  whatever  for  the  amount  of 
the  notes.  By  the  mortgage,  Stafr 
held  the  lands  therein  described  as  se- 
curity for  the  debt  of  Tompkins,  but 
Hoag  did  not,  by  the  terms  of  the 
mortgage,  become  personally  liable  for 
the  debt." 

4.  Fletcher  v.  Holmes,  25  Ind.  458. 
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Statatory  Frovisiona  Affecting  the  Subject.  —  In  not  a  few  of  the  states 
there  are  statutory  provisions  declaratory  of  this  doctrine,  and 
which  in  terms  confine  the  remedy  of  the  mortgagee  to  the  prop- 
erty in  cases  where  there  is  no  accompanying  bond  and  the  mort- 
gage is  without  an  express  covenant  to  pay.* 


1.   California.  —  Code  1872,  §  2928. 

Indiana.  —  Rev.  Laws  1876,  vol.  2,  p. 
261. 

Michigan.  —  Howell's  Stat.,  §  5656, 
applied  in  Gage  v.  Jenkinson,  58  Mich. 
169. 

A'ew  York.  —  i  Rev.  Stat.,  p.  738, 
§  139,  construed  in  Hone  v.  Fisher,  2 
Barb.  Ch.  (N.  Y.)  559;  Coleman  v.  Van 
Rensselaer,  44  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  370;  Vrooman  v.  Dunlap, 
30  Barb.  (N.  Y.)  205;  Bowery  Nat. 
Bank  v.  Duncan,  12  Hun  (N.  Y.)4o8; 
Scott  V.  Monell,  i  Redf.  (N.  Y.) 
443;  Gaylord  v.  Knapp,  15  Hun  (N. 
Y.)  87. 

Oregon. — Gen.  Laws,  p.  516. 

Washington.  —  2  Hill's  Code,  §626, 
construed  in  California  Bank  v.  Dyer, 
14  Wash.  279. 

Wisconsin.  —  Rev.      Stat.      1871,     p. 

"43- 

Wyoming.  — Comp.  Laws,  c.  3,  §  6. 

The  New  York  Statute,  which  appears 
to  be  the  pioneer  and  model  of  this 
class  of  legislation,  is  as  follows:  "  No 
mortgage  shall  be  construed  as  imply- 
ing a  covenant  for  the  payment  of  the 
sum  intended  to  be  secured;  and  where 
there  shall  be  no  express  covenant  for 
such  payment  contained  in  the  mort- 
gage, and  no  bond  or  other  separate  in- 
strument to  secure  such  pay*ment  shall 
have  been  given,  the  remedies  of  the 
mortgagee  shall  be  confined  to  the 
lands  mentioned  in  the  mortgage."  i 
Rev.  Stat.  738,  §  139;  i  Birdseye  Rev. 
Stat.  N.  Y.  (ist  ed.),  p.  824,  §  4. 

Scope  and  Effect  of  the  Statute.  —  Such 
a  statute,  while  referring  in  terms  to 
mortgages  only,  is  equally  applicable 
to  a  deed  absolute  on  its  face,  but  taken 
as  a  mere  security  for  the  repayment 
of  the  consideration.  Hone  v.  Fisher, 
2  Barb.  Ch.  (N.  Y.)  559;  Demond  v. 
Crary,  9  Fed.  Rep.  750. 

Where  a  mortgage  is  taken  for  the 
security  of  a  pre-existing  debt  with  the 
intention  of  discharging  the  latter,  and 
there  is  no  express  covenant  of  repay- 
ment, the  mortgagee  under  such  a 
statute  is  not  entitled  to  a  personal 
judgment.  Hone  v.  Fisher,  2  Barb. 
Ch.  (N.  Y.)  559- 

But  in  the  federal  courts  the  statute 


has  been  construed  as  having  the  effect 
that  an  action  for  the  mortgage  debt 
cannot  be  sustained  merely  by  the  pro- 
duction of  the  mortgage,  and  it  is  held 
not  to  prevent  a  recovery  of  the  debt 
when  proved  by  other  competent  evi- 
dence. Demond  v.  Crary,  g  Fed.  Rep. 
750,  where  the  court  said  of  the  circum- 
stances in  the  case:  "  Here  is  not  the 
mere  transaction  of  loaning  money  and 
taking  either  a  technical  mortgage  or 
an  absolute  deed  for  security.  When 
the  plaintiff  paid  the  money  for  the 
defendant,  as  his  surety,  the  law  raised 
the  promise  at  once  from  the  defendant 
to  repay  it;  and  a  cause  of  action  ac- 
crued for  it  immediately,  and  that  is 
the  cause  of  action  in  suit.  The  proof 
of  it  consists  in  transactions  entirely 
separate  from  the  deed.  The  convey- 
ance was  not  taken  in  satisfaction  of 
this  pre-existing  debt;  neither  was  it 
any  consideration  for  the  debt.  Noth- 
ing rests  upon  any  implication  in  the 
deed.  The  statute  was  not  intended 
to  take  away  perfected  causes  of 
action,  which  could  be  proved  without 
violating  it,  and  the  proof  of  this  cause 
of  action  is  not  touched  by  it.  This 
view  is  the  more  satisfactory  because 
upholding  the  suit  for  the  plaintiff  will 
not  enable  him  to  collect  any  more  than 
his  just  due,  however  ample  the  se- 
curity may  be;  and  if  the  suit  failed, 
and  the  security  should  be  inadequate, 
he  might,  for  want  of  ability  to  main- 
tain the  suit,  lose  some  part  of  what 
justly  belongs  to  him." 

So,  where  a  creditor  takes  in  payment 
of  his  debt  a  deed  which  he  elects  to 
treat  as  a  mortgage  conditioned  on  the 
payment  of  certain  notes  afterwards 
executed  by  the  debtor,  it  seems  that 
the  tase  is  one  which  falls  within  the 
terms  of  the  statute;  at  any  rate,  if  the 
creditor  brings  a  suit  and  takes  a  de- 
cree of  foreclosure  only,  without  seek- 
ing personal  judgment,  his  remedy  is 
exhausted.  California  Bank  v.  Dyer, 
14  Wash.  279. 

A  recital  in  a  mortgage  executed  by 
a  married  woman  without  an  accom- 
panying bond,  that  the  instrument  is 
intended  as  security  for  the  repayment 
of  a  sum  advanced   her  for  her  benefit 
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(2)  Estate  of  Deceased  Mortgagor.  —  The  mortgagor's  death 
does  not,  of  course,  discharge  the  liability  for  a  deficiency  judg- 
ment, and  it  remains  a  valid  claim  against  his  estate.* 

Personal  Bepresentatives  Not  Individually  Liable.  —  But,  of  Course,  the 
representatives  of  the  mortgagor  do  not  become  personally  liable 
for  the  deficiency,  and  a  judgment  which  makes  them  so  is 
erroneous.* 


and  upon  the  credit  of  her  separate 
estate,  which  is  thereby  charged,  has 
been  held  not  to  constitute  an  express 
covenant  within  the  meaning  of  the 
statute.  Mack  v.  Austin,  95  N.  Y.  513, 
where  the  court  said:  "  The  argument 
then  is  that  a  loan  on  the  credit  of  her 
separate  estate  generally  is  meant,  and 
is  the  precise  equivalent  of  a  loan  upon 
her  personal  credit,  and  so  there  is  an 
admission  of  an  existing  personal  debt. 
Even  then  the  covenant  to  pay  would 
only  be  present  by  implication,  and  no 
express  covenant  would  exist.  Doubt- 
less, if  the  plaintiff  was  suing  upon  an 
original  loan,  and  using  the  admission 
as  evidence,  it  might  serve  to  raise  an 
implied  promise  to  pay,  but  no  such 
cause  of  action  is  pleaded.  That  al- 
leged rests  wholly  upon  the  mortgage, 
and  can  only  be  sustained  by  the  pres- 
ence in  its  terms  of  an  express  cove- 
nant. In  SufSeld  v.  Baskervil,  2  Mod. 
36,  an  admission  of  a  loan  made  to 
the  mortgagor  was  held  ineffectual  for 
a  purpose  like  the  present." 

Under  a  mortgage  executed  to  sev- 
eral creditors  and  conditioned  for  the 
payment  of  a  specific  sum  to  each,  but 
containing  no  personal  covenant,  none 
of  the  mortgagees  can  claim  security 
for  any  greater  amount  than  that 
named  in  the  mortgage.  Shelden  v. 
Erskine,  78  Mich.  627. 

1.  Mississippi.  —  Weir  v.  Field,  67 
Miss.  292. 

Nebraska.  —  Null  v.  Jones,  5  Neb. 
500. 

New  York.  —  Glacius  v.  Fogel,  88 
N.  Y.  434;  Leonard  v.  Morris,  9  Paige 
(N.  Y.)  90. 

South  Carolina.  —  Compare  Gray  v. 
Toomer,  5  Rich.  L.  (S.  Car.)  261. 

In  Glacius  v.  Fogel,  88  N.  Y.  434, 
Miller,  J.,  said:  "  The  rule  stated  is 
well  settled,  and  if  any  different  one 
was  adopted  the  execution  of  a  bond 
would  be  an  idle  ceremony  in  case  of 
the  maker's  death.  The  code,  §  167, 
which  provides  that  in  actions  to  fore- 
close mortgages,  if  the  mortgage  debt  be 
secured  by  the  covenant  or  obligation 


of  any  person  other  than  the  mort- 
gagor, such  person  may  be  made  a 
party,  and  the  court  may  adjudge  pay- 
ment of  the  residue  of  such  debt  re- 
maining unsatisfied  after  the  sale  of 
the  mortgaged  premises  against  such 
other  person,  and  may  enforce  such 
judgment,  is  not  inconsistent  with  the 
rule  already  stated  and  in  no  way  in- 
terferes with  the  liability  of  the  estate 
of  a  deceased  mortgagor." 

2.  Pillow  V.  Sentelle,  49  Ark.  430; 
Hodgdon  v.  Heidman,  66  Iowa  645; 
Hill  V.  Townley,  45  Minn.  167;  Rhodes 
V.  Evans,  Clarke  Ch.  (N.  Y.)  168. 

California  and  Indiana.  —  In  Califor- 
nia it  is  held  that  no  judgment  for  a 
deficiency  can  be  rendered  against  the 
personal  representative  of  the  mort- 
gagor, but  that  the  amount  of  the  de- 
ficiency must  be  obtained  in  the  due 
course  of  administration.  Pechaud  v. 
Rinquet,  21  Cal.  76.  Compare  Fallon 
V.  Butler,  21  Cal.  24;  Cowell  v.  Bucke- 
lew,  14  Cal.  640. 

The  same  rule  was  announced  in  an 
early  Indiana  case.  Newkirk  v.  Bur- 
son,  21  Ind.  129.  And  at  any  rate,  no 
judgment  for  deficiency  can  be  ren- 
dered in  the  foreclosure  of  a  decedent's 
mortgage  in  that  state,  unless  the  per- 
sonal representative  is  a  party.  Rod- 
man V.  Rodman,  64  Ind.  65. 

In  New  Jersey  it  is  held  that  unless 
the  mortgage  is  presented  as  a  claim 
against  the  estate  within  the  time  re- 
quired by  the  statute,  the  personal 
representatives  are  not  liable  for  a  de- 
ficiency. Mutual  Ben.  L.  Ins.  Co.  v. 
Howell,  32  N.  J.  Eq.  146,  where  the 
court  said:  "  Where  an  executor  or  ad- 
ministrator is  sued  in  a  foreclosure 
suit  for  deficiency,  unless  it  appears  to 
be  clear  that  a  decree  should  be  made 
against  him,  requiring  him  to  pay  the 
deficiency  as  soon  as  it  shall  have  been 
ascertained,  and  consequently  that  no 
rights  of  other  creditors  will  be  preju- 
diced by  such  decree  and  the  execution 
thereof,  there  will  be  no  decree  against 
him.  The  decree,  if  made  at  all,  un- 
less where   the   executor   or   adminis- 
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The  Mortgagor's  Heirs  are  not  personally  liable  for  a  deficiency 
judgment ; '  but  the  property  of  the  deceased  mortgagor  in 
their  hands  may  be  subject  to  the  satisfaction  of  the  deficiency 
by  the  proper  proceedings.* 

Property  in  Hands  of  Legatee.  —  So  the  property  of  the  mortgagor 
may  be  followed  into  the  hands  of  his  legatee  in  order  to  satisfy 
the  deficiency  judgment.' 

Eesort  Must  First  be  Had  to  the  Personal  Estate  of  the  mortgagor,  and 
if  this  fails,  the  remedy  against  the  heirs  and  devisees  is  then 
available.* 

(3)  Purchaser  Assuming  Mortgage  —  (a)  In  General.  —  It  has 
become  a  well-settled  principle  of  this  branch  of  the  law  that  one 
who  purchases  the  mortgaged  premises  and  assumes  as  a  part  of 
the  consideration  for  such  purchase  the  payment  of  the  mortgage 


I 


trator  is  liable  at  law  or  in  equity  to 
the  payment  of  the  deficiency,  will  be 
for  the  payment  of  the  deficiency  only 
in  a  due  course  of  administration. 
The  statute  (Rev.,  p.  rrg)  authorizes 
this  court  to  make  a  decree  for  de- 
ficiency against  any  party  to  the  suit 
who  is  liable  at  law  or  in  equity  for  the 
payment  thereof,  and  unless  the  ex- 
ecutor or  administrator  is  liable  at  law 
or  in  equity  to  pay  the  deficiency,  there 
will  be  no  decree.  Leonard  v.  Morris, 
q  Paige  (N.  Y.)  90;  Jones,  Mortgages, 

§  1717" 

In  Minnesota  the  mortgage  debt  must 
be  presented  and  allowed  as  other 
claims.   Hill  v.  Townley,  45  Minn.  167. 

In  Nebraska  it  seems  that  the  failure 
to  present  the  claim  will  require  the 
mortgagee  to  satisfy  his  debt  from  the 
mortgaged  property  and  prevent  him 
from  resorting  to  the  general  assets  of 
the  estate.     Null  v.  Jones,  5  Neb.  500. 

Under  the  New  York  Statute  it  has 
been  held  that  a  subsequent  action 
against  the  personal  representative  for 
a  deficiency  could  only  be  maintained 
by  leave  of  court.  Scofield  v.  Doscher, 
ID  Hun  (N.  Y.)  582,  affirmed  72  N.  Y. 
491. 

In  Ohio  a  foreclosure  suit  against  the 
estate  of  a  deceased  mortgagor  may  be 
commenced  before  the  expiration  of 
the  statutory  period  for  the  settlement 
of  decedents'  estates.  Hathaway  v. 
Lewis,  2  Disney  (Ohio)  260,  where  the 
court  said:  "  This  is  a  question  of  con- 
struction, depending  upon  the  consid- 
eration whether  it  was  the  intention  of 
the  legislature  to  suspend,  not  only  the 
remedy  for  the  debt,  but  the  remedy 
upon  any  security  which  may  have 
been  given   by  the   debtor.     I  think  it 


cannot  be  questioned  that  in  some 
cases  the  remedy  for  the  debt  may  be 
lost  or  suspended,  and  yet  the  right  to 
proceed  on  a  security  given  for  the  debt 
will  not  be  affected.  Cases  of  this  kind 
are  found  in  our  reports.  Hollister  v. 
Dillon,  4  Ohio  St.  197.  It  does  not, 
therefore,  follow,  as  claimed  by  coun- 
sel, that  it  is  a  necessary  consequence 
of  the  suspension  of  a  remedy  by 
action  on  the  debt,  that  the  right  to 
proceed,  as  it  were  in  retti,  to  subject 
the  thing  pledged  for  the  payment  of 
the  debt,  has  been  disturbed.  This 
conclusion  is  strengthened  by  an  ex- 
pression in  the  statute,  that  it  is  not 
applicable  when  the  demand  is  one 
which  would  not  be  affected  by  the  in- 
solvency of  the  estate.  Such  is  the 
case  of  a  mortgage  security.  In  the 
present  case  no  personal  judgment  is 
asked,  and  I  am  unable  to  see  any- 
thing to  prevent  a  proceeding  to  en- 
force the  specific  lien  which  the  cred- 
itor has  secured." 

1.  Pillow  V.  Sentelle,  49  Ark.  430; 
Cundiff  V.  Brokaw,  7  111.  App.  147; 
Alexander  v.  Frary,  9  Ind.  481;  Hill 
V.  Townley,  45  Minn.  167. 

8.  Fleiss  V.  Buckley,  24  Hun  (N.  Y.) 
514,  affirmed  (p  N.  Y.  286;  Merchants' 
Ins.  Co.  V.  Hinman,  15  How.  Pr.  (N. 
Y.  Supreme  Ct.)  182. 

3.  In  this  way  the  deficiency  may  be 
recovered  from  the  mortgagor's  widow 
who  has  received  a  portion  of  his  es- 
tate. Collier  v.  Miller,  62  Hun  (N.  Y.) 
99,  affirmed  137  N.  Y.  332;  Merchants* 
Ins.  Co.  V.  Hinman,  15  How.  Pr.  (N. 
Y.  Supreme  Ct.)  182;  Colgan  i/.  Dunne» 

50  Hun  (N.  Y.)  443- 

4.  Fleiss  V.  Buckley,  24  Hun  (N.  Y.) 
514,  affirmed  90  N.  Y.  286. 


9  Encyc.  PI.  &  Pr.  — 30 
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debt  becomes  liable  for  any  deficiency  arising  after  the  sale  of  the 
premises  upon  foreclosure.'  Such  a  purchaser  is  regarded  by 
the  courts  as  becoming  the  principal  debtor,  while  the  mortgagor 
is  converted  into  a  mere  surety  for  him.* 


1.  Purchaser  Assoming  Mortgage  Liable 
for  Deficiency  —  California.  —  Tulare 
County  Bank  v.  Madden,  log  Cal.  312; 
Williams  v.  Naftzger,  103  Cal.  438; 
Pellier  v.  Gillespie,  67  Cal.  582. 

Connecticut.  —  Tuttle  v.  Armstead,  53 
Conn.  175;  Boardman  v.  Larrabee,  51 
Conn.  39;  Townsend  v.  Ward,  27  Conn. 
6io. 

Illinois.  —  Bay  7'.  Williams,  112  111. 
91;  Daub  V.  Englebach,  109  111.  267; 
Dean  v.  Walker,  107  111.  540.  Compare 
Rogers  v.  Herron,  92  111.  583;  Rapp  v. 
Stoner,  104  111.  618. 

InJiun.i.  —  Birke  v.  Abbott,  103  Ind. 
I;  Ellis  V.  Johnson,  96  Ind.  377;  Price 
v.  Pollock,  47  Ind.  362;  Scarry  v.  EU 
dridge,  63  Ind.  44. 

Iowa.  —  Ross  V.  Kennison,  38  Iowa 
396;  Thompson  v.  Bertram.  14  Iowa 
476;  Corbett  v.  Waterman,  11  Iowa  86; 
Scott  V.  Gill,  19  Iowa  187. 

Kansas.  —  Mudge  v.  Sheriff,  56  Kan. 
314;  Stephenson  v.  Elliott,  53  Kan.  550; 
Schmucker  v.  Sibert,  18  Kan.  104; 
Scott  V.  Morning,  23  Kan.  253. 

Maine.  —  Flint  v.  Winter  Harbor 
Land  Co.,  89  Me.  420. 

Massachusetts.  —  Braman  v.  Dowse, 
12  Cush.  (Mass.)  227. 

Michigan.  —  Corning  v.  Burton,  102 
Mich.  86,  96;  Gage  v.  Jenkinson,  58 
Mich.  169;  Unger  v.  Smith,  44  Mich. 
22;  Carley  v.  Fox,  38  Mich.  387;  Wi- 
nans  v.  Wilkie,  41  Mich.  264;  Miller  v. 
Thompson,  34  Mich.  10;  Crawford  v. 
Edwards,  33  Mich.  354. 

Minnesota.  —  Follansbee  v.  Johnson, 
28  Minn.  311. 

Missouri.  —  Heim  v.  Vogel,  69  Mo. 
529;  Fitzgerald  v.  Barker,  70   Mo.  685. 

Nebraska.  —  Hare  v.  Murphy,  45 
Neb.  809;  Grand  Island  Sav.,  etc.,  As- 
soc. V.  Moore,  40  Neb.  686;  Stover  z/. 
Tompkins,  34  Neb.  465;  Rockwell  v. 
Blair  Sav.  Bank,  31  Neb.  128;  Cooper 
V.  Foss,  15  Neb.  515;  Reynolds  v. 
Dietz,  39  Neb.  180;  Meehan  v.  Fair- 
field First  Nat.  Bank,  44  Neb.  213. 
Compare  ^onA  v.  Dolby,  17  Neb.  494. 

New  yersey.  —  Cubberly  v.  Yager, 
42  N.  J.  Eq.  289;  Vreeland  v.  Van 
Blarcom,  35  N.  J.  Eq.  530;  Allen  v. 
Allen,  34  N.  J.  Eq.  493. 

Ne7v  York.  —  Halsey  v.  Reed,  9 
Paige  (N.  Y.)446;  King  v.  Whitely,  10 


Paige  (N.  Y.)465;  Ferris  v.  Crawford, 
2  Den.  (N.  Y.)595;  Blyer  v.  Monhol- 
land,  2  Sandf.  Ch.  (N.  Y.)  d78;  Doug- 
lass V.  Wells,  18  Hun  (N.  Y.)  88;  Rus- 
sell V.  Pistor,  7  N.  Y.  171;  Drury  v. 
Clark,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)424;  Wales  f.  Sherwood,  52  How. 
Pr.  (N.  Y.  Supreme  Ct.)  413;  Mills  71. 
Watson,  I  Sweeny  (N.  Y.)  374;  Mutual 
L.  Ins.  Co.  7'.  Davies,  44  N.  Y.  Super. 
Ct.  172;  Cornell  v.  Prescott,  2  Barb. 
(N.  Y.)  16;  Calvo  V.  Davies,  73  N.  Y. 
211.  Compare  Marsh  v.  Pike,  10  Paige 
(N.  Y.)  595:  Cumberland  v.  Codring- 
ton,  3  Johns  Ch.  (N.  Y.)  229. 

Ohio.  —  Brewer  v.  Maurer,  38  Ohio 
St.  543;  Thompson  v.  Thompson,  4 
Ohio  St.  350. 

Pennsylvania.  —  Co ntpare  Moore's 
Appeal,  88  Pa.  St.  450;  Samuel  v. 
Peyton,  88  Pa.  St.  465 ;  Taylor  v.  Pres- 
ton, 79  Pa.  St.  436;  Lennig's  Estate, 
52  Pa.  St.  135. 

Rhode  Island.  —  Urquhart  v.  Bray- 
ton,  12  R.  I.  169.  Compare  Merriman 
V.  Social  Mfg.  Co.,  12  R.  I.  175. 

Tennessee.  —  O'Conner  v.  O'Conner, 
88  Tenn.  82;  Moore  v,  Stovall,  2  Lea 
(Tenn.)  543. 

Vermont.  —  Davis  v.  Hulett,  58  Vt. 
90;  Converse  v.  Cook,  8  Vt.  164. 

Virginia.  —  Fisher  v.  White,  (Va. 
1897)  26  S.  E.  Rep.  573;  Osborne  v. 
Cabell,  77  Va.  462;  Willard  v.  Wor- 
sham,  76  V^a.  392.  Compare  Bumgard- 
ner  v.  Allen,  6  Munf.  (Va.)  439. 

Wisconsin.  —  Palmeter  v.  Carey,  63 
Wis.  426;  Bishop  V.  Douglass,  25  Wis. 
696. 

United  States.  —  Hayden  7j.  Snow,  9 
Biss.  (U.  S.)  511;  Twichell  v.  Mears,  8 
Biss.  (U.  S.)  211.  Compare  Shepherd 
V.  Pepper,  133  U.  S.  652. 

England.  —  Compare  Tweddell  v. 
Tweddell,  2  Bro.  Ch.  loi ;  Waring  v. 
Ward,  7  Ves.  Jr.  332;  Oxford  v.  Rod- 
ney, 14  Ves.  Jr.  417;  Woods  v.  Hunt- 
ingford,  3  Ves.  Jr.  128. 

2.  California.  —  Williams  v.  Naftz- 
ger, 103  Cal.  438. 

Connecticut. —  Boar4man  v.  Larrabee, 
51  Conn.  39;  Townsend  Sav.  Bank  v. 
Munson,  47  Conn.  390;  Waters  v. 
Hubbard,  44  Conn.  340. 

Illinois.  —  Lilly  v.  Palmer,  51  III. 
331;  Thompson  v.  Dearborn,  107  111.  87. 
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Basis  of  the  Doctrine.  —  In  most  of  the  authorities  this  doctrine  is 
based  upon  the  ground  that  the  purchaser's  assumption  is  a  con- 
tract for  the  benefit  of  a  third  party  —  the  mortgagee  —  to  whose 
advantage  it  inures.*  But  the  equitable  principle  of  subroga- 
tion has  also  been  invoked  as  the  basis  for  the  doctrine.* 

Limited  Liability.  —  But  where  the  purchaser  assumes  the  payment 
of  a  part  only  of  the  mortgage  debt,  his  liability  is  limited  to  that 
amount.'' 

Judgment  against  Purchaser.  —  The  court  need  not  render  judgment 
against  the  purchaser  unless  asked  so  to  do  by  the  plaintiff.* 

No  Eecovery  until  Debt  is  Due.  —  And  no  cause  of  action  arises 
against  such  purchaser  until  the  debt  becomes  due  by  the  terms 
of  the  original  contract.* 

(b)  Who  May  Enforce  Purchaser's  Liability  —  Mortgagee.  —  Whether  an 
action  at  law  lies  at  the  instance  of  the  mortgagee  directly  against 


Indiana.  —  Birke  7/.  Abbott,  103  Ind. 
I;  Ellis  V.  Johnson,  96  Ind.  377;  Risk 
V.  Hoffman,  69  Ind.  137. 

loiva.  —  Thompson  v.  Bertram,  14 
Iowa  476. 

Nebraska.  —  Stover  v.  Tompkins,.  34 
Neb.  465. 

Neiu  ycrsey.  —  Cubberly  v.  Yager,  42 
N.  J.  Eq.  2S9. 

New  York.  —  Blyer  v.  Monholland, 
2  Sandf.  Ch.  (N.  Y.)  478;  Mutual  L. 
Ins.  Co.  V.  Davies,  44  N.  Y.  Super.  Ct. 
172;  Cornell  v.  Prescott,  2  Barb.  (N. 
Y.)  16;  Calvo  V.  Davies,  73  N.  Y.  211; 
Drury  v.  Clark,  16  How.  Pr.  (N.  Y. 
Supreme  Ct.)  424;  Marshall  v.  Davies, 
78  N.  Y.  414;  Ayers  v.  Dixon,  78  N. 
Y.  318;  Burr  v.  Beers,  24  N.  Y. 
178;  Gilbert  v.  Averill,  15  Barb.  (N.  Y.) 
20;  Andrews  v.  Wolcott,  16  Barb.  (N. 
Y.)  21;  Wales  v.  Sherwood,  52  How. 
Pr.  (N.  Y.  Supreme  Ct.)  413;  Wilcox  v. 
Campbell,  106  N.  Y.  325;  Schley  v. 
Fryer,  100  N.  Y.  71. 

Utah.  —  Bunnell  v.  Carter,  (Utah 
1896)  46  Pac.  Rep.  755. 

Virginia.  —  Osborne  v.  Cabell,  77 
Va.  462. 

Wisconsin.  —  Palmeter  v.  Carey,  63 
Wis.  426. 

In  California  the  purchaser  and  mort- 
gagor are  jointly  liable  to  a  judgment 
for  costs.  Tulare  County  Bank  v. 
Madden,  109  Cal.  312. 

\.  Illinois.  —  Bay  v.  Williams,  112 
111.  95;  Thompson  v.  Dearborn,  107 
111.  87. 

Indiana.  —  Ellis  v.  Johnson,  96  Ind. 

377. 

Iowa.  —  Ross  V.  Kennison,  38  Iowa 
396;  Scott  V.  Gill,  19  Iowa  187;  Cor- 
bett  V.  Waterman,  \\  Iowa  86. 


Kansas.  —  Schmucker  v.  Sibert,  18 
Kan.  III. 

Minnesota.  —  Follansbee  v.  Johnson, 
28  Minn.  311. 

Missouri.  —  Fitzgerald  v.  Barker,  70 
Mo.  685. 

Rhode  Island.  —  Urcfuhart  v.  Bray- 
ton,  12  R.  I.  169. 

2.  Davis  V.  Hulett,  58  Vt.  90,  where 
the  court  said:  "  When  one  purchases 
land  encumbered  by  a  mortgage,  he 
acquires  by  the  purchase  the  equity  of 
redemption,  and  incurs  no  personal  lia- 
bility to  pay  the  mortgage;  but  if  there 
are  words  in  the  deed  importing  that 
the  grantee  is  to  pay  the  mortgage  to 
which  the  land  is  subject,  he  is  deemed 
to  have  entered  into  an  express  under- 
taking to  do  sr  by  the  mere  acceptance 
of  the  deed,  without  having  signed  it. 
Jones  on  Mortgages,  §  1713;  Pome- 
roy's  Equity  Jurisprudence,  §  1206. 
Here,  as  we  have  seen,  there  was  an 
express  agreement  of  the  defendant  to 
pay.  The  promise  was  made  upon 
good  consideration,  and  the  orators 
are  entitled  to  have  its  performance 
enforced.  There  can  be  no  doubt  of 
the  right  of  the  oratrix  to  be  subro- 
gated to  the  rights  of  Kane,  and  if  it 
were  necessary  the  court  would  decree 
that  she  might  be  so  subrogated."  See 
also  Bassett  v.  Bradley,  48  Conn.  224. 

3.  Logan  v.  Smith,  70  Ind.  597; 
Harlem  Sav.  Bank  v.  Mickelsburgh, 
57  How.  Pr.  (N.  Y.  Supreme  Ct.)  106; 
Bowne  v.  Lynde,  91  N.  Y.  92.  Com- 
pare Snyder  v.  Robinson,  35  Ind.  311. 

4.  O'Neal  v.  Hart,  (Cal.  1897)  47  Pac. 
Rep.  926. 

5.  Carnahan  v.  Lloyd,  4  Kan.  App. 
605. 
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the  assuming  purchaser  is  a  question  to  be  determined  according 
to  the  lex  foriy  In  those  jurisdictions  where  the'rule  prevails 
that  a  third  party  may  sue  upon  a  contract  made  for  his  benefit, 
though  no  consideration  moved  from  him,  and  where  the  practice 
of  rendering  deficiency  judgments  in  the  foreclosure  suit  is  in 
vogue,  the  mortgagee's  remedy  against  the  assuming  purchaser 
is  generally  applied  in  this  form.* 

Mortgagor.  —  But  the  mortgagor  has  also  a  right  of  action  against 
a  purchaser  from  him  assuming  the  mortgage,  but  failing  to  per- 
form his  agreement.  Equity  will  compel  such  a  purchaser,  at  the 
instance  of  the  mortgagor,  to  discharge  his  obligation.*  And  in 
some  jurisdictions  the  mortgagor  may  bring  an  action  of  assump- 
sit,* or  its  code  equivalent,  against  the  defaulting  purchaser.* 


1.  Willard  v.  Wood,  17  Sup.  Ct.  Rep. 
176,  135  U.  S.  309,  4  Mackey  (D.  C.)  538. 

2.  See  cases  cited  supra,  p.  466,  note  i. 
In  Maine  the  mortgagee  may  maintain 

assumpsit  against  either  the  mort- 
gagor or  the  grantee  who  assumed  the 
mortgage.  Flint  v.  Winter  Harbor 
Land  Co.,  89  Me.  420;  Baldwin  v. 
Emery,  89  Me.  496. 

In  tiie  District  of  Colombia  the  accept- 
ance by  the  purchaser  of  a  deed  con- 
taining the  assumption  clause  creates 
no  special  obligation  on  his  part.  Wil- 
lard V.  Wood,  4  Mackey  (D.  C.)  538,  17 
Sup.  Ct.  Rep.  176. 

In  equity,  however,  the  mortgagee 
in  that  jurisdiction  may  avail  himself 
of  the  mortgagor's  rights  against  the 
purchaser.  Keller  v.  Ashford,  133  U. 
S.  610;  Willard  v.  Wood,  17  Sup.  Ct. 
Rep.  176. 

In  Connecticut  it  is  held  that,  in  order 
to  give  the  mortgagee  a  right  of  action, 
the  promise  must  have  been  expressly 
intended  for  his  benefit,  and  that  the 
mere  fact  that  a  benefit  may  accrue  to 
him  is  insufficient.  Accordingly,  in  the 
ordinary  assumption  by  the  purchaser, 
the  mortgagee  is  not  entitled  to  sue  in 
that  state.  Meech  v.  Ensign,  49  Conn. 
191. 

8.  Cubberly  v.  Yager,  42  N.  J.  Eq. 
289,  where  the  court  said:  "  Yager 
became  the  principal  debtor  and  Apple- 
gate  the  surety,  in  the  judgment  of 
law.  In  such  case  equity  will  compel 
the  principal  to  discharge  the  obliga- 
tion. Irick  V.  Black,  17  N.  J.  Eq.  189; 
Marsh  v.  Pike,  i  Sandf.  Ch.  (N.  Y.) 
210,  10  Paige  (N  Y.)  595.  I  think 
the  complainant  is  entitled  to  the  aid 
of  the  court  in  compelling  the  de- 
fendant to  discharge  this  obligation. 
He  must  pay  the  whole  balance  due. 


I  cannot  determine  the  amount  due,  as 
the  holders  of  the  mortgages  are  not 
before  the  court,  and  they  have  a 
right  to  be  heard.  But  it  is  the  busi- 
ness of  the  defendant  to  know  the 
amount  due,  and  to  pay  it."  Warner 
V.  Beardsley,  8  Wend.  (N.  Y.)  199; 
Ranelaugh  v.  Hayes,  i  Vern.  189;  Lee 
V.  Rook,  Moseley  318. 

4.  Braman  v.  Dowse,  12  Cush. 
(Mass.)  227;  Furnas  v.  Durgin,  119 
Mass.  500;  Fenton  v.  Lord,  128  Mass. 
466;  Pike  V.  Brown,  7  Cush.  (Mass.) 
133;  Heim  v.  Vogel,  69  Mo.  529;  Urqu- 
hart  z'.  Brayton,  12  R.  I.  169. 

6.  Adams  v.  Symon,  22  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  469,  note. 

His  Measiure  of  Eecovery  is  the  unpaid 
balance  of  the  debt,  Reed  v.  Paul,  131 
Mass.  129;  Locke  v.  Homer,  131  Mass. 
93;  Sparitman  v.  Gove,  27  Alb.  L.  J. 
33;  and  he  is  entitled  to  at  least  nomi- 
nal damages,  Braman  v.  Dowse,  12 
Cush.  (Mass.)  227. 

In  New  York  the  grantor  may  thus 
proceed  against  the  purchaser  without 
himself  paying  the  debt.  Adams  v. 
Symon,  22  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  469,  note.  The  amount  of  the  de- 
ficiency, however,  must  first  have  been 
ascertained  by  judgment.  Slauson  v, 
Watkins,  86  N.  Y.  597. 

In  California  it  seems  that  the  mort- 
gagor, if  he  has  paid  the  debt,  may  ob- 
tain judgment  in  the  foreclosure  suit 
against  the  purchaser.  O'Neal  v. 
Hart,  (Cal.  1897)  47  Pac.  Rep.  926. 

In  Massachusetts,  where  no  right  of 
action  is  allowed  to  a  third  party  upon 
a  contract  merely  made  for  his  benefit, 
the  mortgagor  alone  can  enforce  the 
liability  of  the  assuming  purchaser, 
and  the  mortgagee  is  not  permitted  to 
sue.       Mellen     v.    Whipple,    i     Gray 
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(c)  Exceptions  to  the  General  Eule  —  Where  Grantor  Not  Liable.  —  The  rule 
discussed  in  tlie  two  preceding  sections  is  subject,  however,  to 
some  important  qualifications.  Thus,  it  is  the  prevailing  rule 
that  even  where  the  purchaser  has  assumed  the  mortgage,  he  will 
not  be  liable  for  the  debt  if  his  grantor  was  not  so  liable,  since  the 
assumption  cannot  in  such  case  be  a  part  of  the  consideration 
for  the  purchase.* 


(Mass.)  317;  Prentice  v.  Brimhall,  123 
Mass.  2gi. 

So,  in  Michigan,  the  mortgagee  i*  not 
entitled  to  maintain  a  separate  action 
upon  the  purchaser's  promise,  though 
he  may  obtain  a  decree  for  deficiency 
in  the  foreclosure  suit.  Booth  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  43  Mich. 
299,  where  Cooley,  J.,  said:  "  These 
assignors*  have  incurred  a  liability 
only  as  purchasers  of  the  mortgaged 
lands,  subject  to  the  payment  by  them 
of  the  incumbrances.  They  have 
never  assumed  any  obligation  to  de- 
fendant, and  if  the  implied  undertak- 
ing arising  from  the  acceptance  of 
their  deeds  is  to  be  treated  as  a  prom- 
ise on  their  part  to  pay  the  mortgagee, 
it  is,  nevertheless,  a  promise  on  which 
no  suit  by  defendant  can  be  maintained, 
because  it  is  a  promise  not  made  to 
defendant  but  to  third  persons.  Pipp 
V.  Reynolds,  20  Mich.  88;  Turner  v. 
McCarty,  22  Mich.  265;  Hicks  v.  Mc- 
Garry,  38  Mich.  667."  See  also  Stuart 
V.  Worden,  42  Mich.  154;  Gage  v. 
Jenkinson,  58  Mich.  169. 

1.  The  Leading  Case  is  King  v. 
Whitely,  10  Paige  (N.  Y.)  465,  which 
has  been  widely  followed,  and  whose 
doctrine  has  been  recognized  in  the  fol- 
lowing jurisdictions: 

California.  —  Biddel  v.  Brizzolara,  64 
Cal.  354. 

Kansas.  —  Morris  v.  Mix,  4  Kan. 
App.  654,  containing  an  elaborate  re- 
view of  the  authorities;  New  England 
Trust  Co.  V.  Nash,  (Kan.  App.  1896)46 
Pac.  Rep.  987. 

Minnesota.  —  Nelson  v.  Rogers.  47 
Minn.  103;  Brown  v.  Stillman,  43 
Minn.  126,  where  the  court  said: 
"  Since  the  grantor  was  not  personally 
obligated  to  pay  it,  it  could  not  be  ma- 
terial to  him  how  the  mortgage  was 
paid,  whether  by  foreclosure  or  pay- 
ment by  the  grantee  personally,  in  case 
the  latter  should  wish  to  retain  the 
title.  It  certainly  would  not  be  a  rea- 
sonable or  equitable  interpretation  of 
this  contract  to  hold  that  the  parties 
intended,   under   such    circumstances. 


to  make  the  grantee  (defendant)  the 
principal  debtor,  and  the  land  simply 
collateral  security  to  such  personal 
liability.  The  language  must  be  con- 
strued with  reference  to  the  nature  and 
purpose  of  the  agreement  entered  into 
by  the  parties." 

New  Jersey.  —  Mount  v.  Van  Ness,  33 
N.  J.  Eq.  262;  Crowell  v.  St.  Barnatias 
Hospital,  27  N.  J.  Eq.  650;  Norwood  v. 
DeHart,  30  N.  /.  Eq.  412;  Wise  v.  Ful- 
ler, 29  N.  J.  Eq.  257;  Crowell  v. 
Currier,  27  N.  J.  Eq.  152,  where  the 
court  said:  "  So  completely  is  the 
assumption  of  the  purchaser  regarded 
as  a  contract  with  the  grantor  alone 
that  unless  the  grantor  is  personally 
liable  for  the  mortgage  debt,  the  prom- 
ise of  the  purchaser  is  held  to  be  a 
nudum  pactum,  and,  of  course,  without 
efficacy  in  favor  of  either  the  grantor 
or  mortgagee.  King  v.  Whitely,  10 
Paige  (N.  Y.)  465;  Trotter  v.  Hughes, 
12  N.  Y.  74." 

New  York.  —  Pardee  v.  Treat,  82  N. 
Y.  385;  Dunning  v.  Leavitt,  85  N.  Y. 
30;  Cashman  v.  Henry,  75  N.  Y.  103; 
Vrooman  v.  Turner,  69  N.  Y.  280,  25 
Am.  Rep.  195;  Munson  v.  Dyett,  56 
How.  Pr.  (N.  Y.  Supreme  Ct.)  333; 
Trotter  v.  Hughes,  12  N.  Y.  74;  King 
V.  Whitely,  10  Paige  (N.  Y.)  465; 
Wager  z/.  Link,  134  N.  Y.  122;  Carter  z/. 
Holahan,  92  N.  Y.  504.  But  see  Thorp 
V.  Keokuk  Coal  Co.,  48  N.  Y.  253. 

Ohio.  —  Brewer  v.  Maurer,  38  Ohio 
St.  543-  .  • 

Pennsylvattia.  —  Compare  Samuel  v. 
Peyton,  88  Pa.  St.  465. 

Virginia.  —  Osborne  v.  Cabell,  77 
Va.  462;  Willard  v.  Worsham,  76  Va. 
392. 

In  Pennsylvania  the  rule  is  modified 
to  the  extent  that  where  the  assump- 
tion is  in  fact  a  part  of  the  considera- 
tion for  the  conveyance,  the  purchaser 
will  be  liable,  even  though  his  grantee 
was  not.  Merriman  v.  Moore,  90  Pa. 
St.  78. 

Illinois,  Indiana,  and  Nebraska.  —  In 
Illinois  and  Indiana  there  are  dicta 
which  tend  to  criticise  the  doctrine  last 
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Promise  Subsequent  to  Conveyance.  —  A  promise  by  the  purchaser  to 
assume  the  mortgage  debt  made  subsequent  to  the  acceptance 
of  his  deed  will  not  bind  him.* 

Assumption  in  Mortgage  Deed.  —  Where  the  instrument  by  which  the 
payment  of  the  debt  is  assumed  is  itself  a  mortgage,  the  assump- 
tion will  not  bind  the  promisor.*     This  rule  also  obtains  where 


above  stated.  Dean  v.  Walker,  107 
III.  547;  Bay  v.  Williams,  112  111.  91; 
Birke  v.  Abbott,  103  Ind.  7.  And  in 
Nebraska  it  is  denied  altogether. 
Hare  v.  Murphy,  45  Neb.  809. 

Grantor  Assuming  Mortgage  After  Ac- 
quiring Title.  —  Where  the  grantor  ob- 
tained title  from  the  mortgagor  without 
assuming  the  mortgage,  but  before  con- 
veying the  premises  executed  a  bond 
upon  a  sufficient  consideration  to  the 
mortgagee  to  pay  the  deficiency,  it  was 
held  that  the  grantee  who  assumed  the 
mortgage  was  liable  to  the  mortgagee. 
Wager  v.  Link,  150  N.  Y.  549,  where 
the  court,  per  Andrews,  C.  J.,  said: 
"  It  is  urged  that  the  fact  that  Kellogg's 
liability  was  not  created  by  his  deed 
from  the  mortgagors,  but  by  a  subse- 
quent and  independent  transaction  be- 
tween him  and  the  plaintiff,  renders  the 
doctrine  of  Halsey  v.  Reed,  9  Paige 
(N.  Y.)  446,  and  the  cases  following  it 
inapplicable.  It  is  true  that  most  of 
the  cases  in  which  the  principle  has 
been  applied  have  been  cases  where 
the  covenant  to  assume  and  pay  the 
mortgage  was  contained  in  the  deed 
conveying  the  premises.  But  the  prin- 
ciple that  the  creditor  may  avail  him- 
self of  the  covenant  does  not  rest  upon 
the  fact  that  it  was  contained  in,  or 
was  contemporaneous  with,  the  con- 
veyance of  the  land.  The  point  to  be 
determined  in  each  case  was  whether 
the  grantor  in  the  deed  had  incurred  a 
personal  liability  to  pay  the  debt.  If 
he  had,  it  was  wholly  immaterial 
whether  the  liability  was  created  by  a 
covenant  in  his  deed  or  by  an  inde- 
pendent writing.  It  was  necessary  to 
establish  his  liability  in  some  way,  for 
if  he  was  under  no  liability  the  cove- 
nant of  his  grantee  did  not  place  the 
latter  in  the  position  of  surety  for  the 
grantor,  and  the  grantor  being  under 
no  liability  to  the  creditor,  the  cove- 
nant could  not  inure  to  his  benefit. 
The  deeds  in  those  cases  were  only  im- 
portant because  they  contained  the  per- 
sonal covenant  necessary  to  create  the 
liability.  But  a  bond  or  other  creditor 
who  has  no  security  by  mortgage,  but 


only  the  personal  liability  of  the  obli- 
gor or  principal  debtor,  may,  for  the 
same  reason  as  in  the  mortgage  cases, 
availhimself  of  an  indemnity  held  by 
the  obligor  or  original  debtor  from  a 
third  person  against  his  liability.  So, 
also,  the  fact  that  Kellogg  assumed  no 
liability  to  his  grantors  for  the  mort- 
gage debt,  or  otherwise,  by  any  agree- 
ment with  them,  is  immaterial.  He 
incurred  a  liability  by  his  bond  to  the 
plaintiff,  subsequently  given,  and  when 
he  conveyed  to  Link  he  imposed  upon 
him  the  primary  duty  to  discharge  that 
obligation  as  a  part  consideration  for 
the  conveyance.  The  case  of  Turk  v. 
Ridge,  41  N.  Y.  201,  is  not  applicable. 
There  the  bond  was  given  by  the 
grantee  to  the  grantor,  and  the  case 
turned  on  the  construction  of  the  cove- 
nant, and  it  was  held  that  it  was  not  a 
covenant  to  pay  the  note  of  the  grantor 
held  by  the  plaintiff.  The  covenant  of 
Link  in  this  case  was  to  pay  the  mort- 
gage, and  no  question  of  construction 
arises." 

1.  Green  v.  Hall,  45  Neb.  95.  See 
also  Vaughan  v.  Black,  63  Mich.  215, 
where  the  purchasers  wrote  a  letter  to 
the  mortgagee  stating  that  they  did  not 
wish  to  have  foreclosure  proceedings 
commenced,  and  that  they  would 
"  take  care  of  "  the  mortgage,  and  this 
was  held  not  to  constitute  an  assump- 
tion of  the  debt. 

2.  Bassett  v.  Bradley,  48  Conn.  22J, 
the  court  saying,  after  stating  the  gen- 
eral rule:  "  Where,  however,  the  con- 
veyance in  which  the  grantee  assumes 
a  prior  mortgage  is  itself  a  mortgage, 
the  case  is  somewhat  different,  and  the 
obligation  may  be  materially  modified 
or  abrogated  altogether  by  subsequent 
events.  In  such  a  case,  the  grantee 
owes  the  grantor  no  debt  which  he  can 
promise  to  pay  to  a  prior  mortgagee, 
and  if  he  makes  such  a  promise  it  is 
ordinarily  a  mere  agreement  to  ad- 
vance money  to  pay  the  prior  mort- 
gage, or  rather  an  agreement  with  the 
mortgagor  to  purchase  it.  In  such 
cases  there  is  little  room  for  the  con- 
clusion that  the  promise  was  made  for 
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the  instrument  is  intended  as  a  mortgage,  though  absolute  en  its 
face,*  particularly  if  the  grantor  in  such  instrument  has  himself 
covenanted  to  pay  the  prior  mortgage,  thereby  indemnifying  the 
grantee  against  the  assumption.* 

(d)  What  Constitutes  an  Assumption  —  No  Particular  Form  Necessary. —  In 
order  to  effect  an  assumption  of  the  mortgage  debt  by  a  subse- 
quent purchaser  of  the  equity  of  redemption,  it  is  not  necessary 
that  any  set  phraseology  be  employed  if  the  intent  to  assume  is 
manifest.' 

Verbal  Assumption  Suflacient.  —  It  is  not  even  necessary  that  the 
assumption  be  expressed  in  the  deed  of  conveyance  or  that  it  be 


the  benefit  of  the  prior  mortgagee.  It 
is  simply  a  transaction  between  the 
immediate  parties.  To  what  extent 
such  a  contract  may  be  enforced  must 
depend  upon  the  circumstances  of  the 
case."  Compare  Sing  Sing  First  Nat. 
Baniv  V.  Chalmers,  39  Hun  (N.  Y.)  468. 

1.  Garnsey  v.  Rogers,  47  N.  Y.  233. 

2.  Arnaud  v.  Grigg,  29  N.J.  Eq.  482. 
In  New  York  it  has  been  held  that  the 

purchase  of  the  bond  and  mortgage  by 
the  grantor  will  relieve  the  grantee  of 
his  assumption  of  the  debt,  though  the 
securities  are  sought  to  be  enforced  in 
the  hands  of  third  parties.  Fairchild 
71.  Lynch,  46  N.  Y.  Super.  Ct.  i,  where 
the  court  said:  "  The  assignment  of 
the  obligee  and  the  mortgagee  to  the 
plaintiff,  who  was  the  obligor  and 
mortgagor,  extinguished  any  personal 
liability  of  the  plaintiff  upon  the  bond 
and  mortgage.  Upon  that  bond  and 
mortgage  restipg  in  the  hands  of  the 
plaintiff,  there  could  be  no  action  at 
law, '  and  then  if  a  personal  thing  can- 
not be  had  but  by  action,  if  the  action 
is  extinguished  the  thing  itself  is  extin- 
guished.' Woodward  f.  Darcy,  Plowd. 
184;  Thomas  i'.  Thompson,  2  Johns, 
(N.  Y.)  471,  and  the  cases  cited.  The 
plaintiff  voluntarily  brought  the  per- 
sonal obligation  to  an  end  before  the 
defendant  had  committed  any  breach. 
All  that  could  be  left,  if  that  could  be, 
would  be  the  pledge  or  mortgage  of 
the  land,  and  the  foreclosure  proceed- 
ings disposed  of  that  in  such  a  way 
that  there  is  no  practical  question  as  to 
it  in  this  case.  The  plaintiff's  sole 
cause  of  action  is  upon  the  defend- 
ant's promise  to  pay  the  mortgage. 
The  defendant  cannot  be  held  if  there 
were  no  breach  of  that.  The  defend- 
ant's obligation  was  not  to  pay  any 
specific  sum,  or  the  amount  of  the 
bond  and  mortgage;  the  covenant 
would  be  satisfied  by  any  extinction  of 


the  bond  or  mortgage  as  to  the  plain- 
tiff, by  accord  and  satisfaction,  or  by 
release.  Mills  v.  Watson,  r  Sweeny 
(N.  Y.)  374.  The  duty  of  the  defend- 
ant became  absolute  for  the  first  time 
on  the  day  fixed  by  the  bond  or  mort- 
gage for  payment.  Upon  that  day 
there  was  no  personal  liability  of  the 
plaintiff  on  the  mortgage  assumed  by 
the  covenant.  The  plaintiff  had  vol- 
untarily extinguished  it,  when  there 
was  no  equitable  reason  why  it  should 
be  kept  alive." 

3.  3  Pom.   Eq.  Jur.  (2d  ed.),  §  1206. 

Manifest  Intent  Governs.  —  Where  the 
deed  recited  that  the  party  of  the  first 
part,  who  was  the  mortgagor,  thereby 
assumed  and  agreed  to  pay  the  debt, 
the  court,  in  promotion  of  the  manifest 
intent  of  the  parties,  construed  the 
phrase  as  meaning  the  party  of  the 
second  part.  Fairchild  v.  Lynch,  42 
N.  Y.  Super.  Ct.  265,  where  the  court, 
per  Sedgwick,  J.,  said:  "  A  correct 
interpretation  of  this  is  that  the  mort- 
gage is  to  be  paid  by  the  party  of  the 
second  part,  without  a  resort  to  the 
contract  which  the  conveyance  con- 
summated, or  to  any  other  extrinsic 
facts.  There  was  plainly  a  mistake  of 
the  pen.  There  is  no  ambiguity  in  the 
words,  but  there  is  a  mistake.  The 
manifest  intent  was  that  whoever  was 
to  pay  the  consideration  agreed  to  pay 
the  mortgage.  Theresa  Lynch  was  to 
pay  it,  and  she  was,  by  an  error  that 
happens  often  in  speech,  in  writing, 
and  in  printing,  designated  as  the 
party  of  the  first  part.  There  is  no 
doubt  as  to  who  was  meant  to  be  desig- 
nated. If  it  is  necessary  to  give  a 
rule  which  justifies  this  conclusion, 
that  rule  is  verba  intentioni  et  non  e  eon- 
tra  debent  inserinre,  ut  res  magis  valeat 
quam  pereat.  This  requires  that  the 
whole  of  the  instrument  shall  be  ex- 
amined, and  any  part  which  is    incon- 
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in  written  form ;  a  verbal  agreement  on  the  part  of  the  grantee 
"Will  be  binding.* 

Parol  Evidence  to  Contradict  Becital.  —  Where  the  deed  recites  an 
assumption,  and  no  fraud  in  its  execution  is  claimed,  it  cannot  be 
shown  that  the  purchaser  did  not  in  fact  assume  and  agree  to  pay 
the  mortgage.* 

Implied  Assumption.  —  The  mere  acceptance  by  the  grantee  of  a 
deed  containing  a  clause  providing  for  his  assumption  of  the  mort- 
gage will  be  sufficient  to  bind  him.'     Where  the  amount  of  the 


sistent  with  or  repugnant  to  the  intent 
of  the  whole  instrument,  as  is  shown 
with  certainty  by  the  other  parts,  is  to 
be  rejected  or  modified  according  to 
the  intent." 

1.  Indiana.  —  McDill  v.  Gunn,  43  Ind. 

315. 

Iowa.  —  Bowen  v.  Kurtz,  37  Iowa 
239;  Lamb  v.  Tucker,  42  Iowa  118; 
Ream  v.  Jack,  44  Iowa  325. 

Massachusetts.  —  Drury  v.  Tremont 
Imp.  Co.,  13  Allen  (Mass.)  168. 

Michigan.  —  Canfield  v.  Shear,  49 
Mich.  313.  But  see  Gage  v.  Jenkin- 
son,  58  Mich.  169. 

A'ebraska.  —  Rockwell  v.  Blair  Sav. 
Bank,  31  Neb.  128;  Reynolds  v.  Dietz, 
39  Neb.  180. 

New  Jersey.  —  Bolles  v.  Beach,  22  N. 
J.  L.  680;  Wilson  V.  King,  23  N.  J.  Eq. 
150. 

Ne7u  York.  —  Ely  v.  McNight,  30 
How.  Pr.  (N.  Y.  Supreme  Ct.)  97;  Pike 
V,  Seiter,  15  Hun  (N.  Y.)  402;  Taintor 
V.  Hemmingway,  18  Hun  (N.  Y.)  458, 
affirmed  ^2  N.  Y..610. 

Ohio.  —  Friends'  Soc.  v.  Haines,  47 
Ohio  St.  423. 

Apparently  in  Conflict  with  the  Forego- 
ing is  Shepherd  v.  May,  115  U.  S.  505, 
where  Mr.  Justice  Woods  says:  '  There 
must  be  words  in  the  deed  of  convey- 
ance from  which  by  fair  import  an 
agreement  to  pay  the  debt  can  be  in- 
ferred." But  this  language  must  be 
construed  in  the  light  of  the  facts  in 
the  case  there  before  the  court,  which 
show  that  there  was  no  agreement  to 
assume,  either  in  the  deed  or  out  of  it, 
according  to  the  construction  placed 
upon  it  by  the  court. 

Such  an  Agreement  is  Not  within  the 
Statute  of  Frauds,  but  is  an  original  un- 
dertaking by  the  purchaser  to  pay  his 
own  debt.  McDill  v.  Gunn,  43  Ind.  315 ; 
Bowen  v.  Kurtz,  37  Iowa  239;  Lamb 
V.  Tucker,  42  Iowa  118.  Compare 
Flint  V.  Winter  Harbor  Land  Co.,  89 
Me.  420;  Friends'  Soc.  v.  Haines,  47 
Ohio  St.  423. 


Evidence  is  therefore  admissible  to 
establish  an  agreement  of  this  char- 
acter dehors  the  deed,  for  it  is  not  a 
contradiction,  but  an  amplification,  of 
the  latter.  Strohauer  v.  Voltz,  42 
Mich.  444;  Canfield  v.  Shear,  49  Mich. 

313- 

2.  Muhlig  V.  Fiske,  131  Mass.  no, 
where  the  court, /^r  Gray,  C.  J.,  said: 
"  The  defendant,  having,  by  the  de- 
livery which  the  jury  have  found,  ac- 
cepted the  deed  of  conveyance  and 
thereby  obtained  the  estate  which  he 
afterwards  conveyed  to  a  third  person, 
and  so  made  himself  liable  to  the  bur- 
den which  by  the  terms  of  the  deed  he 
had  assumed,  could  not  (no  fraud  in 
the  execution  or  delivery  of  the  deed 
being  suggested)  impair  the  legal  effect 
of  his  own  act  by  oral  evidence  that  he 
had  never  agreed  to  assume  and  pay 
the  mortgage,  nor  authorized  nor  knew 
of  the  insertion  of  such  an  agreement 
in  the  deed.  Such  evidence,  except  so 
far  as  it  tended  to  show  that  there  had 
been  no  delivery  of  the  deed,  was 
therefore  rightly  excluded,  independ- 
ently of  any  question  of  pleading. 
Coolidge  V.  Smith,  129  Mass.  554. 
Blyer  v.  Monholland,  2  Sandf.  Ch.  (N. 
Y.)  478."  Green  v.  Stone,  54  N.  J. 
Eq-  387;  Blood  V.  Crew-Levick  Co.,  177 
Pa.  St.  606,  and  see  171  Pa.  St.  328. 
But  see  Rutland  Sav.  Bank  v.  White, 
4  Kan.  App.  435. 

3.  Michigan.  —  Carley  v.  Fox,  38 
Mich.  387. 

Neia  Jersey.  —  Sparkman  v.  Gove, 
27  Alb.  L.  J.  '33. 

New  York.  —  Wales  v.  Sherwood,  52 
How.  Pr.  (N.  Y.  Supreme  Ct.)  413; 
Bowen  v.  Beck,  94  N.  Y.  86;  Atlantic 
Dock  Co.  V.  Leavitt,  54  N.  Y.  35; 
Ricard  v.  Sanderson,  41  N.  Y.  180: 
Trotter  v.  Hughes,  12  N.  Y.  74;  Fair- 
child  V.  Lynch,  42  N.Y.  Super.  Ct.  265. 

Pennsylvania.  —  Blood  v.  Crew-Le- 
vick Co.,  171  Pa.  St.  328;  and  see  the 
same  case  before  the  court  later,  in  177 
Pa.  St.  606. 
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mortgage  is  deducted  from  the  purchase  price  and  retained  by 
the  grantee,  this  of  itself  has  been  treated  as  an  implied  assump- 
tion of  the  debt  without  further  agreement.* 

Assumption  by  Husband  in  Deed  to  Wife.  —  The  liability  of  a  purchaser 
who  assumes  the  mortgage  debt  is  not  lessened  by  the  fact  that  in 
the  deed  his  wife,  and  not  he,  is  named  as  grantee.* 

the  face  of  the  paper  to  show  that  any 
such  liability  was  in  the  contemplation 
of  the  parties.  Had  there  been  it 
should  have  been  expressed  in  lan- 
guage free  from  ambiguity." 

An  agreement  to  assume  the  mort- 
gage recited  in  the  deed  is  equivalent 
to  an  agreement  to  pay  the  debt.  Tut- 
tle  V.  Armstead,  53  Conn.  175;  Vree- 
land  V.  Van  Blarcom,  35  N.  J.  Eq.  530. 
In  the  latter  case  the  deed,  after  recit- 
ing that  the  property  was  subject  to  a 
mortgage,  added:  "  Which  said  party 
of  the  second  part  assumes."  The 
court,  in  discussing  the  contention  of 
the  purchaser's  counsel,  said:  "  The 
defendant  first  insists  that  the  cove- 
nant in  the  deed  to  Brown  did  not  bind 
him  personally  to  the  payment  of  the 
mortgage  debt,  and  hence  the  covenant 
in  the  deed  to  the  defendant  did  not 
inure  to  the  benefit  of  the  mortgagee. 
The  claim  is  that  to  assume  a  mortgage 
is  not  equivalent  to  an  agreement  to 
fay  the  debt.  The  language,  however, 
clearly  imports  that  the  covenantor 
takes  something  upon  himself  person- 
ally with  reference  to  the  mortgage. 
Presumptively,  this  must  be  something 
beneficial  to  his  covenantees,  else  they 
would  not  have  required  it;  and  I  can 
perceive  no  personal  obligation  bene- 
ficial to  Mr.  and  Mrs.  Moses  which  the 
parties  could  have  intended  that  Brown 
should  have  assumed  concerning  this 
mortgage,  except  the  duty  of  payment, 
which  rested  upon  them.  The  lan- 
guage of  the  covenant  bound  Brown, 
we  think,  to  pay  the  mortgage.  Spark- 
man  V.  Gove,  44  N.  J.  L.  252." 

1.  Tichenor  v.  Dodd,  4  N.  J.  Eq.  454; 
Thayer  v.  Torrey,  37  N.  J.  L.  339;  Heid 
V.  Vreeland,  30  N.  J.  Eq.  591;  Smith 
V.  Truslow,  84  N.  Y.  660;  Dorr  v. 
Peters,  3  Edw.  Ch.  (N.  Y.)  132. 

2.  Pike  V.  Seiter,  15  Hun  (N.  Y.)  402, 
where  the  court  said:  "  The  facts 
clearly  show  that  Bhilip  J.  Seiter  pur- 
chased the  premises,  and,  as  part  of 
the  consideration,  assumed  to  pay  the 
mortgage  in  question.  By  such  ar- 
rangement the  mortgage  debt  became 
his  to  pay,  and  his  undertaking,  based, 
as  it  was,  upon   a  valid   and  adequate 


Construction  of  Becital.  —  Where  the 
deed  recites  that  it  is  given  subject  to 
Xhe  payment  of  an  existing  mortgage,  it 
has  been  held  sufficient  in  some  cases 
to  charge  the  purchaser  with  liability. 
Woodward's  Appeal,  38  Pa.  St.  322; 
Burke  v.  Gummey,  49  Pa.  St.  518. 
Compare  Dingeldein  v.  Third  Ave.  R. 
Co.,  37  N.  Y.  575;  Blank  v.  German,  5 
W.  &  S.  (Pa.)  36;  Merriman  v.  Moore, 
90  Pa.  St.  78.  But  precisely  similar 
language  construed  by  other  authori- 
ties has  been  given  the  opposite  effect. 
Tichenor  v.  Dodd,  4  N.  J.  Eq.  454; 
Davis's  Appeal,  89  Pa.  St.  272;  Taylor 
V.  Mayer,  93  Pa.  St.  42,  where  the 
court  offers  the  following  explanation 
of  the  apparent  want  of  harmony  in  the 
Pennsylvania  decisions:  "  The  most 
that  can  be  claimed  for  the  words 
'  under  and  subject  '  in  the  conveyance 
is  that  as  between  the  parties  it 
creates  a  covenant  of  indemnity  to  the 
grantor  on  the  part  of  the  grantee. 
This  is  the  precise  ruling  in  Merriman 
V.  Moore,  90  Pa.  St.  78,  and  the  other 
cases  cited.  It  creates  no  liability  to 
the  mortgagee,  and  does  not  authorize 
a  suit  in  his  own  name.  But  it  was 
urged  that  the  certificate  of  no  set-off 
given  by  the  grantee  imposes  a  per- 
sonal liability  on  his  part  to  the  mort- 
gagee, and  brings  the  case  within  that 
class  wherein  the  mortgagee  may  sue 
as  upon  a  promise  made  for  his  bene- 
fit. We  do  not  so  regard  it.  The  cer- 
tificate of  Taylor,  the  owner  of  the 
premises  bound  by  the  mortgage,  that 
he  had  no  defense  to  said  mortgage, 
falls  very  far  short  of  imposing  a  per- 
sonal liability.  The  further  statement 
in  the  certificate  that  Taylor  was  seised 
in  fee  simple  of  the  mortgaged  prem- 
ises does  not  help  the  matter.  It  was 
merely  saying,  I  am  the  owner  of  the 
mortgaged  premises;  I  have  taken  the 
same  under  and  subject  to  the  mort- 
gage, and  I  have  no  defense  to  make 
to  its  payment  if  you  see  proper  to 
enforce  it.  Surely  a  man  so  situated 
may  say  that  as  owner  of  the  premises 
he  has  no  defense  to  the  mortgage 
without  subjecting  himself  to  a  per- 
sonal liability.     There  is  nothing  upon 
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Keciui  of  Assumption  of  Payment.  —  Of  course,  where  the  deed  itself 
recites  an  assumption  of  payment  on  the  part  of  the  purchaser, 
there  can  be  no  question  as  to  his  liability.* 

(e)  What  Does  Not  Constitute  an  Assumption.  —  The  mere  fact  that  the 
land  is  subject  to  a  mortgage  will  impose  no  liability  for  its  payment 
upon  a  purchaser  who  neither  by  his  deed  nor  otherwise  enters 
into  any  covenant  for  that  purpose.*  So,  although  the  deed 
expressly  recites  that  it  is  given  "  subject  "  to  a  certain  mortgage, 
no  judgment  for  deficiency  can  be  obtained  against  the  purchaser 
by  virtue  of  such  recital.*  And  running  through  all  the  cases  is 
the  principle  that  there  must  have  been  an  intention  on  the  part 
of  the  vendor  and  vendee  that  the  latter  should  assume  the  pay- 
ment of  the  debt  and  a  meeting  of  minds  to  that  effect.* 


consideration,  inured  to  the  benefit  of 
the  owner  of  the  mortgage.  He  vol- 
untarily adopted  such  mode  of  paying 
a  debt  which  he  contracted  by  pur- 
chasing the  property  in  question. 
Thojp  V.  Keokuk  Coal  Co.,  48  N.  Y. 
253;  Lawrence  v.  Fox,  20  N.  Y.  268; 
Burr  V.  Beers,  24  N.  Y.  178;  Barker 
V.  Bradley,  42  N.  Y.  316.  The  convey- 
ance of  the  premises  to  the  wife  of 
Seiter,  by  his  direction,  cannot,  in  our 
opinion,  relieve  him  from  liability  by 
virtue  of  his  covenant,  any  more  than 
if  he  had  accepted  a  conveyance  to  him- 
self, and  subsequently  vested  the  title 
in  his  wife.  Bennett  v.  Abrams,  41 
Barb.  (N.  Y.)  620." 

1.  See  authorities  cited  on  p.  471,  note 
3,  and  supra,  IX.  6.  c.  (3)  {a)  In  General. 

2.  California.  —  Thomson  v.  Bettens, 
94  Cal.  82. 

Iowa.  —  Johnson  v.  Monell,  13  Iowa 
300;  Carleton  v.  Byington,  24  Iowa  172. 

New  York.  —  Wadsworth  v.  Lyon,  93 
N.  Y.  208. 

South  Carolina.  —  Hull  v.  Young,  29 
S.  Car.  64. 

3.  Connecticut.  —  Post  v.  Trades- 
men's Bank,  28  Conn.  431. 

Illinois.  —  Rapp  v.  Stoner,  104  111. 
618;  Fowler  v.  Fay,  62  111.  375;  Com- 
stock  V.  Hitt,  37  111.  542. 

Iowa.  —  Lewis  v.  Day,  53  Iowa  579; 
Hull  V.  Alexander,  26  Iowa  572. 

Massachusetts.  —  Fiske  v.  Tolman, 
124  Mass.  257;  Weed  Sewing  Mach. 
Co.  V.  Emerson,  115  Mass.  554. 

Michigan.  —  Slater  v.  Breese,  36 
Mich.  91. 

New  Hampshire.  —  Woodbury  v. 
Swan,  58  N.  H.  382. 

New  Jersey.  —  Heid  v.  Vreeland,  30 
N.  J.  £q.  591;  Hoy  v.  Bramhall,  19 
N.  J.  Eq.  74. 


Ne7a  York.  —  Belmont  v.  Coman,  22 
N.  Y.  438;  Carter  v.  Holahan,  92  N. 
Y.  498;  Collins  V.  Rowe,  i  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  97;  Stebbins 
V.  Hall,  29  Barb.  (N.  Y.)  524;  Binsse 
V.  Paige,  I  Keyes  (N.  Y.)  87,  i  Abb. 
App.  Dec.  (N.  Y.)  138. 

Pennsylvania.  —  Girard  L.  Ins.,  etc., 
Co.  V.  Stewart,  86  Pa.  St.  89;  Insur- 
ance Co.  V.  Addicks,  12  Phila.  (Pa.) 
490;  Moore's  Estate,  12  Phila.  (Pa.) 
104. 

Wisconsin.  — Tanguay  7'.  Felthousen, 
45  Wis.  30;  Cleveland  v.  Southard,  25 
Wis.  479;  Luddington  v.  Harris,  21 
Wis.  239. 

United  States.  —  Elliott  v.  Sackett,  108 
U.  S.  140. 

4.  Clause  of  Assumption  Inserted  Con- 
trary to  Grantee's  Direction. —  Hence 
there  can  be  no  liability  where  the 
clauseof  assumption  was  inserted  in  the 
deed  without  the  grantee's  knowledge, 
and  contrary  to  his  direction.  Green  v. 
Stone,  (N.  J.  1895)  32  Atl.  Rep.  706; 
Parker  v.  Jenks,  36  N.  J.  Eq.  398; 
Dey  Ermand  v.  Chamberlin,  88  N.  Y. 
658;  Kilmer  v.  Smith,  77  N.  Y.  226; 
Albany  City  Sav.  Inst.  v.  Burdick,  87 
N.  Y.  40;  Northern  Dispensary  v. 
Merriam,  59  How.  Pr.  (N.  Y.  C.  PI.) 
226;  Best  V.  Brown,  25  Hun  (N.  Y.) 
223. 

Assumption  Clause  Inserted  by  Mistake, 
etc.  —  So,  where  the  clause  of  assump- 
tion was  inserted  by  mistake.  Northern 
Dispensary  v.  Merriam,  59  How.  Pr. 
(N.  Y.  C.  PI.)  226,  or  by  the  draughts- 
man without  authority.  Green  v.  Stone, 
(N.  J.  1895)  32  Atl.  Rep.  706;  O'Neill  v. 
Clark,  33  N.  J.  Eq.  444,  the  grantee 
was  held  exempt  from  liability  for  a 
deficiency  judgment;  and  where  the 
deed  containing  the  clause  of  assump- 
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As  a  Question  of  Fact.  —  In  the  absence  of  an  express  assumption 
in  the  deed,  it  often  becomes  a  close  question  of  fact  as  to 
whether  the  purchaser  did  or  did  not  assume  the  mortgage. 
Such  an  assumption  may  be  established  by  sufficient  extrinsic  evi- 
dence.* And  the  finding  of  a  trial  court  upon  this,  as  upon  any 
other  question  of  fact,  will  not  usually  be  disturbed  upon  appeal.* 


lion  was  executed  to  a  married  woman 
without  her  knowledge  or  consent,  and 
was  never  delivered  to  her,  she  was 
held  not  to  be  liable.  Culver  v.  Bad- 
ger, 29  N.  J.  Eq.  74. 

And  where  one  who  was  merely  a 
trustee  to  take  the  title  was  subjected 
to  a  clause  of  assumption  without  his 
knowledge,  it  was  held  that  as  between 
him  and  the  party  for  whom  he  took 
the  title,  the  latter  was  liable  for  the 
deficiency.  Connor  v.  National  Bank, 
(S.  Dak.  1895)  64  N.  W.  Rep.  519, 
where  the  court  said:  "  As  already  ob- 
served, the  mortgagors  conveyed  the 
property  by  warranty  deed  to  Maxfield. 
By  this  deed  Maxfield  undertook  and 
agreed  to  pay  this  mortgage.  This 
deed  was  recorded  in  January,  1888. 
Respondent  purchased  the  mortgage  in 
the  following  October.  Presumably, 
she  purchased  with  knowledge  of  Max- 
field's  assumption  of  the  mortgage 
debt,  and  that  his  promise  thus  became 
a  part  of  the  security  for  the  same;  but 
Maxfield,  as  the  court  further  finds, 
only  took  and  held  the  title  as  the 
trustee  of  the  bank.  '  That  the  busi- 
ness was  all  transacted  by  the  officers 
of  the  said  bank,  and  Maxfield  had  no 
knowledge  of  the  deed  or  its  contents, 
other  than  that  his  name"  was  being 
used  by  the  bank  as  its  trustee.'  Max- 
field was  apparently  liable  for  any  de- 
ficiency, for  he  had  so  in  fact  and  form 
undertaken;  but,  as  between  him  and 
the  bank,  the  latter  was  equitably 
liable,  for  it  was  the  real  vendee  and 
promisor." 

On  the  other  hand,  it  has  been  held 
that  an  innocent  purchaser  for  value 
may  rely  upon  a  clause  of  assumption 
in  the  deed,  even  though  it  was  in  fact 
inserted  by  mistake  and  without  the 
knowledge  of  the  parties.  Hayden  v. 
Snow,  9  Biss.  (U.  S.)  511,  3  Fed.  Rep. 
782,  where  the  court  said:  "  In  this 
case  the  defendant  Drury  seeks  to 
avoid  the  effect  of  the  assumption  of 
the  debt  on  the  ground  of  mistake,  and 
the  case  seems  to  me  to  stand  on  pre- 
cisely the  same  ground  that  it  would 
occupy  if    he   had   filed  a  bill  in  equity 


to  reform  the  deed  upon  the  ground 
that  the  assumption  clause  was  in- 
serted in  it  by  mistake;  and  the  rule  is 
well  settled  that  such  a  mistake  cannot 
be  rectified  to  the  prejudice  of  an  inno- 
cent purchaser  for  value.  Story,  Equity 
Jurisprudence,  §  165;  Sickmon  v. 
Wood,  69  111.  329.  And  if  Drury  could 
not  be  allowed  to  reform  the  deed  by 
direct  proceedings  for  that  purpose  as 
against  the  bona  fide  holder  of  this 
mortgage  and  notes  who  has  pur- 
chased them  on  the  faith  of  this  as- 
sumption appearing  on  the  record,  it  is 
equally  clear  that  he^  cannot  be  al- 
lowed to  set  up  that  defense  in  this 
cause.  I  therefore  conclude  that  while 
as  between  Drury  and  Daggett  this 
clause  of  assumption  was  wrongfully 
inserted,  or  at  least  improperly  in- 
serted in  the  deed,  yet  such  mistake 
cannot  be  set  up  against  the  complain- 
ant, who  has  purchased  these  notes  on 
the  faith  of  Drury's  apparent  assump- 
tion of  them,  which  then  appeared  of 
record;  and  I  also  hold  that  the  release 
deed  made  by  Daggett  to  Drury  from 
this  assumption  must  be  deemed  in- 
operative as  against  complainant,  and 
the  decree  will  be  for  the  complainant 
against  Drury  for  the  amount  of  the 
mortgage  debt." 

1.  Canfield  v.  Shear,  49  Mich.  313. 

2.  Thomson  v.  Bettens,  94  Cal.  82. 
In  Kansas  the  purchaser  may  dispute 

the  recital  of  his  deed  to  the  effect  that 
he  assumed  the  mortgage,  and  a  de- 
nial of  such  assumption  in  his  answer 
puts  that  fact  in  issue;  and  where  the 
case  is  reviewed  on  the  pleadings  only, 
a  ruling  of  the  trial  court  which  re- 
lieves such  a  purchaser  from  liability 
will  be  permitted  to  stand.  Rutland 
Sav.  Bank  v.  White,  4  Kan.  App.  435, 
the  court  saying:  "  It  is  true  that  a 
copy  of  the  deed  from  Richard  White 
and  Julia  White,  conveying  certain 
lands  to  J.  W.  Duncan,  contains  a  cov- 
enant that  they  are  lawfully  seised  of 
the  premises  conveyed;  that  said  prem- 
ises are  free  and  clear  from  all  incum- 
brances except  a  certain  mortgage,  of 
$1,500,  which   is  assumed  by  the  party 
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Action  to  Reform  Deed.  —  Where  the  clause  of  assumption  is  asserted 
in  the  deed  under  circumstances  which  constitute  a  fraud  upon 
the  purchaser,  an  action  is  maintainable  by  him  to  reform  the 
instrument  by  eliminating  the  clause.* 

(f)  Defenses  by  Purchaser  Assuming  H ortgage  —  Infirmities  in  mortgage  Not 
Available  to  Purchaser.  —  As  a  rule,  the  assuming  purchaser  will  not 
be  permitted  to  set  up  as  a  defense  to  the  enforcement  of  his 
liability  infirmities  which  inhere  in  the  mortgage,  and  which,  had 
they  been  pleaded  by  the  mortgagor  or  other  proper  party,  would 
have  been  sufficient.* 


of  the  second  part.  This  deed  was  exe- 
cuted by  Richard  White  and  Julia 
White,  but  there  is  no  evidence  that  it 
was  ever  accepted  by  J.  W.  Duncan,  or 
that  the  mortgage  referred  to  in  the 
petition  of  the  plaintiff  below  was  the 
same  mortgage  referred  to  in  the  deed. 
Duncan  would  not  be  liable  to  pay 
the  mortgage  indebtedness  unless  he 
accepted  the  deed.  By  his  general 
denial  he  put  the  question  of  his  prom- 
ise and  agreement  in  issue,  and  it  cast 
the  burden  of  proof  upon  the  plaintiff 
to  prove  the  assumption  by  Duncan  of 
the  mortgage  debt.  Unless  he  accept- 
ed the  deed  with  the  conditions  written 
therein,  there  would  be  no  assumption 
or  promise  on  his  part  to  pay  the  mort- 
gage debt.  The  record  not  containing 
any  of  the  evidence,  we  are  unable  to 
determine  whether  the  court  erred  in 
rendering  the  judgment  it  did." 

1.  Kilmer  v.  Smith,  77  N.  Y.  226. 

2.  Illinois.  —  Daub  v.  Englebach,  lOg 
111.  267;  Pidgeon  v.  School  Trustees, 
44  111.  501;    Maher  v.  Lanfrom,  86  111. 

513. 

Indiana. — Price  v.  Pollock,  47  Ind. 
362. 

Iowa.  —  Fuller  v.  Hunt,  48  Iowa  163; 
Green  v.  Turner,  38  Iowa  112;  Greither 
V.  Alexander,  15  Iowa  470. 

Massachusetts.  —  Johnson  v.  Thomp- 
son. 129  Mass.  398. 

Michigan.  —  Crawford  v.  Edwards, 
33  Mich.  354. 

Minnesota.  —  Conner  v.  Howe,  35 
Minn.  518. 

JVew  York.  —  Parkinson  v.  Sherman, 
74  N.  Y.  88;  Ritter  v.  Phillips,  53  N. 
Y.  586;  Thorp  V.  Keokuk  Coal  Co.,  48 
N.  Y.  253;  Freeman  v.  Auld,  44  N.  Y. 
50;  Hardin  v.  Hyde,  40  Barb.  (N.  Y.) 
435;  Curtiss  v.  Bush,  39  Barb.  (N.  Y.) 
661;   Hartley  v.  Harrison,  24  N.  Y.  170. 

Virginia.  —  Compare  Washington, 
etc.,  R.  Co.  V.  Cazenove,  83  Va.  744. 

The  Alteration  of  the  Mortgage  by  in- 


cluding an  additional  tract  of  land  is 
not  a  defense  which  can  be  pleaded  by 
such  a  purchaser.  Daub  v.  Englebach, 
109  111.  267,  where  the  court,  per 
Walker,  J.,  said:  "  But  the  defense  is 
set  up  and  urged  by  a  person  who  has 
purchased  the  land  subject  to  this  very 
mortgage.  If  any  change  was  made, 
it  was  probably  before  he  purchased, 
and  when  he  did  so  as  a  part  of  the 
purchase  money  he  in  effect  assumed 
the  payment  of  the  mortgage,  and  if 
required  to  pay  the  amount  of  the  mort- 
gage debt,  he  will  only  be  required  to 
pay  what  he  agreed  to  when  he  pur- 
chased. It  will  not  wrong  him  to  the 
extent  of  a  single  penny.  It  will  not 
be  inequitable  or  unjust.  Even  if  the 
mortgage  was  rendered  void,  he,  in 
equity,  is  still  liable  to  pay  the  debt. 
He  agreed  to  do  so,  and  even  if  the 
mortgage  was  rendered  void,  that  did 
not  cancel  the  debt,  nor  did  it  release 
him  from  his  legal  liability  to  pay  it. 
This  court  has  repeatedly  held  that  a 
person  purchasing  lands,  and  agreeing 
to  pay  off  iacumbrances  on  the  land  as 
a  part  of  the  consideration  for  the  pur- 
chase, becomes  liable  to  pay  the  holder 
of  the  lien." 

Omission  to  Belease  Homestead  Bight. — 
Nor  can  he  set  up  the  omission  of 
the  mortgagor  and  his  wife  to  release 
their  homestead  right  in  the  mort- 
gaged premises.  Pidgeon  v.  School 
Trustees,  44  111.  501,  where  it  is  ob- 
served: "  By  the  terms  of  his  deed  he 
assumed  the  payment  of  that  debt  as 
a  condition  of  taking  the  title.  The 
parties  recognized  the  debt  as  a  lien  on 
the  land,  since  the  deed  to  Pidgeon  de- 
scribed the  debt  as  secured  by  a  mort- 
gage upon  the  premises.  Having 
obtained  the  land  by  recognizing  the 
mortgage  as  an  existing  lien,  and  as- 
suming its  payment,  he  is  estopped 
from  defeating  it  by  setting  up  Mans- 
field's  homestead    rights.     To   permit 
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Failtire  of  Title.  —  It  has  even  been  held  that  a  failure  of  title  can- 
not be  employed  by  the  purchaser  to  defeat  the  mortgagee's  right 
of  action  so  long  as  an  actual  eviction  has  not  resulted.*  The 
rule  is  different,  however,  where  such  purchaser  holding  a  war- 
ranty deed  has  been  evicted  under  a  paramount  title.* 

Usury  in  the  Making  of  the  Loan  for  which  the  mortgage  was  given 
cannot,  as  a  rule,  be  urged  by  the  assuming  purchaser  in  avoid- 
ance of  his  liability.' 

The  Bar  of  the  Statute  of  Limitations  IS  a  good  defense  by  such  pur- 
chaser.* 

The  Existence  of  a  Cross-demand  on  the  part  of  the  grantee  against 
the  grantor  is  no  defense  to  an  action  for  the  deficiency.* 


him  to  do  this  would  be  to  permit  him 
to  practice  a  fraud  both  on  Mansfield 
and  the  school  trustees."  To  the  same 
effect,  see  Fuller  v.  Hunt,  48  Iowa  167. 

Cannot  Impeach  Consideration  or  Valid- 
ity Generally.  —  The  assuming  pur- 
chaser is  estopped  to  question  the  con- 
sideration for  the  mortgage,  or  its 
validity  on  other  grounds.  Price  v. 
Pollock,  47  Ind.  362;  Crawford  v.  Ed- 
wards, 33  Mich.  354;  Freeman  v.  Auld, 
44  N.  Y.  50;  Parkinson  v.  Sherman,  74 
N.  Y.  88.  Compare  Ritter  v.  Phillips, 
53  N.  Y.  587. 

The  fact  that  the  mortgage  is  illegal 
because  made  to  a  trustee  for  a  cor- 
poration in  violation  of  a  statute  can- 
not be  taken  advantage  of  by  such 
grantee.  Hardin  v.  Hyde,  40  Barb. 
(N.  Y.)  435.    • 

1.  Parkinson  v.  Sherman,  74  N.  Y. 
88;  Curtiss  v.  Bush,  39  Barb.  (N.  Y.) 
661. 

2.  Dunning  v.  Leavitt,  85  N.  Y.  30, 
where  Andrews,  J.,  said:  "  The  grant- 
ors of  Fuller  had  no  title  or  estate  in 
the  land  when  they  executed  the  mort- 
gage, or  when  they  conveyed  to  him, 
nor  did  Fuller  have  any  when  he  con- 
veyed to  the  defendant.  The  legal  title 
was  in  the  Howell  heirs,  and  the  de- 
fendant in  1858  was  evicted  under  judg- 
ment founded  upon  their  title.  The 
substantial  consideration  for  the  de- 
fendant's assumption  of  the  mortgage 
was  the  conveyance  of  a  title  by  Fuller. 
Fuller  covenanted  to  convey  a  good 
title,  and  the  supposed  acquisition  of 
such  title  by  his  conveyance  was  the 
real  consideration  of  her  covenant.  It 
is  true,  she  acquired  possession  with 
the  deed,  but  of  that  she  has  been  de- 
prived, and  the  rents  and  profits  dur- 
ing her  possession  were  in  law  received 
to  the   use   of  the   real  owners  of  the 


land."     Compare  Benedict  v.  Hunt,  32 
Iowa  27. 

3.  Greither  v.  Alexander,  15  Iowa 
471;  Green  v.  Turner,  38  Iowa  112; 
Hartley  v.  Harrison,  24  N.  Y.  170; 
Freeman  v.  Auld,  44  N.  Y.  50. 

4.  Michigan  Ins.  Co.  v.  Brown,  11 
Mich.  265;  Hulbert  v.  Clark,  57  Hun 
(N.  Y.)  558,  affirmed  in  128  N.  Y.  295. 

In  Mississippi,  however,  after  the  de- 
cree of  foreclosure  has  been  rendered, 
the  statute  ceases  to  run  against  the 
mortgagee's  right  to  correct  the  de- 
ficiency, except  in  the  same  manner 
that  it  runs  against  the  decree  itself. 
Weir  V.  Field,  67  Miss.  292,  where  the 
court,  after  referring  to  the  statute, 
said:  "  Every  such  suit  as  that  section 
relates  to  is  for  a  decree  in  rem,  and 
in  personam  for  any  balance,  and  where 
there  is  a  balance  shown,  may  be  re- 
garded as  a  pending  suit  as  to  that  un- 
til a  decree  for  it.  Therefore,  no  stat- 
ute runs  on  the  claim,  except  that 
applicable  to  a  decree,  for  there  is  a 
judicial  ascertainment  of  the  sum  due, 
and  a  decree  for  it,  which  may  be  the 
basis  of  a  personal  decree  at  any  time 
within  the  limit  already  stated.  Per- 
son V.  Barlow,  35  Miss.  174." 

6.  Blood  V.  Crew  Levick  Co.,  177 
Pa.  St.  606,  where  the  court  said: 
"  This  brings  us  to  the  fourth  and  last 
line  of  defense,  viz.,  the  existence  of 
cross-demands  against  A.  R.  Blood.  If 
this  action  was  brought  for  the  recov- 
ery of  purchase-money  belonging  to  A. 
R.  Blood,  and  payable  to  him  as  owner, 
a  crossrdemand  could  be  properly  set 
up  against  him.  But  while  it  is  for 
purchase-money  for  property  sold  to 
the  defendant  by  Blood,  it  is  for  the 
use  of  one  to  whom  so  much  of  the 
purchase-money  as  is  now  in  contro- 
versy was  appropriated  at  the  time  of 
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Mere  Delay  in  Foreclosing  is  not  sufficient  to  charge  upon  the  mort- 
gagees the  consequence  of  a  shrinkage  in  the  value  of  the  prop, 
erty,  where  there  has  been  no  request  to  foreclose,  and  the  interest 
has  been  paid.* 

(g)  Selease  of  Parchaser  from  Liability  —  aa.  Prevailing  Rule.  —  The 
courts  are  not  agreed  as  to  whether  the  purchaser's  liability, 
having  once  attached,  can  be  extinguished  by  a  rescission 
of  the  contract  of  assumption  by  the  mere  act  of  mort- 
gagor and  purchaser  alone,  without  the  consent  of  the  mort- 
gagee.     In    California^   Indiana,'^   lowa,'^   New    Jersey,^    and 


the  purchase,  and  to  whom,  by  the 
covenants  in  the  deed,  the  defendant 
undertook  to  make  payment.  The 
amount  of  this  mortgage  debt  was  a 
part  of  the  purchase-money  to  be  paid 
for  the  property  conveyed,  and  it  was 
to  be  paid  directly  to  the  holder  of  the 
mortgage,  who  is  now  asking  pay- 
ment. It  is  alleged  that  there  were 
other  incumbrances  upon  the  property 
that  the  vendor  agreed  to  remove,  and 
that  he  has  not  done  so.  The  defend- 
ant was  at  the  time  content  to  take  the 
vendor's  covenant  of  general  warranty 
as  the  security  for  the  payment  of  these 
known  incumbrances,  and  upon  this 
basis  to  enter  into  the  covenant  to  pay 
the  plaintiff's  mortgage.  There  has 
been  no  change  in  the  situation  since. 
Nothing  is  now  known  that  was  not 
fully  known  at  the  time,  and  that  did 
not  enter  into  the  transaction  when 
the  covenant  on  which  this  action  rests 
was  made.  A  party  may  debar  him- 
self by  Ms  own  agreement  or  by  his 
conduct  from  insisting  upon  a  set-off. 
Ardesco  Oil  Co.  v.  North  American 
Oil,  etc.,  Co..  66  Pa.  St.  375;  Reed  v. 
Penrose,  36  Pa.  St.  214.  The  defend- 
ant is  in  that  situation.  It  is  not  now 
satisfied  with  the  covenants  of  general 
warranty  of  its  vendor  as  security 
against  the  incumbrances  he  assumed 
to  pay.  It  thinks  it  should  have 
more  protection  than  it  provided  for 
itself  when  its  own  covenant  was  en- 
tered into.  If  so,  its  remedy  is  against 
its  vendor." 

1.  Merchants'  Ins.  Co.  v.  Hinman, 
34  Barb.  (N.  Y.)  410. 

2.  Biddel  v.  Brizzolara,  64  Cal.  354; 
Williams  v.  Naftzger,  103  Cal.  438. 

3.  Talburt  v.  Berkshire  L.  Ins.  Co., 
80  Ind.  441. 

4.  Gilbert  v.  Sanderson,  56  Iowa  349, 
where  the  court  said:  "  The  contract 
primarily  was  made  to  indemnify  the 
mortgagor,   Warner.      It  may   be   the 


plaintiff  was  entitled  to  the  benefits  of 
the  contract,  but  this  depended  upon 
the  question  whether  he  desired  to 
avail  himself  thereof.  He  could  not  be 
forced  to  do  so.  Now,  before  he  had 
knowledge  any  such  contract  was  in 
existence,  the  parties  who  made  it 
agreed  upon  a  valuable  consideration 
to  release  the  obligation  thereby  as- 
sumed. Having  the  power  to  enter 
into  such  contract,  it  would  seem  to 
follow  they  could  enter  into  another 
whereby  the  former  ceased  to  be  of 
any  force  or  effect,  unless  in  the  mean- 
time the  person  for  whose  benefit  it 
was  made  in  some  manner  has  indi- 
cated he  accepts  the  contract,  or  it  can 
be  implied  he  did  so.  By  so  doing  he 
acquires  the  rights  and  assumes  the 
burdens  incident  thereto." 

6.  Crowell  v.  Currier,  27  N.  J.  Eq. 
152;  Crowell  V.  St.  Barnabas  Hospital, 
27  N.  J.  Eq.  650;  Youngs  v.  Public 
School  Trustees,  31  N.  J.  Eq.  290; 
O'Neill  V.  Clark,  33  N.  J.  Eq.  444; 
Laing  v.  Byrne,  34  N.  J.  Eq.  52. 

The  Leading  Case.  —  Crowell  v.  Cur- 
rier, 27  N.  J.  Eq.  152,  is  the  leading 
case  on  this  side  of  the  controversy. 
The  court  there,  after  reviewing  the 
cases  which  announce  the  rule  making 
the  purchaser  liable,  thus  proceeds: 
"  It  would  seem  to  be  clear,  then,  that 
in  ordinary  cases  the  mortgagee  does 
not  by  force  of  the  contract  acquire  a 
right  of  action  against  the  purchaser, 
but  the  benefit  flowing  to  him  from  the 
contract  is  limited  to  a  right  to  be  sub- 
rogated to  the  rights  of  his  debtor.  He 
stands  in  his  debtor's  rights,  and  may 
appropriate  to  the  satisfaction  of  his 
mortgage  any  security  held  by  his 
debtor  for  its  payment;  he  can,  there- 
fore, only  have  a  personal  judgment 
against  the  purchaser  for  his  debt, 
when  the  mortgagor  holds  an  obliga- 
tion which  will  support  such  judg- 
ment.    His  right  is  simply  the  right  of 
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Ohio,^  such  a  rescission  has  been  held  sufficient  to  relieve  the 
purchaser,  if  made  prior  to  the  commencement  of  proceedings  by 
the  mortgagor  to  enforce  the  personal  liability. 

A  Eeconveyance  by  the  Purchaser  to  the  Mortgagor  has  been  treated  as  a 
sufficient  rescission  within  this  rule,*  though,  unless  accepted  by 
the  mortgagor,  it  will  not  so  operate.' 

Release  Executed  Pending  Foreclosure  Suit.  —  Where  the  release  is  agreed 
to  between  mortgagor  and  purchaser  before  the  commencement 
of  a  foreclosure  suit,  it  will  be  sufficient,  though  not  executed 
until  after  suit  is  brought.* 

But  the  Eelease  Must  be  Bona  Fide,  and  not  made  with  the  fraudulent 
purpose  of  depriving  the  mortgagee  of  his  security.' 


substitution,  permitting  a  new  creditor 
to  take  the  place  of  an  old  one,  and 
allowing  the  new  to  succeed  to  the 
rights  of  the  old.  The  adoption  of  the 
other  view  would  lead  to  the  establish- 
ment of  this  anomalous  and  unjust 
principle,  that  a  person  shall  have  a 
right  of  action  on  a  contract  to  which 
he  is  not  a  party  but  a  stranger,  which 
was  not  made  for  his  benefit,  for 
which  he  gave  no  consideration,  and 
which  never  influenced  his  conduct  in 
the  slightest  degree.  In  this  case, 
the  complainant  was  entitled  to  the 
right  of  subrogation,  to  be  put  in 
the  place  of  his  debtor,  and  in- 
vested with  the  rights  his  debtor  held 
at  the  time  the  action  was  brought. 
The  fact  that  the  complainant  held  the 
unexercised  risk  to  ask,  by  suit,  to  be 
subrogated  to  the  rights  of  the  mort- 
gagor under  the  contract  did  not  put 
it  out  of  the  power  of  the  contracting 
parties  to  abrogate  the  contract. 
Where  parties  have  made  a  contract 
which  will,  either  directly  or  incident- 
ally, benefit  a  mere  stranger,  they  may 
at  their  pleasure  abandon  it,  and  mu- 
tually release  each  other  from  its  per- 
formance, regardless  of  his  interests, 
unless  the  parties,  with  knowledge  that 
he  is  relying  on  the  contract,  suffer 
him  to  put  himself  in  a  position  from 
which  he  cannot  retreat  without  loss 
in  case  the  contract  is  not  performed." 

1.  Brewer  v.  Maurer,  38  Ohio  St. 
554. 

2.  Crowell  v.  Currier,  27  N.  J.  Eq. 
152;  Crowell  V.  St.  Barnabas  Hospital, 
27  N.  J  Eq.  650;  Laing  v.  Byrne,  34 
N.  J.  Eq.  52;  Biddel  v.  Brizzolara,  64 
Cal.  361. 

3.  Williams  v.  Naftzger,  103  Cal.  438. 

4.  O'Neill  7'.  Clark,  33  N.  J.  Eq.  444. 
6,  Hence,  Where  the  Mortgagor  is  In- 


soWent,  an  attempt  by  him  to  discharge 
the  purchaser  in  order  to  defeat  the 
mortgagee's  claim  will  be  ineffectual. 
Trustees,  etc.,  v.  Anderson,  30  N.  J.  Eq. 
366;  Youngs  V.  Public  School  Trustees, 
31  N.  J.  Eq.  290;  Willard  v.  Worsham, 
76  Va.  392.  In  the  case  first  cited  the 
court  said:  "  The  act  of  release  or  dis- 
charge, to  be  effectual,  must  be  done 
bona  fide,  and  not  merely  for  the  pur- 
pose of  thwarting  the  mortgagee  and 
depriving  him  of  an  equity  to  which 
he  is  entitled.  Where  a  person,  in 
consideration  of  a  debt  due  from  him, 
agrees  with  his  creditor  that  he  will, 
in  discharge  of  it,  pay  the  amount  to 
the  creditor  of  the  latter,  in  discharge 
or  on  account  of  a  debt  due  from  the 
latter  to  him,  though  the  agreement 
may  be  bona  fide  rescinded  by  the  par- 
ties to  it  for  considerations  or  reasons 
satisfactory  to  themselves,  and  without 
account  or  liability  to  the  creditor  who 
is  not  a  party  to  it,  yet,  if  the  prom- 
isee be  insolvent,  and  the  rescission 
be  merely  a  forgiving  of  the  debt  for 
the  mere  purpose  of  defrauding  the 
creditor  of  the  promisee,  or  protecting 
the  promiser  against  his  liability,  the 
rescission  will  not  avail  in  equity.  In 
the  present  case,  recourse  was  had  to 
the  expedient  of  the  releases,  as  a 
means  of  protecting  Youngs  against 
his  liability  to  the  complainants,  who, 
though  they  had  not,  in  fact,  com- 
menced suit,  were,  as  the  parties  to 
the  releases  well  knew,  about  to  do  so; 
and  they  had  made  preparations  ac- 
cordingly. No  consideration  passed, 
nor  was  any  to  be  given.  Nor  were 
the  releases  founded  on  any  equity  or 
equitable  consideration.  The  mort- 
gagor was  insolvent,  and  had  no  longer 
any  interest  in  the  indemnity  which 
Youngs  had  given  him  against  his  lia- 
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bb.  Minority  Rule. —  On  the  other  hand,  the  courts  of  Illinois  * 
and  Nezu  York  *  hold  that  the  purchaser's  liability  having  once 
become  absolute  is  irrevocable  without  the  consent  of  the  mort- 
gagee, and  cannot  be  affected  by  the  mere  acts  of  the  mortgagor 
and  the  purchaser.  The  Virginia  court,  while  not  passing  upon 
the  general  question  as  to  the  mortgagor's  right  to  release,  held 
that  in  any  event  no  such  right  could  be  exercised  where  the  pur- 
pose was  plainly  fraudulent.*  If,  however,  a  contingent  agree- 
ment for  rescission  is  made  contemporaneously  with  the  execution 
of  the  deed  in  which  the  mortgage  is  assumed,  the  subsequent 
exercise  of  the  purchaser's  option  in  this  regard  will  be  sufficient, 
even  under  this  rule,  to  constitute  a  release.*     But  such  an  agree- 


bility  on  the  complainant's  mortgage. 
Had  he  been  solvent,  the  releases 
would,  of  course,  not  have  been  exe- 
cuted. The  hollow,  unsubstantial  for- 
mality of  the  execution  and  delivery 
of  the  releases  creates  no  barrier  to  the 
equitable  relief  to  which  the  complain- 
ants are  entitled.  A  release  executed 
mala  fide,  for  the  mere  purpose  of  de- 
feating the  action  of  equity,  or  of  elud- 
ing its  reach,  will  be  of  no  avail." 

1.  Illinois.  —  Bay  v.  Williams,  112 
111.  91,  the  court  saying:  "  This  court 
has  uniformly  held  that  the  benefi- 
ciaries may  sue  at  law,  which  repudi- 
ates the  doctrine  of  indemnity,  as  the 
person  for  whose  benefit  the  promise  is 
made  can  never  reach  an  indemnity  or 
security  given  to  his  debtor  but  in 
chancery,  and  then  only  when  his 
debtor  is  insolvent,  or  on  some  other 
equitable  grounds.  The  principle 
upon  which  this  court  has  acted  is 
that  such  a  promise  invests  the  person 
for  whose  use  it  is  made  with  an  im- 
mediate interest  and  right,  as  though 
the  promise  had  been  made  to  him. 
This  being  true,  the  person  who  pro- 
cures the  promise  has  no  legal  right  to 
release  or  discharge  the  person  who 
made  the  promise  from  his  liability  to 
the  beneficiary.  Having  the  right, 
it  is  under  the  sole  control  of  the  per- 
son for  whose  benefit  it  is  made — as 
much  so  as  if  made  directly  to  him." 

2.  New  York.  —  Douglass  v.  Wells, 
18  Hun  (N.  Y.)  88,  57  How.  Pr.  (N.  Y.) 
378  (reviewing  the  authorities  and 
overruling  Stephens  v.  Casbacker,  8 
Hun  [N.  Y.]  116);  Judson  v.  Dada,  79 
N.  Y.  373;  Whiting  v.  Gearty,  14  Hun 
(N.  Y.)  498.  In  the  latter  case,  how- 
ever, stress  is  laid  upon  the  fact  that  the 
mortgagee  had  accepted  the  assump- 
tion before  the  release  was  executed. 


S.Virginia.  —  Willard  v.  Worsham, 
76  Va.  400,  where  the  court  said: 
"  It  is,  however,  unnecessary  to  decide 
which  of  the  decisions  cited  lay  down 
the  correct  rule,  for  this  case  presents 
nearly  every  feature  or  element  which, 
according  to  the  authorities,  stamps  the 
release  as  invalid.  The  party  giving 
it  was  at  the  time,  and  is  now,  insolv- 
ent; the  conveyance  or  sale  to  the  ap- 
pellant was  absolute  and  uncondi- 
tional; his  assumption  of  one-half  of 
the  debt  was  a  part  of  the  considera- 
tion of  the  purchase;  he  recognized  the 
existence  of  the  debt  itself  by  uniting 
with  Segar  in  paying  the  two  instal- 
ments maturing  in  1859  and  i860. 
The  release  was  without  consideration, 
and  was  plainly  and  palpably  designed 
for  no  other  purpose  than  to  defeat  a 
recovery  against  the  appellant  of  the 
claim  now  in  controversy.  For  these 
reasons,  my  opinion  is,  the  release, 
however  effectual  as  between  the  par- 
ties, was  and  is  invalid  as  to  the  ap- 
pellee." 

4.  Devlin  v.  Murphy,  56  How.  Pr. 
(N.  Y.  Supreme  Ct.)  326,  where  the 
question  is  thus  discussed:  "  The 
agreement  between  Murphy  and  Full- 
erton,  in  effect  contemporaneous  with 
the  deed,  was  verbal.  But  it  was  per- 
formed in  part  at  the  time,  by  the  mak- 
ing and  acceptance  of  the  original  con- 
veyance, and  the  reconveyance  was 
made  and  received  in  further  perform- 
ance of  it.  It  is  objected  by  the  plain- 
tiff that  this  verbal  agreement  was 
invalid.  But  I  apprehend  that  the 
question  of  the  invalidity  of  the  agree- 
ment, and  whether  or  not  it  should  be 
carried  out,  rested  with  Fullerton  and 
Murphy  exclusively.  Whether  or  not 
the  agreement  was  void  for  indefinite- 
ness  as  to  time,  or  because  not  reduced 
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mcnt  should  be  explicit  in  its  terms,  and  should  be  made  and  per- 
formed in  good  faith,  and  where  the  purchaser  acknowleged  his 
liability  by  making  payments  on  the  mortgage  and  obtaining  an 
extension  as  to  the  remainder,  it  was  held  that  he  could  not  claim 
the  benefit  of  a  release  by  virtue  of  an  alleged  contemporaneous 
agreement.* 

(4)  Guarantor  of  Mortgage — One  Who  Assigns  the  Mortgage  and  Guarantees 
its  Payment  is  liable  for  a  deficiency  judgment  which,  as  a  rule,  may 
be  rendered  in  the  same  suit  in  which  the  mortgage  is  foreclosed.* 


to  writing,  was  for  the  determination  of 
Murphy.  He  only  could  object  that  a 
delay  of  five  years  in  making  the 
reconveyance  was  unreasonable.  If 
Murphy  felt  himself  bound  in  con- 
science to  carry  out  the  agreement, 
and  accept  a  reconveyance,  after  a 
lapse  of  five  years,  and  further  to  do 
what  he  could  towards  reinstating  Full- 
erton,  it  is  not  for  others,  who  are 
neither  parties  nor  privies  to  the  agree- 
ment, to  complain.  There  is  certainly 
nothing  inequitable  in  the  result 
reached  through  the  reconveyance  if 
the  intentions  and  agreements  of  the 
parties,  made  in  good  faith,  are  fully 
carried  out.  A  stranger  to  the  con- 
tract cannot  object  that  the  agreement 
was  not  in  writing  (Dempsey  v.  Kipp, 
61  N.  Y.  471),  nor  that  Murphy  was  not 
bound  to  accept  a  reconveyance.  He 
believed  that  he  was  bound,  and  acted 
upon  such  belief;  that  is  sufficient.  It 
is  true  that  Fuller's  covenant,  with  re- 
spect to  the  payment  of  the  mortgage, 
was  to  the  advantage  of  the  holder  of 
the  mortgages  and  could  have  been 
enforced  by  him  so  long  as  the  cove- 
nant was  in  force.  But  that,  in  itself, 
affords  no  valid  reason  why  the  par- 
ties who  made  the  covenant  should  not 
carry  out  an  agreement,  honestly 
made,  contemporaneous  with  the  cove- 
nant, although  the  effect  be  to  dis- 
charge the  covenant  and  deprive  a 
third  person  of  an  advantage  he  might 
secure  with  the  covenant  in  force.  If 
the  holder  of  the  mortgage  obtained 
any  right,  it  is  in  subordination  and 
must  yield  to  the  earlier  rights  and 
equities  of  FuUerton,  through  the 
original  agreement,  in  which  the  cove- 
nant in  question  originated." 

1.  Fleischauer  v.  Doellner,  58  How. 
Pr.  (N.  Y.  Supreme  Ct.)  iqo. 

2.  loiua.  —  Claflin  v.  Reese,  54  Iowa 
544- 

New  Jersey.  —  Jarman    v.  Wiswall, 
24  N.  J.  Eq.  267. 


New  York.  —  Curtis  v.  Tyler,  gr 
Paige  (N.  Y.)  432;  Harlem  Sav.  Bank 
V.  Mickelsburgh,  57  How.  Pr.  (N.  Y. 
Supreme  Ct.)  106;  Luce  v.  Hinds, 
Clarke  Ch.  (N.  Y.)  453;  Bristol  v.  Mor- 
gan, 3  Edw.  Ch.  (N.  Y.)  142;  Cady  v, 
Sheldon,  38  Barb.  (N.  Y.)  103. 

IVisconsin.  —  Burdick  v.  Burdick,  20 
Wis.  348.  Compare  Fond  du  Lac  Har- 
row Co.  V.  Haskins,  51  Wis.  135. 

Under  the  Illinois  Statute,  however,  it 
is  held  that  a  mortgagee  who  has  thus 
assigned  his  mortgage  cannot  be 
joined  in  a  foreclosure  suit  so  that  the 
payment  of  the  deficiency  may  be  de- 
creed against  him  in  that  proceeding, 
Walsh  V.  Van  Horn,  22  111.  App.  170, 
The  statute  contains  the  following  pro- 
vision, which  the  court  held  insufficient 
to  authorize  a  deficiency  judgment  in 
such  case:  "  Provided,  That  such  exe- 
cution shall  issue  only  in  cases  where 
personal  service  shall  have  been  had 
upon  the  defendant  or  defendants  per- 
sonally liable  for  the  mortgage  debt, 
unless  their  appearance  shall  be  en- 
tered in  such  suits." 

Michigan,  Wisconsin,  and  New  York.  — 
In  Michigan  a  guarantor  of  the  collec- 
tion of  the  mortgage  debt  is  not  a 
proper  party  to  the  foreclosure  suit, 
since  no  liability  arises  until  the  ex- 
haustion of  other  remedies.  Johnson 
V.  Shepard,  35  Mich.  115. 

And  in  Wisconsin  it  has  recently 
been  held  that  no  deficiency  judg- 
ment could  be  rendered  against  such  a 
guarantor.  CottreU  v.  New  London 
Furniture  Co.  (Wis.  1896)  68  N.  W. 
Rep.  874,  citing  Borden  v.  Gilbert,  13 
Wis.  670.  But  the  earlier  case  of 
Fond  du  Lac  Harrow  Co.  v.  Haskins, 
51  Wis.  135,  in  which  a  deficiency  judg- 
ment was  rendered  against  guarantors 
of  payment  of  the  debt  secured  hj  the 
mortgage,  is  not  noticed  in  the  opiniotr 
in  the  case  first  cited. 

But  in  New  York  the  guarantor  of 
payment    is   a   proper    party     to     the 
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An  Indorser  of  the  Note  Secured  by  the  mortgage  is  likewise  liable  for 
a  deficiency.* 

Collection  Prevented  by  Mortgagee.  —  But  the  guarantor  of  the  mort- 
gage is  not  liable  if,  by  the  act  of  the  mortgagee,  the  collection  of 
the  debt  from  the  mortgagor  is  prevented.* 

Notice  or  Demand  Prior  to  Suit.  —  The  guarantor  is  not  entitled  to 
notice  or  demand  before  he  is  made  a  party  with  a  view  to  fixing 
his  liability.-' 

Notice  to  Mortgagee  to  Collect.  —  Nor  is  he  released  by  giving  notice 
to  the  mortgagee  to  collect  the  debt  from  the  principal  where  at 
the  time  the  latter  was  insolvent,  and  there  is  no  evidence  that 
the  failure  of  the  mortgagee  to  act  upon  the  notice  resulted  in 
loss  to  the  guarantor.^ 

In  Awarding  Execution,  it  has  been  held  that  the  decree" should  pro- 
vide for  the  exhaustion  of  the  remedy  against  the  mortgagor 
before  proceeding  against  the  guaranteeing  mortgagee.'* 

Extent  of  liability.  —  The  liability  of  the  mortgagee  who  thus 
guarantees  the  payment  of  the  bond  and  mortgage  is  limited  to 
the  amount  paid  by  the  assignee  with  interest.® 

Judgment  Against  Several  Guarantors.  —  A  deficiency  judgment  may  be 
Tendered  against  all  of  the  several  guarantors  of  a  mortgage, 
though  it  is  executed  by  only  one.'' 

But  a  Belease  of  One  Guarantor  inures  to  the  benefit  of  all.** 

Extinction  of  Mortgage.  —  Where  the  guaranteed  mortgage  subse- 
quently becomes  a  part  of  the  guarantor's  estate  and  is  assigned 
by  his  personal  representatives,  the  assignee  cannot  recover 
against  the  estate,  since,  by  passing  through  it,  the  mortgage 
became  extinguished.* 

(5)  Miscellaneous  Parties  —  Parties  Executing  Bond  but  Not  Mortgage.  — 
A  deficiency  judgment  may  be  rendered  in  a  foreclosure  suit 
against  parties  who  have  executed  the  bond,  though  they  may 
not  have  signed  the  mortgage.** 

suit.     Vanderbilt  v.  Schreyer,  91  N.  Y.  burgh,   57  How.  Pr.  (N.  Y.  Supreme 

392.  Ct.)  106. 

When  Note  Not  Due.  —  The  guarantor  6.  Goldsmith    v.    Brown,    35    Barb, 

of  a  mortgage  which  provides  that  the  (N.   Y.)  484;    Rapelye  v.  Anderson,  4 

debt  shall  become  payable  in  case  of  de-  Hill  (N.  Y.)  472. 

fault  in    payment   of    taxes    is   liable,  7.  Fond  du  Lac  Harrow  Co.  v.  Has- 

although  the  note  which  evidences  the  kins,  51  Wis.  135. 

debt  is  not  due  by  its  terms.     Claflin  8.  North    American    F.    Ins.   Co.    v. 

V.  Reese,  54  Iowa  544.  Handy,  2  Sandf.  Ch.  (N.  Y.)  492. 

1.  Robertson  v.  Cauble,  57  Ind.  420;  9.  Fluck  v.  Hager,  51  Pa.  St.  459. 
Smith  V.  McEvoy,  8  Utah  58.  10.  Signer  of  Bond  Only  —  Nebraska. — 

2.  Stark  v.  Fuller,  42  Pa.  St.  320.  Davenport  Plow  Co.  v.  Mewis,  10  Neb. 
8.  Rushmore  v.  Miller,  4  Edw.  Ch.     317. 

(N.  Y.)  84.                                                "  New  York. — Thorne  v.   Newby,   59 

4.  Hunt  V.  Purdy,  82  N.  Y.  486.  How.  Pr.  (N.  Y.  Supreme  Ct.)  120. 
But  see  Craig  v.  Parkis,  40  N.  Y.  Compare  Bathgate  v.  Haskins,  59  N. 
181.  Y.   535;  Hunt  V.  Purdy   82  N.  Y.  487; 

5.  Luce  V.  Hinds,  Clarke  Ch.  (N.  Y.)  North  American  F.  Ins.  Co.  v.  Handy, 
453;    Harlem    Sav.   Bank   v.    Mickels-  2  Sandf.  Ch.  (N.  Y.)  492. 
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Personal  Judgement.  -7-  In  the  absence  of  express  statutory  prohi- 
bition, a  personal  judgment  may  be  rendered  against  a  debtor  in 
the  foreclosure  of  a  mortgage  not  executed  by  him.* 

Attaching  Creditor.  —  A  creditor  who  has  attached  the  mortgaged 
premises  and  promised  the  mortgagee  to  purchase  and  guarantee 
the  mortgage  is  not  thereby  rendered  liable  to  a  deficiency  judg- 
ment.* 

(6)  Married  Women.  —  In  some  jurisdictions,  the  common-law 
disabilities  of  married  women  have  not  been  sufficiently  removed 
to  render  them  subject  to  a  deficiency  judgment  in  foreclosure 
suits,  even  where  they  have  signed  the  obligation.  Thus,  in 
Florida,^  Illmois,'^  Indiana,'^  and  Missouri,^  decisions  have  been 
rendered  denying  the  liability  of  a  feme  covert  to  a  deficiency 
judgment  in  foreclosure.  And  while  the  force  of  some  of  these 
authorities  may  have  been  modified  by  subsequent  legislation,  it 
still  remains  the  law  in  nearly,  if  not  quite,  all  jurisdictions,  that 
a  deficiency  judgment  cannot    be   rendered   against   a   married 


Wisconsin.  —  Fond  du  Lac  Harrow 
Co.  V.  Haskins,  51  Wis.  135. 

See  also  Robertson  v.  Cauble,  57 
Ind.  420;  Crow  v.  Vance,  4  Iowa  434. 

1.  Hilton  V.  Otoe  County  Nat.  Bank, 
26  Fed.  Rep.  202. 

Hicliigan.  —  But  such  liability  must 
be  one  which  is  enforcible  at  law,  and 
under  the  Michigan  chancery  rule 
third  parties  who  have  been  giveh  to 
understand  that  no  personal  decree 
will  be  sought  against  them  cannot  be 
subjected  to  such  liability  by  a  default 
judgment.     Vaughn  v.  Black,  63  Mich. 

215. 

2.  Winsor  v.  Luddington,  77  Mich. 
215,  where  the  court  said:  "  There 
must  be  a  liability  upon  which  Noble 
could  be  sued  at  law  for  the  mortgage 
debt  to  enable  the  complainant  to  sus- 
tain the  decree  against  him.  The  only 
interest  the  defendant  Noble  had  in 
the  mortgaged  properly  was  by  virtue 
of  his  attachment  lien.  This  did  not 
oblige  him  to  pay  the  mortgage  debt. 
As  against  the  mortgagee  or  his  as- 
signee it  only  gave  him  the  right  to 
redeem.  He  at  no  time  agreed  to 
pay  the  mortgage.  His  proposition 
was  to  buy  the  mortgage,  and  the 
complainant  only  charges  this,  and 
that  he  agreed  to  sell;  but  this  is  not 
the  contract  which  would  entitle  the 
complainant  to  take  the  decree  made 
by  the  circuit  judge.  It  must  be  a 
contract  to  pay  the  debt  that  will  make 
him  liable  under  such  decree.  He  is 
not  a  purchaser  of  the  property  sub- 
ject to  the  mortgage,  with  a  promise  to 


pay  it.  His  own  interest  which  he  had 
acquired  was  no  more  than  a  lien  upon 
the  property,  and  liable  to  be  defeated 
at  any  time  by  redemption.  By  the 
decree,  it  will  be  noticed.  Noble  is  held 
equally  liable  to  pay  the  mortgage.  If 
the  complainant  had  a  valid  contract 
with  Noble  to  sell  him  the  mortgage, 
which  we  do  not  now  decide,  his  lia- 
bility could  only  extend  to  the  damage 
complainant  would  sustain  by  failure 
to  perform  such  agreement,  and  that 
could  not  be  litigated  in  this  foreclos- 
ure suit.  Appellant  Noble  would  have 
a  right  to  defend  against  such  liability 
in  a  suit  at  law  and  before  a  jury,  and 
nothing  appears  showing  such  a  suit 
would  not  afford  an  adequate  remedy." 

3.  Adams  v.  Fry,  29  Fla.  318;  Ran- 
dall V.  Bourgardez,  23  Fla.  264,  where 
the  court  said:  "  This  decree  for  any 
balance  which  may  remain  due  after 
an  application  of  the  proceeds  from  a 
sale  of  the  lands  is  a  personal  decree 
against  the  femes  covert,  Mrs.  Randall 
and  Mrs.  Knapp.  A  married  woman 
cannot  bind  herself,  either  in  law  or 
equity,  so  as  to  authorize  a  personal 
judgment  against  her.  Dollner  v. 
Snow,  16  Fla.  86.  It  is  doubtless  the 
case  that  this  part  of  the  decree  was  a 
mere  oversight  upon  the  part  of  the 
chancellor  and  counsel.  Yet  it  cannot 
be  permitted  to  stand." 

4.  Wright  V.  Langley,  36  111.  381. 

6.  Brick  v.  Scott,  47  Ind.  299;  Moffit 
V.  Roche,  77  Ind.  48. 

6.  Pemberton  v.  Johnson,  46  Mo. 
342. 
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woman  in  the  foreclosure  of  a  mortgage  given  to  secure  her  hus- 
band's debt,  and  from  which  her  separate  estate  received  no  bene- 
fit.* That  estate  must  be  expressly  charged  with  the  liability.* 
Wife  a  Mere  Tenant.  —  So,  it  is  error  to  render  a  deficiency  judg- 
ment against  the  wife  of  the  mortgagor  who  is  not  shown  to  have 
been  more  than  a  mere  tenant  of  the  premises.' 

Wife  Executing  Mortgage,  but  Not 
Note.  —  A  deficiency  judgment  cannot 
be  rendered  against  the  wife  of  the 
mortgagor  who  signs  the  mortgage  but 
not  the  note.  Neitzel  v.  Hunter,  19 
Kan.  221;  Kirbyf.  Childs,  10  Kan.  639; 
Exchange  Nat.  Bank  v.  Wolverton,  11 
Wash.  108,  where  the  court  thus  dis- 
cusses the  question:  "  It  is  contended 
that  the  court  erred  in  rendering  a  per- 
sonal judgment  against  appellant  Mag- 
gie Wolverton,  who  was  not  a  party 
to  the  note.  The  mortgage  given  to 
secure  the  note  contains  this  printed 
clause:  '  That  they  [the  mortgagors] 
will  pay  said  note  and  interest  thereon 
as  expressed  when  from  any  cause  the 
same  shall  become  due.'  The  note 
was  in  fact  due  when  the  mortgage  was 
executed.  We  do  not  think  that  this 
amounts  to  an  undertaking  on  the  part 
of  Maggie  Wolverton  to  become  per- 
sonally liable  for  the  payment  of  the 
note;  nor  that  a  fair  construction  of  the 
whole  instrument,  in  connection  with 
the  fact  that  the  note  was  due  when 
the  mortgage  was  executed,  admits  of 
such  a  liability.  We  are  disposed  to^ 
agree  with  the  contention  of  appellants' 
counsel  that  it  '  fails  to  furnish  that 
clear  proof  necessary  to  establish  a  col- 
lateral undertaking  to  become  person- 
ally liable  for  another's  debt.'  The 
cases  of  Brown  v.  Cascaden,  43  Iowa 
103,  and  Newbury  v.  Rutter,  38  Iowa 
179,  cited  by  respondent,  are  not  in 
point;  nor  do  we  think  the  case  falls 
within,  or  is  controlled  by,  the  provi- 
sions of  section  628  of  the  Code  of  Pro- 
cedure. We  think  that  section  is 
applicable  only  to  a  case  where  there 
is  either  no  'separate  instrument,'  and 
the  mortgage  contains  an  express 
agreement  to  pay  a  sum  certain,  or 
where  the  maker  of  the  mortgage  is 
also  the  maker  of  the  '  separate  instru- 
ment.' Here  the  wife  was  not  a  party 
to  the  contract  of  indebtedness  (which 
in  this  case  is  the  note),  and  it  is  not 
sufficiently  clear  that  she  intended  to 
bind  herself  beyond  the  extent  of  the 
property  mortgaged.  Knoll  v.  Kiess- 
ling,  23  Oregon  8." 

3.  Snell  z/.  Stanley,  58  111.  31. 


1.  California.  —  Brown  v.  Orr,  29 
Cal.  120. 

Illinois.  —  O' Brian  v.  Fry,  82  111.  274. 

Indiana.  —  Gebhart  v.  Hadley,  19 
Ind.  270;  Buell  v.  Shuman,  28  Ind. 
464;  McCarty  v.  Tarr,  83  Ind.  444; 
Key  V.  Addicks,  8  Ind.  521. 

Iowa.  —  Knox  v.  Moser,  69  Iowa  341. 

New  York.  —  Payne  v.  Burnham,  62 
N.  Y.  69;  McKeon  -'.  Hagan,  18  Hun 
(N.  Y.)  65;  Manhattan  L.  Ins.  Co.  v. 
Glover,  14  Hun  (N.  Y.)  153. 

Wisconsin.  —  Rogers  v.  Weil,  12 
Wis.  664. 

2.  McKeon  v.  Hagan,  18  Hun  (N. 
Y.)65. 

Under  the  New  Tork  Statute  providing 
that  no  mortgage  shall  be  construed  as 
implying  a  covenant  for  the  payment 
of  the  sum  secured,  i  N.  Y.  Rev.  Stat., 
P-  738,  §  139.  a  mortgage  given  without 
bond  or  note,  but  signed  by  both  hus- 
band and  wife,  and  reciting  that  the  lat- 
ter thereby  charged  her  separate  estate, 
was  held  insufficient  to  render  her  liable 
for  a  deficiency  judgment.  Mack  v. 
Austin,  95  N.  Y.  513  \affi,rming  29  Hun 
(N.  Y.)  534],  where  the  Court  of  Appeals 
said:  "  Although  Mrs.  Austin  had 
other  separate  property,  as  the  com- 
plaint avers,  yet  the  natural  construc- 
tion of  her  admission  is  that  $1,200  was 
loaned  to  her,  not  on  her  personal 
credit,  but  on  the  credit  of  her  separate 
estate,  which  said  separate  estate  she 
hereby,  that  is,  by  the  execution  of  the 
mortgage,  charges  with  the  payment. 
The  charge  is  thus  limited  to  so  much 
of  her  separate  estate  as  is  described 
in  the  mortgage,  as  that  and  that  only  is 
what  by  the  instrument  is  made  liable 
for  the  debt.  But  if  construed  more 
broadly,  it  is  still  the  case  of  a  charge 
created,  without  an  express  personal 
covenant  to  pay.  It  still  imports  that 
a  specific  estate  or  property  was  to  be 
debtor  for  the  sum,  and  not  the  owner 
personally  and  irrespective  of  such 
prof>erty.  Hone  v.  Fisher,  2  Barb.  Ch. 
(N.  Y.)559;  Gaylord  i/.  Knapp,  15  Hun 
(N.  Y.)  87.  It  would  be  easy  to  infer 
or  imply  a  promise  from  what  is  said; 
but  precisely  that  is  what  the  statute 
forbids,  and  we  must  obey  it." 
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Decree  Secundum  Allegata.  —  And  where  the  bill  alleges  no  facts 
making  the  wife  liable  for  such  a  decree,  it  should  not  be  rendered, 
even  though  the  evidence  discloses  a  personal  liability.* 

Loan  for  Benefit  of  Separate  Estate.  —  But  where  the  mortgage  has  been 
properly 'executed  by  a  married  woman,  securing  a  loan  which 
went  in  part  to  the  benefit  of  her  separate  estate,  it  is  held 
in  those  jurisdictions  where  removal  of  disability  statutes  pre- 
vail that  such  a  feme  covert  is  liable  to  a  deficiency  judgment  in 
foreclosure.' 

Liability  for  Assumption  of  Mortgage  Debt.  —  In  the  same  way,  a  married 
woman  who  has  purchased  mortgaged  premises  and  assumed  the 
payment  of  the  mortgage  debt  as  a  part  of  the  consideration  may 
be  held  liable  to  a  deficiency  judgment.'  Even  where  \h&  feme 
covert  never  saw  the  deed  which  contained  the  clause  of  assump- 
tion until  after  the  purchase,  she  was  held  bound  by  the  recital 
upon  the  ground  of  ratification  and  claim  of  ownership  of  the  prop- 
erty.* Generally,  however,  where  the  clause  assuming  the  mort- 
gage is  inserted  in  the  deed  without  the  knowledge  of  \^\q  fe^ne 
covert,  she  cannot  be  held  liable  by  virtue  Jthereof.' 

d.  Leave  to  Sue  —  statutory  Requirement.  —  In  some  of  the  states 
the  plaintiff  cannot,  after  obtaining  a  decree  in  a  foreclosure  suit, 
resort  to  other  proceedings  to  enforce  the  deficiency  judgment 
without  obtaining  leave  of  court.* 


1.  Brown  v.  Kennicott,  30  111.  App.89. 

2.  Ballin  v.  Dillaye,  37  N.  Y.  35; 
Tones  v.  Merritt,  23  Hun  (N.  Y.)  184; 
Williamson  v.  Duffy,  19  Hun  (N.  Y.) 
312;  Rourk  V.  Murphy,  12  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)402;  Pennsylvania 
Coal  Co.  V.  Blake,  85  N.  Y.  226;  Avery 
V.  Van  Sickle,  35  Ohio  St.  270;  Mer- 
chants' Nat.  Bank  v.  Raymond,  27 
Wis.  567. 

3.  Massachusetts  —  Coolidge  v.  Smith, 
I2g  Mass.  554.  Compare  Rogers  v. 
Ward,  8  Allen  (Mass.)  387. 

New  yersey.  —  Huyler  7/.  Atwood,  26 
N.  J.  Eq.  504. 

New  York.  —  Cashman  v.  Henry,  75 
N.  Y.  103;  Scott  V.  Otis,  25  Hun  (N. 
Y.)33;  Flynn  v.  Powers,  35  How.  Pr. 
(N.  Y.  Supreme  Ct.)  279,  affirmed  54 
Barb.  (N.  Y.)  550. 

Ohio.  —  Brewer  v.  Maurer,  38  Ohio 
St.  543- 

4.  Coolidge  v.  Smith,  129  Mass.  554. 
6.  Culver  v.  Badger,  29  N.  J.  Eq.  74; 

Munson  v.  Dyett,  56  How.  Pr.  (N.  Y. 
Supreme  Ct.)  333. 

6.  Michigan.  —  Innes  v.  Stewart,  36 
Mich.  285;  Goodrich  v.  White,  39  Mich. 
489;  Joslin  V.  Millspaugh,  27  Mich.  517. 

Nebraska.  —  Meehan  v.  Fairfield  First 
Nat.  Bank,  44  Neb.  213. 


New  York.  —  Scofield  v.  Doscher,  72 
N.  Y.  491;  Equitable  L.  Ins.  Soc.  v. 
Stevens,  63  N.  Y.  341;  New  York  Code 
Civ.  Pro.,  ^  1628. 

Scope  of  the  Provisions.  —  The  require- 
ment of  obtaining  leave  to  sue  does 
not  prohibit  a  junior  mortgagee  who 
has  filed  notice  of  his  claim  to  surplus 
money  from  bringing  an  action  to  re- 
cover the  debt  secured  by  his  mortgage 
without  such  leave.  Wyckoff  v.  Dev- 
lin, 12  Daly  (N.  Y.)  144,  where  Van 
Brunt,  J.,  after  referring  to  the  statute 
and  its  construction  by  the  New  York 
court,  said:  "  It  is  apparent  from  the 
above  that  the  whole  policy  of  the  law 
in  this  respect  is  founded  upon  the  fact 
that  in  the  foreclosure  action  which  he 
has  commenced  the  creditor  can  obtain 
all  the  relief  to  which  he  is  entitled, 
and  therefore  he  should  not  be  allowed 
to  resort  to  another  tribunal.  But  in 
respect  to  proceedings  to  determine 
priorities  of  liens  upon  surplus  moneys, 
this  reason  entirely  fails.  Unless  the 
surplus  equals  or  exceeds  the  claim  of 
the  creditor,  the  creditor  cannot  obtain 
all  the  relief  to  which  he  is  entitled. 
He  cannot  obtain  any  judgment  for 
deficiency,  and  the  legislature  never 
intended  that  a  creditor  should  be  re- 
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Object  of  the  Provision.  —  It  has  been  declared  to  be  the  object  of 
such  a  provision  to  limit  the  creditor  who  resorts  to  foreclosure 
to  that  proceeding,  unless  good  cause  can  be  shown  why  he  should 
also  employ  the  action  at  law.* 

Averment  of  Leave  Obtained.  —  In  the  subsequent  proceeding  the 
plaintiff  must  allege  that  such  leave  has  been  obtained.* 


strained  in  the  prosecution  of  his  legal 
rights  who  had  never  had  and  never 
could  have  had  any  other  method  of 
enforcing  them.  It  is  only  in  the 
case  where  he  has  had  the  opportunity 
in  an  action  commenced  to  prosecute, 
and  he  has  failed  to  do  so,  that  he  is 
restrained.  This  rule,  in  cases  where 
the  surplus  moneys  exceed  the  amount 
of  the  claim  of  the  creditor,  may  work 
a  hardship,  but  it  would  be  so  mani- 
festly unjust  in  the  great  majority  of 
cases  that  the  legislature  have  not,  in 
the  adoption  of  the  section  above  re- 
ferred to,  given  even  a  hint  that  they 
intended  to  extend  the  application  of 
the  rule  to  any  case  where  full  relief 
could  not  be  granted.  To  extend  the 
language  of  this  section  to  cases  of 
proceedings  to  ascertain  the  priority  of 
liens  upon  surplus  moneys  would  be 
carrying  judicial  legislation  to  an  ex- 
tent which  has  never  been  attempted 
up  to  the  present  time,  bold  as  the 
courts  have  been  in  many  instances  in 
this  respect." 

Neither  does  the  requirement  apply 
to  an  action  upon  a  deficiency  judg- 
ment. Mead  v.  Spink,  (Supreme  Ct.)  i 
N.  Y.  Supp.  3go;  Schultz  v.  Mead,  (Su- 
preme Ct.)  8  N.  Y.  Supp.  663,  affirmed 
in  128  N.  Y.  680,  even  though  the  plain- 
tiff purchased  the  mortgaged  property 
at  the  foreclosure  sale  and  made  a  profit 
thereby.  Schultz  v.  Mead,  (Supreme 
Ct.)  8  N.  Y.  Supp.  663,  affirmed  in  128 
N.  Y.  680. 

Constmction  of  New  York  Statate.  — 
The  New  York  statute  has  been  con- 
strued in  that  state  so  as  not  to  require 
leave  of  court  as  a  condition  precedent 
to  suing  in  a  foreign  jurisdiction.  Mu- 
tual L.  Ins.  Co.  V.  Smith,  54  N.  Y. 
Super.  Ct.  400,  where  the  court  said: 
"  The  provisions  of  the  Code  of  Civil 
Procedure  relating  to  the  foreclosure 
of  mortgages  are  intended  to  regulate 
the  remedy  in  such  cases  within  the 
territorial  limits  of  the  state  of  New 
York,  and  the  remedy  is  to  be  had 
through  the  action  of  certain  courts 
within  the  state.  By  analogy  of  rea- 
soning    no     greater     extra-territorial 


force  can  be  given  to  any  such  pro- 
vision of  the  said  code  than  was  given 
in  Van  Voorhis  v.  Brintnall,  86  N.  Y. 
18,  and  Thorp  v.  Thorp,  90  N.  Y.  602, 
to  the  disqualification  to  marry  again 
imposed  by  the  judgment  of  a  court  of 
this  state  upon  a  defendant  adjudged 
under  the  statutes  of  this  state  to  have 
been  guilty  of  adultery.  It  certainly 
cannot  be  inferred  from  the  language  of 
section  1628  that  the  intention  of  the  leg- 
islature was  that  application  for  leave 
to  bring  an  action  in  the  state  of  New 
York  was  to  be  made  to  a  court  of  an- 
other state  which,  under  the  laws  of 
that  state,  might  have  no  power  to 
grant  such  leave,  or  the  action  of 
which,  even  if  it  possessed  the  power, 
could  not  be  reviewed  by  any  appellate 
tribunal  of  this  state." 

A  similar  construction  was  placed 
upon  it  by  the  Supreme  Court  of  Colo- 
rado'xn  an  action  for  the  deficiency  in 
that  state  after  foreclosure  proceed- 
ings in  New  York.  Williams  v.  Fol- 
lett,  17  Colo.  51.  In  this  case  the 
defendant  was  not  a  resident  of  New 
York  at  the  time  of  the  foreclosure 
proceedings,  and  the  Colorado  court 
held  that,  as  no  personal  judgment 
could  have  been  rendered  against  him 
because  of  his  non-residence,  it  would 
be  inequitable  to  require  the  consent 
ot  the  New  York  court  to  the  institu- 
tion of  a  proceeding  in  Colorado  to  en- 
force the  collection  of  a  debt  then  for 
the  first  time  really  attempted. 

No  such  action  can  be  brought  on 
the  bond  where  judgment  for  de- 
ficiency was  not  rendered  in  the  fore- 
closure suit.  Lockwood  v.  Fawcett,  17 
Hun  (N.  Y.)  146. 

In  Michigan  the  subsequent  action 
.for  the  deficiency  after  a  sale  of  the 
mortgaged  premises  cannot  be  au- 
thorized until  execution  has  been 
issued  therefor  under  an  order  of  the 
court  and  returned  at  least  partially 
unsatisfied.  Shields  v.  Riopelle,  63 
Mich.  458. 

1.  Comstock  V.  Drohan,  8  Hun  (N. 
Y.)  373,  affirmed  \n  71  N.  Y.  9. 

2.  Scofield  V.  Doscher,  72    N.  Y.  491 ; 
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Granting  of  Leave  Discretionary.  —  The  granting  of  such  leave  is  dis- 
cretionary with  the  court,*  and  in  the  exercise  of  such  discretion, 
it  should  consider  the  equitable  rights  of  defendant,  which  cannot 
be  pleaded  in  the  subsequent  action  at  law.* 

Notice  of  Application  for  Leave.  —  And  while  such  leave  may  be 
granted  upon  an  ex  parte  application,'  still  the  better  practice  is  to 
notify  the  defendant."* 

c.  Sufficiency  of  Service  to  Authorize  Deficiency 
Judgment.  —  The  actual  personal  service  of  a  summons  or  sub- 
poena is  generally  essential  to  the  rendition  of  a  decree  which  op- 
erates in  personam.^  Accordingly,  it  is  the  prevailing  rule  that  a 
judgment  for  deficiency  cannot  be  rendered  upon  constructive  or 
substituted    service  by  publication   or   otherwise.®      Of    course, 


U.  S.  Life  Ins.  Co.  v.  Gage,  (Supreme 
Ct.)  3  N.  Y.  Supp.  398;  Hauselt  v. 
Fine,  18  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  144. 

1.  Matter  of  Collins,  17  Hun  (N.  Y.) 
289. 

2.  U.  S.  Life  Ins.  Co.  v.  Poillon,  (Su- 
preme Ct.)  7  N.  Y.  Supp.  834. 

3.  Equitable  L.  Ins.  Soc.  v.  Stevens, 
63  N.  Y.  341;  U.  S.  Life  Ins.  Co.  v. 
Poillon,  (Supreme  Ct.)  6  N.  Y.  Supp. 
370. 

4.  Goodrich  v.  White,  39  Mich.  489; 
U.  S.  Life  Ins.  Co.  v.  Poillon,  (Supreme 
Ct.)  6  N.  Y.  Supp.  370. 

6.  Pennoyer  v.  Neff,  95  U.  S.  714,  a 
leading  case,  where  the  authorities  are 
exhaustively  reviewed.  See  also  Bos- 
well  V.  Otis,  9  How.  (U.  S.)  336; 
Thompson  v.  Emmert,  4  McLean  (U. 
S.)  96. 

6.  Personal  Service  Necessary.  —  Cali- 
fornia.—  Chapman  v.  Pennie,  (Cal. 
1895)  39  Pac.  Rep.  14;  Blumberg  v. 
Birch,  99  Cal.  416. 

Colorado. — Williams  v.  Follett,  17 
Colo.  51.  Compare  Denny  v.  Ashley, 
12  Colo.  165. 

Illinois.  —  Walsh  v.  Van  Horn,  22 
111.  App.  170,  applying  111.  Rev.  Stat, 
c.  95;  §16. 

Michigan.  —  Innes  v.  Stewart,  36 
Mich.  285;  Ouihwite  v.  Porter,  13 
Mich.  533.  Compare  Lawrence  v.  Fel- 
lows, Walk.  (Mich.)  468. 

New  York. — Schwinger  v.  Hickok, 
53  N.  Y.  280,  where  the  court  said: 
"  Our  statute,  authorizing  judicial  pro- 
ceedings against  non-residents  to  be 
taken  upon  service  of  the  summons  by 
publication,  is  to  be  interpreted  in  view 
of  the  necessity  which  called  for  its  en- 
actment, and  should  be  limited,  if  con- 
sistent with  the  language  used,  so  that 


it  shall  be  in  harmony  with  the  general 
principles  of  jurisprudence.  A  statute 
authorizing  judgment  in  personam 
against  a  non-resident,  not  personally 
served  with  process  within  the  state, 
and  not  appearing  in  the  action,  would 
at  least  be  exceptional,  and  it  would 
require  a  very  clear  expre  ssion  of  legis- 
lative intent  to  warrant  such  a  con- 
struction. The  jurisdiction  to  proceed 
by  publication  against  a  non-resident 
citizen  attaches  only  when  he  has  prop- 
erty in  the  state,  or  the  suit  has  rela- 
tion to  property  therein  in  which  he 
has  or  claims  an  interest.  Code,  ^  135. 
The  legislature  could  perhaps  have  de- 
clared that  judgment  obtained  against 
a  non-resident,  upon  service  by  publi- 
cation, might  be  enforced  against  all 
property  of  the  defendant  within  the 
state.  Thompson  v.  Emmert,  4  Mc- 
Lean (U.  S.)  97;  Bissell  V.  Briggs,  9 
Mass.  462;  6  Am.  Dec.  88;  Boswell  ». 
Otis,  9  How.  (U.  S.)  336.  Such  a  judg- 
ment would  be  in  rem,  and  would  im- 
pose no  personal  liability  upon  the 
defendant.  The  statute  under  which 
publication  in  this  case  was  made  does 
not  undertake  to  make  the  judgment 
obtained  in  the  proceedings  a  general 
lien  upon  the  property  of  the  defend- 
ant. We  are  of  opinion  that  the  judg- 
ment for  the  deficiency  in  personam 
was  unauthorized  and  void,  and  that 
the  remedy  of  the  mortgagee  in  the 
action  was  limited  to  the  foreclosure 
and  sale  of  the  equity  of  redemption  in 
the  mortgaged  premises."  Compare 
Bartlett  v.  Spicer,  75  N.  Y.  528. 

In  New  Jersey  and  Tennessee  it  is  ^held 
that  by  virtue  of  statutory  provisions  a 
judgment  for  deficiency  may  be  ren- 
dered against  a  parly  who  has  neither 
been    personally   served    with    process 
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however,  a  decree  of  foreclosure  alone  being  merely  in  rem  may 
be  rendered  upon  constructive  service.* 

/.  Time  of  Rendition  of  Deficiency  Judgment  —  (i)  In 
General — After  Amount  Ascertained.  —  Under  the  statutes  existing  in 
several  of  the  states,  the  judgment  for  deficiency  may  be  rendered 
only  upon  the  filing  of  the  report  of  sale,  and  it  is  erroneous  for 
the  court  to  render  such  a  judgment  in  connection  with  the  decree 
of  foreclosure  and  sale,  and  before  the  amount  of  the  deficiency 
has  been  ascertained.* 


nor  appeared  in  the  action.  Mutual 
L.  Ins.  Co.  V.  Pinner,  43  N.  J.  Eq. 
52;  Taylor  7'.  Rountree,  15  Lea  (Tenn.) 
725;  Mulloy  V.  White,  3  Tenn.  Ch.  9. 

Views  of  Federal  Supreme  Court.  —  But 
in  view  of  the  authoritative  utterances 
of  the  Federal  Supreme  Court  upon 
what  is  largely  a  question  of  constitu- 
tional and  interstate  law,  it  is  not  prob- 
able that  judgments  thus  obtained 
could  be  enforced  in  other  jurisdic- 
tions. See  citations  p.  487,  note  5, 
supra. 

1.  Martin  v.  Pond,  30  Fed.  Rep.  15; 
Blumberg  v.  Birch,  99  Cal.  416. 

2.  Alabama. — Code  876,  §  390S; 
Sayre  v.  Elyton  Land  Co.,  73  Ala.  85; 
Winston  v.  Browning,  61  Ala.  80. 

California.  —  Brown  v.  Willis,  67 
Cal.  235;  Cormerais  v.  Genella,  22  Cal. 
116. 

Michigan.  —  Johnson  v.  Shepard,  35 
Mich.  123.  Compare  Mickle  v.  Max- 
field,  42  Mich.  309. 

Nebraska. — Clapp  v.  Maxwell,  13 
Neb.  542. 

South  Carolina.  —  Hull  v.  Young,  29 
S.  Car.  71;  Warren  v.  Raymond,  12  S. 
Car.  9. 

IVisconsin.  —  Welp  v.  Gunther,  48 
Wis.   543. 

New  York.  —  Under  the  New  York 
practice  the  court  may  render  a  con- 
tingent judgment  for  deficiency  with- 
out waiting  for  the  report  of  sale;  Mc- 
Carthy V.  Graham.  8  Paige  (N.  Y.)  480. 
Compare  Cobb  v.  Thornton,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  66;  Moore  v.  Shaw, 
15  Hun  (N.  Y.)  428.  And  it  is  not  es- 
sential to  the  rendition  of  such  a  judg- 
ment that  the  deficiency  be  ascertained 
by  a  sale  in  the  pending  suit;  it  is 
sufficient  if  the  same  be  ascertained  by 
a  sale  in  another  suit  to  foreclose  a 
prior  mortgage  to  which  the  defendant 
was  a  party.  Frank  v.  Davis,  135  N. 
Y.  275  [reversing  61  Hun  (N.Y.)  496], 
where  the  court,  per  Earl,  C.  J.,  said: 
'  The  purpose   of   the   provisions  con- 


tained in  the  Revised  Statutes  and  re- 
enacted  in  the  code  was  to  change  the 
chancery  rule  as  it  had  before  been  un- 
derstood, and  to  bring  the  practice  in 
foreclosure  actions  within  the  general 
chancery  rule  above  referred  to,  and 
even,  as  we  have  seen,  to  extend  that 
rule.  The  deficiency  was  to  be  ascer- 
tained by  a  sale  of  the  mortgage  prem- 
ises, and  not  by  the  estimates  of  wit- 
nesses or  other  less  satisfactory 
evidence.  We  are  asked  to  hold  that 
enough  of  the  old  chancery  rule  is  left 
to  prevent  a  deficiency  judgment,  unless 
the  deficiency  be  ascertained  by  a  sale 
in  the  action  in  which  the  judgment  is 
asked.  We  think  we  are  justified  in 
holding  that  that  rule  has  been  entirely 
swept  away,  and  that  the  general  rule 
in  equity  practice  above  referred  to, 
except  as  it  is  modified  by  the  pro- 
visions of  the  code,  governs  foreclos- 
ure as  other  equitable  actions.  Where 
there  is  a  sale  under  the  foreclosure 
judgment  and  after  the  application  of 
the  proceeds  there  is  a  balance  unpaid 
upon  the  mortgage,  the  deficiency  is 
thus  ascertained.  But  the  full  purpose 
of  the  statute  has  been  accomplished  if 
the  deficiency  be  ascertained,  as  in  this 
case,  by  a  sale  in  an  action  to  foreclose 
a  prior  mortgage  to  which  the  defend- 
ant was  a  party." 

But  a  contingent  judgment  for  de- 
ficiency cannot  be  rendered  prior  to  the 
rendition  of  the  principal  judgment. 
Cobb  V.  Thornton,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  66.  Neither  can  such  a 
judgment  be  rendered  under  the  pres- 
ent New  York  practice  by  inserting  an 
amendment  in  the  original  judgment 
for  the  first  time  after  the  sale  has 
taken  place.  U.  S.  Trust  Co.  t^.  Schliep, 
31  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
52;  23  Civ.  Pro.  Rep.  (N.  Y.)  266. 

In  California,  although  the  code  pro- 
vides for  a  deficiency  judgment  only 
"  if  it  appears  from  the  sheriff's  return 
that  the  proceeds  are  insufficient,"  still 
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Various  points  cf  practice  and  construction  of  statutes  regarding 
this  matter  in  the  states  of  New  York,  California,   Washington, 


such  a  judgment  rendered  after  a  sale 
by  a  receiver  and  without  any  sheriff's 
return,  is  held  proper.  Toby  v.  Oregon 
Pac.  R.  Co.,  98  Cal.  490,  where  the 
court  said:  "  The  contention  of  appel- 
lant that  there  can  be  no  deficiency 
judgment  without  a  sale  and  formal 
return  by  the  sheriff  seems  to  me  too 
technical  to  give  effect  to  the  evident 
intent  of  the  lawmakers  in  many  cases. 
Suppose,  in  the  present  case,  the  steam- 
ship mortgaged  had  been  lost  by  perils 
of  the  sea,  pendente  lite,  would  the  plain- 
tiff have  been  without  remedy  ?  or  can 
it  be  claimed  that  the  court  wofild  have 
been  forced  to  the  useless  expedient  of 
foreclosing  the  mortgage,  ordering  a 
sale,  and  awaiting  the  return  of  the 
sheriff,  before  a  deficiency  judgment 
could  be  docketed  ?  Would  it  not 
rather  be  said  that  the  court  having 
obtained  jurisdiction  of  the  parties  and 
of  the  subject-matter  would,  under  the 
rules  of  equity,  proceed  under  the 
altered  circumstances,  and  in  view  of 
the  fact  that  the  security  was  ex- 
hausted, to  do  justice  by  the  entry  of 
judgment  for  what  would  then  become 
the  deficiency,  viz.,  the  full  amount 
due  ?  Again,  suppose  the  ship  had 
been  insured  in  favor  of  the  plaintiff 
against  the  perils  of  the  sea  and  lost, 
can  it  be  doubted  that  the  insurance 
money,  if  paid  into  court,  could  be  ap- 
plied to  the  satisfaction  of  the  mort- 
gage with  a  judgment  over  for  the 
balance,  if  any,  due?  I  think  not.  It 
is  true  the  statute  provides  for  docket- 
ing a  personal  judgment  for  the  bal- 
ance shown  to  be  due  by  the  return  of 
the  sheriff.  Doubtless  this  language 
is  used  because  it  is  the  usual  manner 
by  which  the  application  of  the  primary 
fund  and  a  deficit  remaining  are  ascer- 
tained, but  after  all  it  is  the  existence 
of  these  facts  which  entitles  the  plain- 
tiff to  a  personal  judgment  against  the 
defendant,  and  where  they  exist,  and 
can  only  reasonably  be  ascertained  by 
other  means,  they  are  not  to  be 
ignored  because  made  apparent  in  a 
different  way." 

Moreover,  the  deficiency  judgment 
may  be  entered  in  connection  with  the 
decree  of  foreclosure  and  sale,  but 
cannot  be  docketed  or  become  a  lien 
on  other  property  until  after  sale  and 
the  application  of  the  proceeds  fro 
tanto  to   the   satisfaction   of   the  debt. 


Hunt  V.  Dohrs,  39  Cal.  304;  Cormerais 
V.  Genella,  22  Cal.  116. 

In  Washington  a  personal  judgment 
for  deficiency  may  be  rendered  together 
with  the  decree  of  foreclosure.  Shum- 
way  V.  Orchard,  12  Wash.  104;  Hays 
V.  Miller,  i  Wash.  Ter.  143. 

In  Wisconsin,  as  in  A^ew  York,  a  con- 
tingent judgment  for  deficiency  is  prop- 
erly rendered  before  the  filing  of  the 
report  of  sale.  Baird  v.  McConkey,  20 
Wis.  297;  Welp  V.  Gunther,  48  Wis. 
543.  And  the  judgment  may  provide 
that  execution  shall  issue  for  such  de- 
ficiency, if  any,  after  the  sale.  Crocker 
V.  Currier,  65  Wis.  662,  where  the 
court  said:  "  The  judgment  com- 
mences in  the  usual  form  of  personal 
judgments.  It  is  ordered  and  ad- 
judged therein  that  the  plaintiffs  '  do 
have  and  recover  of  the  defendant, 
John  Currier,  the  said  sum  of  $255.81,' 
with  costs.  It  is  urged  that  this  is  a 
personal  judgment  in  the  first  instance, 
which  in  such  actions  is  unauthorized. 
An  examination  of  the  judgment  shows 
that  no  execution  is  awarded  for  the 
sum  specified,  but  the  judgment  pro- 
ceeds to  direct  a  sale  of  the  property, 
and  provides  that  on  confirmation  of 
the  sheriff's  report  of  sale,  if  there  be 
a  deficiency,  the  plaintiffs  may  have 
personal  judgment  therefor  and  exe- 
cution. In  view  of  these  facts,  the 
portion  of  the  judgment  above  quoted 
was  not  intended  to  be  and  is  not  a 
personal  judgment  against  defendant 
for  the  whole  sum  found  due  the  plain- 
tiffs, but  only  an  assessment  of  the  sum 
so  due,  as  required  by  §  3324,  Rev.  Stat. 
A  judgment  in  similar  form,  in  an 
action  to  foreclose  a  mortgage,  was  so 
construed  by  this  court  in  Boynton  v. 
Sisson,  56  Wis.  401.  See  also  Huse 
V.  Washburn,  59  Wis.  414."  Leary  v. 
Leary,  68  Wis.  662. 

But  an  absolute  judgment  for  de- 
ficiency cannot  be  rendered  until  the 
filing  of  the  report,  and  hence  it  is 
error  for  the  clerk  in  vacation  and 
prior  to  the  confirmation  of  the  sale  to 
enter  up  such  a  judgment.  Burdick 
V.  Burdick,  20  Wis.  348.  And  a  judg- 
ment which  provides  that  the  sheriff 
shall  specify  the  amount  of  the  de- 
ficiency in  his  report  of  the  sale,  and 
that  the  defendants  pay  the  same  to 
the  plaintiff,  is  unauthorized.  Tormey 
V.  Gerhart,  41  Wis.  54. 
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Wisconsin,  Utah,  Mississippi,  and  Michigan  are  set  forth  in  the 
notes. 

Ezecation  for  Defloienoy.  —  The  general  rule  is  that  no  execution  for 
deficiency  should  issue  until  the  amount  of  the  same  has  been 
officially  ascertained  and  the  report  of  sale  returned  into  court.* 

(2)  yudgment  before  Maturity  of  Entire  Debt  —  Usually  Irreg- 
ular.—  It  is  generally  improper  to  render  a  decree  for  the  entire 
amount  secured  by  the  mortgage  when  only  a  part  is  due.* 


In  Utah  it  was  held  that  the  court 
tnight  enter  a  personal  judgment  and 
direct  execution  to  issue  thereon,  be- 
fore sale,  against  the  defendant  mort- 
gagor who  had  conveyed  the  premises 
by  a  warranty  deed.  Brereton  v. 
Miller,  7  Utah  426,  where  the  court 
said:  "  In  this  territory  parties  are  at 
liberty  to  adopt  in  the  foreclosure  of 
mortgages  the  course  pursued  under 
the  old  chancery  system,  and  take  a 
decree  adjudging  the  amount  due  upon 
the  personal  obligation  of  the  mort- 
gagor and  directing  a  sale  of  the 
premises  and  application  of  the  pro- 
ceeds upon  the  decree,  and  then  apply 
for  an  ascertainment  of  any  deficiency, 
and  for  an  execution  for  the  deficiency, 
if  any;  or  they  may  take  their  judg- 
ment at  law  and  also  a  decree  in  equity 
for  the  sale  of  the  property,  as  in  this 
case;  and  then  the  plaintiff  may  pro- 
ceed to  enforce  either,  as  the  court 
may  order,  but  he  cannot  proceed  upon 
both  at  the  same  time.  The  assump- 
tion by  the  appellant  that  because 
Miller  gave  to  Brereton  his  promissory 
note  and  secured  the  note  by  a  mort- 
gage, therefore  Brereton  agrees  to 
look  to  the  land  as  a  primary  fund  for 
the  payment  of  the  debt,  and  that 
Miller  has  a  right  to  insist  that  he  do  so 
against  the  rights  and  equities  of  the 
Drake  estate,  cannot  be  acceded  to. 
The  mortgage  was  made  for  Brereton's 
security,  and  not  for  Miller's  protec- 
tion; and  as  between  these  two  and 
the  Drake  estate,  it  was  competent  for 
a  court  of  equity  to  direct  in  what  man- 
ner the  claim  should  be  collected,  so  as 
to  protect  the  party  that  has  been 
seemingly  injured  by  Miller,  or  who 
might  be  seriously  damaged  if  com- 
pelled to  resort  to  a  suit  upon  the  cove- 
nant in  the  deed  and  rely  upon  the 
uncertainty  of  Miller's  personal  respon- 
sibility at  the  end  of  the  litigation  for 
the  satisfaction  of  his  claim ;  and  when, 
as  in  this  case,  it  is  conceded  that  a 
personal  judgment  maybe  rendered  in 
a  foreclosure  case,  and   a  decree  for 


foreclosure  at  the  same  time,  the  right 
to  execution  upon  a  judgment  is  neces- 
sarily within  the  power  of  the  court  to 
grant,  as  a  judgment  is  not  such  un- 
less it  can  be  enforced,  and  the  satis- 
faction of  this  execution  upon  the  judg- 
ment is  a  satisfaction  of  both  judgment 
and  decree." 

But  the  usual  practice  is  to  withhold 
execution  until  the  order  of  sale  has 
been  returned.  Russell  v.  Hank,  9 
Utah  309. 

In  Mississippi  the  judgment  for  de- 
ficiency need  not  be  entered  at  the 
term  of  court  at  which  the  sale  is  con- 
firmed, but  may  be  rendered  at  any 
time  before  the  statute  of  limitations 
has  run.     Weir  v.  Field,  67  Miss.  292. 

In  Michigan  the  complainant  has  tea 
years  after  the  rendition  of  the  decree 
in  which  to  sue  out  an  execution  for 
the  deficiency.  Wallace  v.  Field,  56 
Mich.  3. 

1.  Alabama.  —  Winston  v.  Browning, 
61  Ala.  80. 

California.  —  Cormerais  v.  Genella, 
22  Cal.  116. 

Iowa.  —  Ayers  v.  Rivers,  64  Iowa  543. 

Nebraska.  —  Clapp  v.  Maxwell,  13 
Neb.  542. 

New  York.  —  Hanover  F.  Ins.  Co.  v. 
Tomlinson,  3  Hun  (N.  Y.)  630.  Com- 
pare Bache  v.  Doscher,  41  N.  Y.  Super. 
Ct.  150,  affirmed '\n  67  N.  Y.  429. 

Application  for  Execution.  —  In  Michi- 
gan such  execution  must  be  obtained 
upon  sworn  petition,  Wallace  v.  Field, 
56  Mich.  3,  and  should  not  be  issued 
without  special  application  to  the  court 
and  notice  to  the  defendant.  Gies 
V.  Green,  42  Mich.  107;  Ransom  v. 
Sutherland,  46  Mich.  489. 

In  New  York  no  such  application  is 
necessary,,  and  the  execution  issues  as 
of  course  upon  the  ascertainment  of  the 
deficiency.  Bicknell  v.  Byrnes,  23 
How.  Pr.  (N.  Y.  Supreme  Ct.)  490; 
Moore  v.   Shaw,    15   Hun  (N.   Y.)  428. 

2.  California.  —  Taggart  v.  San  An- 
tonio Ridge  Ditch,  etc.,  Co.,  18  Cal.  460. 

Indiana.  —  Skelton   v.  Ward,  51  Ind. 
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Items  Maturing  Pending  the  Suit.  —  But  the  decree  may  cover  items 
of  the  debt  which  have  matured  since  the  filing  of  the  bill.*  In 
order,  however,  to  justify  such  a  decree,  the  foundation  must  be 
laid  in  the  original  pleadings,  or  the  additional  amount  must  be 
claimed  in  a  supplemental  bill.* 

Debt  Maturing  upon  Default  on  Instalment.  —  The  rule  that  a  decree 
cannot  be  rendered  for  the  entire  debt  where  only  a  part  has 
matured  is  inapplicable  where  the  mortgage  provides  that  upon 
default  as  to  any  instalment,  the  whole  shall  become  due.'  But 
the  power  to  declare  the  whole  debt  due  is  not  conferred  by 
implication.*     And  where  no  personal  judgment  is  rendered  for 


47,  where  Allen  v.  Parker,  ii  Ind.  504, 
expressing  a  different  view,  is  treated 
as  overruled.  Gall  v.  Fryberger,  75 
Ind.  98.  Compare  Greenman  v.  Patti- 
son,  8  Blackf.  (Ind.)  465.  The  case  of 
Lacoss  V.  Keegan,  2  Ind.  406,  may  also 
be  regarded  as  overruled  so  far  as  it  is 
inconsistent  with  the  foregoing. 

Michigan.  —  Smith  v.  Osborn,  33 
Mich.  410. 

Ohio.  —  King  v.  Longworth,  7  Ohio 
pt.  II.  232. 

Wisconsin.  —  Danforth  v.  Coleman, 
23  Wis.  528. 

United  States.  —  Grape  Creek  Coal 
Co.  V.  Farmers'  L.  &  T.  Co.,  63  Fed. 
Rep.  891. 

In  Iowa,  where  the  foreclosure  peti- 
tion recites  that  the  notes  are  but  par- 
tially matured,  giving  their  amounts 
and  time  of  maturity,  and  prays  for 
judgment  for  the  amount  due,  "  and 
foreclosure  of  said  mortgage  for 
amount  of  such  judgment,  and  for  sale 
of  said  real  estate  on  special  execution," 
and  the  original  notice  follows  the 
prayer,  the  court  in  its  decree  may 
preserve  the  mortgage  lien  as  to  the 
unpaid  notes,  and  drop  the  cause  from 
the  docket.  Burroughs  v.  Ellis,  76 
Iowa  649. 

So  the  court  may  retain  jurisdiction 
of  the  cause  until  the  whole  debt  is 
due,  and  then  order  a  decree  covering 
the  same.  McDowell  v.  Lloyd,  22  Iowa 
44S. 

In  Oeorgia  the  court  may  order  and 
sell  upon  foreclosure  after  the  maturity 
of  the  first  instalment,  and  control  the 
surplus  to  be  applied  upon  the  balance 
as  it  becomes  due.  Hatcher  v.  Chan- 
cey,  71  Ga.  689. 

In  Alabama  it  has  been  held  errone- 
ous to  direct  successive  sales  to  satisfy 
the  definitely  maturing  items  of  the 
debt,  it  being  there  declared  the  proper 
practice   to   render  a    decree   for   the 


amount  due,  and  to  direct  the  mortgage 
property  to  stand  as  a  security  for  the 
remainder.     Walker  v.  Hallett,  I  Ala. 

379- 

In  Wisconsin  the  practice  is,  where 
the  property  may  be  sold  in  parcels,  to 
direct  a  sale  of  so  much  as  may  be  re- 
quired to  satisfy  the  amount  due,  and 
to  provide  that  upon  default  of  pay- 
ment as  to  the  remainder,  the  plaintiff 
may  have  an  rt/zaj  order  for  each  instal- 
ment. Rice  V.  Cribb,  12  Wis.  179. 

1.  Florida.  —  McLane  v.  Piaggio,  24 
Fla.  71. 

Illinois.  —  Wolcott  v.  Lake  View 
Bldg.,  etc.,  Assoc,  59  111.  App.  415. 

Kentucky.  —  Adams  v.  Essex,  I  Bibb 
(Ky.)  149. 

Michigan.  —  Hanford  v.  Robertson, 
47  Mich.  100;  Howe  v.  Lemon,  .37 
Mich.  164;  Johnson  v.  Van  Velsor,  43 
Mich.  208;  Vaughn  v.  Nims,  36  Mich. 
297. 

Mississippi.  —  Magruder  v.  Eggles- 
ton,  41  Miss.  284. 

New  York.  —  Asendorf  v.  Meyer,  8 
Daly  (N.  Y.)  278. 

South  Carolina.  —  Cooke  v.  Penning- 
ton, 15  S.  Car.  191. 

Wisconsin.  —  Manning  v.  McClurg, 
14  Wis.  350. 

2.  Williams  v.  Creswell,  51  Miss. 
817.  Compare  McLane  v.  Piaggio,  24 
Fla.  71. 

3.  Noonan  v.  Lee,  2  Black  (U.  S.) 
499;  Darrow  v.  Scullin,  19  Kan.  57. 
Compare  Noyes  v.  Clark,  7  Paige  (N. 
Y.)  180. 

4.  Grape  Creek  Coal  Co.  v.  Farmers' 
L.  &  T.  Co.,  63  Fed.  Rep.  891,  where 
the  court  said:  "  There  is,  confes- 
sedly, no  specific  provision  that  the 
principal  may  be  declared  due  for  de- 
fault in  the  payment  of  interest;  but 
from  the  authority  given  the  trustee  in 
possession,  under  the  first  condition,  to 
apply  the  residue  of  income  upon  the 
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the  instalments  which  have  become  due  in  this  way,  the  mort- 
gagor cannot  complain.* 

Default  on  Interest  Coupons.  —  Where  foreclosure  proceedings  are 
brought  for  default  in  the  payment  of  interest  coupons,  the  decree 
may  include  interest  on  the  principal  note  from  the  date  of  the 
last  matured  coupon  up  to  the  time  of  the  decree,  but  without 
computing  damages  on  the  interest  due.* 

g.  Lien  of  Deficiency  Judgment.  —  Whatever  the  proper 
practice  may  be  as  to  the  time  of  rendering  deficiency  judgments, 
they  at  least  do  not  become  liens  on  the  real  property  of  the 
defendant,  other  than  that  mortgaged,  until  after  the  foreclosure 
sale,  when  the  amount  of  the  deficiency  has  been  officially  ascer- 
tained.' The  deficiency  judgment  does  not  remain  as  a  lien  upon 
a  homestead  which  has  been  mortgaged,  as  the  sale  of  the  premises 
under  the  decree  satisfies  the  mortgage  lien.*  After  the  deficiency 
judgment  has  been  properly  docketed,  however,  it  becomes  a  lien 
upon  the  other  lands  of  the  debtor  equally  with  ordinary  judg- 
ments at  law,*  and  attaches  to  after-acquired  property.* 

X.  Stay  of  FbOCEEDINOS  —  statutory  Provisions  Not  Retroactive.  — 
Statutes  have  been  enacted  in  some  of  the  states  for  the  purpose 
of  extending  the  execution  of  orders  of  sale  in  foreclosure  even 
where  no  appeal  is  taken.''     Such  statutes  are  not  retroactive, 


principal  of  outstanding  bonds,  and, 
under  the  second  condition,  to  cause 
the  property  to  be  sold  as  an  entirety, 
and  from  the  provision  of  the  third 
condition,  that,  if  the  trustee  is  pro- 
ceeding to  sell  the  mortgaged  premises 
for  default  in  interest  or  sinking  fund, 
the  mortgagor,  at  any  time  before  sale 
is  made,  may  pay  all  interest  then 
in  arrears,  costs,  expenses,  disburse- 
ments, and  reasonable  compensation, 
and  that  thereupon  the  trustee  shall 
discontinue  the  proceeding  and  surren- 
der the  possession,  it  is  insisted  that 
the  power  to  treat  the  principal  debt  as 
due  should  be  inferred.  The  infer- 
ence, we  think,  is  neither  necessary 
nor  reasonable."  OV/«4'' Chicago,  etc., 
R.  Co.  V.  Fosdick,  io6  U.  S.  47. 

1.  Darrow  v.  Scullin,  ig  Kan.  57. 

2.  Guignon  v.  Union  Trust  Co.,  156 

111.  135. 

3.  Engl  ind  v.  Lewis,  25  Cal.  337; 
Cormerais  v.  Genella,  22  Cal.  116; 
Chapin  v.  Broder,  16  Cal.  403;  Sheriff 
V.  Russ,  21  Fla.  260;  Mutual  L.  Ins. 
Co.  V.  Hopper,  43  N.  J.  Eq.  387;  Bell 
V.  Gilmore,  25  N.  J.  Eq.  104;  Mutual 
L.  Ins.   Co.  V.  Southard,   25   N.  J.    Eq. 

337- 

Inferior  to  Mortgage  Executed  Prior  to 
Sale.  —  Hence,  the  lien  of  such  a  judg- 


ment is  inferior  to  that  of  a  mortgage 
executed  after  the  rendition  of  the  de- 
cree, but  prior  to  the  sale.  Mutual  L. 
Ins.  Co.  V.  Southard,  25  N.  J.  Eq. 
337- 

In  Florida  the  official  decree  for  de- 
ficiency does  not  become  a  lien  until 
filed  and  entered  in  the  minutes  of  the 
court  or  the  chancery  order  book. 
Sheriff  v.  Russ,  21  Fla.  260. 

In  New  Jersey  the  provision  of  the 
chancery  act  for  the  filing  of  an  ab- 
stract of  a  money  decree  in  the  office 
of  the  clerk  of  the  Supreme  Court  in 
order  to  constitute  a  lien  was  held  in- 
applicable to  a  mere  decree  of  foreclos- 
ure which  contained  no  clause  as  to  the 
deficiency.  Dawes  v.  Wheeler,  45  N. 
J.  L.  67. 

4.  Martens  v.  Gilson,  13  Nev.  489; 
Hershey  v.  Dennis,  53  Cal.  77. 

6.  Fletcher  v.  Holmes,  25  Ind.  458; 
Lisle  V.  Cheney,  36  Kan.  578. 

6.  Lisle  V.  Cheney,  36  Kan.  578. 

7.  Iowa.  —  Section  3293  of  the  Revi- 
sion of  i860,  Iowa  Stat.,  construed  in 
Moses  v.  Dallas  Dist.  Ct.  12   Iowa  139. 

Nebraska. — Code  Civ.  Pro.,  §  477, 
b.  [construed  in  State  v.  Laflin,  40  Neb. 
441];  Harrington  v.  Birdsall,  38  Neb. 
187;  Spencer  v.  Moyer,  29  Neb.  305; 
Franse   v.    Armbuster,    28    Neb.    467; 
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and  do  not  affect  tht 
prior  thereto.* 

State  V.  Russell,  17  Neb.  201;  Paine  v. 
Putnam,  10  Neb.  588. 

Ni"w  York.  —  Code  Civ.  Pro.,  §  1331, 
conslrued  in  Werner  v.  Tuch,  119  N. 
Y.  632;  Grow  V.  Garlock,  29  Hun  (N. 

Y.)  598. 

Pennsylvania.  —  i  Smith's  Laws,  p. 
60,  construed  in  Woodbury  v.  Alle- 
gheny, etc.,  R.  Co.,  72  Fed.  Rep.  371. 

Wisconsin.  —  Von  Baumbach  v. 
Bade,  9  Wis.  559. 

In  ifaryland  the  trial  court  may  enter 
an  order  suspending  the  sale,  and  re- 
ferring the  cause  to  an  auditor. 
Equitable  Mut.  Land  Imp.  Assoc,  v. 
Becker,  45  Md.  632. 

In  New  Jersey,  where  several  mort- 
gages of  large  amount  were  undis- 
puted, and  there  were  subsequent 
judgments,  part  of  which  were  in  con- 
troversy, the  court  declined  to  stay  the 
proceedings  under  a  decree  of  foreclos- 
ure, but  ordered  the  surplus  to  be  paid 
into  court  to  abide  a  contest  over  the 
judgments.  Schenck  v.  Conover,  13 
N.  J.  Eq,  31. 

1.  The  Bole  Discussed.  —  In  Kansas  a 
recent  statute  gives  the  mortgagor 
eighteen  months  in  which  to  redeem 
and  stays  the  order  of  sale  for  that 
period.  Kansas  Laws  1893,  c.  109,  and 
the  provision  was  held  not  to  be  retro- 
active. Barnitz  v.  Beverly,  163  U.  S. 
118,  reversing  Beverly  v.  Barnitz,  55 
Kan.  466.  Mr.  Justice  Shiras,  writing 
the  opinion  in  the  Federal  Supreme 
Court,  reviews  the  decisions  of  that 
tribunal  relative  to  the  impairment  of 
contract  obligations,  relying  particu- 
larly upon  Bronson  v.  Kinzie,  i  How, 
(U.  S.)  311,  and  says:  "  Under  the 
law,  as  it  existed  at  the  time  when  the 
mortgage  was  made,  after  a  foreclos- 
ure and  sale  of  the  mortgaged  premises 
the  purchaser  was  given  actual  posses- 
sion as  soon  as  the  sale  was  confirmed 
and  the  sheriff's  deed  issued.  There- 
after the  mortgagor  or  the  owner  had 
no  possession,  title,  or  right  in  any  way 
to  the  premises.  Under  the  new  law 
the  mortgagor  shall  have  eighteen 
months  from  the  date  .of  sale  within 
which  to  redeem,  and,  in  the  mean- 
time, the  rents,  issues,  and  profits,  ex- 
cept what  is  necessary  to  keep  up  re- 
pairs, shall  go  to  the  mortgagor  or  the 
owner  of  the  legal  title,  who  in  the 
meantime  shall  be  entitled  to  the  pos- 
session of  the  property.     The  redemp- 


foreclosure  of  mortgages  existing  at  and 


tion  payment  is  to  consist,  not  of  the 
mortgage  debt,  interest,  and  costs,  but 
of  the  amount  paid  by  the  purchaser, 
with  interest,  costs,  and  taxes.  In 
other  words,  the  act  carves  out  for  the 
mortgagor  or  the  owner  of  the  mort- 
gaged property  an  estate  of  several 
months  more  than  was  obtainable  by 
him  under  the  former  law,  with  full 
right  of  possession,  and  without  pay- 
ing rent  or  accounting  for  profits  in  the 
meantime.  What  is  sold  under  this 
act  is  not  the  estate  pledged  (described 
in  the  mortgage  as  a  good  and  inde- 
feasible estate  of  inheritance,  free  and 
clear  of  all  incumbrance),  but  a  remain- 
der—  an  estate  subject  to  the  posses- 
sion, for  eightetn  months,  of  another 
person  whp  is  under  no  obligation  to 
pay  rent  or  to  account  for  profits.  The 
twenty-third  section  of  the  act  should 
not  be  overlooked,  providing  that  real 
estate  once  sold  upon  order  of  sale, 
special  execution,  or  general  execution, 
shall  not  again  be  liable  for  sale  for 
any  balance  due  upon  the  judgment  or 
decree  under  which  the  same  is"  sold, 
or  any  judgment  or  lien  inferior 
thereto,  and  under  which  the  holder  of 
such  lien  had  a  right  to  redeem.  Ob- 
viously this  scheme  of  foreclosure  ren- 
ders it  necessary  for  the  mortgagee  to 
himself  bid,  or  procure  others  to  bid, 
the  entire  amount  of  the  mortgage 
debt,  and  thus,  in  effect,  release  the 
debtor  from  his  personal  obligation. 
We,  of  course,  have  nothing  to  do  with 
the  fairness  or  the  policy  of  such  enact- 
ments as  respects  those  who  choose  to 
contract  in  view  of  them.  But  it  seems, 
impossible  to  resist  the  conviction  that 
such  a-change  in  the  law  is  not  merely 
the  substitution  of  one  remedy  for  an- 
other, but  is  a  substantial  impairment 
of  the  rights  of  the  mortgagee  as  ex- 
pressed in  the  contract.  Where,  in  a 
mortgage,  an  entire  estate  is  pledged 
for  the  payment  of  a  debt,  with  right 
to  sell  the  mortgaged  premises  free 
from  redemption,  can  that  be  valid 
legislation  which  would  seek  to  substi- 
tute a  right  to  sell  the  premises  subject 
to  an  estate  or  right  of  possession  in 
the  debtor  or  his  alienees  for  eighteen 
months  ?  " 

In  the  state  court,  the  judgment  be- 
low, by  which  the  statute  had  been 
held  inapplicable  to  prior  contracts, 
was  at  first  affirmed,  Beverly  v.  Bar- 
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Taking  a  Stay  is  an  Appearance  in  the  suit,  and  one  who  avails  him- 
self of  a  stay  taken  by  another  for  his  benefit,  making  no  objec- 


nitz,  55  Kan.  451,  in  accordance  with 
Watkins  v.  Glenn,  55  Kan.  417,  where 
Horton,  C.  J.,  in  delivering  the  opin- 
ion said:  "  The  act  provides  that  the 
mortgagor  shall  have  eighteen  months 
from  the  date  of  sale  to  redeem;  that  a 
receiver  can  only  be  appointed  in  case 
of  waste;  that  the  income  during  the 
period  for  redemption,  except  what  is 
necessary  to  keep  up  repairs  and  pre- 
vent waste,  shall  go  to  the  owner  or 
defendant  in  execution  or  the  owner  of 
the  legal  title.  Under  the  express  con- 
dition of  the  mortgage  sued  on,  in  case 
of  default  in  the  payment  of  the  debt 
secured,  the  mortgagee  is  entitled  '  to 
have  and  receive  all  -the  rents  and 
profits  of  the  mortgaged  premises  to 
apply  upon  his  note  or  bond.'  Under 
the  former  law,  a  receiver  could  have 
been  appointed  to  take  possession  of 
the  mortgaged  premises,  collect  the 
rents  and  profits  thereof,  and  apply  the 
same,  less  expenses,  to  the  satisfaction 
of  the  debt.  The  act  of  1893  deprives 
the  mortgagee  of  this  right,  and  there- 
fore of  a  part  of  the  security  given  by 
the  very  terms  of  his  mortgage." 
Again,  the  act  carves  out  for  the  mort- 
gagor, or  the  owner  of  the  mortgaged 
property,  an  estate  of  several  months 
more  than  obtainable  by  him  under  the 
former  law,  with  full  right  of  posses- 
sion, and  without  paying  rents,  profits, 
or  taxes.  Under  the  former  law,  after 
a  foreclosure  and  sale  of  the  mort- 
gaged premises,  the  purchaser  was 
given  actual  possession  as  soon  as  the 
sale  was  confirmed  and  the  sheriff's 
deed  issued.  Therefore  the  mort- 
gagor or  the  owner  had  no  possession, 
title,  or  right  in  any  way  to  the  prem- 
ises. In  the  counties  where  the  courts 
are  almost  continually  in  session,  as 
Atchison,  Shawnee,  Sedgwick,  and 
Wyandotte,  and  in  other  counties  of 
the  state  where  there  are  frequent  ses- 
sions of  the  courts,  a  sheriff's  deed 
generally  issues  in  a  few  days  after 
the  sale.  To  contend  that  the  actual 
possession  of  the  mortgaged  premises 
by  the  mortgagor  or  owner  for  any 
specific  period  of  time,  whether  it  be 
for  six,  twelve,  or  eighteen  months, 
after  a  judicial  sale,  gives  the  same 
security  to  the  mortgagee  as  the  for- 
mer law  which  permitted  the  purchaser 
of  the  premises  under  a  decretal  sale  to 
take  possession  as  soon  as  the  sale  was 


confirmed  and  the  sheriff's  deed  issued, 
is  to  claim  that  the  possession  of  real 
estate  is  of  no  value  whatever."  There 
is,  however,  a  vigorous  dissenting 
opinion  by  Allen,  J.  Meanwhile,  how- 
ever, the  political  complexion  of  the 
Kansas  court  underwent  a  change,  and 
upon  the  rehearing  of  Beverly  v.  Bar- 
nitz,  55  Kan.  466,  the  judgment  of  the 
trial  court  above  mentioned  was  re- 
versed. The  opinion  upon  rehearing 
reviews  a  large  number  of  authorities, 
and  in  reference  to  the  policy  of  the 
law,  the  court  had  this  to  say:  "  From 
causes  upon  which  all  do  not  agree, 
and  that  we  need  not  discuss,  the  bur- 
den of  a  private  debt  has  been  enor- 
mously increased  of  late  years.  Farms 
valued  five  years  ago  both  by  borrower 
and  lender  at  $3,000  or  $4,000,  and 
mortgaged  for  $1,000,  are  now  knocked 
down  under  the  sheriff's  hammer  for 
less  than  the  mortgage  debt,  the  accu- 
mulations of  a  lifetime  being  often 
swept  away  by  the  shrinkage,  and  this 
through  no  fault  of  the  mortgagor. 
Now,  may  not  a  state  legislature  take 
cognizance  of  such  a  condition  of 
affairs  and  prescribe  a  rule,  for  appli- 
cation in  its  courts,  regulating  the 
equity  of  redemption,  and  even  ex- 
tending it  beyond  the  time  formerly 
allowed  ?  In  other  words,  why  may  it 
not,  in  a  time  of  general  depression, 
reasonably  extend  the  indefinite  estate 
impliedly  reserved  by  the  mortgagor, 
as  the  federal  courts  of  equity  do  in 
particular  cases,  beyond  the  six 
months  allowed  by  the  general  prac- 
tice ?  This  reserved  estate  belongs  to 
the  mortgagor,  and  because  of  its  in- 
definite duration  the  legislature  ought 
to  have  power  to  regulate  it,  within 
reasonable  bounds,  so  as  to  protect  the 
interests  and  equities  of  both  debtor 
and  creditor.  *  *  *  Upon  the 
whole,  it  does  not  appear  that  any 
judgment  or  decision  of  the  Supreme 
Court  of  the  United  States  requires 
this  court  to  hold  said  chapter  109 
unconstitutional,  whatever  may  have 
been  remarked  by  judges  in  delivering 
their  opinions;  for  it  is  quite  impossi- 
ble to  harmonize  all  that  they  have 
said,  although  the  judgments  or  deci- 
sions may  not  be  in  conflict.  Even 
doubt  of  the  constitutionality  of  said 
chapter  is  not  sufficient  to  warrant  its 
judicial    condemnation,   especially  by 
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tion  either  to  the  stay  or  to  the  subsequent  sale  and  confirmation, 
is  concluded  by  the  decree.* 

stay  by  Subsequent  Purchaser.  —  A  subsequent  purchaser  of  the  mort- 
gaged premises  who  is  made  a  defendant  in  foreclosure  suit  may 
stay  the  execution  of  the  decree." 


this  court.  In  such  case  it  seems  bet- 
ter to  leave  such  condemnation  to  the 
final  arbiter,  the  Supreme  Court  of  the 
Union." 

A  statute  allowing  twelve  months 
for  redemption  and  requiring  a  sale 
for  at  least  two-thirds  of  the  appraised 
value  of  the  land,  cannot  retroact. 
Bronson  v.  Kinzie,  i  How.  (U.  S.)  311. 

And  an  act  extending  the  time 
for  advertising  the  sale,  though  con- 
stitutional, Von  Baumbach  v.  Bade,  9 
Wis.  559,  governs  only  subsequent 
foreclosures.  Ogden  v.  Glidden,  9 
Wis.  46;  Weissner  v.  Wells,  9  Wis. 
471:  Diedrichs  v.  Stronach,  9  Wis.  548. 

The  Pennsylvania  Stay  Law  has  been 
held  applicable  to  foreclosure  by  scire 
facias  only,  and  not  to  a  bill  in  equity 
to  foreclose.  Woodbury  v.  Allegheny, 
etc.,  R.  Co.,  72  Fed.  Rep.  381. 

In  Nebraska  the  statute  which  pro- 
vides for  a  stay  of  nine  months  of  the 
order  of  sale  in  the  foreclosure  of 
"  mortgaged  premises,"  upon  the  sim- 
ple request  of  the  mortgagor,  has  been 
held  applicable  to  a  judgment  foreclos- 
ing the  vendee's  interest  in  a  land 
contract  and  ordering  the  sale  of  the 
land.  Spencer  v.  Moyer,  29  Neb.  305, 
where  Cobb,  C.  J.,  after  analyzing  the 
statute,  observes:  "  It  thus  appears 
that  the  legislature  has,  for  the  pur- 
pose of  stay  of  execution,  divided  judg- 
ments and  decrees  into  three  classes: 
First,  those  wherein  the  execution  will 
be  stayed  by  mere  request,  if  timely 
made  in  writing;  second,  those  where 
executions  may  be  stayed  by  the  de- 
fendant's timely  procuring  two  or 
more  sufficient  freehold  sureties  to 
enter  into  a  bond,  etc.,  and  those 
cases  in  which  no  stay  is  allowed. 
The  judgment  in  the  case  at  bar  is 
not  one  for  the  recovery  of  money 
only;  it  also  provides  that  in  case  the 
defendant  fails  for  twenty  days  to  pay 
the  plaintiff  the  sum  of  money  therein 
specified,  an  order  of  sale  issue  for  the 
sale  of  the  real  property  therein  de- 
scribed, etc.  It  is  obvious,  therefore, 
that  the  case  does  not  fall  within  the 
terms  of  the  second  class,  or  cases  de- 
scribed in  the  third  subdivision  of  the 
section,  and  as  it  was  doubtless  the  in- 


tention of  the  legislature  to  provide  for 
a  stay  in  all  cases  not  specially  ex- 
cepted, unless  to  do  so  would  be  a  vio- 
lation of  the  language  of  the  statute,  it 
should  be  held  to  be  within  the  provi- 
sions of  the  second  subdivision  of  the 
section.  The  instrument  sued  on  is  not 
a  technical  mortgage,  yet  it  was  de- 
clared on  in  the  petition  substantially  as 
a  mortgage,  was  claimed  to  be  a  mort- 
gage by  the  defendants  in  the  answer, 
and  the  form  of  the  decree  is  the  same 
as  it  would  have  been  had  it  been  a 
mortgage  in  the  most  technical  sense 
of  the  word.  I  therefore  conclude  that 
within  the  sense  of  the  language  of  sec- 
tion of  statute  above  referred  to,  the 
case  was  one  to  be  stayed  upon  request 
without  bond." 

But  the  statute  is  not  applicable  to  a 
decree  for  the  strict  foreclosure  of  such 
a  contract,  Harrington  v.  Birdsall,  38 
Neb.  176;  nor  to  the  foreclosure  of  a 
mechanics'  lien,  Paine  v.  Putnam,  10 
Neb.  588,  where  the  court  said:  "  The 
language  of  this  provision,  it  will 
readily  be  seen,  confines  its  application 
to  decrees  for  the  foreclosure  of  mort- 
gages, and  does  not  apply  to  mechanics' 
lien  cases.  In  all  other  cases  of  stay  pro- 
vided for  by  the  statute  the  defendant 
is  required  to  procure,  within  twenty 
days  from  the  rendition  of  judgment, 
two  or  more  sufficient  freehold  sureties 
to  enter  into  bond,  etc.  Without  in- 
quiring whether  defendant's  case  is 
within  any  provision  of  the  statute,  it 
is  sufficient  to  say  that  it  certainly  is 
not  within  the  second  section,  and 
they  were  not  entitled  to  a  stay  upon 
mere  request." 

1.  Franse  v.  Armbuster,  28  Neb.  467, 
where  the  request  for  a  stay  was  made 
by  the  mortgagor's  brother. 

2.  Moses  V.  Dallas  Dist.  Ct.,  12  Iowa 
139,  the  court  saying:  "  We  determine 
but  one  question,  and  that  is,  had 
Smith  the  right  to  enter  into  recogniz- 
ance for  the  stay  of  this  execution  ? 
And  we  are  clear  that  he  had.  True, 
the  decree  was  in  money  against  his 
co-respondent,  Morrison,  but  in  view 
of  the  equities  of  the  case  as  between 
them,  he  had  become  the  principal 
debtor.     As  between  themselves,  Mor- 
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Federal  Follows  State  Practice.  —  A  State  statute  which  provides  for 
staying  the  order  of  sale  in  foreclosure  will  be  enforced  by  the 
federal  courts  sitting  within  the  state.* 

Statute  to  be  Strictly  Complied  With.  —  The  right  to  take  a  stay  is  a 
statutory  one,  and  the  act  which  provides  for  it  must  be  strictly 
complied  with.*  Hence  where  the  mortgagor  is  required  to  file 
within  a  certain  time  a  written  request  for  the  stay,  a  request 
filed  after  the  expiration  of  the  prescribed  time  is  ineffectual.' 
But  the  action  of  the  court  in  recalling  the  order  of  sale,  upon  a 
filing  of  such  a  request  out  of  time,  is  erroneous  only  and  not 
void,  and  may  be  reviewed  on  error.* 

Upon  Filing  Undertaking.  —  In  some  states  the  mortgagor  may  effect 
a  stay  of  proceedings  by  filing  an  undertaking  either  against 
waste  or  for  the  value  of  the  use  and  occupation  of  the  premises, 
or  for  the  payment  of  a  deficiency,*  and  the  form  of  the  under- 


rison  was  but  the  surety  of  Smith  for 
the  payment  of  this  debt,  he.  Smith, 
having  purchased  the  mortgaged 
premises  with  a  knowledge  of  the  lien, 
at  the  time  agreeing  to  pay  the  debt. 
Corbel  t  v.  Waterman,  ii  Iowa  86; 
Murray  v.  Catlett,  4  Greene  (Iowa)  108. 
When  the  statute  (Rev.  1S60,  §  3293) 
says  that  if  a  judgment  is  rendered 
against  any  one  for  the  recovery  of^ 
money,  he  may,  by  procuring  sufficient 
sureties,  enter  stay,  etc.,  it  does  not 
mean  alone  the  person  against  whom 
the  judgment  is  in  form  and  terms  ren- 
dered, but  the  privilege  extends  also  to 
any  one  who,  being  a  party  to  the  pro- 
ceeding, has  such  an  interest  as  that  in 
equity  as  between  him  and  the  judg- 
ment debtor  he  may  be  compelled  to 
pay  the  debt.  And  it  can  make  no  dif- 
ference that  his  co-respondent  in  the 
decree  does  not  desire  a  stay.  If  he 
opposes  it,  then  his  position  is  so  far 
antagonistic  to  that  of  his  co-respon- 
dent that  the  reason  for  giving  the  stay 
would,  upon  equitable  grounds,  be 
increased." 

1.  Brine  v.  Hartford  F.  Ins.  Co., 
"U.  S.  627. 

2.  Sage  V.   Central   R.  Co.,  93 
412. 

3.  State  V.  Laflin,  40  Neb.  441. 

4.  State  V.  Laflin,  40  Neb.  441. 
6.  New     York.  —  Code     Civ. 

§  1331;  Werner  v.  Tuch,  119 
632;  Grow  V.  Garlock,  29  Hun  (N.  Y.) 
598,  where  the  court  said:  "  We  do 
not  concur  in  the  opinion  of  the 
learned  judge  at  Special  Term,  that 
the  giving  of  an  undertaking  under  the 
second  sentence  of  section  1331  is 
necessary  to  a  stay  in  this  case.     That 
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part  of  the  section  (which  was  adopted 
as  an  amendment  in  1879)  had  the 
effect,  as  we  understand  it,  to  give  to 
an  appellant  from  a  judgment  direct- 
ing a  sale  of  mortgaged  premises  his 
election  to  give  the  undertaking  therein 
prescribed,  the  condition  of  which  is  to 
pay  any  deficiency,  or  to  give  one 
under  the  first  clause  of  the  section  con- 
ditioned against  waste,  and  to  pay  for 
use  and  occupation.  Prior  to  the 
amendment  of  1879  he  was  required 
to  do  both,  and  from  that  burden  he  is 
now  relieved.  The  amendment  evi- 
dently was  adopted  upon  the  idea  that 
if  the  plaintiff  is  secured  against  any 
deficiency,  there  is  no  occasion  for  in- 
demnifying him  against  waste  or  loss 
of  the  value  of  the  use;  and  on  the 
other  hand,  if  the  consequences  of 
waste  and  the  value  of  the  use  are 
made  up  to  the  plaintiff,  the  appellant 
shall  not  be  required  to  make  good 
any  deficiency.  It  is  true  that  in  this 
view  of  the  statute  the  appellant  may 
stay  the  plaintiff's  proceedings  without 
providing  against  a  deficiency  arising 
from  accumulation  of  interest,  depre- 
ciation in  the  market-value  of  the 
mortgaged  premises,  or  damage  or 
destruction  of  buildings  by  fire,  but  if 
there  is  an  omission  in  this  respect,  it 
can  only  be  remedied  by  the  legisla- 
ture. We  do  not  concur  in  the  opin- 
ion of  the  judge  at  Special  Term  that 
section  1331,  as  amended,  contemplates 
two  distinct  classes  of  cases,  and  pro- 
vides a  separate  undertaking  for  each. 
It  is  clear  that,  prior  to  the  amendment 
of  1879,  the  section  related  to  but  one 
class  of  cases,  to  wit,  an  appeal  from  a 
judgment  'entitling  the  respondent  toy 
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taking  is  optional  with  him.*  A  mere  undertaking  for  costs  will 
not,  however,  supersede  the  decree.* 

Purchaser's  Title  Not  Divested  by  Eeversal.  —  Where  the  sale  is  allowed 
to  take  place  without  any  effort  to  stay  the  proceedings,  the  title 
of  the  purchaser  will  not  be  divested  by  the  subsequent  reversal 
of  the  decree,'  nor  will  a  supersedeas  be  granted  after  such  sale.* 

Appointment  of  Receiver  Fending  Stay.  —  An  application  after  a  Stay  of 
proceedings  in  foreclosure  for  the  appointment  of  a  receiver  in 
place  of  one  who  had  been  appointed  before  judgment,  but  decHned 
to  act,  is  not  a  violation  of  the  stay.* 

Effect  on  Lien  of  Judgment.  —  The  lien  of  the  judgment  or  decree  in 
foreclosure  is  not  suspended  pending  the  stay  so  as  to  enable  a 
third  party  to  purchase  the  land  free  from  the  lien.* 

XI.  Appeal  —  1.  When  Appeal  Lies  —  a.  Orders  Appeal- 
able.—  A  Decree  of  Foreclosure  and  Sale  is  a  final  order  and  affords 
sufficient  basis  for  an  appeal,''  even  though  the  case  is  con- 
tinued for  the  report  of  sale.®  Indeed,  appeal  is  the  proper 
remedy  for  errors  and  irregularities  in  such  a  decree.® 

Judgment  for  Deficiency.  —  So  an  appeal  may  be  taken  from  the 
judgment  for  a  deficiency.**  But  where  there  are  separate  judg- 
ments of  foreclosure  and  for  a  deficiency,  both  cannot  be  included 
in  one  appeal.** 


the  immediate  possession  of  real  prop- 
erty, or  from  a  judgment  or  order  di- 
recting the  sale  or  delivery  of  posses- 
sion of  real  property.'  It  was  a 
substitute  for  section  338  of  the  old 
code,  which  was  limited  to  an  appeal 
from  a  judgment  'directing  the  sale  or 
delivery  of  possession  of  real  prop- 
erty.' Of  that  class  is  a  judgment  for 
the  sale  of  mortgaged  premises;  and  it 
was  so  treated  in  the  old  section  and 
the  new.  The  present  section,  as 
amended,  does  not  treat  it  otherwise; 
it  simply  makes  it  an  exception  to  the 
class  by  providing  that,  instead  of  the 
undertaking  specified  in  the  first  part 
of  the  section,  which  is  still  applicable 
to  the  entire  class,  including  judg- 
ments for  the  sale  of  mortgaged  prem- 
ises, it  shall  be  sufficient  to  give  an 
undertaking  prescribed  by  the  amend- 
ment. It  is  not  made  obligatory  to  do 
so." 

California.  —  Englund  v.  Lewis,  25 
Cal.  337. 

1.  Werner  v.  Tuch,  119  N.  Y.  632. 

2.  Hoppe  V.  Hoppe,  99  Cal.  536. 

In  Nebraska  the  undertaking  or  bond 
may  be  amended.  State  v.  Thiele,  19 
Neb.  220;  even  after  the  prescribed 
time  for  taking  a  stay  has  elapsed,  the 
original    bond    having    been    filed    in 


proper  time.    State  v.  Russell,  17  Neb. 
201. 

3.  Jesup  V.  City  Bank,  15  Wis.  604. 

4.  Hoppe  V.  Hoppe,  99  Cal.  536. 

6.  Mackellar  v.  Farrell,  57  N.  Y.  Su- 
per. Ct.  398. 

6.  Lisle  V.  Cheney,  36  Kan.  578. 

7.  Foreclosure  Decree  Appealable  — 
New  York.  —  Morris  v.  Morange,  38 
N.  Y.  172;  Mills  V.  Hoag,  7  Paige  (N. 
Y.)  18;  Barnard  v.  Bruce,  29  How.  Pr. 
(N.  Y.  Supreme  Ct.)  360.  Compare 
Johnson  v.  Everett,  9  Paige  (N.  Y.)  636. 

Ohio.  —  Baker  v.  Lehman,  Wright 
(Ohio)  522. 

Texas.  —  Hippz'.  Huchett,  4  Tex.  20. 

Wisconsin,  —  Olinger  v.  Little,  55 
Wis.  621. 

United  States. — Bronson  v.  La  Crosse, 
etc.,  R.  Co.,  2  Black.  (U.  S.)  524:  Whit- 
ing V.  U.  S.  Bank,  13  Pet.  (U.  S.)  6; 
Ray  V.  Law,  3  Cranch  (U.  S.)  l^g,  per 
Marshall,  C.  J.  Compare  Green  v. 
Fisk,  103  U.  S.  518. 

8.  Baker  v.  Lehman,  Wright  (Ohio) 
522. 

9.  Barnard  v.  Bruce,  21  How.  Pr. 
(N.  Y.  Supreme  Ct.)  360.  Compare 
Trilling  v.  Schumitsch,  67  Wis.  186. 

10.  Olinger  v.  Liddle,  55  Wis.  621; 
Morris  v.  Morange,  38  N.  Y.  172. 

11.  Olinger   v.  Liddle,  55  Wis.  6ai; 


9  Encyc.  PI.  &  Pr.  —  32 
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An  Order  of  Confirmation  after  sale  upon  foreclosure  is  appealable,* 
and  likewise  an  order  setting  aside  a  sale.* 

Final  Decree  in  Minnesota.  —  An  appeal  may  be  taken  from  the  final 
decree  piovided  by  the  Minnesota  statutes,  but  such  an  appeal 
will  not  authorize  the  consideration  of  errors  in  the  judgment 
directing  the  sale.' 

Miscellaneous  Orders  and  Decrees.  —  An  order  dismissing  a  petition  fof 
leave  to  file  an  answer  7iunc  pro  tunc,  presented  before  the  sale 
under  the  decree,"*  and  an  order  denying  a  petition  to  correct  a 
final  decree,*  and  decrees  fixing  the  compensation  to  be  paid  to 
trustees  from  the  fund  realized  from  the  sale  upon  foreclosure  of 
a  railway  mortgage,  are  final  and  appealable.® 

b.  Orders  Not  Appealable.  —  On  the  other  hand,  the  decree 
of  foreclosure  and  sale  is  not  final  in  the  sense  Avhich  permits  an 
appeal  so  long  as  the  amount  due  must  be  determined  and  the 
property  to  be  sold   must    be    ascertained.'      And    although   a 


Ballou  V.  Chicago,  etc.,  R.  Co.,  53  Wis. 
150.  Overruling Amcx'icain  Button-Hole 
Co.  V.  Gurnee,  38  Wis.  533. 

1.  Order  of  Confirmation  Appealable.  — 
Detroit  F.  and  M.  Ins.  Co.  v.  Renz,  33 
Mich.  29S;  Koehler  v.  Ball,  2  Kan. 
160;  Trilling  v.  Schumitsch,  67  Wis. 
186. 

2.  Order  Setting  Aside  Sale.  —  Jesup  v. 
City  Bank,  15  Wis.  604.  Compare 
Carney  v.  La  Crosse,  etc.,  R.  Co.,  15 
Wis.  503.  In  the  former  case  the  court 
says  (p.  608):  "  This  is  an  appeal  from 
an  order  setting  aside  a  sale  of  a  rail- 
road on  a  mortgage  foreclosure.  It  is 
objected  that  the  order  is  not  appeal- 
able. But  such  orders  have  always 
been  held  appealable  here,  and  if  a 
change  is  desired  it  is  for  the  legisla- 
ture to  make  it." 

3.  Minnesota  Role.  —  Dodge  v.  Allis, 
27  Minn.  376,  the  court  saying,  p.  381: 
"  Can  this  court,  upon  an  appeal  from 
the  so-called  '  final  decree,'  consider  al- 
leged errors  in  the  judgment  directing 
the  sale,  or  must  an  appeal  from  that 
judgment  be  brought  to  secure  a  review 
of  it?  This  must  depend  on  the  ques- 
tion which  is  to  be  deemed  the  final 
judgment  determining  the  action,  and 
settling  the  rights  of  the  parties  to  it. 
The  question  is  not  difficult  to  answer. 
The  judgment  directing  the  sale.  Gen. 
Stat.  1866,  c.  8r,  §  26;  Gen.  Stat.  1878, 
c.  81,  §  29,  adjudges  the  amount  due, 
with  costs  and  disbursements,  and  the 
sale  of  the  mortgaged  premises  or  some 
part  thereof  to  satisfy  said  amount,  and 
directs  the  sheriff  to  proceed  and  sell 
the  same,  etc.     This  judgment  deter- 


mines all  the  issues  in  the  action,  and 
provides  just  the  relief  to  which  the 
plaintiff  is  entitled.  When  it  is  en- 
tered, all  controversy  as  to  the  respect- 
ive rights  between  the  plaintiff  and  the 
several  defendants  with  respect  to  the 
mortgage  and  the  right  to  enforce  it  is 
determined.  All  that  follows  it  —  the 
sale,  report  of  sale,  confirmation,  etc. 
—  are  merely  to  carry  into  effect  and 
enforce  the  determination  of  the  rights 
of  the  parties  which  the  judgment 
makes.  The  '  final  decree  '  does  not 
determine  any  issue,  nor  any  of  the 
merits  between  the  parties,  nor  ad- 
judicate any  of  the  rights  between 
them  as  parties,  nor  contain  any  pro- 
vision which  affects  the  relief  to  which 
the  plaintiff  is  entitled." 

4.  Scriven  v.  Hursh,  39  Mich.  98. 

5.  Tucker  v.  Stone,  92  Mich.  29S, 
where  the  time  for  appeal  from  the  de- 
cree had  expired. 

6.  Williams  v.  Morgan,  in  U.  S. 
684. 

7.  North  Carolina  R.  Co.  v.  Swassey, 
23  Wall.  (U.  S.)405;  Grant  v.  Phoenix 
Ins.  Co.,  106  U.  S.  429.  Compare  Green 
V.  Fisk,  103  U.  S.  520. 

In  Georgia  it  has  been  held  that  a  rule 
absolute  in  the  statutory  foreclosure 
there  prevailing  is  not  appealable. 
Clifton  V.  Livor,  24  Ga.  91.  This  is 
the  rule,  even  where  the  decree  over- 
rules the  defense,  declares  the  com- 
plainant to  be  the  holder  of  the  mort- 
gage, refers  the  case  to  a  master,  and 
appoints  a  receiver.  Grant  v.  Phoe- 
nix Ins.  Co.,  106  U.  S.  429,  where 
Waite,  C.  J.,  said:  "  The    present   de- 
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Parties  to. 


decree  of  foreclosure  is  entered  with  a  direction  for  sale  at  such 
tinie  as  the  court  may  thereafter  determine,  and  a  reference  is 
ordered  to  determine  the  priority  of  liens,  the  decree  is  not 
final.*  An  order  suspending  the  sale  and  referring  the  papers  to 
an  auditor  is  not  appealable;  *  neither  is  a  mere  order  of  refer- 
ence.* But  an  appeal  may  be  taken  from  an  order  of  reference 
in  a  foreclosure  case  in  which  no  reference  is  authorized,*  and 
an  appeal  from  a  final  judgment  of  foreclosure  brings  up  for 
review  an  interlocutory  order  of  reference.*  A  decree  in  an  action 
to  foreclose  a  mortgage,  given  to  secure  a  note  signed  by  the  mort- 
gagor and  a  third  party,  which  releases  the  latter  and  directs  a 
foreclosure  of  the  mortgage  is  not  appealable,*  nor  is  an  order 
permitting  plaintiff  to  amend  by  alleging  the  mistaken  omission 
of  land  intended  to  be  included  in  the  mortgage,  and  by  asking 
for  a  reformation.'' 

2.  Parties  to  an  Appeal  —  intervening  Bondholder.  —  A  holder  of  rail- 
road bonds  which  are  secured  by  a  mortgage  has  such  an  interest 
in  the  amount  of  the  trustee's  compensation  as  entitles  him  to 
intervene  in  the  foreclosure  suit  and  to  appeal  from  a  decision 
adverse  to  him.® 


cree  is  not  final,  according  to  this  rule. 
It  does  not  order  a  sale  of  the  prop- 
erty. It  overrules  the  defense  of  the 
appellant  as  set  forth  in  his  cross-bill, 
and  declares  that  the  appellee  is  the 
holder  and  owner  of  the  debt  se<^ured 
by  the  deeds  of  trust,  but  refers  the 
case  to  an  auditor  to  ascertain  the 
amount  due  upon  the  debt,  the  amount 
due  certain  judgment  and  lien  cred- 
itors, the  existence  and  priorities  of 
liens,  and  the  claims  for  taxes.  It  is 
true  that  the  court  finds  the  amount  due 
the  appellee  largely  exceeds  the  value 
of  the  property,  but  this  is  only  as  a 
foundation  for  the  order  appointing 
the  receiver.  If  in  point  of  fact  it  is 
not  true,  the  finding  will  not  conclude 
the  parties  in  the  final  closing  up  of  the 
suit.  The  order  for  the  delivery  of 
the  property  is  only  in  aid  of  the  fore- 
closure proceedings,  and  to  subject  the 
income,  pending  the  suit,  to  the  pay- 
ment of  any  sum  that  may  in  the  end 
be  found  to  be  due.  If  anything  re- 
mains, either  of  the  income  or  of  the 
proceeds  of  the  sale  after  the  mortgage 
or  trust  debts  are  satisfied,  it  will  go  to 
the  appellant,  notwithstanding  what 
has  been  decreed." 

1.  Parsons  v.  Robinson,  122  U.  S. 
112. 

2.  Equitable  Mut.  Land  Imp.  Assoc. 
V.  Becker,  45  Md.  632,  the  court  say- 
ing: "We   think   it  equally  clear  that 


no  appeal  lies  from  such  an  order.  It 
is  not  final  in  its  nature,  settles  no 
right  in  the  case,  and  is  not  an  order 
from  which  an  appeal  is  given  in  terms 
by  the  20th  and  21st  sections  of  art.  5 
of  the  Code  of  Public  General  Laws. 
It  is  a  mere  interlocutory  order,  within 
the  sound  discretion  of  the  court  be- 
low, passed  during  the  progress  of  the 
cause,  and  from  it  no  appeal  lies  to 
this  court.  This  appeal  must,  there- 
fore, be  dismissed." 

3.  Gray  v.  Fox,  i  Code  Rep.  N.  S. 
(N.  Y.  Supreme  Ct.)  334. 

4.  Cram  v.  Bradford,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  193.  Compare  Whita- 
ker  V.  Desfosse,  7  Bosw.  (N.  Y.)  678. 


Dempsey,  36 
V.    Matson, 


N. 


95 
Y. 


5.  Chamberlain 
Y.  144. 

6.  Watauga     Bank 
Tenn.  632. 

7.  Sprague   v.    Cochran,    144    N. 
104. 

8.  Williams  v.  Morgan,  in  U.  S. 
684.  The  court,  per  Bradley,  J.,  thus 
reviews  the  federal  authorities  on  the 
question  (pp.  698,  699):  "  We  think  that 
the  position  of  Williams  and  Thomson 
made  them  quasi  parties  in  the  case, 
and  brought  them  within  the  reason  of 
the  former  cases  decided  by  this  court 
in  which  persons  incidentally  inter- 
ested in  some  branch  of  a  cause  have 
been  allowed  to  intervene  for  the  pur- 
pose of  protecting  their  interest,  and 
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Questions. 


Plaintiff  a  Necessary  Party.  —  So,  in  the  foreclosure  of  a  second  mort- 
gage to  which  the  mortgagor  and  prior  mortgagees  are  made 
defendants,  the  plaintiff  is  a  necessary  party  to  the  appeal  by 
such  prior  mortgagees  from  a  judgment  declaring  their  mort- 
gage extinguished,  though  rendered  upon  a  cross-petition  of  the 
mortgagor.* 

A  Purchaser  at  a  Foreclosure  Sale  is  usually  entitled  to  be  heard  in  the 
appellate  court.* 

But  a  Trustee  Appointed  by  the  Court  to  Sell  the  Property  cannot  appeal 
from  an  order  setting  aside  his  report.* 

Miscellaneous.  —  In  Kansas  it  has  been  held  that  judgment 
debtors  were  not  necessary  parties  to  an  appeal  from  a  decree  of 
foreclosure  where  the  sale  was  made  prior  to  the  passage  of  the 
redemption  act,  and  it  was  plain  that  such  debtors  were  not 
prejudiced  by  the  omission.*  In  Michigan  an  appeal  by  one 
defendant  in  a  foreclosure  does  not  benefit  another,  nor,  vice 
versa,  does  the  failure  of  one  to  appeal  affect  the  right  of  another 
so  to  do.* 

3.  Questions  Considered  on  Appeal  —  In  all  matters  appearing 
upon  the  face  of  the  decree  its  verity  will,  in  the  absence  of  contra- 
dictory evidence,  be  presumed  upon  appeal  as  fully  as  upon  a  col- 
lateral attack.®     Foreclosure  being  a  chancery  proceeding,  the 


even  to  come  into  this  court,  or  to  be 
brought  here  on  appeal,  when  a  final 
decision  of  their  right  or  claim  has  been 
made  by  the  court  below.  We  refer  to 
the  cases  of  Blossom  v.  Milwaukee, 
etc.,  R.  Co.,  I  Wall.  (U.  S.)  655,  where 
a  purchaser  at  a  foreclosure  sale  was 
admitted  to  appeal;  Minnesota  Co.  v. 
St.  Paul  Co.,  2  Wall.  (U.  S.)  634,  to  the 
same  effect;  Hinckley  v.  Oilman,  etc., 
R.  Co.,  94  U.  S.  467,  where  a  receiver 
was  allowed  to  appeal  from  a  decree 
against  him  to  pay  a  sum  of  money  in 
the  cause  in  which  he  was  appointed 
receiver;  Sage  v.  Central  R.  Co.,  96 
U.  S.  712,  where  parties  interested 
were  allowed  to  appeal  from  an  order 
confirming  a  sale;  Internal  Imp. 
Fund  V.  Greenough,  105  U.  S.  527, 
where  an  appeal  from  an  order  for  al- 
lowance of  costs  and  expenses  to  a 
complainant  suing  on  behalf  of  a  trust 
fund  was  sustained;  and  Hovey  v. 
McDonald,  log  U.  S.  150,  where  an  ap- 
peal was  allowed  to  be  brought  against 
a  receiver  from  an  order  made  in  his 
favor." 

1.  Crippen  v.  Freeland,  (Kan.  1896)44 
Pac.  Rep.  1052. 

2,  Kneeland  v.  American  L.  &  T. 
Co.,  136  U.  S.  89,  where  Brewer,  J., 
reviews  the   authorities  and    deduces 


the  following  propositions  therefrom : 
"  First.  A  party  bidding  at  a  fore- 
closure sale  makes  himself  thereby  a 
party  to  the  proceedings,  and  subject 
to  the  jurisdiction  of  the  court  for  all 
orders  necessary  to  compel  the  perfect- 
ing of  his  purchase;  and  with  a  right 
to  be  heard  on  all  questions  thereafter 
arising,  affecting  his  bid,  which  are  not 
foreclosed  by  the  terms  of  the  decree 
of  sale,  or  are  expressly  reserved  to 
him  by  such  decree.  Secondly.  Where 
not  concluded  by  the  terms  of  the  de- 
cree, any  subsequent  rulings  which  de- 
termine in  what  securities,  of  diverse 
value,  his  bid  shall  be  made  good  are 
matters  affecting  his  interests,  and  in 
which  he  has  a  right  to  be  heard  in  the 
trial  court,  and  by  appeal  in  the  ap- 
pellate court."  See,  to  the  same  effect. 
Blossom  V.  Milwaukee,  etc.,  R.  Co.,  i 
Wall.  (U.  S.)655;  Williams  v.  Morgan, 
III  U.  S.  684;  Heider  v.  Bladen,  83 
Md.  242.  Compare  Stuart  v.  Gay,  127 
U.  S.  518;  Swann  v.  Wright,  no  U.  S. 

590- 

8.  Haskil  v.  James,  75  Md.  568. 

4.  lona  Sav.  Bank  v.  Blair,  56  Kan. 
430. 

6.  Detroit  Sav.  Bank  v.  Truesdail,  38 
Mich.  430. 

6.  Sichler  v.  Look,  93  Cal.  600. 
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appellate  court  will  presume  that  the  decree  was  rendered  upon 
admissible  evidence  if  such  is  found  in  the  record.*  On  appeal 
from  an  order  of  confirmation  the  Supreme  Court  will  consider 
only  specific  objections  thereto;*  and  where  through  a  mistake 
in  computation  the  decree  was  for  an  amount  slightly  too  large, 
the  appellate  court  declined  to  interfere  because  appellant 
had  failed  to  raise  the  objection  below.'  In  Michigan  the 
absence  of  the  personal-liability  clause  in  the  decree  is  no  ground 
for  appeal  unless  the  decree  goes  further  and  negatives  the  exist- 
ence of  such  liability;*  and  in  Florida  the  regularity  of  the 
decree  of  foreclosure  and  sale  cannot  be  questioned  upon  an 
appeal  taken  from  a  personal  decree  for  a  deficiency.'  In  Cali- 
fornia  a  decree  which  erroneously  determines  an  adverse  title 
sought  for  in  the  answer  will  be  modified  on  appeal.® 

XII.  The  Sale  —  1.  Nature  of  the  Foreclosure  Sale.  —  A  sale  made 
under  a  decree  of  foreclosure  of  a  mortgage  is  a  judicial  sale,  and 
is,  therefore,  one  m.2i(i& pendente  lite^  and  requires  confirmation.® 
The  authorities  are  all  agreed  that  the  theory  of  such  a  sale  is 
that  the  court  is  itself  the  vendor,®  and  that  the  marshal,  sheriff. 


1.  Hughes  V.  Frisby,  8i  111.  i88. 

2.  Creighton  University  v.  Mulvihill, 
(Neb.  1896)  68  N.  W.  Rep.  931. 

3.  Morris  v.  Peck,  73  Wis.  482,  dis- 
tinguishing Zwickey  v.  Haney,  63  Wis. 
464. 

4.  Shelden  v.  Erskine,  78  Mich.  627. 
6.  Lenfesty  v.  Coe.  26  Fla.  49,  where 

the  court  said:  "  An  appeal  from  a 
personal  decree  for  the  balance  of  the 
amount  of  the  decree  of  foreclosure  re- 
maining unpaid  over  and  above  the 
proceeds  of  the  mortgaged  property 
does  not  involve  a  consideration  of  any 
question  as  to  the  regularity,  as  dis- 
tinguished from  the  validity,  of  the  de- 
cree of  foreclosure  and  sale,  or  of  any 
proceeding  prior  thereto,  but  only 
errors  arising  subsequent  to  that  de- 
cree." 

6.  Cody  V.  Bean,  93  Cal.  578. 

7.  Arkansas. — Sessions  v.  Peay,  23 
Ark.  39;  Penn  v.  ToUeson,  20  Ark.  652. 

Illinois.  —  Bozza  v.  Rowe,  30  111.  198. 

Iowa.  —  Central  Trust  Co.  v.  Gate 
City  Electric  St.  R.  Co.,  (Iowa  1896)  65 
N.  W.  Rep.  982. 

Kentucky.  —  Forman  v.  Hunt,  3  Dana 
(Ky.)  614. 

Maryland.  —  Hurt  v.  Stull,  4  Md. 
Ch.  391;  Sewall  v.  Costigan,  i  Md.  Ch. 
208;  Harrison  v.  Harrison,  i  Md.  Ch. 
331 ;  Glenn  v.  Clapp,  II  Gill.  &  T.  (Md.)  i ; 
Andrews  v.  Scotton,  2  Bland  (Md.)  629; 
Iglehart  v.  Armiger,  i  Bland  (Md.) 
519;  Wagner  v.  Cohen,  6  Gill  (Md.)  97. 


Mississippi,  —  Tooley  v.  Kane,  Smed. 
&  M.  Ch.  (Miss.)  51S;  Robertson  v. 
Haun,  Freem,  (Miss.)  265. 

Tennessee.  —  Deaderick  v.  Smith,  6 
Humph.  (Tenn.)  139. 

United  States.  —  Williamson  v.  Berry, 
8  How,  (U.  S.)  495;  Blossom  v.  Mil- 
waukee, etc.,  R.  Co.,  3  Wall.  (U,  S.)  196; 
Minnesota  Co.  v.  St,  Paul  Co.,  2  Wall. 
(U.  S.)  609. 

England.  — Ex  p.  Minor,  11  Ves.  Jr. 
559;  Savile  v.  Savile,  i  P.  Wms.  745. 

8.  "The  whole  proceeding,  from  the 
beginning  to  the  final  confirmation  of 
the  reported  sale,  and  the  passing  of  the 
title  to  the  vendee  and  the  hioney  to  the 
persons  entitled  to  it,  was  under  the 
supervision  and  control  of  the  court." 
Penn  v.  Tolleson,  20  Ark.  652.  "  A  com- 
missioner appointed  by  the  chancellor 
to  sell  is  the  mere  ministerial  servant 
and  agent  of  the  chancellor;  has  no 
other  guide  than  the  instructions  con- 
tained in  the  decree;  in  this  state,  gives 
no  bond  or  security ;  is  required  to  make 
a  report  to  the  court  of  his  actings  and 
doings,  and  a  sale  made  by  him  is 
never  valid  until  it  is  sanctioned  by 
the  chancellor."  Forman  v.  Hunt,  3 
Dana  (Ky.)  614. 

9,  In  Andrews  v.  Scotton,  2  Bland 
(Md.)  629,  in  speaking  of  sales  under 
foreclosure,  the  court  said:  "  It  is  the 
court  itself,  for  the  benefit  of  all  inter- 
ested, therefore,  who  is  the  vendor  in 
such  cases," 
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commissioner,  or  such  other  officer  as  may  be  appointed  to  con- 
duct it  is  the  mere  agent  of  the  court  in  executing  its  will.* 
Accordingly  the  court  may  cure  any  departure  from  the  terms  of 
the  decree  by  ratifying  the  sale.* 

2.  Notice  and  Advertisement  —  a.  Contents  —  {i)  In  General, — 
In  the  published  notice  of  sales  of  lands  under  a  decree  of  fore- 
closure, while  it  is  proper,  it  is  not  essential  to  the  validity  of  the 
sale  to  state  the  title  of  the  cause,'  the  amount  of  the  decree  to 
satisfy  which  the  property  is  to  be  sold,*  or  the  names  of  the 
parties  to  the  action  in  which  the  decree  was  entered.*  The 
validity  of  the  sale  is  not  affected  by  the  fact  that  the  notice  did 
not  state  that  the  land  would  be  sold  in  parcels;*  and  the  failure 
to  designate  the  time  and  place  of  the  sale  does  not  render  the 
latter  void.'' 


"  The  theory  of  sales  of  this  char- 
acter is  that  the  court  is  itself  the 
vendor,  and  the  commissioner  or  mas- 
ter is  mere  agent  in  executing  its 
will.  The  whole  proceeding,  from  its 
incipient  stage  up  to  the  final  ratifica- 
tion of  the  reported  sale  and  the  pass- 
ing of  the  title  to  the  vendee  and  the 
money  to  the  person  entitled  to  it,  is 
under  the  supervision  and  control  of 
the  court.  The  court  will  confirm  or 
reject  the  reported  sale,  or  suspend  its 
completion,  as  the  law  and  justice  of 
the  case  may  require."  Sessions  v. 
Peay,  23  Ark.  39. 

1.  In  Harrison  v.  Harrison,  i  Md. 
Ch.  331,  it  was  said:  "  It  is  the  well- 
understood  law  of  this  state  that  in 
sales  made  under  the  authority  of  de- 
grees in  chancery,  the  court  is  the 
vendor,  the  trustee  being  the  mere 
agent  or  attorney  of  the  court,  under  a 
special  delegated  authority." 

In  Blossom  v.  Milwaukee,  etc.,  R, 
Co.,  3  Wall.  (U.  S.)  196,  the  court  said: 
"  It  is  true  that  the  marshal  or  master, 
as  the  case  may  be,  is  the  officer  of  the 
court,  and  that  as  such  his  acts  and 
proceedings  are  subject  to  the  revision 
and  control  of  the  court." 

"  Not  that  the  approbation  of  the 
master  in  either  case  completes  a  title 
to  a  purchaser;  it  is  only  *  *  *  one 
step  towards  a  purchaser's  getting  a 
title."  And  again:  "  Looking  merely 
to  the  parties,  it  is  a  nullity,  oecause  it 
wants  the  assent  of  the  chancellor, 
through  the  officer  whom  he  substi- 
tutes for  himself  to  give  it."  Wil- 
liamson V.  Berry,  8  How.  (U.  S.)  495. 

2.  Harrison   v.    Harrison,  i  Md.  Ch. 

331- 

3.  Ray  v.  Oliver,  6  Paige  (N.  Y.)  489. 


4.  Stratton  v.  Reisdorph,  35  Neb.  314. 

6.  Cunningham  v.  Schley,  6  Gill 
(Md.)  207. 

In  Field  v.  Brokaw,  159  111.  560,  it 
was  held  that  where  a  decree  named 
only  the  original  parties  and  required 
the  master  to  specify  "  the  names  of 
the  complainants  and  defendants  afore- 
said," the  mortgage  foreclosure  sale 
was  not  invalidated  by  the  failure  to 
specify  in  the  notice  of  sale  defendants 
brought  in  during  the  progress  of  the 
trial;  also  that  an  error  in  the  Chris- 
tian name  of  one  of  the  defendants  in 
the  published  notice  of  sale  would  not 
invalidate  the  sale,  when  the  notice 
referred  to  the  decree — especially  when 
the  property  sold  for  all  it  was  worth. 

6.  Hoffman  v.  Burke,  21  Hun  (N.  Y.) 
580. 

7.  McCormickz'.  Wheeler,  36  111.  114; 
Little  V.  Sinnett,  7  Iowa  324. 

No  Precise  Hour  Designated.  —  In  Mc- 
Cormick  v.  Wheeler,  36  111.  114,  objec- 
tion was  made  to  the  sufficiency  of  the 
advertisement,  in  that  it  did  not 
specify  the  particular  hour  of  the  sale, 
but  merely  gave  notice  that  it  would 
be  held  between  the  hours  of  9  o'clock 
A.  M.  and  the  setting  of  the  sun.  It 
was  held  that  the  objection  should 
have  been  made  by  the  defendant  in 
apt  time,  and  that  it  could  not  be 
raised  collaterally,  nor  by  third  per- 
sons. 

No  Precise  Place  Designated.  —  In  Lit- 
tle V.  Sinnett,  7  Iowa  324,  it  was  held 
that  the  fact  that  a  notice  of  sale  by 
an  administrator  failed  to  name  the 
particular  place  in  a  town  at  which  the 
sale  would  be  made  was  not  fatal  with- 
out a  showing  that  a  mistake  occurred 
or  that  an  unusual   or  improper  place 
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(2)  Descriptions  in  Notice.  —  The  presumption  is  in  favor  of  an 
accurate  description,*  A  description  in  the  pubHshed  notice  as 
given  in  the  mortgage  or  decree  is  sufificient.*  Where  the 
description  is  so  indefinite  or  imperfect  that  the  land  cannot  be 
identified  thereby  the  sale  will  be  set  aside,'  but  harmless  errors 
in  description  will  not  vitiate  the  sale.* 

b.  When  and  How  Given  —  (i)  In  General — selection  of  News- 
paper by  Plaintiff.  —  The  sheriff  cannot  be  compelled  by  a  writ  of 
mandamus  to  publish  the  notice  of  sale  in  a  newspaper  selected 
by  the  plaintiff.* 

The  Statute  Usually  Prescribes  the  Manner  in  which  the  notice  of  sale 
shall  be  given.® 

In  the  Absence  of  Statutory  Direction  it  is  the  better  practice  to  fix  in 
the  decree  the  time  and  manner  in  which  the  notice  shall  be  given, 
and  not  to  leave  these  matters  to  the  discretion  of  the  officer.'' 

Compliance  with  Statute  and  Effect  of  Non-compliance.  —  In  general  the 
statutory  notice  of  foreclosure  sale  is  indispensable  to  its  validity.* 
While  the  failure  to  comply  strictly  with  the  statutory  provisions 
as  to  notice  ma)''  be  sufficient  ground  for  setting  aside  the  sale  if 
the  proper  objection  is  made,®  the  departure  of  the  officer  from 


was  adopted,  or  that  some  actual  detri- 
ment resulted  from  such  omission. 

1.  HoUcraft    v.    Douglass,    115    Ind. 

139- 

2.  Miller  v.  Lanham,  35  Neb.  886. 

3.  Tatum  v.  Croom,  60  Ark.  487; 
Helmer  v.  Rehm,  14  Neb.  219;  Fouts 
V.  Mann,  15  Neb.  172;  Veeder  v. 
Fonda,  3  Paige  (N.  Y.)  94. 

Patent  Ambiguity  in  Description.  —  In 
Tatum  V.  Croom,  60  Ark.  487,  it  was 
held  that  where  the  description  in  the 
published  notice,  and  the  deed  founded 
thereon,  was  so  indefinite  as  to  fail  to 
afford  identification  of  the  land,  the 
deed  and  sale  were  void  for  a  patent 
ambiguity,  and  that  the  defect  could 
not  be  cured  by  showing  what  lands 
the  sheriff  intended  to  sell. 

4.  Cooper  v.  Foss,  15  Neb.  515;  Ne- 
braska L.  &  T.  Co.  V.  Hamer,  40  Neb. 
281;  Ela  V.  Yeaw,  158  Mass.  190. 

6.  Winton  v.  Sheriff,  44  Kan.  146; 
State  V.  Holliday,  35  Neb.  327,  an 
execution  sale. 

6.  Jensen  e/.  Woodbury,  16  Iowa  515; 
McCurdy  v.  Baker,  11  Kan.  11 1; 
Holmes  v.  Jordan,  163  Mass.  147; 
Smith  V.  Foxworthy,  39  Neb.  214; 
Parrat  v.  Neligh,  7  Neb.  456;  Craig  v. 
Fox,  16  Ohio  564;  Turner  v.  M'Crea,  i 
Nott  &  M.  (S.  Car.)  11 ;  Moncure  v. 
Zunts.  II  Wall.  (U.  S.)  416. 

Under  a  statute  requiring  notice  by 
posting  and  publication    in   a  newspa- 


per. It  IS  not  necessary  to  post  notices 
except  where  there  is  no  newspaper 
published  in  the  county.  McCurdy  v. 
Baker,  11  Kan.  iii;  Parrat  v.  Neligh, 
7  Neb.  456.  The  posting  of  one 
notice  is  in  compliance  with  a  statute 
which  requires  "  notifications  thereof 
to  be  posted  up  in  some  public  place 
in  the  city."  Holmes  v.  Jordan,  163 
Mass.   147. 

7.  Sowards  v.  Pritchett,  37  111.  518. 
Where  a  decree    by  mistake  directed 

that  six  months'  advertisement  of  sale 
should  be  made  instead  of  six  weeks, 
the  court  refused  an  amendment. 
Guise  V.  Middleton,  Smed.  &  M.  Ch. 
(Miss.)  89. 

The  validity  of  the  sale  and  notice  is 
not  affected  by  an  amendment  of  the 
judgment  during  the  running  of  the 
notice.  Valentine  v.  McCue,  26  Hun 
(N.  Y.)  456. 

8.  Sowards  v.  Pritchett,  37  111.  518; 
Perrien  v.  Fetters,  35  Mich.  233;  Shier 
V.  Prentis,  55  Mich.  175;  New  York 
Baptist  Union  v.  Atwell,  95   Mich.  239. 

In  Sowards  v.  Pritchett,  37  111.  18,  it 
was  held  that  notices  posted  in  obscure 
places  were  not  sufficient,  regardless  of 
whether  the  want  of  sufficient  notice 
operated  to  prevent  competition  thereat 
or  was  occasioned  by  design  or  acci- 
dent. 

9.  Jackson  v.  Spink,  59  111.  404; 
Moffitt  V.  Moffitt,  69  111.  641 ;  Jensen  v. 
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the  mode  of  advertising  pointed  out  by  the  statute  will  not  vitiate 
the  title  of  the  purchaser  at  the  sale.* 

Construction  of  Statutes.  —  A  statute  requiring  notice  to  be  published 
in  a  newspaper  of  general  circulation  does  not  require  that  the 
paper  shall  have  a  general  circulation  in  any  particular  locality,* 
nor  does  a  change  in  the  name  of  a  newspaper  nor  the  removal 
of  the  place  of  publication  to  another  part  of  the  same  county 
invalidate  the  notice.'  Where  a  paper  is  published  in  one  place 
and  sent  to  another  for  distribution,  the  forrher  is  considered  the 
place  of  publication.* 

(2)  Time  of  Publication  —  Construction  of  Statutes.  —  Under  a 
statute  requiring  publication  of  notice  of  sale  to  be  made  for  a  cer- 
tain number  of  weeks,  publication  in  a  weekly  newspaper  in  each 
edition  successively  prior  to  the  date  of  sale  for  the  required 
number  of  weeks  is  a  compliance  with  the  statute,  although  the 
time  may  be  less  than  the  full  number  of  weeks  of  seven  days 
each.*     Under  a  statute  requiring  thirty  days'  notice  of  sale,  it  is 


Woodbury,  16  Iowa  515;  Williams  v. 
Woodrufif,  I  Duv.  (Ky.)  257;  Craig 
V.  Fox,  16  Ohio  564;  Moncure  v.  Zunts, 
II  Wall.  (U.  S.)  416. 

In  Moncure  v.  Zunts,  11  Wall.  (U.  S.) 
416,  it  was  held  that  where  the  law  re- 
quired the  notice  of  sale  to  be  adver- 
tised in  a  newspaper  published  in  the 
parish  in  which  the  land  is  situated,  a 
sale  should  be  set  aside  where  it  has 
not  been  so  advertised,  provided  there 
was  a  paper  published  in  the  parish. 

In  Jackson  v.  Spink,  59  111.  404,  the 
court  held  that  the  fact  that  the  notice 
of  postponement  was  not  published  for 
the  time  required  by  law  does  not  ren- 
der the  sale  void,  but  voidable  by  the 
defendant  if  urged  in  apt  time. 

In  Jensen  v.  Woodbury,  16  Iowa 
515,  it  was  held  that  a  sale  of  real  es- 
tate without  notice  to  the  owner,  he 
being  in  actual  occupation  as  contem- 
plated by  law,  was  irregular  and 
should  be  set  aside  on  the  motion  of 
such  owner. 

Where  the  commissioner  fails  to  ad- 
vertise the  sale  of  lands  as  directed  by 
the  judgment,  and  the  land  is  sold  for 
less  than  its  value,  the  sale  should  not 
be  confirmed.  Williams  v.  Woodrufif, 
I  Duv.  (Ky.)  257. 

In  Craig  v.  Fox,  16  Ohio  564,  it  was 
held  that  on  motion  to  confirm  a 
sale  the  court  has  discretionary  pow- 
ers, and  though  the  letter  of  the  stat- 
utes may  have  been  complied  with  in 
giving  notice  of  the  sale,  yet  if  the 
court  is  satisfied  that  the  notice  was 
published    in   a   paper  not  of   general 


circulation  in  the  county,  it  may  refuse 
to  confirm  the  sale, 

1;  Frink  v.  Roe,  70  Cal.  296;  Osgood 
V.  Blackmore,  59  111.  261;  Lawrence  v. 
Speed,  2  Bibb  (Ky.)  401;  Minor  v.  Nat- 
chez, 4  Smed.  &  M.  (Miss.)  602;  Bland 
V.  Muncaster,  24  Miss.  62;  Hanks  v. 
Neal,  44  Miss.  212;  Turner  v.  M'Crea, 
I  Nott&  M.  (S.  Car.)  11. 

In  Osgood  V.  Blackmore,  59  111.  261, 
it  was  held  that  where  a  sheriff  sells 
land  under  a  defective  or  insufficient 
notice  the  sale  is  not  void,  or  even 
voidable,  unless  the  purchaser  has 
notice  of  the  irregularity. 

In  Lawrence  v.  Spec,  2  Bibb  (Ky.) 
401,  it  was  held  that  defective  notice  of 
sale  does  not  affect  the  right  of  the  pur- 
chaser unless  a  fraud  was  committed 
of  which  he  had  knowledge,  although 
the  sheriff  may  subject  himself  to  dam- 
ages by  the  failure  to  notice  the  sale 
according  t6  law. 

In  Turner  v.  M'Crea,  i  Nott  &  M. 
(S.  Car.)  II,  under  an  act  requiring  the 
sheriff  to  advertise  a  sale  of  lands  in  a 
public  gazette  it  was  held  that  his  fail- 
ure to  do  so  would  not  invalidate  the 
sale. 

The  failure  of  the  master  to  give  per- 
sonal notice  of  the  time  of  sale  to  one 
interested  in  the  sale,  as  promised, 
will  not  invalidate  the  sale.  Crump- 
ton  V.  Baldwin,  42  111.  165. 

2.  Smith  V.  Foxworthy,  39  Neb.  214. 

3.  Perkins  v.  Keller,  43  Mich.  53. 

4.  Rose  V.  Fall  River  Five  Cents  Sav. 
Bank,  165  Mass.  273. 

6.  Garrett  v.  Moss,  20  111.  549;  Pear- 
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sufficient  if  the  first  publication  appears  thirty  days  prior  to  the 
date  of  sale  and  is  continued  in  each  successive  edition  to  the 
time  of  sale.* 

Publication  in  a  Weekly  Newspaper  is  sufficient.* 

Computation  of  Time.  —  The  time  is  computed  by  excluding  the  first 
day  and  including  the  last,  unless  the  latter  be  Sunday.^ 

Effect  of  Non-compliance  with  Statute.  —  Where  there  has  been  a  failure 
to  publish  for  the  requisite  length  of  time,  it  invalidates  the  sale,* 
but  it  has  been  held  that  the  purchaser  will  acquire  a  good  title  if 
the  sale  has  been  confirmed  without  objection.' 

Waiver  and  Estoppel.  —  Objection  that  the  notice  of  sale  was  not 
published  for  the  length  of  time  required  by  law  may  be  waived 
by  laches,*  and  the  defendant  cannot  take  advantage  of  his  own 
wrong  in  procuring  a  defective  notice.'^ 

Notice  of  Postponement.  —  The  omission  to  publish  notice  of  an 
adjournment  of  a  ^ale  in  the  manner  required  by  law  is  an  irregu- 
larity which  may  be  waived  either  by  consent  of  parties  or  failure 
to  make  objections  in  a  reasonable  time.* 

3.  Appraisement  —  a.  Necessity  —  General  Euie.  —  As  a  rule  no 
sale  can  lawfully  be  made  in  the  absence  of  an  appraisement  where 
the  law  provides  therefor,®  and  a  decree  directing  a  sale  without 


son  V.  Bradley,  48  111.  250;  Morrow  v. 
Weed,  4  Iowa  77;  Frazier  z/.  Steenrod, 
7  Iowa  339;  Wilson  v.  Page,  76  Me. 
279;  Chamberlain  v.  Dempsey,  13  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  421,  affirming 
22  How.  Pr.  (N.  Y.)  356;  Olcott  z/.  Rob- 
inson, 21  N.  Y.  150;  Wood  V.  More- 
house, 45  N.  Y.  368;  HolUsler  v.  Van- 
derlin,  165  Pa.  St.  248. 

1.  Kansas. —  Treptow  v.  Buse,  10 
Kan.  170;  McCurdy  v.  Baker,  11  Kan. 
Ill;  Whitaker  z/.  Beach,  12  Kan.  493; 
Scott  z/.  Paulen,  15  Kan.  168;  Watkins 
V.  Inge,  24  Kan.  616;  Watkins  v.  Wil- 
liams, 33  Kan.  149. 

Louisiana. — Gernon  v.  Bestick,  15 
La.  Ann.  697;  Curley's  Succession,  18 
La.  Ann.  72S. 

Missouri.  —  Gray  v.  Worst,  129  Mo. 
122. 

Nebraska.  —  Miller  v.  Lefever,  10 
Neb.  77;  Wyant  v.  Tuthill,  17  Neb. 
495;  Lawson  v.  Gibson,  18  Neb.  137; 
Carlow  V.  Aultman,  28  Neb.  672;  Von 
Dorn  V.  Mengedoht,  41  Neb.  526. 

2.  Treptow  v.  Buse,  10  Kan.  170; 
Whitaker  t/.  Beach,  12  Kan.  493;  Scott 
V.  Paulen,  15  Kan.  16S;  Gray  z/.  Worst, 
129  Mo.  122. 

3.  Gray  v.  Worst,  129  Mo.  122. 

4.  Augustine  v.  Doud,  i  111.  App. 
588;  Reynolds  v.  Wilson,  15  111.  395. 

6.  Wyant  v.  Tuthill,  17  Neb.  495. 
6.  McBride  v.  Gwynn,  33  Fed.   Rep. 


402,  holding  that  the  objection,  made 
two  years  after  a  sale,  that  a  master's 
sale  notice  was  not  published  for  the 
length  of  time  required  by  law  by  but 
one  day,  and  for  that  reason  the  prop- 
erty sold  for  an  inadequate  price,  could 
not  be  sustained. 

7.  Green  v.  Corson,  50  Kan.  624, 
holding  that  the  procuring  by  the  de- 
fendant of  the  notice  as  published  to 
read  in  two  issues  of  the  paper  with 
the  figure  9  in  the  date  of  sale  inverted 
to  resemble  6,  in  order  to  invalidate 
the  sale,  could  not  be  taken  advantage 
of  by  him  in  his  objections  to  the  sale. 

8.  Abbott  V.  Curran,  98  N.  Y.  665; 
WoodhuU  V.  Little,  102  N.  Y.  165; 
Bechstein  v.  Schultz,  120  N.  Y.  168, 
affirming  \'-)  Hun  (N.  Y.)  191.  But  see 
Glenn  v.  Wootten,  3  Md.  Ch.  514, 
where  the  court  said  that  where  the 
notice  of  postponement  of  sale  is  pub- 
lished but  once  in  a  paper  under  a  de- 
cree directing  at  least  three  weeks' 
notice,  it  is  a  fatal  objection  to  the 
validity  of  the  sa\e. 

9.  Graves  v.  Long,  87  Ky.  442;  Neal 
V.  Robinson,  (Ky.  1894)   28   S.  W.  Rep. 

335- 

In  Connecticut,  in  construing  the  siat 
ute  of   that   state,  it  was    held    that  in 
proceedings   connected    H'ith    the   sale 
under  the  foreclosure  of  a  mortgage  it 
was  optional  with   either    party  to  ob- 
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appraisement  is  erroneous  and  will  not  obviate  the  necessity  of 
an  appraisement.* 

Law  Governing.  —  The  appraisement  must  be  made  under  the  law 
governing  appraisements  in  force  at  the  time  the  contract  was 
entered  into,*  and  such  a  law  is  not  retroactive.^ 

b.  The  Appraisers  —  Qualifications,  Duties,  Etc. —  It  is  a  good 
objection  to  confirmation  of  a  sale  that  the  special  master  commis- 
sioner who  swore  the  appraisers  had  not  properly  qualified.* 

But  a  deputy  may  act  for  the  sheriff  in  appraising,  though  the 
latter  only  is  named  in  the  decree.*  Under  a  statute  requiring 
three  disinterested  freeholders  to  appraise  lands  before  a  judicial 
sale  thereof,  the  fact  that  one  called  as  an  appraiser  is  a  distant 
relative  of  a  creditor  whose  claim  represents  only  a  small  part  of 
the  aggregate  indebtedness  will  not  disqualify  him  from  acting.*^ 

The  mere  failure  of  the  appraisers  to  perform  clerical  duty,  such 
as  deducting  the  liens  from  the  appraised  value,  will  not  invalidate 
the  sale.''  In  general,  in  order  to  constitute  a  valid  appraisement, 
all  of  the  appraisers  must  agree.®  The  appraisers  act  judicially, 
and  after  sale  their  valuation  can  be  attacked  only  for  fraud.® 

Time  of  Appraisement.  —  It  is  not  a  sufficient  objection  to  confirma- 


tain  an  appraisement  of  the  property. 
Windham  County  Sav.  Bank  v.  Himes, 
55  Conn.  434. 

In  Indiana  and  Kansas  it  would  seem 
that  the  parties  may  waive  the  ap- 
praisement. Harris  v.  Makepeace,  13 
Ind.  560;  Capital  Bank  v.  Huntoon,  35 
Kan.  578;  De  Jarnette  v.  Verner,  40 
Kan.  224. 

In  Louisiana,  where  the  parties  stipu- 
late in  the  mortgage  for  a  sale  on  for- 
feiture, without  appraisement,  and  the 
petition  for  executory  process  prays  for 
such  a  sale,  and  the  order  is  for  a  sale 
as  prayed,  it  imports  a  sale  without 
appraisement.  Mullen  v.  Harding,  12 
La.  Ann.  271 ;  Desplate  v.  St.  Martin,  17 
La.  Ann.  91 ;  Broadwell  v.  Rodrigues, 
18  La.  Ann.  68;  Jouet  v.  Mortimer,  29 
La.  Ann.  206;  Soniat  v.  Miles,  32  La. 
Ann.  164;  Stockmeyer  v.  Tobin,  139 
U.  S.  176.  Contra,  Levicks  v.  Walker, 
15  La.  Ann.  245,  where  it  was  held  that 
a  stipulation  in  a  contract  that  the 
properly  of  the  debtor  should  be  sold 
without  appraisement  in  the  event  of 
nonpayment  at  maturity  was  a  fact 
which  ought  not  to  be  recognized  by  a 
court  in  the  decree.  But  if  this  waiver 
is  not  claimed  in  the  petition,  and  the 
decree  directs  the  sale  to  be  made  ac- 
cording to  law,  a  sale  without  appraise- 
ment is  null.  Union  Bank  v.  Brad- 
ford, 2  La.  Ann.  416. 

1.  Wiles  V.  Baylor,  i  Ohio  509. 


2.  Gantly  v.  Ewing,  3  How.  (U.  S.) 
707;   Harrison  v.  Stipp,  8  Blackf.  (Ind.} 

455- 

3.  Gantly  v.  Ewing,  3  How.  (U.  S.) 
707,  holding  that  where  an  appraise- 
ment law  is  passed  after  the  com- 
mencement of  a  foreclosure  proceed- 
ing, it  is  not  a  good  objection  to- 
confirmation  that  the  property  was 
not  appraised  as  required  by  the  law 
in  force  at  the  time  of  the  sale. 

4.  Phelps  V.  Jones,  91  Ky.  244. 

6.  Nebraska  Loan,  etc.,  Assoc,  v^ 
Marshall,  (Neb.  1897)  71  N.  W.  Rep.  63. 

.6.  Lake  Superior  Iron  Co.  v.  Brown,. 
44  Fed.  Rep.  539. 

7.  Ross  V.  Banta,  140  Ind.  120. 

8.  Evans  v.  Landon,  6  111.  307. 

Contra  in  Massachusetts.  —  See  Whit- 
man V.  Tyler,  8  Mass.  284,  where  it 
was  held  that  the  three  appraisers 
must  certify,  or  if  only  two  certify,  a 
sufficient  reason  must  be  given  why  the 
third  did  not.  Thus  if  it  appears  that 
the  third  did  not  certify  because  of  the 
disagreement  (Moffitt  v.  Jaquins,  2 
Pick.  (Mass.)  331),  or  there  was  evi- 
dence that  three  appraisers  were  ap- 
pointed and  sworn  and  that  the  three 
had  acted  under  their  appointment 
(Barrett  v.  Porter,  14  Mass.  143),  the 
return  will  be  sustained  although  but 
two  certified. 

9.  Burkett  v.  Clark,  46  Neb.  466; 
Vought  V.  Foxworthy,  38  Neb.  790. 
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tion  that  a  sale  of  real  estate  by  a  sheriff  upon  a  second  order  of  sale 
was  made  under  an  appraisement  four  years  old,*  but  under  a 
statute  requiring  appraisement  to  be  made  on  the  day  of  the  sale, 
it  is  a  good  objection  that  the  appraisement  was  made  and  filed 
previous  to  the  day  of  sale.* 

c.  The  Report.  —  The  usual  practice  is  for  the  appraisers  to 
prepare  and  file  with  the  clerk  of  the  court  a  written  report  of 
their  acts  in  connection  with  the  appraisement.'  Where  the 
statute  requires  the  appraisement  to  be  made  on  the  day  of  the 
sale,  the  filing  of  a  report  previous  to  that  day  discloses  error."* 

4.  Conduct  of  Sale  —  a.  Who  May  Conduct  Sale — (i)  In 
General.  —  Sales  under  a  mortgage  foreclosure  are  made  by  the 
officer  designated  in  the  decree  to  conduct  such  sale,  and  the 
designation  is  usually  controlled  by  statutory  enactment.*  Decrees 
in  the  federal  courts  usually  designate  the  marshal  of  the  district 
to  conduct  the  sale,  but  the  court  has  the  power  to  name  a  com- 
missioner,® while  in  the  state  courts  the  sheriff  or  a  special  master 
commissioner  is  appointed.'' 

(2)  Delegation  of  Authority.  —  An  auctioneer  may  be  employed 
provided  a  sale  is  conducted  in  the  presence  of  the  officer  appointed 
to  conduct  such  sales  and  under  his  immediate  supervision.®     In 


1.  Capital  Bank  v.  Huntoon,  35  Kan. 

577. 

2.  Ayres  v.  Duprey,  27  Tex.  593. 

3.  Wilson  V.  Scott,  29  Ohio  St.  636, 
contains  the  following  form  for  such  a 
report:  "  William  Scott  v.  Thomas 
Wilson.  In  obedience  to  the  order  of 
the  court  in  the  above  case,  and  on  call 
of  the  sheriff  of  Highland  county,  after 
being  first  duly  sworn  to  appraise  the 
real  estate  in  said  order  described,  we 
make  return  and  say,  upon  actual  view 
of  the  premises,  forthwith  after  such 
view,  that  the  premises  mentioned  and 
described  in  said  order  are  of  the  real 
value  in  money  at  $45  per  acre.  Given 
under  our  hands  and  seals  this  29th 
day  of  November,  A.  D.  1S75. 

"  John  Russell.        (seal) 
"  John  L.  Redkey.  (seal) 
"  William  Upp."     (seal) 
This  report  was  accompanied   by  a 
certificate  from    the  sheriff    that    said 
appraisers  had  been  duly  sworn  by  him. 
In  Nebraska,  where  this  is  required  by 
statute,  a  failure   to  file   the  appraise- 
ment before  sale   constitutes   a    valid 
objection  to  confirmation.     Burkett  v. 
Clark.  46  Neb.  466,  overruling  dictum  in 
La  Flume  v.  Jones,  5  Neb.  256.    In  the 
former  case  it  was  said:     "  The  word 
'  forthwith  '    found    in     section    491(3? 
means    immediately;    without    delay; 
directly;  regard   being  had  to  the  na- 


ture of  the  act  required  to  be  per- 
formed. Inman  v.  Western  F.  Ins. 
Co.,  12  Wend.  (N.  Y.)  452;  Moffat  v. 
Dickson,  3  Colo.  313;  Bennett  v.  Ly- 
coming County  Mut.  Ins.  Co.,  67  N.  Y. 
274.  But  whatever  the  technical 
meaning  of  '  forthwith  '  in  this  stat- 
ute, and  whether  the  facts  and  circum- 
stances of  a  particular  case  would 
excuse  and  protect  an  officer  who 
neglected  or  delayed  the  depositing  of 
the  appraisement,  one  thing  is  beyond 
all  question,  viz.,  that  the  appraise- 
ment must  be  deposited  before  the  sale 
is  advertised." 

In  Kansas  it  is  not  a  fatal  defect  that 
the  report  was  not  filed  before  adver- 
tisement.    Moore  v.  Pye,  10  Kan.  246. 

4.  Ayres  v.  Duprey,  27  Tex.  593. 

6.  State  V.  Holliday,  35  Neb.  327; 
Heyer  v.  Deaves,  2  Johns.  Ch.  (N.  Y.) 
154;  Knickerbacker  v.  Eggleston,  3 
How.  Pr.  (N.  Y.  Supreme  Cl.)  130; 
Mayer  v.  Wick,  15  Ohio  St.  548. 

6.  Blossom  V.  Milwaukee,  etc.,  R. 
Co.,  3  Wall.  (U.  S.)  196. 

7.  State  V.  Holliday.  35  Neb.  327; 
Omaha  L.  &  T.  Co.  v.  Bertrand.  (Neb. 
1897)  70  N.  W.  Rep.  1120;  Heyer  v. 
Deaves,  2  Johns.  Ch.  (N.  Y.)  154; 
Mayer  v.  Wick,  15  Ohio  St.  548. 

8.  Blossom  V.  Milwaukee,  etc.,  R. 
Co.,  3  Wall.  (U.  S.)  196;  Taylor  v. 
Hopkins,  40  111.  442. 


507 


Volume  IX. 


The  Sale. 


FORECL  OS  URE  OF  MOR  TGA  GES.       Conduct  of. 


the  absence  of  statutory  provisions,  however,  a  judicial  sale  cannot 
be  made  in  the  absence  of  and  without  the  immediate  supervision 
of  the  officer  designated  in  the  decree  commanding  the  sale.* 

(3)  Statutory  Provisions.  —  It  is  competent  for  the  sheriff  to  sell 
property  by  his  deputy  or  under  sheriff  when  the  statutes  so  pro- 
vide,* and  a  sale  may  properly  be  made  by  the  sheriff  to  whom 
the  decretal  order  was  originally  delivered  although  his  term  of 
office  expired  before  the  sale.* 

By  One  of  an  Official  Board  —  Loan  Commissioners.  —  Under  a  statute  of 
New  York  providing  for  the  sale  of  mortgaged  premises  by  cer- 
tain loan  commissioners,  it  was  held  that  a  sale  by  one  commis- 
sioner in  the  absence  of  the  other  was  irregular  and  void."* 

b.  Time  of  Sale.  —  The  published  notice  must  state  the  time 
of  sale,*  which  must  be  during  the  ordinary  business  hours.*  The 
officer  conducting  the  sale  has  power  to  postpone  it,  but  if,  prior  to 
the  time  of  sale,  he  gives  notice  of  postponement,  and  then  sells 


1.  Taylor  v.  Hopkins,  40  111.  442; 
Chambers  v.  Jones,  72  111.  275;  Sebas- 
tian V.  Johnson,  72  111.  282;  Meyer  v. 
Bishop,  27  N.  J.  Eq.  141;  Meyer 
■V.  Patterson,  28  N.  J.  Eq.  241;  Heyer  v. 
Deaves,  2  Johns.  Ch.  (N.  Y.)  154;  Blos- 
som V.  Milwaukee, etc.,  R.  Co.,  3  Wall. 
{U.  S.)  196.  Contra,  Link  v.  Connell,  48 
Neb.  574;  Myers  v.  McGavock,  39  Neb. 
843;  Connolly  v.  Belt,  5  Cranch  (C. 
C.)405. 

In  Taylor  v.  Hopkins,  40  111.  442,  it 
was  held  that  a  trustee  who  is  empow- 
ered to  sell  and  convey  land  to  pay 
debts  is  unable  to  delegate  the  power 
to  another. 

Effect  of  Irregularity.  —  In  Chambers 
v.  Jones,  72  III.  275,  where  a  sale  under 
a  decree  of  court  was  conducted  by  an 
agent  of  the  commissioner  authorized 
by  the  decree  to  make  the  sale,  and  in 
his  absence,  and  a  deed  was  made 
by  the  commissioner,  the  court  said: 
"  This  was  an  irregularity  that  would 
vitiate  the  sale  and  authorize  the  par- 
ties interested  to  have  it  set  aside  if 
the  rights  of  no  innocent  purchasers 
intervened,  but  it  does  not  go  to  the 
jurisdiction  of  the  court."  In  Sebas- 
tian V.  Johnson,  72  111.  282,  the  princi- 
ple as  stated  in  Chambers  v.  Jones, 
72  111.  275,  above  cited,  is  adhered  to 
and  applied  to  a  sale  by  an  adminis- 
trator. 

Where  a  decree  of  foreclosure  di- 
rects that  the  mortgaged  property 
be  sold  by  a  master  therein  named, 
a  sale  by  the  sheriff  to  satisfy  said 
decree  under  an  order  subsequently 
issued    by    the   clerk    is   voidable    at 


most,  and  such  irregularity  is  cured 
by  an  order  of  confirmation  regularly 
made.  Link  v.  Connell,  48  Neb. 
574. 

Qualifications  of  the  Eule.  —  In  Myers 
V.  McGavock,  39  Neb.  843,  it  was  held 
that  a  guardian's  sale  was  not  void 
nor  subject  to  collateral  attack,  because 
the  sale  was  not  made  by  the  guardian 
personally,  but  through  his  attorney 
who  conducted  the  proceedings  in 
court. 

In  Connolly  v.  Belt,  5  Cranch  (C. 
C.)  405,  it  was  held  that  in  the  absence 
of  a  statute  requiring  a  trustee  to  be 
personally  present  at  a  sale  of  the 
trust  property,  he  might  delegate  his 
authority  to  an  agent. 

2.  Ogden  v.  Walters,  12  Kan.  282; 
Craig  V.  Fox,  16  Ohio  564.  Compare 
Nebraska  Loan,  etc.,  Assoc,  v.  Mar- 
shall, (Neb.  1897)  71  N.  W.  Rep.  63. 

3.  Cord  V.  Hirsch,  17  Wis.  404,  con- 
struing a  provision  of  the  Wisconsin 
statutes. 

4.  Powell  V.  Tuttle,  3  N.  Y.  396, 
overruling  King  v.  Stow,  6  Johns.  Ch. 
(N.  Y.)  323;  Olmsted  v.  Elder,  5  N.  Y. 
144;  Pell  V.  Ulmar,  21  Barb.  (N.  Y.)  500; 
York  V.  Allen,  30  N.  Y.  104.  * 

5.  School  Trustees  v.  Snell,  19  111. 
156. 

6.  School  Trustees  v.  Snell,  19  111. 
156;   Carnrick  v.  Myers,   14  Barb.  (N. 

Y.)9- 

In  Carnrick  v.  Myers,  14  Barb.  (N.  Y.) 
9,  it  was  held  that  a  sale  made  after 
sunset  was  void,  and  that  the  proceed- 
ings of  the  sheriff  were  thereby  ren- 
dered void  ab  initio. 
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at  the  time  originally  fixed,  the  sale  is  void.*  Unless  restricted 
by  statute  the  court  may,  in  the  decree,  direct  the  time  of  sale.' 
But  where  the  statute  prescribes  a  time  during  which  no  order  of 
sale  shall  issue,  it  must  be  strictly  adhered  to,^  and  no  steps  toward 
the  sale,  such  as  publishing  the  notice,  can  be  taken  until  the 
expiration  of  such  time.* 

c.  Place  of  Sale.  —  The  place  at  which  the  sale  of  lands 
under  foreclosure  proceedings  shall  be  held  is  generally  regulated 
by  statute.*  Unless  restricted  by  statute,  it  is  within  the  power 
of  the  court  rendering  the  decree  to  prescribe  the  place  of  sale.* 
Under  the  federal  statutes  relating  to  sales  of  property  taken 
under  execution  in  common-law  cases  pending  in  the  Circuit 
Court,  the  defendant  is  entitled  to  have  the  sale  made  at  the  door 
of  the  court  house  in  the  county  in  which  the  land  is  situated.'' 
And  generally  a  sale  in  foreclosure  proceedings  should  occur  at 
some  public  place  accessible  to  bidders,®  and  is  usually  directed 
to  be  held  at  the  premises  or  at  the  door  of  the  court  house  in 
the  county  where  the  land  is  situated.® 


1.  Jackson  v.  Clark,  7  Johns.  (N.  Y.) 
217. 

2.  Frederick  v.  Wheelock,  3  Thomp. 
&  C.  (N.  Y.)  210;  Sessions  v.  Peay,  23 
Ark.  39. 

3.  Wells  V.  Lincoln  County,  80  Mo. 
424;  Culver  V.  McKeown,  43  Mich. 
322;  Canfield  v.  Shear,  49  Mich.  313; 
Burt  V.  Thomas,  49  Mich.  462;  Gray 
V.  Federal  Bank,  83  Mich.  365;  An- 
drews V.  Welch,  47  Wis.  132;  Kopmeier 
V.  O'Neil,  47  Wis.  593;  Median  v. 
Blodgett,  86  Wis.  511. 

Under  a  statute  providing  that  no 
sale  under  a  decree  of  foreclosure 
shall  be  made  until  after  the  expira- 
tion of  one  year  from  the  filing  of  the 
petition,  it  was  held  that  a  sale  could 
not  be  decreed  until  one  year  after  the 
filing  of  the  last  amendment.  Culver 
V.  McKeown,  43  Mich.  322;  Canfield  v. 
Shear,  49  Mich.  313;  Burt  v.  Thomas, 
49  Mich.  462;  Gray  v.  Federal  Bank,  83 
Mich.  365.  Nor  until  the  judgment 
was  rendered  perfect  so  as  to  show  the 
total  amount  which  must  be  paid  in 
order  to  redeem,  including  the  costs 
taxed.  Andrews  v.  Welch,  47  Wis. 
132. 

In  Wells  V.  Lincoln  County,  80  Mo. 
424,  it  was  held,  under  a  statute  requir- 
ing a  sale  under  foreclosure  of  mort- 
gage to  be  made  during  the  term  of 
the  Circuit  Court,  that  a  sale  made  dur- 
ing a  term  of  the  County  Court  was 
irregular. 

4.  Northwestern  Mut.  L.  Ins.  Co.  v. 
Neeves,  46  Wis.  147. 


6.  Stockmeyer  v.  Tobin,  139  U.  S. 
176;  Sessions  v.  _  Peay,  23  Ark.  39; 
Mitchell  V.  Berry,  i  Mete.  (Ky.)  602; 
Haines  v.  Taylor,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  206;  Bornemann  v.  Nor- 
ris,  47  Fed.  Rep.  438. 

6.  Sessions  v.  Peay,  23  Ark.  39. 

7.  Bornemann  v.  NorYis,  47  Fed. 
Rep.  438. 

8.  School  Trustees  v.  Snell,  19  111. 
156. 

9.  Kendrick  v.  Latham,  25  Fla.  819; 
Mitchell  V.  Berry,  i  Mete.  (Ky.)  602;. 
Barnes  v.  Jackson,  85  Ky.  407;  Haines- 
V.  Taylor,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  206;  Stockmeyer  v.  Tobin,  139  U. 
S.  176. 

In  Kendrick  v.  Latham,  25  Fla.  819, 
it  was  held  that,  in  the  absence  of  proof 
to  the  contrary,  it  will  be  presumed 
that  the  sale  was  made  at  the  proper 
place,  viz.,  at  the  court-house  door,  as 
required  by  law,  and  at  an  appropriate 
hour. 

In  Mitchell  v.  Berry,  i  Mete.  (Ky.) 
602,  the  decree  directed  a  sale  on  the 
premises,  and  it  was  held  that  such, 
direction  was  authorized  by  the  law. 

In  Louisiana  a  sale  under  a  mortgage 
foreclosure  must  be  made  at  the  seat 
of  justice,  unless  the  debtor,  within  the 
time  prescribed  by  law,  requires  it  to 
be  made  on  the  plantation.  Stock- 
meyer V.  Tobin,  139  U.  S.  176. 

In  Barnes  v.  lackson,  85  Ky.  407, 
the  court  said  that,  unless  the  judg- 
ment otherwise  directs,  the  sale  is  to 
be  made  at  the  court-house  door  of  the 
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d.  Who  May  Not  Purchase — (i)  General  Rule.  —  A  person 
cannot  legally  purchase  on  his  own  account  that  which  his  duty 
or  trust  requires  him  to  sell  on  account  of  another.  He  is  not 
allowed  to  unite  the  two  opposite  characters  of  buyer  and  seller.* 

(2)  Officer  Conducting  Sale.  —  An  officer  charged  with  the  sale 
of  property  at  auction  by  authority  of  law  is  prohibited  from 
becoming  a  purchaser  at  such  sale.*  The  fact  that  he  purchases 
through  an  agent,'  or  as  the  agent  of  another,**  or  that  other  per- 
sons are  jointly  interested  in  the  purchase,*  will  not  validate  the 
sale.  It  would  seem  that  the  parties  in  interest,  and  perhaps  the 
debtor  alone,  may  waive  such  invalidity,®  Objection  to  the 
officer's  purchasing  should  be  made  within  a  reasonable  time  and 
by  others  than  the  officer  himself.'' 

(3)  Deputy  or  Clerks  Auctioneer ,  Appraisers,  Plaintiff's  Attor- 
ney— Deputy  or  Clerk.  —  It  is  contrary  to  the  policy  of  the  law  for  a 
deputy  or  a  clerk  to  purchase  at  a  sale  conducted  by  his  princi- 
pal,** but  the  rule  is  otherwise  where  the  deputy  is  plaintiff  in  the 
action  or  the  assignee  of  the  judgment.* 

Auctioneer.  —  An  auctioneer  may  purchase  at  a  judicial  sale  where 
the  sale  is  conducted  by  and  under  the  direction  of  the  proper 
officer  of  the  court.** 

Appraisers.  —  Appraisers  of  the  property  offered  at  judicial  sale 
are  prohibited  from  purchasing  thereat.** 

Plaintiff 's  Attorney.  —  The  plaintiff's  attorney  may  purchase  at  a 
judicial  sale,  and  in  any  event  the  defendant  has  no  grounds  of 
complaint  if  such  attorney  becomes  the  purchaser.** 

e.  Terms  and  Conditions  of  Sale — (i)  In  General. — The 
terms  of  sale  should  receive  a  reasonable  construction,*'  and  must 

county  in   which  the   property   or  the  8.  Smith   v.    Pope,   5   B.  Mon.  (Ky.) 

greater  part  thereof  is  situate.  337;  Worland  v.  Kimberlin,  6  B.  Mon. 

In  Haines  v.  Taylor,  3  How.  Pr.  (N.  (Ky.)  608;  Massey  v.   Young,   73  Mo. 

Y.  Supreme  Ct.)  206,  it  was  held  that,  260. 

under  a  statute   requiring  lands  to  be  In  Massey  v.  Young,  73  Mo.  260,  the 

sold  under  foreclosure  proceedings  in  court    says    that   the   purchase   by    a 

the  county  in  which  they  are  situated,  sheriff's  clerk,  although  not  prohibited 

a  sale  made  twenty-seven  miles  from  by  law,  will  be  regarded  as  against  the 

the  premises  would  not  be  set  aside.  policy  of  the  law  and  pregnant  with 

1.  Michoud  V.  Girod,  4  How.  (U.  S.)  suspicions  of  fraud. 

503.  9.  Jackson  v.  Collins,  3  Cow.  (N.  Y.) 

2.  Harrison  v.  McHenry,  9  Ga.  164;     89. 

McConnel     v.    Gibson,     12     111.     128;  10.  Hawkins  v.  Ragan,  20  Ind.  193; 

Wickliflf     V.    Robinson,     18     111.    145;  Swires  v.  Brotherline,  41  Pa.  St.  135. 

Mapps  V.  Sharpe,  32   111.   13;  Shotwell  11.  La  Flume  v.  Jones,  5   Neb.  260; 

V.  Munroe,  42  Mo.  App.  669;  Downing  McKeighan   v.    Hopkins,    19  Neb.   39; 

V.    Lyford,   57   Vt.    507;   Woodbury  v.  Terrill  v.  Auchauer,  14  Ohio  St.  80. 

Parker,  19  Vt.  353.  In  Terrill  v.  Auchauer,   14  Ohio  St. 

3.  Downing  v.  Lyford,  57  Vt.  507.  80,  it  was  held  that  a  sale   to  an  ap- 

4.  Harrison  v.  McHenry,  9  Ga.  164.  praiser  was  not  void,  but  only  voidable 
6.  Wickliff  V.  Robinson,  18  111.   145;  at  the  instance  of  a  party  in  interest 

Shotwell  V.  MuiTroe,  42  Mo.  App.  669.       for  the  direct  purpose  of  avoiding  such 

6.  Woodbury  v.  Parker,   19  Vt.  353;     sale. 

Farnum  v.  Perry,  43  Vt.  473.  12,  LeConte  v.  Irwin,  19  S.  Car.  554. 

7.  McConnel  v.  Gibson,  12  111.  128.  13.  Andrews  z/.  O'Mahoney,  112  N.  Y. 
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conform  to  the  decree  or  order  of  sale,*  or  to  the  law  in  force 
covering  such  sales,*  and  it  is  proper  to  reject  all  bids  which  are 
not  in  accordance  with  the  terms  prescribed  for  the  sale.'  After 
the  sale  has  been  declared,  if  the  purchaser  does  not  comply  with 
its  terms  the  property  may  again  be  offered,  provided  such  notice 
is  given  that  none  will  be  misled  by  it.*  When  resort  is  had 
to  a  court  of  equity  to  enforce  a  lien  under  a  deed  of  trust,  the 
court  will  fix  the  terms  of  sale  according  to  the  rules  of  equity 
without  regard  to  the  terms  of  sale  fixed  in  the  trust  deed.' 

(2)  Sale  on  Credit  —  When  Allowed.  —  The  sale  may  properly  be 
made  on  credit  when  the  decree  so  directs,*  or  when  the  parties 
in  interest  consent  to  such  a  sale."'  And  when  such  consent  has 
been  given,  the  purchaser  ha!s  a  right  to  insist  upon  such  credit  and 
cannot  be  compelled  to  pay  cash.**  It  has  been  held  that  an  order 
allowing  credit  on  a  sale  of  land  under  a  decree  of  foreclosure  is 
not  an  impairment  of  the  obligation  of  contracts,*  and  where  a 


567,  where  the  court  said:  "  The 
terms  of  sale  as  drawn  by  the  plaintiff 
plainly  provide  that  the  sale  of  each 
half  was  to  be  made  subject  to  his 
prior  mortgage.  It  is  true  that  it  is 
also  provided  that  '  all  taxes,  assess- 
ments, and  other  incumbrances  which 
at  the  time  of  the  sale  are  liens  or 
incumbrances  upon  said  premises  will 
be  allowed  by  the  sheriff  out  of  the 
purchase-money.'  But  this  language 
has  no  reference  whatever  to  the  prior 
incumbrance  of  the  plaintiff's  mort- 
gage, subject  to  which  the  sale  was 
made,  but  has  reference  to  other  in- 
cumbrances, if  any." 

Certified  Check  in  Sale  for  Cash.  —  I  n  a 
sale  under  a  trust  deed  held  on  Satur- 
day, where  the  purchaser  exhibited  a 
certified  check  for  practically  the 
amount  of  the  bid  and  paid  the 
amount  of  his  bid  on  the  following 
Monday,  this  was  held  a  substantial 
compliance  with  the  terms  of  the  sale 
for  cash.     Jacobs  v.  Turpin,  83  111.  424. 

Interest  Kebate.  —  Where  the  terms 
of  the  sale  are  for  part  cash  and  the 
remainder  on  time,  the  purchaser  is 
entitled  to  an  interest  rebate  if  he 
elects  to  pay  the  whole  amount  down. 
Halleck  v.  Guy,  9  Cal.  1S2. 

No  Tender  Other  than  in  Lawful  Money 
will  be  accepted  in  a  sale  for  cash. 
Hooper  v.  Castetter,  45  Neb.  67. 

1.  Chaffraix  v.  Packard,  26  La.  Ann. 
172;  Hooper  v.  Castetter,  45  Neb.  67; 
Andrews  v.  O'Mahoney,  112  N.  Y.  567; 
Lents  V.  Craig,  13  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  72. 

In  Chaffraix  v.  Packard,  26  La.  Ann. 


172,  the  court  said:  "  The  order  of 
sale,  described  by  him  and  annexed  to 
his  petition,  did  not  authorize  the  sale 
of  certain  of  the  lots  for  all  cash,  and 
the  balance  of  the  lots  all  on  credit,  and 
any  such  sale  by  the  sheriff  would  be 
simply  null." 

In  Hooper  v.  Castetter,  45  Neb.  67, 
it  is  stated  by  the  court:  "  An  officer 
selling  property  under  execution  or  a 
decree  in  equity  can  sell  such  property 
on  such  terms,  and  such  terms  only, 
as  are  provided  by  the  decree  and  the 
law  in  force  governing  such  sale, 
which  is  incorporated  into  and  a  part 
of  such  decree.  In  other  words,  an 
officer  selling  property  on  execution 
or  under  a  decree  in  equity  has  no 
authority  to  sell  on  credit  unless  by  the 
express  terms  of  the  decree  or  by  the 
statute  he  is  so  authorized.  Freeman, 
Executions,  §  300;  Swope  v.  Ardery,  5 
Ind.  213." 

2.  Hooper  v.  Castetter,  45  Neb.  67. 

3.  Gray  v.  Veirs,  33  Md.  18;  Ne- 
braska L.  &  T.  Co.  V.  Hamer,  40  Neb. 
281. 

4.  Lents  v.  Craig,  13  How.  Pr.  (N.  Y. 
Supreme  Ct.)  72. 

6.  Barbour  v.  Tompkins,  31  W.  Va. 
410. 

6.  Willett  V.  Johnson,  84  Ky.  411; 
Fishburne  v.  Smith,  34  S.  Car.  330. 

7.  Rhodes  v.  Dutcher,  6  Hun  (N.  Y.) 
453 ;  Sedgwick  z/.  Fish,  Hopk.  (N.  Y.)594. 

8.  Rhodes  v.  Dutcher,  6  Hun  (N.  Y.) 
453;  Stoney  v.  Shultz,  i  Hill  Eq.  (S. 
Car.)  465. 

9.  Lowndes  v.  Chisholm,  2  McCord 
Eq.  (S.  Car.)  455- 
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trust  deed  providing  for  a  sale  for  cash  is  foreclosed  in  equity,  the 
court  may  order  a  sale  on  time.* 

When  Not  Allowed.  —  A  sale  should  not  be  made  on  credit  when 
the  order  of  sale  directs  it  to  be  made  for  cash,*  and  the  officer 
conducting  the  sale  is  not  bound  by  a  local  custom  permitting  a, 
postponement  of  payment  of  the  amount  bid.' 

(3)  Deposit.  —  Under  a  sale  for  cash,  it  is  proper  to  require  a, 
part  of  the  payment  to  be  made  immediately  upon  the  acceptance 
of  the  bid."*  It  has  been  held  that  where  the  purchaser  is  the 
trustee  in  a  sale  under  decree,'  or  the  holder  of  notes  secured  by 
a  deed  of  trust  at  a  trustee's  sale,®  no  money  need  be  paid.  But 
in  a  sale  under  a  power,  where  the  terms  as  prescribed  by  the  mort- 
gage are  cash,  it  has  been  held  that  a  note  of  the  party  entitled  to. 
the  proceeds  of  the  sale  is  not  cash,  and  a  tender  of  such  note  is. 
not  a  compliance  with  the  terms  of  the  sale.'' 

/.  Order  or  Manner  of  Sale  —  (i)  Sale  in  Parcels  or- 
En  Masse — (a)  Discretion  of  Court. — The  court  may  properly  exercise  a 
discretion,  and  direct  a  sale  of  the  mortgaged  piemises  in  parcels 
or  as  an  entirety,  as  will  most  likely  bring  the  highest  price.®* 


1.  Mitchell  V.  McKinney,  6  Heisk. 
(Tenn.)  83. 

2.  Penouilh  v.  Abraham,  44  La.  Ann. 
188;  Chaflfraix  v.  Packard,  26  La.  Ann. 
172;   Hooper  v.  Castetter,  45  Neb.  67. 

In  Penouilh  v.  Abraham,  44  La.  Ann. 
188,  the  court  said:  "The  court,  on 
dissolving  an  injunction  against  an 
order  of  seizure  and  sale  for  the  pay- 
ment in  cash  for  an  instalment  due, 
and  on  time  for  those  not  due,  may 
order  the  whole  sale  to  be  made  for 
cash  if  the  latter  mature  pending  the 
injunction.  Dwight  v.  Richard,  5  La. 
Ann.  365;  McCleland  v.  Bideman,  5 
La.  Ann.  563;  McCalop  v.  Fluker,  12 
La.  Ann.  551." 

3.  Sauer  v.  Steinbauer,  14  Wis.  7c, 
where  it  was  held  that:  "  The  custom 
in  the  city  of  Milwaukee  of  allowing 
purchasers  at  sheriff's  sales  made  on 
Saturday  to  postpone  the  payment  of 
the  sums  bid  until  the  following  Mon- 
day and  then  to  pay  the  money  and 
receive  the  conveyance,  if  such  custom 
can  be  deemed  to  have  been  estab- 
lished, affords  no  ground  for  setting 
aside  a  sale  because  it  was  not  com- 
plied with.  Such  custom,  being  in  con- 
travention of  the  rules  prescribed  by 
law  for  the  conducting  of  such  sales,  is 
void.  The  sheriff  has  no  authority  to 
sell  upon  credit.  He  must  sell  for  cash, 
and  the  payment  must  be  made  at  once 
unless  it  be  delayed  by  the  act  or  con- 
sent of  the  parties.     Where  the  parties 


do  not  consent  to  such  delay,  the  pur-v. 
chaser  must  be  prepared  to  pay  upon, 
the  acceptance  of  his  bid  and  demand 
made  for  the  money;  and  if  he  does 
not  do  so  it  is  the  duty  of  the  sheriff" 
immediately  to  re-offer  the  property.. 
The  validity  of  the  practice  of  giving 
time  depended,  therefore,  entirely  upon 
the  sanction  of  the  parties  in  each  in-, 
dividual  case." 

4.  Sage  V.  Central  R.  Co.,  99  U.  S^ 
334;  Maryland  Permanent  Land,  etc., 
Soc.  V.  Smith,  41  Md.  516;  Lents  v^ 
Craig,  13  How.  Pr.  (N.  Y.  Supreme- 
Ct.)  72. 

In  Sage  v.  Central  R.  Co.,  99  U.  S. 
334,  the  court  srid  "  We  see  no  error 
in  the  decree  so  .  -  as  it  required  any 
other  person  than  the  trustee  under  the 
first  mortgage,  if  he  became  the  pur^ 
chaser  at  the  sale,  to  pay  at  once  in 
cash  a  part  of  his  bid  as  earnest 
money.  Such  other  purchaser,  of 
course,  must  be  a  cash  purchaser,  at 
least  to  the  extent  of  the  sum  due  on 
the  first  mortgage.  It  was,  therefore, 
no  hardship  to  require  an  immediate 
payment  by  him  of  a  part  of  his  bid, 
and  the  order  that  he  should  make 
such  payment  was  a  protection  against 
false  or  unreal  bids." 

6.  Sage  V.   Central   R.  Co.,  99  U.  S» 

334- 

6.  Jacobs  V.  Turpin,  83  111.  424. 

7.  Pursley  v.  Forth,  82  111.  327. 

8.  Walker    v.    Hallett,    i    Ala.    379;, 
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And  such  direction  may  be  given  although  no  foundation  for  the 
same  was  laid  in  the  pleadings,*  but  it  has  been  held  that  the  court 
is  not  bound  to  make  such  directions.*  In  some  jurisdictions  it 
is  the  practice  to  make  a  reference  as  to  the  manner  in  which  the 
property  should  be  sold,  and  upon  the  coming  in  of  the  report  of 
the  referee  the  court  directs  the  order  of  sale.* 

(b)  Discretion  of  Officer.  —  In  the  absence  of  other  instructions, 
the  officer  must  exercise  a  discretion  and  sell  the  property  in  the 
manner  most  calculated  to  realize  the  largest  amount  from  the 
sale."*  In  Oregon  the  statute  invests  the  officer  with  a  discretion 
as  to  the  manner  of  sale,  and  the  exercise  of  such  discretion  is  pre- 
sumptively for  the  best  interest  of  all  concerned,  and  will  not  be 
reviewed  except  for  abuse.' 

(c)  Distinct  or  Divisible  Tracts  —  Distinct  Tracts.  —  When  the  mort- 
gaged premises  consist  of  distinct  tracts  or  separate  parcels  of 
ground,  it  is  the  uniform  rule  that  they  must  be  sold  in  separate 
parcels.*     If  the  separate  tracts  are  owned  by  different  persons, 


Jones  v.  Gardner,  57  Cal.  641 ;  Macomb 
V.  Prentis,  57  Mich.  225;  Vaughn 
V.  Nims,  36  Mich.  297;  Pancoast  v. 
Duval,  26  N.  J.  Eq.  445;  Gregory  v. 
Campbell,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  417;  Bard  v.  Steele,  3  How.  Pr. 
(N.  Y.  Supreme  Ct.)  no;  Cord  v. 
Southwell,  15  Wis.  211. 

1.  Cord  V.  Southwell,  15  Wis.  211. 

2.  Jones  v.  Gardner,  57  Cal.  641, 
holding  that  "  The  court  was  not 
bound  to  ascertain  at  the  trial  whether 
it  would  be  '  to  the  advantage  '  of  de- 
fendant to  have  the  lots  sold  sepa- 
rately. It  may  be  the  duty  of  the 
sheriff  to  make  sale  of  the  lots  sepa- 
rately, and  it  would  seem  to  be  the 
right  of  the  mortgagor  to  direct  the 
order  of  the  sale;  but  defendant  is  not 
called  on  to  plead  that  it  would  be  to 
his  disadvantage  to  have  the  lands 
sold  in  gross,  and  such  a  plea  creates 
no  material  issue." 

3.  Walker  v.  Hallett,  i  Ala.  379; 
Pancoast  v.  Duval,  26  N.  J.  Eq.  445; 
Gregory  v.  Campbell,  16  How.  Pr.  (N. 
Y.  Supreme  Ct.)4i7;  Bard  v.  Steele,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  no. 

4.  Discretion  of  Officer.  —  Stone  v. 
Missouri  Guarantee  Sav.,  etc.,  Assoc, 
58  111.  App.  78;  Dates  v.  Winstanley, 
53  111.  App.  623;  Geuda  Springs 
Town,  etc.,  Co.  v.  Lombard,  (Kan. 
1897)  47  Pac.  Rep.  532;  Hughes  v. 
Riggs,  (Md.  1897)  36  Atl.  Rep.  269; 
Merwin  v.  Smith,  2  N.  J.  Eq.  182; 
Wallace  v.  Feely,  61  How.  Pr.  (N.  Y. 
C.  Pi.)  225;  Suffern  v.  Johnson,  i 
Paige  (N.  Y.)  451. 


Constmction  of   Illinois   Statute.  —  In 

Dates  V.  Winstanley,  53  111.  App.  623, 
it  was  held  that  the  statute  requiring 
that  "  when  real  or  personal  property 
is  taken  in  execution,  if  the  same  is 
susceptible  of  division,  it  must  be  sold 
in  separate  tracts,  lots,  or  articles  "  ap- 
plies solely  to  sales  under  execution, 
and  not  to  sales  under  decree  of  fore- 
closure. 

6.  Balfour  v.  Burnett,  28  Oregon  72; 
Bays  V.  Trulson,  25  Oregon  109; 
Bank  of  British  Columbia  v.  Page,  7 
Oregon  454;  Dolph  v.  Barney,  5  Ore- 
gon 191;  Griswold  v.  Stoughton,  2 
Oregon  61;  Hill's  Code,  §  292. 

6.  Illinois.  —  Skaggs  v.  Kincaid,  48 
111.  App.  608;  Patton  V.  Smith,  113  111. 
499;  Davis  V.  Dresback,  81  111.  393. 

Indiana.  —  Brake  v.  Brownlee,  91 
Ind.  359;  Gregory   v,    Purdue,  32  Ind. 

453- 

Iowa.  —  White  v.  Watts,  18  Iowa  74; 
Lay  f .  Gibbons,  14  Iowa  377;  Bradford 
V.  Limpus,  13  Iowa  424;  Boyd  v.  Ellis, 
II  Iowa  97. 

Kansas. —  Geuda  Springs  Town,  etc., 
Co.  V.  Lombard,  (Kan.  1897)  47  Pac. 
Rep.  532. 

Nebraska.  —  Laughlin  v.  Schuyler,  t 
Neb.  409. 

New  Jersey.  —  Schilling  v.  Lintner^ 
43  N.  J.  Eq.  444;  Penn  v.  Craig,  a  N- 
J.  Eq.  495. 

New  York.  —  Hemmer  v.  Hustace;, 
51  Hun  (N.  Y.)  457;  Cunningham  v. 
Cassidy,  17  N.  Y.  276;  Wolcott  v. 
Schenck,  23  How.  Pr.  (N.  Y.  Supreme. 
Ct.)  385. 


9  Encyc.  PI.  &  Pr.  —  33 
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a  decree  requiring  the  same  to  be  sold  oi  masse  will  not  be  sus- 
tained, even  though  the  deed  of  trust  upon  which  the  decree  is 
founded  contains  a  provision  authorizing  the  land  to  be  sold  in 
one  body.*  The  fact  that  the  sale  of  the  entire  property  may  be 
necessary  to  satisfy  the  execution  does  not  obviate  the  necessity 
of  selling  in  parcels.* 

Divisible  Tracts.  —  Where  property  is  clearly  susceptible  of  divi- 
sion, it  should  be  sold  in  separate  parcels.* 

(d)  Description  in  Mortgage  Followed.  —  In  the  absence  of  direction  in 
the  decree  or  order  of  sale,  or  statutory  restrictions,  or  the  rules  of 
equity  with  reference  to  the  sale  of  separate  tracts  in  parcels,  the 
sale  may  properly  be  made  according  to  the  description  given  in 
the  mortgage.* 


In  Schilling  v.  Linter,  43  N.  J.  Eq. 
444,  the  court  said:  "  Besides  this  im- 
portant question,  another  is  presented 
which  raises  an  insurmountable  diffi- 
culty in  the  way  of  confirming  this  re- 
port. The  petitioner  insists  that  it  was 
the  duty  of  the  sheriff  to  sell  the  land 
in  parcels.  The  force  of  this  is  not  re- 
sisted by  the  counsel  of  the  purchaser. 
I  must  conclude,  from  what  was  ad- 
mitted before  me,  that  this  was  a  seri- 
ous mistake  upon  the  part  of  the  officer, 
and  that,  under  the  practice  and  the 
decisions  heretofore  rendered,  upon 
this  ground,  if  no  other,  the  sale  can- 
not be  confirmed." 

Constmction  of  New  York  Statute.  — 
In  Hemmer  v.  Hustace,  51  Hun  (N. 
Y.)  457,  in  construing  a  statute  which 
says  that  "  if  the  property  consists  of 
two  or  more  distinct  farms,  tracts,  or 
lots,  they  must  be  sold  separately," 
and  that  "  as  many  only  of  the  dis- 
tinct farms,  tracts,  or  lots  shall  be  sold 
as  it  is  necessary  to  sell  in  order  to 
satisfy  the  amount  due  at  the  time  of 
the  sale  and  the  costs  and  expenses 
allowed  by  law,"  it  was  held  that  such 
provision  was  intended  to  be  manda- 
tory, and  not  simply  directory,  distin- 
guishing Wallace  v.  Feely,  61  How.  Pr. 
(N.  Y.  C.  PI.)  225,  affirmed  in  88  N.  Y. 
646. 

1.  Skaggs  V.  Kincaid,  48  111.  App.  608. 

2.  Brake  v.  Brownlee,  91  Ind.  359; 
Gregory  v.  Purdue,  32  Ind.  453,  where 
in  construing  a  statute  requiring  sepa- 
rate lots  and  parcels  to  be  offered  sepa- 
rately, the  court  said:  "  And  the  fact 
that  the  sale  of  all  the  tracts  may  be 
necessary  to  satisfy  the  execution  can- 
not affect  the  case  or  justify  the  sheriff 
in  selling  in  solido.  The  only  difficulty 
that  can  arise    under   the   clause  is  in 


determining  whether  the  estate  does 
consist  of  several  lots,  tracts,  or  par- 
cels, within  the  meaning  of  the  statute, 
under  the  facts  in  a  given  case.  If 
the  tracts  are  not  contiguous,  they  are 
clearly  several  under  the  statute,  and 
must  be  sold  separately;  and  so,  if  they 
are  owned  by  different  parties,  though 
contiguous,  and  all  liable  to  the  execu- 
tion, yet  they  are  several,  and  cannot 
be  sold  together." 

3.  Bardeus  v.  Huber,  45  Ind.  235; 
Piel  V.  Brayer,  30  Ind.  332;  Grapen- 
gether  v.  Fejervary,  9  Iowa  163;  Cros- 
by V.  Farmers'  Bank,  107  Mo.  436;  Ta- 
tum  V.  Holliday,  59  Mo.  422;  Johnson 
V.  Garrett,  16  N.  J.  Eq.  31. 

Construction  of  Indiana  Statute.  —  In 
Piel  V.  Brayer,  30  Ind.  332,  it  was  held 
that  the  statute  requiring  sales  on  exe- 
cution to  be  made  in  separate  parcels, 
where  the  property  consisted  of  sev- 
eral lots,  tracts,  or  parcels,  applied  with 
equal  force  to  sales  under  a  decree  of 
foreclosure  of  mortgage. 

Discretion  of  Officer.  —  In  Johnson  v. 
Garrett,  16  N.  J.  Eq.  31,  in  a  sale  un- 
der a  judgment,  the  court  said: 
"  Doubtless  a  discretion  is  vested  by 
law  in  the  officer  charged  with  the  sale 
of  real  estate,  either  by  authority  of 
a  statute  or  under  the  direction  of  a 
judicial  tribunal,  touching  the  quantity 
of  land  necessary  to  be  sold,  and 
whether  the  sale  shall  be  in  bulk  or  in 
parcels.  And  where  this  discretion 
has  been  exercised  by  the  officer,  courts 
are  reluctant  to  interfere  with  his 
action,  except  in  a  clear  case  of  excess 
of  authority,  or  prejudice  to  the  rights 
of  the  parties  interested.  The  objec- 
tion lies  not  against  the  exercise,  but 
the  abuse,  of  the  discretion." 

4.  Sonoma  County  Bank  v.  Charles, 
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(e)  Tracts  Used  Together.  —  It  has  been  held  that  where  the  mort- 
gaged premises  are  contiguous  and  appear  always  to  have  been 
controlled  and  occupied  as  a  single  tract,  it  rests  in  the  sound  dis- 
cretion of  the  officer  to  sell  together  or  in  parcels.' 

(f)  Owner's  Direction  Followed.  —  In  the  absence  of  other  direction 
restricting  the  manner  of  sale,  the  property  may  properly  be  sold 
in  accordance  with  the  direction  of  the  mortgagor  or  owner  of 
the  mortgaged  premises.* 

(g)  Property  of  Infant  Defendants.  —  It  has  been  held  that  where  there 
are  infant  defendants  to  a  foreclosure  suit,  it  is  error  to  decree  a 
sale  of  the  land  without  a  reference  to  ascertain  whether  their 
interests  require  a  sale  in  parcels.' 

(h)  Sale  of  Enough  to  Satisfy  Debt.  —  The  General  Rule  is  that  where  the 
property  is  capable  of  division,  no  more  of  the  mortgaged 
premises  should  be  sold  than  is  sufficient  to  satisfy  the  debt.* 

86  Cal.  322;  Patton  v.  Smith,  113  111. 
499;  Davis  V.  Dresback,  81  111.  393; 
Field  V.  Brokaw,  159  111.  560;  Vaughn 
V.  Nims,  36  Mich.  297;  Lane  z/.  Conger, 
10  Hun  (N.  Y.)  i;  Eason  v.  Miller,  25 
S.  Car.  555. 

In  Field  v.  Brokaw,  159  111.  560,  the 
court  said:  "  Here,  however,  the  mort- 
gaged property  was  described  in  the 
mortgage  and  decree  of  sale  as  a  sin- 
gle tract  or  lot.  It  was  unsubdivided, 
and  there  is  no  satisfactory  evidence 
in  the  record  to  show  that  it  was  sus- 
ceptible of  advantageous  division  into 
parcels.  Under  such  circumstances 
we  think  the  master  in  chancery  was 
authorized  to  sell  the  property  as  a  sin- 
gle tract — the  same  way  it  was  mort- 
gaged and  described  in  the  decree." 

Decree  Conforming  to  Stipulation  in 
Mortgage,  —  Thus  where  the  mort- 
gage contained  a  stipulation  for  the  sale 
of  the  premises  in  one  large  parcel, 
and  in  several  other  smaller  parcels, 
the  decree  properly  directed  a  sale  in 
like  manner.  Sonoma  County  Bank  z*. 
Charles,  86  Cal.  322. 

Land  Described  as  One  Lot.  —  The  rule 
stated  in  the  text  is  applicable  where 
the  land  is  described  as  one  lot  and 
there  is  no  showing  that  it  should  be 
sold  in  parcels.  Vaughn  v.  Nims,  36 
Mich*.  297. 

Subdivision  of  the  Property  since  the 
execution  of  the  mortgage,  without  the 
consent  of  the  mortgagee,  will  not 
necessitate  the  sale  of  the  premises  in 
any  other  manner  than  as  described  in 
the  mortgage.  Lane  v.  Conger,  10 
Hun(N.'Y.)  r. 

Description  Including  Working  Imple- 
ments,  etc.  —  Where    a    mortgage   de- 


scribed the  property,  including  the 
working  implements,  machinery,  and 
tools  therewith  connected,  a  sale  of  the 
entire  property  as  described  was  held 
valid.     Eason  v.  Miller,  25  S.  Car.  555. 

1.  Use  and  Occupation.  —  Whitbeck  v. 
Rowe,  25  How.  Pr.  (N.  Y.  Supreme 
Ct.)  403. 

2.  Wishes  of  Owner.  —  Ontario  Land, 
etc.,  Co.  V.  Bedford,  90  Cal.  181;  Ryer- 
son  V.  Boorman,  7  N.  J.  Eq.  167;  Wal- 
worth V.  Farmers'  L.  &  T.  Co.,4Sandf. 
Ch.  (N.  Y.)  51;  King  v.  Piatt,  37  N.  Y. 
155;  Brown  v.  Frost,  Hoffm.  Ch.  (N. 
Y.)  41;  King  V.  Piatt,  37  N.  Y.  155, 
where  the  court  said:  "  I  do  not  agree 
with  the  learned  counsel  for  the  motion 
that  the  defendant  had  the  right  to  de- 
termine the  order  of  sale,  and  the  au- 
thorities quoted  do  not  sustain  that 
position;  but  in  the  absence  of  all 
directions  by  the  court,  the  defendant 
has  a  right  to  be  heard  on  the  subject, 
his  suggestions  considered,  and,  if  for 
the  best,  followed." 

In  Brown  v.  Frost,  Hoffm.  Ch. 
(N.  Y.)  41,  and  Walworth  v.  Farmers' 
L.  &  T.  Co.,  4  Sandf.  Ch.  (N.  Y.)  51,  the 
proposition  was  supported  under  a  con- 
dition in  which  the  property  was  amply 
sufficient  to  pay  the  complainant  by  a 
sale  in  any  mode  of  division. 

8.  Homer  v.  Schonfeld,  84  Ala. 
Fry  V.  Merchants'  Ins.  Co..  15 
810;  Walker  v.  Mobile  Bank,  6 
452;  Walker  v.  Hallett,  i  Ala. 
Mills  V.  Dennis,  3  Johns.  Ch.  (N.  Y.)  367. 

4.  Alabama. — Gladden  v.  American 
Mortg.  Co.,  80  Ala.  270. 

Illinois.  —  Dates  v.  Winstanley,  53 
111.  App.  623;  Waldo  V.  Williams,  3 
111.  470. 


313; 
Ala. 
Ala. 
379: 
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Kortgaged  PremiBes  Inclnding  Homestead.  —  But  where  a  part  of  the 
mortgaged  premises  includes  the  homestead  of  a  defendant,  he  is 
entitled  to  have  a  sale  of  the  residue  first  to  satisfy  the  debt.* 

Waiver  of  Irregularity.  —  Where  more  of  the  premises  have  been 
sold  than  is  sufficient  to  satisfy  the  debt,  and  such  sale  has  been 
completed  and  deeds  have  been  executed  without  objection,  the 
irregularity  cannot  then  be  objected  to.* 

(i)  Sale  for  Instalment  of  Debt.  —  When  property  is  capable  of  divi- 
sion and  a  mortgage  is  foreclosed  for  an  instalment  of  interest 
or  principal  due  at  the  time,  it  is  a  general  rule  that  only  so  much 
of  the  mortgaged  premises  should  be  sold  as  will  satisfy  such 
instalment.'  But  where  the  property  is  such  as  to  render  an 
advantageous  sale  in  parcels  impossible,  the  whole  property  may 
be  sold,  and  the  surplus,  if  any,  remain  reserved  to  apply  to  after 
instalments  as  they  may  fall  due.*     A  failure  to  sell  any  portion 


Maryland.  —  Johnson  v.  Hambleton, 
52  Md.  378. 

New  York.  —  Hemmer  v.  Hustace, 
51  Hun  (N.  Y.)  457;  Beekman  v.  Gibbs, 
8  Paige  (N.  Y.)  511.  The  decision  in 
Hemmer  v.  Hustace,  51  Hun  (N.  Y.) 
457,  rests  upon  a  provision  of  the  Code 
which  requires  that  as  many  only  of 
the  distinct  lots  shall  be  sold  as  it  is 
necessary  to  sell  in  order  to  satisfy  the 
amount  due  at  the  time  of  the  sale. 

In  Alabama,  where  a  reference  is 
made  to  ascertain  whether  the  prop- 
erty may  be  sold  in  parcels,  it  is  held 
that  such  reference  is  unnecessary  un- 
less a  sale  in  parcels  is  demanded  by 
the  defendant.  Homer  v.  Schonfeld, 
84  Ala.  313;  Eslava  v.  Lepretre,  2i 
Ala.  504;  Ticknor  v.  Leavens,  2  Ala. 
149. 

Amount,  How  Ascertained.  —  In  deter- 
mining the  amount  necessary  to  be 
sold,  it  is  proper  to  include  junior  and 
intermediate  incumbrances  in  addition 
to  the  amount  of  complainant's  mort- 
gage and  costs.  "Beekman  v.  Gibbs,  8 
Paige  (N.  Y.)  511. 

1.  Weil  V.  Uzzell,  92  N.  Car.  515. 

2.  Gibson  v.  Lyon,  115  U.  S.  439. 

8.  Alabama.  —  Levert  v.  Redwood,  9 
Port  (Ala.)  79. 

California.  —  Napa  Bank  v.  Godfrey, 
77  Cal.  612;  Hunt  v.  Dohrs.  39  Cal. 
304. 

Indiana.  —  Haynes  v.  Cox,  118  Ind. 
184;  Hannah  v.  Dorrell,  73  Ind.  465; 
Griffin  v.  Reis,  68  Ind.  9;  Knarr  v. 
Conaway,  42  Ind.  260;  Piel  v.  Brayer, 
30  Ind.  332;  Thompson  v.  Davis,  29 
Ind.  264,  Cassel  v.  Cassel,  26  Ind.  90; 
Wilcoxon    V.    Annesley,    23  Ind.  285; 


Peck  V.  Hensley,  2i  Ind.  344;  Denny 
V.  Graeter,  20  Ind.  20;  Benton  v.  Wood, 
17  Ind.  260;  Dale  v.  Bugh,  16  Ind. 
233;  Frames.  Bell,  16  Ind.  229;  Brugh 
V.  Darst,  16  Ind.  79;  Smith  v.  Pierce, 
15  Ind.  210;  Harris  v.  Makepeace,  13 
Ind.  560. 

Mississippi.  —  James  v.  Fisk,  9  Smed. 
&  M.  (Miss.)  144;  Magruder  v.  Eggle- 
ston,  41  Miss.  284. 

New  yersey.  —  McFadden  v.  Mays 
Landing,  etc.,  R.  Co.,  49  N.  J.  Eq.  176. 

New  York.  —  Ogdensburgh  Bank  v. 
Arnold,  5  Paige  (N.  Y.)  39;  Brincker- 
hoff  V.  Thallhimer,  2  Johns.  Ch.  (N. 
Y.)  486. 

When  the  Land  is  Not  Capable  of  Di- 
vision, and  the  whole  mortgage  debt 
would  become  due  before  there  could 
be  a  sale  under  a  decree,  the  sale  of 
the  entire  property  may  properly  be 
ordered.  Schreiber  v.  Carey,  48  Wis. 
208. 

The  Fact  that  the  Premises  are  Scant 
Security  for  the  debt  and  are  falling 
into  ruin  and  decay  will  not  justify  a 
sale  for  a  debt  not  due,  and  a  decree 
authorizing  a  sale  en  masse  for  the 
whole  debt  due  and  to  become  due  is 
erroneous  where  there  was  no  allega- 
tion in  the  bill  that  the  mortgagor  was 
insolvent,  and  the  premises  coula  not 
be  sold  in  parcels.  Blazey  v.  Delius, 
74  111.  299. 

4.  Illinois. —  Blazey  v.  Delius,  74  111. 
299. 

Iowa.  —  Pope    V.    Durant,    26    Iowa. 

233- 

Kentucky.  —  Caufman  v.  Sayte,  2  B. 
Mon.  (Ky.)  202. 

New  York.  —  Knapp  v.  Burnham,  11 
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of  the  mortgaged  premises  under  a  decree  of  sale  for  an  instal- 
ment of  interest  will  not  prevent  the  sale  of  the  whole  property 
on  motion,  when  the  unmatured  portions  of  the  note  fall  due,* 
The  sale  of  the  entire  mortgaged  premises  for  an  instalment  due 
passes  to  the  purchaser  the  title  and  interest  of  both  the  mort- 
gagor and  mortgagee,  discharged  of  the  lien  of  the  mortgage  for 
the  instalments  not  due.* 

(j)  Protection  of  Junior  Inoumbrancen.  —  It  is  proper  to  order  a  sale  of 
mortgaged  premises  in  such  manner  and  to  such  extent  as  not 
only  to  satisfy  the  lien  of  the  mortgage,  but  also  to  protect  junior 
and  secondary  liens.' 

(k)  Sale  En  Masse.  —  A  sale  may  properly  be  ordered  en  masse 
when  the  conditions  are  such  that  the  interests  of  all  parties  are 
thereby  best  protected,*  and  particularly  where  the  debtor  makes 
no  request  to  have  the  property  offered  in  separate  parcels.*  Thus 
where  the  several  parcels  were  sold  subject  to  a  prior  mortgage 


Paige   (N.    Y.)   330;  Campbell   v.   Ma- 
comb, 4  Johns.  Ch.  (N.  Y.)  534. 

United  States. — Olcott  v.  Bynum, 
17  Wall.  (U.  S.)  44;  Wilmer  v.  Atlanta, 
etc.,  Air  Line  R.  Co.,  2  Woods  (U.  S.) 

447. 

1.  Napa  Bank  v.  Godfrey,  77  Cal. 
612,  in  which,  a  section  of  the  Code 
providing  that  "  if  the  debt  for  which 
the  mortgage,  lien,  or  incumbrance  is 
held  is  not  all  due,  so  soon  as  sufficient 
of  the  property  has  been  sold  to  pay  the 
amount  due,  with  costs,  the  sale  must 
cease;  and  afterward,  as  often  as 
more  becomes  due  for  principal  or  in- 
terest, the  court  may,  on  motion,  order 
more  to  be  sold,"  the  court  said:  "  We 
construe  this  to  be  a  provision  for  the 
benefit  of  the  debtor,  to  prevent  the 
sale  of  more  of  his  property  than  is 
necessary  to  pay  the  amount  due.  But 
here,  instead  of  selling  a  part  of  the 
land  to  satisfy  the  amount  due,  and 
then  ceasing,  he  forbears  and  sells  none 
at  all.  It  would  be  a  strange  perver- 
sion of  justice  to  hold  that  the  forbear- 
ance of  the  creditor  to  enforce  the  col- 
lection of  the  amount  due,  and  thereby 
impose  upon  the  defendant  the  cost  of 
several  sales,  must  lose  him  his  whole 
debt.  We  cannot  give  the  section  such 
a  construction." 

2.  Todd  V.  Davey,  60  Iowa  532;  Es- 
cher  V.  Simmons,  54  Iowa  269;  Powe- 
shiek County  V.  Dennison,  36  Iowa  244. 

3.  Johnson  v.  Hambleton,  52  Md. 
378;  Deforest  v.  Farley,  4  Hun  (N.  Y.) 
640;  Dobbs  V.  Niebuhr,  15  Daly  (N. 
Y.)  52.  Livingston  v.  Mildrum,  19  N. 
Y.  440,    where    the    court   said:  "  In 


furtherance  of  this  doctrine  the  legisla- 
ture has  enacted  (2  Rev.  Stat.,  193,  §  65) 
that  '  If  in  any  of  the  foregoing  cases 
it  shall  appear  to  the  court  that  the 
mortgaged  premises  are  so  situated 
that  the  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  decree 
shall  in  the  first  instance  be  entered 
for  the  sale  of  the  whole  premises  ac- 
cordingly.' This  provision  is  simply 
confirmatory  of  principles  by  which 
the  courts  of  equity  must  necessarily 
be  governed  in  all  cases  of  foreclos- 
ure." 

4.  Stone  z/.  Missouri  Guarantee  Sav., 
etc.,  Assoc,  58  111.  App.  78;  Fire- 
stone V.  Klick,  67  Ind.  309;  Geuda 
Springs  Town,  etc.,  Co.  v.  Lombard, 
(Kan.  1897)47  Pac.  Rep.  532;  Eaton  v. 
Ryan,  5  Neb.  47;  Craig  v.  Stevenson, 
15  Neb.  362;  Guarantee  Trust,  etc.,  Co. 
V.  Jenkins,  40  N.  J.  Eq.  451;  Wallaces. 
Feely,  i  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.) 
126;  McLaughlin  v.  Teasdale,  9  Daly 
(N.  Y.)  23;  Gregory  v.  Campbell,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  417, 
where  the  court  said:  "  A  sale  of  the 
whole  premises  in  one  parcel  can  only 
be  most  beneficial  to  the  parties  when 
the  mortgagee  will  receive,  and  the 
mortgagor  pay  from  the  sale  thereof, 
the  largest  amount  of  the  mortgage 
debt  and  leave  the  largest  surplus 
after  payment  of  the  whole  debt. 
The  benefit  mentioned  and  intended  by 
the  statute  is  a  benefit  common  to  both 
parties  in  this  single  respect." 

6.  Geuda  Springs  Town,  etc..  Co.  v. 
Lombard,    (Kan.    1897)  47    Pac.    Rep. 


532. 
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covering  them  all,*  and  where  the  several  parcels  were  all  con- 
tiguous, and  used  and  occupied  as  a  city  hall,*  or  so  built  upon 
as  really  to  constitute  but  one  establishment,*  and  where  the 
dwelling-house  and  premises  covered  some  portion  of  each  of  the 
lots,^  and  where  the  property,  although  composed  of  different 
parcels  taken  from  distinct  lots,  constituted  the  homestead  of  the 
debtor,'  sale  in  masse  was  sanctioned. 

(l)  Sale  after  Offer  in  Parcels.  —  After  the  property  is  offered  in 
separate  parcels  and  no  bids  are  received  it  may  be  offered  and 
sold  en  masse, ^  and  the  fact  that  one  of  the  tracts  is  the  home- 
stead of  the  defendant  does  not  change  the  rule.'' 

(m)  Order  of  Court  must  be  Followed.  —  It  is  the  duty  of  the  officer 
conducting  the  sale  to  follow  the  order  of  the  court,  if  any  is 
given,*  whether  such  order  directs  a  sale  in  parcels  *  or  en  masse.^^ 


1.  Geuda  Springs  Town,  etc.,  Co.  v. 
Lombard,  (Kan.  1897)  47  Pac.  Rep.  532, 
where  the  court  said:  "  The  rule  re- 
quiring a  sale  of  disconnected  pieces  of 
land  to  be  made  separately  is  not  an 
arbitrary  one,  but  is  enforced  when 
necessary  to  protect  the  rights  of  the 
debtor,  and  to  insure  the  best  prices 
that  can  be  obtained  for  the  property. 
Circumstances  may  exist  which  render 
it  altogether  impracticable  to  realize 
reasonable  prices  from  separate  sales, 
and  this  case  appears  to  be  such  a  one. 
The  property  consisted  of  a  tract  on 
which  there  was  a  large  bath-house 
and  a  considerable  number  of  town 
lots,  all  of  which  were  covered  by  a 
mortgage  for  $20,000.  It  is  not  proba- 
ble that  the  lots,  which  some  of  the 
evidence  tends  to  show  were  not 
worth  more  than  about  $500  apiece, 
could  have  been  sold  separately  at  any 
price,  under  the  circumstances.  Bur- 
dened with  such  a  heavy  incumbrance, 
a  sale  of  the  whole  property  together 
would  seem  to  be  most  advantageous 
to  all  parties  concerned.  Bell  v.  Tay- 
lor, 14  Kan.  277;  Johnson  v.  Stevens, 
7  Cush.  (Mass.)  435;  Webster  w.  Fos- 
ter, 15  Gray  (Mass.)  31;  Doe  v.  Twitty, 
3    Hawks   (N.    Car.)  44;  14   Am.  Dec. 

569." 

2.  Guarantee  Trust,  etc.,  Co.  v.  Jen- 
kins, 40  N.  J.  Eq.  451. 

3.  McLaughlin  v.  Teasdale,  9  Daly 
(N.  Y.)  23. 

4.  Craig  v.  Stevenson,  15  Neb.  362. 
6.  Eaton  v.  Ryan,  5  Neb.  47. 

6.  Bozarth  v.  Largent,  128  111.  95; 
Fairman  v.  Peck,  87  111.  156;  Martin 
V.  Hargardine.  46  111.  322;  Carpenter 
V.  Russell,  129  Ind.  571;  Adier  v. 
Sewell,    29    Ind.    598;    Burmeister    v. 


Dewey,  27  Iowa  46S;  Hill  v.  Baker,  32 
Iowa  302;  Nebraska  L.  &  T.  Co.  v. 
Hamer,  40  Neb.  281;  Dickert  v.  Weise, 
2  Utah  350,  where  the  court  observes: 
"  The  statute  requires  that  when  real 
estate  is  to  be  sold  on  execution,  and 
is  composed  of  several  knpwn  lots, 
they  shall  be  sold  separately.  In  this 
case  the  parcels  of  property  were 
offered  separately  by  the  officer,  but 
there  were  no  bidders.  Thereupon  the 
officer  offered  all  of  the  property  to- 
gether, and  it  brought  the  whole 
amount  of  the  judgment  and  costs. 
The  object  of  the  statute,  no  doubt,  was 
to  have  the  property  sell  for  the  high- 
est possible  price,  and  this  view  of  the 
statute  is  borne  out  by  the  language  of 
the  section  itself.     C.  L.  §  1448." 

7.  Burmeister  v.  Dewey,  27  Iowa 
468. 

8.  Orderof  Court.  —  Hopkins  z/.  Wiard, 
72  Cal.  259;  Patton  v.  Smith,  113  111. 
499;  Meriwether  £».  Craig,  118  Ind.  301; 
Horner  v.  Corning,  28  N.  J.  Eq.  254; 
Case  V.  Mannis,  19  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  296,  affirmed  in  123 
N.Y.  661 ;  Hoffman  v.  Burke,  21  Hun  (N. 
Y.)  580;  Babcock  v.  Perry,  8  Wis.  277. 

9.  Hopkins  v.  Wiard,  72  Cal.  259; 
Meriwether  v.  Craig,  118  Ind.  301; 
Horner  v.  Corning,  28  N.  J.  Eq.  254; 
Case  V.  Mannis,  19  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  296;  Hoffman  v. 
Burke,  21  Hun  (N.  Y.)  580. 

10.  Patton  V.  Smith,  113  111.  499;  Bab- 
cock V.  Perry,  8  Wis.  277,  in  which  the 
court  says:  "  In  answer  to  the  first  ob- 
jection it  is  to  be  observed  that  the 
sheriff,  as  well  as  the  party,  was  bound 
to  pursue  the  order  of  the  court  in 
making  the  sale,  and  that  order  was 
that   the    premises   should   be  sold  to- 
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The  fact  that  the  defendant  requested  the  sheriff  at  the  time  of 
the  sale  to  sell  the  land  in  separate  tracts  will  not  relieve  the 
officer  from  the  necessity  of  following  the  directions  in  the  decree,* 
as  his  remedy  is  by  application  to  amend  the  decree.* 

(n)  Sale  En  Masse  Voidable  Only,  —  K  SdA&  en  masse  is  not  void,  but 
only  voidable,  although  the  property  should  properly  have  been 
sold  in  parcels.* 

(o)  Grounds  for  Vacating  Sale  En  Masse.  —  In  Illinois  the  rule  is  that 
a  sale  en  masse 'wiW  not  be  set  aside  except  for  fraud,  or  injuiy,  or 
violation  of  the  conditions  of  sale  imposed  by  the  decree.*  Thus 
gross  inadequacy  of  price  caused  by  a  sale  en  masse  is  sufficient 
ground  for  setting  aside  the  sale.*  In  Wisconsin  a  sale  of  a 
homestead  together  with  other  property  was  held  to  be  a  mere 
irregularity  which,  in  the  absence  of  proof  of  injury,  would  not 
vitiate  the  sale.® 

(p)  Sale  of  Real  and  Personal  Property  Together.  —  Real  and  personal 
property  may  be  sold  together  when  they  are  so  mortgaged.'' 


gether.  It  is  not  competent  for  the 
complainant  and  one  of  several  de- 
fendants interested  in  the  subject-mat- 
ter to  stipulate  a  mode  of  sale  different 
from  that  prescribed  by  the  order  of 
the  court." 

1.  Hopkins  v.  Wiard,  72  Cal.  259. 

2.  Horner  z-.  Corning,  28  N.J.  Eq.  254. 

3.  Illinois.  —  Bozarth  v,  Largent,  128 

111.  95. 

Indiana.  —  Meriwether  v.  Craig,  118 
Ind.  301;  Nelson  v.  Bronnenburg,  81 
Ind.  193;  Jones  v.  Kokomo  Bldg.  As- 
soc, 77  Ind.  340;  Stotsenburg  7j.  Same, 
75  Ind.  538. 

lozua.  —  Olmstead  v.  Kellogg,  47 
Iowa  460;  White  v.  Watts,  18  Iowa  74; 
Lay  V.  Gibbons,  14  Iowa  377;  Boyd  v. 
Ellis,  II  Iowa  97;  Grapengether  v,  Fe- 
jervary,  9  Iowa  163. 

AV?^  yerscy.  —  Penn  v.  Craig,  2  N. 
J.  Eq.  495. 

New  York. — Cunningham  v.  Cas- 
sidy,  17  N.  Y.  276. 

Wisconsin.  —  Peterman  7>.  Turner,  37 
Wis.  244;  Lloyd  v.  Frank,  30  Wis.  306. 

In  Jones  v.  Kokomo  Bldg.  Assoc, 
77  Ind.  340,  the  court  said:  "  The  de- 
cisions in  this  state  upon  the  question 
whether  the  failure  of  the  sheriff  to  offer 
the  land  for  sale  in  separate  parcels 
renders  the  sale  utterly  void  have  not 
been  uniform.  There  is  much  con- 
flict and  confusion.  In  the  cases  of 
Sherry  v.  Nick  of  the  Woods,  i  Ind. 
575;  Reedt'.  Diven,  7  Ind.  189;  Banks  z/. 
Bales,  16  Ind.  423;  Catlett  v.  Gilbert, 
23  Ind.  614;  Tyler  v.  Wilkerson,  27 
Ind.  450,  and    Piel    v.  Brayer,  30   Ind. 


332,  it  was  held  that  a  sale  in  solido 
was  a  nullity.  The  cases  of  West  v. 
Cooper,  19  Ind.  i,  and  Patton  v.  Stew- 
art, 19  Ind.  233,  assert  a  different  doc- 
trine. In  the  later  case  of  Weaver  v. 
Guyer,  59  Ind.  195,  the  doctrine  of  the 
cases  first  cited  was  expressly  repudi- 
ated, and  Worden,  J.,  speaking  for  the 
court,  said:  '  It  may  be  observed  that 
sometimes  the  word  "  void  "  is  used 
in  the  books  where  "  voidable  "  would 
convey  the  meaning  more  accurately. 
So  in  the  case  of  Banks  v.  Bales,  16 
Ind.  423,  where  more  land  had  been 
sold  than  was  necessary  to  satisfy  an 
execution,  and  it  appeared  that  it  was 
susceptible  of  division,  the  sheriff's 
deed  was  pronounced  a  "  nullity." 
We  are  of  opinion  that  that  is  a 
mistake;  that  a  sheriff's  deed  in  such 
a  case  is  not  a  nullity,  nor  is  such  sale 
void.  Such  sale  is  doubtless  voidable; 
but  unless  avoided  by  a  party  entitled 
to  avoid  it,  it  will  be  valid.'  "  The 
court  also  commented  on  Bardeus  v. 
Huber,  45  Ind.  235;  60  Ind.  132; 
Wright  V.  Yetts,  30  Ind.  1S5;  Voss  v. 
Johnson,  41  Ind.  19,  and  Whisnand  v. 
Small,  65  Ind.  120. 

4.  Dates  v.  Winstanley,  53  111.  App. 
623;  Stone  V.  Missouri  Guarantee 
Sav.,  etc.,  Assoc,  58  111.  App.  78;  Fair- 
man  V.  Peck,  87  111.  156;  Fergus  v. 
Woodworth,  44  111.  374;  Gillespie  v. 
Smith,  29  111.  474;  Ross  v.  Mead,  10 
111.  172. 

5.  Fergus  v.  Woodworth,  44   111.  374. 

6.  Lloyd  V.  Frank,  30  Wis.  306. 

7.  Stockmeyer   v.    Tobin,   139    U.  S. 
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(q)  Misoellaneons  —  aa.  Dower  Protected. — The  sale  should  be  con- 
ducted so  as  to  protect  as  far  as  possible  the  wife's  inchoate  right 
of  dower  in  the  mortgaged  property.* 

bb.  Homestead  Reserved.  —  The  mortgaged  premises,  other  than 
the  homestead,  should  be  first  exhausted  before  subjecting  the 
homestead  to  the  payment  of  the  debt.* 

rr.  Two  Mortgages. — Where  two  distinct  mortgages  are 'fore- 
closed upon  different  parcels  of  land,  the  decree  should  provide 
that  each  parcel  be  sold  to  satisfy  the  sum  for  which  it  was  sepa- 
rately mortgaged.' 

dJ.  Discharge  of  Part  Security.  —  Where  a  mortgage  is  secured 
by  several  parcels  of  land,  the  court  has  no  authority  to  except 
any  part  thereof  from  a  decree  of  sale,  though  the  value  of  the 
remainder  may  be  greater  than  the  amount  of  the  debt.* 

ft-.  Tenants  in  Common.  —  Where  tenants  in  common  join  in  a 
mortgage,  one  of  them  has  no  right  to  compel  the  mortgagee  to 
receive  half  the  debt  and  to  proceed  against  his  co-tenant's 
moiety  for  the  collection  of  the  other  half.* 

ff.  Rights  of  First  Mortgagee.  —  The  first  mortgagee  is  entitled  to 
the  speediest  mode  of  collecting  his  money,  and  the  decree  may 
direct  that  various  parcels  subsequently  incumbered  and  alienated 
should  be  offered  for  sale  in  the  order  required  by  established 
rules  of  law  or  equity,  but  not  that  they  should  be  sold  in  such 
order.* 

gg.  Rights  of  Second  Mortgagee.  —  The  fact  that  a  second  mort- 
gagee stipulated  that  the  entire  property  might  be  sold  under  the 
first  mortgage,  and  the  property  was  so  sold,  but  the  purchaser 
failed  to  complete  his  bid  and  no  further  action  was  ever  taken, 
does  not  preclude  such  second  mortgagee  from  foreclosing  his 
mortgage.'' 

hh.  Rights  of  Lessee.  —  A  lessee  of  part  of  the  mortgaged  prem- 
ises has  a  right  to  be  protected  to  the  extent  of  a  sale,  first,  of 
those  portions  of  the  premises  in  which  he  has  no  interest.** 


176;  Hill  V.  Farmers',  etc.,  Nat.  Bank, 
97  U.  S.  450;  Wood  V.  Whelen,  93  111. 
153;  McFadden  v.  Mays  Landing,  etc., 
R.  Co.,49N.  J.  Eq.  176;  McNeal  Pipe, 
etc.,  Co.  V.  Woltman,  114  N.  Car. 
178. 

Thus  the  sale  of  a  plantation  and  the 
personal  property  thereon  so  mort- 
gaged was  upheld.  Stockmeyer  v. 
Tobin,  139  U.  S.  176.  And  in  like 
manner  sales  of  the  real  estate  and 
machinery,  implements,  and  fixtures 
belonging  to  a  gas  company.  Wood  v, 
Whelen,  93  111  153.  And  the  entire 
plant  of  a  railroad,  including  its  real 
and  personal  estate  and  franchises,  Mc- 
Fadden V.  Mays  Landing,  etc.,  R.  Co., 
49  N.  J.  Eq.  176,  and  the  franchises  and 


plant  of  a  waterworks  company,  Mc- 
Neal Pipe,  etc.,  Co.  v.  Woltman,  114  N. 
Car.  178,  were  sanctioned. 

1.  Crosby  v.  Farmers'  Bank,  107  Mo. 
436;  Mandel   v.   McClave,  46  Ohio  St. 

407- 

2.  Lay  v.  Gibbons,  14  Iowa  377. 

3.  Home  Loan  Associates  t/.  Wilkins, 
66  Cal.  9. 

4.  Baicer  v.  Marsh,  i  N.  Dak.  20. 

6.  Frost  V.  Frost,  3  Sandf.  Ch.  (N. 
Y.)  189;  Schoenewald  v.  Dieden,  8  111. 
App.  389. 

6.  Cissna  v.  Haines,  18  Ind.  496. 

7.  Jarvis   v.    Chapin,  59  Hun  (N.  Y.), 

525. 

8.  Collins  V.  Cunningham,  21  Can 
Sup.  Ct.  139. 


520 


Volume  IX. 


The  Sale.  FORECLOSURE   OF  MORTGAGES.         Conduct  of. 

a.  Dedication.  —  Lands  dedicated  by  the  mortgagor  subsequent 
to  the  execution  of  the  mortgage  may  be  sold  under  foreclosure, 
and  such  sale  avoids  the  dedication  and  the  purchaser  buys  free 
from  it.* 

jj.  School-fund  Mortgage.  —  The  Indiana  statute  providing  for 
the  sale  of  lands  in  satisfaction  of  school-fund  mortgages  provides 
that  when  less  than  the  whole  mortgaged  tract  is  sold,  the  quantity 
sold  must  be  taken  out  of  the  northwesterly  corner  of  the  tract, 
and  such  provision  of  the  statute  must  be  strictly  followed.* 

kk.  Effect  of  Waiver  of  Right  to  Redee.m.  —  The  requirement  that  a 
foreclosure  sale  shall  be  made  in  parcels  is  in  the  interest  of  parties 
entitled  to  redeem,  and  is  to  protect  their  right  to  redeem  each 
parcel  separately,  and  where  a  party  has  in  advance,  for  a  valu- 
able consideration,  agreed  to  waive  his  right  to  redeem,  he  cannot 
object  that  the  sale  was  not  made  in  parcels.' 

g.  Bidding — (i)  Manner  of  Bid — Oral  Generally.  —  Bids  are  usu- 
ally made  orally,  but  the  auctioneer  may  properly  be  instructed  to 
make  a  single  bid  for  another,*  Where,  however,  the  auctioneer 
undertakes  to  represent  the  prospective  purchaser  generally,  such 
employment  will  invalidate  the  sale.* 

Bidding  by  Letter.  —  A  valid  bid  may  no  doubt  be  made  by  letter.* 

Eequirements  of  Statute  of  Frauds.  —  The  master's  report  of  a  sale,  or 
any  written  memorandum  containing  the  requisites  of  the  statute 
of  frauds,  and  subscribed  by  him,  is  a  sufficient  compliance 
with  the  statute  to  render  such  sale  valid  and  binding  upon 
the  purchaser,''  and    the    purchaser   need    not    sign    such    mem- 

1.  Moore  v.  Little  Rock,  42  Ark.  66.  5.  Richards  v.  Holmes,  18   How.  (U. 

2.  Haynes  v.  Cox,  118  Ind.  184.  S.)  143;  Brock  v.  Rice,  27  Gratt.  (Va  ) 

3.  Clark  v.  Stilson,  36  Mich.  482.  812. 

4.  Richards  v.  Holmes,  18  How.  6.  Tyree  v.  Williams,  3  Bibb  (Ky.) 
(U.  S.)  143,  where  the  court  said:  "  It  365,  an  executor's  sale,  in  which  the 
is  true  he  employed  the  auctioneer  to  court  said:  "  Perhaps  the  sale  to  Jor- 
bid  for  him,  but  this  fact  alone  could  dan  ought  in  strict  propriety  to  be  de- 
not  depreciate  the  price.  Such  an  nominated  a  sale  at  auction.  It  is  not 
authority  may  be  used  for  fraudulent  necessary  that  a  person  should  be  pres- 
purposes,  but  if  fairly  used  its  tend-  ent  at  an  auction  to  become  a  pur- 
ency  is  to  enhance  the  price,  and  in  chaser;  he  may,  as  Jordan  did  in  this 
this  case  there  is  no  evidence  that  it  case,  make  his  bid  by  letter."  Millin- 
was  intended  to  be,  or  in  fact  was,  un-  gar  v.  Daly,  56  Pa.  St.  245,  an  auc- 
fairly  used.  On  the  contrary,  there  tion  sale  of  real  estate,  in  which  the 
seems  to  be  no  room  for  doubt  that  the  court  said:  "The  bid  maybe  made 
price  bid  by  the  auctioneer  for  Harper  in  words,  uttered  aloud  in  the  hearing 
was  more  than  any  other  person  was  of  the  bystanders  or  spoken  privately  to 
willing  to  give.  It  must  be  remem-  the  auctioneer;  or  by  writing  in  words 
bered  that  the  auctioneer  was  not  em-  or  figures;  or  it  may  be  made  by  a 
ployed  as  the  agent  of  the  creditor  to  wink  or  nod.  or  in  any  mode  by  which 
purchase  the  property  for  him  at  the  the  bidder  signifies  his  willingness  and 
least  price  at  which  it  could  be  ob-  intention  to  give  a  particular  sum  or 
tained.  Such  an  agency  an  auction-  price  for  the  property  offered  for  sale." 
eer  should  not  undertake.  It  is  incon-  7.  Stewart  v.  Garvin,  31  Mo.  36;  Na- 
sistent  with  his  relation  to  the  seller,  tional  F.  Ins.  Co.  v.  Loomis,  ri  Paige 
and  with  the  faithful  discharge  of  his  (N.  Y.)  431;  Bicknell  v.  Byrnes,  23 
duty  to  the  seller."  How.  Pr.  (N.  Y.  Supreme  Ct.)  486. 
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orandum.*  And  it  is  even  held  that  a  judicial  sale  by  any  officer 
of  the  court  is  not  within  the  provisions  of  the  statute  of  frauds.* 
(2)  Illegal  Bidding — (a)  Deterring  Bidding.  —  In  General. —  Public 
policy  requires  that  bidding  at  judicial  sales  should  be  encouraged, 
and  that  persons  should  not  be  deterred  from  bidding,  even  for 
purposes  of  speculation,  by  the  apprehension  that  the  sale  will  be 
set  aside  because  it  was  made  below  its  value ;  ^  and  any  means 
employed  calculated  to  deter  bidding  and  prevent  competition  are 
sufficient  ground  for  avoiding  the  sale."* 

1.  Bicknell  v.  Byrnes,  23  How.  Pr. 
(N.  Y.  Supreme  Ct.)  486. 

2.  Hegeman  v.  Johnson,  35  Barb. 
(N.  Y.)  200;  Fulton  V.  Moore,  25  Pa. 
St.  469. 

3.  Cummins  v.  Little,  16  N.  J.  Eq. 
48. 

4.  Arkansas.  —  Penn  v.  Tolleson,  20 
Ark.  652. 

Illinois.  —  Barling  v.  Peters,  134  111. 
606;  Dutcher  v.  Leake,  44  111.  398; 
Mapps  V.  Sharpe,  32  III.  13;  Bethel  v. 
Sharp,  25  111.  173;  Longwith  v.  But- 
ler, 8  111.  32. 

Missouri.  —  Cole  County  v.  Madden, 
91  Mo.  585;  Griffith  v.  Judge,  49  Mo. 
536. 

Nebraska.  —  Goble  v.  O'Connor,  43 
Neb.  49;  Aldrich  v.  Lewis,  28  Neb.  502; 
Taylor  v.  Courtnay,  15  Neb.  rgo. 

S^ew  Jersey.  —  Mutual  L.  Ins.  Co.  v. 
Goddard,  33  N.  J.  Eq.  482;  Morris  v. 
Woodward,  25  N.  J.  Eq.  32;  National 
Bank  of  the  Metropolis  v.  Sprague,  21 
N.  J.  Eq.  458;  Cummins  v.  Little,  16 
N.  J.  Eq.  48;  Hamburgh  Mfg.  Co.  v. 
Edsall,  5  N.  J.  Eq.  249. 

New  York.  —  May  v.  May,  11  Paige 
(N.  Y.)  201;  Brown  v.  Frost,  10  Paige 
(N.  Y.)  243;  American  Ins.  Co.  v. 
Oakley,  g  Paige  (N.  Y.)  259;  Marsh  v. 
Ridgway,  18  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  262. 

Pennsylvania.  —  Cake  v.  Cake,  156 
Pa.  St.  47;  Abbey  v.  Dewey,  25  Pa. 
St.  413. 

South  Carolina.  —  Leake  v.  Ander- 
son, 43  S.  Car.  448;  Young  v.  Teague, 
Bailey  Eq.  (S.  Car.)  13. 

Virginia.  —  Wood  v.  Hudson,  5 
Munf.  (Va.)  423;  Roberts  v.  Roberts, 
13  Gratt.  (Va.)  639. 

United  States.  —  Cocks  v.  Izard,  7 
Wall.  (U.  S.)  559. 

In  General,  iLny  Fraud  or  Collusion, 
trick,  or  device  on  the  part  of  the  pur- 
chaser, bidders,  or  parties  interested 
will  vitiate  the  sale.  Cake  v.  Cake, 
156  Pa.  St.  47;  Abbey  v.  Dewey,  25 
Pa.  St.  413. 


Instances.  —  In  all  the  following  cases 
the  sale  loas  vacated  : 

Where  a  tenant  purchased  declaring 
that  such  purchase  was  in  the  interest 
of  an  absent  landlord  whom  the  com- 
munity desired  to  protect.  Cocks  v. 
Izard,  7  Wall.  (U.  S.)  559. 

Where  the  master  was  controlled  by 
the  principal  creditor  and  required  to 
announce  that  the  payment  must  be  in 
specie  at  the  close  of  the  sale.  Penn 
V.  Tolleson,  20  Ark.  652. 

Any  fraudulent  connivance  on  the 
part  of  the  purchaser,  Barling  e/.  Peters, 
134  111.  606,  such  as  representations 
that  the  sale  would  be  postponed, 
Dutcher  v.  Leake,  44  111.  398;  the 
suing  out  of  an  injunction  with  the  un- 
derstanding that  after  the  sale  the 
injunction  suit  would  be  dismissed, 
Mapps  V.  Sharpe,  32  111.  13;  or  a 
false  representation  by  the  purchaser 
that  he  is  buying  for  the  heirs  of  the 
debtor.     Bethel  v.  Sharp,  25  111.  173. 

Where  the  absence  of  the  county 
agent  in  a  sale  under  a  school  fund 
mortgage  was  due  to  misrepresenta- 
tion on  the  part  of  the  sheriff.  Cole 
County  V.  Madden,  91  Mo.  585. 

Where  one  is  induced  to  cease  bid- 
ding by  the  promise  of  the  payment  of 
a  certain  sum  of  money.  Goble  v. 
O'Connor,  43  Neb.  49. 

Where  there  was  an  unwarranted 
interference  with  a  bidder  by  a  county 
attorney,  countenanced  by  the  sheriff. 
Aldrich  v.  Lewis,  28  Neb.  503. 

Where  the  possessor  of  a  tax  deed 
claimed  at  the  sale  to  be  the  owner  by 
a  deed  from  the  execution  debtor. 
Taylor  v.  Courtnay,  15  Neb.  191. 

Where  a  sale  was  made  in  violation 
of  a  promise  by  the  complainant  that 
it  would  be  deferred  to  a  future  day. 
Mutual  L.  Ins.  Co.  v.  Goddard,  33  N. 
J.  Eq.  482. 

Where  the  complainant  had  agreed 
with  the  mortgagee  defendant  to  pay  his 
claim  if  he  would  refrain  from  bidding. 
Morris  v.  Woodward,  25  N.  J.  Eq.  32. 
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Any  Agreement  Among  Parties  Not  to  Bid  Against  Each  Other,  being  designed 
and  calculated  to  prevent  competition,  affords  sufficient  grounds 
for  avoiding  the  sale*  as  contrary  to  public  policy.* 

Exceptional  Cases  Not  Invalidating  Sale.  —  A  secret  agreement  by  a 
prospective  bidder,  not  a  party  to  the  decree,  made  with  an  inter- 
ested party,  to  bid  at  the  sale  a  certain  amount,  and  a  higher  sum 
named  if  compelled  by  cornpeting  bidders,  will  not  vitiate  the 
sale ;  ^  and  where  it  does  not  appear  that  any  one  was  prevented 
from  bidding  by  reason  of  a  requirement  as  to  payment  down, 
5nd  no  request  was  made  for  a  relaxation,  the  sale  must  stand.* 
The  fact  that  the  wife,  at  an  execution  sale  of  her  husband's  land, 
notified  the  bidders  of  the  fact  that  she  held  a  deed  from  her 
husband  thereto  does  not  render  a  sale  to  her  fraudulent  as 
against  creditors,  in  that  such  notice  chilled  the  bidding.*  Where 
a  party  interested  intended  to  make  a  higher  bid,  but  by  a  mistake 
not  participated  in  by  the  officer  failed  to  bid,  the  sale  will  not 
be  set  aside.® 

(h)  Pufllng  Bidding.  —  In  general,  the  rules  with  reference  to  means 
employed  for  deterring  bidding  apply  to  fraudulent  or  deceitful 


Where  real  and  personal  property 
were  sold  under  the  same  mortgage 
and  the  master  refused  to  exhibit  the 
personal  property  to  prospective  bid- 
ders. National  Bank  of  the  Metropo- 
lis V.  Sprague,  21  N.  J.  Eq.  458. 

Where  lands  were  sold  to  a  trustee 
for  several  creditors  under  an  agree- 
ment for  distribution.  Hamburgh 
Mfg.  Co.  V.  Edsall,  5  N.  J.  Eq.  249. 

Where  after  the  next  to  the  highest 
bidder  had  departed  the  highest  bidder 
was  induced  to  withdraw  his  bid  and 
the  property  was  sold  for  an  inade- 
quate sum.  May  v.  May,  11  Paige 
(N.  Y.)  201. 

Where  a  widow  appealed  to  the  sym- 
pathies of  the  attendants  at  the  sale, 
and  desired  that  none  would  bid 
against  her,  and  such  appeal  deterred 
another  person  from  bidding.  Hern- 
don  V.  Gibson,  38  S.  Car.  357. 

Where  there  was  an  agreement  be- 
tween the  highest  bidder  and  the 
owner  of  the  premises  for  a  redemp- 
tion period.  Wood  v.  Hudson,  5  Munf. 
(Va.)  423. 

Where  the  day  of  the  sale  was  so 
inclement  that  persons  intending  to  be 
present  and  to  bid  were  deterred  from 
attending  and  there  was  but  one  bidder 
present.  Roberts  v.  Roberts,  13  Gratt. 
(Va.)  639. 

1.  California.  —  Packard  v.  Bird,  40 
Cal.  378. 

Illinois.  —  Loyd    v,    Malone,  23   111. 


43;   Whitcomb   v.  Sutherland,    20   111. 

549- 

Iowa.  —  Olmstead  v.  Kellogg,  47 
Iowa  460. 

Massachusetts.  —  Phippen  v.  Stick- 
ney,  3  Met.  (Mass.)  384. 

Missouri,  —  Miltenberger  v.  Morri- 
son, 39  Mo.  72;  Wooton  V.  Hinkle,  20 
Mo.  290. 

New  York.  —  Hopkins  v.  Ensign, 
122  N.  Y.  144;  Hawley  v.  Cramer,  4 
Cow.  (N.  Y.)  717. 

Tennessee.  —  McMinn  v.  Phipps,  3 
Sneed  (Tenn.)  196. 

Texas. — James  v.  Fulcrod,  5  Tex.  512. 

Virginia.  —  Underwood  v.  McVeigh, 
23  Gratt.  (Va.)  409. 

United  States.  —  Wicker  v.  Hoppock, 
6  Wall.  (U.  S.)  94. 

Question  of  Fact  and  Burden  of  Proof.  — 
The  question  whether  such  an  agree- 
ment was  entered  into  is  one  of  fact,  to 
be  determined  upon  the  evidence  ad- 
duced. Hopkins  v.  Ensign,  122  N.  Y. 
144.  And  the  burden  of  proof  is  upon 
the  party  alleging  such  fraudulent  com- 
bination. Olmstead  v.  Kellogg,  47 
Iowa  460. 

2.  Wicker  v.  Hoppock.  6  Wall.  (U. 

s.)  94. 

3.  Barling  v.  Peters,  134  111.  606. 

4.  Morris  v.  Woodward,  25  N.  J.  Eq. 
32. 

5.  Leake  v.  Anderson,  43  S.  Car.  448. 

6.  Young  V.  Teague,  Bailey  Eq.  (S. 
Car.)  13. 
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means  employed  to  enhance  the  bidding.*  Thus  where  sham 
bids  are  made  by  the  auctioneer,*  and  where  puffers  are 
employed  by  the  owners  of  the  property,^  and  where  false  repre- 
sentations are  made  as  to  the  application  of  the  proceeds  of  the 
sale,"*  it  will  be  set  aside.  In  like  manner  at  a  partition  sale  the 
employment  of  a  puffer  by  the  defendants  was  held  fatal.'  But 
this  principle  depends  upon  the  condition  that  the  persons  who 
thus  bid  are  not  real  purchasers,  and  does  not  apply  to  a  master's 
sale  under  a  decree  where  persons  bidding,  either  for  themselves 
or  as  the  agents  of  another,  are  bound  to  take  the  property  pur- 
chased, either  for  themselves  or  their  principal.* 

(3)  Valid  Agreements  for  Bidding — (a)  Agreements  to  Bid.  —  Any 
agreement  to  bid,  the  object  being  fair  and  not  intended  to  pre- 
vent competition  or  impose  upon  honest  bidders,  is  legitimate.'^ 


1.  National  Bank  of  the  Metropolis 
r.  Sprague,  20  N.  J.  Eq.  159;  Paulett 
V.  Peabody,  3  Neb.  196;  Fisher  v.  Her- 
sey,  17  Hun  (N.  Y.)  370;  National  F. 
Ins.  Co.  V.  Loomis,  11  Paige  (N.  Y.) 
431;  Smith  V.  Greenlee,  2  Dev.  L.  (N. 
Car.)  126,  an  execution  sale  of  real 
property;  Veazie  v.  Williams,  8  How. 
(U.  S.)  134. 

2.  Veazie  v.  Williams,  8  How.  (U.  S.) 
134.  This  was  an  auction  sale  of  mill 
property. 

3.  National  Bank  of  the  Metropolis 
V.  Sprague,  20  N.  J.  Eq.  159.  But  it 
seems  from  this  case,  however,  that  if  a 
bona  fide  bid  is  made  next  preceding 
that  at  which  the  property  is  sold,  the 
sale  is  valid. 

4.  Paulett  V.  Peabody,  3  Neb.  196. 

5.  Fisher  v.  Hersey,  17  Hun  (N.  Y.) 
370. 

6.  National  F.  Ins.  Co.  v.  Loomis, 
II  Paige  (N.  Y.)  431. 

7.  California.  —  Santa  Marina  v. 
Connolly,  79  Cal.  517. 

Illinois.  —  Ritchie  v.  Judd,  137  111. 
453;  Barling  v.  Peters,  134  111.  606; 
Pearsons  v.  Lee,  2  111.  193;  Switzer  v. 
Skiles,  8  111.  529. 

Iowa.  —  International  Trust  Co.  v. 
Keokuk  Electric  St.  R.  Co.,  90  Iowa  90. 

Kansas.  —  Babcock  v.  Canfield,  36 
Kan.  437. 

Massachusetts.  —  Dexter  v.  Shepard, 
117  Mass.  480. 

Michigan.  —  Fix  v.  Loranger,  50 
Mich.  199. 

Mississippi.  —  Magee  v.  Catching,  33 
Miss.  672. 

Nebraska. — Johnson  v,  Bemis,  7 
Neb.  224. 

New  York.  —  Mutual  L.  Ins.  Co.  v. 
O'Donnell,  146  N.  Y.  275. 


United  States,  —  Wicker  v.  Hoppock, 
6  Wall.  (U.  S.)  94. 

In  Santa  Marina  v.  Connolly,  79  Cal. 
517,  an  agreement  to  bid  a  specified 
sum  was  made  by  certain  lienholders, 
and  it  was  held  that  this  agreement  in 
no  way  prevented  competition  at  the 
sale,  as  provision  was  made  in  such 
agreement  for  a  possible  purchaser  at 
a  higher  figure. 

Instances,  —  In  the  following  cases  the 
sale  was  upheld  : 

Where  a  complainant  agreed  to  bid 
the  full  amount  of  the  judgment,  it 
was  held  that  the  defendant  had  a 
right  to  rely  upon  such  agreement. 
Mutual  L.  Ins.  Co.  v.  O'Donnell,  146 
N.  Y.  275. 

Where  a  prospective  purchaser 
agreed  to  bid  a  certain  sum,  the  agree- 
ment containing  no  provision  that 
the  property  was  to  be  sold  to  him  un- 
less he  was  the  highest  bidder. 
Ritchie  v.  Judd,  137  111.  453. 

And  where  such  bidder  agreed  to 
bid  a  certain  sum,  and  a  higher  sum 
named,  if  compelled  to  by  competing 
bidders.  Barling  v.  Peters,  134  111. 
606. 

An  agreement 'to  attend  a  public  sale 
of  government  lands  and  purchase  a 
tract  of  land  was  not  fraudulent  or 
contrary  to  the  laws  of  the  United 
States.     Pearsons  v.  Lee,  2  111.  193. 

Where  the  mortgagee  agreed  with  a 
third  person  to  bid  a  sum  not  less  than 
the  amount  of  the  mortgage.  Dexter 
V.  Shepard,  117  Mass.  480. 

Where  an  attorney  for  the  plaintiff 
agreed  to  purchase  the  property  for  the 
full  amount  of  the  decree  unless  the 
same  were  purchased  by  some  one  else 
at  a  higher  bid,  there  being  no  allega- 
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But  where  the  holder  of  the  mortgage  agreed  to  pay  the  owner 
of  the  equity  of  redemption  a  certain  amount  less  the  sum  then 
due  on  the  mortgage,  the  sale  was  held  void.* 

(b)  Combinations  for  Bidding  —  The  General  Eule.  —  An  agreement,  not 
calculated  to  prevent  bidding,  among  several  that  one  should  pur- 
chase for  the  benefit  of  all  may  properly  be  made,  and  a  sale 
under  such  conditions  will  be  upheld.* 

Illustrations.  —  Thus,  several  creditors  may  properly  combine  to 
purchase  the  property;*  and  this  although  it  may  indirectly 
operate  to  prevent  competition.*  The  same  is  true  where  an 
agreement  is  made  to  sell  the  lands,  in  the  event  of  purchase  at 
a  judicial  sale,  to  a  syndicate,  the  latter  agreeing  not  to  bid  at  such 
sale.*  And  where  an  association  purchased  land  of  the  United 
States  at  a  public  sale,*  and  where  an  improvement  company 
purchased  at  the  sale,''  and  where  none  of  the  parties  was  able 
to  purchase  the  entire  tract  separately,®  and  where  each  desired  to 
buy  different  parcels  convenient  to  his  own  property,*  the  sale 
was  upheld. 


tion  that  competition  was  thereby  pre- 
vented.   Johnson  v.  Bemis,  7  Neb.  224. 

And  although  a  party  who  had 
agreed  to  bid  failed  to  do  so.  Interna- 
tional Trust  Co.  V.  Keokuk  Electric  St. 
R.  Co.,  90  Iowa  90. 

Where  there  was  an  agreement  be- 
tween the  defendant  in  foreclosure  and 
a  third  party  that  the  latter  should  pur- 
chase for  the  former's  benefit.  Magee 
V.  Catching,  33  Miss.  672. 

1.  Fix  V.  Loranger,  50  Mich.  199, 
where  the  court,  by  Cooley,  J.,  said: 
'  It  is  said,  however,  that  the  contract 
with  the  widow  was  a  fraud  upon  the 
rights  of  the  heirs,  or  of  the  creditors,  if 
there  are  any.  But  this  is  not  a  pro- 
ceeding to  enforce  the  contract  with 
Fix  or  to  determine  who  would  have 
been  entitled  to  the  moneys  if  Fix  had 
paid  to  the  widow  what  he  agreed.  The 
plain  fact  is  that  the  land  has  been  sold 
for  a  grossly  inadequate  price,  and  the 
parties  interested  in  the  equity  of 
redemption  —  perhaps  all  of  them  — 
have  suffered  it  because  they  relied 
upon  this  contract.  There  has  been 
no  such  public  sale  with  open  competi- 
tion as  the  law  contemplates,  and 
under  the  circumstances  it  is  only  just 
that  one  be  now  ordered." 

2.  California. — Jenkins  v.  Frink,  30 
Cal.  586. 

Nebraska.  —  Gulick  v.  Webb,  41  Neb. 
706. 

New  Jersey.  —  National  Bank  of  the 
Metropolis  v.  Sprague,  20  N.  J.  Eq. 
159- 


New    York.  —  Hopkins     v.    Ensign 
122  N.  Y.  144. 

Pennsylvania.  —  Huber  v.  Crosland, 
140  Pa.  St.  575. 

South  Carolina.  —  Gordon  v.  Saun- 
ders, 2  McCord  Eq.  (S.  Car.)  151. 

Tennessee.  —  McMinn  v.  Phipps,  3 
Sneed  (Tenn.)  196. 

Virginia.  —  Roudabush  v.  Miller,  32 
Gratt.  (Va.)  454. 

United  States.  —  Terbell  v.  Lee,  40 
Fed.  Rep.  40;  Oliver  v.  Piatt,  3  How. 
(U.  S.)  333,  affirming  Piatt  v.  Oliver,  2 
McLean  (U.  S.)  267;  Kearney  v.  Tay- 
lor, 15  How.  (U.  S.)  494;  Kropholler  v. 
St.  Paul,  etc.,  R.  Co.,  i  McCrary  (U.  S.) 
299;  Wicker  v.  Hoppock,  6  Wall.  (U. 
S.)94. 

3.  Switzert/.Skiles,  8111.  529;  Gulick 
V.  Webb,  41  Neb.  706;  National  Bank 
of  the  Metropolis  v.  Sprague,  20  N.  J. 
Eq.  159;  Hopkins  v.  Ensign,  122  N.  Y. 
144;  Huber  v.  Crosland,  140  Pa.  St. 
575;  Gordon  v.  Saunders,  2  McCord 
Eq.  (S.  Car.)  151;  McMinn  v.  Phipps, 
3  Sneed  (Tenn.)  196;  Kropholler  v.  St. 
Paul,  etc.,  R.  Co.,  i  McCrary  (U.  S.)299. 

4.  National  Bank  of  the  Metropolis 
V.  Sprague,  20  N.  J.  Eq.  159. 

5.  Terbell  v.  Lee,  40  Fed.  Rep.  40. 

6.  Oliver  v.  Piatt,  3  How.  (U.  S.) 
333i  affirming  Piatt  v.  Oliver,  2  Mc- 
Lean (U.  S.)  267. 

7.  Kearney  v.  Taylor,  15  How.  (U. 
S.)  494. 

8.  Jenkins  v.  Frink,  30  Cal.  586. 

9.  Roudabush  v.  Miller,  32  Gratt. 
(Va.)  454. 
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(4)  Withdratving  Bid.  —  A  bid  at  a  judicial  sale  is  a  mere  pro- 
posal, and  is  not  binding  until  accepted.  *  Thus  where  a  purchaser 
was  unable  to  pay  the  amount  of  his  bid  at  the  time,  and  the 
sheriff  refused  to  grant  an  extension,  he  withdrew  his  bid  and  the 
property  was  sold  to  another.*  A  bidder  has  a  right  to  withdraw 
his  bid  at  any  time  before  acceptance  at  a  statutory  foreclosure 
sale,'  a  sheriff's  sale,"*  or  a  sale  under  decree  of  foreclosure.* 

(5)  Assignment  of  Bid.  —  The  successful  bidder  at  a  judicial 
sale  may  properly  assign  his  bid  to  another,®  and  the  deed  to  the 
property  should  be  executed  to  such  assignee.''  And  where  a 
certificate  of  sale  is  issued,  such  certificate  may  be  assigned  and 
the  deed  should  be  executed  to  such  assignee.**  A  quitclaim 
deed  operates  as  an  assignment.®  Where  the  purchaser  dies  before 
the  execution  of  the  deed  conveyance  should  be  to  his  legal  repre- 
sentatives,*® or  if  he  has  assigned  before  death,  to  such  assignee.** 

(6)  Opening  Bidding.  —  In  England  the  practice  is  to  open  the 
bidding  upon  the  offer  of  a  reasonable  advance  accompanied  by  a 
deposit  securing  the  same.**     But  this  doctrine  has  been  ques- 


1.  Barnes  v.  Zoercher,  127  Ind.  105; 
Barnes  v.  Zoercher,  126  Ind.  434; 
Miller  f.  Miller,  48  Mich.  311;  Nebraska 
L.  &  T.  Co.  V.  Hamer,  40  Neb.  281; 
May  V.  May,  11  Paige  (N.  Y.)  201; 
Fisher  v.  Seltzer,  23  Pa.  St.  309. 

2.  Barnes  v.  Zoercher,  127  Ind.  105; 
Barnes  v.  Zoercher,  126  Ind.  434. 

3.  Miller  v.  Miller,  48  Mich.  311. 

4.  Fisher  v.  Seltzer,  23  Pa.  St.  308. 

5.  Nebraska  L.  &  T.  Co.  v.  Hamer, 
40  Neb.  281. 

6.  California.  —  Ward  v.  Dougherty, 
75  Cal.  240. 

Illinois.  —  McClure    v.    Engelhardt, 

17  in..47. 

Indiana.  —  Splahn  v.  Gillespie,  48 
Ind.  397;  Davis  v.  Langsdale,  41   Ind. 

399- 

Iowa.  —  Ehleringer  v.  Moriarty,  10 
Iowa  78. 

Kentucky.  —  Frizzle  v.  Veach,  i 
Dana  (Ky.)  211;  Small  v.  Hodgen,  i 
Litt.  (Ky.)  16. 

Michigan.  —  Culver  v.  McKeown,  43 
Mich.  322. 

Nevada.  —  Matter  of  Smith,  4  Nev. 
254. 

New  jfersey.  — Guarantee  Trust,  etc., 
Co.  V.  Jenkins,  40  N.  J.  Eq.  451. 

New  York.  —  Stafford  v.  Williams, 
12  Barb.  (N.  Y.)  240;  Proctor  v.  Far- 
nam,  5  Paige  (N.  Y.)  614. 

North  Carolina.  —  Ward  v.  Lowndes, 
96  N.  Car.  368;  Carter  v.  Spencer,  7 
Ired.  L.  (N.  Car.)  14;  Brooks  v.  Rat- 
clifif,  II  Ired.  L.  (N.  Car.)  321;  Den  v. 
Kelly,  3  Murph.  (N.  Car.)  507. 


South  Carolina.  —  McElmurray  v. 
Ardis,  3  Strobh.  L.  (S.  Car.)  212. 

United  States.  —  Voorhees  v.  Jack- 
son, 10  Pet.  (U.  S.)  449;  U.  S.  Bank  v. 
Voorhees,  i  McLean  (U.  S.)  221. 

England. —  Pearce  v.  Pearce,  7  Sim. 
138;  Vale  V.  Davenport,  6  Ves.  Jr.  615. 

7.  Ehleringer  v.  Moriarty,  10  Iowa 
78;  Frizzle  v.  Veach,  i  Dana  (Ky.)  211; 
Matter  of  Smith,  4  Nev.  254;  Den 
V.  Kelly,  3  Murph.  (N.  Car.)  507; 
Brooks  V.  Ratcliff,  11  Ired.  L.  (N.  Car.) 
321;  Carter  v.  Spencer,  7  Ired.  L.  (N. 
Car.)  14;  Ward  v.  Lowndes,  96  N.  Car. 
367;  McElmurray  v.  Ardis,  3  Strobh. 
L.  (S.  Car.)  212;  Voorhees  v.  Jackson, 
10  Pet.  (U.  S.)  449;  U.  S.  Bank  v.  Voor- 
hees, I  McLean  (U.  S.)  221. 

8.  McClure  v.  Engelhardt,  17  111.  47; 
Davis  V.  Langsdale,  41  Ind.  399; 
Splahn  V.  Gillespie,  48  Ind.  397;  Ehler- 
inger V.  Moriarty,  10  Iowa  79. 

9.  Ward  v.  Dougherty,  75  Cal.  240. 

10.  Whipple  V.  Farrar,  3  Mich.  436. 

11.  Pearce  v.  Pearce,  7  Sim.  138. 

12.  England. —  Anonymous,  6  Ves.  Jr. 
513;  Farlow  v.  Weildon,  4  Madd.  460; 
Chapman  v.  Fowler,  3  Hare  577; 
M'Cullock  V.  Cotbatch,  3  Madd.  314; 
Preston  v.  Barker,  16  Ves.  Jr. 
140;  Thornhill  v.  Thornhill,  2  Jac.  & 
W.  347;  Lefroy  v.  Lefroy,  2  Russ.  606; 
Cockrane  v.  Cockrane,  2  Russ.  &  M. 
684;  In  re  Jones,  i  Giff.  284;  Scott  v. 
Nesbit,  3  Bro.  Ch.  475;  Ware  v. 
Watson,  7  De  G.  M.  &  G.  739;  White 
V.  Wilson,  14  Ves.  Jr.  151;  Ex  p.  Part- 
ington, I  B.  &  B.  209. 
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tioned  even  in  England.* 

In  Ireland  whether  the  bidding  will  be  opened  or  not  depends 
entirely  upon  the  circumstances  of  the  case.* 

In  the  United  States  the  English  practice  of  opening  bidding  has 
not  been  adopted,  and  the  mere  offer  of  an  advanced  price  is  not 
sufficient  to  reopen  the  sale.^ 

(7)  Enforcing  Bid — Purchaser  under  Jurisdiction  of  Court.  —  A  pur- 
chaser at  a  judicial"  sale  is  a  party  to  the  proceedings,  and  under 
the  jurisdiction  of  the  court,"*  and  the  court  can  compel  him  to 
complete  his  purchase.' 


1.  Barlow  v.  Osborne,  6  H.  L.  Cas. 
556. 

2.  Mayne  v.  Macartney,  2  Ir.  Eq.  R. 
324;  Digby  V.  Browne,  i  Ir.  Eq.  R.  277. 

3.  Illinois.  —  Jackson  v.  Warren,  32 

111.  331. 

Kentucky.  —  Busey  v.  Hardin,  2  B. 
Mon.  (Ky.)  407;  Forman  v.  Hunt,  3 
Dana  (Ky.)  614. 

Maryland.  —  Andrews  v.  Scotton,  2 
Bland  (Md.)  629;  Anderson  v.  Foulke, 

2  Har.  &  G.  (Md.)  346. 

Michigan.  —  Demaray  v.  Little,  17 
Mich.  386;  Nugent  v.  Nugent,  54 
Mich.  557. 

Mississippi.  —  Wright  v.  Cantzon,  31 
Miss.  514. 

Nebraska.  —  State  Bank  v.  Green,  11 
Neb.  303. 

New  Jersey.  —  Delaware,  etc.,  R. 
Co.  V.  Scranton,  34  N.  J.  Eq.  429; 
Conover  v.  Walling,  15  N.  J.  Eq.  173; 
Seaman  v.  Riggins,  2  N.  J.  Eq.  214; 
Campbell  v.  Gardner,  11  N.  J.  Eq.  423. 

New  York.  —  Lefevre  v.  Laraway,  22 
Barb.  (N.  Y.)  167;  Williamson  v.  Dale, 

3  Johns.  Ch.  (N.  Y.)  290;  Collier  v. 
Whipple,  13  Wend.  (N.  Y.)  224;  Dun- 
can V.  Dodd,  2  Paige  (N.  Y.)  99;  Wood- 
hull  V.  Osborne,  2  Edw.  Ch.  (N.  Y.)  614. 

South  Carolina.  — Young  v.  Teague, 
Bailey  Eq.  (S.  Car.)  14;  Gordon  v. 
Saunders,  2  McCord  Eq.  (S.  Car.)  151. 

In  Virginia  the  English  rule  has  prac- 
tically been  adopted  and  a  substantial 
advance  bid,  well  secured,  made  be- 
fore confirmation,  is  held  as  much  a 
valid  bid  as  if  made  at  the  auction. 
Todd  V.  Gallego  Mills  Mfg.  Co.,  84  Va. 
586;  Coles  V.  Coles,  83  Va.  525.  But  it 
is  denied  that  the  English  rule  of  open- 
ing the  biddings,  as  a  matter  of  course, 
has  been  adopted.  Roudabush  v. 
Miller.  32  Gratt.  (Va.)  454. 

In  Wisconsin,  while  the  English  rule 
of  requiring  the  bidding  to  be  opened 
upon  an  advance  offer  has  not  been 
strictly  followed,  yet   the   courts   have 


reserved  a  discretion  and  opened  the 
biddings  upon  a  secured  offer  of  a 
higher  bid  where  the  interest  of  all 
parties  could  be  protected.  Warren  v. 
Foreman,  19  Wis.  35;  Allis  v.  Sabin, 
17  Wis.  626;  Kneeland  v.  Smith,  13 
Wis.  591;  Adams  v.  Haskell,  10  Wis. 
123;  Babcock  v.  Perry,  8  Wis.  277; 
Hill  V.  Hoover,  5  Wis.  354;  Strong  v. 
Catton,  I  Wis.  471. 

In  Tennessee  the  biddings  will  be 
opened  upon  the  secured  offer  of  a 
larger  price  alone,  if  the  advance  be  so 
considerable  as  to  furnish  a  sufficient 
inducement  under  the  circumstances. 
Childress  v.  Hurt,  2  Swan  (Tenn.) 
488;  Mound  City  Mut.  L.  Ins.  Co.  v. 
Hamilton,  3  Tenn.  Ch.  228;  Bradford 
V.  Hamilton,  3  Tenn.  Ch.  344;  Atkison 
V.  Murfree,  i  Tenn.  Ch.  51. 

In  Childress  v.  Hurt,  2  Swan  (Tenn.) 
488,  a  creditor  petitioned  to  have  the 
sale  opened  and  offered  an  advance 
price  of  30  per  cent.  In  Mound  City 
Mut.  L.  Ins.  Co.  V.  Hamilton,  3  Tenn. 
Ch.  228,  the  owner  offered  an  increase 
of  300  per  cent,  and  gave  a  reasonable 
excuse  for  failing  to  attend  the  sale. 

In  Atkison  v.  Murfree,  i  Tenn.  Ch. 
51,  an  advance  of  sixteen  hundred  dol- 
lars was  held  sufficient. 

In  Bradford  v.  Hamilton,  3  Tenn. 
Ch.  344,  an  offer  of  10  per  cent,  in- 
crease was  held  not  sufficient  to  order 
a  resale  where  the  biddings  had  once 
been  opened  and  the  owner  of  the 
property  was  present  at  the  sale. 

4.  Coulter  v.  Herrod,  27  Miss.  685; 
Wing  V.  Dodge,  80  111.  564;  Requa  v. 
Rea,  2  Paige  (N.  Y.)  339;  Cazet 
V.  Hubbell,  36  N.  Y.  677;  Holden  v. 
Sackett,  12  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
473;  Maul  V.  Hellman,  39  Neb.  323, 
Gregory  v.  Tingley,  18  Neb.  31S; 
Kneeland  v.  American  L.  &  T.  Co., 
136  U.  S.  89. 

5.  Alabama. — CuUum  v.  Branch  of 
State  Bank,  4  Ala.  21. 
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Defects  in  Title.  —  He  is  obliged  to  take  notice  of  all  defects  in  title 
and  proceedings,  and  buys  at  his  own  peril,*  and  where  there  has 
been  no  fraud  or  misrepresentation  as  to  title,  is  the  loser  if  his 
title  is  defective,*  or  even  if  he  gets  no  title.* 

Attachment,  or  Eesale  at  Forchaser's  Expense.  —  If   he    refuses  to   com- 


Cali/orma.  —  Boggs  v.  Fowler.  l6 
Cal.  560. 

Florida.  —  Shear  v.  Robinson,  18 
Fla.  379- 

Illinois.  —  Brandon  v.  Brown,  106 
III.  519;  Tilley  v.  Bridges,  105  111.  336; 
Bond  V.  Ramsey,  89  111.  29;  Roberts 
V  Hughes,  81  111.  130;  Wing  7/.  Dodge, 
80  111.  564;  Holmes  v.  Shaver,  78  111. 
578;  Conwell  V.  Watkins,  71  111.  488; 
Bishop  f.  O'Conner,  69  111.  431;  Dills 
V.  Jasper,  33  111.  272;  Walbridge  v. 
Day,  31  111.  380;  Bingham  v.  Maxcy, 
15  111.  295;  England  v.  Clark,  5  111. 
4S7. 

Iowa.  —  Hamsmith  v.  Espy,  19  Iowa 
444;  Ritter  v.  Henshaw,  7  Iowa  98. 

Maryland.  —  Schaefer  v.  O'Brien,  49 
Md.  256;  Richardson  v.  Jones,  3  Gill 
&  J.  (Md.)  163;  Anderson  v.  Foulke,  2 
Har.  &  G.  (Md.)  346. 

Mississippi.  —  Coulter  v.  Herrod,  27 
Miss.  689. 

Nebraska.  —  Maul  v.  Hellman,  39 
Neb.  323;  Gregory  v.  Tingley,  18  Neb. 
318;  Frasher  v.  Ingham,  4  Neb.  531; 
Phillips  V.  Dawley,  i  Neb.  320. 

New  York.  —  Cromwell  v.  Hull,  97 
N.  Y.  209;  Ingersoll  v.  Mangam,  84 
N.  Y.  622;  Goodwin  v.  Simonson,  74 
N.  Y.  133;  Cazet  v.  Hubbell,  36  N.  Y. 
677;  Miller  v.  Collyer,  36  Barb.  (N.  Y.) 
250;  Post  V.  Arnot,  2  Den.  (N.  Y.)  344; 
Brown  v.  Frost,  10  Paige  (N.  Y.)  243; 
Veeder  v.  Fonda,  3  Paige  (N.  Y.)  94; 
Brasher  v.  Cortlandt,  2  Johns.  Ch.  (N. 
Y.)  505.  • 

Ohio.  —  Mechanics'  Sav.,  etc.,  Assoc. 
V.  O'Conner,  29  Ohio  St.  651;  Mayer 
V.  Wick,  15  Ohio  St.  548;  Creps  v. 
Baird,  3  Ohio  St.  278;  Vattier  v.  Lytle, 
6  Ohio  477. 

Pennsylvania.  —  Weidler  v.  Farmers' 
Bank,  11  S.  &  R.  (Pa.)  138;  Friedly  v. 
Scheetz,  9  S.  &  R.  (Pa.)  156;  Smith  v. 
Painter,  5  S.  &  R.  (Pa.)  225. 

South  Carolina.  —  Gordon  v.  Saund- 
ers, 2  McCord  Eq.  (S.  Car.)  151;  But- 
ler V.  O'Hear,  i  Desaus.  (S.  Car.) 
382. 

Virginia. — Clarkson  v.  Read,  15 
Gratt.  (Va.)  2S8. 

Wisconsin.  —  Ogilvie  v.  Richardson, 
14  Wis.  157. 


United  States.  —  Kneeland  v.  Ameri- 
can L.  &  T.  Co.,  136  U.  S.  89;  The 
Monte  Allegre,  9  Wheat  (U.  S.)  648. 

England.  —  Landsdown    v.  Elderton,, 

14  Ves.  Jr.  512. 

1.  Illinois.  —  Roberts  v.  Hughes, 
81  111.  130;  Wing  V.  Dodge,  80  III.  564; 
Holmes  v.  Shaver,  78  111.  578;  Bassett 
V.  Lockard,  60  111.  164;  McManus  v. 
Keith,  49  111.  388;  Bingham  v.  Maxcy, 

15  111.    295;  Owings    V.    Thompson,  4 
111.  502. 

Indiana.  —  McKernan  v.  Neff,  43. 
Ind.  503;  Piel  v.  Brayer,  30   Ind.  333. 

Iowa.  —  Holtzinger  v.  Edwards,  51 
Iowa  383;  Hamsmith  v.  Espy,  19  Iowa. 

444- 

Kentucky  —  Shiveley  v.  Jones,  6  B. 
Mon.  (Ky.)  275. 

Nebraska. — Hooper  v.  Castetter,  45, 
Neb.  67;  Norton  v.  Nebraska  L.  &  T. 
Co.,  35  Neb.  466. 

New  York.  —  Sanford  v.  McLean,  3, 
Paige  (N.  Y.)  117;  Jackson  v.  Littell, 
56  N.  Y.  108. 

Pennsylvania.  —  Weidler  v.  Farmers' 
Bank,  li  S.  &  R.  (Pa.)  138. 

Mistake  as  to  Quantity  of  Land,  —  In. 
Veeder  v.  Fonda,  3  Paige  (N.  Y.)  94, 
the  purchaser  resisted  the  application 
for  the  completion  of  his  purchase  on 
the  ground  that  he  had  been  deceived 
by  the  notice  of  sale  as  to  the  quantity 
of  land  in  the  lot  sold.  The  court  held 
that  a  mistake  as  to  the  quantity  of 
land  would  not  be  recognized  by  it. 

Histake  of  Law.  —  In  Shear  v.  Robin- 
son, 18  Fla.  379,  the  court  held  that  a 
mistake  of  law  would  not  relieve  the 
purchaser,  even  when  advised  by 
counsel. 

2.  Osterberg  v.  Union  Trust  Co.,  93 
U.  S.  424. 

3.  Roberts  v.  Hughes,  81  III.  130; 
Vanscoyoc  v.  Kimler,  77  111.  151; 
Bishop  V.  O'Conner,  69  111.  431;  Mc- 
Manus V.  Keith,  49  111.  388;  Owings  v. 
Thompson,  4  111.  502;  Bassett  v.  Lock- 
ard, 60  111.  164;  Holtzinger  v.  Edwards, 
51  Iowa  383. 

In  Washington  the  court  held  to  the 
contrary  in  In  re  Box's  Assignment, 
II  Wash.  90,  and  that  the  purchaser 
was  entitled  to  a  good  title. 
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plete  his  bid,  an  attachment  may  issue  agamst  his  property,*  or 
the  court  may  order  a  resale  and  compel  him  to  pay  all  costs  and 
any  deficiency  which  may  be  caused  by  the  resale ;  *  and  it  has 
been  held  that  he  must  pay  interest  on  his  bid  for  delay  caused,* 
even  if  compelled  to  complete  his  purchase.* 

Laches  in  Making  Objection.  —  If  a  purchaser  has  a  sufficient  ground 
for  refusing  to  complete  his  purchase,  he  must  not  delay  in  his 
objection,*  but  must  make  it  before  confirmation  or  he  will 
not  be  delivered.*  After  the  purchaser  has  gone  into  the  pos- 
session of  the  property  he  has  no  defense  except  fraud.'' 

h.  Adjournment  and  Continuance  —  (i)  In  General  — 
Seasonable  Discretion  of  Officer.  —  The  officer  conducting  the  sale  may 
exercise  a  reasonable  discretion,  and  adjourn  the  sale,  if  in  his 
judgment  the  necessities  of  the  case  demand  it ;  ®  and  it  has  been 
held  that  he  must  exercise  a  reasonable  discretion,  and  his  failure 


\ 


1.  Graham  v.  Bleakie,  2  Daly  (N.  Y.) 
55;  Brasher  v.  Cortlandt,  2  Johns.  Ch. 
(N.  Y.)  505;  Wood  V.  Mann,  3  Sumn. 
(U.  S.)  318;  Lansdown  v.  Elderton,  14 
Ves.  Jr.  512. 

In  Lansdown  v.  Elderton,  14  Ves. 
Jr.  512,  the  order  of  the  court  was  to 
pay  within  a  fortnight  or  stand  com- 
mitted. 

2.  Dills  V.  Jasper,  33  111.  272;  Ruhe 
V.  Law,  8  Hun  (N.  Y.)  251;  Knight  v. 
Moloney,  4  Hun  (N.  Y.)  33;  Riggs  v. 
Pursell,  74  N.  Y.  370;  Chase  v.  Chase, 
15  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
91 ;  Graham  v.  Bleakie,  2  Daly  (N.  Y.) 
55;  Miller  v.  Collyer,  36  Barb.  (N.  Y.) 
250;  Harding  v.  Harding,  4  Myl.  &  C. 

514. 

Taxes  in  Addition  to  Costs.  —  In  Ruhe 
V.  Law,  8  Hun  (N.  Y.)  251,  the  court 
compelled  the  purchaser  to  pay  all 
taxes  on  the  property,  in  addition  to 
costs  and  deficiency. 

3.  Chase  v.  Chase,  15  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  91. 

4.  Wood  V.  Mann,  3  Sumn.  (U.  S.) 
318;  Seaman  v.  Hicks,  8  Paige  (N.  Y.) 

655. 

6.  Merchants'  Bank  v.  Thomson,  55 
N.  Y.  7. 

6.  Dills  V.  Jasper,  33  111.  272;  Rich- 
ardson z/.  Jones,  3  Gill  &  J.  (Md.)  163; 
Maul  V.  Hellman,  39  Neb.  323;  Greg- 
ory V.  Tingley,  18  Neb.  318;  Me- 
chanics' Sav.,  etc.,  Assoc,  v.  O'Conner, 
29  Ohio  St.  651;  Oviatt  v.  Brown,  14 
Ohio  285;  McMurray  v.  Brasfield,  10 
Heisk  (Tenn.)  529. 

Betraction  after  Confirmation.  —  In 
Dills  V.  Jasper,  33  111.  272,  the  court 
held  that  the  purchaser  could  not  re- 
tract  his   bid   after  the  acceptance  by 


the  master,  if   confirmed   by  the   court 
within  a  reasonable  time. 

7.  Strong  v.  Waddell,  56  Ala.  471; 
Magee  v.  McMillan,  30  Ala.  420;  Cazet 
V.  Hubbell,  36  N.  Y.  677. 

8.  Blossom  V.  Milwaukee,  etc.,  R. 
Co.,  3  Wall.  (U.  S.)  196;  Shepard  v. 
Whaley,  19  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  381. 

The  Bole  Discussed.  —  In  Blossom  v. 
Milwaukee,  etc.,  R.  Co.,  3  Wall.  (U.  S.) 
196,  the  court  said:  "  The  general  rule 
is  that  a  sheriff  is  not  bound  to  obey 
the  directions  of  the  attorney  of  the 
creditor  to  make  an  unreasonable  sale 
of  the  property  of  the  debtor,  if  he  sees 
that  the  time  selected  or  other  attend- 
ing circumstances  will  be  likely  to  pro- 
duce great  sacrifice  of  the  property; 
but  he  may,  in  such  a  case,  if  he  thinks 
proper,  postpone  the  sale,  especially  if  it 
appears  that  the  creditor  will  not  sustain 
any  considerable  injury  by  the  delay." 

In  Shepard  v.  Whaley,  19  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  381,  the  court 
said:  "  The  determination  of  the  ques- 
tion whether  a  sale  of  real  estate  under 
a  decree  of  foreclosure  shall  be  post- 
poned is  not  a  mechanical  act,  but  one 
which  involves  the  exercise  of  the 
judgment.  This  is  not  only  so  theor- 
etically, but  practically,  for  the  amount 
realized  sometimes  depends  largely 
upon  the  time  when  the  sale  is  made. 
The  referee  is  the  person  appointed  by 
the  court  to  conduct  the  sale,  and  it  is 
his  duty,  among  other  things,  to  deter- 
mine the  time  when  the  sale  shall  take 
place,  and  he  cannot  delegate  the  per- 
formance of  his  duty  to  the  auctioneer, 
the  plaintiff's  attorney,  or  any  one 
else." 


9  Encyc.  PI.  &  Pr.  —  34 


529 


Volume  IX. 


The  Sale.  FORECLOSURE   OF  MORTGAGES.         Conductor. 

to  do  so  will  be  sufficient  ground  for  setting  aside  the  sale.* 

By  Direction  of  Plaintiffs  Attorney.  —  The  officer  must  exercise  his 
own  discretion,  and  is  not  under  the  direction  of  the  plaintiff's 
attorney,  in  the  matter  of  adjournment.* 

Misrepresentation,  Etc.  —  But  representations  made  by  the  plaintiff 
that  the  sale  would  be  postponed,  coupled  with  inadequacy  of 
price,  have  been  held  sufficient  ground  for  avoiding  a  sale.* 

General  Business  Depression,  causing  property  to  be  greatly  depre- 
ciated in  value,  is  not  sufficient  ground  for  the  postponement  of 
a  sale.* 

War.  —  Nor  is  the  existence  of  a  state  of  war.' 

Pending  Perfection  of  Appeal.  —  A  sale  need  not  be  postponed  pending 
a  notice  of  appeal,  but  may  be  adjourned  from  time  to  time  until 
it  shall  be  determined  whether  or  not  said  appeal  is  to  be  per- 
fected.® 

Appealability  of  Order  Refusing  Postponement.  —  An  order  of  the  Court 
refusing  to  postpone  a  sale  is  not  appealable.'' 

Sale  Falling  on  Holiday.  —  When  the  day  fixed  for  the  sale  is  after- 
wards appointed  a  legal  holiday,  the  sale  should  properly  be 
adjourned,  and  in  such  case  the  advertisement  is  not  rendered 
invalid.** 

To  Accommodate  Purchaser.  —  A  sale  may  properly  be  held  open  for 
the  purpose  of  enabling  the  purchaser  to  make  good  his  bid,  but 
if  such  purchaser  fails  to  so  make  good  his  bid  the  sale  may 
proceed.® 

(2)  Announcement.  —  The  officer  should  announce  the  date  to 
which  the  sale  is  adjourned,**  but  if  the  failure  to  do  so  is  caused 
by  the  defendant  he  cannot  take  advantage  of  such  irregularity.** 
The  mere  announcement  of  adjournment  has  been  held  sufficient 

1.  Collier   v.   Whipple,  13  Wend.  (N.  attending  the  sale,  it  will  unquestion- 

Y.)  225;  McGown  v.  Sandford,  g  Paige  ably  be  the  duty,  as  well  as  the  right, 

(N.    Y.)    290;    Astor    V.    Romayne,    i  of  this  court  to  interfere." 

Johns.  Ch.  (N.  Y.)  310.  2.  Blossom   v.    Milwaukee,    etc.,   R. 

In  McGown  v.  Sandford,  9  Paige  (N.  Co.,  3  Wall.  (U.  S.)  96;  Collier  v.  Whip- 

Y.)  290,  the  court  said:  "  It  is  the  duty  pie,  13  Wend.  (N.  Y.)  228. 

of  the  officer  intrusted  with  the  sale  of  3.  Strong  v.  Catton,  i  Wis.  471. 

property  under   a   judgment  or  decree  4.  Thomas  f.  San  Diego  College  Co., 

for  the  payment  of  a  debt  to  put  it  up  in  Cal.  358;  Nebraska  L.  &  T.  Co.  v. 

for  sale  at  such  a  time  and  under  such  Hamer,    40     Neb.    281;     McGown    v. 

circumstances  as  to  make  it  bring  the  Sandford,  9  Paige  (N.  Y.)  290. 

best  price,  without  injuring  the  party  6.  Astor   v,    Romayne,  i   Johns.  Ch. 

entitled  to  the  proceeds  of  the  sale  by  (N.  Y.)  310. 

delaying    the    payment    of    his   debt.  6.  Ward    v.  James,    8    Hun   (N.   Y.) 

And  where   a   master,  in  violation   of  526. 

his  duty,  is  proceeding  to  sell  property  7.  Merzbach  v.  Hadley,  109  Cal.  614. 

under  a  decree    in   chancery  at  an  im-  8.  White  v.  Zust,  28  N.  J.  Eq.  107. 

proper    time,    when    such    sale    must  9.  Isbell  v.  Kenyon,  33  Mich.  63. 

necessarily   sacrifice   the   property,   as  10.  La    Farge   v.   Van  Wagenen,    14 

during   the    raging  of  a  pestilence,  or  How.     Pr.    (N.    Y.    Supreme   Ct.)  54; 

while  there    is  a  threatened    invasion,  Stearns  v.  Welsh,  7  Hun  (N.  Y.)  676. 

which    will   destroy  all  chance  of  fair  11.  La    Farge  v.  Van   Wagenen,     14 

competition  by  deterring  bidders  from  How.  Pr.  (N.  Y.  Supreme  Ct.)  54. 
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without  advertising  notice  of  postponement,*  and  in  any  event 
the  omission  to  publish  notice  of  postponement  is  only  an  irregu- 
larity which  may  be  waived.* 

6.  Report  —  a.  CONTENTS  —  Notice  of  Sale.  —  It  is  not  neces- 
sary that  the  officer  in  his  report  of  sale  made  under  a  decree  of 
foreclosure  of  a  mortgage  should  set  out  the  notice  of  sale,  but  it 
is.  sufficient  if  the  report  states  that  he  has  given  the  notice 
required  by  law  or  by  the  decree.' 

The  Keport  Must  Show  that  the  Appraisers  Were  Kesidents  of  the  COUnty  in 
which  the  premises  are  situated.* 

An  Error  in  the  Eeport  of  sale  of  the  officer  is  immaterial  where  the 
record  furnishes  the  means  of  correcting  it.' 

The  Keport  of  the  Sale  Is  Conclusive  upon  all  parties  asking  to  sustain  it, 
and  if  any  errors  exist  in  it  the  only  remedy  is  by  an  amendment.* 

Adjournments,  and  the  reason  therefor,  should  be  noted  in  the 
report.'' 

b.  Time  of  Filing  and  Effect  —  TimeofFiUng.  —  It  is  the 
duty  of  the  officer  conducting  the  sale  to  file  his  report  of  sale  at 
the  first  term  after  the  sale  occurred,  and  if  he  neglects  so  to  make 
such  a  report  he  may  on  the  application  of  either  party  be  com- 
pelled by  rule  to  file  his  report.® 

Effect.  — The  report  or  return  of  sale  \s,  prima  facie  correct,  and 
cannot  in  a  proceeding  for  error  be  disputed  by  any  paper  which 
is  not  a  part  of  the  record.® 

6.  Confirmation  —  a.  Necessity  —  (i)  General  Rule  —  Sale  Incom- 
plete until  Confirmation.  —  It. is  the, established  rule  \n  England^^  2S\6., 
subject  to  some  modifications,  in  the  United  States, ^^  that  until 


1.  Stearns  v.  Welsh,  7  Hun  (N.  Y.) 
676,  referring  to  court  rule  74,  which 
does  not  require  a  publication  of  ad- 
journment. 

2.  Bechstein  v.  Schultz,  120  N.  Y. 
168,  affirming  i^e,  Hun  (N.  Y.)  191. 

3.  Moore  v.  Titman,  33  111.  358; 
Hess  V.  Voss,  52  III.  472;  Burke  v. 
Weaver,  71  111.  359.  But  see  Davis  v. 
Maynard,  9  Mass.  242,  and  Wellington 
V.  Gale,  13  Mass.  483,  in  which  the 
court  held,  under  a  return  of  an  officer 
upon  execution,  that  the  statement 
"  after  advertising  as  the  law  directs  " 
was  not  a  sufficient  return  as  to  the 
notice  of  the  sale.  And  in  Perrien  v. 
Fetters,  35  Mich.  233,  the  court  said 
the  statement  by  the  officer  in  his  re- 
port of  sale  that  due  publication  of  the 
notice  of  sale  was  had  would  not  avoid 
a  defect  in  the  affidavit  of  the  printer 
upon  which  the  report  rested  as  proof. 

4.  Laughlin  v.  Schuyler,  i  Neb.  409. 

5.  Neal  v.  Robinson,  (Ky.  1894)  28  S. 
W.  Rep.  335;  Ruggles  v.  Centreville 
First  Nat.  Bank,  43  Mich.  192. 


In  Neal  v.  Robinson,  (Ky.  1894)  28  S. 
W.  Rep.  335,  it  was  held  that  where  an 
appraisement  was  in  fact  made  of  the 
land  on  which  an  execution  was  levied, 
and  the  paper  showing  the  appraise- 
ment was  returned  to  the  proper  office, 
the  failure  of  the  sheriff  to  show  such 
appraisement  in  his  report  did  not  in- 
validate the  deed. 

6.  Koch  V.  Purcell,  45  N.  Y.  Super. 
Ct.  162. 

7.  Ela  V.  Yeaw,  158  Mass.  190,  where 
the  court  said:  "  The  statement  in  the 
officer's  return  [of  a  levy  and  a  sale  of 
land  on  execution]  that  he  adjourned 
the  sale,  '  deeming  it  for  the  interest 
of  all  parties  concerned,'  is  sufficient 
without  saying  also  that  he  deemed 
it  '  expedient.'  " 

8.  Moore  v.  Titman,  33  111.  35S. 

9.  Wilson  V.  Scott,  29  Ohio  St.  636. 

10.  Ex  p.  Minor,  11  Ves.  Jr.  559; 
Twigg  z*.  Fifield,  13. Ves.  Jr.  517. 

11.  Alabama.  —  Smith  v.  Wert,  64 
Ala.  39. 

Arkansas. — Wells z/.  Rice,  34  Ark.  346. 
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confirmed  by  the  court,  a  sale  made  under  its  decree  is  not 
completed.  The  purchaser  at  such  a  sale  acquires  no  rights 
in  the  property  prior  to  confirmation,  nor  will  a  deed  to  the  pur- 
chaser from  the  commissioner  conducting  the  sale  confer  upon  him 
any  such  rights.*  Such  deed  may  be  assailed  in  a  collateral  pro- 
ceeding,* notwithstanding  the  fact  that  the  decree  directed  the 
execution  of  a  deed  without  confirmation  of  the  sale.* 

(2)  Modifications  of  the  General  Rule.  —  In  Florida  it  is  held 
that  under  a  decree  directing  a  sale  of  the  mortgaged  premises, 
and  that  the  master  on  such  sale  execute  and  deliver  to  the  pur- 
chaser  a  deed  of  conveyance,  and  that  the  purchaser  be  let  into 
possession  under  such  deed,  the  latter  is  evidence  of  title  and  of 
the  right  of  possession  without  a  confirmation  of  the  master's, 
report  of  sale.*     In  support  of  this  holding  the  court  relies  upoa 


Kansas.  —  Mills  v.  Ralston,  10  Kan. 
206;  Johnson  v.  Lindsay,  27  Kan.  514, 
modifying  New  England  Mortg.  Se- 
curity Co.  V.  Smith,  25  Kan.  622. 

Kentucky.  —  Dickerson  v.  Talbot,  14 
B.  Mon.  (Ky.)  60;  Busey  v.  Hardin,  2 
B.  Mon.  (Ky.)  407;  Vanbussum  v. 
Maloney,  2  Mete.  (Ky.)  550. 

Maryland.  —  Wagner  v.  Cohen,  6 
Gill  (Md.)  97;  Kauffman  v.  Walker,  9 
Md.  229. 

Michigan.  —  Demaray  v.  Little,  17 
Mich.  386;  Ruggles  v.  Centreville 
First  Nat.  Bank,  43  Mich.  192;  How- 
ard V.  Bond,  42  Mich.  131.  But  see 
Hochgraef  v.  Hendrie,  66  Mich.  556. 

Mississippi.  —  Martin  v.  Kelly,  59 
Miss.  652;  Gowan  v.  Jones,  10  Smed. 
&  M.  (Miss.)  164;  Allen  v.  Poole,  54 
Miss.  323;  Tooley  v.  Gridley,  3  Smed. 
&  M.  (Miss.)  493;  Tooley  v.  Kane, 
Smed.  &  M.  Ch.  (Miss.)  518;  Henderson 
V.  Herrod.  23  Miss.  434. 

Nebraska.  —  Yeazel  v.  White,  40  Neb. 
432;  State  Bank  v.  Greea,  8  Neb.  297, 
10  Neb.  130. 

North  Carolina.  —  Mebane  v.  Me- 
bane,  80  N.  Car.  34;  Miller  v.  Feezor, 
82  N.  Car.  192;  Foushee  v.  Durham, 
84  N.  Car.  56;  Dula  v.  Seagle,  98  N. 
Car.  458. 

Ohio. — Curtis  v.  Norton,  i  Ohio  278. 

Tennessee.  —  Eakin  v.  Herbert,  4 
Coldw.  (Tenn.)  116;  Webster  v.  Hill, 
3  Sneed  (Tenn.)  333;  Tipton  v.  Powell, 
2  Coldw.  (Tenn.)  19;  Ex  p.  Moore,  3 
Head  (Tenn.)  171;  Childress  v.  Hurt, 
2  Swan  (Tenn.)  487,  modifying  Polk  v. 
Pledge,  5  Coldw.  (Tenn.)  389. 

Virginia.  —  Todd  v.  Gallego  Mills 
Mfg.  Co.,  84  Va.  586. 

Wisconsin.  —  Allen  v.  Elderkin,  62 
Wis.   627;  Wclp  V.   Gunther,  48  Wis. 


543;  Woehler  v.  Endter,  46  Wis.  304,. 
overruling  Loomis  v.  Wheeler,  18  Wis. 
524. 

United  States,  — Williamson  v.  Berry, 
8  How.  (U.  S.)  496;  Blossom  v.  Mil- 
waukee, etc.,  R.  Co.,  3  Wall.  (U.  S.) 
196;  Smith  V.  Arnold,  5  Mason  (U. 
S.)  414. 

A  bidder  at  a  judicial  sale  whose 
bid  has  not  been  accepted,  the  sale  be- 
ing adjourned  for  sufficient  cause  and 
finally  discontinued,  cannot  insist, 
even  though  he  has  been  the  highest 
and  best  bidder,  on  leave  to  pay  the 
amount  of  his  bid  and  have  a  confirma- 
tion of  the  sale  to  him.  Blossom  v. 
Milwaukee,  etc.,  R.  Co.,  3  WalL  (U.  S.) 
196. 

1.  Eakin  v.  Herbert,  4  Coldw.  (Tenn.) 
n6;  Howard  v.  Bond,  42  Mich.  131; 
Martin  v.  Kelly,  59  Miss.  652;  Woehler 
V.  Endter,  46  Wis.  304;  Allen  v.  Elder- 
kin,  62  Wis.  627. 

In  Allen  v.  Elderkin,  62  Wis.  627,  it 
was  held  that  prior  to  the  confirmation! 
of  the  sale  no  title  vested  in  the  pur- 
chaser, and  the  mortgagor  in  the  mean- 
time might  harvest  and  remove  crops, 
in  the  ordinary  course  of  farming.. 
And  in  Woehler  v.  Endter,  46  Wis.  304, 
it  was  held  that  the  purchaser  could 
not  maintain  replevin  for  growing- 
crops  on  the  premises,  prior  to  con- 
firmation. 

2.  Wells  V.  Rice,  34  Ark.  346. 

8.  In  Dula  v.  Seagle,  98  N.  Car.  458,. 
it  was  held  that  a  decree  directing  a 
commissioner  to  sell  lands,  receive  the 
purchase  money,  and  make  title  with- 
out requiring  a  report  and  confirmation 
of  the  sale  by  the  court,  was  irregular. 

4.  Petty  V.  Mays,  19  Fla.  652;  Browik 
V.  Marzyck,  19  Fla.  840. 
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certain  decisions,*  the  relevancy  of  some  of  which  at  least  is 
questionable,'  and  others  of  which  in  later  decisions  of  the  same 
state  appear  to  have  been  materially  modified.' 

In  Illinois  a  long  train  of  decisions  affords  a  basis  for  the  view 
that  confirmation  is  not  an  essential  step  in  the  divesture  of  title 
by  judicial  sale,*  but  there  is  recent  authority  for  the  contrary 


1.  Williamson  v.  Berry,  8  How.  (U. 
S.)  496;  Miller  v.  Sherry,  2  Wall.  (U. 
S.)  237;  Fuller  v.  Van  Geesen,  4  Hill 
(N.  Y.)  173;  Mitchell  v.  Bartlett,  51  N. 
Y.  447;  Jackson  v.  Warren,  32  111.  342. 

2.  In  Williamson  v.  Berry,  8  How. 
(U.  S.)  496,  it  was  held  that  a  sale  un- 
der an  ordinary  decree  carried  no  title 
until  the  report  of  sale  was  confirmed, 
but  the  court  added  obiter:  "  We  do 
not  mean  to  say  that  such  cautionary 
proceedings  upon  sales  under  decrees 
and  orders  in  chancery  may  not  be  dis- 
pensed with  by  a  special  order  of  the 
chancellor  to  pretermit  them,  but  that 
such  are  the  proceedings  when  no 
special  order  has  been  given." 

In  Miller  v.  Sherry,  2  Wall.  (U.  S.) 
237,  the  question  of  confirmation  of  the 
sale  was  not  before  the  court. 

Fuller  V.  Van  Geesen,  4  Hill  (N.  Y.) 
173,  holds  that  the  title  passes  to  the 
purchaser  at  the  moment  of  the  de- 
livery of  the  deed,  although  the  sale  is 
not  confirmed  until  some  time  after- 
wards. In  Mitchell  v.  Bartlett,  51  N. 
Y.  447,  the  question  of  confirmation 
was  not  before  the  court,  but  it  was 
there  held  that  the  legal  title  did  not 
vest  until  the  delivery  of  the  deed. 

8.  The  decision  in  Jackson  v.  War- 
ren, 32  111.  342,  seems  to  have  been 
materially  modified  in  later  decisions. 
See  cases  cited  in  the  next  note. 

4.  In  Jackson  v.  Warren,  32  III.  331, 
the  court  said:  "In  England  the  prac- 
tice is  to  keep  the  biddings  open  at  a 
master's  sale,  so  that  any  person  may 
advance  on  a  bid  received  by  the  mas- 
ter, which  he  reports  to  the  court;  so 
until  a  final  confirmation  of  the  sale  no 
one  can  be  considered  a  purchaser,  but 
a  mere  bidder.  But  under  our  practice 
at  such  sales  a  valid  and  binding  con- 
tract of  sale  is  made  when  the  hammer 
falls.  In  the  absence  of  fraud,  mistake, 
or  some  illegal  practices,  the  purchaser 
is  entitled  to  a  deed  on  the  payment  of 
the  money." 

In  Dills  V.  Jasper,  33  111.  263,  the 
court  said:  "  A  master  in  chancery  ex- 
posing property  for  sale  should  receive 
bids  for  it  and  report  the  largest  one  to 


the  court  for  its  approval.  While  such 
is  the  correct  practice,  we  do  not  in- 
tend to  say  that  if  it  is  not  followed  we 
should  hold  the  sale  void.  *  *  *  The 
bidder  at  such  a  sale  merely  agrees  to 
purchase  the  property  upon  the  terms 
named  by  him,  if  the  same  are  approved 
by  the  court,  and  until  the  bid  is  re- 
ported and  the  report  is  confirmed  the 
sale  is  incomplete  and  the  bidder  is 
under  no  obligation  to  complete  the 
purchase." 

In  Moore  v.  Titman,  33  111.  358,  it 
was  held  to  be  not  sufficient  ground 
for  vacating  a  master's  sale  under  a 
decree  for  the  foreclosure  of  a  mort- 
gage that  the  master's  report  of  the 
sale  was  not  filed  for  more  than  a  year 
after  the  sale  was  made.  Notwith- 
standing it  was  his  duty  to  report  at 
the  first  term  after  the  sale  occurred,  a 
neglect  of  that  duty  could  not  be  a 
reason  for  setting  aside  the  sale,  when 
either  party  might  have  compelled  him 
to  make  his  report. 

In  Walker  v.  Schum,  42  111.  462,  the 
court  held  that  under  the  statute  the  de- 
cree requires  the  master  to  give  to  the 
purchaser  a  certificate  of  purchase,  and 
usually  requires  him  to  execute  a  deed 
if  the  property  is  not  redeemed.  It 
would  be  the  better  practice  for  the 
master  to  report  the  sale  for  approval 
to  the  next  term  of  court.  But  the  de- 
fendant, by  failing  to  have  the  sale  set 
aside  until  the  redemption  expires  and 
a  deed  is  made,  waives  all  technical 
objections,  and  can  only  resist  the  sale 
where  he  has  suffered  manifest  injury 
by  the  manner  in  which  the  sale  was 
made. 

Comstock  V.  Purple,  49  111.  158, 
holds  that  the  practice  is,  in  sales 
made  by  a  master  in  chancery,  if  the 
decree  of  the  court  does  not  otherwise 
direct,  to  strike  the  property  off  to  the 
highest  bidder,  and  it  has  not  been 
usual  to  report  bids  to  the  court.  And 
where  the  purchaser  complies  with  all 
the  terms  of  the  sale  it  is  not  usual  for 
the  court  to  refuse  to  confirm  it  un- 
less fraud!  accident,  mistake,  or  some 
great  irregularity  calculated  to  do  in- 
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rule.*  In  Michigan,  on  the  other  hand,  the  later  authority  tends 
to  impair  the  rule  which  requires  confirmation  *  and  which  was 
recognized  by  earlier  decisions  in  the  same  state.'  In  New  York 
and  South  Dakota  the  statutes  make  no  provision  for  the  con- 
firmation of  sale  in  foreclosure  of  mortgages  by  action,  but  the 
decisions  of  those  states  recognize  the  rules  of  courts  requiring 
confirmation  to  be  proper,  whether  indispensable  or  not,  and 
affirm  the  power  of  the  court  of  original  jurisdiction  to  set  aside 
or  confirm  sales  at  its  discretion.^  Under  a  New  York  Supreme 
Court  rule,  the  report  of  sale  becomes  confirmed  in  eight  days, 
unless  excepted  to,*  The  early  New  York  decisions  recognize 
the  practice  of  confirming  sales,   but  are  conflicting.® 

jury  has  occurred.  The  case  of  Dills 
T'.  Jasper,  33  111.  262,  is  not  considered 
in  harmony  with  previous  decisions  of 
this  court  or  the  practice  in  this  state. 

In  Hill  V.  Hill,  58  111.  239,  a  sale  was 
made  under  proceedings  in  partition, 
and  it  was  there  held  that  where  a  pur- 
chaser at  a  sale  under  a  decree  in 
chancery  refuses  to  complete  his  pur- 
chase, in  order  to  charge  him  with  any 
deficiency  arising  on  a  re-sale  the 
master  should  report  the  sale  and  re- 
fusal, and  after  confirmation  of  the 
report  a  motion  should  be  made  and 
notice  thereof  served  upon  the  pur- 
chaser that  he  be  ordered  to  complete 
his  purchase  by  a  certain  specified 
time,  or  in  default  thereof  the  prop- 
erty be  re-sold  at  his  risk. 

1.  Hart  V.  Burch,  130  III.  426,  where 
the  court  held  that  a  sale  of  land  by  a 
master  in  chancery  upon  a  decree  of 
sale  in  a  proceeding  for  partition  is 
not  before  confirmation  a  sale  in  a 
legal  sense,  but  the  bargain  is  incom- 
plete and  confers  no  right  in  the  land 
upon  the  purchaser;  that  the  court  is  in 
fact  the  vendor,  and  its  final  order  of 
approval  is  essential  to  the  completion 
of  the  sale.  While  this  was  a  par- 
tition sale,  the  reasoning  of  the  court 
applies  to  all  judicial  sales. 

2.  In  Torrans  v.  Hicks,  32  Mich.  308, 
it  was  held  that  the  usual  order  nisi 
was  a  sufficient  order  of  confirmation 
of  a  chancery  foreclosure  sale,  and 
questioned  if  any  order  was  requisite 
where  the  defendant  had  not  appeared. 
In  Hochgraef  v.  Hendrie,  66  Mich.  556,. 
the  decision  below  was  affirmed  by  an 
equal  division  of  the  court.  Campbell, 
C.  J.,  with  whom  concurred  Sherwood. 
J.,  said:  "  We  have  no  statute  requir- 
ing confirmation  of  chancery  sales,  and 
the  regular  practice,  both  here  and  in 
New  York,  from  which  our  practice  is 


largely  borrowed,  has  always  been  to 
convey  before  confirmation.  Our  prac- 
tice, as  frequently  decided,  recognizes 
that  unconfirmed  sales  are  open  to  re- 
vision by  the  courts  of  equity  for  suffi- 
cient cause  shown,  but  it  has  never 
been  held  that  they  are  void,  and  it 
could  not  be  without  importing  condi- 
tions into  the  statute.  Under  the  ter- 
ritorial practice  no  confirmation  was 
required,  and  its  principal  purpose  is 
to  enable  purchasers  to  be  put  into 
possession  by  writ  of  assistance  instead 
of  resort  to  ejectment."  This  opinion 
is  dissented  from  by  the  two  other 
members  of  the  court. 

3.  See  Michigan  cases  cited  in  the 
second  note  to  the  preceding  section, 
among  the  list  of  cases  holding  that 
the  general  rule  in  the  United  States  as 
stated  in  the  text  requiresiconfirmation. 

4.  Moore  v.  Shaw,  77  N.  Y.  512,  15 
Hun  (N.  Y.)  428;  Goodell  v.  Harring- 
ton, 76  N.  Y.  547;  Hale  v.  Clauson,  60 
N.  Y.  339;  Crane  v.  Stiger,  58  N.  Y. 
625;  Wakeman  v.  Price,  3  N.  Y.  334; 
State  V.  Campbell,  5  S.  Dak.  636. 

In  Moore  v.  Shaw,  77  N.  Y.  512,  it 
was  held  that  a  confirmation  of  sale 
was  not  necessary  to  charge  the  mort- 
gagor for  a  deficiency;  that  at  the  most 
the  failure  to  confirm  the  sale  was  a 
mere  irregularity  not  reviewable  in  the 
appellate  court,  no  prejudice  having 
been  shown.  This  affirms  15  Hun  (N. 
Y.)  428,  where  the  court  said:  "  It  may 
well  be  that  for  the  purpose  of  giving 
a  deed  to  the  purchaser  and  perfecting 
the  title  as  between  mortgagee  and 
purchaser,  that  confirmation  of  the  re- 
feree's report  is  proper  or  necessary; 
but  with  that  question  we  are  not  now 
concerned." 

6.  Bicknell  v.  Byrnes,  23  How.  Pr. 
(N.  Y.  Supreme  Ct.)  486. 

6.  Giles   V.    Comstock,    4  N.  Y.  270;. 
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(3)  Waiver.  —  In  Mississippi  it  was  held  that  the  sale  may  be 
connrmed  by  the  acts  of  the  parties  themselves,'  and  that  a  lapse 
of  considerable  time  is  equivalent  to  a  confirmation.* 

/;.  Objections  to  Confirmation  —  (i)  Who  May  Object. — 
is  a  General  Eule  all  persons  whose  rights  are  injuriously  affected 
may  object  to  the  confirmation  of  the  sale  under. a  decree  of 
foreclosure.'  And  this  right  does  not  depend  upon  having  a 
specific  lien  upon  the  mortgaged  premises,'*  or  being, a  party  to 
the  suit.* 

The  Plaintiff*  or  the  Defendant ''  may  object.  And  no  rights  against 
the  defendant  can  be  enforced  until  his  objections  are  dis- 
posed of.* 

Purchaser  or  Judgment  Creditor.  —  The  purchaser  becomes  SO  far  a 
party  to  the  suit  that  he  may  object  to  the  confirmation.*  And 
SO,  too,  a  judgment  creditor  in  the  suit.** 

The  Court  on  Its  Own  Motion  in  a  proper  case  will  refuse  to  confirm 
a  sale.** 


Fort  V.  Burch,  6  Barb.  (N.  Y.)  60;  Ter- 
penning  v.  Agricultural  Ins.  Co.,  14 
Hun  (N.  Y.)  299;  Fuller  f.  Van-Geesen, 
4  Hill  (N.  Y.)  171;  Requa  v.  Rea,  2 
Paige  (N.  Y.)  340. 

1.  Martin  v.  Kelly,  59  Miss.  652; 
Gowan  v.  Jones,  10  Smed.  &  M. 
(Miss.)  164;  Henderson  v.  Herrod,  23 
Miss.  434;  Tooley  v.  Gridley,  3  Smed. 
&  M.  (Miss.)  493;  Conger  v.  Robinson, 
4  Smed.  &  M.  (Miss.)  210. 

2.  Martin  v.  Kelly,  59  Miss.  652; 
Gowan  v.  Jones,  10  Smed.  &  M.  (Miss.) 
164;  Tooley  v.  Gridley,  3  Smed.  &  M. 
(Miss.)  493. 

3.  Reno  v.  Hale.  28  Neb.  646;  Phil- 
lips V.  Dawley,  i  Neb.  320;  Goodell  v. 
Harrington,  76  N.  Y.  547;  May  v. 
May,  II  Paige  (N.  Y.)  201;  American 
Ins.  Co.  V.  Oakley,  9  Paige  (N.  Y.)  259; 
Brown  v.  Frost,  10  Paige  (N.  Y.)  243; 
Gould  V.  Mortimer,  26  How.  Pr.  (N.  Y. 
Supreme  Ct.)  167;  Kellogg  v.  Howell, 
62  Barb.  (N.  Y.)  280;  Musgrove  v.  Lusk, 
2  Tenn.  Ch.  576,  holding  that  ex- 
ceptions to  the  master's  report  can 
only  be  made  by  the  party  aggrieved, 
and  must  be  confined  to  the  report  and 
charges  and  the  evidence  on  which  the 
report  is  based. 

4.  Goodell  V.  Harrington,  76  N.  Y. 
547. 

6.  Gould  V.  Mortimer,  26  How.  Pr. 
(N.  Y.  Supreme  Ct.)  167;  Kellogg  v. 
Howell,  62  Barb.  (N.  Y.)  280. 

6.  Lefevre  v.  Laraway,  22  Barb.  (N. 
Y.)  167;  Stahl  V.  Charles,  5  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  348. 

7.  Howard   V.   Bond,  42    Mich.   131; 


Detroit  F.  &  M.  Ins.  Co.  v.  Renz,  33 
Mich.  298;  King  v.  Piatt,  37  N.  Y.  155; 
Murdock  v.  Empie,  19  How.  Pr.  (N.  Y. 
Supreme  Ct.)  79;  Trilling  v.  Schu- 
mits,ch,  67  Wis.  186. 

8.  Howard  v.  Bond,  42  Mich.  131. 

9.  Cowdin  v.  Cowdin,  31  Kan.  528; 
Paulett  V.  Peabody,  3  Neb.  196;  Phil- 
lips V.  Dawley,  i  Neb.  320;  Trapier  v. 
Waldo,  16  S.  Car.  276. 

In  Cowdin  v.  Cowdin,  31  Kan.  528, 
it  was  held  that  "  a  purchaser  at  a 
sheriff's  sale  acquires  such  an  interest 
and  becomes  so  far  a  party  that  he  may 
make  a  motion  to  confirm,  or,  no  matter 
by  whom  such  motion  is  made,  main- 
tain proceedings  in  error  to  reverse  an 
order  overruling  it  and  setting  aside 
the  sale." 

In  Trapier  v.  Waldo,  16  S.  Car.  276, 
it  was  held  that  it  is  the  policy  of 
the  courts  to  sustain  a  judicial  sale 
when  it  can  be  done  without  violating 
legal  principles  or  inflicting  injury,  but 
that  it  will  not  be  confirmed  against  the 
objections  of  a  purchaser  where  the  title 
is  bad  or  of  doubtful  validity. 

10.  May  !».  May,  11  Paige  (N.  Y.)  201. 

11.  Lefevre  f.  Laraway,  22  Barb.  (N. 
Y  )  167;  Deaderick  v.  Smith,  6  Humph. 
(Tenn.)  138. 

In  Lefevre  v.  Laraway,  22  Barb.  (N. 
Y.)  167,  the  court  held  that  where  the 
fact  of  a  purchase  by  a  guardian  for 
the  benefit  of  third  persons,  at  a  price 
injurious  to  the  interests  of  the  infant 
defendants,  has  by  a  motion  of  the 
plaintiff  for  a  re-sale  been  brought  to 
the  knowledge  of  the  court,  it  is  the 
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(2)  Who  May  Not  Object.  —  But  a  third  person,  a  mere  intruder, 
or  one  not  having  an  interest  in  the  subject-matter,  will  not  be 
heard  to  object,*  save  under  exceptional  circumstances.*  A 
purchaser  pendente  lite  from  the  mortgagor  cannot  object,*  and 
one  who  otherwise  might  object  may  lose  his  right  by  laches.** 
It  would  seem  that  the  wife  of  the  mortgagor,  who  has  not  been 
made  a  party  to  the  suit,  cannot  object  to  the  confirmation, 
although  her  dower  interest  may  not  have  been  cut  off.* 

c.  Order  of  Confirmation.  —  In  passing  upon  the  question 
of  confirmation  the  court  should  either  confirm  a  sale  or  set  it 
aside,  but  should  not  modify  its  terms.*  But  it  has  been  held 
that  an  order^  confirming  the  sale  which  modified  the  terms  of 
the  sale  is  not  void.' 

d.  Effect  of  Confirmation.  —  Mere  irregularities  in  the 
conduct  of  a  judicial  sale  are  cured  by  an  order  of  confirmation.® 


duty  of  the  court,  without  waiting  for 
an  application  to  be  made  in  behalf  of 
the  infants,  to  order  a  re-sale  of  the 
property  for  their  benefit.  This  was 
a  suit  in  partition. 

1.  Witnberly  v.  Hurst,  33  111.  166; 
Reno  V.  Hale,  28  Neb.  646;  Phillips  v. 
Dawley,  i  Neb.  320;  Leonard  v.  JJew 
York  Bay  Co.,  28  N.  J.  Eq.  192,  where 
the  court  held  that  a  person  not  a 
party  to  the  suit  cannot  have  a  sale  set 
aside,  made  under  a  decree  regularly 
obtained,  on  the  ground  that  she  holds 
an  unregistered  title  to  a  part  of  the 
mortgaged  premises,  discharged  from 
the  mortgage  by  release  if  the  grantor, 
who  appeared  by  the  record  to  be  the 
owner  when  the  suit  was  brought,  was 
properly  made  a  defendant. 

2.  Cawley  v.  Leonard,  28  N.  J.  Eq. 
467;  Mutual  L.  Ins.  Co.  v.  Sturges,  33 
N.  J.  Eq.  328. 

In  Cawley  v.  Leonard,  28  N.  J.  Eq. 
467,  it  was  held  that  an  enrolment 
will  be  vacated  and  a  decree  opened 
after  a  sale  under  it  on  circum- 
stances where  it  has  been  made  un- 
justly against  a  right  or  interest  that 
has  not  been  heard  or  protected,  and 
this  has  been  done  without  laches  or 
fault  in  the  party  who  applies.  A  fail- 
ure to  record  deeds  of  conveyance  is 
not  such  laches  as  will  prevent  relief 
where  there  are  circumstances  showing 
such  neglect  to  be  immaterial  and  ex- 
cusable. 

8.  Pendleton  v.  Spear,  56  Ark.  194. 

4.  Depew  v.  Dewey,  46  How.  Pr.  (N. 
Y.  Supreme  Ct.)44i. 

6.  White  V.  Coulter,  i  Hun  (N.  Y.) 
357,  holding  that  if  such  service  does 
not  bind   the  wife  then   her  rights  are 


not  foreclosed,  and  if  she  shall  survive 
her  husband,  whereby  her  inchoate 
right  of  dower  would  ripen  into  an  ab- 
solute right  in  the  equity  of  redemp- 
tion, she  may  then  take  proceedings  to 
enforce  her  right,  and  will  not  be 
bound  by  a  judgment  to  which  she  was 
not  a  party.  But  such  non-service 
furnishes  no  ground  for  an  application 
to  set  aside  the  judgment  during  the 
lifetime  of  the  husband. 

6.  Ohio  L.  Ins.,  etc.,  Co.  v.  Goodin, 
10  Ohio  St.  557;  Ruggles  v.  Centreville 
First  Nat.  Bank,  43  Mich.  192. 

7.  Ruggles  V.  Centreville  First  Nat. 
Bank,  43  Mich.  192;  State  Nat.  Bank 
V.  Neel,  53  Ark.  no. 

In  Ruggles  v.  Centreville  First  Nat. 
Bank,  43  Mich.  192,  the  court  held 
that  it  is  not  good  practice  in  directing 
the  correction  of  a  commissioner's  re- 
port of  a  foreclosure  sale  to  order  that 
on  filing  the  corrected  report  "  the  said 
sale  be,  and  the  same  is  hereby,  in  all 
respects  confirmed."  But  it  does  not 
make  the  proceeding  void.  From 
this  decision  Justice  Cooley  dissented, 
holding  that  no  order  of  confirmation 
was  entered. 

In  State  Nat.  Bank  v.  Neel,  53  Ark. 
no,  it  was  held  that  in  judicial  sales 
the  court  is  the  vendor,  and  it  may  in 
the  exercise  of  a  sound  discretion  im- 
pose terms  upon  which  the  sale  shall 
be  confirmed  as  that  the  bid  shall  be 
increased  to  a  certain  amount.  This 
was  a  sale  of  personal  property  by  a 
receiver  of  the  court. 

8.  Alabama. — Jennings  v.  Jenkins, 
9  Ala.  285;  Gardner  v.  Mobile,  etc., 
R.  Co.,  102  Ala.  635. 

Arkansas. — Thorn     v.    Ingram,    25 
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The  order  of  confirmation  relates  back  to  the  time  of  the  sale,* 
cannot  be  attacked  collaterally,'  and  in  the  absence  of  fraud,  acci- 


Ark.  52;  Johnson  z/.  Campbell,  52  Ark. 
316. 

Illinois.  —  Conover  v.  Musgrave,  68 
III.  58;  Goodbody  v.  Goodbody,  95  111. 

456. 

Indiana.  —  Foster  v.  Birch,  14  Ind. 
445;  Sowles  V.  Harvey,  20  Ind.  217; 
Splahn  V.  Gillespie,  48  Ind.  397. 

Iowa.  —  Cooley  v.  Wilson,  42  Iowa 
428. 

Kansas.  —  Paine  v.  Spratley,  5  Kan. 
525;  Bowman  v.  Cockrill,  6  Kan.  311; 
Pritchard  v.  Madren,  31  Kan.  39; 
Cross  "V.  Knox,  32  Kan.  725;  Dickens 
V.  Crane,  33  Kan.  344;  Capital  Bank  v. 
Huntoon,  35  Kan.  577. 

Kentucky.  —  Todd  v.  Dowd,  i  Mete. 
(Ky.)28i;  Dorsey  v.  Kendall,  8  Bush. 
(Ky.)  294. 

Louisiana.  —  Willis  v.  Nicholson,  24 
La.  Ann.  545. 

Maryland.  —  Harrison  v.  Harrison, 
I  Md.  Ch.  331;  Brown  v.  Gilmor,  8 
Md.  322;  Cockey  v.  Cole.  28  Md.  276. 

Michigan.  —  Koontz  v.  Northern 
Bank,  16  Wall.  (U.  S.)  196;  Bullard  v. 
Green,  10  Mich.  268;  Osman  v.  Trap- 
hagen,  23  Mich.  80. 

Minnesota.  —  Rogers  v.  Holyoke,  14 
Minn.  220;  Hotchkiss  v.  Cutting,  14 
Minn.  537. 

Nebraska.  —  Phillips  v.  Dawley,  i 
Neb.  320;  Crowell  v.  Johnson,  2  Neb. 
146;  Day  V.  Thompson,  11  Neb.  123; 
McKeighan  v.  Hopkins,  14  Neb.  361, 
19  Neb.  33;  Neligh  v.  Keene,  16  Neb. 
407;  O'Brien  v.  Gaslin,  20  Neb.  347; 
Wilcox  f.  Raben,  24  Neb.  368;  Taylor 
V.  Coots,  32  Neb.  30;  Watson  v.  Trom- 
ble,  33  Neb.  450;  Link  v,  Connell,  48 
Neb.  574. 

We-iV  York.  —  Woodhull  v.  Little,  102 
N.  Y.  165. 

Ohio.  —  Stites   v.  Wiedner,  35    Ohio 

St.  555. 

Oregon.  —  Matthews  v.  Eddy,  4  Ore- 
gon 225;  Dolph  V.  Barney,  5  Oregon 
191;  Wright  V.  Young,  6  Oregon  87; 
McRae  v.  Daviner,  8  Oregon  63; 
Leinenweber  v.  Brown,  24 Oregon  548; 
Bays  V.  Trulson,  25  Oregon  no. 

Tennessee.  —  McGavock  v.  Bell,  3 
Coldw.  (Tenn.)  512. 

Texas.  —  Moody  v.  Butler,  63  Tex. 
210. 

Virginia.  —  Worsham  v.  Hardaway, 

5  Gratt.  (Va.)  60;    Evans  v.   Spurgin, 

6  Gratt.  (Va.)  107;    Daniel  v.   Leitch, 
13  Gratt.  (Va.)  195;  Langyher  v.    Pat- 


terson,  77  Va.  470;    Todd  v.  Gallego 
Mills  Mfg.  Co.,  84  Va.  586. 

West  Virginia.  —  Dick  v.  Robinson, 
19  W.  Va.  159;  Core  v.  Strickler,  24 
W.  Va.  689. 

United  States.  —  Wills  v.  Chandler, 
2  Fed.  Rep.  273;  Jackson  v.  Ludeling, 
21  Wall.  (U.  S.)  6i6;  Montgomery  v. 
Samory,  99  U.  S.  482. 

Wliat  Lrregolarities  are  Cored.  —  In 
Jackson  v.  Ludeling,  21  Wall.  (U.  S.) 
616,  it  was  held  that  the  order  of  con- 
firmation has  relation  to  mistakes  or 
omissions  of  the  officers  of  the  law,  and 
not  any  relation  to  the  question 
whether  the  purchasers  have  obtained 
their  title  by  fraud  or  whether  they  are 
trustees  mcila  Jide  for  others. 

In  Conover  v.  Musgrave,  68  111.  58, 
a  sale  by  a  guardian  under  order  of 
the  court  on  a  day  other  than  that  for 
which  the  sale  was  advertised  was  held 
to  be  a  mere  irregularity  cured  by  the 
order  confirming  the  sale. 

In  Cross  v.  Knox,  32  Kan.  725,  it  was 
held  that  the  premature  issuance  of  an 
order  of  sale  was  such  an  irregularity 
as  an  order  of  confirmation  cured. 

In  Neligh  v.  Keene,  16  Neb.  407,  the 
failure  of  the  officer  holding  the  order 
of  sale  to  have  the  property  appraised 
was  held  to  be  a  mere  irregularity 
which  was  cured  by  the  order  of  con- 
firmation. 

In  Dick  V.  Robinson,  19  W.  Va.  159, 
the  general  rule  is  followed  with  the 
qucere,  "  except  perhaps  in  some  cases 
where  the  purchaser  is  a  party  to  the 
suit." 

1,  Brown  v.  Isbell,  11  Ala.  1009; 
Ruggles  V.  Centreville  First  Nat. 
Bank,  43  Mich.  192;  Evans  v.  Spurgin, 
6  Gratt.  (Va.)  107;  Cale  v.  Shaw,  33  W. 
Va.  299. 

2.  Illinois.  —  Harris  v.  Lester,  80  111. 

307- 

Indiana.  —  Wilkins  v.  De  Pauw,  10 
Ind.  159. 

Kentucky.  —  Dawson  v.  Litsey,  10 
Bush  (Ky.)  408. 

Louisiana.  —  Gillis  v.  Carter,  29  La. 
Ann.  698. 

Michigan. — Torrans  v.  Hicks,  32 
Mich.  307. 

Minnesota.  —  Hotchkiss  v.  Cutting, 
14  Minn.  537. 

Nebraska.  —  Phillips  v.  Dawley,  i 
Neb.  320;  Crowell  v.  Johnson,  2  Neb. 
146;    Day  V.  Thompson,   11   Neb.   123; 
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dent,  or  mistake,*  a  sale  will  not  be  set  aside  except  for  such  causes 
as  would  entitle  a  court  of  equity  to  afford  like  relief  if  the  sale 
had  been  made  by  the  parties  in  interest  instead  of  by  the  court.* 
Matters  of  jurisdiction  are  not  concluded  by  an  order  of  confir- 
mation in  a  direct  proceeding  instituted  to  test  the  validity  of  a 
sale.' 


McKeighan  v.  Hopkins,  14  Neb.  361, 
19  Neb.  33;  Neligh  v.  Keene,  16  Neb. 
407;  O'Brien  v.  Gaslin.  20  Neb.  347; 
Taylor  r.  Coots,  32  Neb.  30. 

.Vi'-.v  York.  —  DeForest  v.  Farley,  62 
N.  Y.  628;  Nicholl  V.  Nicholl,  8  Paige 
(N.  Y.)  349. 

Ohio.  —  Stites  v.  Wiedner,  35   Ohio 

St.  555. 

Texas.  —  Moody  v.  Butler,  63  Tex. 
210. 

IVisconsin.  —  Eaton  v.  White,  18 
Wis.  518. 

.  United  States.  —  Erwin  v.  Lowry,  7 
How.  (U.  S.)  172;  Grifl5th  v.  Bogert,  18 
How.  (U.  S.)  158. 

In  Griffith  v.  Bogert,  18  How.  (U.  S.) 
158,  an  exception  was  made  in  case  of 
fraud  in  which  the  purchaser  is  a  par- 
ticipant. 

lUtistrationB.  —  In  Erwin  v.  Lowry,  7 
How.  (U.  S.)  172,  it  was  held  that  it 
could  not  be  alleged  collaterally  to  de- 
feat the  sale,  that  the  averments  as  to 
citizenship  in  the  records  were  not  true 
and  that  the  court  had  not  jurisdiction 
to  order  the  sale. 

In  De  Forest  v.  Farley,  62  N.  Y.  628, 
it  was  held  that  a  purchaser  at  fore- 
closure sale  could  not  be  heard  to  ob- 
ject that  the  judgment  was  erroneous 
as  a  ground  for  refusing  to  complete 
his  purchase. 

In  Eaton  v.  White,  18  Wis.  518,  it 
was  held  that  after  confirmation  of  a 
sale  under  decree  the  regularity  of  the 
appointment  of  the  person  by  whom 
the  sale  was  made  will  be  presumed 
and  the  courts  will  not  inquire  into  it 
collaterally  for  the  sake  of  impeaching 
the  sale.  Following  Harteaux  v.  East- 
man, 6  Wis.  410,  12  Wis.  267. 

In  Nicholl  v.  Nicholl,  8  Paige  (N. 
Y.)  349,  it  was  held  that  the  fact  that  a 
master  appointed  to  sell  property 
under  a  decree  of  foreclosure  failed  to 
file  security  for  the  faithful  discharge 
of  the  duties  of  his  office  could  not  be 
raised  in  a  collateral  suit  so  as  to  affect 
the  title  of  the  purchaser  at  such  sale, 
the  report  of  the  sale  being  confirmed 
by  the  court. 

1.  McKeighan  v.  Hopkins,  19  Neb. 
33;  Stites  V.  Wiedner,  35  Ohio  St.  555; 


Henderson  v.  Lowry,  5  Yerg.  (Tenn.) 
240;  Coffin  V.  Corruth,  i  Coldw.  (Tenn.) 
194;  Berlin  v.  Melhorn,  75  Va.  639; 
Virginia  F.  &  M.  Ins.  Co.  v.  Cottrell, 
85  Va.  857. 

In  McKeighan  v.  Hopkins,  19  Neb. 
33,  it  was  held  that  after  confirmation 
a  sale  could  be  set  aside  for  fraud,  and 
that  the  purchase  of  property  in  contro- 
versy, by  an  appraiser,  is  such  a  fraud 
as  vitiates  the  sale. 

In  Stites  v.  Wiedner,  35  Ohio  St.  555, 
it  was  held  that  where  a  tract  of  land, 
not  in  fact  sold,  was  erroneously  in- 
cluded in  the  report  of  sale,  such  mis- 
take may  be  corrected  in  equity  as 
against  the  purchaser  and  his  heirs 
even  after  confirmation  and  deed  in 
pursuance  thereof. 

Matters  Not  Mere  Irregularities,  such 
as  fraudulent  combinations  to  prevent 
competition  and  matters  relating  to 
the  ownership  of  the  property  in  con- 
troversy, are  not  cured  by  the  order  of 
confirmation.  Capital  Bank  v.  Hun- 
toon,  35  Kan.  577;  Rice  v.  Poynter,  15 
Kan.  264;  Benz  v.  Hines,  3  Kan.  390; 
White  Crow  v.  White  Wing,  3  Kan. 
276. 

2.  Berlin  v.  Melhorn,  75  Va.  639 j  . 
Virginia  F.  &  M.  Ins.  Co.  v.  Cottrell,  i 
85  Va.  857.  1 

Offer  of  Higher  Price  is  pot  sufficient 
cause  for  setting  aside  sale  after  con- 
firmation in  the  absence  of  fraud,  ac- 
cident, or  mistake.  Coffin  v.  Corruth, 
I  Coldw.  (Tenn.)  194;  Henderson  v. 
Lowrv,  5  Yerg.  (Tenn.)  240. 

3.  Wills  V.  Chandler,  2  Fed.  Rep. 
273;  Shriver  v.  Lynn,  2  How.  (U.  S.) 
43;  Williamson  v.  Berry,  8  How.  (U. 
S.)  495;  O'Brien  v.  Woody,  4  McLean 
(U.  S.)  75;  Crawford  v.  Tuller,  35 
Mich.  57;  Langyher  v.  Patterson,  77 
Va.  470. 

In  Wills  V.  Chandler,  2  Fed.  Rep. 
273,  it  was  held  that  an  order  of  con- 
firmation of  a  judicial  sale  may  cure 
all  irregularities  in  the  course  of  the 
proceedings,  but  can  add  nothing  to 
the  authority  of  the  officer  to  make  it, 
and  the  fact  that  a  motion  to  vacate  an 
order  of  confirmation  has  been  over- 
ruled is  not  a  bar  to  an  action   to  set 
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7.  Effect  of  Reversal  of  Decree.  —  It  is  a  uniform  rule  that  when 
a  stranger  purchases  at  a  sale  under  a  decree  of  foreclosure  the 
subsequent  reversal  of  the  decree  does  not  affect  his  title  unless 
the  decree  is  void.*  If  the  plaintiff  becomes  a  purchaser  at  such 
sale  and  the  decree  is  subsequently  reversed,  he  takes  no  title ;  * 
and  so  of  the  attorney  of  the  plaintiff,'  or  any  attorney  in  the 
case,*  or  the  assignee  of  the  judgment  or  decree.* 

Xm.  Second  OE  Re-Fokeclosuee.  —  It  not  infrequently  occurs 
that  in  the  course  of  the  foreclosure  suit  some  error  is  made  which 
vitiates  the  entire  proceedings,  and  in  such  cases  it  is  the  general 
rule  that  the  plaintiff  may  commence  a  new  action  and  prosecute 
it  to  final  judgment,  even  after  a  decree  was  in  form  rendered  in 
the  first  action.*  Thus  where  the  foreclosure  was  brought  in  the 
name  of  the  deceased  mortgagee  by  the  direction  of  one  who 
claimed  to  be  the  owner  of  the  mortgage,  and  who  afterwards 
sued  to  correct  the  decree,  it  was  held  that  he  was  entitled  to  a 
re-foreclosure  in  his  own  name.''     So  a  void  attempt  at  sale  under 


aside  a  judicial  sale  made  without 
authority. 

In  Williamson  v.  Berry,  8  How.  (U. 
S.)495,  it  was  held  that  the  jurisdiction 
of  any  court  exercising  authority  over 
a  subject  may  be  inquired  into  in  any 
other  court,  where  the  proceedings  in 
the  former  court  are  relied  upon  and 
brought  before  the  latter  by  a  party 
claiming  the  benefit  of  such  proceed- 
ings. 

1.  California.  —  Reynolds  v.  Harris, 
14  Cal.  668. 

Alabama.  —  Phillips  v.  Benson,  82 
Ala.  500;  Marks  v.  Cowles,  61  Ala. 
299;  Lesslie  v.  Richardson,  60  Ala.  563. 

Illinois.  —  Buckmaster  v.  Jackson,  4 
111.  104;  Lambert  v.  Livingston,  131 
111.  161. 

Indiana.  —  Doe  v.  Swiggett,  5  Blackf. 
(Ind.)  328. 

Kentucky.  —  Gossom  v.  Donaldson, 
iS  B.  Mon.  (Ky.)  230;  Benningfield  v. 
Reed  8  B.  Mon.  (Ky.)  102;  Harrison 
V.  Hord,  12  B.  Mon.  (Ky.)  471. 

New  York.  —  Wambaugh  v.  Gates, 
8  N.  Y.  13S;  Holden  v.  Sackett,  12 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  473;  Wood 
V.  Jackson,  8  Wend.  (N.  Y.)  9. 

United  States.  —  Whiting  v.  U.  S. 
Bank,  13  Pet.  (U.  S.)  6. 

In  Whiting  v.  U.  S.  Bank,  13  Pet. 
(U.  S.)  6,  Justice  Story  delivered  the 
opinion  of  the  court  and  said:  "  For 
if  the  sale  had  been  completed  under 
the  decree  the  title  of  the  purchaser 
under  the  decree  would  not  have  been 
overthrown  or  invalidated  even  by  a 
reversal  of  the  decree,  and  consequently 


the  title  of  the  defendants  to  the  lands 
would  have  been  extinguished." 

In  Reynolds  v.  Harris,  14  Cal.  668, 
it  was  held  that  to  constitute  himself 
a  purchaser  he  must  show  that  he  has 
paid  the  purchase  money,  and  also  that 
he  is  the  purchaser  of  the  legal  title, 
not  of  a  mere  equity. 

2.  Phillips  V.  Benson,  82  Ala.  500; 
McDonald  v.  Mobile  L.  Ins.  Co.,  65 
Ala.  358;  Reynolds  v.  Harris,  14  Cal. 
668;  Wambaugh  v.  Gates,  8  N.  Y.  138. 

In  Kentucky  the  reversal  of  the  decree 
does  not  affect  the  sale  under  it, 
although  the  complainant  in  the  suit 
is  the  purchaser.  Gossom  v.  Donald- 
son, 18  B.  Mon.  (Ky.)  230;  Benning- 
field V.  Reed,  8  B.  Mon.  (Ky.)  102; 
Harrison  v.  HoTd,  12  B.  Mon.  (Ky.)47r. 

3.  Phillips  V.  Benson,  82  Ala.  500. 

4.  Galpin  v.   Page,   18  Wall.  (U.  S.) 

350. 

5.  Phillips  V.  Benson,  82  Ala.  500; 
McDonald  v.  Mobile  L.  Ins.  Co.,  65 
Ala.  358. 

6.  White  V.  Secor,  58  Iowa  533;  Bot- 
tineau V.  .(Etna  L.  Ins.  Co.,  31  Minn. 
125;  Rogers  v.  Benton,  39  Minn.  39; 
Foster  v.  Johnson,  44  Minn.  290; 
Dodge  V.  Omaha,  etc.,  R.  Co.,  20  Neb. 
276;  Stackpole  v.  Robbins,  48  N.  Y.  665 ; 
Franklyn  v.  Hayward,  61  How.  Pr. 
(N.  Y.  Supreme  Ct.)  43;  Moulton  v. 
Cornish,  138  N.  Y.  133  \compare  Bene- 
dict V.  Gilman,  4  Paige  (N.  Y.)  58]; 
State  Bank  v.  Abbott,  20  Wis.  570. 

7.  White  V.  Secor,  58  Iowa  533,  where 
the  court  said:  "  Whether  the  plaintiff 
would  for  the  purpose  of  obtaining  this 
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a  power  contained  in  the  mortgage  will  not  prevent  the  mortgagee 
from  again  proceeding  to  foreclose  under  the  power,*  or  by 
action,*  nor  can  the  mortgagor  object  to  the  mortgagee's  assignee 
doing  so,  even  after  the  latter  has  conveyed  portions  of  the  mort- 
gaged premises  to  others.'  Where  the.  owner  of  the  equity  of 
redemption  has  been  omitted  through  mistake  from  the  list  of 
parties  defendant,  the  mortgagee,  who  is  also  the  purchaser  at 
foreclosure  sale,  may  maintain  a  second  action  to  cut  off  the 
interest  of  such  owner,*  and  a  suit  to  which  a  second  mortgagee 
is  not  a  party  is  no  bar  to  a  subsequent  foreclosure  of  his  interest.* 
It  has  been  held  in  California,  however,  that  where  foreclosure 
is  commenced  after  the  conveyance  of  the  premises  by  the  mort- 
gagor, and  the  latter  alone  is  served  with  process,  plaintiff  cannot 
obtain  relief  by  bringing  a  new  action  against  the  mortgagor  and 
his  grantee,  but  must  seek  relief  by  motion  in  the  original  suit.® 


relief  be  entitled  as  against  the  defend- . 
ants  to  set  up  his  mistake  occurring 
through  his  own  negligence,  if  the  de- 
fendants insisted  upon  the  validity  of 
the  foreclosure,  we  do  not  determine. 
They  insist  that  the  foreclosure  is 
void.  If  it  is  void  as  they  insist,  we 
think  that  the  plaintiff  is  entitled  to 
have  a  decree  of  foreclosure  in  his 
name,  provided  he  has  shown  himself 
to  be  the  owner  of  the  notes  and  mort- 
gage." 

1.  Bottineau  v.  ^tna  L.  Ins.  Co.",  31 
Minn.  125. 

2.  Rogers  v.  Benton,  39  Minn.  39. 

8.  Bottineau  v.  yEtna  L.  Ins.  Co.,  31 
Minn.  125,  where  the  sale  was  invali- 
dated by  a  mistake  in  the  notice,  which 
specified  the  place  of  sale  as  the"  front 
door  of  the  court  house  "  in  a  certain 
village  where  there  was  no  court  house. 
Chief  Justice  Gilfillan,  in  delivering  the 
opinion  of  the  court,  said:  "  The  des- 
ignation of  a  place  of  sale  is  an  essen- 
tial requisite  of  the  notice,  without 
which  it  is  in  law  no  notice  whatever. 
That  attempt  to  foreclose  was  utterly 
null.  It  could  not  affect  the  right  of 
the  mortgagee  to  begin  anew,  and  by 
regular  proceedings  execute  the  power 
of  sale.  *  *  *  Another  of  the  ob- 
jections is,  that  by  the  conveyances  by 
Frederick  F.  Day,  which  we  have  men- 
tioned, others  became  equitably  inter- 
ested in  the  mortgage;  that  at  the  date 
of  the  second  foreclosure  he  was  not, 
in  equity,  the  sole  owner  of  the  mort- 
gage, and  therefore  had  no  right  to 
foreclose.  It  may  be  conceded  that, 
by  the  conveyances,  the  defendants  to 
whom  they  were  made  became,  in 
equity,  part  owners  of  the  mortgage. 


But  that  would  not  affect,  so  far  as  the 
mortgagor  was  concerned,  the  right  to 
foreclose  under  the  power.  The  legal 
title  to  the  mortgage  and  power  of  sale 
vested  in  Day.  If  others  had  an  equi- 
table interest  in  the  mortgage,  he  held 
the  legal  title  in  trust  for  them  to  the 
extent  of  their  interest.  They  alone 
could  object  to  his  action,  or  attempt 
to  control  him  in  his  action,  under 
such  legal  title.  They  could  call  upon 
him  to  exercise  the  power  and  enforce 
the  security.  They  could  object  to  his 
unnecessarily  exercising  it  in  such 
manner  as  to  prejudice  their  interests. 
And  if  they  permitted  him  to  exercise 
it,  they  would,  as  between  them  and 
the  mortgagor,  be  bound  by  his  action. 
The  mortgagor,  whose  interests  were 
not  affected  by  the  fact  that  others  had 
equitable  rights  in  the  mortgage  with 
the  one  in  whom  the  legal  title  was 
vested,  could  not  on  that  fact  alone 
object  to  his  using  such  legal  title." 

A  sale  of  lands  under  a  power  con- 
tained in  a  defective  mortgage  will 
operate,  at  least  in  equity,  as  an  as- 
signment of  the  mortgage  to  the  pur- 
chaser, who  may  then  seek  a  decree  of 
foreclosure  and  sale.  Taylor  v.  Agri- 
cultural, etc.,  Assoc,  68  Ala.  229. 

4.  State  Bank  v.  Abbott,  20  Wis.  570, 
holding  also  that  in  the  second  suit 
plaintiff  need  not  aver  that  defendants 
thereto  were  not  parties  to  the  prior 
one,  but  that  an  allegation  in  the  com- 
plaint that  the  former  suit  was  against 
the  mortgagor  would  be  construed  on 
demurrer  to  mean  that  the  latter  was 
the  sole  defendant. 

5.  Foster   v.  Johnson,  44  Minn.  290. 

6.  Aldrich   v.    Stephens,  49  Cal.  676. 
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The  purchaser  at  an  invalid  sale  is  generally  treated  as  the 
equitable  assignee  of  the  mortgage  with  power  to  re-foreclose.* 
It  has  also  been  held  that  the  purchaser  may  sue  to  require  a 
junior  lien  holder  not  made  a  party  to  exercise  his  right  to 
redemption  or  be  foreclosed  thereof.*  The  completion  of  fore- 
closure proceedings  relative  to  a  first  mortgage  will  not,  of  course, 
bar  a  subsequent  mortgagee  who  was  not  made  a  party  to  the 
first  proceedings  from  maintaining  a  second  suit  to  foreclose  his 
mortgage  as  to  the  same  property,'  or  from  exercising  a  power  of 
sale."*  The  plaintiff  in  the  second  suit,  however,  will  not  be 
entitled  to  the  cost  of  the  first  proceedings.' 


Compare  Goodenow   v.    Ewer,  i6  Cal. 
461. 

1.  Taylor  v.  Agricultural,  etc.,  As- 
soc, 68  Ala.  229;  Robinson  v.  Ryan, 
25  N.  Y.  320. 

2.  Shaw  V.  Heisey,  48  Iowa  468. 

3.  Jordan  v.  Sayre,  24  Fla,  i;  Cole- 
man V.  Witherspoon,  76  Ind.  285;  Mc- 
Kernan  v.  Neff,  43  Ind.  503.  Compare 
Ewing  V.    Bratton,    132   Ind.  345;  At- 


water  v.  West,  28  N.  J.  Eq.  361;  Chil- 
ver  V.  Weston,  27  N.  J.  Eq.  435; 
Peabody  v.  Roberts,  47  Barb.  (N.  Y.) 
91. 

4.  Denton   v.    Ontario   County   Nat. 
Bank,  150  N.  Y.  126. 

5.  Chilver  v.  Weston,    27   N.   J.   Eq. 
,435;    State   Bank  v.   Abbott,  20  Wis. 

570.  Compare  Hodson  v.  Treat,  7 
Wis.  263. 
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See  articles  ATTACHMENT,  vol.  3,  p.  i;   GARNISHMENT. 


FOREIGN  CORPORATIONS. 

See  article  CORPORATIONS,  vol.  5,  p.  52. 


FOREIGN   EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  article  EXECUTORS  AND  ADMINISTRATORS,  vol.  8, 

p.  650. 


FOREIGN  LAWS. 

I.  Necessity  or  Pleading,  542. 
H  Manner  of  Pleading,  543. 

CROSS-REFERENCE. 

As   to   Pleading    Statutes,    both   Foreign    and   Domestic,    see    article 
ST  A  TUTES. 

I.  Necessity  of  Pleading. —  Where  a  party  seeks  either  to 
recover  or  defend  under  a  foreign  law,  such  law  must  be  pleaded 
and  proved  like  any  other  fact,*  since  the  court  cannot,  ex  officio. 


1.  Phinney  v.  Phinney,  17  How.  Pr. 
(N.  Y.  Supreme  Ct.)  197;  Rothschild  v. 
Rio  Grande  Western  R.  Co.,  59  Hun 
(N.  Y.)454;  Hull  v.  Mitcheson,  64  N. 
Y.  639;  Monroe  v.  Douglass,  5  N.  Y. 
452;  Mason  v.  Wash,  i  111.  39;  Roots 
V.  Merriwether,  8  Bush  (Ky.)  401; 
Jones  V.  Tennessee  Bank.  8  B.  Mon. 
(Ky.)  122. 

in  Monroe  v.  Douglass,  5  N.  Y.  451, 


the  court  said:  "  Although  the  re- 
spondent, in  his  answer,  has  made 
frequent  reference  to  the  laws  of  Scot- 
land, and  alleged  that  by  them  he  ac- 
quired a  right  to  the  real  estate  in 
question,  yet  neither  he  nor  the  appel- 
lants have  set  forth  or  claimed  in  their 
pleadings,  or  proved,  that  the  laws  of 
Scotland  are  different  from  our  own, 
in  regard  to  the- construction  and  legal 


542 


Volume  IX. 


Hanner 


FOREIGN  LA  WS. 


of  Pleading. 


take  notice  of  the  laws  of  a  foreign  state.^ 

II.  Manneb  of  Pleading. —  A  foreiejn  law  must,  as  in  the  case 


\ 


effect  of  the  testamentary  settlement; 
nor  have  they  averred  or  proved  the 
existence,  in  that  country,  of  any  rule 
or  principle  of  law,  written  or  unwrit- 
ten, relating  to  that  subject,  which,  on 
comparison,  appears  different  from  our 
own.  It  is  a  well-settled  rule,  founded 
on  reason  and  authority,  that  the  lex 
fori,  or,  in  other  words,  the  laws  of 
the  country  to  whose  courts  a  party 
appeals  for  redress,  furnish,  in  all 
cases,  prima  facie,  the  rule  of  decision ; 
and  if  either  party  wishes  the  benefit  of 
a  different  rule  or  law,  as,  for  instance, 
the  lex  domicilii,  lex  loci  contractus,  or 
lex  loci  rei  sitce,  he  must  aver  and  prove 
it.  The  courts  of  a  country  are  pre- 
sumed to  be  acquainted  only  with  their 
own  laws;  those  of  other  countries  are 
to  be  averred  and  proved,  like  other 
facts  of  which  courts  do  not  take  judi- 
cial notice;  and  the  mode  of  proving 
them,  whether  they  be  written  or  un- 
written, has  been  long  established.  ' 

1.  Mason  v.  Wash,  i  111.  39;  Monroe 
v.  Douglass,  5  N.  Y.  447.  See  also 
Hull  V.  Mitcheson,  64  N.  Y.  639;  Law- 
son  V.  Pinckney,  40  N.  Y.  Super.  Ct. 
187;  Chumasero  v.  Gilbert,  24  111.  293. 

The  court  cannot  ordinarily  take 
judicial  notice  of  foreign  laws  and 
usages;  a  party  claiming  the  benefit  of 
them  by  way  of  justification  must  plead 
them.     Dainese  v.  Hale,  gi  U.  S.  13. 

Presumption  in  Absence  of  Pleading. — 
Where  a  foreign  law  is  not  properly 
pleaded  and  proved,  the  presumption  is 
that  it  is  the  same  as  that  of  the  state 
in  which  the  action  is  brought.  Hill 
V.  Grigsby,  32  Cal.  55;  Hickman  v.  Al- 
paugh,  21  Cal.  225;  Cox  v.  Mo^^row,  14 
Ark.  603;  Atkinson  v.  Atkinsort,  15  La. 
Ann.  491;  Crane  v.  Hardy,  i  Mich.  56; 
Cooper  V.  Reaney,  4  Minn.  528;  Brim- 
hall  V.  Van  Campen,  8  Minn.  13;  War- 
ren V.  Lusk,  16  Mo.  102;  Houghtaling 
V.  Ball.  19  Mo.  84;  State  v.  Patterson, 
2  Ired.  L.  (N.  Car.)  346;  Robinson  v. 
Dauchy,  3  Barb.  (N.  Y.)  20;  Green  v. 
Rugely,  23  Tex.  539;  Territt  v.  Wood- 
ruff, 19  Vt.  182;  Rape  V.  Heaton,  9  Wis. 
328;  Walsh  V.  Dart,  12  Wis.  635. 

"  The  statute  and  common  law  of 
our  sister  states  are  facts  to  be  proved, 
as  any  other  facts  in  a  cause,  by  the 
party  who  seeks  to  take  advantage  of 
any  difference  that  may  exist  between 
such  laws  and  our  own.     Our  courts 
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can  take  judicial  notice  of  no  law  but 
our  own  and  those  enacted  by  the  fed- 
eral government.  In  the  absence  of 
proof  concerning  the  laws  of  other 
states,  the  courts  presume  they  are  the 
same  as  our  own,  and  decide  accord- 
ingly." Brimhall  v.  Van  Campen,  8 
Minn.  13. 

In  the  case  of  Roots  v.  Merriwether, 
8  Bush  (Ky.)  397,  in  reviewing  the 
decision  of  the  lower  court,  Hardin,  J., 
said:  "  Before  the  final  hearing  of  the 
cause,  the  plaintiff,  for  the  purpose,  as 
we  must  infer,  of  enabling  the  court  to 
interpret  the  contract  according  to  the 
law  of  Illinois  with  reference  to  the 
relative  rights  and  liabilities  of  the  par- 
ties, offered  and  asked  leave  to  read 
in  evidence  '  the  Revised  Statutes  of 
the  state  of  Illinois  and  the  first  volume 
of  Breese's  Illinois  Reports,'  to  which- 
the  defendant  objected  on  the  ground 
of  the  irrelevancy  of  the  books  offered 
in  evidence;  and  the  court,  in  its  deci- 
sion and  judgment,  sustained  the  objec- 
tions for  the  following  reasons: 

'  The  allegation  of  the  amended  peti- 
tion, that  by  the  law  of  Illinois  the  de- 
fendant is  indebted  to  the  plaintiff  in 
the  amount  of  said  note,  does  not  seem 
to  the  court  to  be  an  averment  suffi- 
cient to  support  any  proof  of  what  the 
law  ol  Illinois  is. 

'  The  particular  statute  of  that  state, 
if  there  be  such,  which  would  fix  the 
liability  of  the  defendant,  is  not  men- 
tioned or  referred  to,  nor  is  there  any- 
thing in  the  averment  from  which  the 
defendant  or  the  court  could  infer  what 
law  of  Illinois  was  meant. 

'  The  averment  does  not  indicate 
whether  the  law  is  statutory,  or  has 
been  established  by  the  precedents  erf 
the  Illinois  courts. 

'  The  law  of  another  state,  when  de- 
pended upon  in  a  court  of  Kentucky,  is 
nothing  but  a  fact,  and  must  be 
pleaded,  as  any  other  fact,  with  suffi- 
cient distinctness,  that  the  court  upon 
a  statement  of  facts  may  judge  of  what 
is  the  effect  of  the  law. 

'  In  this  instance  the  court  is  required, 
if  the  plea  is  held  good,  to  take  the 
plaintiff's  conclusion  or  opinion  as  a 
fact,  and  no  fact  is  alleged  upon  which 
the  court  can  have  an  opinion  of  its 
own  as  to  the  effect  of  the  law.' 

"  We  have  thus  set  out  the  opinion 
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of  any  other  fact,  be  pleaded  with  such  distinctness  that  the  court 
may  judge  as  to  its  effect.* 


of  the  chancellor  at  length,  because  it 
substantially  expresses  our  own  views, 
and  accords  with  the  weight  of  author- 
ity on  the  question  under  consideration. 
Greenwade  v.  Greenwade,  3  Dana(Ky.) 
495;  Jones  V.  Tennessee  Bank,  S  B. 
Mon.  (Ky.)  122;  CoUett  v.  Keith,  2 
East  260;  Holmes  v.  Broughton,  10 
Wend.  (N.  Y.)  75.  It  results  that  the 
court  properly  determined  the  case  by 
the  law  of  this  state,  by  which  it  was 
admissible  for  the  defendant  to  allege 
and.  prove  in  his  defense  a  failure  of 
the  consideration  of  the  note,  and  we 
concur  in  the  conclusion  of  the  chan- 
cellor that  the  evidence  sustained  that 
defense." 

Where,  in  an  action  brought  in  Kan- 
sas by  an  administratrix,  the  petition 
alleged  the  appointment,  in  the  territory 
of  Colorado,  of  the  plaintiff  as  adminis- 
tratrix, and  her  subsequent  marriage, 
and  did  not  show^  what  effect  such  mar- 
riage had  by  the  laws  of  Colorado  upon 
her  authority  as  administratrix,  it  was 
presumed,  upon  demurrer,  in  accord- 
ance with  the  laws  of  Kansas,  that  it 
had  no  effect  thereon.  Kansas  Pac.  R. 
Co.  V.  Cutter,  16  Kan.  568. 

1.  Roots  V.  Merriwether,  8  Bush 
(Ky.)  397;  Phinney  v.  Phinnev,  17 
How.  Pr.  (N.  Y.  Supreme  Ct.)  197. 

In  allowing  a  demurrer  to  the  com- 
plaint in  the  case  of  Phinney  v.  Phin- 
ney, 17  How.  Pr.  (N.  Y.  Supreme  Ct.) 
197,  Justice  Roosevelt  said:  "  It  is 
contended  that  the  complaint  in  the 
present  suit  fails  to  conform  to  any  of 
these  requirements,  and  that  the  de- 
fendants, therefore,  are  neither  of 
them  bound  to  answer  the  same,  but 
are  each  entitled,  on  their  separate  de- 
murrers, to  a  judgment  of  dismissal 
with  costs.  A  brief  outline  will  be 
necessary  to  understand  the  nature  of 
the  objections.  Theodore  Phinney,  it 
appears,  assuming  the  facts  stated  in 
the  complaint  to  be  true,  at  the  time  of 
his  death,  was  a  planter  in  Cuba,  and 
was  the  owner  of  a  large  real  and  per- 
sonal estate,  including  negroes,  all  '  in 
the  said  island,'  of  the  value  of  about 
$400,000.  He  died  in  April,  1852, 
where  is  not  stated,  leaving  a  widow 
and  two  sons  and  two  daughters,  who, 
by  his  death,  it  is  said,  under  the  laws 
of  Spain  and  the  provisions  of  the  will 
of  the  deceased,  without  saying  that 
there  were  any  such  laws   or  will  or 


what  were  their  contents,  became 
'  seized  and  possessed  '  of  the  whole 
estate,  real  and  personal,  and  entitled 
to  and  interested  in  the  same  in  the  fol- 
lowing proportions:  one-half  to  the 
widow  and  one-eighth  to  each  of  the 
children.  This  kind  of  statement  in-  . 
volves  a  mere  conclusion  or  inference, 
in  which  the  plaintiffs,  it  will  readily 
be  seen,  may  be  greatly  mistaken. 
They,  in  effect,  express  an  opinion  of 
the  law,  and  ask  the  court  blindly  to 
adopt  it,  without  giving  to  the  court 
the  necessary  materials  to  test  its  cor- 
rectness. Foreign  laws,  as  well  as  pri- 
vate wills,  are  mere  facts,  and,  like 
other  facts,  must  be  set  forth  and 
proved.  It  is  for  the  court,  and  not  the 
parties,  to  determine  their  legal  effect 
when  produced.  The  propriety  of  this 
rule  will  be  illustrated  by  another  state- 
ment in  this  same  complaint.  One  of 
the  daughters  of  the  deceased,  in  1845, 
married  Mr.  West  at  Newport,  in  Rhode 
Island,  '  whereby,'  says  the  complaint, 
'  he  became  entitled  absolutely  to  all 
her  personal  estate,  and  to  the  income 
of  all  her  real  estate  for  life,  as  tenant 
by  the  curtesy.'  Here,  it  will  be 
observed,  the  court  is  called  upon  to 
assume  that  the  laws  of  Cuba  are  the 
same  as  the  laws  of  Rhode  Island,  and 
the  laws  of  Rhode  Island  the  same  as 
the  laws  of  New  York,  without  any 
direct  averment  of  the  assumed  fact, 
and  without  any  probability  of  its 
existence." 

Sufficient  Compliance  with  Bnle. —  In 
the  case  of  Berney  v.  Drexel,  33  Hun 
(N.  Y.)  34,  after  setting  forth  the  will 
and  codicil  of  Robert  Berney,  which 
appears  to  have  been  made  and  pub- 
lished in  England,  while  he  was  domi- 
ciled and  residing  in  Paris,  the  com- 
plaint "  avers  '  that  under  and  by 
virtue  of  the  laws  of  France,  where  the 
testator  had  his  domicile,  the  title  to  all 
the  personal  property  of  which  said 
testator  was  possessed  at  the  time  of  his 
decease,  vested  immediately  thereafter 
in  the  plaintiffs,  other  than  the  widow 
*  *  *  the  residuary  legatees  named 
in  said  will,  their  title  being  subject, 
however,  to  the  payment  of  the  par- 
ticular legacies  by  said  will  bequeathed 
and  of  the  annuities  therein  given.' 
The  first  question  presented  is  whether 
this  averment  is  a  sufficient  allegation 
of  ownership  to  entitle  the  plaintiffs  ta 
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maintain  an  action  to  recover  for  the 
conversion  of  a  portion  of  the  personal 
property  of  which  the  testator  was  pos- 
sessed at  the  time  of  his  death.  The 
Special  Term  held  that  it  was  sufficient 
upon  demurrer,  and  we  are  of  opinion 
that  that  conclusion  is  correct.  It  is 
necessary  in  an  action  to  recover  for 
conversion  that  the  plaintiff  should 
show,  by  his  complaint,  title  to  the 
property  alleged  to  be  converted,  or  his 
right  to  the  possession  thereof.  Either 
of  these  is  sufficient  to  entitle  him  to 
maintain  the  action.  In  this  case  the 
averment  is  of  title  under  and  by  virtue 
of    the    laws  of    France.     This,  it  is 
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alleged,  is  an  allegation  of  a  lega) 
proposition  or  conclusion,  and  not  of  a 
fact.  We  are  of  opinion,  however,  that 
it  is  an  allegation  of  fact,  under  which, 
at  the  trial  of  the  issue,  the  plaintiffs 
would  be  at  liberty  to  prove  the  laws  of 
France,  for  the  purpose  of  establishing 
the  fact  that  the  title  to  the  personal 
property  vested  immediately  upon  the 
decease  of  the  testator  in  them ;  and  on 
that  fact  being  so  proved,  the  legal 
result  would  be  that  such  title  would 
draw  to  it  the  right  of  possession  and 
show  full  authority  to  maintain  the 
action." 
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See  article  MONOPOLIES. 


FORFEITURES. 

See  article  PENALTIES  AND  PENAL  ACTIONS. 


FORGERY. 

By  Robert  Grattan. 


I  Jfeisdiction,  547. 
H  Venue,  548. 
in.  Indictment,  550. 

1.  Generally^  550. 

2.  Reasonable  Certainty,  552. 

3.  Allegations  of  Forgery,  555. 

a.  Generally,  555. 

b.  Feloniously,  556. 

c.  Falsely,  556. 

d.  Disjunctive  Averments,  557. 

4.  Scienter,  558. 

5.  Averment  of  Extrinsic  Facts,  559. 

a.  Instrument  Apparently  Fraudulent,  559. 

b.  Instrument  Not  Apparently  Fraudulent,  562. 

6.  Description  of  Instrument,  567. 

a.  Generally,  zSy. 

b.  Name  by  which  it  is  Usually  Known,  568. 

7.  Setting  Out  Instrument,  K^i\. 

a.  Generally,  571, 

b.  Matters  Not  Essential  to  Validity  of  Instrument,  572 

c.  Tenor  and  Purport,  e^T^. 

d.  Lost  Instrument,  578. 

8.  Averment  of  Intent  to  Defraud,  580. 

a.  Generally,  580. 

b.  Intent  to  Defraud  Particular  Person,  581. 

c.  General  Intent  to  Defraud,  582. 

d.  Party  Whose  Name  is  Forged,  585. 

e.  Charging  the  Intention,  586. 
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9.  Needless  Allegations,  588. 

a.  Generally,  588. 

b.  Value,  590. 

c.  Name  of  Person  to  Whom  Instrument  was  Passed,  591. 

10.  Variance,  592. 

a.  Generally,  592. 

b.  Instrument  Set  Out  by  its  Tenor ^  593, 

c.  Immaterial  Variances,  594, 

d.  Variance  as  to  Names,  598. 

11.  joinder  of  Counts  and  Causes  of  Action,  600. 

a.  Different  Grades  of  Same  Offense,  600. 

b.  Distinct  and  Substantive  Offenses,  604. 

c.  Remedy  for  Misjoinder,  604. 

12.  Alteration  of  Instruments,  605. 

a.  Generally,  605. 

b.  Setting  Out  Alteration,  606. 

13.  Indictment  Following  Language  of  Statute,  607. 

a.  Generally,  608. 

b.  Limitations  of  Rule,  608. 

IV.  Veedict,  610. 

CROSS-REFERENCE. 

AS  to  the  Related  Crime  of  Counterfeiting^  see  article  COUNTER- 
FEITING, vol.  5,  p.  266. 

I.  JuElSDlCTION. —  The  usual  rules  relating  to  jurisdiction  apply 
to  the  crime  of  forgery,  and  the  state  or  federal  courts  respec- 
tively possess  jurisdiction  according  to  the  subject-matter  of  the 
instrument  forged.* 

1.  See  articles  Counterfeiting;  Ju-  to  cover  the  crime.     It  was  held  that 

RISDICTION.  the    punishment    of     the    crime    was 

Kational  Bank  Officers.  —  Where  a  within  the  jurisdiction  of  the  state 
forged  promissory  note  was  entered  courts,  notwithstanding  the  provision 
upon  the  books  of  a  national  bank  for  of  U.  S.  Rev.  Stat.,  §  5209,  that  every 
the  purpose  of  deceiving  the  United  president,  clerk,  or  agent  of  any 
States  bank  examiner,  it  was  held  that  national  bank  who,  without  authority 
the  state  courts  had  jurisdiction  of  the  from  the  directors,  draws  any  order  or 
offense  of  forgery,  notwithstanding  the  bill  of  exchange,  shall  be  deemed  guilty 
facts  that  such  false  entry  is  a  distinct  of  a  misdemeanor,  and  the  Act  of  Con- 
crime  and  that  the  United  States  courts  gress,  March  3,  1875,  which  provides 
have  exclusive  jurisdiction  to  deter-  that  the  Circuit  Courts  of  the  United 
mine  the  falsity  of  the  entries.  State  States  shall  have  exclusive  cognizance 
V.  Cross,  loi  N.  Car.  770;  Com. ».  Lu-  of  all  causes  and  offenses  cognizable 
berg,  94  Pa.  St.  85,  i  Crim.  L.  Mag.  under  the  authority  of  the  United 
779.  States  except  as  otherwise  provided  by 

Upon  trial  of  the  defendant  for  for-  law.      Hoke   v.    People,    10   Crim.    L. 

gery,   it   appeared    that    a    draft   was  Mag.  274. 

drawn  by  one  national  bank  upon  an-  The  Forgery  in  Another  State  of  Titles 

other;    that  the  defendant  was  book-  to  Lands  in  Texas,  or  of  any  instrument 

keeper     in     the     bank,    and    without  affecting  the  titles  to  lands  in  this  state, 

authority  filled  a  draft  signed  in  blank  is  an  offense  against  the  laws  of  the 

by  the  assistant  cashier,  issued  it,  and  latter  state,  and  subject  to  the  jurisdic- 

fraudulently  changed  his  book  entries  tion  conferred  by  article  454  of  its  penal 
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n.  Venue. —  The  crime  of  forgery,  like  other  criminal  offenses, 
should  be  prosecuted  in  the  county  or  district  where  the  crime 
is  committed.*  Where  the  offense  charged  is  the  uttering 
and  publishing  of  a  forged  instrument  with  intent  to  defraud,  the 
place  where  the  instrument  was  so  uttered  and  published,  and 
not  the  place  where  the  forgery  was  committed,  determines  the 
jurisdiction  of  the  court;*  the  reason  of  the  rule  being  that  the 


code.  Hanks  v.  State,  13  Tex.  App. 
2S9. 

Forgery  of  Time  Check. — Where  a  per- 
son forges  and  utters,  at  Kansas  City, 
Missouri,  a  lime  check  upon  a  railroad 
company  having  its  treasurer  and  treas- 
ury within  the  state  of  Kansas,  and 
such  check  is  paid  off,  upon  the  sup- 
position that  the  check  is  a  true  and 
valid  instrument,  by  the  agent  of  the 
company  at  Kansas  City  who  has 
authority  to  pay  the  valid  obligations 
of  the  company,  the  forgery  is  wholly 
consummated  in  Missouri,  although 
afterwards  the  agent  sends  the  check 
to  the  treasurer  of  the  company  at 
Topeka,  Kansas,  and  is  given  credit 
therefor  on  his  accounts  as  so  much 
cash.  Matter  of  Carr,  28  Kan.  i,  14 
Cent.  L.  J.  495. 

Bepresenting  Instrument  to  be  Valid. — 
Though  the  forged  instrument  was  first 
delivered  by  the  prisoner  out  of  the 
jurisdiction  of  the  court,  yet  his  subse- 
quent assertion  that  it  is  good,  and  his 
thereby  obtaining  more  money  on  the 
security  of  it,  within  the  jurisdiction, 
is  a  sufficient  passing.  Gotobed's  Case, 
6C.  H.  Rec.  (N.  Y.)  25. 

1.  Thulemeyer  v.  State,  34  Te.\. 
Crim.  Rep.  619;  Strang  v.  State,  32 
Tex.  Crim.  Rep.  219;  Hocker  v.  State, 
34  Tex.  Crim.  Rep.  359;  Mason  v. 
State,  32  Tex.  Crim.  Rep.  95. 

The  fact  that  the  indictment  alleges 
that  the  instrument  was  forged  in  a 
certain  county,  while  the  evidence 
shows  that  it  was  merely  passed  there, 
will  not  be  fatal  to  the  indictment. 
Hocker  v.  State,  34  Tex.  Crim.  Rep. 
359.  But  see  Com.  v.  Fagan,  12  Pa. 
Co.  Ct.  Rep.  613,  2  Pa.  Dist.  Rep.  401, 
where  it  was  held  that  where  the  order 
purported  to  be  dated  in  A.  county, 
and  goods  were  furnished  thereon  in  B. 
county,  but  there  was  no  evidence  that 
the  order  was  made  and  published  in 
A.  county,  an  indictment  could  not  be 
sustained  in  that  county. 

English  Statutes. — By  24  and  25  Vict., 
c.  98,  ^  41,  the  prisoner  may  be  in- 
dicted, tried,  and  punished  inanycounty 


or  place  in  which  he  shall  be  appre- 
hended or  in  custody,  in  the  same 
manner  in  all  respects  as  if  the  offense 
had  been  committed  in  that  county  or 
place.  Where  the  offense  is  committed 
upon  the  high  seas,  the  offender  is  in- 
dictable where  apprehended  or  in  cus- 
tody, as  upon  land.  24  and  25  Vict.,  c. 
98,  §  50. 

Accused  in  Ctistody.  —  On  an  indict- 
ment for  forgery  at  common  law,  it  is 
not  necessary  to  prove  that  the  party 
charged  was  in  custody  before  the  time 
of  the  trial,  in  order  to  give  jurisdic- 
tion under  11  Geo.  IV.  and  i  Will.  IV.,  c. 
66,  §24.  Reg  V.  Smithies,  T.  &  M.  190, 
I  Den.  C.  C.  498,  19  L.  J.  M.  C.  31,  4 
Cox  C.  C.  94,  13  Jur.  1034. 

Where  a  prisoner  was  tried  for  for- 
gery in  the  county  where  he  was  in 
custody,  under  11  Geo.  IV  and  i  Will. 
IV.,  c.  66,  §  24,  the  forgery  might  be 
alleged  to  have  been  committed  in  that 
county,  and  there  need  not  be  any 
averment  that  the  prisoner  was  in  cus- 
tody there.  Rex  v.  James,  7  C.  &  P. 
553,  32  E,  C.  L.  628. 

2.  Bishop  V.  State,  30  Ala.  40;  Lind- 
sey  V.  State,  38  Ohio  St.  507;  People  v. 
Rathbun,  21  Wend.  (N.  Y.)  509;  State 
V.  Hudson,  13  Mont.  112;  Foute  v. 
State,  15  Lea  (Tenn.)  712;  Mason  v. 
State,  32  Tex.  Crim.  Rep.  95.  See  also 
McGuire  v.  State,  37  Ala.  161 ;  In  re 
Carr,  14  Cent.  L.  J.  495. 

Compare  U.  S.  v.  Wright,  2  Cranch 
(C.  C.)  296;  U.  S.  V.  Plympton,  4  Cranch 
(C.  C.)  309. 

In  Bishop  v.  State,  30  Ala.  40,  the 
court,  after  citing  with  approval  the 
case  of  People  v.  Rathbun,  21  Wend. 
(N.  Y.)  509,  proceeded,  upon  the  prin- 
ciples and  authorities  therein  cited,  to 
lay  down  the  following  propositions: 
"  First,  so  long  as  the  forged  instru- 
ment remains  in  the  hands  of  an  inno- 
cent agent  of  the  forger,  the  crime  of 
uttering  is  not  perpetrated.  Second, 
when  the  agent,  being  himself  inno- 
cent, utters  or  publishes  the  forged 
instrument  as  true,  the  offense  of  utter- 
ing is  complete,  and  the  guilty  princi- 
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crime  of  uttering  and  publishing  is  not  complete  until  the  paper, 
is  transferred  and  comes  to  the  hands  of  some  person  other  than 
the  defendant.* 

The  FosBession  of  a  Forged  Instrument,  or  the  uttering  of  it  by  one  in 
the  county  in  which  the  indictment  is  found,  is  strong  evidence 
that  the  forgery  of  the  instrument  was  committed  by  the  defend- 
ant in  the  same  county.* 


pal,  though  in  a  distant  county,  is  re- 
garded as  the  author  of  the  crime;  and 
the  crime  is  regarded  as  committed  by 
him,  at  the  place  where  the  agent 
uttered  the  forged  instrument.  In 
such  case  the  agent  is  the  mere  instru- 
ment of  his  principal,  and  is  no  more 
guilty  than  any  other  instrumentality 
which  a  felon  may  employ  to  accom- 
plish his  ends.  For  all  criminal  pur- 
poses, the  agency  is  as  unimportant  as 
a  mail-carrier  who  bears  a  letter  con- 
taining a  forgery.  Third,  if  the  party 
who  utters  the  forged  instrument  be  an 
accomplice,  the  rule  of  principal  and 
accessory  before  the  fact  in  the  crime 
of  uttering  determines  the  guilt  of  the 
respective  parties." 

The  defendant  being  sheriff  and  jailer 
of  Loudon  county,  Tenn.,  enclosed  false 
and  fraudulent,  altered  and  forged  ac- 
counts, sworn  and  certified  to  as  re- 
quired by  law,  in  a  letter  to  the  comp- 
troller at  Nashville,  and  received  in 
return  a  warrant  on  the  treasurer, 
which  the  defendant  sent  to  the  treas- 
urer at  Nashville,  and  which  was  paid 
by  check  on  the  Bank  of  Knoxville,  the 
money  being  received  there  by  the  de- 
fendant. The  court  held  that  the  de- 
fendant was  indictable  at  Nashville  for 
passing  forged  paper.  Foute  v.  State, 
15  Lea  (Tenn.)  712. 

Montana  Statute. — The  mailing  of  the 
instrument  is  not  an  act  requisite  to  the 
consummation  of  the  offense  of  uttering 
a  forged  instrument,  there  being  no 
uttering  in  such  case  until  the  receipt 
of  the  letter,  and  therefore  the  above 
rule  is  not  changed  by  section  32  of  the 
Criminal  Practice  Act,  providing  that 
when  a  crime  has  been  committed 
partly  in  one  county  and  partly  in  an- 
other, or  the  acts  or  effects  constituting 
or  requisite  to  the  consummation  of  the 
offense  occur  in  two  or  more  counties, 
the  jurisdiction  is  in  either.  State  v. 
Hudson,  13  Mont.  112. 

Absence  from  State  No  Defense. — If  the 
forged  instrument  has  been  uttered  and 
published  in  the  state  with  intent  to 
defraud,    by    means    of    an    innocent 


agent  there,  it  is  no  defense  to  the  in- 
dictment, in  the  proper  county  in  such 
state,  to  show  that  the  accused  was 
never  within  the  state,  or  that  he  owes 
allegiance  to  another  state  or  govern- 
ment. Lindsey  v.  State,  38  Ohio  St. 
507. 

Application  for  Bounty  Land. — Trans- 
mitting false  papers  to  the  pension 
office  at  Washington  in  support  of  an 
application  for  bounty  lands  is  held  to 
be  an  offense  committed  at  the  place 
from  which  such  papers  were  sent,  and 
not  at  Washington,  where  they  were 
received.  U.  S.  v.  Bickford,  4  Blatchf. 
(U.  S.)  337,  12  Law  Rep.  N.  S.  273. 

1.  People  V.  Rathbun,  21  Wend.  (N. 
Y.)  509;  State  V.  Hudson,  13  Mont. 
112;  Lindsey  v.  State,  38  Ohio  St.  511; 
Bishop  V.  State,  30  Ala.  40. 

In  Lindsey  v.  State,  38  Ohio  St.  511, 
the  court  said:  "The  crime  of  utter- 
ing and  publishing  is  not  complete 
until  the  paper  comes  to  the  hands  of 
some  one  other  than  the  accused,  and 
if  it  be  sent  by  mail  for  the  purpose  of 
being  there  used,  the  crime  is  not  con- 
summated until  it  is  received  by  the 
person  to  whom  it  is  to  be  delivered. 
It  is  a  fundamental  principle  that  a 
person  is  responsible  criminally  for 
acts  committed  by  his  procurement  as 
well  as  for  those  done  in  person.  The 
inherent  power  of  the  state  to  punish 
the  uttering  and  publication  of  forged 
instruments  within  its  territorial  limits, 
without  regard  to  the  place  where  the 
forgery  was  committed,  or  purpose  was 
formed,  is  essential  to  the  protection  of 
her  people." 

2.  State  V.  Allen,  116  Mo.  548;  State 
V.  Yerger,  86  Mo.  33. 

The  jury  may  infer  from  these  facts 
that  the  forgery  of  the  writing  was  com- 
mitted in  that  county.  State  v.  Poin- 
dexter,  23  W.  Va.  805. 

Proof  that  the  defendant  attempted 
to  pass  in  S.  county  a  note  which  he 
had  forged  is,  in  the  absence  of  proof 
to  the  contrary,  evidence  that  the  for- 
gery was  committed  in  S.  county. 
Bland  v.  People,  4  111.  364. 
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irnder  the'  Laws  of  the  United  States  forgeries  must  be  tried  in  the  dis- 
trict where  the  crime  is  committed.* 

m.  Indictkent  —  1.  Generally.  —  The  offense  of  forgery  is  in 
its  nature  somewhat  similar  to  the  offense  of  counterfeiting,  and 
the  indictment  for  the  two  offenses  possesses  the  same  general 
outlines.* 

There  Are  Three  Essential  Elements  in  the  crime  of  forgery,  viz.  :  first, 
a  writing  apparently  valid ;  second,  a  fraudulent  intent  on  the 
part  of  the  accused  ;  and  third,  the  falsity  of  the  writing,  or  the 
fact  that  the  name  signed  thereto  is  fictitious ;  all  of  which  ele- 
ments must  be  alleged  and  proved.' 


Compare  Com.  v,  Parmenter,  5  Pick. 
(Mass.)  279,  where  the  court  said;  "  It 
was  not  sufficiently  proved  that  the 
offense  was  committed  in  the  county  of 
Worcester,  The  evidence  was  only 
that  the  note  was  here  uttered.  It  is 
clear  from  authority  that  the  offense  of 
forging  in  the  county  cannot  be  in- 
ferred from  the  fact  of  uttering  and 
publishing  in  the  county." 

Date  of  Instrtiment  —  Evidence  of 
Place. — The  date  of  a  check  was  held 
evidence  of  the  place  of  making  where 
it  was  shown  that  the  defendant  was 
in  that  place  at  that  time,  and  had  the 
check  in  his  possession.  State  v. 
Jones,  I  McMull.  L.  (S.  Car.)  236,  36 
Am.  Dec.  257. 

Presumption  of  Place. — A  check  drawn 
in  Philadelphia  on  Boston,  in  favor  of 
the  prisoner,  who  was  then  in  Phila- 
delphia, and  who  produced  the  altered 
check  in  Boston,  if  there  be  no  evi- 
dence that  it  was  altered  elsewhere  is 
prima  fade  evidence  that  it  was  altered 
in  Massachusetts,  that  being  the  first 
state  where  it  was  known  to  be  altered. 
U.  S.  V.  Britton,  2  Mason  (U.  S.)  464. 

1.  U.  S.  V.  Britton,  2  Mason  (U.  S.) 
464.  See  also  U.  S.  v.  Barney,  5 
Blatchf.  (U.  S.)  294,  3  Int.  Rev.  Rec. 
46;  U.  S.  V.  Bickford,  4  Blatchf.  (U.  S.) 
337,  12  Law  Rep.  N.  S.  273. 

The  Act  of  March  3,  1825,  §  3(4  Stat. 
115),  being  confined  to  offenses  com- 
mitted in  places  the  sites  whereof  had 
been  ceded  to  and  were  under  the  juris- 
diction of  the  United  States  at  the  time 
of  its  enactment,  does  not  embrace  ut- 
tering a  false  paper  within  the  precincts 
of  a  custom-house.  U.  S.  v.  Barney,  5 
Blatchf.  (U.  S.)  294,  3  Int.  Rev.  Rec.  46. 

2.  See  article  Counterfeiting,  vol. 
5,  p.  266. 

The  similarity  between  forgery  and 
counterfeiting  is  especially  evident  in 


indictments  for  counterfeiting  bank- 
notes, this  form  of  counterfeiting  being 
treated  by  some  writers  under  the  head 
of  forgery  pure  and  simple. 

8.  State  V.  Gavigan,  36  Kan.  326; 
State  V.  Ford,  38  La.  Ann.  798  [citing 
2  Bish.  on  Crim.  Proc.  (3d  ed.),  t^  400; 
2  Bish.  Crim.  Law  (7th  ed.),  §  523]. 

In  People  v.  Munroe,  100  Cal.  664, 
the  essential  ingredients  of  the  offense 
of  forgery  were  held  to  be:  First, 
a  false  making  of  some  instrument; 
second,  a  fraudulent  intent;  third,  the 
fact  that  if  genuine,  the  writing  might 
injure  another.  Citing  People  v.  Frank, 
28  Cal.  514;  Ex  p.  Finley,  66  Cal.  263. 
Distinguishing  People  v,  Tomlinson, 
35  Cal.  506. 

Uttering  and  Passing.  —  In  People  v. 
Smith,  103  Cal.  565,  the  court  said: 
"  To  constitute  forgery  by  uttering  or 
passing  a  forged  instrument  as  defined 
in  section  470  of  the  Penal  Code,  three 
important  factors  are  requisite:  i.  It 
must  be  uttered,  published,  passed,  or 
attempted  to  be  passed,  as  true  and 
genuine;  2.  It  must  be  known  by  the 
person  uttering  or  passing  it  to  be 
false,  altered,  forged,  or  counterfeited; 
3.  It  must  be  with  intent  to  prejudice, 
damage,  or  defraud  some  person. 
These  three  essential  elements  going 
to  constitute  the  crime  must  all  be 
present,  and  must  all  be  substantially 
charged  in  the  indictment  or'  informa- 
tion." 

Where  Official  Capacity  of  Accused  Is  at 
Issue.  —  Where  it  appeared  that  the 
utterance  and  publication  as  true  of  a 
false  and  altered  instrument  could  tend 
to  any  one's  prejudice  only  when  it 
was  uttered  and  published  by  the  ac- 
cused in  a  certain  official  capacity,  it 
was  held  that  the  failure  to  charge  in 
the  information  that  the  offense  was 
committed   by  the  defendant    in    that 
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At  Common  law. —  The  indictment  at  common  law  was  very  tech- 
nical, requiring  many  allegations  and  matters  of  minute  descrip- 
tion.* 

By  Statute. —  The  common-law  particularity  in  stating  the  offense 
has,  however,  in  a  great  measure  been  dispensed  with  by  statute, 
and  in  statutory  cases  it  is  sufficient  to  bring  the  offense  fairly 
within  the  terms  of  the  definition  of  the  offense  as  laid  down 
therein.* 


official  capacity  would  render  the  infor- 
mation fatally  defective.  State  v. 
Anderson,  30  La.  Ann.  557. 

Without  Lawful  Authority. — In  order 
to  corrstitute  a  good  indictment  for  for- 
gery it  must  be  averred,  or  the  indict- 
ment must  contain  equivalent  aver- 
ments, that  the  instrument  in  writing 
was  made  without  lawful  authority. 
Shanks  v.  State,  25  Tex.  Supp.  340. 
Nor  is  the  state  relieved  from  the  bur- 
den of  proving  that  the  instrument  in 
writing  was  made  without  lawful 
authority,  because  the  allegation  is  of 
a  fact  negative  in  its  character. 
Shanks  v.  State,  25  Tex.  Supp.  340. 

Statutory  Particulars.  —  An  allegation 
that  the  instrument  was  fictitious  adds 
nothing  to  the  statement  of  the  crime 
unless  the  statutory  particulars  in 
which  it  is  fictitious  are  also  alleged. 
People  V.  Eppinger,  105  Cal.  36. 

1.  Indictment  at  Common  Law.  —  The 
indictment  at  common  law  alleged: 
"  That  L.  Y.,  late  of,  etc.,  falsely,  un- 
lawfully, and  wickedly  devising,  con- 
triving, and  intending  one  A.  K.,  late 
of  the  same  parish  and  county,  yeo- 
man, unjustly,  maliciously,  and  injuri- 
ously to  aggrieve,  oppress,  and  im- 
poverish, on.  etc.,  with  force  and  arms, 
at,  etc.,  aforesaid,  of  his  wicked  mind, 
invention,  and  imagination,  unlaw- 
fully, knowingly,  subtly,  and  falsely, 
did  forge  and  counterfeit  a  certain 
writing  engrossed  on  parchment,  in 
form  and  to  the  likeness  and  similitude 
of  a  writ  of  our  lord  the  king,  of  fieri 
facias,  to  the  tenor  following,  that  is  to 
say,  George,  etc.  [here  set  out  the 
forged  writ  with  accuracy.]  And  the 
jurors,  etc.,  do  further  present,  that 
the  said  L.  Y.  of  his  wicked  mind,  in- 
vention, and  imagination,  afterwards, 
to  wit,  on,  etc.,  at,  etc.,  aforesaid,  the 
said  false,  forged,  and  counterfeit  writ- 
ing, falsely  forged,  purporting  to  be  a 
writ  of  fieri  facias,  subtly,  falsely, 
knowingly,  and  deceitfully,  did  pro- 
nounce and  publish,  and  then  and 
there,   to   wit,   on   the    same,   etc.,   at. 


etc.,  aforesaid,  subtly,  falsely,  know- 
ingly, and  deceitfully,  as  a  true  writ  of 
our  said  lord  the  king,  of  fieri  facias, 
did  cause  to  be  delivered  to  the  then 
sheriff  of  Salop,  for  execution  to  be 
made  thereof,  and  afterwards,  to  wit, 
on,  etc.,  at,  etc.,  aforesaid,  did  cause 
to  be  seized  and  taken,  divers  goods 
and  chattels  of  the  said  A.  K.  by  pre- 
tense of  that  writ,  to  the  great  damage 
and  oppression  of  the  said  A.  K.,  to  the 
evil  example,  etc.,  and  against  the 
peace,  etc.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do 
further  present,  that  the  said  L.  Y. 
on,  etc.,  with  force  and  arms,  at,  etc., 
aforesaid,  of  his  wicked  mind,  inten- 
tion, imagination,  a  certain  false, 
forged,  and  counterfeit  writing,  en- 
grossed on  parchment,  falsely  forged, 
in  form  and  to  the  likeness  and  simili- 
tude of  a  writ  of  our  said  lord  the  king, 
of  fieri  facias,  issuing  out  of  the  said 
court  of  our  said  lord  the  king,  of  Com- 
mon Pleas,  unlawfully,  subtly,  know- 
ingly, and  deceitfully,  did  pronounce 
and  publish,  as"a  true  writ  of  our  said 
lord  the  king,  whose  tenor  follows, 
that  is  to  say  [set  out  the  writ],  he  the 
said  L.  Y.  then  and  there,  to  wit,  on 
the  same,  etc.,  at,  etc.,  aforesaid,  well 
knowing  the  same  to  be  falsely  forged 
and  counterfeited,  and  the  same,  then 
and  there,  to  wit,  on  the  same,  etc., 
at,  etc.,  aforesaid,  unlawfully,  subtly, 
knowingly,  and  deceitfully,  did  cause 
to  be  delivered  to  the  then  sheriff  of 
Salop,  for  execution  to  be  made  thereof, 
and  afterwards,  to  wit,  on  the  same, 
etc.,  at,  etc.,  aforesaid,  did  cause  to  be 
seized  and  taken,  divers  goods  and 
chattels  of  the  said  A.  K.  by  virtue  of 
that  writ,  to  the  great  damage  and 
oppression  of  the  said  A.  K.,  to  the  evil 
example,  etc.,  and  against  the  peace, 
etc."     3  Chitty's  Crim.  Law  1044. 

2.  See  infra.  III.  13.  htdictment  Fol- 
lowing Language  of  Statute.  Poage  v. 
State,  3  Ohio  St.  235 ;  Lougee  v.  State,  11 
Ohio  6q;  State  v.  Morton,  27  Vt.  310. 

Alabama. —  A  written  order  for  a  pint 
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2.  Reasonable  Certainty. — The  standard  of  exactness  adopted  by 
the  courts  in  most  cases  is  that  the  indictment  shall  state  the 


of  whisky,  to  which  the  name  of  a  per- 
son is  signed  without  his  authority,  is 
within  the  statute  defining  forgery  in 
the  second  degree  (Code,  i^  4340);  and 
an  indictment  which  charges  the  for- 
gery of  such  an  instrument,  setting  it 
out  in  tuFc  verba,  charges  forgery  in  the 
second  degree,  and  nothing  else. 
Anderson  v.  State,  65  Ala.  553. 

Georgia.  —  The  Georgia  Act  of  Dec. 
25,  1SS3,  enacting  "  that  if  any  person 
shall  sell,  lease,  rent,  or  otherwise  con- 
vey to  another  any  lot  or  parcel  of  land 
or  the  timber  thereon,  the  title  of  which 
is  forged  or  the  grant  or  any  deed  or 
conveyance  thereof  is  forged,  knowing 
the  same  to  be  forged,  *  *  *  shall 
be  guilty  of  a  felony,"  etc.,  is  very 
broad,  and  the  strict  pleading  in  for- 
gery is  not  required  by  this  statute,  but 
the  indictment  is  sufficient  if  it  de- 
scribes substantially  the  title  alleged 
to  be  forged;  and  a  demurrer  that  it  is 
not  set  out  in  hac  verba  is  not  good; 
nor  is  a  demurrer  that  it  does  not 
allege  that  the  acts  of  the  defendant 
were  done  with  intent  to  defraud  or  in- 
jure any  one,  the  statute  not  requiring 
such  allegation.  Watson  v.  State,  78 
Ga.  349 

Illinois.  —  An  indictment  which 
charged  that  Charles  Crofts, '  a  certain 
falsely  made,  forged,  and  counter- 
feited check,  for  the  payment  of 
money,  called  a  Canal  check,  felo- 
niously did  utter,  publish,  and  pass," 
which  check  was  set  out  in  the  indict- 
ment in  hac  verba,  and  was  for  $100, 
drawn  on  the  Branch  Bank  in  Chicago, 
payable  ninety  days  after  date,  to  the 
order  of  the  treasurer  of  the  Illinois  and 
Michigan  Canal,  signed  by  the  presi- 
dent, and  countersigned  by  the  acting 
commissioner,  and  indorsed  in  blank 
by  the  treasurer,  '  with  intent  to  de- 
fraud the  board  of  canal  commission- 
ers of  the  Illinois  and  Michigan  Canal, 
he,  the  said  Charles  Crofts,  then  and 
there  well  knowing  the  said  check  to 
be  forged  and  counterfeited,'  etc.,  was 
held  to  be  sufficient  under  the  Illinois 
statute."     Crofts  v.   People,  3  111.  442. 

Indiana. — An  indictment  for  forgery 
alleging  that  the  defendant,  naming 
him,  "  on,"  etc.,  "  at,"  etc.,  "  unlaw- 
fully, feloniously,  and  falsely  did  forge 
and  counterfeit  a  certain  promissory 
note  for  the  payment  of  money,  which 
said  forged  and  counterfeit  note  is  as 


follows,  to  wit "  (here  followed  a  copy 
of  the  entire  note  in  words  and  figures, 
showing  it  to  have  been  payable  at  and 
to  a  certain  bank,  named)"  with  intent 
to  defraud  "  certain  persons,  naming 
them,  "  who  were  doing  business  under 
the  firm  name  of,"  etc.,  naming  such 
bank,  "  contrary,"  etc.,  was  held  suffi- 
cient upon  motion  to  quash.  Sharley 
v.  State,  54  Ind.  168. 

Kentucky.  —  Where  the  indictment 
charged  that  the  defendant  wilfully  and 
feloniously  did  make,  write,  sign,  and 
forge  the  name  of  A.  to  a  paper  pur- 
porting on  its  face  to  be  a  promissory 
note  of  said  A.  to  B.  &  Co.,  the 
words  and  figures  of  which  are  set  out, 
and  that  said  name  was  so  signed, 
made,  written,  and  forged  by  him  with- 
out knowledge,  consent,  or  authority 
of,  and  with  intent  to  perpetrate  a 
fraud  on  said  A.,  and  also  on  B.  &  Co., 
it  was  held  that  the  indictment  con- 
tained a  statement  of  all  the  acts  neces- 
sary to  constitute  the  offense  of  for- 
gery, and  that  a  demurrer  to  the  same 
was  properly  overruled.  Hughes  v. 
Com.,  89  Ky.  227. 

Missouri.  —  An  indictment  drawn  in 
conformity  with  the  statute,  and  alleg- 
ing substantially  that  "defendant  wil- 
fully, feloniously,  and  with  intent  to 
chfeat  and  defraud,  did  falsely  make 
and  forge  a  certain  instrument  of  writ- 
ing, to  wit,  a  promissory  note,  purport- 
ing to  be  the  act  of  one  C.  W.  Johns- 
ton, a  fictitious  name  and  fictitious 
person,  by  which  a  pecuniary  demand 
and  obligation  was  created  for  the  pay- 
ment of  $125  by  the  said  Johnston  to 
the  order  of  the  Continental  Insurance 
Company  of  New  York,  a  corporation 
organized  under  the  laws  of  New  York, 
which  said  false  instrument  and  note 
is  of  the  tenor  following  [and  then  fol- 
lows a  copy  of  the  note],  is  not  lacking 
in  any  averment  necessary  to  prefer 
the  charge  of  forgery  in  the  third  de- 
gree," and  is  sufficient.  State  v.  Jack- 
son, 90  Mo.  156. 

New  York.  —  An  indictment  for  for- 
gery which  alleges  that  the  defendant 
"  did  falsely  make,  forge,  and  counter- 
feit "  an  instrument  within  the  descrip- 
tion of  the  statute,  and  in  which  the 
instrument  so  alleged  to  be  forged  is 
set  out  in  hcec  verba,  is  a  sufficient  de- 
scription of  the  circumstances  within 
the    New    York    statute.       Holmes    v. 
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offense  with  reasonable  certainty  ;  *  and  where  the  offense  is  stated 
in  plain  and  concise  language,  in  such  a  manner  as  to  enable  a 


People,  15  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  154;  People  V.  Rynders,  12  Wend. 
(N.  Y.)  425;  Rosekrans  v.  People, 
5  Thomp.  &  C.  (N.  Y.)  467. 

Pennsylvania.  —  Whether  an  indict- 
ment be  at  common  law  or  under  a 
statute,  it  is  always  essential  that  suffi- 
cient be  averred  to  indicate  that  a  par- 
ticular offense  has  been  committed. 
Com.  V.  Shissler,  9  Phila.  (Pa.)  587. 

South  Carolina.  —  Under  the  South 
Carolina  Act  of  1801,  making  it  a  capi- 
tal offense  to  forge  or  alter  the  instru- 
ments therein  enumerated,  among 
which  were  receipts  for  money  and 
goods,  it  was  held  that  in  order  to  bring 
the  indictment  within  the  act  it  must 
state  the  receipt  to  have  been  either  for 
money  or  for  goods.  State  v.  Foster,  3 
McCord  L.  (S.  Car.)  442. 

Tennessee. — "  The  offense  of  forgery 
must  be  plainly  stated  on  the  face  of 
the  indictment,  that  the  court  may  see 
that  the  charge  is  of  that  species  which 
the  law  has  denominated  an  offense." 
Mason's  Case,  i  Leach  C.  C.  487, 
quoted  in  State  v.  Martin,  9  Humph. 
(Tenn.)  63. 

Virginia.  —  In  Coleman  v.  Com.,  25 
Gratt.  (Va.)  865,  which  was  an  indict- 
ment for  forging  a  public  record,  it  was 
argued  that  it  was  incumbent  upon  the 
commonwealth  to  state  all  the  facts 
necessary  to  show  that  the  document 
alleged  to  be  a  public  record  was  in 
point  of  fact  such  record.  The  court 
held,  however,  that  the  minuteness 
and  particularity  formerly  required  in 
indictments  for  forgery  are  now  dis- 
pensed with  by  express  statute,  and  all 
that  is  now  required  is  that  the  docu- 
ment alleged  to  have  been  forged  shall 
be  described  "  in  such  manner  as  would 
sustain  an  indictment  for  stealing  such 
instrument  or  other  thing,  supposing 
it  to  be  the  subject  of  larceny." 

United  States. — An  indictment  charg- 
ing that  the  defendant "  wilfully,  know- 
ingly, and  fraudulently  "  uttered  and 
published,  "  as  true,  a  certain  false, 
forged,  and  altered  United  States  treas- 
ury warrant,  with  intent  thereby  to  de- 
fraud the  United  States,  he  *  *  * 
then  and  there  knowing  the  same  to  be 
false,  and  forged,  and  altered,"  is  suffi- 
cient under  U.  S.  Rev.  Stat.,  §§  5431. 
5413-  U.  S.  V.  Albert,  45  Fed.  Rep. 
552. 

An  indictment  for  an  offense  against 


the  statute  of  March  3,  1823  (3  Stat. 
771,  §  i),  for  sending  a  false  writing 
and  affidavit  to  the  pension-office,  must 
set  out  all  the  ingredients  of  the  offense 
with  certainty  and  precision,  and  with 
sufficient  particularity,  that  the  court 
may  know  from  the  indictment  whether 
the  accused  is  to  be  tried  for  sending  a 
writing  and  affidavit  not  genuine  in  its 
execution,  or  one  genuine  in  its  execu- 
tion but  false  in  its  statement,  and  the 
particular  statements  which  are  false, 
and  that  they  are  material,  or  judgment 
will  be  arrested  on  motion.  U.  S.  v. 
Corbin,  11  Fed.  Rep.  238. 

1.  Alabama.  —  In  Jones  v.  State,  50 
Ala.  163,  the  court  said:  "  The  code 
does  not  furnish  a  form  of  indictment 
for  the  offense  of  forging  an  instrument 
in  writing.  It  is  permissible,  when 
such  form  is  not  furnished,  to  pursue 
a  form  analogous  to  those  prescribed. 
R.  C,  §  4141.  The  form  adopted  in 
this  case  is  analogous  to  the  precedents 
furnished,  and  in  ordinary  and  concise 
language  states  the  offense  charged,  so 
that  the  accused  can  fully  understand 
what  it  is  he  is  required  to  answer,  and 
on  conviction  the  court  would  readily 
perceive  the  judgment  the  law  required 
to  be  pronounced.  It  was  not  neces- 
sary to  resort  to  the  common-law  form 
of  indictment,  though,  if  that  had  been 
pursued,  it  would  have  been  sufficient." 

Disjunctive  Averments. — It  is  not  per- 
missible at  common  law  to  charge  the 
offense  disjunctively,  so  as  to  leave  it 
uncertain  what  is  relied  on  as  the  accu- 
sation against  the  accused.  The  Ala- 
bama Code,  however,  authorizes  alter- 
native or  disjunctive  averments  in 
indictments  in  three  cases.  The  first 
is,  "  When  the  offense  may  be  com- 
mitted by  different  means,  or  with 
different  intents,  such  means  or  intents 
may  be  alleged  in  the  same  count  in 
the  alternative."  R.  C,  §  4123.  The 
second  is,  that  "  When  an  act  is 
criminal,  if  producing  different  results, 
such  results  may  be  charged  in  the 
same  count  in  the  alternative."  R.  C, 
§  4124.  The  third  is,  "  Where  offenses 
are  of  the  same  character,  and  subject 
to  the  same  punishment,  the  defendant 
may  be  charged  with  the  commission 
of  either  in  the  same  count  in  the  alter- 
native." R.  C,  §  4125;  Horton  v. 
State,  53  Ala.  491. 

California.  —  The    sufficiency   of   an 
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person  of  common  understanding  to  know  what  is  intended,*  and 
with  a  degree  of  certainty  which  will  enable  the  court,  upon  con- 
viction, to  pronounce  the  proper  judgment,*  the  indictment  will 
be  held  sufficient,  all  that  is  required  being  that  the  defendant 
must  be  informed  of  the  particular  acts  relied  upon  as  constitut- 
ing his  guilt'  in  order  that  the  judgment  may  be  effectually 
pleaded  in  bar  of  another  indictment  for  the  same  offense.* 

Ground  for  Quaslial. —  That  the  indictment  does  not  state  the  ofTense 
with  suflFicient  certainty  has  been  held  to  be  good  ground  for 
quashal,*  but  a  mere  clerical  error  is  not  sufficient  for  such  purpose.* 


indictment  for  forgery  in  California  is 
to  be  determined  by  the  rules  pre- 
scribed in  the  "  act  to  regulate  pro- 
ceedings in  criminal  cases,"  and  if  the 
indictment,  upon  a  fair  reading,  stands 
that  test,  it  will  be  sufficient,  although 
not  good  at  common  law.  People  v. 
Ah  Woo,  28  Cal.  206. 

Illinois. — "When  an  indictment  con- 
tains a  plain,  distinct  charge  of  a 
crime,  that  any  and  every  one  might 
understand,  it  ought  to  be  sufficient, 
and  the  trial  of  the  merits  of  the  charge 
should  proceed  without  question  of  the 
mode  and  language  in  which  it  is 
made."  Bland  v.  People,  4  111.  364; 
see  also  Cross  v.  People,  47  111.  153. 

Louisiana. — Where  the  averments  are 
ample  to  apprise  the  defendant  of  the 
charge  against  him,  and  to  put  him  in 
possession  of  all  information  necessary 
to  prepare  his  defense,  the  indictment 
is  sufficient.  State  v.  Fritz,  27  La. 
Ann.  360. 

Mississippi. —  An  indictment  for  alter- 
ing a  record,  under  Mississippi  Code  of 
1871,  §  2489,  which  indictment  leaves 
it  doubtful  whether  the  alteration 
charged  consisted  in  changing  the 
number  on  the  warrant  or  in  changing 
the  entry  of  the  number  on  the  record- 
book,  does  not  fulfil  the  certainty  to  a 
certain  intent  in  general,  essential  in 
indictments.  Harrington  v.  State,  54 
Miss.  490. 

1.  Horton  v.  State,  53  Ala.  491; 
Jones  V.  State,  50  Ala.  163;  State  v. 
Johnson,  26  Iowa  415;  State  z/.  Thomp- 
son, 19  Iowa  300;  Bland  v.  People,  4 
111.  364;  Stowerst'.  Com.,  12  Bush(Ky.) 
343;  Com.  V.  Bowman,  96  Ky.  40; 
Com.  V.  Williams,  13  Bush  (Ky.)  267; 
State  V.  Fritz,  27  La.  Ann.  360;  People 
V.  Clements,  26  N.  Y.  196;  State  v.  Mc- 
Kiernan,  17  Nev.  227;  State  v.  Wright, 
9  Wash.  96. 

2.  State  V.  Callahan,  124  Ind.  366; 
Luttrell  V.  State,  85  Tenn.  232;  Powell 


V.  Com.,  II  Gratt.  (Va.)  824;  Jones  v. 
State,  50  Ala.  163. 

Forging  Beceipt.  —  An  indictment  for 
forging  a  receipt  for  money  charged 
that  the  defendant  feloniously,  etc., 
altered,  obliterated,  and  defaced  the 
receipt,  without  otherwise  averring  the 
acts  done  by  the  defendant.  It  was 
held  bad  for  uncertainty.  State  v. 
Knippa,  29  Tex.  295. 

An  indictment  charging  the  defend- 
ant with  forging  a  receipt  against  a 
"book  account"  is  too  indefinite. 
State    V.   Dalton,   2    Murph.    (N.  Car.) 

379- 

Objection  after  Judgment.  —  No  objec- 
tion to  the  indictment  can  be  con- 
sidered after  judgment,  if  the  offense 
be  charged  therein  with  sufficient  cer- 
tainty for  judgment  to  be  given  thereon 
according  to  the  very  right  of  the  case. 
Va.  Code,  p.  770,  §  12;  Powell  v.  Com., 
II  Gratt.  (Va.)  824. 

3.  McDonnell  v.  State,  58  Ark.  248; 
Com.  V.  Bowman,  96  Ky.  40;  Stowers 
V.  Com.,  12  Bush  (Ky.)  342;  Com.  v. 
Williams,  13  Bush  (Ky.)  267. 

4.  McDonnell  v.  State,  58  Ark.  248; 
Com.  V.  Shissler,  9  Phila.  (Pa.)  587; 
Johnson  v.  State,  i  Tex.  App.  151; 
State  V.  Johnson,  26  Iowa,  415;  People 
V.  Clements,  26  N.  Y.  196. 

Bight  of  Defendant.  —  The  defendant 
has  a  right  to  insist  upon  such  clear- 
ness and  precision  in  the  indictment  as 
will  not  mislead  him  in  his  defense,  and 
as  will  relieve  him  of  the  danger  of 
jeopardy  for  the  same  offense.  Mc- 
Donnell V.  State,  58  Ark.  248.  Such 
right  is  expressly  given  the  defendant 
by  statute  in  Texas  (Code  Crim.  Pro., 
art.  395;  Pasc.  Dig.,  art.  2863).  John- 
son V.  State,  I  Tex.  App.  151. 

5.  Shannon  v.  State,  109  Ind.  407; 
State  V.  Cook,  52  Ind.  574;  Trout  v. 
State,  107  Ind.  579. 

6.  State  V.  Morgan,  35  La.  Ann.  293; 
State  V.  Given,  32  La.  Ann.   782.     See 
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3.  Allegations  of  Forgery  —  a.  Generally. —  There  is  no  pre- 
scribed form  of  charging  the  offense  in  the  indictment,  but  the 
usual  charge  is  that  the  defendant  "feloniously  and  falsely  did 
make,  forge,  and  counterfeit,"  etc.,*  or  did  utter  and  publish  as 
true,  and  with  intent  to  defraud,  a  certain  forged  instrument,  etc., 
knowing  the  same  to  be  forged,  etc. ;  *  and  an  averment  that  the 


generally  upon  this  subject,  article 
Indictments. 

1.  State  V.  Fisher,  65  Mo.  437;  3 
Greenl.  on  Ev.,  §  104.  See  also  State 
V.  McKiernan,  17  Nev.  224;  State  v. 
Maas.  37  La.  Ann.  292. 

IlloBtrations. — It  is  sufficient  to  aver 
that  the  defendant  forged  a  certain 
writing,  describing  it  truly  and  setting 
forth  its  tenor.  People  v.  Rynders,  12 
Wend.  (N.  Y.)  431;  3  Chitty's  Crim. 
Law,  1040,  1041. 

A  count  in  an  indictment  charging 
that  the  defendant  did  "  forge  and 
counterfeit  a  certain  forged  and  coun- 
terfeited paper  writing,"  instead  of 
merely  alleging  the  forging  and  coun- 
terfeiting of  a  certain  paper  writing,  is 
sufficient,  according  to  the  precedents, 
and  is  good.     Duffin  v.  People,  107  111. 

"3- 

Where  the  warrant  charged  the  de- 
fendant with  "  feloniously,  designedly, 
and  fraudulently  "  making  false  en- 
tries on  his  employer's  cash  book,  with 
intent  to  defraud  him,  it  was  held  that 
the  offense  was  set  forth  more  in 
accordance  with  the  statute  than  if 
there  had  been  a  bald  charge  of  for- 
gery eo  nomine.  McConnell  v.  Ken- 
nedy, 2g  S.  Car.  180. 

Assisting  in  Forgery. — An  indictment 
which  charges  that  the  prisoner  "  did 
cause  and  procure  "  a  certain  instru- 
ment to  be  forged,  and  willingly 
assisted  in  the  forgery,  etc.,  is  to  be 
understood  as  charging  that  he  caused 
it  to  be  done  in  his  presence,  and  that 
he  aided,  being  present;  in  other 
words,  as  charging  him  as  principal  in 
the  second  degree,  and  not  as  acces- 
sory. Huffman  v.  Com.,  6  Rand.  (Va.) 
685. 

Inconsistent  Allegations.  —  An  allega- 
tion in  an  indictment  that  the  defend- 
ant forged  a  certain  instrument  is 
inconsistent  with  a  subsequent  allega- 
tion that  he  then  and  there  knew  said 
instrument  was  then  and  there  false, 
forged,  etc.     State  v.  Cook,  52  Ind.  575. 

Conclnsions  of  Law. —  In  Kentucky  it 
has  been  held  that  an  indictment  for 
forgery  should  state  that  the  accused 


signed  another's  name  to  the  forged 
paper,  or  procured  some  one  else  to  do 
so,  with  intent  to  defraud.  An  allega- 
tion that  the  accused  "  did  forge  the 
name  of  B."  with  such  intent,  is  an 
allegation  of  a  conclusion  of  law,  and 
is  insufficient.  Stowers  v.  Com.,  12 
Bush  (Ky.)  342. 

Indorsement  upon  a  Note.  —  An  instru- 
ment purporting  to  be  signed  by  M., 
and  payable  to  his  order,  is  not  a  prom- 
issory note  until  indorsed.  But  an 
allegation  that  D.  forged  an  indorse- 
ment upon  a  promissory  note  may  be 
sustained,  although  the  writing  became 
a  promissory  note  only  by  means  of 
such  indorsement.  Com.  v,  Dallinger, 
118  Mass.  439. 

Louisiana  Statnte.  —  The  Louisiana 
statute  only  requires  that  the  forging 
be  charged  generally,  and  any  act  of 
forgery  proved  will  sustain  it.  State 
V.  Maas,  37  La.  Ann.  292. 

2.  Harrison  v.  State,  36  Ala.  248.  It 
seems  that  under  the  Alabama  statute, 
a  party  may  be  indicted  for  forging 
instruments  of  certain  classes,  and  con- 
victed on  evidence  which  simply  shows 
that  he  uttered  and  published  them  as 
true,  knowing  them  to  be  forged. 
Harrison  v.  State,  36  Ala.  251. 

Under  a  statute  which  prohibited  the 
passing,  uttering,  and  publishing  of 
forged  paper,  an  indictment  was  held 
good  which  charged  the  falsely,  etc., 
selling,  exchanging,  and  delivering  as 
true  a  forged  draft,  knowing,  etc. 
State  v.  Watson,  65  Mo.  115. 

"  Passed,  Uttered,  and  Published." — An 
information  under  Kansas  Crimes  Act, 
§  134,  charged  that  the  defendant  "  did 
pass,  utter,  and  publish  as  true  "  the 
forged  instrument.  It  was  held  that 
this  was  a  statement  of  fact,  and  not  a 
conclusion  of  law,  and  was  sufficient. 
State  V.  Foster,  30  Kan.  365. 

New  York  Statnte. — Putting  a  forged 
deed  upon  record,  or  averring  it  in  the 
pleading  as  a  genuine  deed,  is  uttering 
and  publishing  the  same  within  the 
meaning  of  the  New  York  statute. 
Paige  V.  People,  3  Abb.  App.  Dec. 
(N,  Y.)439;  6  Park.  Cr.  Rep.  (N.  Y.)  684. 
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whole  instrument  which  is  set  forth  has  been  forged  is  satisfied 
by  proof  of  the  forgery  of  any  material  part  thereof.* 

b.  Feloniously. —  As  a  general  rule,  where  the  offense  sought 
to  be  punished  is  a  felony,  it  should  be  laid  in  the  indictment  as 
having  been  done  "  feloniously."  '  Where,  however,  the  statute 
under  which  the  indictment  is  drawn  expresses  the  intent  neces- 
sary to  constitute  the  offense,  the  term  "  feloniously  "  need  not 
be  used.' 

c.  Falsely.  —  Although  it  is  usual  to  aver  that  the  de- 
fendant did  "  falsely "  forge,  etc.,*  yet  the  term  "  falsely " 
is  not  indispensable  to  the  validity  of  the  indictment,  and 
where   words   of  broader   signification'  or   of   the   same  mean- 


1.  Com.  V.  Butterick,  loo  Mass.  12; 
Rex  V.  Atkinson,  7  C.  &  P.  669,  32 
E.  C.  L.  679. 

Where,  upon  an  indictment  for  the 
forgery  of  a  certified  check  on  a  bank, 
evidence  was  received  without  objec- 
tion, showing  that  a  material  part  of 
the  instrument  (the  certificate)  had  been 
forged,  it  was  held  unnecessary  that  the 
indictment  should  have  stated  that  the 
forgery  was  of  the  certificate,  and  not 
of  the  signature  of  the  check.  People 
V.  Clements,  26  N.  Y.  193. 

2.  2  Bish.  on  Cr.  Proc.  (3d  ed.)  §  426; 
I  Bish.  on  Cr.  Proc,  §§  534,  536. 

3.  Cohen  v.  People,  7  Colo.  275.  It 
is  not  necessary  to  the  validity  of  an 
indictment  for  a  statutory  felony  to  use 
the  word  "  feloniously  "  unless  used 
in  the  statute  under  which  the  indict- 
ment is  drawn.  Com.  v.  Lemon,  (Ky. 
1896)  37  S.  W.  Rep.  61. 

Some  Statutes  dispense  with  the  neces- 
sity of  using  the  word  "  feloniously  " 
in  all  indictments  for  crimes  which 
were  misdemeanors  at  common  law, 
but  are  made  felonies  by  the  Penal 
Code.     Butler  v.  State,  22  Ala.  43. 

Louisiana.  —  Forgery  being  a  com- 
mon-law offense,  and  not  defined  under 
the  statutes  of  Louisiana,  it  has  been 
held  that  the  omission  of  the  word 
"  feloniously  "  in  the  indictment  will 
vitiate  the  same,  since  forgery  is  a  fel- 
ony at  common  law,  and  according  to 
the  Louisiana  practice  it  is  not  suffi- 
cient to  charge  the  offense  in  statutory 
terms  alone,  but  all  the  essential  aver- 
ments of  an  indictment  at  common  law 
for  the  offense  are  necessary.  State  v. 
Flint.  33  La.  Ann.  1288. 

Missouri. — An  indictment  under  Mo. 
Rev.  Stat.  1889,  §§  3633,  3634,  for  felo- 
niously selling,  exchanging,  and  de- 
livering a  forged  draft,  need  not  aver 


that  the  same  was  done  with  the  felo- 
nious intent  to  have  the  instrument 
uttered  or  passed.  State  v.  Taylor,  117 
Mo.  i8i. 

4.  State  V.  McKiernan,  17  Nev.  224. 
An  indictment  for  uttering  a  forged 

writing,  which  charges  the  accused 
with  having  the  writing,  knowing  it  to 
be  false,  presenting  it  to  the  party  de- 
frauded, representing  it  as  genuine, 
and  thereby  obtaining  property  of 
value,  is  suflBcient;  the  falsity  of  the 
writing  being  suflSciently  stated  in  the 
charge  that  the  accused  knew  it  to  be 
false,  it  being  immaterial  when,  where, 
how,  or  by  whom  it  was  forged.  Lock- 
ard  V.  Com.,  87  Ky.  201. 

Common  Law.  —  "  At  common  law,  it 
would  suffice  to  say  '  forged  and  coun- 
terfeited,' without  adding  '  falsely,' 
which  the  term  '  forge  '  sufficiently  im- 
plies."    3  Chitty's  Crim.  Law  1042. 

5.  2  Archbold's  Crim.  Pr.  &  PI.  (8th 
ed.)  *534,  note;  State  v.  Dark,  8 
Blackf.  (Ind.)  526. 

In  State  v.  McKiernan,  17  Nev.  224, 
it  was  argued  that  the  indictment  was 
insufficient,  because  the  word  ''falsely  " 
did  not  appear  therein,  and  that  the 
same  was  one  of  the  material  words 
defining  the  offense  in  the  statute,  but 
the  court  held  that  such  word  was  not 
essential  to  the  validity  of  the  indict- 
ment, and  that  the  word  "  forged  "  as 
used  in  the  indictment  necessarily  im- 
plied that  the  writing  was  falsely  made, 
and,  moreover,  that  the  words  "  wil- 
fully, unlawfully,  and  feloniously," 
though  not  words  of  the  same  import, 
had  a  broader  and  more  extensive  sig- 
nification than  the  word  "  falsely,"  and 
were  more  than  its  equivalent. 

Word  "  Falsely  "  in  the  Statute.  —  It  is 
not  necessary  to  allege  in  the  informa- 
tion,  specifically,   that    the    defendant 
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ing*  are  used  they  will  be  sufficient. 

d.  Disjunctive  Averments. —  In  charging  the  forgery,  the 
indictment  should  not  use  the  disjunctive  form,  since  such  uncer- 
tain mode  of  pleading  is  not  to  be  desired.*  In  some  of  the 
states,  however,  the  common-law  rule  has  been  changed  by  stat- 


falsely  "  made  and  forged  the  instru-     ally  upon   this  subject,  article  Indict- 


ment,  though  the  statute  uses  the 
word  "  falsely."  The  word"  forged  " 
implies  false  making  to  the  full  extent, 
as  if  it  were  expressed.  People  v. 
Mitchell,  92  Cal.  590. 

Meaning  of  Term.  —  "  The  term 
■  falsely,'  as  applied  to  making  or 
altering  a  writing  in  order  to  make  it 
forgery,  has  reference  not  to  the  con- 
tracts or  tenor  of  the  writing,  or  to  the 
fact  stated  in  the  writing,  because  a 
writing  containing  a  true  statement 
may  be  forged  or  counterfeited  as  well 
as  any  other,  but  it  implies  that  the 
paper  or  writing  is  false,  not  genuine, 
fictitious,  not  a  true  writing,  without 
regard  to  the  truth  or  falsehood  of  the 
statement  it  contains  —  a  writing  which 
is  the  counterfeit  of  something  which 
is  or  has  been  a  genuine  writing,  or 
one  which  purports  to  be  a  genuine 
writing  or  instrument  when  it  is  not. 
The  writing  or  instrument  must  in 
itself  be  false,  not  genuine,  a  counter- 
feit, and  not  the  true  instrument  which 
it  purports  to  be."  State  v.  Young,  46 
N.  H.  270.  See  also  Mann  v.  People, 
15  Hun  (N.  Y.)  159;  State  v.  Willson, 
28  Minn.  54. 

1.  "  In  England,  as  early  as  1649,  it 
was  claimed  that  the  word  /also 
was  material  in  an  indictment  for 
counterfeiting  letters  of  credence,  but 
the  court  held  that  the  word  'coun- 
terfeit' necessarily  implied  in  it  the 
word  falso.  Savage's  Case,  Style  12 
quoted  in  State  v.  McKiernan,  17  Nev. 
224. 

In  State  v.  Watson,  65  Mo.  115,  the 
words  "  did  *  *  *  sell,  exchange, 
and  deliver,"  were  held  sufficient  under 
a  statute  which  prohibited  the  passing, 
uttering,  and  publishing  of  forged 
paper. 

Unlawfolly. — "  Nor  is  it  necessary  to 
add  the  term  '  unlawfully,'  since  the 
offense  is  manifestly  illegal."  3  Chitty's 
Crim.  Law  1042. 

2,  3  Chitty's  Crim.  Law,  1042;  Rex 
V.  Stocker,  i  Salk.  342,  5  Mod.  137; 
Hobbs  V.  State,  9  Mo.  855.  See  also 
State  V.  Jones,  i  McMuU.  L.  (S.  Car.) 
236,  36  Am.  Dec.  257.     And  see  gener- 


MENTS. 

"  Where  the  statute  enumerates  sev- 
eral acts  disjunctively  which  separately 
or  together  shall  constitute  the  offense, 
the  indictment,  if  it  charges  more  than 
one  of  them,  which  it  may  do,  and  that, 
too,  in  the  same  count,  should  do  so  in 
the  conjunctive,  as  for  instance:  '  did 
utter,  publish,  pass,  and  attempt  to 
pass,'  etc."  People  v.  Tomlinson,  35 
Cal.  508. 

"  But  this  rule  that  the  conjunctive 
form  of  averment  must  be  adopted, 
does  not  apply  to  cases  where  the 
words  of  the  statute  are  synonymous 
(State  V.  Ellis,  4  Mo.  474),  for,  where 
such  is  the  case,  there  is  but  one  act 
described.  The  words  '  utter '  and 
'  publish,'  in  the  law  of  forgery,  are 
synonymous,  for  the  meaning  of  both 
is  '  to  declare  or  assert,  directly  or  in- 
directly, by  words  or  actions,'  that  the 
forged  instrument  is  genuine.  Thus, 
to  offer  a  forged  banknote  in  payment 
is  both  to  utter  it  and  to  publish  it.  To 
complete  the  offense  of  uttering  and 
publishing,  it  is  not  necessary  that 
the  note  should  be  passed.  Hence 
'  to  pass  '  is  not  synonymous  with  '  ut- 
tering '  and  '  publishing;  '  nor  is  '  at- 
tempting to  pass  '  synonymous  with 
passing.'  Com.  v.  Searle,  2  Binn. 
(Pa.)  338."  People  v.  Tomlinson,  35 
Cal.  508. 

Where  the  statute  used  the  words 
"  forge  or  counterfeit  "  and  "  utter  or 
publish,"  and  the  indictment  connected 
both  allegations  by  the  word  "  and,"  it 
was  held  that  the  indictment  charged 
but  one  offense,  since  the  statute  did 
not  intend  two  offenses;  and  that  these 
words  were  used  in  their  general  sense 
as  importing  that  which  is  false.  John- 
son V.  Com.,  90  Ky.  488. 

An  indictment  charging  that  the  de- 
fendant did  falsely  and  feloniously 
"  utter,  publish,  and  pass,  or  attempt 
to  pass,"  a  forged  instrument,  is  bad  on 
demurrer,  although  it  follows  the  lan- 
guage of  the  statute  creating  the 
offense,  since  the  averment  should  be 
in  the  conjunctive  form.  People  v. 
Tomlinson,  35  Cal.  503. 
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ute,  and  the  disjunctive  form  of  averment  sanctioned.* 

4.  Scienter.  —  The  question  whether  the  indictment  should  con- 
tain an  averment  as  to  guilty  knowledge  must  be  largely  deter- 
mined by  the  terms  of  the  statute  under  which  it  is  drawn,* 
though  such  allegation  is  usually  necessary  in  indictments  for 
passing  and  publishing  forged  instruments,'  and  the  omission  of 


1.  Honon  v.  State,  53  Ala.  4S8.  And 
see  the  article  Indictments. 

2.  In  I  Bish,  on  Cr.  Proc.  (3d  ed.) 
^  504,  it  is  said  that  "the  word  '  know- 
ingly,' or'  well  knowing,'  will  supply 
the  place  of  a  positive  averment  that 
the  defendant  knew  the  facts  subse- 
quently stated."  See  also  State  v, 
Williams,  139  Ind.  43. 

Under  the  Pennsylvania  statutes  the 
distinction  has  been  taken  that,  where 
the  guilty  knowledge  is  part  of  the  defi- 
nition of  the  offense,  it  must  be  averred, 
but  not  otherwise.  Where  a  particular 
intent  is  necessary  to  constitute  an 
offense,  it  must  be  averred.  Com.  v. 
Shissler,  9  Phila.  (Pa.)  587. 

In  Morris  v.  State,  17  Tex.  App.  666, 
it  was  argued  that  the  indictment  was 
fatdlly  defective  in  that  it  failed  to 
allege  that  the  act  was  "  knowingly  " 
done.  It  was  held  that  "  knowingly  " 
was  not  the  word  used  in  the  definition 
of  forgery  to  characterize  the  offense, 
(Penal  Code,  art.  431);  but  was  an 
essential  word  in  indictments  for  pass- 
ing or  uttering  forged  instruments, 
(Penal  Code,  art.  443).  And  so  where 
a  count  in  the  first  instance  charged 
that  the  defendant  "did  *  *  *  un- 
lawfully, feloniously,  and  falsely  forge 
and  counterfeit  a  certain  instrument," 
etc.,  and  it  was  then  averred  that  the 
defendant,  "  then  and  there  well  know- 
ing the  said  instrument  in  writing  was 
then  and  there  false,  forged,  and  coun- 
terfeited as  aforesaid,"  etc.,  it  was  held 
that  the  language  last  quoted  was 
proper  in  an  indictment  for  uttering  a 
forged  instrument  as  true,  but  was  not 
proper  in  an  indictment  for  forging  an 
instrument,  and  since  the  last  averment 
destroyed  the  first,  the  count  was  repug- 
nant.    State  V.  Cook,  52  Ind.  577. 

Belief  in  Oenoineness  of  Paper.  —  The 
question  whether  the  defendant  be- 
lieved the  paper  to  be  genuine  is  pre- 
sented by  an  indictment  for  uttering 
but  not  for  forging  the  paper.  State  v. 
Grant,  74  Mo.  33. 

3.  Powers  v.  State,  87  Ind.  97;  Peo- 
ple V.  Mitchell,  92  Cal.  590;  Henderson 
V.  State,  14  Tex.  503;  U.  S.  v.  Carll,  105 


U.  S.  611.  See  also  Morris  v.  State,  17 
Tex.  ^pp.  666;  Lockhard  v.  Com.,  87 
Ky.  2or;  Buren  v.  State,  16  Lea 
(Tenn.)  61. 

Where  a  negotiable  instrument  has 
been  altered  and  forged  by  indorse- 
ment of  the  name  of  the  payee,  an  in- 
dictment for  passing  or  uttering  the 
same  is  not  contradictory,  duplicitous, 
or  defective  because  it  in  one  portion 
describes  the  entire  instrument  as 
forged,  and  in  another  portion  charges 
that  appellant  knew  the  indorsement 
was  forged;  and  an  allegation  in  effect 
that  the  accused  did  fraudulently  pass 
as  true  the  forged  instrument,  knowing 
the  indorsement  tobeforged,sufl5ciently 
charges,  under  provision  of  article  443. 
Penal  Code,  the  offense  of  knowingly 
passing  as  true  a  forged  instrument. 
Strang  v.  State,  32  Tex.  Crim.  Rep.  219. 

Where  the  indictment  charged  in 
substance  that  the  defendant  had  the 
writing,  knew  it  to  be  false,  presented  it 
to  the  party  defrauded,  representing  it 
as  genuine,  and  thereby  obtained  prop- 
erty of  value,  it  was  held  that  the  state- 
ment that  the  defendant  knew  it  to  be 
false  embraced  the  charge  that  it  was 
so  in  fact,  and  the  indictment  was  suffi- 
cient.    Lockhard  v.  Com.,  87  Ky.  201. • 

United  States  Statute.  —  "An  indict- 
ment on  section  5431  of  the  United 
States  Revised  Statutes,  alleging  in  the 
words  of  the  statute,  that  the  defendant 
'  feloniously,  and  with  intent  to  de- 
fraud, did  pass,  utter,  and  publish  a 
falsely  made,  forged,  counterfeited,  and 
altered  obligation  of  the  United  States,' 
but  not  further  alleging  that  the  de- 
fendant knew  it  to  be  false,  forged, 
counterfeited,  and  altered,  is  insuflSci- 
ent,  even  after  verdict."  U.  S.  v. 
Carll,  105  U.  S.  611. 

Guilty  Knowledge  at  Time  of  Uttering.— 
Where  the  indictment  charged  the  de- 
fendant with  having  a  note  in  his  pos- 
session, knowing  it  to  be  false  and 
forged,  the  court  held  that  it  was  not 
necessary  to  charge  that  he  also  knew 
it  to  be  false  and  forged  at  the  time  of 
uttering  and  publishing.  State  v.  Burg- 
son,  53  Iowa  318. 
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such  averment  will  not  be  supplied  by  an  allegation  that  the 
passing  was  done  "  feloniously  and  falsely."  * 

5.  Averment  of  Extrinsic  Facts  —  a.  INSTRUMENT  Apparently 
Fraudulent. —  It  is  an  indispensable  element  in  the  crime  of 
forgery  that  the  forged  paper  be  such  as,  if  genuine,  would  injure 
another,  and  it  must  appear  from  the  indictment  that  it  is  legally 
of  such  a  character.*     The  instrument  must  be  one  which,  upon 


1.  Henderson  v.  State,  14  Tex.  503. 
To  sustain   a   conviction  of  uttering 

and  passing  a  forged  check,  the  infor- 
mation must  allege  that  at  the  time 
when  the  defendant  uttered  and  passed 
the  check  he  knew  the  same  to  be  false, 
altered,  forged,  or  counterfeited;  and 
the  allegation  that  he  falsely  and  know- 
ingly uttered  and  passed  as  genuine  a 
false  and  forged  check  cannot  be  con- 
strued to  mean  that  he  knew  the  check 
was  false  and  forged  at  the  time  he 
uttered  and  passed  it.  People  v. 
Mitchell,  92  Cal.  590. 

2.  Alabama.  —  Hobbs  v.  State,  75 
Ala.  I. 

Illinois,  —  Waterman  v.  People,  67 
111.  91. 

Indiana.  —  Shannon  v.  State,  109  Ind. 
410;  Garmire  v.  State,  104  Ind.  444; 
Abbott  V.  State,  59  Ind.  70;  State  v. 
Cook,  52  Ind.  576;  Reed  v.  State,  28 
Ind.  396. 

Massachusetts.  —  Com.  v.  Dunleay, 
157  Mass.  386;  Com.  v.  Hinds,  loi 
Mass.  209;  Com.  v.  Costello,  120  Mass. 
358. 

Michigan.  —  People  v.  Van  Alstine, 
57  Mich.  74. 

A''ew  York.  —  Noakes  v.  People,  25 
N.  Y.  383;  People  V.  Stearns,  21  Wend. 
(N.  Y.)  409;  People  v.  Harrison,  8 
Barb.  (N.  Y.)  560. 

North  Carolina.  —  State  v.  Greenlee, 
I  Dev.  L.  (N.  Car.)  523. 

Nebraska.  —  Morearty  v.  State,  46 
Neb.  652. 

0-4w.  — Clarke  v.  State,  8  Ohio  St. 
634. 

Texas.  —  Morris  v.  State,  17  Tex. 
App.  666;  Costley  v.  State,  14  Tex. 
App.  160;  Rollins  V.  State,  23  Tex.  App. 
545;  Elkins  V.  State,  (Tex.  Crim.  App. 
1895)  32  S.  W.  Rep.  1047. 

Vermont.  —  State  v.  Briggs,  34  Vt. 
501. 

Wisconsin.  —  John  v.  State,  23  Wis. 
504. 

Indorsement.  —  Upon  an  indictment 
charging  the  forging  of  an  indorse- 
ment "  in  and  upon  a  certain  promis- 
sory note,"  it   was  held  that  such  an 


allegation  was  insufficient;  that  further 
facts  must  be  set  forth  in  the  indict- 
ment to  show  that  the  crime  charged 
had  been  committed;  and  that  the 
words  placed  upon  the  back  of  the  note 
were  necessarily  such  as  to  make  the 
defendant  a  party  to  the  instrument, 
and  to  declare  the  capacity  in  which  he 
was  a  party.  Since  the  charge  set 
forth  in  the  indictment  did  not  show 
affirmatively  that  the  words  written, 
as  written,  became  a  part  of  an  instru- 
ment which  was  the  subject  of  forgery, 
the  indictment  was  held  to  be  insuffi- 
cient. Com.  V.  Spilman,  124  Mass. 
327. 

Imperfect  Check.  —  An  indictment 
charging  the  defendant  with  the  for- 
gery of  a  check  payable  to  the  order  of 

should   be   quashed,   since    such 

check  is  so  imperfect  that  no  one  could 
have  been  defrauded  thereby.  Wil- 
liams V.  State,  51  Ga.  535. 

Instrument  Creating  Liability. —  It  is 
sufficient  if  the  instrument  set  out  pur- 
ports to  create  a  liability  against  the 
person  whose  name  is  written  thereto. 
State  V.  Baumon,  52  Iowa  68. 

Mastering  Order.  —  An  indictment  for 
forging  a  certificate  purporting  to  be 
signed  by  a  mustering  officer  of  the 
United  States,  and  certifying  that  a 
certain  person  named  had  been  mus- 
tered, and  that  the  said  person  was  en- 
titled to  a  bounty  voted  by  a  county 
board,  was  held  bad,  because,  at  the 
time  of  the  alleged  forgery,  the  appro- 
priation of  money  for  bounties  was  ille- 
gal and  void,  and  no  extrinsic  facts 
were  averred  showing  the  fraudulent 
tendency  of  the  certificate.  Reed  v. 
State,  28  Ind.  396. 

Unstamped  Draft. — In  John  v.  State,  23 
Wis.  504,  it  was  held,  upon  an  indict- 
ment for  the  forgery  of  a  draft,  that 
where  it  appeared  from  the  face  of  the 
indictment  that  the  draft  was  not 
stamped,  as  where  the  draft  was  set  out 
in  full  and  there  was  no  indication  of  a 
stamp  upon  it,  the  indictment  was  bad, 
since  the  instrument  set  out  was  of  no 
legal    effect. 
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being  described,  appears  on  its  face  naturally  calculated  to  work 
some  effect  on  property,*  or  one  which,  if  genuine,  may  injure 


Letter  of  Introdnotion.  — Where  the  de- 
fendant was  indicted  for  the  forgery  of 
a  letter  of  introduction  bespeaking  the 
showing  of  courtesies  to  the  bearer  by 
railroad  officials,  and  promising  to  re- 
ciprocate the  same,  which  letter  pur- 
ported to  be  signed  by  the  superin- 
tendent of  a  railroad  and  canal 
company,  it  was  held  that  the  writing, 
if  genuine,  had  no  legal  validity  and 
affected  no  legal  rights,  but  was  a  mere 
attempt  to  secure  courtesies  on  a 
promise,  of  no  legal  obligation,  to 
reciprocate  them,  hence  it  could  not  be 
the  subject  of  forgery,  and  could  not 
even  be  aided  by  any  averments  in  an 
indictment.  Waterman  v.  People,  67 
111.  91. 

Forged  Satisfaction  Entry. — An  indict- 
ment averred  that  the  defendant, 
against  whom  a  judgment  had  been 
rendered  for  costs,  entered  satisfaction 
of  the  same  on  the  execution  docket,  as 
to  the  claim  of  a  witness,  in  these 
words,  to  wit:  "  I  retain  J.  W.  K.'s  fee, 
as  attorney.  W.  B.  C."  It  was  held 
that  the  averment,  if  true,  had  no  legal 
tendency  to  defraud,  and  as  the  indict- 
ment contained  no  charge  of  forgery,  it 
should  be  quashed.  State  v.  Corley,  4 
Baxt.  (Tenn.)  410. 

Existence  of  Corporation. — Upon  an  in- 
dictment for  the  forgery  of  a  school 
order  of  a  school  district,  the  court 
said:  "We  have  come  to  the  conclu- 
sion that  the  indictment  was  defective 
in  not  averring  that  the  order  alleged 
to  have  been  forged  purported  to  have 
been  the  order  of  a  school  district  duly 
authorized  for  that  purpose  by  the  laws 
of  this  state.  We  do  not  say  that  it 
was  essential  to  aver  positively  that  the 
district  was  legally  organized,  and 
duly  authorized  to  issue  orders,  but 
that  it  must  at  least  be  averred  that  the 
forged  order  which  is  uttered  purports 
to  be  one  of  a  corporation  duly  author- 
ized to  issue  it.  Much  discussion  has 
been  had  in  respect  to  the  necessity  of 
proving  the  legal  existence  of  the  cor- 
poration in  such  cases,  and  it  has  been 
often  held,  under  statutes  substantially 
like  ours,  that  this  is  not  necessary.  It 
is  said  that  the  phrase  'duly  author- 
ized for  that  purpose  '  was  not  used 
with  a  design  of  requiring  legal  proof 
of  the  existence  of  tlie  corporation,  but 
is   itself   qualified   by   the  word  '  pur- 


porting '  which  precedes  it.  People  v. 
Davis,  21  Wend.  (N.  Y.)  313;  People  v. 
Peabody,  25  Wend.  (N.  Y.)  472;  State 
V.  Hayden,  15  N.  H.  359.  This  court, 
however,  would  seem  to  have  held  in 
State  V.  Morton,  8  Wis.  352,  in  appar- 
ent conflict  with  those  authorities, 
that  it  is  necessary,  under  our  statute, 
to  prove  the  legal  existence  and  author- 
ity of  the  corporation."  Snow  v.  State, 
14  Wis.  479. 

Upon  an  indictment  for  the  forgery 
of  a  check  purporting  to  be  signed 
by  an  officer  of  a  certain  road  and  set- 
ting out  that  the  person  named  had 
done  certain  work  for  a  certain  value, 
it  was  held  that  such  indictment  was 
insufficient  for  the  reason  that  it  was 
taken  for  granted  that  such  instru- 
ment would  have  created  a  liability  on 
the  part  of  the  county.  State  v.  Gee, 
28  Oregon  100. 

1.  Noakes  v.  People,  25  N.  Y.  383; 
State  V.  Horan,  64  N.  H.  548. 

Where  the  instrument  alleged  to  be 
forged  has  upon  its  face  a  tendency  to 
deceive  or  prejudice  the  rights  of  per- 
sons, it  is  only  necessary  to  set  it  forth 
in  the  indictment  and  to  aver  its  false 
and  fraudulent  character.  State 
Covington,  94  N.  Car.  913. 

So  where  the  instrument  alleged  to 
have  been  forged  is  one  enumerated  in 
the  statute,  and  appears  to  be  com- 
plete on  its  face,  all  that  is  necessary  to 
aver  is  that  the  act  was  done  with  in- 
tent to  defraud.  People  v.  Van  Alstine, 
57  Mich.  74. 

Failure  to  State  a  Crime. — If  the  in- 
strument set  out  does  not  on  the  face, 
or  by  the  averment  of  extrinsic  facts, 
affirmatively  appear  to  be  an  instru- 
ment which,  if  genuine,  would  be  ope- 
rative, the  indictment  is  bad,  as  failing 
to  state  facts  sufficient  to  constitute  a 
crime.  People  v.  Savage,  (Supreme 
Ct.)  5  N.  Y.  Crim.  Rep.  541. 

Usurious  Instrument.  —  It  is  no  defense 
to  an  indictment  for  forgery  that  the 
instrument  was  usurious,  even  though 
such  fact  appears  on  its  face.  People 
V.  Fadner,  10  Abb.  N.  Cas.  (Oneida  Ct. 
Sess.)  462.  It  was  also  held  in  People 
V.  Wheeler,  47  Hun  (N.  Y.)484,  that  the 
fact  that  an  instrument  purported  to 
bear  interest  exceeding  the  legal  rate 
would  not  render  the  indictment  de-  1 
fective. 
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another.* 

Stating  How  Instrument  could  have  been  used. — It  is  not  necessary  to 
state  how  the  instrument  could  have  been  used  for  the  purpose 
of  fraud ;  it  is  enough  if  it  appears  from  the  character  of  the 
instrument,  together  with  the  provisions  of  the  statute,  that  it 
might  have  been  so  used  in  connection  with  other  facts,  real  or 
simulated,  either  then  existing  or  with  which  it  was  to  be  after- 
wards connected.* 


Altered  Tax  fieceipt. — Where  the  in- 
dictment charged  that  C,  with  intent 
to  defraud  L.,  falsely  altered  a  receipt 
made  to  L.  by  the  county  treasurer  for 
the  payment  of  certain  taxes  due  from 
L.  for  the  given  year,  so  that  the  receipt, 
in  its  altered  form,  represented  the  pay- 
ment of  a  sum  larger  than  that  origi- 
nally expressed  therein,  it  was  held 
that  as  the  indictment  did  not  aver  any 
extrinsic  circumstances  giving  the  re- 
ceipt an  operation  beyond  that  imported 
by  its  terms,  and  as  by  its  terms,  solely, 
the  receipt  had  no  legal  efficacy  as 
against  L.,  it  could  not,  therefore,  in 
contemplation  of  law,  impair  any  of 
his  rights,  and  consequently  the  indict- 
ment was,  on  its  face,  defective. 
Clarke  v.  State,  8  Ohio  St.  634. 

1.  People  V.  Ferris,  56  Cal.  445. 

An  information  charged  the  forgeryof 
a  promissory  note,  and  set  out  the  note 
as  originally  reading:  "  For  value  re- 
ceived, three  months  after  date,  I  prom- 
ise to  pay  W.  S.  or  order,  $5.00  as  per 
deed."  The  forgery  was  charged  to 
have  been  committed  by  erasing  the 
"$"  and  inserting  the  figure  2  in  its 
place,  and  by  inserting  at  the  end 
"  10  percent,  till  paid."  The  indict- 
ment was  held  good,  though  it  did  not 
aver  any  extrinsic  facts  showing  that 
the  note  was  for  the  pnymcni  of  money. 
State  V.  Schwartz,  64  Wis.  432. 

Instrument  Void  on  Its  Face. — Where 
the  original  instrument  alleged  to  have 
been  forged  is  void  upon  its  face,  the 
indictment  should  be  dismissed.  Peo- 
ple V.  Heed,  i  Idaho  531. 

The  plaintiff  in  error  was  charged  in 
an  indictment  with  forging  an  order  for 
the  payment  of  money,  of  the  following 
tenor:  "  M.  C.  &Co.,  Pay  Binam$5.75. 
J.  L.  C."  It  was  held  that  the  writing 
did  not,  on  its  face,  unaided  by  innu- 
endo or  the  statement  of  extrinsic  facts, 
import  an  order  for  the  payment  of 
money;  and  an  indictment  containing 
no  such  averment  is  bad.  Bynam  v. 
State,  17  Ohio  St.  143. 


2.  Com.  V.  Costello,  120  Mass.  358; 
Com.  V.  Hinds,  loi  Mass.  209. 

Receipted  Bill  for  Goods. — On  an  in- 
dictment for  forging  and  uttering  a 
receipted  bill  for  goods,  it  was  held 
that  the  instrument  being  set  out,  and 
purporting  on  its  face  to  be  the  thing 
prohibited  by  statute  to  be  forged,  there 
was  no  need  of  further  allegations  to 
show  how  it  was  that  thing,  or  how  it 
could  be  used  as  an  instrument  of 
fraud,  or  that  it  was  so  used  in  fact. 
Com.  V.  White,  145  Mass.  392. 

Kanner  of  Use. — It  need  not  appear 
from  the  indictment  that  the  instru- 
ment is  capable  of  being  used  in  an 
ordinary  suit  at  common  law  against 
the  party  whose  name  is  forged,  it  being 
sufficient  that  it  may  be  used  either  in 
equity  or  as  a  defense.  See  Biles  v. 
Com.,  32  Pa.  St.  529. 

Allegation,  Damage  or  Injury. — An  in- 
dictment charged  the  defendant  with 
forgery  of  an  instrument  which,  omit- 
ting the  date,  address,  and  signature, 
was  in  these  words:  "  Please  send  me 
word  how  long  you  will  give  Stephen  to 
pay  for  the  bed,  and  if  you  will  allow 
him  time  enough  to  pay  for  it  let  him 
have  a  cheap  bureau  as  cheap  as  possi- 
ble and  I  will  see  that  you  get  so  and 
oblige,  much  a  week.  *  *  *  Just 
write  it  off  the  whole  thing  and  send  it 
to  me."  The  instrument  was  held  to 
be  of  apparent  legal  efficacy,  and  not 
so  imperfect  and  obscure  that,  without 
reference  to  extrinsic  facts,  it  was  unin- 
telligible; that  having  these  qualities  it 
had  the  capacity  for  the  perpetration 
of  fraud,  and  was  the  subject  of  for- 
gery; and  that  it  was  not  necessary  to 
aver  in  the  indictment  that  the  fraud 
was  consummated,  the  offense  being 
complete  by  the  false  making  of  the 
writing,  without  the  concurrence  of 
damage  or  injury.  Hobbs  v.  State,  75 
Ala.  i;  Jones  -'.  State,  50  Ala.  161. 

To  the  Prejudice  of  Another's  Bight. — 
The  words  "  to  the  prejudice  of  an- 
other's   right,"    found    in    the   statute 
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b.  Instrument  Not  Apparently  Fraudulent. —  Where 
the  fraudulent  tendency  of  the  instrument  does  not  appear  from 
the  recital  or  description  of  the  instrument  itself,  then  such  fact 
must  be  made  to  appear  by  the  additional  averment  of  such 
extrinsic  matters  as  may  enable  the  court  judicially  to  see  the 
fraudulent  tendency.*     The  necessity  of  making  such  averments 


against  forgery,  need  not  be  used  in 
the  indictment,  because  they  are  de- 
scriptive not  of  the  offense  but  of  the 
instrument.  State  ta  Tingler,  32  W. 
Va.  551 ;  Powell  v.  Com.,  11  Gratt.  (Va.) 
822. 

Instrument  Creating  Pecuniary  Obliga- 
tion. —  Where  the  instrument  is  set  out 
in  hac  7)erba,  and  the  indictment  is  of  a 
character  which,  if  genuine,  would  un- 
questionably create  a  pecuniary  obliga- 
tion, and  it  so  appears  from  the  face  of 
the  instrument,  it  is  unnecessary  to 
allege  that  the  instrument,  if  true  or 
genuine,  would  have  created  such  pecu- 
niary obligation.  Morris  v.  State,  17 
Tex.  App.  666. 

Need  Not  Be  a  Perfect  Instrument. — 
When  the  instrument  is  shown  to  be 
one  having  legal  effect,  it  is  not  neces- 
sary that  it  should  be  shown  to  be  a 
perfect  one.  Rudicel  v.  State,  11 1  Ind. 
596;  Garmire  v.  State,  104  Ind.  444; 
Shannon  v.  State,  log  Ind.  410;  Reed 
V.  State,  28  Ind.  396.  It  is  sufficient  if 
it  bear  such  a  resemblance  to  the  docu- 
ment it  is  intended  to  represent  as  is 
calculated  to  deceive.  State  v.  Fergu- 
son, 35  La.  Ann.  1042. 

1,  Alabama. — Fomby  t/.  State,  87  Ala. 
36;  Baysinger  v.  State,  77  Ala.  63,  54 
Am.  Rep.  46;  Dixon  v.  State,  81  Ala. 
61;  Williams  v.  State,  90  Ala.  649; 
Hobbs  V.  State,  75  Ala.  I;  Rembert  v. 
Stale,  53  Ala.  467;  Nelson  v.  State,  82 
Ala.  44. 

California.  —  Ex  p.  Finley,  66  Cal. 
262;  People  V.  Tomlinson,  35  Cal.  506; 
People  V.  Todd.  77  Cal.  464;  People  v. 
Bibby,  91  Cal.  470. 

Colorado. — Raymond  v.  People,  2 
Colo.  .\pp.  344. 

Indiana. — State  v.  Cook,  52  Ind.  574; 
Shannon  v.  State,  109  Ind.  407;  Gar- 
mire V.  State,  104  Ind.  444;  Powers  v. 
State,  87  Ind.  97;  Reed  v.  State,  28  Ind. 

396. 

Iowa. — State  v.  Johnson,  26  Iowa 
407;  State  V.  Pierce,  8  Iowa  235. 

Louisiana. — State  v.  Murphy,  46  La. 
Ann.  415. 

Massachusetts. — Com.  v.  Dunleay,  157 
Mass.  388;  Com.  z/.  Hinds,  loi  Mass.  211. 


Minnesota.  —  State  v.  Wheeler,  19 
Minn.  98. 

New  York. — People  v.  Shall,  9  Cow. 
(N.  Y.)  778. 

North  Carolina.  —  State  v.  Greenlee, 
I  Dev.  L.  (N.  Car.)  523;  State  v. 
Weaver,  94  N.  Car.  836;  State  v.  Cov- 
ington, 94  N.  Car.  913. 

Ohio. — By  nam  v.  State,  17  Ohio  St. 
143;  Clarke  v.  State,  8  Ohio  St.  630; 
Carb^rry  v.  State,  ir  Ohio  St.  415; 
Clarke  v.  State,  8  Ohio  St.  630. 

Pennsylvania. — Com.  v.  Mulholland, 
12  Phila.  (Pa.)  608. 

Tennessee.  —  State  v.  Humphreys, 
10  Humph.  (Tenn.)  442. 

Texas. — Carder  v.  State,  (Tex.  Crim. 
App.  1895)  31  S.  W.  Rep.  678;  Simms 
V.  State,  32  Tex.  Crim.  Rep.  277;  Hin- 
dricks  v.  State,  26  Tex.  App.  176;  An- 
derson V.  State,  20  Tex.  App.  595; 
Rollins  V.  State,  22  Tex.  App.  548 ;  King 
V.  State,  27  Tex.  App.  567;  Morris  v. 
State,  17  Tex.  App.  667;  Costley  v.  State, 
14  Tex.  App.  161;  Caffey  v.  State,  (Tex. 
Crim.  App.  1896)  36  S.  W.  Rep.  82. 

Vermont. — State  v.  Briggs,  34  Vi.  501. 

Virginia. — Terry  v.  Com.,  87  Va.  672. 

Wisconsin. — State  v.  Schwartz,  64 
Wis.  432. 

United  States. —  U.  S.  v.  Barnharl,  33 
Fed.  Rep.  459. 

A  writing,  void  on  its  face  because  of 
the  want  of  legal  requisites  to  its  valid- 
ity, is  not  the  subject  of  an  indict- 
ment for  forgery,  in  consequence  of  its 
incapacity  to  effect  fraud;  nor  will  a 
writing,  so  imperfect  and  obscure  that 
it  is  unintelligible  without  reference  to 
extrinsic  facts,  support  an  indictment 
for  that  offense,  unless  these  facts  are 
averred,  and  by  the  averment  it  is 
made  apparent  that  it  has  the  capacity 
of  effecting  fraud.  Hobbs  v.  State,  75 
Ala.  I. 

Under  a  statute  providing  that  teach- 
ers should  be  paid  upon  a  check  drawn 
by  a  majority  of  the  trustees  on  the 
county  treasurer,  and  be  accompanied 
by  an  affidavit  on  the  part  of  the  teacher 
that  he  is  entitled  to  the  amount  speci- 
fied in  the  check,  it  was  held  that  an 
indictment   for    the    forgery    of    such 
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in  support  of  an  indictment  based  upon  a  forged  instrument  has 
given  rise  to  so  much  discussion  that  it  has  been  thought  best  to 
give  numerous  holdings  in  illustration  of  the  doctrine,  showing 
the  requirements  of  the  several  courts  in  particular  instances.* 


check  should  specify  that  the  required 
affidavit  accompanied  it.  Caflfey  v. 
State,  (Tex.  Crim.  App.  1896)  36  S.  W. 
Rep.    82. 

Averment  by  Innuendo. — If  the  aver- 
ment of  extrinsic  facts  is  necessary  to 
the  interpretation  of  the  writing,  these 
facts  must  be  averred  otherwise  than 
by  innuendo.  Dixon  v.  State,  81  Ala, 
61. 

Forged  Bond. — Upon  an  indictment 
for  the  forgery  of  a  bond  it  must  appear 
from  the  indictment  that  an  obligee  as 
well  as  obligors  existed,  and  that  the 
bond  purported  to  create  a  legal  liabil- 
ity upon  the  obligors,  and  might  ope- 
rate to  their  prejudice  or  to  the  injury 
of  another,  and  for  want  of  such  neces- 
sary averment  the  judgment  will  be 
reversed  and  the  indictment  quashed. 
State  V.  Briggs,  34  Vt.  503.  See,  also, 
People  V.  Kingsley,  2  Cow.  (N.  Y.)  522. 

Georgia  Statute. —  Under  the  Georgia 
statute,  every  species  of  writing  that 
could  be  used  to  defraud  another  comes 
within  the  term  "  forgery,"  and  while 
in  most  cases  any  extrinsic  facts  neces- 
sary to  render  a  doubtful,  obscure,  or 
incomplete  instrument  efficient  in  the 
consummation  of  fraud  would  have  to 
be  alleged,  yet  this  rule  does  not  pre- 
vail in  Georgia,  the  code  declaring,  in 
section  462S,  that  an  indictment  which 
states  the  offense  in  the  terms  and  lan- 
guage of  the  code,  or  so  plainly  that 
the  nature  of  the  offense  charged  may 
be  easily  understood  by  the  jury,  shall 
be  sufficiently  technical  and  correct. 
Travis  v.  State,  83  Ga.  372. 

1.  Release.  —  A  writing  which  pur- 
ports to  be  signed  by  a  landlord,  and 
to  be  a  waiver  of  all  his  rights  as 
against  the  crop  of  his  tenant,  except  a 
specified  sum  for  rent  of  land  and  hire 
of  a  mule,  and  which  declares  that  he 
holds  noother  claim  against  his  tenant, 
will  not  support  an  indictment  for  for- 
gery (Code,  §  3832),  without  an  aver- 
ment of  the  extrinsic  fact  that  he  has 
made  advances  to  the  tenant;  and  an 
averment  that  he  "  held  a  lien  for  rent 
and  advances  on  the  crop,"  is  not  suffi- 
cient.    Williams  v.  State,  qo  Ala.  649. 

Certificate  of  Release. — Under  Alabama 
Code,  §  4340,  forgery  in  the  second 
degree  consists  in  the  forgery  of  an  in- 


strument "  by  which  any  right  or  inter- 
est in  property  is  in  any  way  changed 
or  affected."  An  indictment  under  this 
section  charged  that  the  defendant 
"  did  forge  a  written  instrument,  as 
follows:  'April  28th,  1885.  Dear  Sir: 
I  have  nothing  to  do  with  Veonie  Dixon 
patch  cotton,  they  are  welcome  to  ii 
and  do  what  they  please  with  it. 
W.  W.  Robert,  and  also  Mary  Ann  the 
same.  W.  W.  Robert.'  meaning 
thereby,  that  W.  W.  Roberts,  the  land- 
lord, waived  his  lien  on  the  '  patch  cot- 
ton '  of  one  Veonie  Dixon."  It  was 
held  insufficient  to  sustain  a  prosecu- 
tion, because  it  failed  to  indicate  that 
Roberts,  whose  name  was  alleged  to 
have  been  forged,  had  any  interest 
whatever  in  the  "  patch  cotton  "  men- 
tioned, the  words  "  meaning  thereby 
that  W.  W.  Roberts,  the  landlord, 
waived  his  lien  on  the  '  patch  cotton  '  " 
being  only  an  innuendo  whose  office  is 
not  to  supply  omitted  words,  but  to 
give  point  and  direction  to  ambiguous 
language.     Dixon  v.  State,  81  Ala.  61. 

Transfer  of  Account. — An  indictment 
charged  that  A.  "did  feloniously  and 
fraudulently  forge  a  certain  paper  writ- 
ing "  as  follows:  "Mr.  J.  G.  Bos- 
tick,  You  will  please  charge  A.'s  ac- 
count to  us  up  to  this  date.  *  *  * 
B  &  C."  It  was  held  that  the  indict- 
ment was  not  valid  without  charging 
that  A.  was  indebted  to  Bostick,  as 
there  could  be  no  fraud  unless  a  debt 
existed.  State  v.  Humphreys,  10 
Humph.  (Tenn.)  442,  quoted  in  Com. 
V.  Mulholland,  12  Phila.  (Pa.)  6oq. 

Life  Insurance  Policy. — An  indictment 
for  uttering  and  publishing  as  true, 
knowing  the  same  to  be  "  false,  forged, 
and  counterfeit,"  a  certain  paper  writ- 
ing set  forth,  which  is  an  application 
for  a  policy  of  life  insurance  containing 
numerous  questions  and  answers,  with- 
out such  averments  as  to  extrinsic  mat- 
ter as  will  enable  the  court  judicially 
to  see  that  the  writing  has  a  tendency 
to  defraud  or  deceive,  is  insufficient  at 
common  law.  Com.  v.  Dunleay,  157 
Mass.  386. 

Under  New  Hampshire  Gen.  Laws, 
c.  276,  §  I,  making  it  a  crime  to  coun- 
terfeit  any  warrant,  order,  or  request 
for  the  payment  of   money,  or  the  de> 


568 


Volume  IX. 


Indictment. 


FORGERY. 


Extrinsic  Facts. 


Determination  of  Question. —  The  question   whether  the    instrument, 
as  set  out  in  the  indictment,  is  the  subject  of  forgery  and  imports 


livery  of  any  property  or  writing  of 
value,  an  indictment  for  forging  an 
application  for  an  insurance  policy, 
which  does  not  aver  in  the  language  of 
the  statute  that  the  policy  was  a  writ- 
ing of  value,  is  bad.  State  v.  Horan, 
64  N.  H.  54S. 

Articles  of  Association. —  Upon  an  in- 
dictment for  the  forgery  of  the  follow- 
ing instrument,  "  We,  the  undersigned, 
promise  to  become  members  of  the 
State's  Business  Men's  Association  of 
Texas,  and  promise  to  pay  to  said  asso- 
ciation ten  dollars  each  for  one  year 
membership  in  said  association,  for  the 
purpose  of  protecting  our  business  and 
advancing  our  mutual  interest,  provid- 
ing all  the  first-class  merchants  in 
Henrietta,  Texas,  will  sign  this  agree- 
ment and  become  members  of  said 
association,"  it  was  held  that  since 
such  instrument  showed  upon  its  face 
that  it  could  only  create  a  complete 
legal  liability  when  the  same  should  be 
signed  by  all  the  leading  merchants, 
and  no  money  was  due  until  such  sig- 
natures were  affixed  thereto,  the  indict- 
ment should,  by  appropriate  innuen- 
does, have  averred  such  facts  as  com- 
pleted the  instrument  and  made  it  create 
a  legal  liability  against  those  signing 
it.  Carder  v.  State,  (Tex.  Crim.  App. 
1895)  31  S.  W.  Rep.  678. 

Beceipt. —  Where  an  indictment 
charged  the  defendant  with  forging  a 
receipt  signed  thus:  "  Received,  H. 
H.,"  it  was  held  that  the  indictment 
was  bad  because  there  was  no  aver- 
ment of  extrinsic  facts  showing  what 
"  H.  H."  meant.  Rex  v.  Barton,  i 
Moo.  C.  C.  141,  quoted  in  Bynam  v. 
State,  17  Ohio  St.  143. 

Where  an  indictment  charged  that 
the  obligor  paid  $5  on  a  single  bill  to 
the  obligee,  and  that  the  obligee  in- 
dorsed on  the  single  bill  a  credit  in  the 
following  words:  "  Received,  23d 
October,  1841,  five  dollars,"  and  that 
the  defendant  obliterated  the  same 
with  intent  to  prejudice  the  rights  of 
the  obligor,  it  was  held  that  this  indict- 
ment did  not  make  out  a  valid  charge 
of  forgery,  there  being  no  averment 
that  such  indorsement,  by  the  agree- 
ment of  the  parties,  was  to  have  the 
force  and  effect  of  a  formal  receipt  or 
acquittance  for  the  purpose  of  making 
it  evidence  of  payment.  State  v.  Mar- 
tin, 9  Humph.  (Tenn.)  55. 


In  an  indictment  for  forging  a  re- 
ceipt, it  is  not  necessary  to  aver  a  lia- 
bility on  the  part  of  the  person  charged 
with  the  offense  to  the  individual 
against  whom  the  receipt  is  forged,  in 
order  to  show  that  the  latter  stands  in 
a  situation  to  be  defrauded  by  the  for- 
mer. Snell  V.  State,  2  Humph.  (Tenn.) 
347- 

In  Rice  v.  State,  i  Yerg..  (Tenn.)  432, 
it  was  held,  however,  that  the  indict- 
ment must  charge  that  the  person  to 
whom  the  receipt  purported  to  be  given 
was  indebted  to  the  person  whose  name 
was  forged. 

Showing  that  the  Instrument  Is,  in 
Fact,  a  Receipt. — Where,  in  an  indict- 
ment for  uttering  a  forged  receipt,  the 
instrument  set  out  is  not  prima  facie  a. 
receipt,  such  extrinsic  facts  must  be 
averred  as  are  necessary  to  show  that 
the  instrument  would,  if  genuine,  have 
the  operation  and  effect  of  a  receipt. 
An  averment  that  the  instrument  set 
out  was  a  receipt  does  not  have  the 
effect  of  changing  hs  prima  facie  cha.v- 
acter.  Nor  will  the  character  of  the 
instrument  be  changed  by  an  averment 
that,  by  the  rules  of  the  bank  where 
the  instrument  was  used,  it  was  upon 
its  face  a  receipt.  It  should  be  shown 
how  or  in  what  way  the  instrument,  if 
genuine,  would,  under  the  rules  of  the 
bank,  have  the  operation  and  effect  of 
a  receipt.  Henry  v.  State,  35  Ohio  St. 
128,  20  Alb.  L.  J.  377. 

Obligation  of  the  Receipt, — An  indict- 
ment for  altering  an  accountable  re- 
ceipt for  money,  so  as  to  give  it  the 
form  of  a  promissory  note,  is  not  good, 
unless  it  shows  what  was  the  obliga- 
tion of  the  receipt.  State  v.  Riebe,  27 
Minn.  315. 

An  Indictment  for  the  Forgery  of 
an  ^'Accountable  Receipt  for  Personal 
Property,  viz.,  an  elevator  ticket  for 
wheat,"  alleged  that  the  defendant 
"  did  falsely  make,  forge,  alter,  and 
counterfeit  a  certain  false,  forged, 
altered,  and  counterfeited  accountable 
receipt  for  personal  property,  viz.,  an 
elevator  ticket  for  wheat,  which  is  of 
the  tenor  following,  that  is  to  say:  '  St. 
Paul  &  Sioux  City  Elevator  Co.,  St. 
Peter,  *  *  *  Received  of  J.  S.,  load  No. 
20,  ticket  No.  2402,  account  of  W.  B. 
N.  or  bearer.  No.  i  wheat,  *  *  *  84  5-60 
bushels.  M.  Good,  Inspector,'  with  in- 
tent thereby  then  and  there  to  injure  and 
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a  pecuniary  obligation  must,  of  course,  be  determined  from  the 
peculiar  facts  and  circumstances  of  the  particular  case,  and  from  a 


defraud,  contrary  to  the  form  of  the 
statute,"  etc.  It  was  held  that,  inas- 
much as  no  connection  between  the 
subscriber  of  the  instrument  and  the 
said  elevator  company  appeared  on  the 
face  thereof,  and  as  it  could  not  be  con- 
tended in  support  of  the  indictment  that 
"  M.  Good,  Inspector,"  was  an  agent  of 
the  compmy,  the  indictment  presented 
the  case  of  an  accountable  receipt  not 
purporting  to  be  signed  by  any  author- 
ized agent  of  the  company,  and  not  on 
its  face  of  any  apparent  legal  effect ;  and, 
there  being  no  averment  in  the  indict- 
ment of  any  connection  between  the 
said  subscriber  and  the  said  company 
which  would  give  it  such  effect,  the  in- 
dictment was  insufficient.  State  v. 
Wheeler,  19  Minn.  98,  i  Green  Cr.  L. 
Rep.  541. 

Acquittance. — The  words  "  Settled  — 
Samuel  Hughes,"  at  the  foot  of  a  bill  of 
parcels,  import  a  receipt  and  acquit- 
tance; and  in  an  indictment  for  forging 
the  acquittance,  it  will  be  sufficient  to 
set  out  the  bill  of  parcels,  with  the 
word  "  settled  "  and  the  supposed  sig- 
nature at  the  foot  of  it,  without  any 
averment  that  the  word  "  settled  "  im- 
ports a  receipt  or  acquittance.  Rex  v. 
Martin,  7  C.  «&  P.  549,  32  E.  C.  L.  626. 

Mortg^age. — An  indictment  for  forging 
a  mortgage  in  the  name  of  S.,  with 
intent  to  defraud  S.  &  M.,  was  held 
insufficient  because  it  did  not  aver  that 
there  was  any  such  land  as  the  alleged 
mortgage  described,  or  that  S.  had  any 
title  to  it.  People  v.  Wright,  9  Wend. 
(N.  Y.)  193,  explained  \n  Fenton  v.  Peo- 
ple, 4  Hill  (N,  Y.)  128,  and  questioned  in 
People  V.  Stearns,  21  Wend.  (N.  Y.)  409. 

Forgery  by  Officer  Not  Acting  in  Line  of 
Duty. — An  indictment  for  forgery  by 
the  alteration  of  an  instrument  issued 
by  an  officer  acting  not  in  the  line  of 
his  proper  office,  but  in  that  of  another 
office  the  duties  of  which  he  had  been 
designated  to  perform  during  a  va- 
cancy, should  aver  the  facts  necessary 
to  show  that  such  officer  had  been  duly 
designated  to  act  in  the  vacancy,  and 
was  competent  to  make  the  instrument 
alleged  to  have  been  altered.  Averring 
that  he  issued  \lex  officio  is  not  enough. 
U.  S.  V.  Schoyer,  2  Blatchf.  (U.  S.)  59. 

Indorsements. — In  an  indictment  for 
forging  an  indorsement,  such  indorse- 
ment must  be  averred  to  have  been  put 
on  a  document  in  such  a  way  as  to  have 


z. prima  facie  binding  eflfect.  Com.  v. 
Spilman,  124  Mass.  327,  26  Am.  Rep. 
668. 

But  where  the  note  is  described  as  to 
the  amount,  date,  to  whom  payable,  and 
when  due,  it  is  good  without  a  further 
allegation  as  to  who  was  the  maker  or 
where  it  was  payable.  Cocke  v.  Com., 
13  Gratt.  (Va.)  750. 

Acknowledgment  of  Card  in  Hotel. — An 
indictment  for  forging  a  writing  in  the 
following  words:  "  I  hereby  certify 
that  H.  &  Co.  have  placed  in  my  hotel 
a  card  of  advertisements  as  per  their 
agreement  by  contract.  S.,  Proprie- 
tor," without  any  averment  of  extrinsic 
matter  to  show  that  the  instrument  was 
adapted  to  be  used  for  purpose  of  fraud 
otherwise  than  appeared  on  its  face, 
was  held  to  be  bad  at  common  law. 
Com.  V.  Hinds,  lor  Mass.  209. 

Deed. — An  indictment  for  forging  a 
deed  need  not  state  that  the  instru- 
ment, if  genuine,  would  have  conveyed 
the  land;  it  is  sufficient  to  say  that  it 
purported  to  convey  it.  Nor  need  the 
indictment  charge  that  the  deed  was 
executed  or  acknowledged.  The  word 
"  deed  "  of  itself  imports  a  complete 
instrument.  State  v.  Fisher,  65  Mo.  437. 

Acknowledgments. — A n  indictment  for 
forgery  of  a  certificate  of  acknowledg- 
ment to  a  deed,  but  setting  forth  a  cer- 
tificate without  venue,  and  not  aver- 
ring that  the  commissioner  of  deeds, 
whose  name  was  forged,  had  authority 
to  take  such  an  acknowledgment,  is 
fatally  defective.  The  objection  may 
be  raised  after  verdict.  Vincent  v. 
People,  15  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  234,  5  Park.  Cr.  Rep.  (N.  Y.)  88. 

An  indictment  predicated  upon  the 
forging  and  uttering  of  a  certificate  of 
acknowledgment  of  the  execution  of  a 
deed  of  land  with  intent  to  defraud  the 
owner  or  his  heirs,  was  held  to  assume 
the  validity  of  the  conveyance  itself,  as 
between  the  grantor  and  grantee,  and 
to  be  suflScient.  State  v.  Dufour,  63 
Ind.  567.  See  People  v.  Harrison,  8 
Barb.  (N.  Y.)  560,  where  it  was  held 
that  an  indictment  would  not  lie  for 
forging  a  certificate  of  acknowledg- 
ment of  a  deed,  which  certificate  did 
not  state  that  the  grantor  acknowledged 
the  execution  of  the  conveyance. 

Affidavit. — An  indictment  for  forgery 
of  an  affidavit  in  detinue  must  set  out 
enough  of  the  proceedings  to  show  that 
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minute  examination  of  the  instrument  in  issue.     Such  point,  how- 
ever, is  a  subject  for  instruction  by  the  court  and  not  a  question 


the  oath  was  administered  by  proper 
authority  and  lawfully  taken.  Jacobs 
V.  State,  6r  Ala.  448. 

Order. — A  written  instrument  in  these 
words,  "  Due  8.50c.  J.  D.,"  may  be  the 
subject  of  forgery  when  the  necessary 
explanatory  averments  are  added,  as 
"  meaning  thereby  that  the  sum  of 
$8.50  was  due  the  bearer  of  said  instru- 
ment, as  change,  from  the  mercantile 
firm  of  Mayer  Brothers.  *  *  *  at 
the  store  of  said  firm,  as  certified  to  by 
one  John  Duffin,  a  clerk  in  their  em- 
ployment, who  had  authority  to  make 
such  certificate  in  the  regular  course  of 
business  at  said  store."  Nelson  v. 
State,  82  Ala.  44.  See,  also,  as  to 
necessary  explanatory  averments  as  to 
names  and  amount,  Baysinger  v.  State, 
77  Ala.  63. 

A  forged  order,  requesting  thai  the 
goods  mentioned  in  it  might  be  de- 
livered to  the  person  therein  named,  is 
not  within  the  Temitssee  Act  of  Assem- 
bly of  1829.  c.  23,  §§  40,  41,  50,  if  the 
drawer  has  no  interest  in  the  goods 
mentioned  in  such  order.  And  an  indict- 
ment upon  such  order  must  aver  that 
the  person  whose  name  is  forged  had 
an  interest  in  the  goods.  Walton  v. 
State,  6  Yerg.  (Tenn.)  377. 

Where  the  indictment  set  out  the  in- 
strument as  follows:  "  Trublood  & 
Allen,  Salem.  Ind. :  Please  let  Jim  Cook 
have  two  dollars'  worth  on  my  credit. 
Fred.  L.  Prow,  Salem,"  it  was  held 
that  this  instrument,  with  an  allegation 
that  the  drawees  were  in  the  grocery 
trade,  did  not  support  an  averment  in 
the  indictment  that  it  was  "  for  the 
payment  of  money  and  delivery  of 
grocery  goods. "^  State  v.  Cook,  52 
Ind.  574. 

Alteration  df  Order. — Where  the  in- 
dictment charged  the  false  making  to 
have  been  in  the  alteration  of  an  order 
given  by  the  defendant,  without  charg- 
ing that  the  alteration  was  made  after 
the  order  was  circulated  and  taken  up 
by  him,  it  was  held  to  be  fatally  defec- 
tive. State  V.  Greenlee,  i  Dev.  L.  (N.. 
Car.)  523,  quoted  in  Com.  v.  Mulhol- 
land,  12  Phila.  (Pa.)  609. 

Order  for  Delivery  of  Goods. — In  the 
case  of  Rex  v.  Cullen,  1  Moo.  C.  C. 
300,  the  prisoner'  was  indicted  for 
uttering  a  certain  forged  request  for 
the  delivery  of  goods,  in  the  following 
terms:    "  Per  bearer,  2  11-4  counter- 


panes. [Signed]  T.  Davies,  E.  Twell. 
88  Aldgate."  Although  it  was  shown 
by  the  proof  that  such  orders  were 
common  in  the  business  of  the  parties 
whose  names  were  signed  to  the  writ- 
ing, vet  it  was  held  by  all  the  judges 
present  that  the  words  "  per  bearer  " 
did  not  necessarily  import  "  Send  per 
bearer;  "  they  might  mean  "  I  have 
sent  per  bearer,"  and  there  ought  to 
have  been  an  innuendo  to  explain  them. 
Quoted  in  Carberry  v.  State,  11  Ohio 
St.  414. 

A  charge  of  forgery  may  be  predi- 
cated upon  an  instrument  reading, 
"  Halls  and  Davisons:  pleas  let  this 
boy  have  a  soot  of  cloth.  [Signed] 
Mrs.  Wilson.  And  let  him  have  a  cap, 
too,"  if  extrinsic  facts  showing  the 
fraudulent  tendency  of  the  order  are 
averred.  Stewart  v.  State,  113  Ind. 
505.  See  also  State  v.  Morgan,  35 
La.  Ann.  293. 

A  written  instrument  reading,  "  Sep- 
tember 4,  1886.  Mr.  T.  Hemphill: 
Please  let  Charles  Shannon  have  one 
dress  pattern,  and  oblige  [signed]  Theo- 
dore Points,"  is  so  uncertain  that  the 
averment  of  extrinsic  facts  showing  its 
fraudulent  tendency  is  necessary  to 
the  sufficiency  of  an  indictment  charg- 
ing forgery.  Shannon  v.  State,  109 
Ind.  407. 

Where  the  plaintifif  in  error  was  in- 
dicted for  forgery,  in  falsely  making, 
and  in  uttering  and  passing,  a  forged 
order  for  the  delivery  of  a  pistol 
with  a  load,  of  the  tenor  following: 
"  Messrs.  Langdon  &  Bro.,  Gents:  Let 
the  bearer  have  one  of  your  smallest, 
with  load,  and  charge  to  me.  R. 
Chambers,"  it  was  held  that  this 
writing  was  not,  per  se,  an  order  for  the 
delivery  of  a  pistol,  or  other  goods  of 
any  kind,  and  that  extrinsic  proof 
could  not  be  received  to  give  it  a  char- 
acter and  meaning  not  apparent  on  its 
face,  the  indictment  containing  no 
innuendo,  nor  statement  of  facts  tend- 
ing to  give  it  a  meaning  not  disclosed 
by  its  terms.  Carberry  v.  State,  il 
Ohio  St.  410. 

Railway  Tickets  and  Passes. — Upon  an 
indictment  for  the  forgery  of  a  railway 
ticket,  said  forgery  consisting  of  the 
insertion  of  the  point  of  destination 
and  placing  a  stamp  on  the  ticket,  it 
was  held  that  these  matters  should 
have  been  distinctly  averred  in  the  in- 
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to  be  left  to  the  consideration  of  the  jury,*  and  in  determining 
whether  the  instrument  set  forth  is  sufficient  without  extrinsic 
averments,  all  the  extrinsic  circumstances  tending  to  fraud  which 
are  implied  in  the  writing  should  be  taken  to  exist.* 

6.  Description  of  Instrument  —  a.  Generally. —  Upon  an  indict- 
ment for  forgery,  it  is  usual  to  describe  the  alleged  forged  instru- 
ment,  in    order   that   its  character   may  appear  to  the   court.' 


dictment,  since  in  their  absence  the 
instrument  did  not  import  a  pecuniary 
obligation.  Overly  v.  State,  34  Tex. 
Crim.  Rep.  500.  See  also  Daud  v. 
State,  34  Tex.  Crim.  Rep.  460. 

So  an  indictment  charging  that  J.  W. 
"  did  wittingly  and  falsely  make, 
forge,  and  counterfeit,  and  did  then 
and  there  wittingly  assent  to  the  falsely 
making,  forging,  and  counterfeiting,  a 
certain  paper  writing,  commonly  called 
a  railroad  pass,"  setting  it  out,  "  with 
intent  to  defraud,"  was  held  not  to 
charge  the  offense  of  forgery  either 
under  the  statute  of  North  Carolina  or 
at  common  law,  but  extraneous  facts 
which  show  the  tendency  to  injure  and 
defraud  must  be  averred.  State  v. 
■  Weaver,  94  N.  Car.  836.  The  descrip- 
tion of  the  instrument  as  a  "  railroad 
pass  "  merely  is  insufficient.  The  cir- 
cumstances showing  the  authority  of 
the  officer  whose  name  is  forged,  and 
the  obligation  of  the  company  to  honor 
it,  must  be  set  out  in  the  indictment. 
State  V.  Weaver,  94  N.  Car.  836,  55 
Am.  Rep.  647.  See  also  Com.  v. 
Ray,  3  Gray  (Mass.)  441. 

Instrument  in  the  Form  of  Promissory 
Note. — .\n  instrument  in  the  form  of  a 
promissory  note  for  the  payment  of 
"  25.00  as  per  deed,  10  per  cent,  till 
paid,"  is  a  note  for  twenty-five  dollars; 
and  in  an  information  for  the  forgery 
thereof  no  averment  of  extrinsic  facts 
is  necessary  to  show  that  such  is  its 
character.  State  v.  Schwartz,  64  Wis. 
432. 

L  Daud  V.  State,  34  Tex.  Crim.  Rep. 
460;  Overly  v.  State,  34  Tex.  Crim. 
Rep,  500. 

Patent  Ambiguity. —  Where  there  is  a 
patent  ambiguity  on  the  face  of  the 
note  charged  to  have  been  forged,  aris- 
ing from  the  use  of  words  which  are 
awkwardly,  unskilfully,  or  designedly 
inserted,  it  is  the  duty  of  the  court  to 
examine  it,  and  to  instruct  the  jury  how 
it  should  be  read.  Butler  v.  State,  23 
Ala.  44. 

Instrument  TTncertain  in  Its  Terms. — 
Where,  in  an  indictment  for   forgery, 


the  instrument  on  which  the  forgery  is 
predicated  is  set  out  without  the  aver- 
ment of  extrinsic  facts  explaining  it, 
and  it  is  so  uncertain  in  its  terms  that 
it  is  impossible  to  tell  whether  it  would 
or  would  not,  if  genuine,  operate  as  the 
foundation  of  another's  liability  or 
right,  or  have  any  legal  effect  what- 
ever, the  indictment  is  bad,  on  motion 
to  quash,  for  not  stating  the  offense 
with  sufficient  certainty.  Shannon  v. 
State,  109  Ind.  407. 

2.  U.  S.  V.  Lawrence,  13  Blatchf. 
(U.  S.)  215;  People  V.  Stearns,  21 
Wend.  (N.  Y.)  409. 

3.  Rooker  v.  State,  65  Ind.  88. 
Illustrations. —  "An   instrument     of 

writing,  purporting  to  be  an  order, 
drawn  by  Sister  Adeline  on  George 
Battiste,  for  nine  dollars,"  is  a  suffi- 
cient description,  in  an  indictment,  of 
the  instrument  alleged  to  have  been 
forged.     McGuire  v.  State,  37  Ala.  162. 

Where  the  forged  instrument  is  in  the 
character  of  an  order  for  money  or  for 
the  delivery  of  goods  at  the  option  of  the 
holder,  it  must  be  so  described  in  the 
indictment.  State  v.  Stephen,  45  La. 
Ann.  702. 

An  indictment  for  forging  a  school 
warrant,  which  is  described  as  contain- 
ing certain  figures  on  its  face,  will  not 
be  sustained  without  proving  that  the 
figures  in  question  were  upon  the  war- 
rant when  it  passed  out  of  defendant's 
possession.  McDonnell  v.  State,  58 
Ark.  242. 

Where  the  indictment  described  the 
forged  instrument  as  a  certain  bond 
"  placed  as  a  prosecution  bond  upon 
the  process,  in  a  suit  in  the  Superior 
Court,"  etc.,  the  indictment  is  not  sus- 
tained by  proof  that  the  bond  was 
placed  (meaning  written)  on  the  paper 
containing  the  affidavit  instituting  the 
suit,  no  process  having  been  prepared. 
State  V.  Lytle,  64  N.  Car.  255.  But  it 
has  been  held  that  an  averment  in  the 
indictment  that  an  instrument  was 
forged  with  intent  to  defraud  an  incor- 
porate bank  is  not  rendered  defective 
by  the  fact  that  the  instrument,  as  set 
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b.  Name  by  Which  it  is  Usually  Known. —  It  is  generally 
sufficient  to  describe  the  instrument  according  to  its  commonly 
accepted  or  statutory  name.* 


out  in  words  and  figures  in  the  indict- 
ment, appears  to  be  a  check  drawn 
upon  the  "cashier"  of  such  bank. 
State  V.  Jones,  i  McMull.  L.  (S.  Car.) 
236,  36  Am.  Dec.  257. 

The  description  of  the  writing  in  the 
indictment,  as  the  indorsement  of  the 
person  whose  name  is  forged,  will  not 
vitiate  the  indictment,  though  the 
simulated  liability  might  not  be  that  of 
the  technical  indorser,  but  of  a  different 
character.  Powell  v.  Com.,  11  Gratt. 
(Va.)  S22. 

DMcribing  Complete  Inatmment.  —  It  is 
sufficient  to  allege  the  description  of  the 
instrument  as  it  was  when  complete, 
and  the  fact  that  the  instrument  when 
produced  at  the  trial  was  mutilated  to 
the  extent  of  a  torn  signature,  will  not 
constitute  a  material  variance.  People 
V.  Dewey.  35  Hun  (N.  Y.)  308. 

Missouri  Stattite.  —  While,  at  common 
law  an  indictment  for  forgery  which 
described  the  spurious  instrument  as 
being  a  note  "  executed  and  signed  by  " 
the  person  whose  name  was  alleged  to 
have  been  forged,  would  be  bad  for 
repugnancy,  such  an  indictment  is 
cured  by  the  Missouri  statute  (§  1821, 
revision  of  1879).  State  v.  Chamber- 
lain, 89  Mo.  129. 

1.  Roberts  v.  State,  72  Miss,  no; 
State  V.  Fisher,  65  Mo.  438;  State  v. 
Haws,  98  Mo.  188;  People  v.  Kemp,  76 
Mich.  410;  State  v.  Sullivan,  35  La. 
Ann.  845;  State  v.  Clement,  42  La. 
Ann.  583;  State  v.  Maas,  37  La.  Ann. 
292;  State  V.  Sherwood,  41  La.  Ann. 
316;  Chidester  v.  State,  25  Ohio  St. 
433;  State  V.  Houseal,  2  Brev.  (S.  Car.) 
221;  Com.  V.  Talbot,  2  Allen  (Mass.) 
161. 

Mississippi.  —  By  section  1358,  Miss. 
Code  1892,  it  is  declared:  "  Whenever 
it  shall  be  necessary  to  make  an  aver- 
ment in  an  indictment  as  to  any  instru- 
ment, whether  the  same  consist  wholly 
or  in  part  of  writing,  print,  figures,  or 
characters,  it  shall  be  sufficient  to  de- 
scribe such  instrument  by  any  name 
or  designation  by  which  the  same  may 
be  usually  known,  or  by  the  purport 
thereof,  without  setting  out  any  copy 
or  fac-simile  of  the  whole  or  any  part 
thereof."  Roberts  v.  State,  72  Miss. 
no. 

Missouri. —  In  State  v.  Fisher,  65  Mo. 


438,  it  was  held  that  where  the  statu- 
tory words  had  been  used  in  the  indict- 
ment it  was  unnecessary  to  set  out  the 
instrupient  alleged  to  have  been  forged ; 
it  was  sufficient  to  describe  it  by  its 
usual  name  or  designation.  (2  Wag, 
Stat.  1091,  §  28.) 

Louisiana.—  Louisiana  Rev.  Stat., 
§  1049,  provides  that  "  in  any  indict- 
ment for  forging  *  *  *  any  instru- 
ment, it  shall  be  sufficient  to  describe 
such  instrument  by  any  name  or  desig- 
nation by  which  the  same  may  be  usu- 
ally known,  or  by  the  purport  thereof, 
without  setting  out  any  copy  or  fac- 
simile thereof,  or  otherwise  describing 
the  same  or  the  value  thereof. ' '  State  v. 
Sullivan,  35  La.  Ann.  845.  See  also  State 
V.  Sherwood,  41  La.  Ann.  316;  State  v. 
Snow,  30  La.  Ann.  401.  The  object  of 
the  statute  in  permitting  the  forged  in- 
strument to  be  described  by  its  ordinary 
designation  was  to  exclude  the  neces- 
sity of  designating  it  by  its  exact  legal 
name.     Slate  v.  Maas,  37  La.  Ann.  292. 

Po\pr  of  Attorney.  —  An  information 
for  uttering  a  forged  power  of  attorney 
which  alleges  the  forgery  only  of  the 
certificate  of  acknowledgment  and  the 
clerk's  certificate  of  authentication  an- 
nexed, but  sets  out  the  uttering  as  of  a 
forged  power  of  attorney,  is  held  good; 
the  appended  certificates  may  fairly  be 
regarded  as  so  far  constituting  a  part 
of  the  completed  power  as  to  be  in- 
cluded in  the  term  used  to  designate 
the  instrument  as  a  whole.  People  v. 
Marion,  -Zf)  Mich.  31. 

Mortg^age.  —  Where  the  indictment 
was  for  uttering  a  forged  "  mortgage," 
while  the  term  "  deed  "  was  used  in 
the  statute,  it  was  held  that  the  latter 
included  the  former.  People  v.  Caton, 
25  Mich.  388. 

An  indictment  charging  the  forgery 
of  "  a  certain  instrument  in  writing, 
commonly  called  a  mortgage,  for  the 
payment  of  money,"  sufficiently  im- 
ports the  forgery  of  a  sealed  instrument. 
People  V.  Dewey,  35  Hun  (N.  Y.)  308. 

Deed.  —  The  employment  of  a  word 
which,  ex  vi  termini,  imports  a  material 
fact  not  expressly  averred,  is  suffi- 
cient. Hence  an  indictment  averring 
the  forgery  of  a  "  deed  "  sufficiently 
imports  a  seal.  Paige  v.  People,  3 
Abb.  App.  Dec..(N.  Y.)  439. 
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Miitake  of  Pleader.  —  Where  the  instrument  is  set  forth,  a  mistake 
of  the  pleader  in   designating  its  character  will  not   vitiate  an 


An  indictment  for  forging  a  certifi- 
cate of  acknowledgment  of  a  deed,  but 
setting  forth  a  certificate  without  venue 
and  failing  to  allege  that  the  com- 
missioner whose  name  was  forged  had 
authority  to  take  such  acknowledg- 
ments, is  fatally  defective,  however, 
and  such  objection  may  be  raised  even 
after  verdict.  Vincent  v.  People,  15 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  234,  5 
Park.  Cr.  Rep.  (N.  Y.)  88. 

Indorsement.  —  It  makes  no  difference 
by  what  name  the  pleader  calls  an  in- 
strument if  he  sets  it  fofth  in  full  and 
it  is  embraced  in  the  terms  of  the  stat- 
ute. So  held  where  the  indictment  was 
for  uttering  a  forged  indorsement  of  an 
order  for  money,  and  the  order  when 
set  out  proved  to  be  a  check  in  the  com- 
mon form.  How.  Mich.  Stat.,  §^  9213, 
9214;  People  V.  Kemp,  76  Mich.  410. 

In  Poage  v.  State,  3  Ohio  St.  235,  the 
court  said:  "  The  forged  instrument 
must  be  set  forth  in  hccc  verba,  that  the 
court  may  see,  by  an  inspection  of  the 
indictment,  that  it  is  an  instrument 
which  is  the  subject  of  forgery;  and 
where  it  is  so  set  forth,  and  appears  to 
be  an  indorsement  of  a  promissory 
note,  the  indictment  is  none  the  less 
certain  because  the  instrument  is  called 
by  its  specific  name,  '  an  indorsement,' 
than  it  would  be  if  the  more  general 
description,  '  a  contract  for  the  pay- 
ment of- money,'  were  used;  indeed,  it 
is  more  certain." 

So  an  indorsement  was  held  correctly 
described  in  the  indictment  as  the  ac- 
ceptance of  an  order.  State  v.  Morton, 
27  Vt.  315. 

Check. — The  defendant  was  indicted 
for  having  in  his  possession  a  forged 
check,  and  the  instrument  set  out  was 
as  follows:  "  No.  56094.  Union  Na- 
tional Bank,  New  Orleans,  February 
23,  1884.  The  National  Park  Bank, 
New  York:  Pay  to  the  order  of  George 
A.  Vincent  sixty-five  hundred  dollars 
($6500).  S.  Chalaron,  cashier."  It  was 
held  sufficient,  since  the  same  was  a 
check,  although  drawn  by  one  bank 
upon  another.  Stale  v.  Vincent,  91 
Mo.  662. 

A  bank  check  may  also  be  described 
as  an  order  for  money.  State  v.  Mor- 
ton, 27  Vt.  314,  65  Am.  Dec.  2ox. 

Order  for  Delivory  of  Goods.— A  forged 
instrument  v.-as  in  the  following  terms: 
"  Akron,  May  2,  1874.     Mr.  Schroeder: 


Please  let  Mr.  Borswick  have  his 
clothes,  and  I  will  hold  his  pay  till 
next  Tuesday,  and  will  see  that  paid 
for.  J.  Butler."  It  was  held  that  such 
instrument  might  be  described  in  an 
indictment  as  an  "  order  for  the  de- 
livery of  goods  and  chattels  "  within 
the  meaning  of  the  statute.  Chidester 
V.  State,  25  Ohio  St.  433. 

Order  for  Payment  of  Money. — A  sealed 
letter  directed  on  the  outside  to  a  cash- 
ier, and  ordering  the  payment  of  a  cer- 
tain sum  of  money,  was  held  to  be 
properly  described  in  an  indictment  for 
forgery  as  a  check  "  addressed  to  the 
cashier."  People  v.  Gumaer,  9  Wend. 
(N.  Y.)  272. 

Promissory  Note.  —  Where  the  indict- 
ment designated  the  instrument  as  a 
note  "  commonly  called  a  promissory 
note  for  the  payment  of  money,"  and 
such  designation  was  objected  to  for 
uncertainty,  the  court  held  that  a  note 
which  was  commonly  called  a  promis- 
sory note  must,  in  the  nature  of  the 
thing,  be  such  within  the  meaning  of 
the  statute,  and  that,  furthermore,  the 
note  being  set  out  verbatim  in  the  in- 
dictment, removed  all  possible  doubt. 
State  V.  Houseal,  2  Brev.  (S.  Car.)  221. 

Where  the  defendant  was  indicted 
for  demanding  payment  of  a  certain 
promissory  note,  knowing  the  same  to 
be  forged  and  counterfeited,  and  the 
note  set  out  was  as  follows:  "Due  E. 
C.  Corbett  or  bearer,  the  sum  of  ten 
thousand  dollars  with  interest  from 
date,  on  a  settlement,  to  be  paid  when 
the  money  belonging  to  the  firm  of 
Lowe  &  Simmons  is  collected.  This 
May  the  i6th,  1853.  (Signed)  H.  H. 
Lowe,"  it  was  held  that  the  instru- 
ment so  set  out  was  not  a  promissory 
note,  and  a  motion  in  arrest  of  judg- 
ment should  have  been  granted.  Cor- 
bett V.  State,  24  Ga.  2S7. 

Beceipt. — A  receipt  in  full  of  all  de- 
mands is  a  discharge  for  money,  within 
the  meaning  of  Gen.  Stat.  c.  162,  §  i, 
and  may  be  so  alleged  in  an  indict- 
ment for  forgery.  Com.  v.  Talbot,  2 
Allen  (Mass.)  161. 

The  term  "  receipt,"  when  used  in 
an  indictment  for  forgery,  imports  a 
written  instrument.  State  v.  Bibb,  68 
Mo.  286. 

Bond. — An  indictment  charging  the 
forging  of  "  a  certain  bond,"  instead 
of  a  certain  paper  writing  purporting 
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Otherwise  sufficient  indictment.* 

It  it  Probably  the  Better  Practice  to  lay  it  as  a  Certain  paper  writing 
purporting  to  be  the  instrument  which  the  statute  describes,*  or 
to  set  out  the  instrument  alleged  to  have  been  forged  in  full 
without  naming  it,  for  then  the  name  becomes  purely  a  question 
of  law  for  the  court,  even  in  those  cases  where  the  statute  creates 
the  offense  of  forging  such  instrument  by  name.* 


to  be  a  bond,  is  proper.  State  v.  Gar- 
diner, I  Ired.  L.  (N.  Car.)  27. 

Compare  Rex  7'.  Hunter,  2  Leach  624, 
in  which  it  is  said  that  it  iS  not  enough 
for  the  indictment  merely  to  call  the 
writing  charged  to  have  been  forged  a 
receipt,  but  it  must  either  show  that 
the  writing  purports  upon  its  face  to  be 
a  receipt,  or  must  aver  that  it  was 
intended  to  be  used  as  a  receipt. 
Quoted  in  State  v.  Martin,  9  Humph. 
(Tenn.)  64. 

Technical  Designation  —  Several  Names. 
—  Where  the  instrument  is  designated 
by  several  names,  one  of  which  is  cor- 
rect, those  which  are  incorrect  may  be 
rejected  as  surplusage.  See  State  v. 
Crawford,  13  La.  Ann.  300. 

1.  Garmire  v.  State,  104  Ind.  446; 
Harding  v.  State,  54  Ind.  359;  Powers 
V.  State,  87  Ind.  97;  Myers  v.  State,  loi 
Ind.  379;  State  v.  Clement,  42  La. 
Ann.  583;  People  v.  Kemp,  76  Mich. 
410;  People  V.  Ah  Woo,  28  Cal.  206; 
Reg.  V.  Williams,  2  Eng.  L.  &  Eq.  533. 

Where  the  defendant  was  indicted 
for  forging  a  promissory  note  and  it 
appeared  upon  the  face  of  the  indict- 
ment that  the  instrument  forged  was 
not  a  promissory  note,  it  was  argued 
that  for  this  reason  the  indictment  was 
insufhcient  and  ought  to  have  been 
quashed;  but  the  court  held  that  in 
their  view  of  the  case  the  defendant  was 
indicted  for  forging  a  certain  instru- 
ment which  was  set  out  in  the  indict- 
ment, and  that  they  would  look  to  the 
copy  of  the  instrument,  and  not  to  the 
name  which  might  have  been  given  to 
the  instrument,  to  determine  whether 
or  not  the  instrument  appeared  on  its 
face  to  be  of  such  a  character  that  the 
charge  of  forgery  could  be  predicated 
thereon,  and  could  not  hold  that  the 
indictment  was  radically  and  fatally 
defective  merely  for  the  reason  that  the 
prosecuting  attorney  in  drafting  the 
indictment  had  applied  to  the  instru- 
ment in  question  a  name  which,  tech- 
nically speaking,  might  not  be  the 
f roper  name.  Harding  v.  State,  54 
nd.  363;  Reed  v.  State,  28  Ind.  396. 


An  information  for  forging  a  bill  of 
exchange,  setting  forth  the  instrument 
in  full  and  stating  what  particular  part 
was  forged,  is  not  bad  for  the  reason 
that  the  same  was  called  an  order  for 
money.     People  v.  Kemp,  76  Mich.  410. 

Forgery  can  be  proven,  although  the 
instrument  forged  is  not  minutely  de- 
scribed by  any  name  by  which  it  is 
usually  designated.  State  v.  Clement, 
42  La.  Ann.  583. 

In  Gibson  v.  State,  79  Ga.  346,  it  was 
objected  that  the  instrument  was  called 
an  "  order  for  money,"  and  the  court 
said:  "  The  instrument  being  set  out 
in  full,  speaks  for  itself,  and  of  course, 
if  it  was  not  an  order  for  money,  so 
designating  it  would  not  make  it  one." 

No  Prejudice  Resulting. — Where  there 
was  a  mere  misnomer  of  the  instru- 
ment forged,  it  was  held,  under  2  Ind. 
Rev.  Stat.  1876,  p.  386,  |  61,  that  no 
indictment  should  be  quashed  for  any 
"  defector  imperfection  which  does  not 
tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the 
merits."  Harding  v.  State,  54  Ind. 
363.  See,  also,  People  v.  Way,"  10  Cal. 
336,  where  a  mistake  in  the  name  of  the 
instrument  was  deemed  immaterial  be- 
cause no  prejudice  to  the  rights  of  the 
defendant  had  resulted. 

2.  People  V.  Rynders,  12  Wend.  (N. 
Y.)43i.  Quotings  Chitty's  Crim.  Law, 
1040.  Compare  State  v.  Gardiner,  i 
Ired.  L.  (N.  Car.)  27,  where  it  was  held 
that  an  indictment  charging  the  forg- 
ing of"  a  certain  bond,"  instead  of  a 
certain  paper  writing  purporting  to  be 
a  bond,  was  proper. 

It  is  not  necessary  by  allegation  to 
define  or  characterize  the  instrument 
further  than  to  set  it  forth  as  such  in 
the  indictment.  The  description  of  it 
is  deemed  included  in  the  allegation 
when  it  thus  appears,  and  is  charged 
to  be  the  instrument  forged.  Gray  v. 
People,  21  Hun  (N.  Y.)  140.  Quoted  in 
People  V.  Dewey,  35  Hun  (N.  Y.)  311. 

S.  2  Bish.  on  Cr.  Proc.  (3d  ed.),  §  439. 

In  Rex  V.  Birch,  2  W.  Bl.  790,  2 
East   P.   C.  980,   the   defendants   were 
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Where  the  Enumerations  of  the  Statute  Are  Disjunctive,  and  yet  the  obvious 
meaning  of  the  terms  so  used  is  to  express  but  one  and  the  same 
instrument,  they  should  be  laid  conjunctively,*  although  their 
use  in  the  disjunctive  form  will  not  render  the  indictment  bad 
for  uncertainty  or  duplicity.* 

Unnecessary  Minuteness. — Where  the  instrument  is  described  with 
more  minuteness  than  is  necessary,  the  matter  of  description 
becomes  material  and  must  be  proved  as  laid.* 

7.  Setting  Out  Instrument  —  a.  Generally. — As  a  general 
rule,  it  is  necessary,  in  all  indictments  for  forgery,  to  set  forth 
the  instrument  alleged  to  have  been  forged."*     This  is  necessary 


indicted  and  convicted  of  publishing, 
"  as  a  true  will,  a  certain  false,  forged, 
and  counterfeited  paper  writing,  pur- 
porting to  be  the  last  will  of  A,"  the 
tenor  of  which  was  set  out.  It  was 
argued  that  it  should  have  been  laid 
that  they  forged  a  certain  "  will  "  and 
not  ''  a  paper  writing  purporting," 
etc.,  but  the  judges  held  it  to  be  good 
either  way. 

1.  State  V.  Jones,  i  McMull,  L.  (S. 
Car.)  236,  36  Am.  Dec.  257. 

2.  School  Voucher  or  Check. — An  in- 
dictment for  forgery  described  the 
forged  instrument  as  a  "  school 
voucher  or  check."  It  was  held  that 
this  alternative  designation  of  the  in- 
strument did  not  vitiate  the  indictment 
for  uncertainly,  inasmuch  as  it  suffi- 
ciently appeared  that  both  designations 
related  to  the  same  instrument  and 
meant  the  same  thing.  Thomas  v. 
State,  18  Tex.  App.  213. 

Check  or  Bill  of  Exchange. — A  charge 
that  the  defendant  forged- a  check  or 
bill  of  exchange  is  not  bad  for  duplic- 
ity, since  the  former  may  be  described 
by  the  latter  term.  State  v.  Maas,  37 
La.  Ann.  292. 

Warrant  or  Order. —  In  State  v.  Hoi- 
l«y,  1  Brev.  (S.  Car.)  35,  the  indictment 
described  the  forged  instrument  as  a 
"  warrant  or  order, "  to  which  exception 
was  taken.  The  court,  in  passing  on 
the  point,  said:  "  As  to  the  exception 
to  the  indictment's  being  charged  in  the 
disjunctive,  the  court  concur  in  the 
opinion  that  it  does  not  vitiate  the  in- 
dictment. It  is  not  such  an  alternative 
charge  as  exposes  the  party  indicted  to 
any  danger  or  inconvenience,  and, 
therefore,  is  not  liable  to  the  objection 
which  has  been  raised  against  it  on 
any  sound  foundation  of  law  or 
reason." 

8.  Com.  V.  Harrison,  (Ky.  1895)  30  S. 


W.  Rep.  1009;  State  v.  Snow,  30  La. 
Ann.  401. 

4.  Alabama.  —  Rembert  v.  State,  53 
Ala.  469;  State  v.  Givens,  5  Ala.  748. 

Arkansas. — Ball  v.  State,  48  Ark.  97; 
McDonnell  v.  State,  58  Ark.  242;  Mc- 
Clellan  v.  State,  32  Ark.  609. 

California. — People  v.  Eppinger,  105 
Cal.  36;  People  v.  Harrold,  84  Cal. 
567;  People  V.  Frank,  28  Cal.  507; 
People  V.  Ah  Sam,  41  Cal.  646;  People 
V.  Ah  Woo,  28  Cal.  206. 

Colorado. — Cohen  v.  People,  7  Colo. 
274. 

Georgia. — Collins  v.  State,  94  Ga.  394. 

Illinois.  —  Brown  v.  People,  66  111. 
344;  Trask  v.  People,  151  111.  524; 
Wallace  v.  People,  27  111.  45;  Crofts  v. 
People,  3  111.  443;  Brown  v.  People,  86 
111.  239. 

Indiana.  —  Sittings  v.  State,  56  Ind. 
loi;  State  z/.  Fries,  53  Ind.  489;  Lemas- 
ters  V.  State,  95  Ind.  367;  Shannon  v. 
State,  109  Ind.  407;  Coppack  v.  State, 
36  Ind.  513;  Myers  v.  State,  loi  Ind. 
381;  State  V.  Cook,  52  Ind.  574. 

Iowa. — State  v.  Burgson,  53  Iowa 
318;  State  V.  Johnson,  26  Iowa  407. 

Kansas. — State  v.  Gavigan,  36  Kan. 
322. 

Kentucky. — Hughes  v.  Com.,  89  Ky. 
227;  Hill  r..  Com.,  (Ky.  1896)  33  S.  W. 
Rep.  823. 

Louisiana. — State  v.  Tisdale,  39  La. 
Ann.  476. 

Maine. — State  v.  Flye,  26  Me.  314; 
State  V.  Bonney,  34  Me.  383;  State  v. 
Witham,  47  Me.  167. 

Massachusetts.  —  Com.  v.  Adams,  7 
Met.  (Mass.)  50;  Com.  v.  Butterick, 
100  Mass.  12. 

Michigan. — People  v.  Kemp,  76  Mich. 
410. 

Mississippi.  —  Roberts  v.  State,  72 
Miss.  no. 

Missouri.  —  State    v.  Fenly.   18   Mo. 
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in    order  that  it  may  judicially  appear  to  the  court  that  the 
instrument  is  the  subject  of  forgery.* 

b.  Matters  Not  Essential  to  Validity  of  Instrument.— 
In  setting  out  the  instrument  it  is  not  necessary  to  insert  words, 


445;  State  v.  Rucker,  93  Mo.  88;  State 
V.  Kroeger,  47  Mo.  552;  State  v. 
Fisher,  65  Mo.  437;  State  v.  Rowlen, 
114  Mo.  628,  State  v.  Taylor,  117  Mo. 
i8i;  State  v.  Yerger,  86  Mo.  34;  State 
V.  Pullens,  81  Mo.  387;  State  v.  Fay, 
65  Mo.  493. 

Montana.  —  Territory  v.  Poulier,  8 
Mont.  146. 

Nebraska. — Haslip  v.  State,  10  Neb. 
591 ;  Roode  v.  State,  5  Neb.  174. 

Nevada. — State  v.  McKiernan,  17 
Nev.  227. 

New  Hampshire. — State  v.  Brvant,  17 
N.  H.  323. 

N^ew  Jersey,  —  State  v.  Gustin,  5  N. 
J.  L.  857. 

New  York. — People  v.  Altman,  86 
Hun  (N.  Y.)  568;  Rosekrans  7>.  People, 

5  Thomp.  &  C.  (N.  Y.)467;  Phelps  v. 
People,  6  Hun  (N.  Y.)  430. 

North  Carolina.  —  State  v.  Lytle,  64 
N.  Car.  255;  State  v.  Bateman,  3  Ired. 
L.  (N.  Car.)  474;  State  v.  Weaver,  13 
Ired.  L.  (N.  Car.)  491;  State  v.  Lamb, 
65  N.  Car.  419. 

Ohio. — Dana  v.  State,  2  Ohio  St.  91; 
Poage  V.  State,  3  Ohio  St.  230;  Clarke 
V.  State.  8  Ohio  St.  630;  Chidester  v. 
State,  25  Ohio  St.  433;  McMillen  v. 
State,  5  Ohio  269. 

Pennsylvania. — Com.  v.  MulhoUand, 
12  Phila.  (Pa.)  608;  Biles  v.  Com.,  32 
Pa.  St.  529;  Haak  v.  Breidenbach,  3  S. 

6  R.  (Pa.)  206. 

Tennessee.  —  Luttrell  v.  State,  85 
Tenn.  232;  Croxdale  v.  State,  i  Head. 
(Tenn.)  140;  Fogg  v.  State,  9  Yerg. 
(Tenn.)  392. 

Texas. —  Westbrook  v.  State,  23  Tex. 
App.  401;  Peterson  v.  State,  25  Tex. 
App.  71;  Ham  v.  State,  4  Tex.  App. 
645;  Shanks  7/.  State,  25  Tex.  Supp. 
326;  Potter  V.  State,  9  Tex.  App.  55; 
Roberts  v.  State,  2  Tex.  App.  4; 
Thomas  v.  State,  18  Tex.  App.  214. 

Vermont.  —  State  v.  Morton.  27  Vt. 
310. 

Virginia.  — Perkins's  Case,  7  Gratt. 
(Va.)  654;  Huffman  v.  Com.,  6  Rand. 
(Va.)687;  Bogart  i/.Com.,  10  Leigh  (Va.) 
727. 

Washington.  —  State  v.  Wright,  9 
Wash,  96. 

United  States.  —  U.  S.  v.  Britton,   2 


Mason  (U.  S.)  464;  U.  S.  v.  Fisler  4 
Biss.  (U.  S.)  60. 

"  It  follows  necessarily,  and  is 
familiar  law,  that  the  instrument  which 
is  set  forth  with  so  much  precision  in 
the  indictment  must  be  shown  in  the 
proof  with  the  same  accuracy."  Lut- 
trell V.  State,  85  Tenn.  232. 

Valid  Inttmment.  —  The  instrument 
set  out  must  appear  upon  its  face  to  be 
legal  and  valid.  Roode  v.  State,  5  Neb. 
174.  See  supra.  III.  5.  Averment  of 
Extrinsic  Facts. 

Setting  Out  Altered  Instrument. — Where 
the  indictment  for  forging  an  order  set 
it  out  as  it  was  when  altered,  and  the 
proof  was  that  it  was  originally  drawn 
for  nine  dollars  and  had  been  altered  to 
nineteen  dollars,  the  indictment  was 
held  sufficient.  State  v.  Flye,  26  Me. 
312.  See  also  State  v.  Bryant,  17  N.  H. 
323- 

1.  Rembert  v.  State,  53  Ala.  469; 
State  v.  Cook,  52  Ind.  576;  Coppack  v. 
State,  36  Ind.  513;  State  v.  Bryant,  17 
N.  H.  323,  citing  3  Chitty's  Crim.  Law 
(ed.  of  1 8 19)  466. 

"  In  3  Chitty's  Crim.  Law,  (ed.  1819). 
466,  it  is  said  that  every  indictment 
for  forgery  must  set  forth  the  instru- 
ment charged  as  fictitious,  in  words 
and  figures,  in  order  that  the  court  may 
be  able  to  judge  from  the  record 
whether  it  is  a  document  in  respect  of 
which  a  forgery  may  be  committed. 
And  though,  in  general,  figures  must 
not  be  used  in  an  indictment,  yet  it  is 
so  necessary  to  set  forth  a  fac-simile  of 
the  instrument  forged  ihat  this  rule  is 
dispensed  with,  and  the  recital  should 
in  all  respects  correspond  with  the 
writing  charged  as  a  forgery.  Rex  v. 
Gibbs,  1  East  180,  notes."  State  v. 
Bryant,  17  N.  H.  323. 

The  same  rule  is  laid  down  in  2  Rus- 
sell on  Crimes  (9th  Am.  ed.)  796. 

No  Technical  Form  of  Words.  —  "  In 
East's  Criminal  Law  975,  it  is  laid 
down  as  the  general  rule,  that  it  is 
essentially  necessary  to  an  indictment 
for  forgery  that  the  instrument  alleged 
to  be  forged  should  be  set  forth  in 
words  and  figures,  though  there  be  no 
technical  form  of  words."  State  v. 
Bryant,  17  N.  H.  323. 
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figures,  marginal  marks,  or  other  designs  which  arc  not  essential 
to  the  validity  of  the  instrument  ;*  yet  if  the  pleader  attempts  to 


1.  McDonnell  v.  State,  58  Ark.  249; 
State  V.  Keeter,  80  N.  Car.  472;  Miller 
V.  People,  52  N.  Y.  304,  n  Am.  Rep. 
706;  People  V.  Franklin,  3  Johns.  Cas. 
(M.  Y.)  299;  Perkins's  Case,  7  Gratt. 
(Va.)  651;  Burks  v.  State,  24  Tex. 
App.  326;  Labbaite  v.  State,  6  Tex. 
App.  261;  White  V.  Territory,  i  Wash. 
279;  State  V.  FJ.ye,  26  Me.  317;  Com. 
V.  Ross,  2  Mass.  373;  Langdale  v.  Peo- 
ple, 100  111.  264. 

Bevenae  Stamps.  —  The  plaintiff  in 
error  was  indicted  for  forging  and  alter- 
ing a  check,  which  was  set  forth  in  the 
indictment.  Upon  the  check,  as  given 
in  evidence  upon  the  trial,  were  the  in- 
dorsement of  the  payees  named  therein, 
and  a  revenue  stamp,  neither  of  which 
was  set  forth  in  the  description  of  the 
check  contained  in  the  indictment. 
The  counsel  for  the  prisoner  requested 
the  court  to  direct  the  jury  to  acquit 
the  prisoner  on  the  ground  of  a  vari- 
ance between  the  indictment  and  the 
proof.  The  court  refused  the  request, 
and  counsel  excepted.  It  was  held 
that  the  omission  did  not  constitute  a 
variance.  Neither  the  indorsement  nor 
the  revenue  stamp  formed  a  part  of  the 
check,  which  is  a  complete  instrument 
of  itself.  Miller  v.  People,  52  N.  Y. 
304,  II  Am.  Rep.  706,  8  Alb.  L.  J.  284. 

Indorsements. — In  Labbaite  v.  State,  6 
Tex.  App.  261,  the  court  said:  "  Doubt- 
less it  would  have  been  better  for  the 
pleader  to  have  alleged  that  the  note,  if 
true,  would  have  created  a  pecuniary 
obligation  upon  the  pretended  makers, 
naming  them.  Still  we  cannot  see 
that  his  failure  so  to  frame  the  allega- 
tion invalidates  the  indictment,  when 
the  note  is  set  forth  in  hcec  verba,  and 
where  it  is  self-evident  that  a  pecuniary 
obligation  would  and  could  only  have 
been  created  upon  the  purported  oblig- 
ors, and  they  alone,  if  the  note  had 
been  true."  As  stated  by  Mr.  Whar- 
ton the  doctrine  is:  "  In  setting  forth 
a  counterfeit  bank-note  literally,  in  an 
indictment  for  feloniously  passing  the 
same,  it  was  held  that  the  omission  of 
an  indorsement  appearing  to  have  been 
made  on  the  note  after  it  was  issued 
was  no  variance.  And  so  of  the  omis- 
sion of  an  irrelevant  indorsement  on  a 
promissory  note."  i  Whart.  Cr.  Law 
(loth  ed.),  g  733.  See  also  Perkins's 
Case,  7  Gratt.  (Va.)  651;  Miller  v.  Peo- 
ple, 52  N.  Y.  304,  II  Am.  Rep.  706. 


Fignres  Cat  in  Draft.  —  An  indictment 
for  forgery  which  correctly  sets  forth  a 
copy  of  the  forged  draft,  with  the  ex- 
ception of  the  figures  cut  therein,  is  not 
defective;  the  figures  cut  in  the  draft, 
in  a  legal  sense,  being  no  part  of  the 
instrument.  White  v.  Territory,  i 
Wash.  279;  State  v.  Flye,  26  Me.  317. 

"  Such  figures  are  no  more  a  part  of 
the  instrument,  in  a  legal  sense,  than 
are  the  marginal  figures  on  a  bank- 
note, or  the  lathe  work,  or  any  other  de- 
vice thereon,  to  prevent  counterfeiting; 
and  as  it  has  never  been  held  necessary 
to  set  these  out  in  the  indictment,  we 
think  the  same  rule  should  apply  to  the 
figures  in  question."  While  v.  Terri- 
tory, I  Wash.  279. 

Dollar  Harks  —  Marginal  Figures.— So 
the  number  of  the  bill  alleged  to  have 
been  forged,  and  the  figures  on  its 
margin,  and  the  dollar  mark  and 
figures  indicating  the  amount  of  dollars 
on  the  margin  of  an  order,  need  not  be 
given.  Com.  v.  Bailey,  i  Mass.  62,  2 
Am.  Dec.  3;  Com.  v.  Stevens,  i  Mass. 
203;  Langdale  v.  People,  100  111.  263, 
25  Alb.  L.  J.  159;  People  v.  Franklin, 
3  Johns.  Cas.  (N.  Y.)  299. 

Ambigaoos  Words. — Where  the  words 
used  in  the  body  of  a  note  or  order  for 
the  payment  of  money  are  ambiguous, 
leaving  the  amount  intended  uncertain, 
resort  may  be  had  to  the  figures  in  the 
margin  to  determine  the  true  sum;  yet 
such  figures  are,  strictly  speaking,  no 
part  of  the  contract;  they  cannot  be 
reverted  to  in  order  to  impeach  the 
amount  named  in  the  body  of  the  paper, 
and  are  never  resorted  to  for  any  pur- 
pose unless  there  is  uncertainty  in 
regard  to  the  amount  written  in  the 
body  of  the  instrument.  Langdale  v. 
People,  100  111.  263,  25  Alb.  L.  J.  159. 

Omission  of  Qualifying  Words.  —  The 
omission  of  any  qualifying  words  after 
the  figures  in  the  forged  order  set  out  in 
the  indictment  is  not  fatal  thereto. 
State  V.  Keeter,  80  N.  Car.  472;  Burks 
V.  State,  24  Tex.  App.  326. 

Date  of  Note.  —  An  indictment  for 
uttering  a  forged  promissory  note  need 
not  set  forth  the  date  of  the  note  nor 
the  time  when  the  money  was  made 
payable.     Com.  v.  Ross,  2  Mass.  373. 

Extrinsic  Marks.  —  It  is  enough  to  set 
out  the  note  itself  without  any  other 
extrinsic  marks  or  writings  upon  the 
paper.     Perkins's  Case,  7  Gratt.  (Va.) 


573 


Volume  IX. 


Indictment. 


FORGERY. 


Setting  Out  Instrument. 


describe  the  instrument  too  minutely,  he  will  be  held  to  his  proof, 
and  a  variance  will  be  fatal.* 

Instrument  in  Foreign  Language. —  An  indictment  for  forging  an  instru- 
ment in  a  foreign  language  should  set  out  a  translation  of  the 
same  in  English.^ 


654.  And  so  where  the  letters  "  W.  B. 
W."  appeared  on  the  face  of  the  alleged 
forged  instrument,  and  the  proof 
showed  that  they  were  placed  there 
after  the  alleged  alteration  of  said  in- 
strument, they  were  held  properly 
omitted  from  the  indictment,  since  they 
were  not  a  part  of  the  said  instrument 
or  its  description.  Hennessy  v.  State, 
23  Tex.  App.  340. 

Figures  Indicating  Amount.  —  Any- 
thing appearing  on  the  paper  constitut- 
ing the  order  which  is  no  part  of  the 
contract  may  be  omitted  in  setting  out 
the  instrument  in  hcec  verba.  So  the 
number  of  a  bill  alleged  to  have  been 
forged,  and  the  figures  on  its  margin, 
and  the  dollar  mark  and  figures  indi- 
cating the  amount  of  dollars  on  the 
margin,  need  not  be  given.  Langdale 
V.  People,  100  111.  263;  25  Alb.  L.  J.  159. 

1.  McDonnell  v.  State,  58  Ark.  249; 
State  V.  Fay,  65  Mo.  493;  State  v. 
Smith,  31  Mo.  120;  Rooker  v.  State,  65 
Ind.  86;  Morgan  v.  State,  61  Ind.  447. 

In  the  case  of  State  v.  Bean,  19  Vt. 
530,  Redfield,  J.,  says:  "  It  is  true, 
undoubtedly,  as  insisted,  that  the  aver- 
ments of  the  obligation  which  the  note 
imported  must  not  be  inconsistent  with 
those  which  seem  to  flow  from  it  as  set 
forth  in  the  bill;  otherwise  the  judg- 
ment will  be  arrested.  And,  therefore, 
where  the  averments  in  the  indictment 
improperly  describe  the  import  of  the 
obligation  of  any  contract  forged,  this 
defect  is  not  cured  by  reciting  the  in- 
strument in  hac  verba."  Quoted  in 
Westbrook  v.  State,  23  Tex.  App.  401. 

Hatters  of  Identity.  —  If,  however,  in 
addition  to  the  tenor,  unnecessary  de- 
scriptive averments  are  carried  into  the 
indictment,  they  must  be  proved  as 
essential  to  the  identity  of  the  instru- 
ment thus  described.  McDonnell  v. 
State,  58  Ark.  249. 

2.  People  V.  Ah  Woo.  28  Cal.  206; 
Duffin  V.  People,  107  HI.  "3.  47  Am. 
Rep.  431.  See  also  Rex  v.  Szud.urskie, 
I  Moo.  C.  C.  429;  Rex  v.  Warshaner, 
I  Moo.  C.  C.  466;  Rex  v.  Goldstein,  7 
Moore  i.  And  it  need  not  contain  a 
copy  of  the  original  instrument  in  the 
foreign  language.     People  v,  Ah  Woo, 


28  Cal.  206.  See  also  article  English 
Language,  vol.  7,  p.  720. 

Where  an  indictment  for  uttering  a 
forged  bill  of  exchange  set  it  out  as  fol- 
lows: "  ^4  mois  de  date  par  cette  lettre 
de  change  4  I'ordre  de  nousmemes  la 
somme  de  500  livres  sterling;  "  and 
translated,  "  at  four  months'  date,  by 
this  bill  of  exchange,  to  the  order  of 
ourselves,  the  sum  of  five  hundred 
pounds  sterling,"  it  was  held  good. 
Rex  V.  Szudurskie,  i  Moo.  C.  C.  429. 

Describing  a  foreign  note  wholly  in 
the  English  language  is  not  sufficient  in 
an  indictment  for  forgery, notwithstand- 
ing the  2  and  3  Will.  IV.,  c.  123,  §3;  but 
this  objection,  provided  the  description 
was  in  the  words  of  the  statute  creating 
the  offense,  could  only  be  taken  ad- 
vantage of  by  demurrer,  and  is  cured 
after  verdict,  by  7  Geo.  IV.,  c.  64,  8  21. 
Rex  V.  Harris,  7  C.  &  P.  429,  32  E.  C. 
L.  571. 

Imperfect  Translation. — Foreign  notes 
were  set  out  in  an  indictment  in  the 
original  language,  but  the  translation 
omitted  some  words  which  were  in  the 
margin,  or  a  border  round  the  body  of 
the  note,  and  denoted  the  year  in  which 
the  notes  were  issued,  and  it  appeared 
that  without  these  words  the  notes 
would  not  be  capable  of  being  circu- 
lated in  the  country  to  which  they  be- 
longed. The  translation  was  held  to 
be  imperfect.  Rex  v.  Harris,  7  C.  &  P. 
429,  32  E.  C.  L.  571. 

Signature  in  German. — Where  a  per- 
son's name  is  forged  to  a  note,  in  Ger- 
man or  Gothic  characters,  it  is  not 
necessary  to  allege  in  the  indictment 
that  the  signature  is  in  German  and 
give  a  translation.  The  rule  of  law 
that  a  document  in  a  foreign  language, 
forged,  must  be  translated  and  ex- 
plained by  averments, has  no  application 
where  the  obligation  is  in  the  English 
language  and  the  name  of  the  maker  is 
written  in  the  German  script,  when  the 
name  is  written  the  same  in  both  lan- 
guages. Duffin  V.  People,  107  111.  113, 
47  Am.  Rep.  431. 

Judgment  Arrested.  —  Where  a  pris- 
oner was  convicted  of  forging  an  instru- 
ment (purporting  to  be  a  Prussian  note) 
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c.  Tenor  and  Purport. — According  to  the  common  law  it 
was  always  necessary  in  all  prosecutions  for  forgery  to  set  out  the 
instrument  alleged  to  have  been  forged,  according  to  its  tenor,* 
for  the  reason  heretofore  given,*  and  it  is  now  generally  necessary 
to  adopt  such  method  when  practicable  unless  the  practice  has 
been  done  away  with  by  express  statute.' 


i 


in  a  foreign  language,  but  no  count  in 
the  indictment  contained  an  English 
translation  of  the  note,  judgment  was 
ordered  to  be  arrested.  Rex  v.  Gold- 
stein, 7  Moore  i,  lo  Price  88,  3  Brod. 
&  B.  201,  7  E,  C.  L.  411,   R.  &  R.  C.  C. 

473. 

1.  2   Bish.  on   Crim.  Proc.  (4th  ed.), 

§403- 

Pasting  Instrument  on  Indictment. — In 
U.  S.  V.  Fisler,  4  Biss.  (U.  S.)  61,  the 
court  said:  "  To  say  the  least,  it  is 
doubtful  whether  to  paste  the  original 
forged  instrument  on  the  indictment 
as  a  substitute  for  a  copy,  as  was  done 
in  this  case,  does  not  render  the  indict- 
ment defective.  It  is  a  slovenly,  un- 
lawyerlike  practice,  not  to  be  encour- 
aged by  courts.  It  is  held  good  in 
England  only  by  virtue  of  the  act  of  7 
Geo.  IV.,  not  in  force  here.  But,  at 
any  rate,  the  attaching  of  the  forged 
instrument  does  not  did  the  statement 
that  it  is  '  in  substance  as  follows.'  " 

In  Com.  V.  Ervin,  2  Va.  Cas.  337, 
which  was  an  indictment  for  the  for- 
gery of  certain  bank-notes  which  were 
annexed  to  the  indictment  instead  of 
being  set  forth  in  the  regular  way,  it 
was  held  that  after  a  verdict  against 
the  prisoner,  such  defect  was  cured  by 
the  statute  of  jeofails. 

So  in  Rex  v.  Harris,  7  C.  &  P.  429, 
32  E.  C.  L.  571,  it  was  held  that  sewing 
to  the  parchment  on  which  the  indict- 
ment was  written  impressions  of  forged 
notes  taken  from  engraved  plates  was 
not  a  legal  mode  of  setting  out  the 
notes  in  the  indictment. 

2.  See  ante.  b. 

"Tenor,"  as  used  in  an  indictment, 
means  words,  and  binds  the  pleader  to 
the  severest  accuracy.  Com.  v.  Par- 
menter,  5  Pick.  (Mass.)  279;  State  v. 
Weaver,  13  Ired.  L.  (N.  Car.)  203;  State 
V.  Morton,  27  Vt.  310;  Rex  v.  Powell, 
2  East  P.  C.  976;  State  v.  Potts,  9  N. 
J.  L.  26,  17  Am.  Dec.  449;  Thomas  v. 
State,  iS  Tex.  App.  214.  However, 
mere  clerical  variations,  where  the 
sound  is  retained,  do  not  vitiate  the 
indictment.  See  Whart.  Crim.  Ev.  (9th 
ed.),  ^  114;  Whart.  Crim.  PI.  &  Pr., 
""  167,  173. 


3.  Thomas  v.  State,  18  Tex.  App.  213; 
State  V.  Gustin,  5  N.  J.  L.  857;  U.  S.  v. 
Britton,  2  Mason  (U.  S.)  464;  State  v. 
Bryant,  17  N.  H.  323;  State  v.  Lytle, 
64  N.  Car.  255;  State  v.  Bonney,  34 
Me.  383;  Coppack  v.  State,  36  Ind.  513; 
State  V.  Cook,  52  Ind.  576;  People  v. 
Phillips,  70  Cal.  61;  State  v.  Morton,  27 
Vt.  314.  See  also  Brown  v.  People,  66 
111.  344,  86  111.  239;  State  v.  Yerger,  86 
Mo.  37. 

Describing  the  written  instrument 
charged  to  be  forged,  the  indictment 
alleged  that  it  "is  in  substance  and 
effect  as  follows,  to  wit."  It  was  held 
that  this  allegation  imported  that  the 
instrument  was  set  out  by  its  substance 
and  effect  only,  and  not  by  its  tenor 
and  in  h<Ec  verba  as  is  necessary  in  an 
indictment  for  forgery  when  the  instru- 
ment is  accessible  to  the  pleader.  This 
defect  in  the  indictment  was  one  of 
substance,  and  fatal  to  its  validity,  as 
such  defects  cannot  be  cured  by  amend- 
ment. Thomas  v.  S^ate,  18  Tex.  App. 
213. 

In  State  v.  Bonney,  34  Me.  383,  the 
court  held  that  in  indictments  for  for- 
gery the  instrument  alleged  to  be 
forged  should,  whenever  it  is  practica- 
ble, be  set  forth  according  to  its  tenor, 
and  not  according  to  its  purport  and 
effect.  Quoted  in  State  v.  Witham,  47 
Me.  167. 

Where  the  indictment  charged  that 
Joseph  G.  Fogg,  the  defendant,  "  did 
feloniously  and  fraudulently  forge  and 
make  a  certain  writing  obligatory  in 
the  name  of  James  G.  Fogg,  the  tenor 
of  which  writing  obligatory  is  as  fol- 
lows: that  is  to  say,"  etc.,  but  the 
instrument  set  out  purported  on  its 
face  to  have  been  executed  by  James 
G.  Fogg  and  Joseph  G.  Fogg,  it  was 
held  that  there  was  no  repugnance  in 
the  charge  in  the  indictment,  since  the 
instrument  was  set  out  by  its  tenor  and 
not  by  its  purport.  Fogg  v.  State,  9 
Yerg.  (Tenn.)  394,  distinguishing  State 
V.  Shawley,  5  Hayw.  (Tenn.)  256,  in 
which  case  the  indictment  was  for  forg- 
ing a  writing,  and  describing  the  same 
by  saying  "  purporting  to  be  signed  by 
the  president  and  directors,"  etc.,  but 
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It  Must  Appear  that  a  Literal  Copy  of  the  Instrument  is  Qiveni   by  the   use 

of  such  words  in  the  averment,  preceding  its  insertion,  as  in  their 
usual  and  legal  sense  will  make  that  fact  apparent,  plainly  implying 
that  a  correct  recital  is  intended.*  Although  the  word  "tenor" 
is  generally  employed  for  this  purpose,  yet  no  prescribed  form  of 
expression  is  indispensable,  and  it  is  enough  that  the  expression 
used  intends  and  professes  equal  exactness.*  Hence  "  as  fol- 
lows," "that  is  to  say,"  "in  the  words  following,"  and  the  like, 
have  all  been  held  to  import  an  accurate  copy,  and  are  sufificient.' 
statutory  Modifications. —  By  statute  in  England,'^  and  in  certain  of 
the   United  States,  the  technicality  of  the  common  law  in  this 


on  setting  out  the  instrument  by  its 
tei^or,  verbatim,  it  appeared  not  to  be 
so  signed,  and  this  was  held  repugnant 
and  fatal. 

Names  as  Spelled  in  Original. — An  in- 
dictment for  forgery  of  an  instrument, 
professing  to  set  it  out  according  to  its 
tenor,  should  spell  the  names,  in  de- 
scribing the  instrument,  as  they  appear 
in  the  original,  State  v.  Weaver,  13 
Ired.  L.  (N.  Car.)  491;  since  the  word 
"  tenor"  in  such  connection  binds  the 
pleader  to  the  strictest  accuracy.  Brown 
V.  People,  86  111.  239.    * 

Bule  of  Identity,  Not  of  Construction. — 
The  rule  requiring  an  instrument 
pleaded  in  hcBc  verba  to  be  proved  as 
laid,  is  not  one  of  construction,  but  is 
a  rule  of  identity  and  description. 
People  V.  Phillips,  70  Cal.  61. 

Setting  Out  Altered  Instrument.  —  It 
would  seem  that,  in  case  of  an  alleged 
alteration,  the  usual,  if  not  the  uniform, 
mode  of  describing  the  alteration  is  to 
set  out  the  instrument  in  its  original 
state,  and  then  in  its  altered  state,  ac- 
cording to  the  tenor  of  each.  State  v. 
Bryant,  17  N.  H.  323. 

1.  Dana  v.  State,  2  Ohio  St.  91. 

Although  there  is  no  technical  form 
of  words  for  expressing  that  the  instru- 
ment is  set  out  in  words  and  figures, 
the  prosecutor  cannot,  by  varying  the 
terms  in  which  he  introduces  the  in- 
strument, relieve  himself  from  any 
accuracy  which  is  otherwise  requisite. 
2  Russell  on  Crimes  (9th  Am.  ed.)  800. 

Where  the  indictment  was  for  forg- 
ing a  certain  receipt  for  money  "  as  fol- 
lows," and  the  receipt  was  then  set 
forth  in  words  and  figures,  all  the 
judges  held  that  the  words  "  as  fol- 
lows "  were  to  be  taken  as  the  same  as 
"  according  to  the  tenor  following,"  or 
"  in  the  words  and  figures  follow- 
ing," and  that  if  the  prosecutor  had 
failed   in  evidence   in   proving  the  re- 


ceipt verbatim  as  laid,  it  would  have 
been  a  fatal  variance.  2  Russell  on 
Crimes  (9th  Am.  ed.)  799;  Rex  v. 
Powell,  2  W.  Bl.  787;  I  Leach  C.  C.  77; 
2  East  P.  C,  c.  19,  §  53,  p.  976,  in 
which  the  learned  writer  says  that  he 
cannot  but  question  Reg.  v.  Smith,  i 
Salk.  342,  in  which  it  is  said  that  where 
a  deed  with  the  mark  of  "  J.  S."  was 
forged,  the  indictment  need  not  set  out 
the  mark. 

Must  be  Strictly  Proved. —  Mr.  Whar- 
ton, in  his  Criminal  Evidence,  §  114, 
laid  down  the  rule  that  when  an  indict- 
ment undertakes  to  set  forth  a  docu- 
ment in  hcEc  verba,  or  according  to  its 
"  tenor,"  or  "as  follows,"  or  "in 
words  and  figures  following,"  then 
any  variance  as  to  the  words  of  the 
document,  unless  such  variance  be  a 
mere  fault  of  spelling,  is  material. 
But  it  is  otherwise  as  to  the  variance 
of  a  letter  amounting  only  to  a  mis- 
spelling. Quoted  m  People  z/.  Phillips, 
70  Cal.  64;  State  v.  Potts,  9  N.  J.  L.  26, 
17  Am.  Dec.  449. 

2.  State  V.  Johnson,  26  Iowa  407; 
Myers  v.  State,  loi  Ind.  379. 

3.  Dana  v.  State,  2  Ohio  St.  91;  Mc- 
Donnell V.  State,  58  Ark.  242;  Com.  v. 
Stow,  I  Mass.  54.  See  also  Com.  v. 
Bailey,  i  Mass.  62;  Com.  v.  Stevens,  i 
Mass.  203. 

In  U.  S.  v.  Fisler,  4  Biss.  (U.  S.)  60, 
the  court  said:  "  There  is  nothing 
better  settled  than  that  the  rule  in  such 
cases  requires  exact  copies  of  forged 
instruments  to  be  given,  and  to  pur- 
port on  the  face  of  the  indictment  to  be 
given.  The  indictment  in  such  cases 
generally  employs  such  language  as 
this:  '  to  the  tenor  and  effect  follow- 
ing:  '  or, '  in  the  words  and  figures  fol- 
lowing; '  and  it  will  never  do  to  say 
'  in  substance  as  follows.'  " 

4.  Under  i4and  15  Vict.  ch.  100,  §  5,  in 
any  indictment  for  forging  or  uttering 
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regard  has  been  very  much  modified.*  The  word  "  tenor  "  imports 
an  exact  copy,  while  the  word  "purport"  means  the  substance 
of  the  instrument  as  it  appears  on  its  face.*     Hence  it  is  never 


any  instrument  "  it  shall  be  sufficient 
to  describe  such  instrument  by  any 
name  or  designation  by  which  the  same 
may  be  usually  known,  or  by  the  pur- 
port thereof,  without  setting  out  any 
copy  or  facsimile  thereof  or  otherwise 
describing  the  same,  or  the  value 
thereof,"  etc.  2  Archbold's  Pr.  &  PI. 
(8th  ed.)  *534. 

1.  State  7'.  Fleshman,  40  W.  Va.  726; 
State  f.  Johnson,  26  Iowa  407;  Lang- 
dale  V.  People,  100  111.  263;  Trask  v. 
People,  151  111.  524;  State  v.  Hender- 
son, 29  W.  Va.  147;  State  v.  Maas,  37 
La.  Ann.  292;  State  v.  Boasso,  38  La. 
Ann.  202;  State  v.  Pons,  28  La.  Ann. 
43;  State  V.  Nelson,  28  La.  Ann.  46; 
State  V.  Sherwood,  41  La.  Ann.  316; 
Coleman  v.  Com.,  25  Gratt.  (Va.)  865. 

Iowa.  —  While  in  an  indictment  for 
forgery  it  is  necessary  to  set  out  a 
copy  of  the  instrument,  it  need  not  be 
prefaced  by  any  technical  form  of  words 
to  express  that  it  is  so  set  out;  and  the 
words  '■  of  the  purport  and  effect  fol- 
lowing," are  sufficient,  at  least  under 
the  Iowa  statute.  State  v.  Johnson,  26 
Iowa,  407. 

West  Virginia.  —  An  indictment  for 
uttering  and  attempting  to  employ  as 
true  a  forged  writing  need  not  set  out 
the  whole  writing;  it  is  sufficient  to 
give  its  purport  and  effect.  State  v. 
Henderson,  29  W.  Va.   147. 

Nor  is  it  necessary  to  set  forth  a  copy 
or  facsimile  of  the  instrument  forged; 
yet  if  this  is  done,  and  there  is  a  mate- 
rial variance  between  the  copy  so  set 
out  and  the  paper  offered  in  evidence, 
such  paper,  on  motion  of  the  accused, 
should  be  excluded  from  the  considera- 
tion of  the  jury.  State  v.  Fleshman, 
40  W.  Va.  726. 

Louisiana.  —  Under  the  Louisiana 
statute,  the  instrument  may  be  de- 
scribed by  its  usual  and  common 
name,  it  not  being  necessary  to  set  out 
a  copy,  or  facsimile,  or,  indeed,  any- 
thing more  than  is  necessary  to  accu- 
rately and  adequately  express  the  of- 
fense. State  V.  Boasso,  38  La.  Ann. 
202;  State  v.  Pons,  28  La.  Ann.  43; 
State  V.  Nelson,  28  La.  Ann.  46. 

Prior  to  the  act  of  1855  it  was  the 
rule  that  the  indictment  must  contain 
an  exact  copy  or  recital  of  the  instrn- 
ment   forged,    when    the    prosecuting 


officer  undertakes  to  set  it  out  by  its 
tenor.    State  v.  Pons,  28  La.  Ann.  43. 

Illinois.  —  While  it  is  not  necessary, 
in  an  indictment,  to  set  out  a  forged 
instrument  in  hcec  verba,  yet  when  the 
pleader  does  so,  he  is  bound  to  set  out 
each  and  every  part  thereof  which  con- 
stitutes any  part  of  the  written  con- 
tract, and  a  failure  to  do  so  may  be 
fatal  on  the  trial.  Trask  v.  People,  151 
111.  524;  Langdale  v.  People,  100  111. 
263. 

2.  Fogg  V.  State,  9  Yerg.  (Tenn.) 
392;  Myers  v.  State,  loi  Ind.  381;  Rob- 
erts V.  State,  72  Miss,  no;  McClellan 
V.  State,  32  Ark.  611;  Reading's  Case, 
2  Leach  C.  C.  590;  State  v.  Pullens,  81 
Mo.  388;  Croxdale  v.  State,  I  Head 
(Tenn.)  140;  Westbrook  v.  State,  23 
Tex.  App.  401;  Dana  v.  State,  2  Ohio 
St.  94;  State  V.  Fenly,  18  Mo.  445; 
Van  Home  v.  State,  5  Ark.  349. 

In  the  case  of  Fogg  v.  State,  9  Yerg. 
(Tenn.)  392,  the  court,  quoting  from 
Buller,  J.,  said:  "  Old  cases  have 
given  rise  to  much  learning  and  argu- 
ment on  the  words  '  purport '  and 
'  tenor,'  and  the  books  are  full  of  dis- 
tinctions as  to  the  meaning  of  these 
words,  and  the  necessity  of  using  the 
one  or  the  other  of  them  in  indictments 
where  written  instruments  are  to  be 
stated.  But  in  the  many  cases  upon 
this  subject,  I  can  find  no  judicial 
determination  that  the  purport  and  the 
tenor  should  both  be  stated  in  any  case 
whatever.  '  Purport '  means  the  sub- 
stance of  an  instrument  as  it  appears 
on  the  face  of  it  to  every  eye  that  reads 
it,  and  '  tenor  '  means  an  exact  copy  of 
it;  and,  therefore,  where  the  instru- 
ment is  stated  according  to  its  tenor, 
the  purport  of  it  must  necessarily 
appear."  Quoted  in  Myers  v.  State,  lOl 
Ind.  381. 

Not  Eqtiivalent  Terms.  —  The  word 
"purport"  is  not  equivalent  to  the 
word  "  tenor;  "  the'  latter  signifies  in 
law,  an  exact,  literal  copy;  the  former 
signifies  merely  the  meaning  or  import 
of  the  instrument.  Croxdale  v.  State, 
I  Head  (Tenn.)  140.  Hence  an  indict- 
ment for  forging  a  bill  of  exchange, 
stating  that  it  purported  to  be  directed 
to  John  King,  by  the  name  and  descrip- 
tion of  John  Ring,  Esq.,  is  bad;  for  the 
purport    of    an    instrument    is     what 
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necessary  to  set  out  in  the  indictment  both  the  purport  and  tenor 
of  an  instrument,*  since  the  purport  of  an  instrument  necessarily 
appears  where  it  is  set  forth  by  its  tenor.*  If,  however,  the 
indictment  professes  to  set  out  the  forged  instrument  both  by  its 
purport  and  tenor,  any  repugnancy  between  the  two  allegations 
is  fatal.' 

d.  Lost  Instrument. —  Where  the  instrument  alleged  to  have 
been  forged  is  lost,  destroyed,  in  the  hands  of  the  accused,  or  its 
whereabouts  is  unknown  to  the  grand  jurors  returning  the  indict- 
ment, such  instrument  need  not  be  set  out  in  h(xc  verba  in  the 
indictment.     It  is  sufficient  to  set  out  the  substance  of  the  same,* 


appears  on  the  face  of  it.     Reading's 
Case,  2  Leach  C.  C.  sgo. 

1.  Stale  V.  Pullens,  8i  Mo.  387;  Fogg 
V.  State,  9  Yerg.  (Tenn.)  394;  West- 
brook  V.  State,  23  Tex.  App.  401;  2 
East  P.  C.  983. 

It  is  not  required,  either  at  common 
law  or  by  statute,  to  set  out  an  instru- 
ment by  both  its  purport  and  tenor. 
It  is  sufficient  to  describe  it  by  its  pur- 
port (R.  S.  Mo.  1879,  §  1814),  or  the  in- 
strument may  be  set  out  by  its  tenor 
only.     State  v.  Pullens,  81  Mo.  387. 

2.  State  V.  Yerger,  86  Mo.  37;  State 
V.  Pullens,  8r  Mo.  387;  Fogg  v.  State, 
9  Yerg.  (Tenn.)  394;  Westbrook  v.  State, 
23  Tex.  App.  401. 

Purport  included  in  the  Tenor. —  In 
State  V.  Pullens,  8i  Mo.  387,  the  rules 
with  regard  to  pleading  in  forgery  cases 
are  sufficiently  stated  as  follows:  "  An 
indictment  setting  out  the  instrument 
forged  according  to  its  tenor  only, 
would  undoubtedly  be  sufficient. 
2  East  P.  C.  983.  In  the  indictment 
before  us,  the  pleader  has  attempted  to 
set  out  the  note  forged  according  to  its 
purport,  as  well  as  according  to  its 
tenor.  Wh«re  the  tenor  is  given,  the 
purport  must  necessarily  appear,  as 
the  tenor  of  an  instrument  means  an 
exact  copy  of  it;  whereas  the  purport 
means  '  the  substance  of  it,  as  it 
appeared  on  the  face  of  the  instrument 
to  every  eye  which  read  it.'  As  said 
by  BuUer,  J.,  in  Reading's  Case,  2 
Leach  C.  C.  592,  '  the  indictment  is 
repugnant  in  itself,  for  the  name  and 
description  of  one  person  or  thing  could 
not  purport  to  be  another; '  and  in  Gil- 
christ's Case,  2  Leach  C.  C.  657,  upon  a 
conference  of  ten  judges,  it  was  held 
that '  the  word  "  purport"  imports  what 
appears  on  the  face  of  the  instrument. 
It  means  the  apparent  and  not  the 
legal  import.'  "  Quoted  in  Westbrook  v. 
State,  23  Tex.  App.  401. 


3.  Stephens!/.  State,  (Tex.  Crim.  App. 
1896)  37  S.  W.  Rep.  425;  Westbrook  v. 
State,  23  Tex.  App.  401;  Gibbons  v. 
State,  (Tex.  Crim.  App.  1896)  37  S.  W. 
Rep.  861 ;  Campbell  v.  State,(Tex.  Crim. 
App.  1895)  32  S.  W.  Rep.  899  [followed 
in  the  three  cases  of  File  v.  State,  (Tex, 
Crim.  App.  1896)  34  S.  W.  Rep.  921]; 
Roberts  v.  State,  2  Tex.  App.  4,  Com- 
pare Stale  V.  Pullens,  81  Mo.  388.    / 

lUtistrations  of  Bule.  —  Where  the 
indictment  charged  the  defendant  with 
forging  an  application  for  a  policy  of 
insurance,  purporting  to  be  signed  by 
A.,  and  the  instrument  set  out  pur- 
ported to  be  signed  not  by  A.  but  by 
B.,  and  to  be  her  application  for  a 
policy  of  insurance  upon  the  life  of  A., 
it  was  held  that  as  the  name  of  the 
applicant  in  the  purport  clause  of  the 
indictment  varied  from  the  name  given 
in  the  tenor  clause,  the  repugnance 
was  fatal.  State  v.  Horan,  64  N.  H. 
548  [citing  Rex  v.  Hunter,  R.  &  R.  C. 
C.  511;  Rex  V.  Jones,  Doug.  300;  State 
V.  Clark,  23  N.  H.  429]. 

Where  the  purport  clause  alleged  the 
name  of  the  injured  person  to  be  C.  J. 
Chapman,  and  the  tenor  clause  alleged 
it  to  be  C.  J.  Chatman,  the  variance 
was  held  to  be  fatal  to  the  indictment. 
Westbrook  v.  State,  23  Tex.  App.  401. 

An  indictment  for  forging  a  bill  of 
exchange  directed  to  Ransom,  More- 
land,  and  Hammersley,  stating  that  it 
purported  to  be  directed  to  George, 
Lord  Kinnaird,  William  Moreland,  and 
Thomas  Hammersley,  by  the  names 
and  description  of  Ransom,  Moreland, 
and  Hammersley,  is  bad;  for  the  pur- 
port and  tenor  are  repugnant.  Gil- 
christ's Case,  2  Leach  C.  C.  657,  2 
East  P.  C.  982. 

4.  Dubois  V.  State,  50  Ala.  139;  State 
V.  Briggs,  34  Vt.  503;  Myers  v.  State, 
loi  Ind.  379;  Munson  v.  State,  79  Ind. 
541;  Birdg  V.  State,  31   Ind.  89;  State 
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and  to  give  a  reason  or  excuse  why  the  grand  jury  are  not  able 
to  set  it  out  more  specifically.* 


V.  Callahan,  124  Ind.  366;  Armitage  v. 
State,  13  Ind.  442;  Wallace  v.  People, 
27  111.  45;  People  V.  Bogart,  36  Cal. 
245;  State  V.  Potts,  9  N.  J.  L.  26,  17 
Am.  Dec.  449;  Com.  v.  Snell,  3  Mass. 
82;  People  V.  Kingsley,  2  Cow.  (N.  Y.) 
522,  14  Am.  Dec.  520. 

It  is  sufficient  in  the  indictment  to 
allege  the  description  of  the  forged 
paper  as  it  was  when  complete.  But 
when  that,  for  any  cause,  cannot  be 
done,  it  may  be  desirable  and  im- 
portant to  give  the  best  description 
practicable,  and  support  omissions  and 
possible  inaccuracy  by  allegation  of 
circumstances  in  explanation  and 
modifying  the  exact  certainty  of  the 
alleged  description,  with  a  view  to  the 
supply  and  variation  which  the  evi- 
dence may  produce.  People  v.  Kings- 
ley,  2  Cow.  (N.  Y.)  522;  People  v. 
Badgley,  16  Wend.  (N.  Y.)  53;  People 
V.  Dewey,  35  Hun  (N.  Y.)  311. 

An  averment  in  the  indictment  that 
the  instrument  is  lost  does  not  obviate 
the  necessity  of  setting  forth  that  which 
is  necessary  to  show  that  the  words 
alleged  to  be  forged  bore  such  relation 
to  the  instrument  as  to  be  the  subject 
of  forgery.  Com.  v.  Spilman,  124 
Mass.  329. 

In  Wallace  v.  People,  27  111.  45,  the 
indictment  alleged  that  the  date  and 
substance  of  the  forged  instrument 
were  unknown  to  the  jurors,  and  that 
the  instrument  was  lost,  yet  the  court 
held  the  indictment  bad  for  not  alleg- 
ing the  substance  and  effect  of  the  in- 
strument. Quoted  in  Birdg  v.  State,  31 
Ind.  89. 

Paper  Partly  Burned.  —  In  an  indict- 
ment for  forgery,  where  the  forged 
paper  had  been  partly  burned  and 
blotted,  it  was  held  that  the  substance 
only  need  be  stated,  although  parol 
evidence  could  have  supplied  the  miss- 
ing part.    Munson  v.  State,  79  Ind.  541. 

Secondary  Evidence  of  Contents.  —  If 
the  instrument  alleged  to  have  been 
forged  is  set  out  literally  in  the  indict- 
ment, and  is  proved  to  have  been  muti- 
lated, the  State  may  resort  to  secondary 
evidence  of  the  contents  of  the  muti- 
lated part,  after  first  proving  the  exist- 
ence of  the  writing  before  mutilation 
as  described;  and,  in  connection  with 
such  secondary  evidence,  may  then 
(Oflfer  in  evidence  the  mutilated  writing 
itself.     Thompson  v.  State,  30  Ala.  28. 


The  rule  that  the  substance  of  the 
instrument  only  need  be  stated  still 
obtains,  although  parol  evidence  suffi- 
cient to  supply  the  missing  parts  of  the 
instrument  be  at  hand.  Munson  v. 
State,  79  Ind.  541. 

Based  upon  the  Civil  Bule.  —  "The 
general  proposition,  so  often  repeated 
in  the  books,  that  the  instrument  must 
be  produced  in  evidence,  is  no  more 
than  the  rule  on  the  civil  side,  that  the 
best  evidence  the  nature  of  the  case 
admits  must  be  produced.  The  rule 
always  yields,  where  the  instrument  is 
either  lost,  destroyed,  or,  as  here,  in 
the  hands  of  the  opposite  party."  Peo- 
ple V.  Kingsley,  2  Cow.  (N.  Y.)  522. 

1.  State  V.  Callahan,  124  Ind.  366; 
Birdg  z*.  State,  31  Ind.  88;  Munson  t-. 
State,  79  Ind.  541;  Armitage  v.  State, 
13  Ind.  442;  Myers  v.  State,  loi  Ind. 
379;  Hess  V.  State,  73  Ind.  537;  State 
V.  Potts,  9  N.  J.  L.  26,  17  Am.  Dec. 
449;  People  V.  Kingsley,  2  Cow.  (N. 
Y.)  522,  14  Am.  Dec.  520;  State  v. 
Briggs,  34  Vt.  503;  State  v.  Parker,  i 
D.  Chip.  (Vt.)  298,  6  Am.  Dec.  735; 
Croxdale  v.  State,  i  Head  (Tenn.)  140; 
Luttrell  V.  State,  85  Tenn.  232; 
Hooper  v.  State,  8  Humph.  (Tenn.)  93; 
State  V.  Bonney,  34  Me.  383;  State  v. 
Witham,  47  Me.  167;  Dana  v.  State,  2 
Ohio  St.  91;  Com.  v.  Houghton,  8 
Mass.  107.  See  indictment  in  the  case 
of  Com.  V.  Spilman,  124  Mass.  327. 

Such  excuse,  being  traversable,  must 
be  given  according  to  the  facts  of  the 
case.  Croxdale  v.  State,  i  Head 
(Tenn.)  140. 

Setting  out  Tenor  of  Lost  Note. —  An 
indictment  for  forgery  setting  forth 
the  counterfeit  note  according  to  its 
tenor  need  not  aver  the  loss  or  de- 
struction of  such  note;  and  upon  proof 
of  its  mutilation  or  destruction  by  the 
defendant,  other  proof  of  its  contents 
may  be  admitted  in  evidence.  State  z'. 
Potts,  9  N.  J.  L.  26,  17  Am.  Dec.  450. 

Showing  Search. —  It  is  not  necessary, 
in  an  indictment  for  forgery  where  the 
instrument  forged  is  alleged  to  be  lost, 
to  show  that  search  therefor  has  been 
made  by  the  parties  to  whom  it  was 
uttered.     Hess  v.  State,  73,  Ind.  537. 

Averment  that  Instrument  had  been 
"Disposed  of." — The  forged  instrument 
must  be  described,  or  else  it  must  be 
shown  that  it  has  been  destroyed  by 
the  prisoner,  or  is  in  his  possession  and 
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8.  Averment  of  Intent  to  Defrand  —  a.  Generally. —  In  forgery 
the  intent  to  defraud  is  of  the  essence  of  the  crime,*  and  the 
indictment  should  always  contain  an  allegation  of  such  intent.* 


withheld  from  the' jury,  and  where  the 
indictment  averred  that  the  same  had 
been  "  disposed  of  "  it  was  held  that 
although  the  words  "disposed  of" 
might  be  ambiguous,  yet  when  the  in- 
dictment further  alleged  that  by  rea- 
son of  its  having  been  "  disposed  of  " 
the  same  could  not  be  more  fully  de- 
scribed, it  sufficiently  averred  such 
a  disposition  as  amounted  to  a  de- 
struction within  the  reason  of  the  rule. 
State  V.  Davis,  69  N.  Car.  317,  i  Am. 
Crim.  L.   538. 

Uncertain  or  Eqtuvocal  Description  of 
Lost  Note. — Where  the  indictment  de- 
scribes the  lost  note  as  purporting  to 
be  signed  by  "  one  Henry  Wintrode  or 
Henry  R.  Wintrode,"  such  description 
is  not  uncertain  or  equivocal.  Hess  v. 
State    73  Ind.  537. 

Bule  of  Pleading,  Not  of  Evidence. — 
The  want  of  a  fuller  description  must 
be  excused  by  proper  averments;  but 
this  is  a  rule  of  pleading  and  not  of 
evidence,  and  is  for  the  purpose  of 
preventing  an  exception  to  the  indict- 
ment and  not  for  the  purpose  of  ren- 
dering legitimate  secondary  or  inferior 
evidence.  State  v.  Potts,  9  N.J.  L.  26. 
17  Am.  Dec.  449;  Com.  v.  Houghton, 
8  Mass.  107;  People  v.  Kingsley,  2 
Cow.  (N.  Y.)  522,  14  Am.  Dec.  520. 

1.  State  V.  Gavigan,  36  Kan.  326; 
State  V.  Warren,  109  Mo.  432;  State  v. 
Jackson,  89  Mo.  561;  State  v.  Phillips, 
78  Mo.  49;  People  v.  Wiman,  85  Hun 
(N.  Y.)  321 ;  Drake  v.  State,  19  Ohio  St. 
21  t;  Fouts  V.  State,  8  Ohio  St.  98;  West 
V.  State,  22  N.  J.  L.  233;  State  v.  Boasso, 
38  La.  Ann.  202;  People  v.  Mitchell. 
92  Cal.  592;  People  v.  Smith,  103  Cal. 
565;  Hawkins  v.  State,  28  Fla.  363; 
State  V.  Shelters,  51  Vt.  105;  Com,  v. 
Ladd,  15  Mass.  526.  And  see  Am. 
and  Eng.  Encyc.  of  Law,  tit.  Forgery. 

2.  Alabama.  — Jones  v.  State,  50  Ala. 
163;  State  V.  Givens,  5  Ala.  759. 

California.  —  People  v.  Smith,  103 
Cal.  565;  People  v.  Mitchell,  92  Cal. 
592;  People  V.  Turner,  113  Cal.  278. 

Florida.  —  Hawkins  v.  State,  28  Fla. 

363- 

Georgia.  —  Williams  v.  State,  51  Ga. 
535;  Gibson  v.  State,  79  Ga.  344. 

Illinois.  —  Cross    v.    People,    47   111. 

153- 
Indiana.  —  Billings  v.  State,  107  Ind. 


54,  57  Am.  Rep.  77;  Shinn  v.  State,  57 
Ind.  144. 

Iowa.  —  State  v.  Maxwell,  47  Iowa 
455- 

/Kansas.  —  State  v.  Gavigan,  36  Kan. 
322. 

Kentucky.  —  Moore  v.  Com.,  92  Ky. 
630. 

Louisiana.  —  State  v.  Maas,  37  La. 
Ann.  292;  State  v.  Adams,  39  La.  Ann. 
238;  State  V.  Foster,  32  La.  Ann.  34; 
State  V.  Boasso,  38  La.  Ann.  202;  State 
V.  Nelson,  28  La.  Ann.  46. 

Maine.  —  State  v.  Kimball,  50  Me. 
422;  Rounds  V.  State,  78  Me.  42. 

Massachusetts.  —  Com.  v.  Ladd,  15 
Mass.  526;  Com.  v.  Brown,  147  Mass. 
585;  Com.  V.  Butterick,  100  Mass.  17. 

Michigan.  —  People  v.  Van  Alstine,  57 
Mich.  73. 

Minnesota.  —  State  v.  Adamson,  43 
Minn.  196. 

Mississippi.  —  Cunningham  v.  State, 
49  Miss.  685. 

Missouri.  — State  v.  Jackson,  89  Mo. 
561;  State  V.  Gullette,  121  Mo.  447; 
State  V.  Rowlen,  114  Mo.  626;  State  v. 
Taylor,  117  Mo.  181;  State  v.  Phillips, 
78  Mo.  49;  State  v.  Warren,  109  Mo. 
432;  State  V.  Yerger,  86  Mo.  33;  State 
V.  Rucker,  93  Mo.  88. 

Neiu  Jersey.  — West  v.  State,  22  N.  J. 

L-  233- 

I^eiv  York.  —  Noakes  v.  People,  25 
N.  Y.  389;  Harris  v.  People,  9  Barb. 
(N.  Y.)  664;  Paige  v.  People,  3  Abb. 
App.  Dec.  (N.  Y.)439;  People  v.  Mar- 
tin, 2  N.  Y.  Crim.  Rep.  (Ct.  Gen. 
Sess.)  51. 

North  Carolina.  —  State  v.  Cross,  loi 
N.  Car.  770;  State  v.  Weaver,  94  N. 
Car.  836;  State  v.  Hastings,  86  N.  Car. 
599;  State  V.  Leak,  80  N.  Car.  403; 
State  V.  Hall.  108  N.  Car.  776. 

Ohio.  —  Drake  v.  State,  19  Ohio  St. 
211;  Turpin  v.  State,  19  Ohio  St.  540; 
Fouts  V.  State,  8  Ohio  St.  98;  Barnum 
V.  State.  15  Ohio  717. 

Oregon.  —  State  v.  Lurch,  12  Oregon 
104. 

Pennsylvania.  —  McClure  v.  Com.,  86 
Pa.  St.  355;  Com.  V.  Mulholland,  12 
Phila.  (Pa.)  608. 

Tennessee.  —  State  v.  Haynes,  6 
Coldw.  (Tenn.)  550;  Snell  v.  State,  2 
Humph.  (Tenn.)  347. 

Texas. — Westbrook  v.  State,  23  Tex. 
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b.  Intent  to  Defraud  Particular  Person  —  At  common 
law,  and  in  those  jurisdictions  where  the  common-law  rule  of 
pleading  has  not  been  superseded  by  legislative  enactment,  the 
indictment  alleges  an  intent  to  defraud  a  particular  person.* 


App.  401;  Labbaite  v.  State,  6  Tex. 
App.  261. 

Vermont,  —  State  w.  Shelters,  51  Vt. 
105. 

West  Virginia. — State  v.  Koontz,  31 
W.  Va.  127;  State  v.  Henderson,  29  W. 
Va.  147;  State  v.  Tingler,  32  W.  Va. 
546. 

United  States. — U.  S.  v.  Lawrence, 
13  Blatchf.  (U.  S.)  215;  U.  S.  v.  Jolly. 
37  Fed.  Rep.  109;  U.  S.  v.  Shellmire, 
I  Baldw.  (U.  S.)  370;  U.  S.  v.  Carll, 
105  U.  S.  611. 

England. — Dixon's  Case,  2  Lew.  C. 
C.  178;  Rex  V.  Carter,  7  C.  &  P.  134, 
32  E.  C.  L.  467;  Rex  V.  James,  7  C.  & 
P-  553.  32  E.  C.  L.  628;  Lovell's  Case, 

1  Leach  C.  C.  248,  2  East  P.  C.  990; 
Rex  V.  Powell,  2  W.  Bl.  787,  i  Leach 
C.  C.  77;  Rex  V.  Powner,  12  Cox  C.  C. 
235;  Reg  V.  Hodgson,  Dears  &  B.  C. 
C.  3,  2  Jur.  N.  S.  453;  Reg  v.  Hanson, 

2  Moo.  C.  C.  245,  C.  &  M.  334,  41  E. 
C.  L.  185. 

No  Intent  Expressed  in  Statute.  —  It 
was  held  in  State  v.  Gavigan,  36  Kan. 
322,  that  although  section  139  of  the 
statute,  describing  the  offense  of  for- 
gery, was  silent  as  to  the  intent  with 
which  the  act  was  done,  the  informa- 
tion muse  charge  a  fraudulent  intent. 

Laid  in  Different  Counts.  —  At  common 
law,  the  intent  may  be  laid  differently 
in  any  number  of  counts  in  the  same 
indictment.     Turpin  v.  State,  19  Ohio 

St.  545. 

Inferred    from     Circumstances.  —  The 

general  rule  applicable  to  the  offenses 
of  forgery  and  counterfeiting,  that  the 
indictment  must  allege  the  offense  to 
have  been  committed  with  the  intention 
of  defrauding  some  person  or  corpora- 
tion, and  that  the  allegation  must  be 
proved  as  laid,  admits  of  a  qualification 
where  the  person  in  whose  name  a 
forged  note,  etc.,  is  drawn,  or  the 
drawee,  would,  if  it  were  genuine,  be 
required  to  pay  the  same.  In  such 
case,  the  intention  to  defraud  and 
injure  is  by  the  law  inferred  and  taken 
as  proved  from  the  act  of  forging  such 
paper.  Hence  an  indictment  for  pass- 
ing a  counterfeit  order,  purporting  to 
ht  drawn  upon  the  cashier  of  the  Bank 
of  the  United  States,  may  charge  the 
pissing  such  order  to  be  with  intent  to 


defraud  the  bank,  or  the  person  to 
whom  it  is  passed,  or  both.  U.  S.  v. 
Shellmire,  i  Baldw.  (U.  S.)  370.  See 
also  Fletcher  v.  State,  49  Ind.  124. 

Useless  Bepetition.  —  Where  the  indict- 
ment alleged  that  the  instrument  was 
forged  and  uttered  with  the  "  feloni- 
ous intent  to  feloniously  cheat  and 
defraud  the  said  Aaron  W.  Allen,"  it 
was  held  a  sufficient  statement  of 
criminal  intent,  although  there  was  a 
useless  repetition  of  epithets.  In  this 
class  of  cases,  all  that  need  be  done  is 
to  characterize  by  appropriate  words 
the  intent  essential  to  the  existence  of 
the  particular  offense  charged.  Gar- 
mire  V.  State,  104  Ind.  446;  State  v. 
Miller,  98  Ind.  70. 

Failure  to  Allege  Intent.  —  Where  a 
verdict  was  rendered  finding  a  defend- 
ant guilty  upon  a  count  in  an  indict- 
ment for  uttering  a  forged  order  for 
money,  there  being  no  allegation  in 
the  count  of  an  intent  to  defraud,  or 
that  the  order  was  uttered  as  true,  it 
was  held  that  the  defendant's  proper 
remedy  was  a  motion  in  arrest  of  judg- 
ment.    Gibson  v.  State,  79  Ga.  344. 

1.  2  Russell  on  Crimes  (9th  Am.  ed.) 
807;  2  Bish.  New  Crim.  Proc.  (4th  ed.) 
§  420.  See  also  Snell  v.  State,  2 
Humph.  (Tenn.)  347;  State  v.  Givens, 
5  Ala.  759;  Jones  v.  State,  50  Ala.  163; 
Cunningham  v.  State,  49  Miss.  6S5; 
Barnum  v.  State,  15  Ohio  722;  West 
V.  State,  22  N.  J.  L.  233. 

"  To  constitute  the  offense  [of  for- 
gery] there  must  be  a  possibility  of 
some  person  being  defrauded  by  the 
injury.  Where  the  effect  of  the  for- 
gery, if  successful,  would  be  to  de- 
fraud some  particular  person,  he 
should  be  named,  if  known.  If,  how- 
ever, the  effect  will  not  necessarily  de- 
fraud a  particular  person,  but  will 
defraud  some  one,  a  general  allega- 
tion of  intent  to  defraud  should  be 
made."     State  v.  Gavigan,  36  Kan.  322. 

In  Stowers  v.  Com.,  12  Bush  (Ky.) 
342,  the  court  said:  "  There  is  some 
conflict  of  authority  as  to  whether  the 
indictment  does  not  have  to  show  the 
person  the  prisoner  intended  to  de- 
fraud," but  that  point  was  not  decided 
in  the  case. 

Distinction  between   General   and  Spe- 
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Beasonable  Certainty.  —  Where  such  rule  of  pleading  is  adopted,  it 
is  sufficient  to  describe  with  reasonable  certainty  the  person 
intended  to  be  defrauded.* 

c.  General  Intent  to  Defraud  —  By  statute.  —  In  many  of 
the  states  the  rule  of  the  common  law  in  this  regard  has  been 
changed  by  statute,  and  it  is  sufficient  to  allege  a  general  intent 
to  defraud  *  without  specifying  the  particular  person  intended  to 


eial  Intent.  —  Upon  an  indictment  for 
uttering  a  forged  deed,  where  the 
uttering  was  charged  to  have  been 
done  to  A.  with  intent  to  defraud  him, 
and  it  appeared  by  the  proof  that  the 
deed  had  been  put  upon  deposit  with 
him  as  an  equitable  mortgage  for 
board  advanced,  without  any  intent  on 
the  part  of  the  utterer  to  board  longer 
with  him,  it  was  held  that  the  case  was 
not  made  out,  but  had  the  intent  been 
laid  generally  to  defraud,  such  indict- 
ment might  probably  have  been  sus- 
tained. Colvin  V.  State,  ii  Ind.  361, 
citing  Wilkinson  v.  State,  10  Ind.  372. 

1.  Russell  on  Crimes  (9th  Am.  ed.) 
807;  Noakes  v.  People,  25  N.  Y.  387; 
Lovell's  Case,  2  East  P.  C.  990. 

In  Lovell's  Case,  i  Leach  C.  C.  248, 
2  East  P.  C.  990,  the  indictment  al- 
leged an  intention  to  defraud  Messrs. 
Drummond  &  Co.  by  the  name  of  Mr. 
Drummond,  Charing  Cross;  and  the 
judges  held  that  it  was  not  necessary 
to  describe  the  party  meant,  with  more 
particularity;  for  if  any  person  could 
be  intended  from  the  words,  who  that 
person  was,  and  whether  he  was  the 
object  of  the  meditated  fraud,  were 
matters  for  the  consideration  of  the  jury. 

In  an  indictment  for  forgery,  the  per- 
son intended  to  be  defrauded  was  de- 
scribed in  the  designation  of  the  offense 
as  one  J.  L.,  and  afterwards,  in  the 
body  of  the  indictment,  as  J.  B.  L. ; 
and  the  charge  was  that  the  indorse- 
ment of  J.  B.  L.  was  forged  by  the  de- 
fendant on  a  bill  of  exchange,  with 
intent  to  defraud  the  said  J.  B.  L.,  etc. 
It  was  held  that  the  omission  of  the 
initial  of  the  middle  name  of  J.  B.  L.. 
in  the  designation  of  the  offense,  was 
immaterial.  People  v.  Ferris,  56  Cal. 
442. 

So  where  in  an  indictment  against 
A  for  forging  an  assignment  of  a  prom- 
issory note  made  by  B  to  C,  or  bearer, 
the  second  count  charged  that  the 
assignment  was  forged  with  intent  to 
defraud  C,  it  was  held  that  this  count 
was  valid.  State  v.  Crawford,  2 
Ind.  23. 


Where  a  forged  request  for  the  de- 
livery of  goods  was  addressed,  in  her 
maiden  name,  to  a  woman  who  prior 
to  the  date  of  it  had  married,  it  was 
held  that  the  party  uttering  the  request 
might  properly  be  convicted  on  an  in- 
dictment charging  the  intent  to  be  to 
defraud  the  husband.  Rex  v.  Carter, 
7  C.  &  P.  134,  32  E.  C.  L.  467. 

Besidence  of  Corporation. —  In  an  in- 
dictment for  forgery  by  alteration  of 
an  instrument  alleged  to  have  been  in- 
tended to  defraud  the  Travelers'  In- 
surance Company  of  Hartford,  Conn., 
it  was  held  that  the  designation  of  the 
company  as  resident  of  that  place  did 
not  amount  to  a  misnomer.  People  v. 
Graham,  6  Park.  Cr.  Rep.  (Buffalo 
Super.  Ct.)  135. 

Names  of  Copartners. —  Upon  an  in- 
dictment for  forging  a  check  in  the 
name  of  a  copartnership  firm,  on  a 
banking  company,  it  is  not  necessary 
to  set  out  the  names  of  all  the  persons 
who  compose  the  copartnership;  it  is 
enough  that  any  one  person  intended 
to  have  been  defrauded  is  designated. 
People  V.  Curling,  i  Johns.  (N.  Y.)  320. 
Compare  Harris  v.  People,  9  Barb. 
(N.  Y.)  664. 

In  State  v.  Harrison,  69  N.  Car.  143, 
the  indictment  charged  the  forgery  of 
the  name  of  a  firm  with  intent  to  de- 
fraud two  persons  whose  names  were 
stated ;  but  it  was  not  alleged  or  proved 
that  they  composed  the  firm,  and  it  was 
held  that  the  charge  was  not  proven. 

Description  to  Common  Intent.  —  A  de- 
scription to  a  common  intent  of  the 
person  intended  to  be  defrauded  is 
sufficient.  Lovell's  Ca'tee,  i  Leach  C. 
C.  248;  2  East  P.  C.  990. 

2.  State  V.  Cross,  loi  N.  Car.  770; 
Stale  V.  Hastings,  86  N.  Car.  599;  State 
V.  Leak,  80  N.  Car.  403;  State  v. 
Weaver,  94  N.  Car.  836;  People  v.  Van 
Alstine,  57  Mich.  73;  State  v.  Maxwell, 
47  Iowa  455;  Wesibrook  v.  State,  23 
Tex.  App.  401 ;  State  v.  Warren,  109 
Mo.  432;  State  v.  Phillips,  78  Mo.  49; 
Com.  V.  Mulholland,  12  Phila.  (Pa.)6o8; 
State  V.  Nelson,  28  La.  Ann.  46;  People 
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be  defrauded.*     The  apparent  inconsistency  between  cases  in  the 
same  state  cited   in  the  preceding  notes  may,  perhaps,  be  recon- 


V.  Martin,  2  N.  Y.  Crim.  Rep   (Ct.  Gen. 
Sess.)  51. 
1.  Iowa. —  State  v.  Maxwell,  47  Iowa 

455- 

Kansas,  —  Stale  v.  Foster,  30  Kan. 
365;  State  V.  Lee,  32  Kan.  360. 

Louisiana. —  State  v.  Adams,  39  La. 
Ann.  238;  State  v.  Maas,  37  La.  Ann. 
292;  State  V.  Nelson,  28  La.  Ann,  46; 
State  V.  Adams,  39  La.  Ann.  238. 

Maine. —  State  v.  Kimball,  50  Me. 
422. 

Alassachusetts. — Com.  v.  Butterick, 
100  Mass.  12. 

Michigan.  —  People  v.  Van  Alstine, 
57  Mich.  73. 

Minnesota.  —  State  v.  Adamson,  43 
Minn.  196. 

Missouri. —  State  v.  Yerger,  86  Mo. 
33;  State  V.  Phillips,  7*8  Mo.  49;  State 
V.  Warren,  109  Mo.  432;  State  v. 
Rucker,  93  Mo.  88;  State  v.  Taylor, 
117  Mo.  181;  State  v.  Rowlen,  114  Mo. 
626;  State  V.  GuUette,  121  Mo.  447. 

North  Carolina. —  State  v.  Hall,  108 
N.  Car.  776;  State  v.  Leak,  80  N.  Car. 
403;  State  V.  Hastings,  86  N.  Car.  599. 

Ohio. —  Turpin  v.  State,  19  Ohio  St. 
540. 

Oregon. —  State  v.  Lurch,  12  Oregon 
104. 

Pennsylvania. —  McClure  v.  Com.,  86 
Pa.  St.  355;  Com.  V.  MulhoUand,  12 
Phila.  (Pa.)  608. 

Texas. —  Westbrook  v.  State,  23  Tex. 
App.  401 ;  Labbaite  v.  State,  6  Tex.  App. 
261;  Johnson  v.  State,  i  Tex.  App.  146. 

Vermont. —  State  v.  Shelters,  51  Vt. 
102. 

West  Virginia. —  State  v.  Koontz,  31 
W.  Va.  127;  State  v.  Henderson,  29  W. 
Va.  147;  State  v.  Tingler,  32  W.  Va. 
546.     , 

United  States.—  U.  S.  v.  Jolly,  37  Fed. 
Rep.  108. 

England. — Reg.  v.  Hodgson,  2  Jur.  N. 
S.  453- 

Georgia. —  An  indictment  for  forgery 
which  does  not  allege  the  making  or 
fabrication  of  anything,  but  sets  out 
the  fraudulent  uttering  of  a  forged  bank 
check  in  the  terms  of  section  4447  of 
the  Georgia  Code,  is  founded  upon  that 
section  and  need  not  allege  an  intent 
to  defraud  any  particular  person. 
Dukes  V.  State,  94  Ga.  393, 

Kansas. —  In  State  v.  Lee,  32  Kan. 
360,  it  was  contended  that  the  informa- 
tion was  fatally  defective  because  it  did 


not  set  forth  the  name  of  the  person 
intended  to  be  defrauded,  but  it  was 
held  that  under  the  Kansas  statute 
such  an  averment  was  not  essential, 
and  that  where  the  instrument  forged 
was  set  out  in  full  in  the  counts  under 
which  the  defendant  was  convicted,  and 
such  counts  also  contained  the  state- 
ment that  the  defendant  unlawfully  and 
feloniously  sold  and  delivered  the 
same    to   A    for   the   consideration   of 

$ ,  "  with  the  intent  then  and  there 

unlawfully  and  feloniously  to  have  the 
same  passed  and  uttered,"  the  informa- 
tion stated  sufficient  facts.  Citing  State 
V.  Foster,  30  Kan.  365. 

Lotiisiana. —  In  State  v.  Adams,  39 
La.  Ann.  238,  it  was  objected  that  the 
information  was  defective  because  it 
failed  to  allege  the  name  of  the  person 
whom  the  accused  intended  to  defraud. 
The  court  said:  "  Most  assuredly  the 
person  to  whom  the  accused  offered  the 
order  was  the  person  whom  he  intended 
to  defraud;  and  under  the  very  terms 
of  the  statute  the  pleader  is  relieved  of 
the  necessity  to  give  the  name  of  the 
person  intended  to  be  defrauded.  Rev. 
Stat.,  §  1052;  State  v.  Maas,  37  La, 
Ann.  292." 

Massachusetts.  —  The  intent  to  de- 
fraud referred  to  in  the  Massachusetts 
statute  may  relate  to  a  party  who  is 
not  named  in  the  instrument.  Pub. 
Stat.  Mass.,  c.  214,  §  26,  c.  204,  §  i; 
Com.  V.  Brown,  147  Mass.  585,  citing 
Com.  V.  Costello,  120  Mass.  358. 

Nevada.  —  An  instruction  in  a  forgery 
case,  that  "  where  an  offense  involves 
the  commission  or  an  attempt  to  com- 
mit private  injury,  and  is  described 
with  sufficient  certainty  in  other  re- 
spects to  identify  the  act,  an  errone- 
ous allegation  as  to  the  person  injured, 
or  intended  to  be  injured,  shall  not  be 
deemed  material,"  was  held  to  be  sim- 
ply a  recital  of  the  statutory  provisions 
upon  the  subject  (Nev.  Stat.  1861,  460, 
§  240),  and  proper  under  circumstances 
calling  for  an  instruction  upon  the 
point.     State  v.  Cleavland,  6  Nev.  181. 

New  York. —  It  is  not  necessary  to  the 
indictment  particularly  to  designate  the 
party  meant  to  be  defrapded.  It  is 
essential  to  aver  that  some  real  person 
or  existent  body  was  defrauded,  or 
that  the  intent  existed  to  defraud  some 
such;  and  if  any  person  could  be  indi- 
cated from   the  words  used  in   the  in- 
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ciled  by  the  consideration  that  many  of  them  were  decided  under 
the  rules  of  common-law  pleading,  and  before  a  statute  rendering 


dictment.  who  that  person  was,  and 
whether  he  was  the  meditated  object 
of  the  fraud,  are  matters  for  the  con- 
sideration of  the  jury  on  the  trial. 
Noakes  v.  People,  25  N.  Y.  389.  See 
also  People  v.  Wiman,  85  Hun  (N.  Y.) 
321. 

Ohio. —  In  Turpin  71.  Stale,  19  Ohio 
St.  540,  the  court  said:  "  The  particu- 
lar party  intended  to  be  defrauded  is 
matter  of  inference  to  be  drawn  from 
the  facts  of  the  transaction,  rather  than 
a  part  of  the  transaction  itself." 

Positive  and  Direct  Charge. —  To  con- 
stitute the  crime  of  forgery,  or  of  utter- 
ing or  publishing  as  true  and  genuine, 
etc.,  as  defined  by  the  Ohio  statute,  the 
criminal  act  must  be  done  "  with  in- 
tent to  prejudice,  damage,  or  defraud 
some  person  or  persons,  body  corporate 
or  politic,  or  a  military  body  organized 
under  the  laws  of  this  state."  This 
intent  is  an  essential  ingredient  of  the 
crime,  and  must  therefore  be  stated, 
and  charged  in  the  body  of  the  indict- 
ment, in  a  direct  and  positive  manner. 
Drake  v.  State,  19  Ohio  St.  211. 

Where  a  criminal  intent  was  not 
averred  in  any  count  of  the  indictment 
as  the  direct  finding  of  the  grand  jury 
from  the  evidence  before  them,  but 
only  by  way  of  legal  inference  deduced 
from  the  facts  previously  tound,  the 
intent  being  stated  in  the  concluding 
part  of  the  indictment  and  preceded  by 
the  words,  "  And  so,  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid, 
do  find,"  etc.,  it  was  held  that  this 
mode  of  stating  a  material  ingredient 
of  an  offense,  not  by  direct  averment, 
but  as  a  conclusion  from  the  facts 
directly  found,  was  insufficient.  Drake 
V.  State,  19  Ohio  St.  21 1 ;  Fouts  v.  State. 
8  Ohio  St.  98. 

A^o  Prejudice  to  Accused. — The  provi- 
sion in  section  ninety-six  of  the  Ohio 
Code  of  Criminal  Procedure  which  de- 
clares that  it  shall  be  sufficient  in  any 
indictment  where  it  is  necessary  to 
allege  an  intent  to  defraud,  to  allege 
that  the  party  accused  did  the  act  with 
intent  to  defraud,  without  alleging  an 
intent  to  defraud  any  particular  per- 
son, is  not  in  conflict  with  section  ten 
of  the  Bill  of  Rights,  which  requires  the 
accused,  on  demand,  to  be  furnished 
with  "  the  nature  and  cause  of  the 
accusation  against  him."      Turpin  v. 


State,  19  Ohio  St.  540.  Compare  Bar- 
num  V.  State.  15  Ohio  717. 

Oregon. — Giving  the  name  of  the  par- 
ticular person  intended  to  be  defrauded 
would  have  no  effect  e.xcept  to  confine 
the  prosecution,  in  its  proof  of  injury 
or  defrauding,  to  the  particular  person 
named.    States.  Lurch,  12  Oregon  104. 

Pennsylvania.  —  The  nineteenth  sec- 
tion of  the  Criminal  Procedure  Act  of 
March  31,  i860,  I  Bright.  Dig.  (Pa.)  379, 
pi.  20,  provides  that"  It  shall  be  suffi- 
cient, in  any  indictment  for  forging, 
uttering,  offering,  disposing  of,  or  put- 
ting off,  any  instrument  whatsoever, 
or  for  obtaining  or  attempting  to  obtain 
any  property,  by  false  pretenses,  to 
allege  that,  the  defendant  did  the  act 
with  intent  to  defraud;  without  alleg- 
ing the  intent  of  the  defendant  to  be  to 
defraud  any  particular  person;  and  on 
the  trial  of  any  of  the  offenses  in  this 
section  mentioned  it  shall  not  be  neces- 
sary to  prove  any  intent  on  the  part  of 
the  defendant  to  defraud  any  particular 
person,  but  it  shall  be  sufficient  to 
prove  that  the  defendant  did  the  act 
charged  with  an  intent  to  defraud." 
McClure  v.  Com.,  86  Pa.  St.  355. 

Texas. —  Under  the  Texas  statute,  it 
is  unnecessary  to  set  out  the  name  of 
the  party  to  be  defrauded,  since  that 
statute  expressly  provides  that  in  any 
case  where  an  attempt  at  fraud  is  re- 
quired to  constitute  an  offense,  it  shall 
be  sufficient  to  allege  an  intent  to  de- 
fraud, without  naming  therein  the  par- 
ticular person  to  be  defrauded.  Texas 
Code  Crim.  Proc,  art.  408;  Westbrook 
V.  State,  23  Tex.  App.  401.  See  also 
Howard  7>.  State,  (Tex.  Crim.  App. 
1896)  36  S.  W.  Rep.  475,  distinguishing 
Labbaite  v.  State,  6  Tex.  App.  483. 

Vermont. —  The  intent  to  defraud  is 
sufficiently  alleged  under  the  Vermont 
statute,  although  the  person  or  party 
intended  to  be  defrauded  is  not  named. 
See  Vermont  Gen.  Stat.,  c.  114,  §  8; 
State  7>.  Shelters,  51  Vt.  102. 

West  Virginia.  —  Under  the  W.  Va. 
Code,  1887,  c.  158,  §  8,  neither  in  an 
indictment  for  uttering  or  attempting 
to  employ  as  true  a  forged  instrument, 
nor  in  one  for  forgery,  is  it  necessary 
to  name  the  person  intended  to  be  de- 
frauded. State  V.  Tingler,  32  W.  Va. 
546;  State  V.  Henderson,  29  VV.  Va. 
147;  State  V.  Koontz,  31  W.  Va.  127. 
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such  allegations  unnecessary  was  in  force.* 

d.  Party  Whose  Name  is  Forged.— The  indictment  may 
allege  an  intent  to  defraud  the  party  whose  name  is  forged,  or 
whose  interest  is  sought  to  be  charged  by  the  instrument.* 
Thus  it  may  allege  an  intent  to  defraud  the  United  States;' 
or  a  state,*    county    or   town ;  *    or   the   estate   of   a   deceased 


1.  Com.  V.  Buttenck,  loo  Mass.  17. 

2.  Rounds  v.  State,  78  Me.  42;  State 
V.  Haynes,  6  Coldvv.  (Tenn.)  550;  Shinn 
V.  State,  57  Ind.  144;  Cross  v.  People, 
47  111.  153. 

An  indictment  for  forgery  which 
alleges  the  offer  to  pass  a  due-bill  with 
intent  to  defraud  the  person  whose 
name  is  forged  to  the  paper  is  a  good 
indictment.  State  v.  Haynes,  6  Coldw. 
(Tenn.)  550, 

Upon  an  indictment  for  forging  and 
uttering  a  bond,  it  is  sufficient  to  lay 
the  intent  to  defraud  generally,  and 
although  it  does  not  appear  that  the 
defendant  had  any  intention  ultimately 
to  defraud  the  person  whose  signature 
was  forged,  yet  having  defrauded  the 
person  to  whom  the  instrument  was 
passed,  it  is  sufficient.  Reg.  v.  Tren- 
field,  I  F.  &  F.  43. 

Intent  to  Defraud  Bank. — An  order  or 
check  drawn  by  the  president  of  a 
branch  bank  of  the  Bank  of  the  United 
States,  on  the  cashier  of  the  bank  at 
Philadelphia,  is  an  "  order  or  check  " 
within  the  eighteenth  section  of  the 
act  chartering  the  bank.  The  bank  is 
bound  to  pay  such  orders  or  checks, 
and  the  indictment  may  charge  the 
passing  such  counterfeit  order  to  be 
with  the  intent  to  defraud  the  bank, 
or  the  person  to  whom  it  is  passed. 
U.  S.  V.  Shellmire,  i  Baldw.  (U.  S.) 
370. 

Massachusetts.  —  Before  the  adoption 
of  Gen.  Stat.  Mass.,  c.  162,  §  13,  when 
it  was  held  necessary  to  name  the  per- 
son intended  to  be  defrauded,  the  per- 
son whose  name  was  forged  might  be 
named  and  the  law  presumed  an  intent 
to  defraud  him.  Com.  v.  Butterick, 
100  Mass.  17. 

Charging  in  Different  Counts.  —  Gener- 
ally, there  are  two  persons  who  legally 
may  be  defrauded;  the  one  whose  name 
is  forged,  and  the  one  to  whom  the 
forged  instrument  is  to  be  passed.  In 
such  case,  it  is  prudent,  in  the  indict- 
ment, to  charge  the  offense,  in  different 
counts,  to  have  been  committed  with 
intent  to  defraud  each  of  the  persons 
that  might  have  been  defrauded  by  it 


if  the  forgery  had  succeeded.  Cun- 
ningham V.  State,  49  Miss.  6S5. 

Persons  Giving  Credit. —  It  is  enough 
in  an  indictment  to  allege  an  attempt 
to  defraud  persons  named  who  were 
liable  to  be  prejudiced  by  giving  credit 
to  the  instrument.  Paige  v.  People,  3 
Abb.  App.  Dec.  (N.  Y.)  439. 

3.  In  U.  S.  V.  Lawrence,  13  Blatchf. 
(U.  S.)  215,  which  was  a  case  for  the 
forgery  of  writings  used  in  entering 
goods  at  the  custom  house,  it  was 
held  not  necessary  to  set  out  such  a 
state  of  things  existing  in  fact;  that 
the  writing,  if  genuine,  would  neces- 
sarily or  probably  affect  a  right  of  the 
United  States.  Where  the  writings 
appear,  by  their  language,  to  be  such 
that  they  might  have  the  effect  to  de- 
fraud the  United  States,  it  is  sufficient 
to  set  them  out,  averring  generally  the 
intent  to  defraud  the  United  States, 
but  omitting  all  extrinsic  circum- 
stances. 

4.  Upon  an  indictment  for  an  attempt 
to  forge  an  auditor's  warrant  on  the 
state  treasury,  it  was  held  that  the 
indictment  should  have  charged  that 
the  attempt  to  forge  such  warrant  was 
with  intent  to  injure  and  defraud  the 
state.  Cunningham  v.  State,  49  Miss. 
685. 

An  indictment  for  forging  a  witness 
certificate  against  the  state  need  not 
aver  that  it  was  done  in  order  to  de- 
prive the  state  of  any  money  or  prop- 
erty, or  to  injury  it  in  its  estate.  It  is 
sufficient  to  aver  that  it  was  done  with 
the  intent  to  cheat  and  defraud  the 
state.     Moore  tJ.  Com.,  92  Ky.  630. 

5.  Com.  V.  Brown,  147  Mass.  5S5. 
Township  Board. —  In  an  indictment 

charging  the  plaintiff  in  error  with 
having,  as  township  treasurer,  in  his 
annual  settlement  with  the  township 
board  of  education,  unlawfully,  etc., 
uttered  and  published  to  them  as  true 
and  genuine  a  certain  forged  and 
altered  order  purporting  to  be  drawn 
on  him  as  such  treasurer  by  the  town- 
ship clerk,  in  favor  of  a  teacher  in  a  sub- 
district,  for  the  sum  of  $38,  payable 
out  of  the  teachers'  fund,  knowing  it  to 
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person.* 

A  Partner,  however,  cannot  be  convicted  upon  an  indictment 
charging  the  forgery  of  an  instrument  with  intent  to  defraud  the 
copartnership.* 

e.  Charging  the  Intention  —  Manner  or  ueans.  —  The  bare 
intention  to  defraud  is  sufficient,  and  it  need  not  appear  on  the 
face  of  the  indictment  in  what  manner,  or  by  what  means,  the 
consummation  of  the  fraud  would  be  possible,'  nor  what  was  the 


be  so  forged  and  altered,  the  act  is 
properly  charged  as  having  been  done 
with  intent  to  defraud  the  township 
board  of  education.  Gregory  v.  State, 
II  Ohio  St.  329. 

1.  Where  the  information  charged 
that  the  defendant  forged  the  name  of 
a  deceased  person  to  an  instrument, 
for  the  purpose  of  defrauding  the  estate 
of  such  deceased  person,  it  was  held  to 
be  a  sufficient  allegation  of  intent  to 
defraud,  since  the  estate  of  a  decedent 
is  a  person  in  legal  contemplation. 
Billings  V.  State,  107  Ind.  54,  57  Am. 
Rep.  77. 

2.  Com.  V.  Brown,  10  Phila.  (Pa.) 
184. 

A  forged  bill  of  exchange  given  in 
payment  to  one  of  two  known  partners 
may  be  laid  to  be  forged  with  intent  to 
defraud  the  one  to  whom  it  was  given, 
the  transaction  on  behalf  of  the  part- 
nership having  been  conducted  by  him 
alone.  Reg.  v.  Hanson,  2  Moo.  C.  C. 
245,  C.  &  M.  334,  41  E.  C.  L.  185. 

Shareholder  in  joint  Stock  Company. — 
A  person  who  is  a  shareholder  in  a 
joint  stock  bank  and  knowingly  utters 
a  forged  acceptance  to  that  bank,  can- 
not be  convicted  on  counts  laying  an 
intent  to  defraud  A  B  another  of  the 
shareholders,  "  and  others."  Reg.  v. 
Cooke,  8  C.  &  P.  586,  34  E.  C.  L.  538. 

Person  or  Corporation  Having^  no  Exist- 
ence.— There  can  be  no  conviction  upon 
a  count  charging  an  intent  to  defraud  a 
person  or  corporation  which  has  no  ex- 
istence; for  nonentities  have  no  rights 
to  be  prejudiced  by  such  an  act.  State 
V.  Givens,  5  Ala.  747. 

Forgery  of  Firm  Name. — Where  an  in- 
dictment charged  the  forgery  of  the 
name  of  a  firm  with  intent  to  defraud 
two  persons  who'se  names  were  stated, 
but  it  was  not  alleged  nor  proved  that 
they  composed  the  firm,  it  was  held 
that  the  charge  was  not  proven.  State 
V.  Harrison,  69  N.  Car.  143. 

In  Noakes  v.  People,  25  N.  Y.  380,  it 
was  held    sufficient    to   designate    the 


party  intended  to  be  defrauded  as  the 
"  Meriden  Cutlery  Company." 

Upon  an  indictment  for  forging  a 
check  drawn  in  the  name  of  a  copart- 
nership on  a  banking  company,  it  is 
not  necessary  to  set  out  the  names  of 
all  the  persons  who  compose  the  copart- 
nership; it  is  enough  that  any  one  of 
the  persons  intended  to  be  defrauded  is 
named.  People  v.  Curling,  i  Johns. 
(N.  Y.)  320.  Compare  Yia.TX\s  v.  People, 
9  Barb.  (N.  Y.)  664. 

3.  People  V.  Van  Alstine,  57  Mich. 
74;  State  V.  Kimball,  50  Me.  409;  Com. 
V.  White,  145  Mass.  392;  Com.  v.  Cos- 
tello,  120  Mass.  359;  Com.  v.  Ladd,  15 
Mass.  526;  State  v.  Shelters,  51  Vt. 
102;  Rex  V.  Powell,  2  W.  Bl.  787;  i 
Leach  C.  C.  77;  People  v.  Ah  Woo,  28 
Cal.  206;  Travis  v.  State,  83  Ga.  372; 
West  V.  State,  22  N.  J.  L.  233;  State  v. 
Maxwell,  47  Iowa  455;  Paige  v.  Peo- 
ple, 6  Park.  Cr.  Rep.  (N.  Y.  Ct.  App.) 
684,  3  Abb.  App.  Dec.  (N.  Y.)  439. 

It  is  not  necessary  to  allege  the 
object  to  be  accomplished  by  the 
fraud,  or  the  means  to  be  used  in 
the  commission  of  the  same.  State  v. 
Kimball,  50  Me.  422. 

In  Com.  V.  Ladd,  15  Mass.  526,  it 
was  objected  that  the  indictment  con- 
tained no  averment  that  the  paper 
alleged  to  have  been  forged  was  pre- 
sented or  delivered  to  any  one  as  a 
genuine  acquittance  or  discharge  for 
goods  delivered  in  consideration 
thereof,  but  such  averment  was  held 
not  necessary  at  common  law  or  under 
the  statute,  the  false  making  with  intent 
to  defraud  being  the  gist  of  the  offense. 
See  also  State  v.  Shelters,  51  Vt.  102. 

Mere  Matter  of  Evidence. — How  or  in 
what  manner  the  party  was  to  be  de- 
frauded is  no  ingredient  of  the  crime 
of  forgery,  but  is  mere  matter  of  evi- 
dence, and  need  not  be  set  out  in  the 
information.  People  11.  Van  Alstine, 
57  Mich.  74;  People  v.  Ah  Woo,  28  Cal. 
206. 

Forged  Divorce  Certificate. —  Upon  an 
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apparent  connection  between  the  transaction  and  the  party  to 
be  defrauded.* 

Several  Persons. — The  charge  of  an  intent  to  defraud  several  per- 
sons will  be  supported  by  proof  of  intent  to  defraud  any  one  of 
them.*  So  an  indictment  alleging  an  intent  to  defraud  a  certain 
person  may  be  sustained  by  proof  of  an  intent  to  defraud  that 
person  together  with  other  persons  not  mentioned.^ 


indictment  for  making  and  uttering  a 
forged  deposition  to  procure  a  divorce, 
it  is  not  necessary  to  allege  an  inten- 
tion to  defraud  anyone  of  property,  or, 
on  the  trial,  to  prove  such  allegation. 
State  V.  Kimball,  50  Me.  409. 

Question  Raised  upon  Motion  in  Arrest 
of  Judgment. — It  is  enough  if  the  writ- 
ing might  defraud  or  might  be  used  to 
defraud.  At  least  this  is  so  where  the 
indictment  is  not  demurred  to,  and  the 
question  arises  upon  a  motion  in  arrest 
of  judgment.  Travis  v.  State,  83  Ga. 
372. 

1.  West  V.  State,  22  N.  J.  L.  235. 
Forged  Beceipt. — In  an  indictment  for 

forging  a  receipt,  it  is  not  necessary 
that  it  should  be  averred  that  the  per- 
son charged  with  the  oiTense  is  indebted 
to  the  individual  against  whom  the  re- 
ceipt is  forged,  in  order  to  show  that 
the  latter  stands  in  a  situation  to  be 
defrauded  by  the  former.  Snell  v. 
State,  2  Humph.  (Tenn.)  347. 

Forgery  of  a  Will. — Upon  an  indict- 
ment for  the  forgery  of  a  will  which  ap- 
pears to  be  valid  upon  its  face,  it  is 
not  necessary  to  allege  matters  aliunde 
to  show  in  what  manner  the  person 
alleged  to  have  been  injured  could  be 
affected  by  the  forgery,  nor  the  fact 
that  the  testator  had  property  to  be- 
queath.    People  V.  Todd,  77  Cal.  464. 

An  Indictment  for  Forging  a  Promissory 
Note  payable  to  "  E.  J.  Schweitzer,"  as 
it  .appeared  by  the  copy  of  the  note  and 
indorsement  set  out  in  the  indictment, 
alleged  that  the  forgery  was  committed 
by  the  defendant  "  with  intent  to  de- 
fraud one  Emily  J.  Schweitzer."  It 
was  held  that  the  indictment  was  in- 
sufficient, since  the  averments  ought 
to  show  the  person  intended  to  be  de- 
frauded to  have  some  apparent  interest 
in  or  connection  with  the  note  or  to  have 
occupied  some  relation  to  the  note,  by 
which  he  might,  as  a  natural  result,  be 
injuriously  affected  by  the  forgery. 
Yount  V.  State,  64  Ind.  445,  following 
Shinn  v.  State,  57  Ind.  144. 

2.  People  V.  Curling,  i  Johns.  (N.  Y.) 
320;  Stoughton  V.  State,  2  Ohio  St.  562; 


Gates  V.  State,  71  Miss.  874;  McGarr  v. 
State,  75  Ga.  159;  McDonnell  v.  State, 
58  Ark.  242;  State  v.  Cleaveland,  6 
Nev.  181. 

But  where  the  indictment  charged 
that  the  defendant  forged  the  name  of 
the  firm  of  Williams  &  Murchison,  with 
intent  to  defraud  George  W.  Williams 
and  Daniel  M.  Murchison,  and  there 
was  evidence  tending  to  show  that  the 
defendant  did  forge  the  name  of  the 
firm  with  intent  to  defraud  the  firm, 
but  there  was  no  evidence  that  George 
W.  Williams  and  Daniel  M.  Murchison 
were  the  individual  members  of  the 
firm,  and  therefore  there  was  no  evi- 
dence that  the  intent  was  to  defraud 
George  W.  Williams  and  Daniel  Mur- 
chison, it  was  held  that  the  allegations 
of  the  indictment  were  not  supported, 
and  it  was  error  for  the  court  to  charge 
otherwise.  State  v.  Harrison,  69  N. 
Car.  144. 

Corporation  and  a  Natural  Person. —  An 
indictment  for  forgery,  naming  a  bank 
as  the  person  intended  to  be  defrauded, 
without  averring  it  to  be  a  corporation, 
if  insuflScient  as  to  this,  is  not  demur- 
rable if  it  avers  an  intent  to  defraud 
the  bank  and  a  natural  person  whose 
name  is  given.  Gates  v.  State,  71 
Miss.  874. 

Nolle  Prosequi  as  to  One  Count. —  In  an 
indictment  for  forging  an  order  on  a 
bank,  several  counts  alleged  the  intent 
to  have  been  to  defraud  the  person 
whose  name  was  forged,  while  the  last 
count  alleged  it  as  an  intent  to  defraud 
the  bank.  After  a  general  verdict  of 
guilty,  a  nolle  prosequi  was  entered  upon 
the  last  count.  It  was  held  that  there 
was  no  inconsistency  between  the 
counts,  as  the  intent  to  defraud  the 
pretended  drawer  of  the  order  and  to 
defraud  the  bank  might  both  exist; 
and  the  record  was  not  ^rendered  erro- 
neous by  the  nolle  prosequi  of  the  last 
count.     Rounds  v.  State,  78  Me.  42. 

3.  Veazie's  Case,  7  Me.  131. 

An  instrument  in  the  following  form: 
"  Please  to  pay  T.  E.  Turberville,  3/. 
12J.  bd.  for  sick-pay  to  Brother  Isaac 
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Terms  Stated  BiqunotiTely.  —  Where  the  intent  to  defraud  is  de- 
scribed in  the  statute  by  different  terms  stated  disjunctively,  the 
indictment  may  state  those  terms  conjunctively.* 

To  the  Prejudice  of  Another's  Bight.  —  It  does  not  seem  necessary  to 
allege  in  the  indictment  that  the  act  was  to  the  prejudice  of 
another's  right,  but  it  must  appear  from  the  description  of  the 
writing  that  it  is  such  as  might  prejudice  his  right.*'* 

9.  Needless  Allegations  —  a.  Generally — How  instrument  Would 
Have  Effect. —  It  is  not  necessary  that  the  indictment  should  contain 
averments  showing  how  the  false  instrument  would,  if  true, 
create,  increase,  diminish,  discharge,  or  defeat  any  pecuniary 
obligation;  or  would  transfer  or  affect  any  property  whatever. 
These  are  deductions  of  law,  not  necessary  to  be  averred.^ 


Jones,"  and  signed  by  the  officers  of  a 
friendly  society,  and  directed  to  the 
treasurer,  is,  on  the  face  of  it,  an  order 
within  II  Geo.  IV.  and  i  WiU.  IV.,  c.  64, 
§  3;  and  may  be  shown  by  evidence  to 
be  a  warrant  for  the  payment  of  money. 
Where  a  prisoner  was  charged  with 
forging  the  above  instrument,  and  some 
counts  of  the  indictment  laid  the  intent 
to  be  to  defraud  "  J.  C.  and  others," 
by  virtue  of  11  Geo.  IV.  and  i  WilL  IV., 
c.  66,  §  28,  and  it  appeared  that  the 
prisoner  and  J.  C.  and  others  were 
members  of  this  society,  it  was  held 
that  the  word  "  others  "  might  be  held 
to  include  or  exclude  the  prisoner, 
according  as  it  was  necessary,  for  the 
support  of  the  indictment,  that  his 
name  should  be  considered  as  included 
or  excluded.  Other  counts  of  the  in- 
dictment laid  the  intent  to  be  to  defraud 
W.  R.,  and  it  was  held  that  this  intent 
was  supported  by  proof  that  W.  R.  was 
the  treasurer  of  the  society,  and  that  it 
was  the  course  of  business  and  his  duty 
to  pay  money,  on  having  genuine 
orders  or  warrants  for  that  purpose,  in 
the  above  form.  Reg.  v.  Turberville,  4 
Cox  C.  C.  13. 

A  Person,  and  a  Firm  of  which  He  is  a 
Member. —  An  averment  in  an  indict- 
ment of  intent  to  defraud  A.  is  sus- 
tained by  proof  of  an  intent  to  defraud 
a  company  or  firm  of  which  A.  is  a 
member.  An  intent  to  defraud  a  firm 
necessarily  includes  an  intent  to  de- 
fraud each  member  thereof.  State  v. 
Hastings, '53  N.  H.  452;  People  v. 
Curling,  i  Johns.  (N.  Y.)  320;  Stough- 
ton  V.  State,  2  Ohio  St.  562. 

1.  People  V.  Ah  Woo,  28  Cal.  206; 
State  V.  Foster,  32  La.  Ann.  37. 

An  information  which  charged  the 
defendant  with   publishing  as   true   a 


forged  order  with  intent "  to  defraud  " 
was  held  sufficient  under  a  statute 
which  made  such  an  act  a  crime  when 
done  "  with  intent  to  injure  or  de- 
fraud." State  V.  Foster,  32  La. 
Ann.   34. 

2.  State  V.  Tingler,  32  W.  Va.  546; 
Powell  V.  Com.,  11  Gratt.  (Va.)  822. 

The  omission  of  the  averment  "  to 
the  prejudice  of  another's  right  "  is 
immaterial,  since  these  words  are  not 
intended  as  descriptive  of  the  offense, 
but  of  the  writings  of  which  forgery 
may  be  committed.  Powell  v.  Com., 
II  Gratt.  (Va.)  824;  Va.    Code,  c.   193, 

8  5,  p.  733- 

In  U.  S.  V.  Larned,  4  Cranch  (C.  C.) 
335.  it  was  questioned  whether  an  in- 
dictment under  the  Penitentiary  Act 
for  forging  "  a  paper  writing  "  should 
not  aver  it  to  be  done  "  to  the  preju- 
dice of  the  right  "  of  some  person. 

3.  Horton  v.  State,  32  Tex.  79;  Lab- 
baite  v.  State,  6  Tex.  App.  261;  Morris 
V.  State,  17  Tex.  App.  666;  State  v. 
Fenly,  18  Mo.  445;  Holmes  v.  People, 
15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  154; 
People  V.  Rynders,   12  Wend.  (N.  Y.) 

425. 

An  indictment  charging  forgery  by 
the  alteration  of  a  written  instrument 
need  not  allege  that  the  order  was  pre- 
sented and  delivered  to  the  payee,  or 
that  he  had  it  in  his  possession,  nor 
that  it  was  presented  to,  or  accepted  or 
paid  by,  the  drawee,  nor  that  the  payee 
received  payment.  Hawkins  v.  State, 
28  Fla.  363. 

It  is  not  necessary  to  aver  that  the 
accused  was  indebted  to  the  person  in- 
tended to  be  defrauded.  State  v.  Hen- 
derson, 29  W.  Va.  156.  Nor  is  it 
necessary,  except  under  peculiar  and 
exceptional  circumstances,  to  aver  the 
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Facts  Assumed  in  Forged  Instrument —  Nor  does  the  rule  require  that 
the  indictment  shall  contain  an  express  allegation  of  the  exist- 
ence of  every  fact,  the  existence  of  which  is  assumed  in  the 
forged  instrument.  It  is  enough  if  the  writing  is  one  which,  if 
genuine,  might  apparently  be  of  some  legal  efficacy.* 


existence  of  the  debt,  the  discharge  of 
which  the  instrument  forged  is  in- 
tended to  represent.  Cox  v.  State,  66 
Miss.  20. 

Forging  Deed.  —  An  indictment  for 
forging  a  deed  need  not  set  forth  the 
interest  of  the  person  alleged  to  be  de- 
frauded in  the  lands  conveyed.  West 
V.  State,  22  N.  J.  L.  212.  So  an  infor- 
mation for  forging  a  deed  need  not  set 
forth  whose  title  was  to  be  disturbed, 
nor  of  what  the  forgery  consists,  nor 
what  interest  the  apparent  grantor  has 
in  the  land.  People  v.  Van  Alstine,  57 
Mich.  69.  Nor  is  it  necessary  to  aver 
that  the  instrument,  if  genuine,  would 
have  conveyed  the  land,  but  it  is  suffi- 
cient to  allege  that  it  purported  to  con- 
vey the  same.     State  v.  Fisher,  65  Mo. 

437- 

Order  for  Groods. —  Upon  an  indictment 
for  the  forgery  of  an  order  for  goods,  it 
is  not  necessary  to  allege  that  the  com- 
pany whose  name  was  forged  had 
goods  at  the  place  designated  in  the 
order.     State  v.  Fritz,  27  La.  Ann.  360. 

Beceipt. —  In  an  indictment  for  for- 
gery in  altering  a  receipt  for  money, 
paid  as  part  of  the  purchase-money  of 
a  farm,  allegations  of  transactions  of 
dealings  between  the  parties,  and  that 
the  original  receipt  was  delivered  to  the 
defendant  as  acquittance  or  discharge, 
are  unnecessary.  State  v.  Shelters,  51 
Vt.  102,  31  Am.  Rep.  679. 

An  indictment  for  altering  an  account- 
able receipt  for  money  so  as  to  give  it 
the  appearance  of  a  promissory  note  is 
defective  where  it  does  not  show  the 
extent  of  the  obligation  of  the  account- 
able receipt.  State  v.  Riebe,  27  Minn. 
317. 

Tax  Receipt.  —  Upon  an  indictment 
for  the  forgery  of  a  tax  receipt,  it  is 
not  necessary  to  aver  that  the  taxes  for 
which  the  receipt  purports  to  have 
been  given  have  been  assessed  and 
were  properly  due.  Cox  v.  State,  66 
Miss.  20. 

Chattel  Mortgage. —  Upon  an  indict- 
ment under  the  Minnesota  statute  for 
the  forgery  or  alteration  of  a  chattel 
mortgage,  it  is  not  necessary  to  allege 
the  value  of  the  property  thus  added  to 


the  mortgage.     State  v.  Adamson,  43 
Minn.  196. 

That  Defendant  Obtained  AnytUng. — 
Upon  an  indictment  under  §  1399  Mo. 
Rev.  Stat.,  for  uttering  a  forged  instru- 
ment, it  is  not  necessary  to  show  that 
the  defendant  obtained  anything  of 
value,  since  the  offense  consists  of 
uttering  with  intention  to  defraud. 
State  V.  Phillips,  78  Mo.  49. 

Louisiana.  —  Under  §  833,  La.  Rev. 
Stat.,  it  is  not  necessary  to  charge  in 
the  indictment  that  the  defendant 
"  sought  to  obtain  money  "  upon  the 
forged  instrument.  State  v.  Stephen, 
45  La.  Ann.   702. 

1.  People  v.  Bibby,  91  Cal.  475;  Ex  p. 
Finley,  66  Cal.  264;  People  v.  Todd, 
77  Cal.  464. 

Thus,  it  is  not  necessary  to  aver  the 
genuineness  or  validity  of  the  instru- 
ment forged,  since  the  essence  of  the 
crime  consists  in  doing  the  act  with  in- 
tention to  defraud.  State  v.  Pierce,  8 
Iowa,  235. 

In  an  indictment  for  forgery  of  an 
order,  it  is  necessary  that  the  order 
should  show  that  the  persons  in  whose 
names  it  was  made  have  a  disposing 
power  over  the  subject  of  the  order,  or 
that  it  should  prove  that  the  persons  in 
whosfe  names  it  was  made  had  such  dis- 
posing power.  State  v.  Flye,  26  Me. 
317;   Rex  V.  Baker,  i  Moo.  C.  C.  231. 

So  upon  an  indictment  for  the  for 
gery  of  the  name  of  an  officer  of  a  rail- 
road company  to  an  order  reporting 
certain  stock  killed  by  a  train,  it  is  not 
necessary  to  allege  that  said  railroad 
company  is  composed  of  individuals  or 
exists  as  a  corporation.  Jackson  v. 
Com.,  (Ky.  1896)  34  S.  W.  Rep.  14. 

Upon  an  indictment  for  forging  an 
acquittance,  it  is  not  necessary  at  com- 
mon law,  or  under  the  Massachusetts 
statute,  to  aver  that  the  paper  alleged 
to  be  forged  was  presented  or  de- 
livered to  any  one  as  a  true  or  genuine 
acquittance  or  discharge  for  goods  de- 
livered in  consideration  thereof.  Com. 
V.  Ladd,  15  Mass.  527. 

Upon  an  indictment  for  the  forgery 
of  a  check  where  the  same  is  set  out 
according  to  its  purport  and  value,  it  is 
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b.  Value. —  The  value  of  the  forged  instrument  is  a  matter  of 
evidence  and  intent,  and  the  indictment  need  contain  no  allega- 


not  necessary  to  allege  the  name  of  the 
bank  upon  which  the  same  is  drawn, 
or  the  indorsement  of  the  check  by  the 
payee.  Santolini  v.  State,  (Wyoming 
1895)  42  Pac.  Rep.  746. 

Alleging  Name.  —  In  an  indictment 
for  forgery,  it  is  not  necessary  to  ex- 
pressly allege  that  the  name  charged 
to  have  been  forged  was  affixed  to  the 
forged  instrument,  when  the  latter  is 
set  forth  according  to  its  tenor,  and 
shows  such  to  be  the  fact.  State  v, 
Yerger,  86  Mo.  33. 

Check.  —  An  indictment  charging  de- 
fendant with  having  in  his  possession 
a  forged  check,  with  intent  to  pass  it 
as  true  and  genuine,  knowing  it  to  be 
false,  need  not  allege  that  he  indorsed 
the  check,  which  is  described  as  pay- 
able to  his  order.  State  v.  Vincent,  01 
Mo.  662. 

Bond. — Upon  an  indictment  for  the 
forgery  of  a  bond,  there  need  be  no 
allegation  that  the  same  was  attested 
by  a  certain  witness.  State  v.  Ballard, 
2  Murph.  (N,  Car.)  186. 

Deed. —  Upon  an  indictment  for  forg- 
ing a  deed,  it  is  not  necessary  to  allege 
that  the  deed  was  executed  or  acknowl- 
edged, since  the  word  "  deed  "  itself 
imports  a  complete  instrument.  State 
V.  Fisher,  65  Mo.  437.  Nor  is  it  neces- 
sary to  allege  what  interest  the  alleged 
grantor,  whose  name  is  forged,  had  in 
the  land  described.  People  v.  Van 
Alstine,  57  Mich.  74. 

Divorce  Decree.  —  Upon  an  indictment 
for  uttering  a  forjged  and  certified  copy 
of  a  decree  of  divorce,  with  a  seal  of 
the  court  attached  thereto,  the  infor- 
mation need  not  allege  that  the  parties 
to  the  divorce  proceedings  were  ever 
married.  Ex  p.  Finley,  66  Cal.  262. 
Quoted  \n  People  v.  Bibby,  91  Cal.  471. 

Claim  for  Bounty  Land. —  Upon  an  in- 
dictment for  transmitting  forged  papers 
to  the  pension  office,  in  support  of  a 
claim  for  bounty  land  under  an  act  of 
Congress,  the  indictment  need  not  show 
that  the  forged  papers  stated  all  the 
facts  necessary  to  be  established  in 
order  to  entitle  the  party  to  the  bounty 
land,  provided  it  shows  that  they  were 
transmitted  for  the  purpose  of  obtain- 
ing the  allowance  of  the  claim  for  the 
land  applied  for.  U.  S.  v.  Wilcox,  4 
Blatchf.  (U.  S.)  385. 

Cnatom-hoose  Entries.  —  Upon  an  in^ 
dictment  under  §  i  of  the  Act  of  1866, 


alleging  the  forgery  of  writings  used  in 
entering  goods  at  the  custom-house, 
it  is  not  necessary  to  allege  the  exist- 
ence of  the  goods  mentioned  in  the 
writings.  U.  S.  v.  Lawrence,  13 
Blatchf.  (U.  S.)  211. 

Will.  —  Notwithstanding  a  statute 
providing  that  any  person  of  full  age 
may  make  a  will,  it  is  not  necessary, 
upon  an  indictment  for  the  forgery  of 
a  will,  that  it  should  appear  that  the 
person  whose  will  is  alleged  to  have 
been  forged  was  of  full  age.  Corbett 
V.  State,  5  Ohio  Circ.  Ct.  Rep.  155. 
And  it  has  been  held  not  necessary  to 
state  in  the  indictment  that  the  testator 
had  property  that  might  have  been 
affected  by  the  will.  People  v.  Todd, 
77  Cal.  464.  Quoted  in  People  v.  Bibby, 
91  Cal.  474. 

School  Warrants,  etc.  —  Upon  an  in- 
dictment for  fgrging  an  order  of  the 
trustees  of  a  school  district  upon  the 
county  superintendent  of  schools,  for  a 
requisition  upon  the  county  auditor  for 
a  warrant  against  the  county  school 
fund,  the  instrument  being  valid  on  its 
face,  it  was  held  not  necessary  to  allege 
the  existence  of  the  school  district,  or 
the  fact  that  the  persons  set  out  in  the 
indictment  as  trustees  were  in  fact 
such.     People  v.  Bibby,  91  Cal.  475. 

So  in  Thomas  v.  State,  18  Tex.  App. 
214,  an  allegation  that  the  voucher  or 
check  purported  to  be  signed  by  three 
persons  designated  by  their  names, 
and  that  it  purported  to  be  their  act 
"  as  trustees  for  Bethlehem  School 
Community,  No.  51,"  was  held  to  be  a 
sufficient  allegation  that  the  three 
designated  persons  were  trustees,  etc., 
and  that  the  voucher  purported  to  be 
their  official-act  as  such. 

So  in  Ball  v.  State,  48  Ark.  94,  it  was 
held  unnecessary  to  allege  that  the 
school  district  on  which  the  forgery 
was  committed  was  a  corporation,  since 
the  district  was  so  constituted  by  stat- 
ute, and  such  allegation  was  a  mere 
legal  conclusion. 

Fee  Bill  Certificate. —  Upon  an  indict- 
ment for  the  forgery  of  a  judge's  cer- 
tificate to  a  fee  bill,  an  allegation  in 
the  indictment  that  the  forged  instru- 
ment purported  to  be  the  certificate  of 
"  A  B,  judge  of  the  ninth  judicial  cir- 
cuit," is  sufficient  without  a  further 
affirmative  allegation  that  A  B  was 
judge  of  that  circuit.     But  the  failure 
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tion  in  regard  thereto.*  If,  however,  the  indictment  incorrectly 
avers  the  value  of  the  forged  instrument,  the  error  is  not  cured 
by  setting  out  the  instrument  m  hcBc  verba?' 

c.  Name  of  Person  to  Whom  Instrument  was  Passed. — 
According  to  the  weight  of  authority,  it  is  not  necessary  to  allege 
the  name  of  the  person  to  whom  the  forged  instrument  was 
uttered  or  passed.' 

of  such  indictment  to  set  forth  in  what     sideration  would  render  the  indictment 


county  or  circuit  the  cause  wherein  the 
fee  bill  issued  was  tried,  or  in  what 
county  or  circuit  the  costs  or  fee  bill 
accrued,  will  render  the  complaint 
fatally  defective.  State  v.  Maupin,  57 
Mo.  205. 

Bevenue  Stamps,  —  An  indictment  for 
forging  a  bank  check  need  not  aver 
that  the  instrument  alleged  to  have 
been  forged  had  the  proper  revenue 
stamp  attached  to  it;  and  a  conviction 
under  such  an  indictment  would  be 
good,  without  proof  of  such  fact,  if  the 
instrument  was  proved  to  be  false,  and 
forged,  and  made  with  the  intent 
charged.  Cross  v.  People,  47  111.  152. 
See  also  State  v.  Haynes,  6  Coldw. 
(Tenn.)  552. 

Authority  of  Agent. —  It  is  not  neces- 
sary, upon  an  indictment  for  the  for- 
gery of  bills  and  acceptances  purport- 
ing to  be  issued  by  the  officers  of  a 
corporation  or  the  agents  of  natural 
persons,  to  aver  that  such  officers  or 
agents  had  authority  to  do  such  acts. 
State  V.  Morton,  27  Vt.  316. 

And  so  where  the  forged  paper  pur- 
ported to  have  been  made  by  an  agent, 
in  the  name  of  his  principal,  it  was  held 
not  necessary  to  aver  the  authority  of 
the  agent  or  that  it  was  so  drawn. 
Cross  V.  People,  47  111.  152.       , 

Of  Mortgage.  —  Compare  People  v. 
Wright,  9  Wend.  (N.  Y.)  193,  where  an 
indictment  under  2  Rev.  Stat,  of  New 
York  670,  §  22,  which  alleged  the  for- 
gery of  a  mortgage  in  the  name  of  S. 
with  intent  to  defraud  S.  and  M.,  and 
did  not  further  aver  that  there  was  any 
such  land  as  the  mortgage  described, 
or  that  S.  had  any  title  thereto,  was 
held  insufficient. 

1.  Stewart  v.  State,  113  Ind.  505; 
State  V.  Clement,  42  La.  Ann.  583; 
State  V.  Maas,  37  La.  Ann.  292. 

Consideration.  —  Under  a  statute  pro- 
viding that  any  person  selling  a  forged 
instrument  for  a  consideration,  etc., 
shall  be  deemed  guilty  of  forgery,  it  was 
held  that  a  failure  to  allege  that  the 
forged  instrument  was  sold  for  a  con- 


insufficient.     State    V.  Hesseltine,    130 
Mo.  468. 

New  Hampshire. —  Under  the  General 
Laws  of  New  Hampshire,  c.  276,  §  i,  an 
indictment  for  forging  an  application 
for  an  insurance  policy  should  aver  in 
the  language  of  the  statute  that  the 
policy  was  a  writing  of  value,  and  a 
failure  to  do  so  will  render  the  indict- 
ment fatal  upon  demurrer.  State  v. 
Horan,  64  N.  H.  548. 

2.  Roberts  v.  State,  2  Tex.  App.  4. 

3.  State  V.  Adams,  39  La.  Ann.  238; 
Com.  V.  Butterick,  100  Mass.  17;  State 
V.  Hart,  67  Iowa  145;  State  v.  Stuart, 
61  Iowa  203;  State  v.  Maxwell,  47 
Iowa  454. 

Mr.  Bishop,  in  his  Criminal  Proce- 
dure (2  Bish.  on  Crim.  Proc.  (2d  ed.) 
§  425),  lays  down  the  rule  the  other 
way,  relying  upon  McClellan  v.  State, 
32  Ark.  609,  where  it  was  held  that 
upon  an  indictment  for  uttering  a 
forged  instrument,  the  name  of  the 
person  to  whom- it  was  passed  must  be 
set  out  if  known,  or  if  not  known,  the 
fact  should  be  stated  as  an  excuse  for 
the  omission,  otherwise  it  would  be 
fatal  to  the  indictment.  The  other 
cases  cited  are  counterfeiting  cases, 
where  this  rule  is  observed. 

However  much  the  cases  in  support 
of  the  rule  laid  down  in  the  text  may 
be  the  result  of  special  statutes,  the 
practice  in  Massachusetts  was  the 
same  before  the  passage  of  any  statute 
on  the  question.  Com.  v.  Butterick, 
100  Mass.  17. 

In  U.  S.  V.  Bejandio,  i  Woods  (U.  S.) 
294,  which,  although  a  counterfeiting 
case,  lays  down  a  reason  for  this  rule 
which  may  well  be  applied  to  the  sub- 
ject in  hand,  the  court  said:  "  The 
English  precedents  of  indictments  for 
uttering  forged  coin,  to  be  found  in  2 
Chitty's  Crim.  Law,  112,  113,  and  114, 
all  aver  the  name  of  the  person  to 
whom  the  forged  coin  was  passed. 
These  authorities,  it  must  be  observed, 
all  apply  to  statutes  that  do  not  contain 
the  clause  to  be  found  in  the  law  upon 
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10.  Variance  —  a,  GENERALLY. —  However  much  the  question 
of  variance  may  be  confused  by  the  conflicting  opinions  of  the 
several  courts,  it  is  a  rule  of  general  application  that  the  instru- 
ment described  and  set  out  in  the  indictment  must,  in  legal  con- 
templation, be  the  instrument  estabHshed  by  the  evidence,  and 
any  material  variance  between  the  two  is  fatal  to  the  indictment.* 


which  this  indictment  is  founded, 
namely,  '  with  intent  to  defraud  any 
person  whomsoever.'  *  *  *  I  think 
the  averment  that  the  forged  coin  was 
passed  with  intent  to  defraud  some 
person  or  persons,  which  is  required  to 
be  made  in  an  indictment  under  the 
United  States  statute,  is  a  substitute 
for  an  averment  specifying  the  name 
of  the  person  to  whom  the  coin  was 
passed." 

Omitted  Name,  Supplied  by  Averment. — 
Where  a  prosecution  for  forgery  is 
predicated  upon  a  written  order  or  re- 
quest for  the  payment  of  money,  which 
order  or  request  omits  the  name  of  the 
person  to  whom  it  was  intended  to  be 
addressed,  the  information  will  be 
sufficient  to  withstand  a  motion  to 
quash,  if  the  omitted  name  be  supplied 
therein  by  a  proper  averment.  Powers 
V.  State,  87  Ind.  97. 

1.  Instrument  of  Different  Class. — Thus 
where  the  indictment  declares  the  in- 
strument to  be  of  a  particular  class, 
and  the  evidence  shows  it  to  be  of  a 
different  class,  the  variation  is  fatal. 
Hart  V.  State,  20  Ohio,  49. 

Corporation  Instrument.  —  Where  the 
indictment  for  forging  a  writing  de- 
scribed the  same  by  saying  "  purport- 
ing to  be  signed  by  the  president  and 
directors,"  and  set  out  the  forged  writ- 
ing verbatim,  upon  the  face  of  which  it 
did  not  appear  to  have  been  by  order 
of  the  president  and  directors,  the  de- 
fect was  held  to  be  fatal.  State  v. 
Shawley,  5  Hayw.  (Tenn.)  256. 

Where  the  note  set  out  in  the  indict- 
ment read:  "  The  drawers  and  in- 
dorsers  severally  waive  presentment 
for  payment,  protest,  and  notice  of 
protest,  and  non-payment  of  this  note;" 
and  the  note  admitted  in  evidence 
read:  "  The  drawers  and  indorsers 
severally  waive  presentment  for  pay- 
ment, protest,  and  non-payment  of 
this  note,"  it  was  held  that  the  inser- 
tion of  the  words  "  and  notice  of  pro- 
test "  was  a  fatal  variance,  and  that 
the  judgment  must  be  reversed.  Shar- 
ley  V.  State,  54  Ind.  171. 

Receipt  —  Acquittance.  —  Where     the 


receipt  set  out  in  the  indictment  pur- 
ported to  have  been  given  for  sixty 
dollars,  and  the  receipt  offered  in  evi- 
dence purported  to  have  been  given  for 
sixty-five  dollars,  this  was  held  a  fatal 
variance.  Shirley  v.  State,  i  Oregon 
270.  So  where  the  instrument  alleged 
to  have  been  forged  was  set  out  as  an 
acquittance  or  discharge  for  the  sum  of 
forty-eight  dollars,  and  the  paper 
forged  was,  on  its  face,  an  order  for 
the  sum  of  forty-eight  dollars,  but  on 
its  back  was  the  further  sum  of  one 
dollar,  it  was  held  that  there  was  a 
variance  between  the  allegations  and 
the  proof.     State  v.  Handy,  20  Me    81. 

Warehouse  Beceipt. — Upon  an  indict- 
ment for  the  forgery  of  a  warehouse 
receipt  to  the  effect  that  a  quantity  of 
whiskey  was  held  to  the  order  of  the 
accused,  and  a  copy  of  the  receipt 
which  was  set  out  in  the  indictment 
stated  that  the  whiskey  was  held  sub- 
ject to  the  order  of  another  than  the 
accused,  it  was  held  that  such  uncer- 
tainty rendered  the  indictment  insuffi- 
cient. Sutton  V.  Com.,  (Ky.  1895)  30 
S.  W.  Rep.  665. 

Railway  Ticket.  —  Upon  an  indictment 
for  the  forgery  of  a  railway  ticket,  it 
was  alleged  that  the  forgery  purported 
to  be  the  act  of  A,  as  agent  of  the  com- 
pany, while  the  instrument  as  set  out 
by  its  tenor  clause  showed  the  same  to 
have  been  signed  by  another  person, 
the  name  of  A  not  appearing  thereon. 
It  was  held  that  such  variance  was 
fatal.  Overly  v.  State,  34  Tex.  Crim. 
Rep.  500. 

So  where  an  indictment  for  forging 
a  railroad  ticket,  expressed  on  its  face 
to  be  "  good  this  day  only,"  de- 
scribes the  ticket  as  signifying  to 
the  holder  that  it  must  be  used  con- 
tinuously, and  without  stopping  at 
intermediate  stations  after  once  enter- 
ing the  cars,  this  is  a  fatal  variance. 
Com.  V.  Ray,  3  Gray  (Mass.)  441. 

Assignment  of  Mortgage,  —  An  indict- 
ment for  fraudulently  altering  the 
assignment  of  a  mortgage  stated  that 
the  assignment  was  duly  executed  and 
recorded,  but  it  appeared  on   trial  that 


592 


Volume  IX. 


Indictment. 


FORGERY. 


Variance. 


All  Eepugnant  Allegations  in  regard  to  the  form  or  effect  of  the 
instrument  are  unfavorably  regarded  by  the  court,  and  will  not 
be  allowed  to  prejudice  the  substantial  rights  of  the  accused.* 

b.  Instrument  Set  Out  by  Its  Tenor.  —  Where  the 
indictment  purports  to  set  out  the  forged  instrument  according 
to  its  tenor,  and  in  hcBc  verba,  any  material  variance  between  the 
instrument  forged  and  the  copy  set  out  in  the  indictment  is  fatal.* 


the  assignment  was  not  recorded.  The 
statement  that  the  assignment  was  re- 
corded was  held  to  be  descriptive  of 
the  instrument,  and  the  evidence  was  a 
variance  from  the  indictment.  State  v. 
Clark,  23    N.   H.  429. 

Bill  of  Exchange. — A  charge  of  utter- 
ing a  forged  bill  of  exchange  will  not 
be  sustained  by  evidence  that  the  ac- 
ceptance only  is  forged.  In  such  a 
case  the  indictment  should  be  for  utter- 
ing the  forged  acceptance,  and  not  for 
the  forgery  of  the  instrument  itself. 
Rex  V.  Horwell,  i  Moo.  C.  C.  405,  6  C. 
&  P.  148,  25  E.  C.  L.  325. 

1.  Thus  where  the  indictment 
charges  the  defendant  with  forging  an 
instrument  purporting  to  be  signed  by 
A,  and  sets  out  an  instrument  purport- 
ing to  be  signed  by  B,  it  is  bad  on 
demurrer  for  repugnancy.  State  v. 
Horan,  64  N.  H.  548. 

But  where  an  indictment  charged 
that  A  "  did  feloniously  and  fraudu- 
lently forge  and  make  a  certain  writing 
obligatory  in  the  name  of  B,  the  tenor 
of  which  writing  obligatory  is  as  fol- 
lows: that  is  to  say,"  etc.,  and  the  in- 
strument set  out  purported  on  its  face 
to  be  executed  by  B,  and  A  the  de- 
fendant, it  was  held  that  there  was  no 
repugnance  in  the  charge  in  the  indict- 
ment.    Fogg  V.  State,  9  Yerg.  (Tenn.) 

392- 

Accountable  Receipt. — An  indictment 
under  Gen.  Stat.  Mass.,  c.  162,  §  i, 
charged  the  forgery  of  an  "  account- 
able receipt,"  while  the  instrument  set 
out  by  its  tenor  was  not  such  a  receipt. 
The  indictment  was  held  repugnant. 
Com.  V.  Lawless,  loi  Mass.  32. 

2.  Haslip  V.  State,  10  Neb.  590;  State 
V.  Fleshman,  40  W.  Va.  726;  State  v. 
Shawley,  5  Hayw.  (Tenn.)  256;  Luttrell 
V.  State,  85  Tenn.  232;  Com.  v.  Law- 
less, loi  Mass.  32;  Com.  v.  Ray,  3 
Gray  (Mass.)  441;  State  v.  Clark,  23 
N.  H.  429;  Brown  v.  People,  66  111.  344; 
Simms  v.  State,  32  Tex.  Crim.  Rep. 
277;  Overly  v.  State,  34  Tex.  Crim. 
Rep.  500;  Hart  v.  State,  20  Ohio  49; 
State     V.     Blanchard,    74     Iowa     628; 


Rooker  v.  State,  65  Ind.  86;  Sharley 
V.  State,  54  Ind.  171;  State  v.  Handy, 
20  Me.  81;  State  v.  Fay,  65  Mo.  493; 
Sutton  V.  Com.  (Ky.  1895)  30  S.  W. 
Rep.  665;  Shirley  v.  State,  i  Oregon  270. 
See  also  cases  cited  in  the  preceding 
section. 

"  When  the  matter  of  a  written  in- 
strument is  introduced  in  a  pleading  so 
as  to  imply  that  a  correct  recital  is  in- 
tended, very  slight  discrepancies  be- 
tween the  instrument  set  out  and  that 
produced  will  be  fatal."  State  v.  Fay, 
65  Mo.  493. 

Variance  as  to  Interest.  —  When  the 
alleged  forged  note  is  set  out  in  kcBc 
verba,  and  in  the  body  thereof  are  the 
words  "  with  6  per  cent.  int.  from  date," 
and  the  note  offered  in  evidence  con- 
tains no  such  words,  this  is  a  variance, 
both  in  substance  and  legal  effect,  fatal 
to  the  introduction  of  such  note  as  evi- 
dence in  support  of  the  allegations  of 
the  indictment.  State  v.  Fleshman,  40 
W.  Va.  726. 

Where  the  indictment  was  for  utter- 
ing and  publishing  as  genuine  a  cer- 
tain promissory  note  for  five  hundred 
dollars,  payable  to  the  order  of  William 
Haslip  five  years  from  date,  with  in- 
terest at  twelve  per  cent  per  annum, 
payable  semi-annually,  and  the  note 
offered  in  evidence  called  for  interest 
payable  annually,  and  was  indorsed 
with  the  name  of  the  payee,  also  with 
two  payments,  one  being  for  $47.60, 
the  other  for  $1.20,  it  was  held  that 
there  was  a  variance  between  the  alle- 
gation and  the  proof.  Haslip  v.  State, 
10  Neb.  590. 

Certificate.  —  In  an  indictment  for 
passing  a  forged  instrument,  when  the 
instrument  set  out  was  a  certificate 
signed  by  R.,  to  the  effect  that  he  had 
sold  a  certain  note  which  he  held  on 
one  L.,  to  one  S.,  and  both  L.  and  R.  tes- 
tified that  L.  did  not  owe  R.  a  note  of 
any  description,  this  was  held  to  be  a 
fatal  variance  between  the  allajation 
and  the  proof.  Simms  v.  State,  32  Tex. 
Crim.  Rep.  277. 

Fictitious  Bill  of  Costs. — Where,  upon 
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c.  Immaterial  Variances. —  On  the  other  hand,  a  mere 
immaterial  variance  which  does  not  affect  the  material  merits  of 
the  cause  is  of  no  consequence,  and  will  not  vitiate  an  otherwise 
sufficient  indictment ;  *   neither  will  the  accused   be  allowed  to 


the  trial  by  a  justice  of  the  peace  for 
the  forgery  of  a  fictitious  bill  of  costs, 
there  was  no  evidence  as  to  the  venue 
of  the  forgery,  or  that  the  defendant 
was  guilty  of  the  crime,  and  the  instru- 
ment set  out  in  the  indictment  con- 
tained the  names  of  seven  witnesses, 
while  the  instrument  shown  in  the 
proof  contained  the  names  of  ten  wit- 
nesses, and  there  was  a  variance  in  the 
two  as  to  the  manner  in  which  the 
names  were  written,  it  was  held  that 
there  was  such  a  failure  of  evidence 
and  such  a  fatal  variance  as  would  re- 
quire a  new  trial.  Luttrell  v.  State,  85 
Tenn.  232. 

Promissory  Note.  —  Where  the  in- 
dictment charged  the  forgery  of  a 
promissory  note,  and  the  same  was  de- 
scribed in  the  indictment  as  a  note 
without  a  seal,  while  the  evidence 
showed  a  note  under  seal,  it  was  held 
to  be  a  clear  case  of  variance.  Hart  v. 
State,  20  Ohio,  49. 

Deed. —  A  distinct  variance  between 
the  attestation  clause  of  a  deed  alleged 
to  be  forged,  and  the  instrument  as  de- 
scribed in  hac  verba  in  the  indictment, 
disqualifies  it  as  evidence.  Ex  p.  Rog- 
ers, lo  Tex.  App.  655. 

1.  Alabama.  —  Butler  v.  State,  22 
Ala.  48. 

California.  —  People  v.  Frank,  38 
Cal.  507;  People  v.  Phillips,  70  Cal.  64; 
People  V.  Baker,  100  Cal.  190;  People 
V.   Munroe,   (Cal.    1893)  33    Pac.   Rep. 

776. 

Illinois.  —  Quigley  v.  People,  3  111. 
301;  Cross  V.  People,  47  111.  153;  Lang- 
dale  V.  People,  100  111.  264;  Trask  v. 
People,  151  111.  524. 

Indiana. —  Sharley  v.  State,  54  Ind. 
171;  Robinson  v.  State,  66  Ind.  331; 
Myers  v.  State,  loi  Ind.  379. 

Iowa. —  State  v.  Thompson,  19  Iowa 
299. 

Kentucky. —  Johnson  v.  Com.,  90  Ky. 
490. 

Louisiana. —  State  v.  Sullivan,  35  La. 
Ann.  845. 

Massachusetts. —  Com.  v.  Parmenter, 
5  Pick.  (Mass.)  279;  Com.  v.  Adams, 
7  Me^Mass.)  50;  Com.  v.  Hearsey,  i 
Mass.  143;  Com.  v.  Henry,  118  Mass. 
460;  Com.  V.  Costello,  120  Mass.  358; 
Com.  V.  Brown,  147  Mass.  585. 


Missouri. —  State  v.  Jackson,  90  Mo. 
156. 

Neiu  York.  —  Miller  v.  People,  52 
N.  Y.  304,  II  Am.  Rep.  706. 

Ohio. —  May  v.  State,  14  Ohio  461. 

Texas. —  Mee  v.  State,  23  Tex.  App. 
566;  Chester  v.  State,  23  Tex.  App. 
577;  Burks  V.  State,  24  Tex.  App.  326, 
332. 

Vermont. —  State  v.  Rowley,  Brayt. 
(Vt.)76. 

Virginia.  —  Perkins's  Case,  7  Gratt. 
(Va.)  651;  Burress  v.  Com.,  27  Gratt. 
(Va.)  934. 

West  Virginia. —  State  v.  Henderson, 
29  W.  Va.  147. 

In  People  v.  Phillips,  70  Cal.  66.  the 
court  said:  "  We  think  the  true  rule 
is  that  if  the  variance  does  not  change 
the  sense  in  any  way  it  is  not  material. 
We  are  not  to  be  understood  as  saying 
that  when  a  contract  alleged  to  have 
been  forged  is  set  forth  in  the  indict- 
ment or  information  in  words  and 
figures,  any  other  contract  is  admissi- 
ble the  legal  effect  of  which  is  the  same 
as  that  alleged  and  set  forth  in  terms 
in  the  indictment;  but  that,  when  in 
the  indictment  a  word  found  in  the  in- 
strument proved  is  omitted  from  the 
instrument  as  recited,  or  when  a  word 
is  inserted  in  the  instrument  described 
which  is  not  in  the  instrument  proved, 
and  the  change  in  no  manner  or  for 
any  purpose  alters  the  signification,  the 
variance  is  unimportant." 

An  indictment  for  forgery  alleging 
the  word  "  birch  "  to  have  been  altered 
to  "  batch  "  by  erasing  the  letters 
"  ire  "  and  inserting  the  letters  "  ate," 
is  well  supported  by  evidence  only  as 
to  the  erasing  of  "  ir  "  and  inserting 
"  at,"  without  regard  to  the  letter  "  c." 
State  V.  Rowley,  Brayt.  (Vt.)  76. 

In  an  Indictment  for  Forging  a  School 
Order,  the  word  "modern  "  was  copied 
"  mordern."  The  words  "  school 
order"  constituting  no  part  of  the 
order,  but  being  a  part  of  the  trademark 
of  the  paper-maker,  were  omitted  from 
the  copy.  The  variance  was  held  to  be 
immaterial.  Langdale  v.  People,  100 
111.  263. 

An  indictment  for  forgery  set  out  the 
forged  bill  as  follows:  "  New  York, 
June   16,    1892.      $250.      No.    566.      At 
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escape  punishment  upon  a  mere  technical  variance.'     As  will  be 
seen  from  the  numerous  holdings  set  out  in  the  foregoing  notes, 


sight  pay  to  the  order  of  G.  C.  G. 
($250)  two  hundred  and  fifty  dollars 
with  exchange,  value  received,  and 
charge  to  the  account  of  C.  C.  B.  & 
Co.  To  C.  C.  B.  &  Co.,  115  Broad- 
way.'' The  draft  admitted  in  evi- 
dence, instead  of  being  addressed  to 
"  C.  C.  B.  &  Co.,  115  Broadway,"  as 
alleged  in  the  indictment,  was  drawn 
to  "  C.  C.  B.  &  Co.,  Broadway,  New 
York."  This  was  held  to  be  no  mate- 
rial variance,  as  the  words  "  115  Broad- 
way," and  "New  York,"  were  no  more 
than  a  mere  description  of  the  residence 
of  the  drawees.  Trask  v.  People,  151 
111.  524. 

The  Description  of  a  Forged  Check,  in  an 
indictment  for  an  attempt  to  pass  the 
same,  omitted  certain  letters  appearing 
on  the  face  thereof,  but  having  no  con- 
nection with  the  import  of  the  instru- 
ment. It  was  held  that  the  variance 
was  not  material,  and  the  check  was 
properly  admitted  in  evidence.  Burks 
V.  State,  24  Tex.  App.  326,  332. 

Omission  or  Insertion  of  a  Word.  —  In  a 
prosecution  for  uttering  and  passing 
a  forged  promissory  note,  where  the  in- 
formation purports  to  set  forth  the 
instrument  alleged  to  have  been  forged 
in  hcec  verba,  and  a  word  found  in  the 
instrument  proved  is  omitted  frcwn  the 
instrument  as  recited,  or  a  word  in- 
serted in  the  instrument  as  recited  is 
not  in  the  instrument  proved,  the  vari- 
ance is  immaterial,  if  the  change  in  no 
manner  or  for  any  purpose  alters  the 
signification.  People  v.  Phillips,  70 
Cal.  61. 

In  Quigley  v.  People,  3  111.  301,  it 
was  held  that  a  note  payable  to  "  B. 
Ay  mar  or  bearer  "  was  properly  ad- 
mitted in  evidence  when  the  descrip- 
tion in  h(tc  verba  was  "  B.  Aymar, 
bearer."  Quoted  \n  People  z*.  Phillips, 
70  Cal.  64. 

Where  the  indictment  alleged  that 
the  instrument  forged  purported  to  be 
the  acts  of  Martin  McFarlandand  Mark 
Adams,  as  trustees  of  the  Pleasant 
Grove  Free  School  Community  No.  83, 
Fannin  county,  Texas,  and  the  instru- 
ment set  out  lay  its  tenor  was  as  fol- 
lows: "$5.00.  Ladonia,  Texas,  March 
30,  1886.  Pleasant  Grove  School  Com- 
munity No.  83:  Pay  to  Edmund  Shores 
the  sum  of  five  dollars  belong  said 
community,  for  house  rent  use,  as  ser- 
vice for  free  school,  from  22  of  Febru- 


ary, 1886,  to  19  of  March,  1886,  being 
one  month  at  five  dollars  per  month. 
Martin  McFarland,  Mark  Adams, 
Trustees  of  School  Community  83, 
Fannin  county,  Texas."  It  was  held 
that  the  omission  of  the  word  "  free" 
was  no  material  variance.  Mee  v. 
State,  23  Tex.  App.  566. 

"  Forged  and  Counterfeited."  —  Where 
the  indictment  charged  the  uttering 
and  publishing  of  a  "  forged  and  coun- 
terfeited order,"  the  fact  that  the  evi- 
dence showed  a  forged  order  only,  one 
which  was  not,  in  the  strict  sense  of  the 
term,  a  counterfeit,  was  held  not  to 
constitute  a  variance.  Johnson  z. 
Com.,  90  Ky.  490. 

Addressee  of  Order. — Where  the  indict- 
ment set  out  the  forged  order  as  ad- 
dressed to  the  city  of  Los  Angeles, 
while  it  was  really  drawn  on  the 
auditor  of  the  city,  this  was  held  to  con- 
stitute no  variance.  People  v.  Munroe, 
(Cal.  1S93)  33  Pac.  Rep.  776. 

Instrument  Partly  Printed  and  Partly 
Written. — No  material  variance  exists 
between  an  indictment  for  forgery  and 
the  proof  adduced  in  support  of  it, 
where  the  indictment  describes  the 
forged  instrument  as  a  "paper  writing  " 
and  the  proof  shows  it  to  have  been 
partly  printed  and  partly  written. 
State  V.  Jones,  i  McMull.  L.  (S.  Car.) 
236. 

1.  State  V.  Thompson,  19  Iowa  299; 
Sharley  v.  State,  54  Ind.  171 ;  May  v. 
State,  14  Ohio  461;  Burress  v.  Com.,  27 
Gratt.  (Va.)  934. 

Abbreviations.  — Variances  consisting 
merely  of  abbreviations  are  immaterial. 
Burress  v.  Com.,  27  Gratt.  (Va.)  934. 

Omission  of  Word  "  To."  —  The  infor- 
mation alleged  the  forgery  of  a  promis- 
sory note  described  as  payable  "  to  H. 
C.  Phillips,  or  order."  The  note 
given  in  evidence  did  not  contain  the 
word  "  to  "  immediately  before  the 
words  "  H.  C.  Phillips,  or  order."  It 
was  held  that  the  variance  was  imma- 
terial.    People  V.  Phillips,  70  Cal.  61. 

Erasure  after  Payment. — Where  cer- 
tain signatures  of  the  note  have  been 
erased  after  payment  by  the  indorser, 
but  can  be  read  under  the  erasure 
marks,  it  cannot  be  objected  to  the 
admission  of  the  note  that  it  does  not 
correspond  with  the  indictment.  People 
V.  De  Kroyft.  49  Hun  (N.  Y.)  71. 

Kisspelling     of    Name.  —  Where    the 
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the  courts  do  not  appear,  upon  first  glance,  to  have  been  alto- 
gether consistent  in  their  rulings  upon  the  question  of  variances. 
Such  questions  must,  however,  depend  in  a  great  measure  upon 
the  particular  circumstances  of  the  case  as  presented  to  the  court, 
and  the  substantial  rights  of  the  defendant  as  dependent  upon 
its  decision.* 

Inunaterial  Part  of  Instrument. — In  no  Case,  however,  will  the  failure 
to  set  out  an  immaterial  part  of  the  instrument  constitute  a  vari- 
ance, or  an  objection  on  such  ground  be  regarded  by  the  court.* 


charge  in  the  indictment  was  a  forged 
order  for  goods  and  chattels,  an  order 
set  out  was  for  "  $3.00  of  grociers," 
and  it  was  contended  that  this  was  not 
the  same  as  an  order  for  groceries,  and 
hence  the  order  was  not  for  goods  and 
chattels.  It  was  held  that  the  mis- 
spelling of  the  word  "  groceries  "  was 
not  sufficient  to  render  the  indictment 
bad  under  the  Indiana  statute.  Myers 
V.  State,  ^oi  Ind.  379. 

So  where  the  indictment  set  out  the 
instrument  by  its  "  purport  and  effect," 
and  not  by  its  tenor,  it  was  held  that  a 
variance  between  the  words  "  I  prom- 
ise" and  "  I  promised  "  v/as  imma- 
terial. Com.  V.  Parmenter,  5  Pick. 
(Mass.)  279. 

Also  where  the  letter  "  s  "  was  added 
to  the  note  as  set  out  in  the  indictment. 
May  V.  State,  14  Ohio  461,  45  Am. 
Dec.  548. 

Where  in  writing  the  name  "  Knittel" 
in  the  indictment,  in  setting  forth  the  in- 
strument as  it  appeared  after  alteration, 
the  pleader  dotted  one  prong  of  the  letter 
"  n  "  instead  of  placing  the  dot  directly 
over  the  letter  "  i,"  the  letters  forming 
the  word  "  Knittel  "  being,  however, 
plainly  and  distinctly  written,  it  was 
held  that  the  mere  displacement  of  the 
dot  intended  for  the  letter  "  i  "  would 
not  constitute  a  variance.  Hennessy 
V.  State.  23  Tex.  App.  340. 

1.  Under  the  Massachusetts  statute 
variances  are  immaterial  if  the  iden- 
tity of  the  instrument  is  evident,  and 
if  its  purport  is  sufficiently  described  to 
prevent  prejudice  to  the  defendant. 
Com.  V.  Brown,  147  Mass.  585. 

Former  Jeopardy. — Under  an  indict- 
ment for  forgery,  it  is  not  necessary 
that  there  should  be  a  literal  corre- 
spondence between  the  instrument 
described  in  the  indictment  and  that 
offered  in  evidence  at  the  trial ;  if  the 
correspondence  is  such  as  will  prevent 
the  prisoner  from  being  a  second  time 
put    in    jeopardy  for  the   same  cause 


should  he  be  acquitted,  or  from  being 
a  second  time  punished  should  he  be 
convicted,  it  is  sufficient.  Butler  v. 
State,  22  Ala.  44. 

2.  See  supra.  III.  7.  Setting  Out  In- 
strument. 

In  an  indictment  for  forging  a  bank 
check,  the  check  was  set  out  in  hcBc 
verba,  with  the  omission  of  the  figures 
denoting  the  number  of  the  check,  and 
also  of  the  letter  "  C  "  written  under 
the  signature.  It  was  held  that  there 
was  no  variance.  Cross  v.  People,  47 
111.  153- 

Omission  of  Memorandum. —  A  variance 
between  the  note  offered  in  evidence 
and  the  one  described  in  the  indictment 
is  immaterial  where  the  variance  con- 
sists in  the  omission  of  the  memoran- 
dum of  the  name  of  an  agent  in  whose 
hands  it  has  been  placed  for  collection. 
State  V.  Jackson,  qo  Mo.  156. 

Subsequent  Interlineation.  —  If,  on  a 
trial  for  forgery,  it  appears  that  an 
interlineation  was  made  in  the  instru- 
ment after  the  forgery,  by  the  consent 
of  the  defendant,  and  the  indictment 
sets  forth  the  instrument  as  interlined, 
there  is  no  such  variance  as  will  entitle 
the  defendant  to  an  acquittal.  People 
V.  Frank,  28  Cal.  507. 

Mortgage  —  Certificate  of  Acknowledg- 
ment.— Upon  an  indictment  for  the  for- 
gery of  a  mortgage,  the  mortgage  in- 
troduced in  evidence  had  attached  to  it 
a  certificate  of  acknowledgment,  while 
the  copy  of  the  mortgage  set  forth  in 
the  information  did  not  have  such  cer- 
tificate, but  it  was  held  that  this  did 
not  constitute  a  material  variance. 
People  V.  Baker,  100  Cal.  190. 

Approval  of  Bond. — In  a  trial  on  an 
indictment  for  forging  and  uttering  a 
bond  to  dissolve  an  attachment,  a  bond 
was  produced  with  approval  annexed, 
while  the  bond  set  out  in  the  indict- 
ment was  without  an  approval.  It 
was  held  that  the  approval  did  not 
constitute  a  part  of  the  bond,  and  there- 
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Thus,  since  it  is  unnecessary  to  set  out  the  indorsements  upon 
a  note,*  an  omission  to  do  so  can  in  no  case  be  claimed  as  a  vari- 
ance between  the  description  and  the  evidence.*  Although  a 
date  is,  as  a  general  rule,  a  material  part  of  an  instrument,  and 
should  be  set  out  in  the  indictment,'  yet  a  slight  variance  between 


fore  there  was  no  variance.  Com.  v. 
Costello,  I20  Mass.  358. 

Words  Added  in  Pencil. —  An  indict- 
ment for  forgery  of  a  promissory  note 
set  out  a  copy  of  a  note  purporting  to 
be  the  joint  and  several  note  of  the  de- 
fendant and  the  person  whose  name 
was  alleged  to  have  been  forged 
thereto.  The  note  was  dated  "  August 
23d,  1878,"  was  payable  six  months 
after  date,  with  ten  per  cent  interest, 
and  contained  the  stipulation,  "  If  paid 
before  maturity,  ten  per  cent  interest 
to  be  deducted  from  the  face  of  this 
note  from  time  of  payment  until  due." 
On  the  margin  of  both  the  note  and  the 
copy  were  the  words  "  May  pay  Oct. 
2oth,  '78."  The  evidence  showed  that 
those  words  were  added  by  the  payee, 
in  pencil,  after  the  delivery  of  the  note, 
for  his  own  convenience,  and  as  a 
memorandum  of  the  time  at  which  the 
defendant  stated  he  would  probably 
pay  off  the  note.  It  was  held  that  the 
addition  was  immaterial  and  that  it 
was  proper  so  to  instruct  the  jury. 
Robinson  v.  State,  66  Ind.  331. 

At  the  trial  of  an  indictment  charg- 
ing the  defendant  with  the  forgery  of  a 
promissory  note,  it  appeared  upon  the 
production  of  the  note  that  the  word 
"  Athol,"  which  did  not  appear  in  the 
copy  of  the  note  set  forth  in  the  indict- 
ment, was  written  in  pencil  at  the  ex- 
treme bottom  of  the  note,  under  the 
signature  of  the  maker.  It  did  not  ap- 
pear when  or  by  whom  it  was  written. 
The  government  contended  that  the 
forgery  was  of  the  name  of  the  maker, 
who  resided  at  Athol.  It  was  held  that 
a  motion  by  the  defendant  to  dismiss 
the  indictment  on  the  ground  of  vari- 
ance was  rightly  overruled.  Com.  v. 
Henry,  118  Mass.  460. 

So  a  letter  added  in  pencil  to  a  word 
before  the  indictment  is  found  by  the 
grand  jury,  does  not  vitiate  the  same. 
May  ZK  State,  14  Ohio  461. 

Name  Written  on  Note.  —  A  name 
written  upon  a  note  to  show  in  whose 
hands  it  was  placed  for  collection  need 
not  be  set  up  in  describing  the  note  in 
an  indictment  for  the  forgery  thereof, 
and  such  difference  between  the  descrip- 


tion of  the  note  in  the  indictment  and 
the  note  offered  in  evidence  does  not 
amount  to  a  variance.  State  v.  Jack- 
son, 90  Mo.  156. 

1.  Perkins's  Case,  7  Gratt.  (Va.)  651, 
56  Am.  Dec.  123;  Miller  v.  People,  52 
N.  Y.  304,  II  Am.  Rep.  706. 

2.  Com.  V.  Adams,  7  Met.  (Mass.)  50; 
Perkins's  Case,  7  Gratt.  (Va.)  651,  56 
Am.  Dec.  123;  Miller  v.  People,  52  N.  Y. 
304,  II  Am.  Rep.  706;  State  v.  Jackson, 
90  Mo.  156;  Labbaite  v.  State,  6  Tex. 
App.  257;  State  V.  Henderson,  29  W. 
Va.  147. 

Where  the  receipt  set  out  in  the  in- 
dictment was  the  same  as  that  offered 
in  evidence  except  for  an  indorsement 
on  the  latter,"  Witness  Susan  M.  Arm- 
strong," which  was  omitted,  this  was 
held  to  be  no  variance.  State  v.  Hen- 
derson, 29  W.  Va.  147. 

An  indictment  for  forgery  set  out  the 
face  of  the  forged  note,  ignoring  any 
indorsement;  whereas  the  defendant's 
name  was  indorsed  upon  the  note 
offered  in  evidence,  and  he  objected  to 
its  admissibility  on  the  ground  of  va- 
riance. The  indorsement  was  held  to 
be  but  an  extrinsic  and  irrelevant  writ- 
ing, creating  no  variance.  Labbaite  v. 
State,  6  Tex.  App.  257. 

An  indictment  for  forgery  set  forth  a 
note  in  its  exact  words,  calling  it  a 
negotiable  promissory  note,  but  no 
count  of  the  indictment  set  forth  any 
indorsements,  and  a  note  with  indorse- 
ments was  offered  in  evidence.  The 
words  of  promise  were  "  I  promised," 
and  it  was  proven  that  a  certain  bank, 
to  which  the  note  was  offered,  would 
not,  if  it  had  been  genuine,  have  dis- 
counted  it,  on  account  of  its  defective 
form.  It  was  held  that  it  was  no  vari- 
ance between  the  charge  and  the  proof 
that  no  indorsements  were  set  forth  in 
the  indictment,  and  that  the  note 
offered  sustained  the  charge;  nor  was 
it  any  objection  that  the  word  "  prom- 
ised "  was  in  the  past  tense,  and  that 
the  bank  would  not  discount  the  note 
on  account  of  defect  of  form.  Per- 
kins's Case,  7  Gratt.  (Va.)  651,  56  Am. 
Dec.  123. 

3.  2  Bish.  New  Crim.  Proc,  §  409. 
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and     the   date    as    alleged 
substantial  risfhts  of   the 


will    be  held    imma- 
defendant    have  been 


the     evidence 
terial  where 
prejudiced.* 

d.  Variance  as  to  Names. — It  is  a  rule  in  criminal  pleading 
that  names  shall  be  set  forth  with  certainty,  since  they  are  the 
indicia  by  which  persons  are  known  and  distinguished  ;  and  a  mis- 
take in  setting  them  out  with  accuracy,  or  their  entire  omission, 
will  necessarily  be  fatal.*     Where,  however,  the   identity  of  the 


1.  Where  an  indictment  explicitly 
charges  an  instrument  forged  and 
uttered  on  a  certain  date,  the  objection 
that  the  date  appears  to  be  at  a  differ- 
ent time  is  without  merit.  Garmire  v. 
State,  104  Ind.  444.  And  so  where  the 
forged  instrument  purported  to  be 
dated  "  Osage,  Iowa,  January  7,  1885," 
and  a  copy  set  out  in  the  indictment 
showed  it  to  be  dated  "  January  7, 
1S84,"  it  was  held  that  such  variance 
was  immaterial.  State  v.  Blanchard, 
74  low^a  628. 

Where  it  was  alleged  in  the  indict- 
ment that  the  bond  was  dated  the  15th 
day  of  October,  1S02,  and  the  bond 
produced  had  the  same  date  in  the 
penal  part  and  in  the  usual  place,  but 
immediately  above  the  signature  of  the 
obligor  there  was  written,  "  Given 
under  my  hand  and  seal  this  25th  day 
of  October,  1802,"  it  was  held  that  the 
former  date  must  prevail  and  that 
there  was  no  variance.  Com.  v.  Hear- 
sey,  I  Mass.  143. 

Variance  in  Date  in  Different  Counts  — 
Nolle  of  One  Count.  —  In  a  trial  on  indict- 
ment for  forgery,  it  was  held  that  vari- 
ance and  repugnancy  between  the 
dates  of  the  instrument  as  alleged  in 
the  two  counts  became  immaterial  in 
view  of  ihe  nolle  froseqtii  eniered  by  the 
state  as  to  the  second  count,  and  the 
subsequent  proceedings  on  the  trial, 
which  were  conducted  alone  upon  the 
first  count.  Chester  v.  State,  23  Tex. 
App.  577- 

Compare.  —  Where  the  original  note 
and  indorsement  given  in  .evidence 
corresponded  to  the  note  set  out  in 
the  indictment  in  all  respects,  save  that 
there  was  an  erasure  in  the  figures  in- 
dicating the  date  of  the  note,  the  figures 
first  made  being  the  same  as  those 
appearing  in  the  indictment,  and  the 
amended  figures  fixing  the  date  a  day 
earlier,  this  was  held  a  fatal  variance. 
Rooker  v.  State,  65  Ind.  86. 

2.  State  V.  Fay,  65  Mo.  493;  State  v. 
Wall.  39  Mo.  532;  Shinn  v.  State,  57 
Ind.  144. 


Where  the  indictment  alleged  that 
the  defendant  forged  a  receipt  for  a 
peach-grinder,  bought  by  one  B.  W. 
Fields  from  Mark  W.  Johnson,  the 
same  being  for  twenty  dollars,  with  in- 
tent to  defraud  said  B.  W.  Fields  and 
Mark  W.  Johnson,  and  where  the  evi- 
dence was  sufficient  to  show  the  forg- 
ing of  the  latter's  name  to  the  receipt, 
but  the  person  who  testified  that  he 
bought  the  peach-grinder  was  named 
George  Fields,  this  was  not  sufficient 
to  render  a  verdict  of  guilty  contrary 
to  law  and  evidence.  McGarr  v.  State, 
75  Ga.  155. 

An  indictment  charging  forgery  of 
an  order,  set  out  in  hctc  verba,  and 
signed  '  dandle  oulal,"  was  held  not 
to  be  sustained  by  proof  that  the  prop- 
erty belonged  to  Daniel  Aerl.  Potter 
V.  State,  9  Tex.  App.  55. 

Where  an  indictment  described  the 
instrument  alleged  to  be  forged  as  a 
note  for  sixty  dollars,  signed  with  the 
name  of  James  C.  Orr,  and  the  instru- 
ment offered  in  evidence  was  a  note  for 
sixty  dollars  bearing  interest  at  ten 
per  cent  from  date,  and  signed  by  J.  C. 
Orr,  it  was  held  that  there  was  a  fatal 
variance,  both  as  to  the  name  of  the 
supposed  maker  and  the  liability  which 
the  instrument  purported  to  create. 
State  V.  Fay,  65  Mo.  490. 

So  where  in  the  note  set  out  in  the 
indictment  the  maker's  name  was 
spelled  "  Otha  Carr,"  and  in  the  note 
offered  in  evidence  it  was  spelled 
"  Oatha  Carr,"  it  was  held  that  the 
variance  was  fatal.  Brown  v.  People, 
66  111.  344. 

Where  the  indictment  set  forth  that 
the  forged  note  purported  to  be  a  note 
of  hand  for  one  hundred  and  fifty  dol- 
lars, and  to  have  been  made  by  one 
Nathaniel  Durkie.  and  then  set  forth 
the  tenor  of  the  note,  from  which  it  did 
not  appear  that  the  note  was  made  by 
Nathaniel  Durkie,  but  by  N.  Durkie, 
this  repugnancy  was  held  fatal  to  the 
indictment.  State  v.  Houseal,  2  Brev. 
(S.  Car.)  219. 
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persons  intended  by  the  names  set  out  is  made  to  appear  by- 
necessary  averments,  the  indictment  is  sufficient.* 

Initial  cf  Middle  Name. — The  omission  of  the  initial  of  a  middle 
name  does  not  constitute  a  variance,  since  in  law  it  is  no  part  of 
the  name.* 

Idem  Sonans. — So  a  change  in  the  spelling  of  a  word  which  does 
not  alter  its  meaning,  or  in  the  spelling  of  a  name  where  the 
idetn  sonans  is  preserved,  is  not  deemed  a  material  variance.' 


So  where  the  indictment  charged 
that  the  forged  instrument  which  was 
attempted  to  be  passed  was  signed 
"  Pat  Whelan,"  it  was  held  that  proof 
that  it  was  signed  "  P.  Whelan  "  or 
'  D.  Whelan  "  would  not  sustain  the 
allegation.  Murphy  v.  State,  6  Tex. 
App-  554-  See  also  McClellan  v.  State, 
32  Ark.  6og,  where  a  variance  in  the 
spelling  of  the  alleged  forged  signature 
was  held  fatal. 

Compare  Ham  v.  State,  4  Tex.  App. 
645,  where  the  indictment  alleged  that 
the  forged  deed  purported  to  be  the 
deed  of  "  Abraham  Barnes,"  but  the 
signature  of  the  deed  was  "  A.  Barnes," 
and  this  was  held  not  to  be  a  fatal  vari- 
ance. 

So  also  in  the  case  of  State  v.  Bibb, 
68  Mo.  286,  there  was  a  charge  of  the 
forgery  of  a  receipt  "  purporting  "  to 
be  the  receipt  of  Charles  W.  Jeffries. 
The  receipt  was  set  out  in  hcec  verba, 
and  upon  its  face  appeared  to  have 
been  signed  by  C.  W.  Jeffries.  The 
court  said:  "  There  is  no  question  of 
variance,  as  there  might  have  been  if 
the  receipt  had  not  been  fully  set  out 
in  the  indictment.  The  allegation  that 
it  purported  to  be  the  receipt  of 
Charles  W.  Jeffries  is  substantially  an 
allegation  that  C.  W.  and  Charles  W. 
Jeffries  were  the  same  person." 
Quoted  in  Myers  v.  State,  loi  Ind.  379, 
where  the  instrument  was  represented 
to  have  been  executed  by  Vincent  T. 
West,  but  was  signed  "  Dr.  West," 
and  a  conviction  was  sustained.  See 
also  Rudicel  v.  State,  iii  Ind.  597. 

1,  Myers  v.  State,  loi  Ind.  379; 
State  V.  McCormick,  141  Ind.  685. 

An  indictment  set  forth  that  a  certain 
paper  writing  alleged  to  be  forged  pur- 
ported to  have  been  signed  by  one 
Tristram  Tupper.  It  then  set  out  the 
instrument  in  hive  verba,  from  which  it 
appeared  that  it  was  signed  T.  Tupper, 
and  averred  that  the  prisoner  made  it 
with  the  intention  to  defraud  Tristram 
Tupper.     It  was  held  that  there   was 


no  variance.     State  v.  Jones,  i  McMull. 
L.  (S.  Car.)  236,  36  Am.  Dec.  257. 

Where  an  indictment  charged  the 
forgery  and  passing  of  a  forged  note 
purporting  to  have  been  executed  by 
"  Charles  Littelmore,"  but  the  proof 
showed  that  the  accused,  at  the  time  of 
passing  the  same,  represented  the 
maker  as  "  Lidamore,"  giving  his  resi- 
dence, etc.,  it  was  held  that  this  ren- 
dered proof  unnecessary  that  there  was 
such  a  person  as  Littelmore,  as  the 
person  taking  the  note  \vas  induced  to 
take  it  as  the  note  of  Lidamore.  It 
seemed  only  a  misspelling  of  the  name. 
Parker  v.  People,  97  111.  33. 

2.  People  V.  Ferris,  56  Cal.444;  Peo- 
ple V.  Smith,  103  Cal.  563;  Langdon  v. 
People,  133  111.  382;  Gotobed's  Case,  6 
C.  H.  Rec.  (N.  Y.)  25.  See  also  Miller 
V.  People,  39  111.  457;  Tucker  v.  Peo- 
ple, 122  111.  583;  People  V.  Boggs,  20 
Cal.  432;  People  v.  Lockwood,  6  Cal. 
205.  See  also  article  Abbreviations, 
vol.  I,  p.  43. 

Hence  it  was  held  that  there  was  no 
material  variance  between  an  informa- 
tion charging  the  defendant  with  forg- 
ing a  check  in  the  name  of  "  R.  S. 
Southerland,"  and  proof  that  "  R.  G. 
Southerland  "  was  the  true  name  of 
the  party  whose  name  was  sought  to 
be  forged.     People  v.  Smith,  103  Cal. 

563- 

3.  Turpin  v.  State,  19  Ohio  St.  545; 
People  V.  Phillips,  70  Cal.  64;  State  v. 
Lane,  So  N.  Car.  407;  State  v.  Collins, 
115  N.  Car.  719.  See  also  Gooden  v. 
State,  55  Ala.  178.  And  see  generally 
Am.  and  Eng.  Encyc.  of  Law,  title  Idem 
Sonans. 

Where  the  addition,  omission,  or 
change  of  a  letter  makes  a  word  differ- 
ent in  sense  and  grammar,  or  a  differ- 
ent name,  or  another  word,  the  vari- 
ance is  fatal;  but  w^here  the  word  is 
not  changed,  as  "  undertood  "  for 
"  understood,"  the  variance  is  imma- 
terial. U.  S.  V.  Hinman,  i  Baldw. 
(U.  S.)  292. 
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Where  the  Variance  is  Plain,  the  court  should  decide  the  question 
by  rcjectinjj  the  evidence ;  *  where  it  is  doubtful,  the  question 
should  be  referred  to  the  juiy,  whose  decision  should  be  con- 
clusive.* 

11.  Joinder  of  Counts  and  Causes  of  Action  —  a.  Different 
Grades  of  Same  Offense. — The  general  rule,  that  it  is  per- 
missible  to  join  in  the  same  indictment  several  counts  charging 
different  grades  of  the  same  offense,  with  punishments  differing 
in  degree  only,  but  of  the  same  general  nature,  has  been  applied 
to  the  charge  of  forgery,  and  the  uttering  and  publishing  of  a 
forged  instrument  knowing  it  to  be  false.*     Thus  it  is  permis- 


Where  an  indictment  alleged  the 
order  to  have  been  signed  by  "Jno. 
Hulse,"  and  the  order  offered  in  evi- 
dence appeared  to  be  signed  "  Jna. 
Hulse,"  and  in  the  indictment  the 
place  was  called  "  Fayelville,"  while 
in  the  order  it  was  called"  Fayetville," 
it  was  held  not  fatally  variant.  U.  S. 
V.  Hinman,  .  i  Baldw.  (U.  S.)  292, 
quoted  in  People  v.  Phillips,  70  Cal.  64. 

Where  the  name  charged  to  be  forged 
to  the  order  was  "  Major  Vass,"  and 
the  proof  was  that  the  signature  was 
"Maj.  Vase,"  it  was  held  that  this  was 
idem  sonans  and  no  variance.  State  v. 
Collins,  115  N.  Car.  719;  State  v.  Lane, 
80  N.  Car.  407;  Gooden  v.  State,  55 
Ala.  178. 

In  State  v.  Misner,  Add.  (Pa.)  44, 
"  Randole  "  and  "  Randell  "  were,  for 
the  purposes  of  the  indictment,  held  to 
be  the  same  name. 

Serersing  Order  of  Names. — In  an  in- 
dictment for  forgery,  the  defendant 
was  charged  with  the  forgery  of  the 
following  order:  "  Dulks  &  Helker  — 
You  will  please  to  pay  to  the  boy  $3.00 
in  merchandise,  and  oblige  —  J.  B. 
Runkins."  On  the  trial  it  was  proved 
that  the  true  name  of  the  alleged 
drawer  was  "  J.  B.  Rankin,"  and  of 
the  drawee  firm  "  Helker  &  Duts;" 
that  the  defendant  could  not  write,  and 
that  he  had  obtained  merchandise  from 
Helker  &  Duts  on  the  faith  of  the 
forged  order.  It  was  held  that  the 
variations  in  the  spelling  of  the  names 
of  the  drawer  and  drawees  fell  within 
the  principle  of  idem  sonans,  and  the  re- 
versed order  in  which  the  names  of  the 
drawee  firm  were  put  was  not  a  mate- 
rial and  fatal  variance.  State  v.  Lane, 
80  N.  Car.  407. 

Names  Not  Idem  Sonans. — An  indict- 
ment for  forgery  set  out  the  forged 
instrument  in  Jure  verba,  but  did   not 


otherwise  allege  the  name  of  the  per- 
son whose  act  it  was  intended  to  repre- 
sent. According  to  the  evidence,  the 
name  of  that  person  was  a  'different 
name  from  that  signed  to  the  instru- 
ment, and  not  idem-  sonans.  It  was 
held  that  the  variance  was  fatal,  and 
that  the  evidence  did  not  sustain  the 
conviction.  Potter  v.  State,  9  Tex. 
App.  55- 

1.  U.  S.  V.  Hinman,  i  Baldw.  (U.  S.) 
292;  Turpin  v.  State,  19  Ohio  St. 
545. 

2.  U.  S.  V.  Hinman,  i  Baldw.  (U.  S.) 
292;  Turpin  v.  State,  19  Ohio  St.  540; 
State  V.  Potts,  9  N.  J.  L.  26,  17  Am. 
Dec.  449. 

A  forged  paper,  bearing  date  in  1828, 
was  passed  by  a  prisoner;  immediately 
afterward,  with  the  knowledge  of  the 
holder,  the  prisoner  altered  the  date  to 
1827.  The  indictment  set  forth  its 
tenor,  and  described  it  as  dated  in 
1827.  It  was  held  that  the  paper  was 
proper  evidence  to  go  to  the  jury  in 
support  of  the  indictment,  notwith- 
standing the  proof  that  when  passed  it 
bore  date  in  1828.  Huffman  v.  Com., 
6  Rand.  (Va.)  685. 

3.  People  V.  Rynders,  12  Wend. 
(N.  Y.)  426;  Parker  v.  People,  97  111. 
32;  Hoskins  v.  State,  11  Ga.  94;  Las- 
celles  V.  State,  90  Ga.  347;  Crawford  v. 
State,  31  Tex.  Crim.  Rep.  55;  Boles  v. 
State,  13  Tex.  App.  656. 

"  Mr.  Archbold  says:  '  Offenses  of 
the  same  character,  though  differing  in 
degree,  may  be  united  in  the  same  in- 
dictment, and  the  prisoner  tried  on 
both  at  the  same  time,  and  on  the  trial 
he  may  be  convicted  on  the  one  and  not 
upon  the  other;  as  murder  and  man- 
slaughter; forging  a  check,  and  for 
publishing  it,  knowing  it  to  be  false.' 
I  Archbold's  Pr.  &  PI.  (8th  ed.)  *95, 
note;    Boles    v.    State,    13   Tex.    App. 
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sible  in  the  same  indictment  to  charge  in  separate  counts  the 
forging,  and  the  uttering  and  publishing  as  true  of  a  forged 
instrument.* 


656."  Crawford  v.  State,  31  Tex. 
Crim.  Rep.  55. 

A  count  in  an  indictment  charging 
the  defendant  with  uttering  and  pass- 
ing as  true,  to  C  D,  a  false  and  forged 
counterfeit  note,  purporting  to  have 
been  made  by  A  B,  for  the  payment  of 
a  sum  of  money*  to  the  defendant, 
knowing  the  same  to  have  been  false 
and  forged,  with  intent  to  defraud  the 
said  C  D,  may  be  joined  to  a  count 
charging  the  defendant  with  the  for- 
gery of  the  same  note  with  intent  to 
defraud  the  said  C  D.  Parker  v.  Peo- 
ple, 97  111.  32. 

Georgia  Statute. — Several  counts,  each 
charging  forgery  —  one  by  falsely  and 
fraudulently  making  a  bill  of  exchange 
in  a  fictitious  name,  another  by  fraudu- 
lently obtaining  a  sum  of  money  by 
color  of  the  same  bill  (alleging  it  to  be 
drawn  in  a  fictitious  name),  another  for 
fraudulently  obtaining  a  sum  of  money 
by  color  of  the  same  bill,  and  another 
for  falsely  and  fraudulently  uttering 
the  same  bill  (the  last  two  counts,  how- 
ever, not  alleging  the  bill  to  be  drawn 
in  a  fictitious  name) — may  be  joined 
in  the  same  bill  of  indictment,  all  the 
offenses  being  felonies,  and  offenses  of 
the  same  nature,  according  to  the 
Georgia  Code,  §^  4453,  4455,  4450;  and 
at  the  trial  the  state  would  not,  as 
matter  of  law,  be  bound  to  elect  on 
which  particular  count  or  counts  it 
would  relv  for  a  conviction.  Lascelles 
V.  State,  90  Ga.  347. 

Texas  Statute. — In  Boles  v.  State,  13 
Tex.  App.  655,  White,  P.  J.,  says: 
"  Before  the  revision  of  our  codes  it 
was  permissible  in  criminal  pleading 
and  practice  to  charge  two  or  more 
offenses  in  separate  counts  of  the  same 
indictment;  and  the  further  rule  was 
that,  when  the  charges  were  substan- 
tially for  the  same  offense,  and  the 
several  counts  were  introduced  for  the 
purpose  of  meeting  the  evidence  as  it 
might  transpire,  the  state  was  not  re- 
quired to  elect  upon  which  count  to 
proceed.  (Clark's  Crim.  Laws  of 
Texas,  pp.  422,  426,  and  notes.)  *  *  * 
By  the  revision  we  are  given  an  ex- 
press statute  upon  the  subject,  which 
reads  that  '  an  indictment  or  informa- 
tion may  contain  as  many  counts 
charging  the  same  offense  as  the  attor- 
ney who  prepared  it  may  think  neces- 


sary to  insert,  and  an  indictment  or  in- 
formation shall  be  suflScient  if  any  one 
of  its  counts  be  sufficient.'  (Code 
Crim.  Proc,  art.  433.)  " 

Arkansas. — In  Ball  v.  State,  48  Ark. 
94,  the  court  said:  "  Forgery  is  one 
offense,  and  uttering  a  forged  instru- 
ment as  genuine,  knowing  it  to  be  false 
and  forged,  is  another  and  distinct 
crime.  A  party  might  be  convicted  of 
either  without  being  guilty  of  the 
other.  Mr.  Bishop  (i  Bish.  on  Crim. 
Proc.  (3d  ed.),  §  449)  says  that  counts  for 
these  two  offenses  are  often  and  properly 
joined.  And  Dr.  Wharton,  in  his  work 
on  Criminal  Pleading  and  Practice  (8th 
ed.,  §  285),  lays  it  down  that  offenses, 
though  differing  from  each  other,  and 
varying  in  the  punishment  authorized 
to  be  inflicted  for  their  perpetration, 
may  be  included  in  the  same  indict- 
ment, and  the  accused  tried  upon  the 
several  charges  at  the  same  time,  pro- 
vided the  offenses  be  of  the  same  gen- 
eral character,  and  provided  the  mode 
of  trial  is  the  same.  Such  was  also 
our  former  practice.  Baker  v.  State,  4 
Ark.  56;  Orr  v.  State,  18  Ark.  540; 
State  V.  Holland,  22  Ark.  242.  But 
our  Criminal  Code  has  wrought  a  revo- 
lution in  this  respect.  It  enacts  (Mansf. 
Dig.,  §  2108),  that  '  an  indictment,  ex- 
cept in  cases  mentioned  in  the  next  sec- 
tion, must  charge  but  one  offense; 
but,  if  it  may  have  been  committed  in 
different  modes  and  by  different 
means,  the  indictment  may  allege  the 
means  and  modes  in  the  alternative.' 
*  *  *  It  is  scarcely  necessary  to  say 
that  the  insertion  of  the  several  counts 
cannot  be  justified  on  the  ground  that 
they  merely  state  the  different  modes 
and  means  by  which  the  crime  may 
have  been  committed.  The  two  crimes 
are  separate  and  independent.  The 
uttering  of  forged  paper  is  a  distinct 
and  substantive  fact,  not  necessary  to 
be  established  on  a  prosecution  for  for- 
gery; and  vice  versa . ' ' 

1.  Arkansas. —  McClellan  v.  State,  32 
Ark.  609;  Ball  v.  State,  48  Ark.  94. 

California. — People  t-.  Frank,  28  Cal. 
513;  People  v.  De  La  Guerra,  31  Cal. 
461;  People  V.  Tomlinson,  35  Cal.  503; 
People  V.  Shotwell,  27  Cal.  400;  People 
V.  Mitchell,  92  Cal.  591;  People  v. 
Smith,  103  Cal.  563. 

Georgia. — Gibson  v.  State,  79  Ga.  344. 
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Different  Mode*  of  Committing  Ofifenae. — Where  a  Statute  declares  an  act 
unlawful  when  perpetrated  in  any  one  or  all  of  several  modes,  an 
indictment  may  charge  the  act  in  separate  counts,  basing  each 


Louisiana. — State  v.  Hahn,  38  La. 
Ann.  i6g;  State  v.  Clement,  42  La. 
Ann.  583. 

Afissouri. — State  v.  Jackson,  89  Mo. 
561.' 

Afonfarut.  —  Territory  v.  PouHer,  8 
Mont.  146. 

Nebraska. —  In    re    Walsh,    37    Neb. 

454- 

Nejv  York. — People  v.  Rynders,  12 
Wend.  (N.  Y.)  425;  People  v.  Adler, 
140  N.  Y.  331. 

North  Carolina. —  State  v.  Keeter,  80 
N.  Car.  472. 

Ohio. — Devere  v.  State,  5  Ohio  Cir. 
Ct.  Rep.  509. 

South  Carolina. — State  v.  Houseal,  2 
Brev.  (S.  Car.)  219. 

Tennessee. — Foute  v.  State,  15  Lea 
(Tenn.)  712;  Luttrell  v.  State,  85  Tenn. 

239- 

Texas. — Boles  v.  State,  13  Tex.  App. 
650;  Chester  v.  State,  23  Tex.  App. 
577;  Peterson  v.  State,  25  Tex.  App. 
70;  Crawford  v.  State,  31  Tex.  Crim. 
Rep.  55- 

Vermont. — State   v.    Morton,    27   Vt. 

314. 

An  indictment  for  forgery  charging 
defendant  in  the  first  count  with  falsely 
making  the  forged  order  and  causing  it 
to  be  made,  and  in  the  second  with 
uttering  and  publishing  the  same,  is  in 
accordance  with  precedents  and  is  suffi- 
cient.    State  V.  Keeter,  80  N.  Car.  472. 

Separate  Means  of  Committing  the 
Crime.  —  In  Territory  v.  Poulier,  8» 
Mont.  146,  the  court  said:  "  The  stat- 
ute of  this  territory,  defining  forgery 
and  the  acts  that  constitute  it,  declares 
that  such  crime  may  be  committed  by 
falsely  uttering  and  publishing  as  well 
as  by  falsely  making  and  forging. 
These  are  separate  means  by  which  the 
crime  can  be  committed;  and  when 
each  of  the  acts  is  connected  with  the 
same  instrument,  an  indictment  charg- 
ing the  same  in  separate  counts,  the 
first  by  falsely  making  and  forging, 
the  second  by  falsely  uttering  and 
publishing,  is  not  subject  to  demurrer 
for  duplicity;  for  only  one  offense  is 
charged,  to  wit,  the  crime  of  forging  as 
to  one  and  the  same  instrument." 

Warrant. —  A  warrant  charging  the 
defendant  with  forgery  and  uttering  a 
forged  instrument  does  not  charge  two 


offenses,  since  both  are  included  within 
the  common-law  crime  of  forgery.  In 
re  Adutt,  55  Fed.  Rep.  376. 

Assisting  in  Forging. — The  indict- 
ment may  charge  the  defendant  with 
forging  and  assisting  in  forging,  and 
causing  and  procuring  to  be  forged. 
State  V.  Houseal,  2  Brev.  (S.  Car.)  219. 

So  where  the  indictment  charged  a 
prisoner  with  falsely  making,  forging, 
and  counterfeiting;  with  causing  and 
procuring  to  be  falsely  made,  forged, 
and  counterfeited;  and  with  willingly 
acting  and  assisting  in  the  said  false 
making  forging,  and  counterfeiting, 
it  was  held  that,  as  the  indictment  fol- 
lowed the  words  of  the  statute,  it  was 
good,  though  all  these  charges  were 
contained  in  a  single  count.  Rasnick 
V.  Com.,  2  Va.  Cas.  356. 

Vermont  Statute.  —  Forging,  procur- 
ing or  causing  to  be  forged,  and  aid- 
ing in  forging  are  not  only  the  same 
offense  under  the  Vermont  statute,  but 
are  in  legal  contemplation  the  same  act, 
and  an  indictment  charging  all  these 
acts  is  not  bad  for  duplicity.  State  v. 
Morton,  27  Vt.  314. 

Only  One  Penalty  Inflicted. — An  infor- 
mation which  charges  the  forgery  of 
an  instrument  and  the  fraudulent  utter- 
ing of  the  same  charges  but  one 
offense,  and,  in  case  of  conviction,  only 
one  penalty  can  be  inflicted.  In  re 
Walsh,  37  Neb.  454;  Devere  v.  State,  5 
Ohio  Cir.  Ct.  Rep.  509. 

Joint  and  Several  Charges. —  Where  two 
counts  of  an  indictment  each  charged 
the  defendants  jointly  with  the  offense 
of  forgery,  the  first  charging  them  also 
with  the  offense  of  uttering  a  forged 
deed,  while  the  second  charged  one 
alone  with  uttering  it,  it  was  held  that 
each  of  the  counts  was  objectionable 
on  the  ground  of  duplicity.  People  v. 
Van  Alstine,  57  Mich.  74. 

Tennessee.  —  An  indictment  will  lie 
for  fraudulently  conveying  a  forged 
paper,  knowing  it  to  be  forged,  and 
with  intent  to  defraud  (Tennessee  Code, 
§  5493),  and  a  count  for  such  an  offense 
may  lawfully  be  joined  with  a  count 
for  forgery  itself.  Luttrell  v.  State,  85 
Tenn.  232;  Foute  v.  State,  15  Lea 
(Tenn.)  715. 

New  York. —  An  indictment  contained 
two  counts,  one  charging  the  forging 
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count  upon  the  different  modes  specified,  each  count  containing 
an  enumeration  of  all  the  different  modes  or  means  by  which  the 
crime  may  be  committed,*  but  the  separate  counts  must  directly 
and  not  inferentially  refer  to  the  same  instrument.*  As  a  general 
rule,  however,  it  is  not  permissible  to  charge  the  several  methods 
of  committing  the  crime  in  one  count  of  the  indictment.' 


by  defendant  of  a  written  instrument 
set  forth,  which  purported  to  be  the 
act  of  another,  the  other  the  uttering 
on  the  same  date  and  at  the  same  place 
of  the  instrument  so  set  forth.  On  de- 
murrer to  the  indictment,  it  was  held 
that  as,  by  the  New  York  Penal  Code, 
it  is  provided  (§  511)  that  a  person  is 
guilty  of  forgery  in  the  second  degree 
who  forges  an  instrument  in  writing 
purporting  to  be  the  act  of  another,  and 
(^  521)  that  a  person  who  utters  a 
forged  instrument  or  writing,  the  forg- 
ing of  which  is  punishable  as  forgery, 
is  guilty  of  forgery  in  the  same  degree 
as  if  he  had  forged  the  same,  the  in- 
dictment simply  charged  in  separate 
counts  the  commission  of  the  same 
crime  in  a  different  manner,  and  so  was 
not  within  the  inhibition  of  said  provi- 
sions of  the  code,  and  that  the  demur- 
rer was  properly  overruled.  People  v. 
Adler,  140  N.  Y.  331. 

It  seems,  however,  under  the  New 
York  Code  Crim.  Pro.,  §§  278,  279,  re- 
quiring an  indictment  to  charge  but 
one  crime,  that  the  two  offenses  of  for- 
gery and  uttering  the  forged  instru- 
ment cannot  properly  be  united  in  one 
count  in  the  same  indictment.  People 
7'.  Tower,  135  N.  Y.  457. 

Montana. — An  indictment  for  forgery 
contained  two  counts.  The  first 
charged  the  defendants  with  falsely 
making  and  forging  an  instrument;  the 
second,  with  falsely  uttering  and  pub- 
lishing an  instrument.  The  instru- 
ments as  described  were  the  same  as 
to  words,  figures,  and  dates,  but  the 
indictment  did  not  charge  that  they 
were  one  and  the  same.  A  demurrer 
to  the  indictment  was  sustained,  on  the 
ground  that  it  charged  two  separate 
offenses.  It  was  held  that  an  indict- 
ment for  the  crime  of  forgery,  as  de- 
fined in  section  96,  division  4,  Compiled 
Statutes,  may  set  forth  the  different 
means  by  which,  in  connection  with 
the  same  instrument,  the  offense  was 
committed,  in  separate  counts,  if  these 
refer  directly  to  the  same  instrument; 
but  that  the  demurrer  in  this  case  was 
properly  sustained,  as  the  court  could 


not  infer,  from  the  mere  identity  of 
words,  figures,  and  dates,  that  the  same 
instrument  was  referred  to  in  the  two 
counts.  Territory  v.  Poulier,  8  Mont. 
146. 

Evidence  Sustaining  Verdict.  —  Under 
such  informations  evidence  of  the  false 
making  of  the  instrument,  or  of  utter- 
ing and  passing  the  same  knowing  it 
to  be  forged,  or  evidence  both  of  the 
making  and  uttering,  will  sustain  a 
verdict  of  guilty.  People  v.  Mitchell, 
92  Cal.  591. 

1.  Territory  z:  Poulier,  8  Mont.  146, 
citing  People  v.  Frank,  28  Cal.  513; 
People  V.  Tomlinson,  35  Cal.  503;  Peo- 
ple V.  De  La  Guerra,  31  Cal.  461;  Peo- 
ple V.  Shotwell,  27  Cal.  400. 

2.  Territory  v.  Poulier,  8  Mont.  150. 
And  so  where  the  indictment  charged 

in  the  first  count  a  false  making  and 
forging,  and  in  the  second  a  false 
uttering  a-nd  publishing,  and  there  was 
nothing  in  the  second  count  to  show 
that  the  instrument  set  out  was  the 
same  as  the  one  mentioned  in  the  first, 
the  indictment  was  held  bad  for  duplic- 
ity. Territory  v.  Poulier,  8  Mont.  146. 
In  People  v.  Shotwell,  27  Cal.  394,  it 
was  held  that  where  the  forgery  of  a 
check  was  charged  in  one  count,  and 
the  passing  of  a  check  in  another  count, 
it  would  not  be  presumed  that  the  forg- 
ing and  the  passing  were  of  the  same 
instrument,  or  constituted  the  same  of- 
fense, even  though  copies  of  the  check 
were  set  out  in  each  count,  and  were 
alike  verbatim  et  literatim.  Quoted  in 
People  V.  Smith,  103  Cal.  565. 

3.  In  People  v.  Parker,  67  Mich.  222, 
it  was  held  that  a  count  in  an  informa- 
tion that  charged  forgery  and  also  the 
utterance  of  a  forged  instrument  was 
bad  for  duplicity. 

California. — Such  manner  of  pleading 
has  been  held  sufllcient  in  California. 
People  V.  Frank,  28  Cal.  513;  People  v. 
Harrold,  84  Cal.  568;  People  v.  Tom- 
linson, 35  Cal.  508. 

In  People  v.  Frank,  28  Cal.  513,  it  was 
held  that  where,  in  defining  an  offense, 
a  statute  enumerates  a  series  of  acts, 
either  of  which  separately,  or  all   to- 
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b.  Distinct  and  Substantive  Offenses.  —  On  the  other 
hand,  where,  by  the  terms  of  the  statute,  the  forging  and  utter- 
ing of  the  false  instrument  are  distinct  and  substantive  offenses, 
they  are  not  allowed  to  be  joined  in  the  same  indictment.* 

c.  Remedy  FOR  Misjoinder.  —  Where  the  counts  are  joined 
in  such  a  way  as  to  prejudice  the  defendant,  his  remedy  is  by 
demurrer,*  motion  to  quash,*  or  motion  to  elect;*  but  after  ver- 
dict it  will  be  too  late  to  use  any  of  these  remedies.* 


gether,  may  constitute  the  oflfense,  all 
such  acts  may  be  charged  in  a  single 
count,  for  the  reason  that,  notwithstand- 
ing each  act  may  by  itself  constitute 
the  offense,  all  of  them  together  do  no 
more,  and  likewise  constitute  but  one 
and  the  same  offense;  and  so  it  was 
held  in  this  case  that  an  indictment 
which  charged  the  defendant  in  the 
same  count  with  having  forged  an  in- 
dorsement on  a  draft,  and  also  with 
having  uttered  and  passed  the  draft 
knowing  the  forged  indorsement  to 
have  been  written  thereon,  did  not 
charge  two  offenses. 

1.  Buren  v.  State,  i6  Lea  (Tenn.)  6i; 
Ball  V.  State  48  Ark.  94,  disapproving 
on  this  point  McClellan  v.  State,  32 
Ark.  609;  Buren  v.  State,  16  Lea 
(Tenn.)  61;  State  v.  Wood,  13  Minn. 
121;  State  V.  Snow,  30  La.  Ann.  401; 
Slate  V.  McCormack,  56  Iowa  585, 
overruling  State  v.  Nichols,  38  Iowa 
no. 

Where  the  first  count  charged  the 
making,  forging,  and  counterfeiting, 
and  the  second  the  uttering  and  pub- 
lishing, of  a  forged  instrument,  it  was 
held  that  the  indictment  charged  two 
offenses,  and  that  a  demurrer  thereto 
should  be  sustained.  State  v.  Wood, 
13  Minn.  121. 

Forgery  and  uttering  a  forgery  are 
two  distinct  offenses;  and  a  person  can- 
not be  convicted  under  an  information 
for  forgery  when  the  complaint  on 
which  he  was  examined  only  charged 
him  with  uttering  the  forgery.  People 
V.  McMillan,  52  Mich.  627. 

Charge  of  Attempting  to  Pass  and  Pass- 
ing.— The  second  count  in  an  indict- 
ment charged  that  the  defendant  did 
"  offer  to  transfer  and  pass,  dispose  of, 
and  put  off,  and  did  then  and  there 
transfer  and  pass,  to  one  Mary  Caps,  a 
certain  false  and  forged  due  bill,"  etc. 
It  was  held  that  this  count  did  not 
charge  two  distinct  and  separate 
offenses.  State  v.  Haynes,  6  Coldw. 
(Tenn.)  550. 

Forgery  of  Two  Instruments. — A  count 


charging  the  forgery  of  two  instru- 
ments requiring  different  degrees  of 
punishment  is  bad,  and  has  been  so 
held  where  the  indictment  charged  the 
forgery  of  a  receipt  and  of  a  mortgage. 
People  V.  Wright,  9  Wend.  (N.  Y.)  193. 

2.  People  V.  Shotwell,  27  Cal.  394; 
People  V.  Tower,  135  N.  Y.  458,  (Su- 
preme Ct.)  42  N.  Y.  St.  Rep.  164;  State 
V.  Wood,  13  Minn.  121. 

Waived  by  Failure  to  Demur.  —  An 
objection  to  the  improper  joinder  of 
two  crimes  in  one  count  in  the  indict- 
ment is  waived  by  failure  to  demur  to 
it  on  that  ground.  People  v.  Tower, 
135  N.  Y.  458,  (Supreme  Ct.)  42  N.  Y. 
St.  Rep.  164. 

8.  State  V.  Clement,  42  La.  Ann.  583. 

4.  State  V.  Clement,  42  La.  Ann.  583; 
Williams  v.  State,  24  Tex.  App.  342. 

The  joinder  as  separate  counts  in 
one  information  of  several  offenses 
which,  though  distinct  in  point  of  law, 
yet  spring  out  of  substantially  the 
same  transaction  —  as  the  forgery  (i) 
of  a  mortgage,  (2)  of  the  certificate  of 
acknowledgment  thereof,  and  (3)  of  the 
accompanying  bond,  and  likewise  the 
uttering  of  each  —  cannot  operate  to 
the  legal  prejudice  of  the  accused;  and 
he  is  not  entitled,  as  matter  of  right,  in 
such  case  to  compel  an  election.  Van 
Sickle  v.  People,  29  Mich.  61. 

If  the  indictment  contains  more  than 
one  count,  each  charging  a  distinct 
offense,  the  court  is  not  required  to 
compel  the  prosecutor  to  elect  upon 
which  count  of  the  indictment  he  will 
try  the  accused.  People  v.  Shotwell, 
27  Cal.  394. 

A  prosecution  will  not  be  required  to 
elect  upon  which  of  four  counts  it  will 
claim  a  conviction  when  all  of  the 
counts  are  for  the  forging  and  uttering 
of  the  same  indorsement  upon  a  check, 
and  the  same  check  and  indorsement 
are  set  out  in  each  count  of  the  infor- 
mation. People  V.  Kemp,  76  Mich. 
410. 

5.  State  V.  Clement,  42  La.  Ann.  583. 
See  also   People   v.   Shotwell,    27   Cal. 
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12.  Alteration  of  Instruments.  —  a.  GENERALLY. —  Any  altera- 
tion of  a  genuine  instrument,  in  the  material  part,  whereby  a  new 
operation  is  given  to  it,  is  a  forgery  of  the  whole,*  and  when  a 
genuine  instrument  is  so  altered,  the  forgery  may  be  specifically 
alleged  as  constituted  by  the  alteration,  or  the  forgery  of  the 
entire  instrument  may  be  alleged.* 


3g4,  where  it  was  held  that  such  objec- 
tion could  not  be  considered  upon 
motion  in  arrest  of  judgment. 

1.  People  V.  Brotherton,  47  Cal.  401; 
State  V.  Bryant,  17  N.  H.  323;  Sittings 
V.  State,  56  Ind.  105;  State  v.  Gardi- 
ner, I  Ired.  L.  (N.  Car.)  27;  State  v. 
Maxwell,  47  Iowa  454;  State  v.  Wood- 
erd,  20  Iowa  541 ;  State  v.  Kattle- 
mann,  35  Mo.  105;  State  v.  Floyd,  5 
Strobh.  L.  (S.  Car.)  58;  Haynes  v. 
State,  15  Ohio  St.  455.  See  also  Barnum 
V.  State,  15  Ohio,  717;  Teague's  Case,  2 
East  P.  C.  979;  Russ  &  Ry.  33;  Els- 
worth's  Case,  2  East  P.  C.  986.  And 
see  Am.  and  Eng.  Encyc.  of  Law,  title 

But  it  is  said  to  be  more  usual  to 
state,  at  least  in  one  count,  the  particu- 
lar alteration  charged  as  criminal.  3 
Chitty's  Crim.  Law,  1042;  State  v. 
Bryant,  17  N.  H.  323. 

2.  State  V.  Weaver,  13  Ired.  L.  (N. 
Car.)  491;  State  v.  Gardiner,  i  Ired.  L. 
(N.  Car.)  27;  People  v.  Brotherton,  47 
Cal.  401;  Com.  V.  Boutwell,  129  Mass. 
124;  State  V.  Flye,  26  Me.  312;  Sittings 
V.  State,  56  Ind.  loi;  State  v.  Maxwell, 
47  Iowa  454;  State  v.  Marvels,  2  Harr. 
(Del.)  527;  State  v.  Floyd,  5  Strobh.  L. 
(S.  Car.)  58;  Elsworth's  Case,  2  East 
P.  C.  986.  See  also  State  v.  Stephen, 
45  La.  Ann.  702. 

Where  an  indictment  charging  a  per- 
son with  forgery  by  altering  an  order 
substantially  describes  the  order,  stat- 
ing the  names  of  the  parties  to  it,  and 
that  it  was  for  the  payment  of  four 
dollars  and  twenty-two  cents,  one-half 
in  trade  and  one-half  in  money;  and 
states  that  the  four  dollars  and  twenty- 
two  cents  was  written  in  figures,  to  wit 
"4.22;"  and  states  the  alteration  of 
the  figures,  and  then  alleges  that  the 
order  "  is  in  the  words  and  figures  fol- 
lowing," setting  out  the  order  in  full  in 
its  altered  condition,  the  indictment 
shows  that  the  order  alleged  to  have 
been  altered  was  a  written  instrument. 
Hawkins  7-.  State,  28  Fla.  363. 

Alteration  of  Receipts.  —  The  altera- 
tion of  a  receipt  for  money,  by  erasing 
the  word  "  part"  and  inserting  in  lieu 
of  it  the  words"  full  up  to  date,"  con- 


stitutes the  offense  of  forgery  under  the 
South  Carolina  statute  law;  and  the 
counts  in  an  indictment  alleging  that 
the  defendant  did  feloniously  "  make, 
forge,  and  counterfeit  "  the  receipt, 
would  be  supported  by  proof  of  such 
alteration.  State  v.  Floyd,  5  Strobh.  L. 
(S.  Car.)  58. 

An  indictment  under  Gen.  Stat. 
Mass.,  c.  162,  §  I,  charging  the  defend- 
ant with  the  forgery  of  an  accountable 
receipt  for  money,  was  sustained  by 
proof  that  he  inserted  additional  words 
and  figures  in  a  genuine  receipt  for 
money,  by  which  the  original  amount 
was  increased.  Com.  v.  Boutwell,  129 
Mass.  124. 

Alteration  after  Circulation.  —  In  State 
V.  Greenlee,  i  Dev.  L.  (N.  Car.)  523,  it 
was  held  that  where  the  indictment 
charged  the  false  making  to  have  been 
the  alteration  of  an  order  given  by  the 
defendant,  without  charging  that  the 
alteration  was  made  after  the  order 
was  circulated  and  taken  up  by  him,  it 
was  fatally  defective. 

Alteration  of  More  than  One  Instru- 
ment.—  Where  the  indictment  charged 
the  alteration  of  several  instruments 
and  set  out  one  of  them,  and  further 
alleged  that  one  of  said  instruments 
contained  a  certain  credit  which  de- 
fendant tore  off,  it  was  held  insuffi- 
cient, for  the  reason  that  the  indictment 
did  not  allege  which  instrument  the 
defendant  had  altered.  State  -'.  Mill- 
ner,  131  Mo.  432. 

Uttering  and  Publishing  Altered  Instru- 
ments.—  "This  doctrine  *  *  *  is 
equally  applicable  to  a  case  like  the 
one  before  us,  where  the  indictment 
charged  the  uttering  and  publishing  as 
true  of  an  instrument  altered  by  for- 
gery, etc.,  and  the  offense  consists  in 
the  uttering  and  publishing  of  an 
altered  instrument.  In  such  a  case  the 
pleader  has  the  option  to  charge  the 
uttering  and  publishing,  etc.,  either  of 
a  forged  instrument  or  of  an  altered 
instrument;  and  when  he  adopts  the 
latter  course,  he  must  set  out  the  alter 
ation  specially  in  some  manner.' 
Sittings  V.  State,  56  Ind.  105. 

And  so  where  the  indictment  charges 
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b.  Setting  Out  Alteration.— Where  the  indictment  adopts 
the  former  mode  of  charging  the  offense,  it  is  necessary  that  the 
alleged  fraudulent  alteration  should  be  specifically  set  out,  in 
order  that  the  court  may  see  whether  the  alteration  is  material ;  * 
and  the  alteration  thus  set  out  should  be  one  which,  if  true, 
would  create,  increase,  diminish,  or  defeat  some  pecuniary  obli- 


the  defendant  with  having  uttered 
"  as  true  a  certain  false,  forged, 
altered,  and  counterfeit "  written 
instrument,  "  knowing  the  same  to  be 
false,"  etc.,  "  with  intent  to  defraud," 
etc.,  is  it  one  which  charges  the 
uttering  of  a  once  genuine,  but  altered, 
instrument.  Sittings  v.  State,  56  Ind. 
loi. 

1.  Kahn  v.  State,  58  Ind.  168;  Sitt- 
ings V.  State,  56  Ind.  loi;  State  v. 
Bryant,  17  N.  H.  323;  State  v.  Riebe, 
27  Minn.  315. 

The  indictment  must  set  forth  what 
was  done,  and  if  the  charge  be  that  the 
defendant  committed  a  forgery  by 
altering,  it  must  be  stated  whether  it 
was  by  changing,  obliterating,  adding 
to  or  erasing  words  and  figures,  so  as 
to  leave  no  uncertainty  as  to  what  is 
intended  to  be  charged.  State  v. 
Knippa,  29  Tex.  295. 

So  an  indictment  charging  the  de- 
fendant with  feloniously  altering  a 
"  Dunklin  county  patent,"  but  not 
describing  the  instrument,  nor  alleg- 
ing wherein  it  was  altered,  was  held 
bad  on  motion  to  quash.  State  v. 
Fisher,  58  Mo.  256. 

To  constitute  a  charge  of  alteration 
and  forgery  of  an  instrument  it  must 
be  averred  that  it  was  altered  in  a  mate- 
rial part,  and  where  it  does  not  appear 
from  the  indictment  with  certainty  that 
the  instrument  was  so  altered  the  in-, 
dictment  will  be  held  insufficient. 
State  V.  Means,  47  La.  Ann.  1535. 

In  People  v.  Palmer,  53  Cal.  615,  the 
defendant,  an  agent  of  a  corporation, 
was  indicted  for  making  a  false  entry 
in  the  corporation  books,  and  it  was 
held  that  the  indictment  should  specify 
the  particular  entry  complained  of, 
and  should  at  least  state  the  substance 
of  it,  according  to  its  legal  effect;  and 
that  an  averment  that  the  defendant 
made  a  false  entry  in  the  books,  by 
which  false  entry  it  appeared  that  the 
cash  on  hand  at  the  commencement  of 
business  on  that  day  was  a  specified 
sum,  was  insufficient. 

Where  the  instrument  which  is 
charged  to  have  been  altered  is,  in  its 


character,  an  order  for  money  or  for 
the  delivery  of  goods,  at  the  option  of 
the  holder,  it  must  be  so  described  in  the 
indictment.  State  v.  Stephen,  45  La. 
Ann.  702. 

Setting  oat  Tenor  of  Instrument. —  An 
indictment  for  forgery  consisting  in 
altering  a  true  instrument  should  recite 
the  instrument  in  its  altered  state, 
according  to  its  tenor,  in  words  and 
figures.     State  v.  Bryant,  17  N.  H.  323. 

Altering  Public  Becord.  —  An  indict- 
ment for  the  offense  of  altering  a  pub- 
lic record  need  not  set  out  a  copy  of 
the  instrument  altered,  nor  the  su"b- 
stance  of  the  same;  it  is  sufficient  to 
set  out  the  offense  with  reasonable  cer- 
tainty.    People  7/.  O'Brien,  96  Cal.  171. 

Change  of  Legal  Effect.  —  An  indict- 
ment for  altering  an  accountable  re- 
ceipt for  money,  so  as  to  give  it  the 
form  of  a  promissory  note,  must  state 
or  show  what  the  obligation  of  the  re- 
ceipt was,  so  that  it  may  appear  that 
the  legal  effect  of  it  has  been  changed 
by  the  alteration.  State  v.  Riebe,  27 
Minn.  315. 

Defacing  Note.  —  An  indictment  for 
defacing  and  destroying  a  promissory 
note  must  show  whether  it  was  for  the 
payment  of  money  or  property.  Birdg 
V.  State,  31  Ind.  88. 

Position  of  Words  Inserted. —  In  State 
V.  Bryant,  17  N.  H.  323,  it  was  held 
that  in  an  indictment  for  forgery  by  the 
alteration  of  a  genuine  instrument, 
the  position  of  the  words  inserted  in 
the  text  must  be  shown  by  distinct 
allegations,  so  that  it  might  appear 
how  they  would  affect  the  meaning  of 
the  instrument.  Quoted  in  Sittings  v. 
State,  56  Ind.  106. 

Alteration  without  Authority.  —  Where 
the  indictment  charged  that  the  defend- 
ant did  forge  and  alter  a  note,  etc.,  but 
failed  to  charge  that  the  note  was 
altered  by  him  without  the  authority  of 
the  makers  thereof,  it  was  held  that  for 
lack  of  such  averment  the  indictment 
failed  to  charge  a  public  offense  within 
the  jurisdiction  of  the  court.  Com.  v. 
Bowman,  96  Ky.  40;  Stowers  v.  Com., 
12  Bush  (Ky.)  342. 
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gation,  or  would  transfer  or  in  some  manner  affect  property.* 

Use  of  Word  "Alter."  —  Since  indictments  should  generally  follow 
the  language  of  the  statute,  if  the  word  "  alter  "  appears  therein 
the  indictment  should  employ  that  term  ;  *  and  this  method  of 
charging  the  offense  has  been  held  sufficient  even  where  the  word 
"alter"  did  not  appear  in  the  statute.' 

13.  Indictment  Following  Language  of  Statute  —  a.  Gener- 
ally.—  As  with  other  crimes,  an  indictment  for  forgery  which 
follows  the  language  of  the  statute  is  generally  sufficient,**  though 


1.  State  V.  Knippa,  29  Tex.  297. 
Under  the  Pennsylvania  statute,  an 

indictment  for  the  alteration  of  an  in- 
strument should  aver  or  show  that  the 
alteration  was  to  the  prejudice  of  some 
one,  and  should  also  state  how  and  by 
what  means  the  prejudice  or  injury 
arose,  and  how  and  in  what  manner  it 
was  the  result  of  the  alteration.  Com. 
V.  Shissler,  9  Phila.  (Pa.)  587. 

2.  Elsworth's  Case,  2  East  P.  C.  986; 
2  Bish.  New  Crim.  Proc.  §  426. 

3.  In  Elsworth's  Case,  2  East  P.  C. 
986,  an  indictment  on  2  Geo.  IL,  c.  25, 
g  I,  charging  that  the  prisoner  feloni- 
ously altered  a  bill  of  exchange  "  by 
falsely  making,  forging,  and  adding" 
a  cipher,  etc.,  was  held  good  though 
the  words  of  the  statute  were  "  if  any 
person  shall  falsely  make,  forge,  or 
counterfeit,"  etc. 

4.  Alabama.  —  Horton  v.  State,  53 
Ala.  488. 

California. — People  v.  Todd,  77  Cal. 
466;  People  V.  Harrold,  84  Cal.  567; 
People  V.  Eppinger,  105  Cal.  36. 

Colorado. — Cohen  v.   People,  7  Colo. 

274. 

Georgia.  —  Travis  v.  State,  83  Ga. 
372. 

Indiana. —  State  v.  Miller,  98  Ind.  70. 

Kansas.  —  State  v.  Foster,  30  Kan. 
365;  State  V.  Gavigan,  36  Kan.  322. 

Louisiana. — State  v.  Boasso,  38  La. 
Ann.  202;  State  v.  Tisdale,  39  La.  Ann. 
476;  State  V.  Stephen,  45  La.  Ann.  702. 

Michigan.  —  People  v.  Van  Alstine, 
57  Mich.  74. 

Mississippi. — Harrington  v.  State,  54 
Miss.  490. 

Missouri. — State  v.  Watson,  65  Mo. 
115;  State  V.  Fisher,  65  Mo.  438;  State 
V.  Rucker,  93  Mo.  88;  State  v.  Rowlen, 
114  Mo.  626. 

Nevada.  —  State  v.  McKiernan,  17 
Nev.  227. 

New  Jersey. — West  v.  State,  22  N.  J. 
L.  212. 

New    York. — People  v.   Rynders,   12 


Wend.  (N.  Y.)  425;  Holmes  v.  People, 
15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  154. 

North  Carolina.  —  State  v.  Gardiner, 
I  Ired.  L.  (N.  Car.)  27:  State  v.  Mor- 
gan, 2  Dev.  &  B.  L.  (N.  Car.)  348. 

Ohio. — Poage  v.  Siate,  3  Ohio  St.  229. 

South  Carolina. —  State  v.  Foster,  3 
McCord.  L.  (S.  Car.)  442. 

Tennessee.  —  Croxdale  v.  State,  I 
Head  (Tenn.)  139. 

Texas. — Labbaite  v.  State,  6  Tex. 
App.  257. 

Virginia.  —  Huffman  v.  Com.,  6 
Rand.  (Va.)  685. 

United  States. — U.  S.  v.  Jolly,  37  Fed. 
Rep.  108;  U.  S.  V.  Carll,  105  U.  S.  6ri. 

Indictment  Proceeding  upon  Statute 
Generally. — Where  the  indictment  pro- 
ceeds upon  a  statute,  the  charge  must 
generally  be  in  the  words  of  the  stat- 
ute. 2  Russell  on  Crimes  (9th  Am.  ed.) 
809;  State  V.  Fisher,  65  Mo.  438. 

Additional  Statement  of  Facts. — When 
an  indictment  in  its  recitals  complies 
with  the  legal  requirements  of  the  stat- 
ute under  which  it  is  drawn,  an  addi- 
tional statement  of  facts  to  supplement 
the  recitals  need  not  be  set  forth  with 
technical  precision.  State  v.  Stephen, 
45  La.  Ann.  702. 

Kaine  Statute. — The  Maine  statute  in 
relation  to  forgery  does  not  repeal  the 
common  law,  but  merely  prescribes  a 
different  punishment  in  the  cases  enu- 
merated therein.  State  v.  Kimball,  50 
Me.  409. 

Massachusetts  Statute. — The  common 
law  relating  to  forgery  is  not  super- 
seded by  Massachusetts  Rev.  Stat.,  c. 
127;  but  any  forgery  which  is  not  enu- 
merated  in  that  chapter  is  still  indict- 
able at  common  law.  Com.  v.  Ayer,  3 
Cush.  (Mass.)  150. 

Louisiana.  —  In  Louisiana,  the  com- 
mon-law requirements  as  to  the  fram- 
ing of  indictments  have  been  relaxed, 
and  it  is  sufficient  to  charge  the  crime 
in  the  words  of  the  statute,  without 
setting  put  the  particular  acts  constitut- 
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it  is  not  absolutely  necessary  that  the  indictment  employ  the 
exact  words  of  the  statute,  for  it  is  well  settled  that  it  is  sufficient 
if  equivalent  terms  are  used.'  Where  the  indictment  substan- 
tially follows  the  language  of  the  statute,*  stating  all  the  circum- 
stances which  constitute  the  definition  of  the  offense  in  the  act, 
so  as  to  bring  the  defendant  precisely  within  the  same,  it  will  be 
sufficient.' 

b.  Limitations  of  Rule. —  On  the  other  hand,  there  are  limi- 
tations to  the  general  rule  laid  down  above,  and  where  the  statute 
simply  designates  the  offense,  and  does  not  in  express  terms 
name  its  constituent  elements,  the  indictment  must  sometimes 


ing  the  special  offense  charged  in  the 
indictment.  State  v.  Tisdale,  39  La. 
Ann.  476,  where  it  was  held  that  it  was 
not  necessary  to  "  charge  in  what  re- 
spect or  particular  the  writing  has  been 
forged,  i.  e.,  whether  the  name  was 
forged,  or  a  figure  altered  or  inserted, 
or  any  other  like  act  that  constitutes 
forgery,"  quoting  State  v.  McGrau,  37 
La.  Ann.  292. 

Compare  State  v.  Flint,  33  La.  Ann. 
1288,  where  it  was  held  that  it  is  settled 
law  in  Louisiana  that  in  an  indictment 
under  a  statute  providing  a  punish- 
ment for  the  commission  of  a  common- 
law  offense  it  is  insufficient  to  charge 
the  offense  in  the  statutory  terms 
alone,  but  all  the  essential  averments  in 
an  indictment  at  common  law  for  the 
same  offense  are  necessary. 

1.  Moore  v.  Com.,  92  Ky.  630;  State 
V.  Watson,  65  Mo.  T15;  Garmire  v. 
State,  104  Ind.  446;  Stare  v.  Miller,  98 
Ind.  70;  Croxdale  v.  State,  i  Head 
(Tenn  )  139;  Harrington  v.  State,  54 
Miss.  490. 

An  indictment  under  a  statute  which 
prohibits  the  passing,  uttering,  and 
publishing  of  forged  paper,  charged 
the  defendant  wi'.h  falsely,  etc.,  sell- 
ing, exchanging,  and  delivering  as 
true  a  forged  draft,  knowing  the  same 
to  be  forged,  and  with  intent  to  de- 
fraud, and  it  was  held  that  the  indict- 
ment may  use  words  other  than  those 
found  in  the  statute,  which  in  their 
common  acceptation  mean  the  same 
thing.     State  v.  Watson,  65  Mo.  115. 

An  indictment  for  fraudulently  pass- 
ing a  forged  paper  must  use  the  de- 
scriptive words  used  in  the  statute,  or 
words  exactly  equivalent.  Croxdale  7/. 
State,  I   Head  (Tenn.)  139. 

Substantially  SynonymouB.  —  While  it 
is  not  always  necessary  to  follow  the 
literal  language  of  the  act  in  framing 


indictments  for  statutory  offenses,  it  is 
essential  that  either  the  same  words,  or 
words  which  are  equivalent  in  mean- 
ing and  substantially  synonymous, 
shall  be  used.  Harrington  v.  State,  54 
Miss.  490. 

According  to  Legal  Effect.  —  It  is  usu- 
ally sufficient  if  the  information  is  so 
framed  that  the  offense  is  described  in 
the  words  of  the  statute,  or  according 
to  its  legal  effect  or  operation.  People 
V.  Van  Alstine,  57  Mich.  74. 

Dangerous  Practice. — All  the  elements 
necessary  to  constitute  the  crime  must 
be  averred;  in  other  words,  the  case 
must  be  clearly  brought  within  the 
statute.  To  do  this  it  is  generally 
necessary  to  use  the  words  of  the  stat- 
ute. There  is  great  danger  in  employ- 
ing what  are  supposed  to  be  convert- 
ible terms.  Nevertheless  the  precise 
words  are  not  always  indispensable. 
Poage  V.  State,  3  Ohio  St.  229. 

2.  State  V.  McKiernan,  17  Nev.  227; 
Moore  v.  Com.,  92  Ky.  633. 

In  State  v.  McKiernan,  17  Nev.  227, 
the  court  said:  "  It  is  true  that  an  in- 
dictment for  a  statutory  offense  should 
employ  such  words  as  may  be  neces- 
sary to  enable  the  court  to  determine 
upon  what  particular  provision  of  the 
statute  it  is  framed,  and  it  must  use  all 
the  words  which  are  essential  to  a  com- 
plete description  of  the  offense;  but,  as 
a  general  rule,  the  indictment  will  be 
sufficient  if  the  offense  is  substantially 
set  forth,  though  not  in  the  precise 
words  of  the  statute." 

3.  People  V.  Eppinger,  105  Cal.  36, 
State  V.  Foster,  3  McCord  L.  (S.  Car.) 
442.  And  see  generally  upon  this  sub- 
ject, the  article  Indictments. 

Forgery  is  a  statutory  offense,  and 
the  charge  against  the  accused  must  be 
found  within  the  terms  of  the  statute. 
People  V,  Eppinger,  105  Cal.  36. 
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be  expanded  beyond  the  statutory  terms.* 

Conclusion  Against  Statute. — Where  the  writing  set  forth  in  the 
indictment  is  such  an  instrument  as  will  constitute  a  forgery  at 
common  law,  a  conclusion  "against  the  form  of  the  statute" 
may  be  rejected  as  surplusage,  and  the  defendant  punished  as  for 
a  misdemeanor  at  common  law.* 


1.  State  V.  Gavigan,  36  Kan.  322; 
State  V.  Foster,  30  Kan.  365. 

In  U.  S.  V.  Carll,  105  U.  S.  612,  Mr. 
Justice  Gray  said:  "  In  an  indictment 
upon  a  statute,  it  is  not  sufficient  to  set 
forth  the  offense  in  the  words  of  the 
statute,  unless  those  words  of  them- 
selves fully,  directly,  and  expressly, 
without  any  uncertainty  or  ambiguity, 
set  forth  all  the  elements  necessary  to 
constitute  the  offense  intended  to  be 
punished;  and  the  fact  that  the  statute 
in  question,  read  in  the  light  of  the 
common  law,  and  of  other  statutes  on 
the  like  matter,  enables  the  court  to 
infer  the  intent  of  the  legislature,  does 
not  dispense  with  the  necessity  of 
alleging  in  the  indictment  all  the  facts 
necessary  to  bring  the  case  within  that 
intent." 

No  Sufficient  Words  in  Statute. — 
Though,  as  a  general  rule,  it  is  suffi- 
cient to  charge  a  statutory  offense  in 
the  words  of  the  statute,  yet  this  rule 
does  not  apply  where  there  are,  in  the 
language  of  the  statute,  no  sufficient 
words  to  define  any  offense.  Harring- 
ton V.  State,  54  Miss.  490. 

General  and  Specific  Terms.  —  Where 
the  statute  creating  or  defining  an 
offense  uses  a  general  term  succeeded 
or  preceded  by  terms  more  specific  or 
precise,  an  indictment  using  only  the 
general  term  is  insufficient.  Horton  v. 
State.  53  Ala.  488. 

2.  State  V.  Lamb,  65  N.  Car.  419; 
State  V.  Covington,  94  N.  Car.  913; 
People  V.  Hoag,  2  Park  Cr.  Rep. 
(Oneida  Oyer  and  T.  Ct.)  36;  State  v. 
McLearn,  i  Aik.  (Vt.)  311;  i  Chitty's 
Crim.  Law  289. 

An  indictment  for  forgery  under  a 
statute,  and  concluding  contra  formam 
statuti,  was  held  a  good  indictment  for 
a  misdemeanor  at  common  law,  the 
words  contra  formam  statuti  being  re- 
jected as  surplusage.  State  v.  Mc- 
Learn, I  Aik.  (Vt.)  311;  I  Chitty's 
Crim.  Law  290. 

Order  for  Ooods  —  Defective  Allegation 
under  Statute. —  An  indictment  for  forg- 
ing an  "  order  for  delivery  of  goods," 
drawn  under  a  statute,  but  failing  to 


allege  that  the  order  was  drawn  by  a 
person  having  a  disposing  power  over 
the  goods,  upon  a  person  under  obliga- 
tion to  obey,  is  defective.  But  in  such 
case  a  conviction  will  be  sustained 
for  the  offense  at  common  law.  State 
V.  Leak,  80  N.  Car.  403. 

Offense  Charged,  Not  Crime  under  Stat- 
ute.— When  an  indictment  for  forgery 
sets  out  the  forged  instrument  in  full, 
and  it  appears  that  the  forgery  is  one 
that  is  punishable  at  common  law, 
though  not  under  the  statute  under 
which  the  prisoner  is  indicted,  judg- 
ment may  be  pronounced,  after  convic- 
tion, for  the  common-law  offense;  the 
conclusion  "  against  the  statute,"  etc., 
being  rejected  as  surplusage.  State  v. 
Lamb,  65  N.  Car.  419. 

Arrest  of  Judgment. —  If  an  indict- 
ment for  forgery  contains  such  a 
charge  as  amounts  to  that  crime  at 
c?)mmon  law,  judgment  will  not  be 
arrested,  although  the  prisoner  be  in- 
dicted under  a  statute.  State  v. 
Walker,  Term  (N.  Car.)  229. 
'  Does  Not  Aid  Defective  Statement. — A 
conclusion  "  contrary  to  the  form  of 
the  statute,  etc.,"  will  not  aid  the  de- 
fective statement  of  the  crime.  Not 
even  the  fullest  description  of  the 
offense,  even  in  the  terms  of  a  legal 
definition,  will  be  sufficient,  without 
keeping  close  to  the  expressions  of  the 
statute.  State  v.  Foster,  3  McCord  L. 
(S.  Car.)  442. 

Conclusion  Against  the  English  Stat- 
ute. —  An  indictment  concluding 
"  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
made  of  force  in  the  state  aforesaid," 
cannot  be  sustained  under  an  Act  of 
Assembly  of  South  Carolina,  although 
it  be  entitled  "  an  act  for  putting  in 
force  "  certain  English  statutes,  and  the 
English  statute  relating  to  the  offense 
be  copied  nearly  verbatim  in  the  Act  of 
Assembly.  State  v.  Holley,  i  Brev.  (S. 
Car.)  35. 

General  Conclusion  Against  the  Statute. 
—  If  an  indictment  concludes  "  against 
the  peace  and  dignity  of  the  State."  it 
is  not  necessary  that  each  count  should 


9  Encyc.  PI.  &  Pr.  —  39 
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IV.  Verdict. —  The  verdict  of  the  jury  must  be  definite  and 
certain  ;  and  when  the  indictment  contains  more  than  one 
count,  and  the  conviction  is  not  upon  the  whole  indictment,  the 
verdict  should  state  distinctly  upon  which  count  the  defendant 
is  convicted  and  upon  which  acquitted.*  The  jury  must  find  by 
their  verdict  all  the  essential  elements  of  the  crime  as  set  out  in 
the  indictment.* 

Degree  of  Crime.— Where  all  the  counts  in  the  indictment  charge 
the  same  degree  of  forgery,  or  where  there  is  only  one  count,  a 
general  verdict  not  specifying  the  degree  is  sufficient.' 


so  conclude.     McGuire  v.  State,  37  Ala. 
161. 

1.  Thus,  in  the  case  of  Cocke  v. 
Com.,  13  Gratt,  (Va.)  750,  the  defend- 
ant was  indicted  in  two  counts,  one  for 
forging  a  note  and  the  other  for  forg- 
ing an  indorsement  of  a  note.  The 
jury  returned  a  verdict  of  not  guilty  on 
the  first  count,  and  said:  "  On  the  sec- 
ond, namely,  that  of  uttering  a  negoti- 
able note,  knowing  it  to  be  forged,  we 
find  the  prisoner  guilty,  and  affix  his 
sentence  to  imprisonment,"  etc.  This 
was  held  too  uncertain  to  warrant  a 
sentence.  See  also  Couch  v.  State,  28 
Ga.  368. 

So  where  the  indictment  containecj 
a  count  for  forging  and  counterfeiting  a 
note,  and  a  count  for  feloniously  using 
and  employing  as  true  a  counterfeit 
note,  and  the  verdict  found  the  defend- 
ant guilty  of  forgery  as  alleged  in 
the  indictment,  it  was  held  that  an  ac- 
quittal should  be  entered  upon  the  sec- 
ond count.  Page  v.  Com.,  g  Leigh 
(Va.)  683. 

2.  Where  to  complete  the  offense  of 
uttering  a  forged  instrument  it  must 
have  been  published  as  true  by  a 
party  knowing  it  to  be  fraudulent,  and 
with  intent  to  defraud  some  one,  it 
was  held  that  a  failure  of  the  jury  to 
find  these  facts  would  render  their  ver- 
dict a  nullity  upon  which  no  judgment 
could  be  rendered  but  one  of  acquittal. 
Couch  V.  State,  28  Ga.  367. 

In  State  v.  Fuller,  i  Bay  (S.  Car.) 
245,  I  Am.  Dec.  610,  a  special  verdict 


stating  the  passing  of  a  forged  note, 
*'  knowing  of  the  forgery,"  was  held 
sufficient  to  warrant  a  judgment  on  the 
verdict,  although  such  verdict  did  not 
express  that  it  was  done  with  a  fraudu- 
lent intention;  for,  said  the  court,  "  The 
intent  is  only  matter  of  circumstance, 
which  naturally  follows  and  springs 
out  of  the  facts.  No  other  than  a 
fraudulent  intent  can  be  inferred  when 
a  man  makes  or  passes  a  false  deed 
as  and  for  a  true  one." 

3.  Wright  V.  State,  79  Ala.  262; 
Anderson  v.  State,  65  Ala.  553. 

In  Rounds  v.  State,  78  Me.  42,  a  gen- 
eral verdict  was  rendered  against  a  de- 
fendant accused  of  forging  an  order  on 
a  bank;  one  count  alleged  the  intent  to 
have  been  to  defraud  the  bank,  and 
other  counts  to  dtfraud  the  pretended 
drawer  of  the  order,  and  after  verdict 
the  first  named  count  was  removed  by 
nolle  prosequi.  It  was  held  that  thereby 
the  record  was  not  rendered  erron- 
eous, since  it  was  immaterial  whether 
the  jury  based  their  verdict  on  one 
count  or  on  all,  the  offense  being 
one  and  the  same  under  each  count, 
and  there  was  no  repugnancy  between 
the  same. 

In  Alabama,  upon  an  indictment  for 
forgery,  a  conviction  may  be  had  upon 
proof  that  the  defendant  uttered  and 
published  as  true  a  forged  instrument, 
knowing  it  to  be  forged.  Bishop  v. 
State,  30  Ala.  34;  McGuire  v.  State,  37 
Ala.  161;  Harrison  v.  State,  36  Ala. 
251;  Alabama  Code,  §§  3154,  3165. 
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FORMER   ADJUDICATION. 

By  E.  a.  Craighill,  Jr. 

I  Definition,  6ii. 
II.  The  Defense,  612. 

1.  How  Made,  612. 

a.  In  General,  612. 

b.  At  Common  Law,  613. 
In  General,  613. 
In  Particular  Actions,  615. 

c.  In  Equity,  6i6. 

d.  Under  the  Code,  617. 

e.  Where  Party  Has  No  Opportunity  to  Plead,  618. 

f.  Judgment  Rendered  after  Commetuement  of  Action^  619. 

g.  In  Justice' s  Court,  619. 

2.  When  Made,  619. 

m  Necessabt  Allegations  in  the  Flea,  619. 

1.  In  General,  619. 

2.  Judgment  on  the  Merits,  621. 

3.  Identity  of  Cause  of  Action,  622. 

a.  In  General,  622. 

b.  Setting  Out  the  Record,  625. 

4.  Identity  of  Parties^  626. 

5.  Jurisdiction,  626. 

6.  Foreign  Judgments,  627. 

rv.  Reply  to  the  Plea,  627. 
V.  Tkial  of  the  Issue,  629. 

CROSS-REFERENCE. 

As  to  Former  Adjudication  in  Criminal  Case,  see  post,  article  FORMER 
CONVICTION  OR  ACQUITTAL. 

I.  Definition. —  Former  adjudication  is,  when  pleaded,*  a  plea 
in  bar  of  the  further  prosecution  of  a  suit,*  on  the  ground  that 

1.  As  to  the  proper  mode  of  raising  Walker,  23  Ala,  155;  Sanford  z/.  Cloud, 
the  defense,  see  infra,  II.   i.  The  De-     17  Fla.  547. 

■fense  —  How  Made.  In  Harvey  v.  State,  94  Ind,  159,  the 

2.  A  Former  Adjadication  is  Pleadable  court  said:  "  It  is  quite  clear  that  it 
In  Bar  and  Not  in  Abatement. —  King  v.  was  not  proper  to  plead  the  judgment 
Hoare,    13    M.   &.   W.   494;    Fields   v.  as  matter  in  abatement,  for.  if  the  judg- 
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the  same  subject-matter  has  been  already  litigated  between  the 
same  parties,  or  their  privies,  and  a  judgment  rendered  on  the 
merits  of  the  case. 

n.  The  Defense — 1.  How  Made  —  a.  In  General. — The 
courts  are  widely  divided  as  to  the  proper  manner  of  raising  this 
defense ;  some  of  them  holding  that,  where  there  is  an  opportunity 
to  plead  the  former  adjudication,*  it  must  be  specially  pleaded, 
while  others  hold  it  to  be  conclusive  when  introduced  in  evidence 
under  the  general  issue.*  The  latter,  though  opposed  by  many 
high  authorities,  would  seem  the  better  doctrine.' 

Waiver  of  Special  Plea. — Where  no  objection  is  made  to  the  intro- 
duction of  a  former  adjudication  under  the  general  issue,  the 
objection  is  deemed  waived.* 


ment  pleaded  constituted  any  defense 
at  all,  it  was  in  bar,  and  not  in  abate- 
ment. A  judgment  is  properly  pleaded 
in  bar,  for,  if  binding  upon  the  parties, 
it  doestnuch  more  than  abate  the  pend- 
ing action;  it  puts  an  end  to  the  con- 
troversy." 

In  Palethorp  v.  Whitaker,  9  Phila. 
(Pa.)  272,  it  was  held  that  a  plea  that 
the  plaintiff's  cause  of  action  was,  in  a 
former  action  by  the  defendant  against 
the  plaintiff,  pleaded  by  the  plaintiff  as 
a  set-off,  and  adjudicated  in  that  action, 
is  a  plea  in  bar  and  not  in  abatement. 

1.  For  the  practice  in  cases  where 
there  is  no  opportunity  to  plead  the  de- 
fense, see  infra,  II.  \.  e.  Where  Party 
Has  No  Opportunity  to  Plead. 

2.  See  the  following  sections  of  this 
article. 

Difference  in  Effect  of  Judgment  and 
Verdict  in  Former  Suits. — When  a  ver- 
dict is  given  in  evidence  merely,  and  is 
not  or  cannot  be  pleaded  by  way  of 
estoppel,  it  is  not  clear  that  it  is  ever 
conclusive;  indeed,  the  better  opinion 
seems  to  be  that  it  is  merely  evidence 
to  be  weighed  by  a  jury  in  connection 
with  other  evidence.  Not  so  with  judg- 
ments, for  in  many  cases  they  are  con- 
clusive when  given  in  evidence.  Betts 
V.  Starr,  5  Conn.  550. 

3.  I  Greenl.  Ev.,  §  531;  i  Freeman 
on  Judgments,  §  284. 

In  Marsh  v.  Pier,  4  Rawle  (Pa.)  288, 
the  court,  in  discussing  the  conclusive- 
ness of  a  former  adjudication  when  in- 
troduced under  the  general  issue,  said: 
"  The  propriety  of  those  decisions 
which  *  *  *  have  held  that  the 
jury  were  not  absolutely  bound  by 
such  judgment  because  it  was  not 
pleaded,  may  well  be  questioned.  The 
maxim  nemo  debet  bis   vexari,  si  constet 


curia:  quod  sit  pro  una  et  eadam  caUsa, 
being  considered,  as  doubtless  it  was, 
established  for  the  protection  and 
benefit  of  the  party,,  he  may  therefore 
waive  it;  and  unquestionably,  so  far  as 
he  is  individually  concerned,  there  can 
be  no  rational  objection  to  his  doing 
so.  But  then  it  ought  to  be  recollected 
that  the  community  has  also  an  equal 
interest  and  concern  in  the  matter,  on 
account  of  its  peace  and  quiet,  which 
ought  not  to  be  disturbed  at  the  will 
and  pleasure  of  every  individual  in 
order  to  gratify  vindictive  and  litigious 
feelings.  Hence  it  would  seem  to  fol- 
low that  wherever,  on  the  trial  of  a 
cause,  from  the  state  of  the  pleadings 
in  it,  the  record  of  a  judgment  ren- 
dered by  a  competent  tribunal  upon 
the  merits  in  a  former  action  for  the 
same  cause,  between  the  same  parties  or 
those  claiming  under  them,  is  properly 
given  in  evi^dence  to  the  jury,  it  ought 
to  be  considered  conclusively  binding 
on  both  court  and  jury,  and  to  preclude 
all  further  inquiry  in  the  cause;  other- 
wise the  rule  or  maxim  expedit  reipub- 
liccB  ut  sit  finis  litium,  which  is  as  old  as 
the  law  itself,  and  a  part  of  it,  will  be 
exploded  and  entirely  disregarded. 
But  if  it  be  part  of  our  law,  as  seems 
to  be  admitted  by  all  that  it  is,  it 
appears  to  me  that  the  court  and  jury 
are  clearly  bound  by  it,  and  not  at 
liberty  to  find  against  such  former  judg- 
ment. A  contrary  doctrine,  as  it  seems 
to  me,  subjects  the  public  peace  and 
quiet  to  the  will  or  neglect  of  individ- 
uals, and  prefers  the  gratification  of  a 
litigious  disposition  on  the  part  of  suit- 
ors to  the  preservation  of  the  public 
tranquillity  and  happiness." 

4.    Flandreau    v.    Downey,    23    Cal. 
355. 
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Defense  Set  Tip  by  the  Plaintiff. — Although  the  defense  is  usually  raised 
by  the  defendant,  it  is  also  open  to  the  plaintiff.* 

A  Motion  to  Dismiss  is  not  a  proper  mode  of  raising  the  defense  of 
former  adjudication.* 

Demurrer. — When  the  estoppel  plainly  appears  upon  the  face  of 
a  complaint,  the  defense  may  be  made  by  demurrer.' 

b.  At  Common  Law  —  (i)  In  General. —  in  England  the  doc- 
trine is  well  settled  that  a  former  adjudication,  to  be  conclusive, 
must  be  specially  pleaded,  if  there  is  an  opportunity  for  pleading 
it.*  It  may  be  introduced  in  evidence  under  the  general  issue, 
but  will  not  then  be  conclusive.* 


1.  For  cases  where  former  adjudica- 
tion has  been  set  up  by  the  plaintiff, 
see  Clink  v.  Thurston,  47  Cal.  29; 
Wixson  V.  Devine,  67  Cal.  341 ;  Greenup 
V.  Crooks,  50  Ind.  410;  Young  v.  Brehe, 
ig  Nev.  379;  White  v.  Coatsworth,  6  N. 
Y.  137;  Fanning  v.  Hibernia  Ins.  Co., 
37  Ohio  St.  344;  Philipowski  v.  Spen- 
cer, 63  Tex.  604;  Isaacs  v.  Clark,  12  Vt. 
692;  Bogle  V.  Conway,  3  Call.  (Va.)  i; 
Feversham  v.  Emerson,  11  Exch.  385. 

An  estoppel  by  adjudication  is 
equally  available  to  the  plaintiff  where 
the  circumstances  warrant  it,  as  when 
offered  by  a  defendant  as  a  matter  of 
course.  Union  Pac.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  57  111.  App.  430. 

Former  Adjudication  Set  Up  by  Plain- 
tiff,— In  an  action  of  ejectment,  where 
the  plaintiff  attempted  to  set  up  a  for- 
mer adjudication,  the  defendant  ob- 
jected that  there  was  "  no  allegation 
of  the  existence  of  the  record  in  the 
plaintiff's  complaint."  The  court  held 
that  the  record  could  be  introduced,  and 
in  deciding  the  point  said:  "  The  plea 
of  a  former  adjudication  could  have  no 
place  in  the  complaint.  It  was  an  ordi- 
nary complaint  in  ejectment.  The 
answer  presented  no  new  matter  which 
the  plaintiff  was  called  upon  to  contra- 
dict by  pleading.  *  *  *  The  estop- 
pel could  only  be  availed  of  by  the 
plaintiff  to  defeat  a  claim  of  right  or 
title  which  the  defendant  might  or 
might  not  prefer,  and  under  no  recog- 
nized system  of  pleading  could  it  be 
properly  presented  in  the  complaint." 
Clink  V.  Thurston,  47  Cal.  29. 

2.  Hax  V.  Leis,  i  Colo.  187;  Majors  v. 
Majors,  58  Miss.  806 

A  former  adjudication' of  the  cause 
of  action  is  not  proper  ground  of  a  mo- 
tion to  dismiss,  but  is  matter  of  de- 
fense.    Coffee  V.  Groover,  20  Fla.  64. 

3.  Greenup  v.  Crooks,   50  Ind.  410; 


Williams  v.  Cheatham,  (Ga.  1896)  25  S. 
E.  Rep.  698. 

4.  Note  to  Duchess  of  Kingston's 
Case,  2  Smith  L-  C.  823;  Vooght  v. 
Winch,  2  B.  &  Aid.  662;  Hooper 
V.  Hooper,  McClel.  &  Y.  509;  Hughes 
V.  Rees,  9  Ont.  Rep.  204;  Outram  v. 
Morewood,  3  East  346. 

In  an  Action  for  False  Imprisonment 
brought  by  the  master  of  a  man-of-war 
against  his  captain,  the  defendant 
pleaded  that  he  had  imprisoned  the 
plaintiff  in  order  to  bring  him  to  a 
court-martial  for  disobedience  of 
orders,  etc.  It  was  held  that  the  sen- 
tence of  the  court-martial  could  not  be 
received  as  conclusive  evidence  under 
such  pleadings,  but  should  have  been 
specially  pleaded  as  an  estoppel.  Han- 
naford  v.  Hunn,  2  C.  &  P.  148,  12  E.  C. 
L.  65. 

In  an  Action  for  Mesne  Profits,  a  judg- 
ment in  ejectment  is  not  conclusive 
evidence  of  title,  unless  it  be  pleaded 
by  way  of  estoppel.  Doe  v.  Huddert, 
2  C.  M.  &  R.  316. 

In  an  Action  of  Trespass  for  breaking 
and  entering  certain  land  of  the  plain- 
tiff, the  defendant  pleaded  liberum  tene- 
mentum  and  not  guilty,  on  which  pleas 
the  plaintiff  joined  issue.  At  the  trial 
the  plaintiff  attempted  to  set  up  a  for- 
mer award  as  conclusive  evidence.  It 
was  held  that  the  defense  should  have 
been  set  up  specially  by  way  of  repli- 
cation to  be  conclusive.  Feversham  v. 
Emerson,  11  Exch.  385. 

5.  Stafford  v.  Clark,  2  Bing.  377,  9  E. 
C.  L.  437;  Outram  v.  Morewood,  3  East 
346;  Vooght  V.  Winch,  2  B.  &  Aid.  662; 
Hooper  v.  Hooper,  McClel.  &  Y.  509; 
Hannaford  v.  Hunn,  2  C.  &  P.  148, 
12  E.  C.  L.  65;  Magrath  v.  Hardy,  4 
Bing.  N.  Cas.  782,  33  E.  C.  L.  522; 
Miles  V.  Rose,  5  Taunt.  705;  Doe  v. 
Huddart,  2  C.  M.  &   R.   316;     Fever- 
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In  the  United  States  there  is  considerable  conflict  of  opinion  as  to 
whether  the  defense  of  former  adjudication  must  be  set  up  by 
pleading,  or  will  be  conclusive  when  introduced  under  the  gen- 
eral issue.  All  the  decisions  in  the  federal  courts  allow  the 
defense  to  be  set  up  under  the  general  issue;  *  and  the  same  doc- 
trine obtains  in  several  of  the  states.*  On  the  other  hand,  it  is 
held  in  many  of  the  states,  that  where  there  is  an  opportunity 
for  pleading  a  former  adjudication,  it  will  not  be  conclusive  unless 
pleaded.' 


sham  V.  Emerson,  ii  Exch.  3S5;  Hughes 
V.  Rees,  gOnt.  Rep.  198;  i  Freeman  on 

iudgments,    ^  284.     But   see    Bird  v. 
Landall,    3    Burr.   1353;    Burrows    v. 
Jemino,  2  Stra.  733. 

Only  Evidence  for  the  Jury. — "  A  ver- 
dict obtained  by  the  defendant  in  a  for- 
mer action,  and  which,  if  pleaded  in 
bar,  would  be  an  estoppel,  when  given 
in  evidence  under  the  general  issue  is 
not  conclusive  against  the  plaintiff,  but 
only  evidence  to  go  to  the  jury." 
Vooght  V.  Winch,  2  B.  &  Aid.  662. 

1.  Ridgway  v.  Ghequier,  i  Cranch  (C. 
C.)  87 ;  Young  v.  Black,  7  Cranch  (U.  S.) 
565;  Welsh  V.  Lindo,  i  Cranch  (C.  C.) 
508;  Stone  V.  Stone,  2  Cranch 
(C.  C.)  119;  Mason  v.  Eldred,  6  Wajl. 
(U.  S.)  231;  Bartels  v.  Schell,  16  Fed. 
Rep.  341. 

2.  Alabama. —  Cook  v.  Field,  3  Ala. 
53;  Cannon  v.  Brame,  45  Ala.  262. 

Connecticut. —  Betts  v.  Starr,  5  Conn. 
550. 

Florida.  —  Little  v.  Barlow,  37  Fla. 
232,  where  the  court  held  that  when 
given  in  evidence  under  the  general 
issue  the  former  adjudication  "is  as 
conclusive  a  bar  *  *  *  as  though 
it  had  been  urged  by  special  plea  in 
bar." 

Kentucky. — Lampton  v.  Jones,  5  T. 
B.  Mon.  (Ky.)  235;  and  see  Cook  v. 
Vimont,  6  T.  B.  Mon.  (Ky.)  284. 

Maine. — Walker  v.  Chase,  53  Me. 
258;  Whiting  V.  Burger,  78  Me.  287.  • 

Maryland. —  Shafer  v.  Stonebraker, 
4  Gill.  &  J.  (Md.)  345;  Beall  v.  Pearre, 
12  Md.  550. 

Missouri.  —  Hempstead  v.  Stone,  2 
Mo.  65;  Offutt  V.  John,  8  Mo.  120. 

New  Hampshire.  —  Chamberlain  v. 
Carlisle,  26  N.  H.  540;  Gove  v.  Lyford, 
44  N.  H.  528. 

New  York. —  In  this  state  the  weight 
of  common-law  authority  holds  that  a 
former  adjudication  must  be  pleaded; 
but  the  following  authorities  hold  it  to 
be  conclusive  under  the  general  issue, 


owing  to  the  nature  of  the  action: 
Young  V.  Rummell,  2  Hill  (N.  Y.)  478; 
Burt  V.  Sternburgh,  4  Cow.  (N.  Y.) 
559;  Woodz/.  Jackson,  8  Wend.  (N.  Y.) 
9;  Niles  V.  Totman,  3  Barb.  (N. 
Y.)  594;  Ehle  V.  Bingham,  7  Barb. 
(N.  Y.)  494.  For  cases  contra,  see  the 
next  note.  As  to  present  rule  under 
the  Code,  see  infra,  W.  i.  d.  Under  the 
Code. 

Ohio.  —  Reynolds  v.  Stansbury,  20 
Ohio  344. 

Pennsylvania. —  Cist  v.  Zeigler,  16  S, 
&  R.  (Pa.)  282;  Kilheffer  v.  Herr,  17 
S.  &  R.  (Pa.)  319;  Marsh  v.  Pier,  4  Rawle 
(Pa.)  273;  Gilchrist  v.  Bale,  8  Watts 
(Pa.)  355;  Man  v.  Drexel,  2  Pa.  St 
202;  Carvill  v.  Garrigues,  5  Pa.  St 
152;  Finley  v.  Hanbest,  30  Pa.  St.  190 
Westcott  V.  Edmunds,  68  Pa.  St.  34 
But  see  Smith  v.  Elliott,  9  Pa.  St.  345 

South  Carolina.  —  See  Jones  v. 
Weathersbee,  4  Strobh.  L.  (S.  Car.)  50 

Tennessee. — Warwick  v.  Underwood, 
3  Head  (Tenn.)  238;  Renkert  v.  Elliott, 
II  Lea  (Tenn.)  235;  Fowlkes  v.  State, 
14  Lea  (Tenn.)  14.  But  see  Estill  v. 
Taul,    2   Yerg.  (Tenn.)  467. 

Vermont. — Gray  v.  Pingry,  17  Vt. 
419;  Whitney  v.  Clarendon,  18  Vt. 
252;  Mussey  v.  White,  58  Vt.  45;  Per- 
kins V.  Walker,  19  Vt.  144. 

Foreign  Judgment. — The  exemplifica- 
tion of  a  judgment  in  replevin,  ren- 
dered in  the  Circuit  Court  of  Florida, 
is  conclusive  in  Alabama  in  a  suit  be- 
tween the  same  parties  and  upon  the 
same  cause  of  action,  although  given 
in  evidence  under  the  general  issue. 
Cannon  v.  Brame,  45  Ala.  262. 

In  Maine  a  foreign  judgment  may 
either  be  pleaded  specially,  or  it  may 
be  proved  under  the  general  issue. 
Whiting  V.  Burger,  78  Me.  287. 

3.  Connecticut. — Church  v.  Leaven- 
worth, 4  Day  (Conn.)  274. 

Illinois. — Wann  v.  McNulty,  7  111. 
355;  Hahn  v.  Ritter,  12  111.  80.  But 
see    Gray   v.   Gillilan,    15    111.   454,   in 
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(2)  In  Particular  Actions. — As  has  been  before  stated,  the  deci- 
sions on  this  subject  are  in  irreconcilable  conflict.  However,  it 
may  be  laid  down  as  a  general  rule,  that  in  those  actions  in  which 
other  matters  may  be  proved  under  the  general  issue  in  discharge 
of  the  action,  a  former  adjudication  need  not  be  pleaded,  but  may 
be  introduced  under  the  general  issue.* 

In  Assumpsit  the  courts  are  almost  unanimous  in  allowing  a  for- 
mer adjudication  to  be  introduced  in  evidence  under  the  general 
issue,  in  that  case  holding  it  to  be  as  conclusive  as  if  pleaded.* 


which  the  two  cases  cited  above  were 
apparently  overlooked. 

Indiana.  —  Picquet     v.     McKay,     2 
Blackf.   (Ind.)  465;    Haller   v.    Pine,  8  . 
Blackf.  (Ind.)  175. 

Iowa.  —  Van  Orman  v.  Spafford,  16 
Iowa  186;  Cooley  v.  Brayton,  16  Iowa 
10.  But  see  George  v.  Gillespie,  i 
Greene  (Iowa)  421. 

Louisiana. —  Dwight  v.  Simon,  4  La. 
Ann.  490;  Mitchell  v.  Levi,  28  La.  Ann. 
946;  Sample  v.  Scarborough,  44  La. 
Ann.  288. 

Massachusetts.  —  Foye  v.  Patch,  132 
Mass.  109;  Richardson  v,  Boston,  19 
How.  (U.  S.)  263. 

Michigan.  —  Tabor  z*.  Van  Vranken, 
39  Mich.  793;  Briggs  v.  Milburn,  40 
Mich.  512;  Porter  v.  Leache,  56  Mich. 
40. 

New  York.  —  Miller  v.  Manice,  6 
Hill  (N.  Y.)  114;  Fowler  v.  Halt,  10 
Johns.  (N.  Y.)  Ill;  Dexter  z/.  Hazen, 
ID  Johns.  (N.  Y.)  246;  Jackson  v.  Wood, 
3  Wend.  (N,  Y.)  27;  Coles  v.  Carter,  6 
Cow.  (N  Y.)  691.  For  authorities  con- 
tra, see  the  preceding  note. 

Virginia. —  Bogle  v.  Conway,  3  Call. 
(Va.)  i;  Cleaton  v.  Chambliss,  6  Rand. 
(Va.)  86.  But  see  Shelton  v.  Barbour, 
2  Wash.  (Va.)  64. 

Manner  of  Pleading.  —  In  Louisiana  a 
defendant  may  plead  a  former  adjudi- 
cation, either  by  way  of  exception  or 
in  the  answer.  The  plaintiff  must 
plead  it  either  by  exception  or  by  spe- 
cial plea.  Sample  v.  Scarborough,  44 
La.  Ann.  288. 

The  exception  of  res  judicata  can  be 
pleaded  for  the  first  time  before  the 
Supreme  Court  only  where  the  facts 
necessary  to  sustain  it  appear  from  the 
record.  Carpenter  v.  Beatty,  12  Rob. 
(La.)  540. 

Under  Massachosetts  Oen.  Stat.,  c.  129, 
§  20,  every  substantive  fact  intended  to 
be  relied  on  in  avoidance  of  the  action 
must  beset  forth  in  the  answer  in  clear 
and  precise  terms.  In  consequence  of 
this    chapter    a    former    adjudication 


must  always  be  set  forth  in  the  an- 
swer.    Foye  V.  Patch,  132  Mass.  109. 

In  New  York.  —  "  The  general  rule 
unquestionably  is,  that  where  the  party 
in  whose  favor  the  former  verdict  and 
judgment  were  rendered,  wishes  to 
rely  on  them  as  a  conclusi-'e  bar,  or 
as  an  estoppel,  he  must  plead  such  for- 
mer judgment  in  bar  if  he  has  an 
opportunity  to-do  so."  Walworth,  Ch., 
in  Miller  v.  Manice,  6  Hill  (N.  Y.)  125. 

But  the  rule  does  not  extend  to  such 
actions  as  assumpsit  or  ejectment.  See 
the  next  section. 

1.  "  The  defendant  may  give  the 
judgment  in  evidence  under  the  gen- 
eral issue  in  those  cases  where  other 
matters  in  discharge  of  the  action  can 
be  proved  under  that  issue ;  as,  in  eject- 
ment, assumpsit,  and  actions  on  the 
case,  or  where  he  is  sued  for  an  act 
done  as  a  public  officer,  and  is  not, 
therefore,  required  to  plead  specially." 
Bronson,  J.,  in  Young  v.  Rummell,  2 
Hill(N.  Y.)478. 

Equitable  Defense.  —  Where  a  former 
adjudication  is  relied  upon  as  having 
determined  the  entire  merits  of  the 
controversy  now  in  hand,  it  need  not 
be  pleaded  as  an  estoppel,  but  may  be 
treated  as  an  equitable  defense,  like 
payment,  etc.,  and  in  some  actions,  as 
assumpsit,  etc.,  may  be  given  in  evi- 
dence under  the  general  issue.  Gray 
V.  Pingry,  17  Vt.  419. 

2.  Alcibama. — Cook  v.  Field,  3  Ala.  53. 
Florida. — Little   v.   Barlow,    37   Fla. 

232. 

Kentucky. — Lampton  v.  Jones,  5  T. 
B.  Mon.  (Ky.)  235. 

Afissouri. — Hempstead  v.  Stone,  2 
Mo.  65. 

iVc7v  York. — Young  v.  Rummell,  2 
Hill(N.  Y.).478;  Wood  v.  Jackson,  8 
Wend.  (N.  Y.)  9. 

Ohio.  —  Reynolds  v.  Stansbury,  20 
Ohio  344. 

Pennsylvania. — Carvill  v.  Garrigues, 
5  Pa.  St.  152;  Finley  v.  Hanbest,  30 
Pa.  St.  190. 
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In  Actions  on  the  Case  former  adjudication  is  generally  held  to  be 
conclusive  when  given  in  evidence  under  the  general  issue.^ 

In  Actions  of  Trespass  it  seems  that  a  former  adjudication  must  be 
pleaded,  and  cannot  be  admitted  under  the  general  issue.* 

Other  Actions  and  Proceeding. — Former  adjudication  has  been  held 
to  be  conclusive  when  set  up  under  the  general  issue  in  an  action 
for  damages  for  breach  of  warranty,'  in  debt,*  in  ejectment,*  in 
replevin,*  and  in  audita  querela  proceedings."' 

c.  In  Equity. —  In  equity,  the  defense  of  former  adjudication, 
to  bar  a  hearing  on  the  merits,  must  always  be  set  up  by  proper 
averments  in  the  pleadings,**  and  a  defendant  cannot  present  the 
question  by  a  motion  to  dismiss  the  bill.*     However,  it  has  been 


Vermont. — Gray  v.  Pingry,  17  Vt.  419. 
United     States. — Ridgway     v.     Ghc- 

auier,  I  Cranch  (C.  C.)  87;  Young  v. 
lack,  7  Cranch  (U.  S.)  565;  Stone  v. 
Stone,  2  Cranch  (C.  C.)  119;  Bartels  v. 
Schell,  16  Fed.  Rep.  341. 

In  an  action  of  assumpsit  anything 
which  shows  that  the  plaintiff  had  no 
subsisting  cause  of  action  may  be 
given  in  evidence  under  the  general 
issue.  Therefore  a  former  adjudica- 
tion is  conclusive  when  given  under 
the  general  issue  of  non  assumpsit, 
Niles  V.  Totman,  3  Barb.  (N.  Y.)  594. 

"  The  issue  of  non  assumpsit  is  very 
broad, and  permits  almost  every  defense 
to  be  given  in  evidence,  which  goes  to 
show  that  the  defendant  is  discharged 
from  the  payment  of  the  debt.  Not  only 
anything  which  goes  to  show  that  the 
consideration  is  vicious,  or  has  failed, 
but  after  the  consideration  is  shown  to 
be  a  valid  one,  that  which  tends  to 
release  the  defendant  from  the  promise, 
*  *  *  may  be  relied  on.  A  former 
recovery  is  within  the  rule."  Cook  v. 
Vimont,  6  T.  B.  Mon.  (Ky.)  284. 

Contra  —  Illinois.  —  A  former  verdict 
and  judgment,  when  given  in  evidence 
under  the  plea  of  non  assumpsit,  has 
not  the  same  controlling  influence  in 
the  case  as  when  specially  pleaded. 
In  the  former  case  it  is  but  prima  facie 
evidence;  in  the  latter,  it  is  conclusive 
and  a  complete  bar.  Wann  v.  Mc- 
Nulty,  7  111.  355. 

1.  Kilheffer  v.  Herr,  17  S.  &  R.  (Pa.) 
319;  Gilchrist  v.  Bale,  8  Watts  (Pa.) 
355;  Whitney  v.  Clarendon,  18  Vt.  252. 

Contra.  —  Richardson  v.  Boston,  19 
How.  (U.  S.)  263,  decided  according  to 
the  Massachusetts  practic'e;  Smith  v. 
Elliott,  9  Pa.  St.  345. 

2.  Coles  V.  Carter,  6  Cow.  (N.  Y.)  691 ; 
Young  V.  Rummell,  2  Hill  (N.  Y.)  478; 
Hahn  v.  Ritter,  12  111.  80. 


Contra.  —  In  an  action  of  trespass 
quare  clausum  /regit,  it  was  held  that  a 
former  judgment  of  a  court  of  concur- 
rent jurisdiction  was,  whether  pleaded 
or  given  in  evidence,  conclusive  be- 
tween the  same  parties,  upon  the  same 
matter  directly  in  question  in  another 
court.  Burt  v.  Sternburgh,  4  Cow. 
(N.  Y.)  559- 

3.  Ehle  V.  Bingham,  7  Barb.  (N.  Y.) 

494- 

4.  Welsh  V.  Lindo,  i  Cranch  (C.  C.) 
508. 

6. 
6. 
282. 
7. 
8. 


Westcott  V.  Edmunds,  68  Pa.  St.  34. 
Cist  V.   Zeigler,   16  S.   &  R.  (Pa.) 


Mussey  v.  White,  58  Vt.  45. 
Galloway  v.  Hamilton,  i  Dana 
(Ky.)  576;  Lyon  v.  Tallmadge,  14 
Johns.  (N.  Y.)  511;  Ferguson  v.  Miller, 
5  Ohio  460;  Jourolmon  v.  Massengill, 
86  Tenn.  81. 

Cannot  be  Belied  on  in  Evidence. —  The 
defense  of  res  adjudicata  must,  in 
equity,  be  specially  pleaded  in  bar,  or 
relied  on  in  the  answer;  appearing  in 
neither  bill,  plea,  nor  answer,  it  cannot 
be  relied  upon  in  the  evidence.  Turley 
V.  Turley,  85  Tenn.  252. 

Failure  to  Plead  —  No  Bar. —  Where, 
to  a  bill  by  the  next  of  kin  against  the 
executors  and  legatees,  the  latter  re- 
lied upon  a  former  decree,  pronounced 
in  a  cause  between  the  same  plaintiff 
and  the  executors,  commenced  after  the 
legal  estate  of  the  legatees  was  com- 
plet*,  but  the  executors  did  not  plead 
it  nor  in  any  way  rely  upon  it,  the 
decree  was  held  not  to  be  a  bar.  Red- 
mond  V.  Coffin,  2   Dev.    Eq.  (N.  Car.) 

437. 

Set  Up  by  Answer. — The  proper  mode, 
in  chancery,  of  setting  up  a  bar  by  for- 
mer decision  is  by  answer.  Givens  v. 
Peake,  i  Dana  (Ky.)  225. 

9.  Majors  v.  Majors,  58  Miss.  806. 
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held,  that  where  the  bill  itself  sets  forth  the  former  adjudication, 
the  objection  may  be  taken  by  demurrer.* 

d.  Under  the  Code. —  In  those  states  in  which  the  code  pro- 
cedure is  used,  a  former  adjudication  is  held  to  be  embraced  by 
the  requirement  that  "  new  matter  "  must  be  set  up  in  the  answer. 
And,  therefore,  to  be  available  as  a  defense  it  must  be  pleaded.* 


1.  Davis  V.  Hall,  4  Jones  Eq.  (N. 
Car.)  403,  wherein  it  was  held  that 
where  the  bill  itself  sets  forth  the  sub- 
stance of  the  pleadings  in  the  former 
suit,  and  the  decree  given  in  it,  and 
prays  a  discovery  of  facts  contrary  to 
the  declaration  then  made,  and  a  de- 
cree inconsistent  with  that  decree,  so 
that  there  is  no  need  of  a  plea  for  the 
purpose  of  identifying  the  parties  and 
the  subject  matter  of  the  second  suit 
as  being  the  same  with  those  of  the  for- 
mer, the  objection  may  be  taken  by 
demurrer. 

2.  California. — Piercy  v.  Sabin,  10 
Cal.  22;  Cave  v.  Crafts,  53  Cal.  135; 
Brown  w.  Campbell,  1 10  Cal.  644.  And 
see  Blood  v:  Marcuse,  38  Cal.  590. 

If  a  defendant  fails  to  plead  a  former 
adjudication,  he  cannot,  after  judg- 
ment has  gohe  against  him,  avail  him- 
self of  the  defense.  Brown  v.  Camp- 
bell, no  Cal.  644. 

Colorado. — Hax  v.  Leis,  i  Colo.  187. 

Georgia. — The  record  of  a  former  re- 
covery is  not  admissible  under  the  plea 
of  not  guilty.  The  general  issue  is  a 
denial  of  the  allegations  in  the  plain- 
tiff's declaration,  and  admits  only  such 
evidence  as  disproves  the  plaintiff's 
cause  of  action;  all  matters  in  satisfac- 
tion or  avoidance  must  be  specially 
pleaded.  Code,  §  3458.  The  record 
of  a  former  recovery  is  admissible 
under  a  special  plea  (however  vague) 
setting  up  a  former  suit,  unless 
objected  to  on  account  of  insufficiency 
in  the  plea;  and  if  that  were  the 
ground  of  objection  in  the  court  below, 
it  ought  so  to  appear  in  the  bill  of  ex- 
ceptions. A  mere  general  statement 
that  evidence  was  objected  to,  without 
the  specification  of  any  ground,  will 
not  reach  defective  pleading.  Jones 
V.  Lavender,  55  Ga.  228.  And  see 
Greaves  v.  Middlebrooks,  59  Ga.  240; 
Evans  v.  Birge,  11  Ga.  272. 

Indiana. — Norris  v.  Amos,  15  Ind. 
365;  Brady  v.  Murphy,  19  Ind.  258; 
Louisville,  etc.,  R.  Co.  v.  Cauley,  119 
Ind.  143;  Crum  v.  Rea,  14  Ind.  App. 
379.  But  see  Gavin  v.  Graydon,  41 
Ind.  566. 


Minnesota. — In  this  state,  a  former 
adjudication,  being  a  defense  in  the 
nature  of  a  confession  and  avoidance, 
is  "  new  matter  "  within  the  meaning 
of  the  code,  and  must  be  specially 
pleaded.  Bowe  v.  Minnesota  Milk 
Co.,  44  Minn.  460. 

Missouri. — Glenn  v.  Priest,  48  Fed. 
Rep.  19,  wherein  the  court  said: 
"  The  better  opinion  is  that  a  judg- 
ment cannot  be  given  in  evidence, 
either  to  support  the  defense  of  former 
recovery  or  to  show  that  a  given  ques- 
tion arising  in  a  suit  has  been  adjudi- 
cated in  a  previous  suit  between 
the  parties,  without  being  specially 
pleaded."  But  see  Garten  ».  Botts,  73 
Mo.  277. 

Nebraska. — Gregory  v.  Kenyon,  34 
Neb.  640. 

Nevada. — State  v.  Washoe  county, 
12  Nev.  17;  Gillson  v.  Price,  18  Nev. 
no. 

New  York. — Henderson  v.  Scott,  32 
Hun  (N.  Y.)  412,  6  Civ.  Pro.  Rep. 
(N.  Y.)  39;  Hendricks  v.  Decker,  35 
Barb.  (N.  Y.)  298;  Brazill  v.  Isham,  12 
N.  Y.  9;  Krekeler  v.  Ritter,  62  N.  Y.  372. 
In  an  action  brought  by  a  judgment 
creditor  to  compel  the  assignees  of  the 
judgment  debtor  to  render  an  account, 
the  defendants  attempted  to  set  up  a 
former  accounting  in  bar  of  the  action. 
It  was  held  that  the  defense  must  be 
pleaded,  else  it  could  not  be  proved  in 
bar  of  the  action.  Derby  v.  Yale,  13 
Hun  (N.  Y.)  273.  But  see  Derby  v. 
Hartman,  3  Daly  (N.  Y.)  459. 

North    Carolina.  —  Harrison    v.   Hoff, 

102  N.  Car.  126;   Blackwell  v.  Dibbrell, 

103  N.  Car.  270. 

Ohio. — A  party  seeking  to  set  up  a 
former  adjudication  as  a  bar  must 
plead  it  if  he  has  an  opportunity;  and 
where  not  pleaded  it  will  not  be  con- 
clusive. Meiss  V.  Gill,  44  Ohio  St. 
253;  Fanning  v.  Hibernia  Ins.  Co.,  37 
Ohio  St.  344. 

In  Iowa,  however,  it  has  been  held 
that  the  defense  was  admissible  under 
the  general  issue.  Larum  v.  Wilmer, 
35  Iowa  244,  in  which  a  former  adju- 
dication was   held   to  be   equally  con- 
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e.  Where  Party  Has  No  Opportunity  to  Plead. —  All  of 
the  cases  are  unanimous  in  holding  that,  where  a  party  has  no 
opportunity  to  plead  his  defense  of  former  adjudication,  he  may 
give  it  in  evidence  under  the  general  issue,  without  pleading  it 
specially,  and  it  will  then  be  as  conclusive  as  if  pleaded.* 


elusive  in  effect,  when  given  in  evi- 
dence, as  when  specially  pleaded  by 
way  of  estoppel. 

1.  Arkansas.  —  State  v.  Spikes,  33 
Ark.  810. 

California.  —  Flandreau  v.  Downey, 
23  Cal.  355;  Jackson  v.  Lodge,  36  Cal. 
28;  Clink  V.  Thurston,  47  Cal.  21; 
Wixson  V.  Devine,  67  Cal.  341. 

Connecticut.  —  Shelton  v.  Alcox,  il 
Conn.  240;  Bell  v.  Raymond,  18  Conn. 

97- 

Illinois.  —  Sheldon  v.  Patterson,  55 
111.  T5I2. 

Maine.  —  Chase   v.  Walker,   26    Me. 

555- 

Massachusetts. —  Howard  v.  Mitchell, 
14  Mass.  242;  Adams  v.  Barnes,  17 
Mass.  365. 

N^evada.  —  Young  v.  Brehe,   19  Nev. 

379- 

New  Hampshire. — Dame  v.  Wingate, 
12  N.  H.  291;  Taylor  v.  Dustin,  43  N. 
H.  493;  Morgan  v.  Burr,  58  N.  H.  470. 

New  Jersey.  —  Ward  v.  Ward,  22 
N.  J.  L.  699. 

New  York. — Dows  v.  McMichael,  6 
Paige  (N.  Y.)  139;  Wright  v.  Butler,  6 
Wend.  (N.  Y.)  284;  Calkins  v.  Aller- 
ton,  3  Barb.  (N.  Y.)  171;  Beebe  v. 
Elliott,  4  Barb.  (N.  Y.)457;  Dunckle  v. 
Wiles,  6  Barb.  (N.  Y.)  516. 

Vermont.  —  Isaacs  v.  Clark,  12  Vt. 
692;  Perkins  v.  Walker,  19  Vt.  144. 

Canada. —  Hughes  v.  Rees,  9  Ont. 
Rep.  198. 

No  Opportunity  to  Plead  Former  Ver- 
dict.— "  In  actions  where  the  former 
recovery  can  be  set  up  in  pleading  by 
way  of  estoppel,  the  party  must  plead 
it  or  it  will  not  be  conclusive  upon  the 
jury  in  the  second  action;  but  in 
actions  of  assumpsit,  etc.,  where  the 
party  has  no  opportunity  to  plead  the 
former  verdict  as  an  estoppel,  the 
record  thereof  may  be  given  in  evi- 
dence, and  is  conclusive  and  binding 
on  the  party,  the  court  and  the  jury, 
as  to  every  fact  decided  by  the  former 
verdict."  Wright  v.  Butler,  6  Wend. 
(N.  Y.)  284. 

Where  Special  Pleading  Abolished. — 
"  Where  a  verdict  upon  a  point  put  in 
issue  in  a  former  action  between  the 
same  parties,  might  have  been  pleaded 


in  estoppel,  before  the  Stat.  1836,  c. 
273,  abolishing  special  pleading,  it  will 
now  be  conclusive  when  given  in  evi- 
dence under  the  general  issue." 
Sprague  v.  Waite,  19  Pick.  (Mass.)  455. 

As  Defense  to  a  Title  Set  Up  in  Evi- 
dence.— "  The  matter  of  estoppel  was 
properly  in  evidence;  for  the  defend- 
ant, upon  the  case  made  by  the  com- 
plaint, was  not  called  upon,  and  had 
no  opportunity  to  plead  it.  The  plain- 
tiff did  not  set  out  his  title.  It  was 
only  developed  in  the  evidence,  and, 
therefore,  could  only  be  met  by  coun- 
ter evidence."  Jackson  v.  Lodge,  36 
Cal.  28. 

Where  Special  Replications  Not  Allowed. 
—  "As  special  replications  are  not 
allowed  in  this  court,  the  complainants 
had  no  opportunity  of  pleading  the  de- 
cision of  the  same  question  in  the  for- 
mer suit  as  an  estoppel.  And  the  rule 
of  law  on  this  subject  is  that  where  the 
party  cannot  plead  the  former  decision 
as  an  estoppel,  the  record  thereof  may 
be  given  in  evidence,  and  is  conclusive 
and  binding  upon  the  party,  the  court, 
and  the  jury,  as  to  every  fact  adjudi- 
cated and  finally  decided  in  the  former 
suit."  Dows  V.  McMichael,  6  Paige 
(N.  Y.)  139. 

"  It  was  not  necessary  or  proper  for 
plaintiff  to  plead  his  former  recovery. 
It  operated  by  way  of  estoppel  to  the 
defense  set  up  by  the  defendant,  and 
as  we  have  in  our  system  of  pleadings 
no  replication  to  the  answer,  the  estop- 
pel could  not  properly  be  pleaded." 
Wixson  V.  Devine,  67  Cal.  341. 

In  Ejectment.  —  As  the  former  judg- 
ment cannot  be  pleaded  by  way  of 
estoppel,  in  an  ejectment  suit,  the  de- 
fendant is  entitled  to  avail  himself  of 
it  as  evidence  under  the  general  issue. 
And  when  evidence  of  a  former  recov- 
ery is  thus  introduced,  it  is  as  conclu- 
sive as  though  the  matter  had  been 
specially  pleaded  by  way  of  estoppel. 
Per  Willard,  J.,  in  Dunckle  v.  Wiles,  6 
Barb.  (N.  Y.)  516. 

In  Trover. — In  an  action  for  trover 
against  one  who  is  a  privy  of  a  third 
party  by  whose  command  and  under 
whose  title  the  defendant  justifies  the 
taking,  the  record  of  a  former  recov- 
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/.  Judgment  Rendered  AFTER  Commencement  of  Action. 
— Where  a  judgment  in  one  action  has  been  rendered  since  the 
institution  of  a  second  for  the  same  cause  of  action,  the  judgment 
may  be  pleaded  in  bar  of  the  second  action.*  In  such  case  the 
judgment  is  not  admissible  under  the  general  issue,  and  must  be 
specially  pleaded,*  at  common  law  by  a  "^Xq^l  puis  darrein  continu- 
ance^ under  the  code,  by  supplemental  answer."* 

g.  In  Justice's  Court. —  In  a  justice's  court,  it  seems,  former 
adjudication  must  be  pleaded,  and  cannot  be  set  up  otherwise.* 
But  where  the  defense  has  been  allowed  under  the  general  issue, 
it  is  not  ground  for  reversal,  if  no  injustice  has  been  done.* 

2.  "When  Made. —  The  defense  of  former  adjudication  may  be 
pleaded  at  any  stage  of  the  cause,  before  verdict.' 

III.  Necessabt  Allegations  in  the  Flea  —  1.  In  General. —  In 
setting  up  a  former  adjudication  in  bar,  the  plea  or  answer  must 
show  that  the  former  judgment  is  a  bar  to  the  cause  of  action 


ery  against  such  third  party  for  the 
same  taking  may  be  given  in  evidence, 
and  is  conclusive  as  to  the  plaintiff's 
title  to  the  property  and  right  of  pos- 
session thereof.  The  plaintiff  having 
had  no  opportunity  to  plead  the  recov- 
ery against  the  third  party  specially, 
the  evidence  is  as  conclusive  as  though 
pleaded.  Calkins  v.  AUerton,  3  Barb. 
(N.  Y.)  171. 

Assnmpsit  —  Defense  Set  Up  by  Plain- 
tiff.—  In  an  action  of  assumpsit  for 
rent,  the  defendant  pleaded  the  general 
issue.  As  there  was  consequently  no 
opportunity  for  the  plaintiff  to  plead  a 
former  adjudication,  he  was  allowed  to 
introduce  it  in  evidence.  Isaacs  v. 
Clark,  12  Vt.  692. 

1.  Finley  v.  Hanbest,  30  Pa.  St.  190. 

A  judgment  rendered  since  the  pres- 
ent action  was  brought  may  be  pleaded 
by  executors  in  bar  of  the  action. 
Covell  V.  Weston,  20  Johns.  (N.  Y.)  414. 

2.  Mount  V.  Scholes,  120  111.  394. 
Judgment  Recovered  in  Another  State.— 

"  Under  the  general  issue  the  defend- 
ant cannot  show  a  judgment  recovered 
in  another  state  by  the  plaintiff,  upon 
the  same  cause  of  action,  since  the 
commencement  of  the  plaintiff's  suit 
here."  Child  v.  Eureka  Powder 
Works,  44  N.  H.  354. 

But  see  Emery  v.  Fowler,  39  Me. 
326,  in  which  it  was  held  that  a  judg- 
ment rendered  after  the  general  issue 
had  been  pleaded  was  admissible 
under  that  plea. 

3.  Mount  V.  Scholes,  120  111.  394.  See 
generally  article  Puis  Darrein  Con- 
tinuance. 


4.  Jex  V.  Jacob,  19  Hun  (N.  Y.)  105; 
Mandeville  v.  Avery,  (Supreme  Ct.)  44 
N.  Y.  St.  Rep.  I.  See  generally  article 
Supplemental  Pleauings. 

Where  Time  Allowed  for  Appeal  Has 
Not  Expired. — Where  it  is  impossible 
to  plead  a  former  adjudication,  owing 
to  the  fact  that  the  time  allowed  for  an 
appeal  from  the  judgment  has  not  ex- 
pired, the  proper  course  is  for  the  de- 
fendant to  plead  the  pendency  of  the 
former  action  in  abatement  until  the 
judgment  therein  becomes  final,  at 
which  time  a  supplemental  answer  aver- 
ring the  former  judgment  in  bar  of  the 
action  is  in  order.  Brown  v.  Camp- 
bell, no  Cal  644.  And  see  article 
Another  Suit  Pending,  vol.  i,  p.  750. 

5.  Fowler  v.  Hait,  10  Johns.  (N.  Y.) 
III. 

It  is  too  late,  after  pleading  the  gen- 
eral issue,  to  set  up  the  defense  of  for- 
mer adjudication  at  the  trial.  Dexter 
V.  Hazen,  10  Johns.  (N.  Y.)  246. 

6.  In  a  justice's  court  a  former  trial 
cannot  be  given  in  evidence  under  the 
general  issue  unless  by  consent.  But 
in  a  case  where  the  defendant  offered 
other  matter  of  defense  which  was  en- 
tered into  at  large,  and  it  did  not  ap- 
pear that  injustice  had  been  done,  the 
court  refused  to  reverse  the  judgment 
on  the  ground  that  the  former  adjudi- 
cation had  been  admitted  under  the 
general  issue.  Brown  v.  Wilde,  12 
Johns.  (N.  Y.)  455. 

7.  Williams  v.  Bethany,  i  La.  315; 
Lacroix  v.  Macquart,  i  Miles  (Pa.) 
42;  Garvin  v.  Dawson,  13  S.  &  R. 
(Pa.)  246. 
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stated  in  the  declaration  or  complaint,*  and  must  contain  every 
allegation  necessary  to  create  the  estoppel.*  Thus  the  plea  or  answer 
must  aver  that  the  former  suit  was  for  the  same  cause  of  action,' 


1.  Failure  to  Answer  the  Declaration. 
—  In  an  action  of  trover,  the  gist  of 
which  is  the  wrongful  conversion  of  the 
plaintiff's  property,  the  plea  set  up,  as 
a  bar  to  the  action,  a  former  recovery 
in  an  action  of  assumpsit  for  the  non- 
performance of  the  same  "  identical 
promises  and  undertakings  "  in  the 
plaintiff's  declaration  mentioned.  The 
court  said:  "It  is  obvious  that  this 
plea  is  no  answer  to  the  declaration; 
it  does  not  conform  to  the  count,  and 
is  for  that  reason  bad  on  demurrer." 
Smith  V.  Scantling,  4  Blackf.  (Ind.)444. 

Bar  to  Only  Part  of  the  Action. — An 
answer  setting  up  the  defense  of  for- 
mer adjudication  in  bar  of  the  whole 
action  is  bad  on  demurrer,  when  the 
former  adjudication  is  a  bar  to  only  a 
part  of  the  action.  Richardson  v. 
Hickman,  22  Ind.  244. 

2.  See  the  following  sections. 
Besnlt  of   Action. — An   answer    that 

the  defendant  has  been  sued  once  be- 
fore on  the  same  note,  without  alleg- 
ing the  result  of  the  action,  is  bad. 
Sexton  V.  Sexton,  35  Ind.  88. 

No  Secord  of  Former  Decision. — An 
answer  averring  a  former  decision 
against  the  plaintiff  on  a  motion  for 
the  same  relief  sought  in  the  present 
action,  but  which  discloses  that  there 
is  no  record  of  the  decision,  is  bad  on 
demurrer.  Dunning  v.  Seward,  90 
Ind.  63. 

Suit  by  Administrator  —  No  Averment 
of  Eepresentative  Character.  —  The  de- 
fendant pleaded  a  former  adjudication 
in  a  chancery  suit  brought  by  him  as 
administrator  of  the  estate  of  B.  He 
described  himself  as  administrator 
throughout  the  plea,  but  nowhere 
made  a  direct  averment  that  he  was  in 
fact  administrator.  The  plea  was  held 
insufficient  for  this  cause.  Crandall  v. 
Gallup,  12  Conn.  366. 

Payment  in  Satisfaction  of  Judgment  — 
No  Averment  of  Acceptance.  —  A  plea 
setting  forth  a  former  recovery  against 
a  co-trespasser,  and  a  voluntary  pay- 
ment of  the  damages  and  costs  to  the 
clerk  in  open  court,  by  the  defendant 
in  that  judgment,  without  averring 
that  the  plaintiff  accepted  such  pay- 
ment in  satisfaction  of  his  recovery,  is 
bad  on  demurrer.  Blann  v.  Croche- 
ron,  20  Ala.  320. 


Facts  Not  Sustained. — In  an  action  on 
the  case  the  defendant  pleaded  in  bar 
a  former  adjudication.  In  the  former 
action  the  defendant  had  pleaded  a 
tender,  but  the  court  rendered  judg- 
ment that  the  plaintiff  ought  hot  to  be 
barred.  The  plea  in  the  present  case 
was  held  insufficient  because  it  did  not 
show  that  the  former  judgment  was 
rendered  on  account  of  the  facts  not 
being  sustained.  Noyes  v.  Evans,  6 
Vt.  623. 

In  a  Suit  on  a  Promissory  Note,  res  ad- 
judicata  was  pleaded  to  defendant's 
plea  of  payment,  and  it  was  set  forth 
that  the  same  charges  and  items  of 
payment  made  in  produce,  pleaded  in 
the  pending  suit,  were  set  up  in  an- 
other suit  upon  other  notes  also  pay- 
able in  produce  given  for  the  purchase 
of  the  land,  and  that  those  items  of 
payment  were  considered  settled,  paid 
off,  and  discharged  by  the  judgment 
rendered  in  that  cause.  It  was  held, 
that  to  render  the  plea  res  adjudicata 
good,  it  was  necessary  that  it  should 
have  negatived  the  idea  that  the  note 
in  suit  was  taken  in  consideration  in 
the  former  action  in  determining  how 
much  of  the  produce  paid  was  to  be 
applied  to  the  liquidation  of  the  notes 
sued  on  in  that  action.  Thompson  v. 
Griffin,  69  Tex.  139. 

California — Judgment  Duly  Bendered. — 
In  a  suit  on  a  note,  the  defendant 
pleaded  a  former  discharge  in  insolv- 
ency. The  answer  was  demurred  to 
for  not  alleging  that  the  note  was  de- 
scribed, set  forth,  or  included  in  the 
defendant's  schedule.  It  was  held 
that  this  objection  was  met  by  the  Cali- 
fornia Practice  Act,  §  59,  and  that  it 
was  sufficient,  under  this  section,  to 
allege  that  a  judgment  had  been  duly 
rendered  discharging  the  defendant 
from  the  demand  sued  upon.  Whether 
this  demand  was  sufficiently  described, 
was  a  matter  of  evidence  to  be  con- 
sidered at  the  trial.  Hanscom  v. 
Tower,  17  Cal.  518. 

AfBldavit  of  Truth  of  Facts.— In  New 
Jersey  a  plea  of  former  recovery,  which 
was  filed  without  an  affidavit  of  the 
truth  of  the  facts,  was  thrown  out. 
Anonymous,  3  N.  J.  L.  459. 

3.  See  infra,  3.  Identity  of  Cause  oj 
Action. 
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between  the  same  parties,*  and  that  the  judgment  was  rendered 
on  the  merits  of  the  case,*  by  a  court  of  competent  jurisdiction.' 

Date  of  Former  Judgment — The  plea  should  state  either  the  exact 
date  of  the  entry  of  the  judgment,  or  at  least  the  term  of  the 
court  at  which  it  was  recovered.* 

Judgment  Still  in  Force. — It  is  not  necessary  to  allege  that  the  judg- 
ment still  remains  in  force,  and  has  not  been  appealed  from  or 
reversed.* 

2.  Judgment  on  the  Merits. — It  is  a  well-settled  principle  that  a 
former  judgment  does  not  constitute  a  bar  to  subsequent  pro- 
ceedings for  the  same  cause  of  action,  unless  such  judgment  was 
rendered  on  the  merits  of  the"  case.  Therefore  a  plea  of  former 
adjudication  is  fatally  defective  unless  it  alleges  that  the  former 
judgment  or  decree  was  on  the  merits.*  This  may  be  done  either 


1.  See  infra,  4.  Identity  of  Parties. 

2.  See  infra,  2.  Judgment  on  the 
Merits, 

3.  See  infra,  ^.Jurisdiction. 

4.  Mount  V.  Scholes,  120  111.  394; 
Ludlow  V.  Marion  Tp.  Gravel  Road 
Co.,  loi  Ind.  176. 

If  the  Date  Is  Uncertain,  the  remedy  is 
by  motion  to  make  the  pleading  more 
specific,  by  supplying  a  certain  date, 
and  not  by  demurrer.  Ludlow  v. 
Marion  Tp.  Gravel  Road  Co.  loi  Ind. 
176. 

Where  Judgment  was  Taken  in  Vaca- 
tion, the  time  of  its  entry  by  thd  clerk 
should  be  stated.  Mount  v.  Scholes, 
120  111.  394. 

6.  In  re  Baird,  84  Cal.  95;  Campbell 
V.  Cross,  39  Ind.  155.  But  see  Thomas 
V.  Thomas,  33  Neb.  373,  where  the 
court  said  obiter:  "  The  party  relying 
upon  a  former  adjudication  as  a  de- 
fense must  aver  in  his  answer  *  *  * 
that  the  judgment  is  in  full  force." 

In  I  Chit.  PI.  p.  371,  it  is  said:  "  It 
is  usual  also  to  allege  that  the  judg- 
ment still  remains  in  full  force  and 
effect,  and  that  the  plaintiff  has  not 
obtained  execution  or  satisfaction 
thereof;  but  this  allegation  is  unneces- 
sary." 

6.  Greely  v.  Smith,  i  Woodb.  &  M. 
(U.  S.)  181;  Greely  v.  Smith,  3  Woodb. 
&  M.  (U.  S.)  236;  Cutler  v.  Cox,  2 
Blackf.  (Ind.)  178;  Paine  v.  State,  7 
Blackf.  (Ind.)  206;  Reed  v.  Higgins,  86 
Ind.  147;  McBurnie  v.  Seaton,  in  Ind. 
56;  Bankhead  v.  Alloway,  i  Tenn.  Ch. 
207;  Henderson  v.  King,  4  Hayw. 
(Tenn.)  94;  Fowlkes  v.  State,  14  Lea 
(Tenn.)  14;  Dunklee  v.  Goodenough, 
63  Vt.  459;  Swift  V.  Hamblin,  Brayt. 
(Vt.)  189. 


Sufficient  Averment.  —  A  plea  which 
averred  that  "  the  case  came  on  for 
trial  before  the  court,  and  a  jury  sworn 
in  said  cause;  whereupon  the  jury  on 
their  oaths  rendered  a  verdict  in  favor 
of  him,  the  said  defendant,  and  against 
the  said  plaintiff,  and  the  court  ren- 
dered judgment  accordingly  against 
the  said  plaintiff  for  all  the  costs  of 
said  suit,  and  that  the  said  judgment 
still  remains  in  full  force  and  effect, 
not  in  the  least  reversed,  appealed 
from,  or  made  void,  as  by  the  record 
and  proceedings  therein  more  fully 
and  at  large  appears,"  was  held  to  be 
an  averment  with  sufficient  certainty, 
that  the  case  was  tried  upon  its  merits, 
and  did  not  go  off  informally  by  non 
pros  or  otherwise.  Ellis  v.  Staples,  9 
Humph.  (Tenn.)  238. 

Insufficient  Plea. — The  plaintiff  filed  a 
supplemental  petition  setting  up  a  for- 
mer adjudication,  and  alleging  that  the 
defendant's  title  had  been  "  fully  and 
finally  determined  against  her,"  and 
that  "  by  putting  her  title  in  issue 
and  having  the  issue  finally  deter- 
mined against  her,  she  is  estopped  and 
barred  to  further  litigate."  The  plead- 
ing was  held  to  be  bad  in  not  showing 
that  the  former  judgment  was  on  the 
merits.  Philipowski  v.  Spencer,  63 
Tex.  604. 

In  a  Writ  of  Entry,  a  plea  that  in  a 
former  writ  of  entry  the  tenant  recov- 
ered judgment  for  costs,  without  stat- 
ing that  such  judgment  was  upon  the 
merits,  is  insuflScient.  Wade  v.  How- 
ard, 8  Pick.  (Mass.)  353. 

On  Motion  for  Judgment. — A  plea  of 
former  adjudication  must  allege  that 
the  former  judgment  was  rendered  on 
the  merits;  therefore,  where  it  appeared 
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by  averment,  or  by  setting  out  the  judgment  in  Jlcbc  verba  if  the 
judgment  itself  states  facts  which  plainly  supply  the  averment.' 
3.  Identity  of  Cause  of  Action  —  a.  In  General. —  In  plead- 
ing a  former  adjudication,  it  is  necessary  that  the  plea  contain  an 
averment,  in  some  form,  that  the  matter  now  in  controversy  was 
actually  determined   in   the   former  suit,*  or  else  that  it  might 


from  the  plea  that  at  the  former  trial, 
after  the  plaintiffs  had  submitted  their 
evidence,  the  defendant  made  a  mo- 
tion for"  judgment  upon  the  pleadings 
and  evidence  now  before  the  court," 
which  motion  was  granted,  the  plea 
was  held  to  be  insufficient.  Andrews  z/. 
School  Dist.  No.  4,  35  Minn.  70. 

Trial  before  a  Justice. — A  plea  that 
the  matter  in  controversy  has  been  de- 
termined by  the  judgment  of  a  justice 
is  not  good  unless  it  shows  conclu- 
sively that  the  trial  before  the  justice 
was  on  the  merits.  Pace  v.  Dossey,  i 
Stew.  (Ala.)  20. 

1.  Fowlkesf.  State,  14  Lea(Tenn.)  14. 
But  a  plea  of  former  adjudication  in 

an  injunction  suit  need  not  confess  or 
acknowledge  any  or  all  the  matters  set 
forth  in  the  bill.  Detroit,  etc.,  R.  Co. 
V.  McCammon,  (Mich.  1896)  66  N.  W. 
Rep.  471. 

2.  Alabama.  —  Steamboat  Farmer  v. 
McCraw,  26  Ala.  i8g;  Hopkinson  v. 
Shelton,  37  Ala.  306;  Moberly  v.  Peek, 
67  Ala.  345. 

Colorado. —  Solly  v.  Clayton,  12  Colo. 
30. 

Connecticut. — Avery  v.  Fitch,  4  Conn. 
362. 

Indiana. —  Crum  v.  Rea,  14  Ind.  App. 
379;  Krutsinger  v.  Brown,  72  Ind.  468; 
Kramer  v.  Matthews,  68  Ind.  172; 
Reed  v.  Higgins,  86  Ind.  147. 

Kansas.  —  Borin  v.  Johnson,  (Kan. 
App.  1896)45  Pac.  Rep.  968;  Knicker- 
bocker V.  Ream,  42  Kan.  17. 

Kentucky. —  Dorsey  v.  Sands,  5  J.  J. 
Marsh.  (Ky.)  37. 

Massachusetts. — Eastman  v.  Cooper, 
15  Pick.  (Mass.)  276. 

Nebraska, —  Thomas  v.  Thomas,  33 
Neb.  373. 

New  York.  —  Phillips  v.  Berick,  16 
ohns.  (N.  Y.)  137;  Secor  v.  Sturgis,  16 
-    Y.  548. 

North  Carolina.  —  Temple  v.  Wil- 
liams, 91  N.  Car.  82;  Bryan  v.  Malloy, 
90  N.  Car.  508. 

Tennessee.  —  Riley  v.  Lyons,  11 
Heisk.  (Tenn.)  246. 

Insufficient  Identification.  —  In  an 
action  against  a  steamboat  for  damag- 


If 


ing  the  plaintiff's  goods  by  running 
into  a  flatboat  on  which  said  goods 
were,  the  defendant  pleaded  a  former 
recovery  for  the  injuries  caused  by  the 
collision,  averring  that  they  were  "  the 
same  injuries  in  the  plaintiff's  declara- 
tion alleged  to  have  been  done  to  the 
goods  of  the  said  plaintiff."  This  was 
held  to  be  not  equivalent  to  an  aver- 
ment that  the  recovery  was  for  damage 
done  to  the  goods  described  in  the  dec- 
laration, for  it  did  not  appear  but  that 
the  former  suit  was  for  damage  done 
to  the  goods  of  some  other  person  on 
board  the  same  flatboat.  The  plea 
was  held  to  be  defective  on  demurrer. 
Steamboat  Farmer  v.  McCraw,  26  Ala. 
189. 

In  an  action  on  a  note  given  in  part 
payment  for  a  harvesting  machine,  the 
defendant  put  in  an  answer  of  former 
adjudication.  On  a  demurrer  the 
court  held  this  answer  defective  for 
failing  to  show  what  all  the  issues  were 
in  the  former  action,  and  for  not  alleg- 
ing either  that  the  worthlessness  of  the 
machine  was  then  litigated,  or  that  the 
issue  was  decided  in  the  defendant's 
favor.  Knickerbocker  v.  Ream,  42 
Kan.  17. 

Former  Judgment  Based  on  Different 
Ground. —  A  plea  of  former  adjudica- 
tion which  does  not  show  clearly  that 
the  question  in  issue  is  the  same  adju- 
dicated in  the  former  trial,  and  from 
which  it  appears  that  the  former  judg- 
ment may  have  been  based  on  a  differ- 
ent ground,  is  insufficient.  Solly  v. 
Clayton,  12  Colo.  30. 

Verbal  and  "Written  Contract. —  An  an- 
swer in  an  action  for  services  alleged 
to  have  been  rendered  under  a  verbal 
contract  "  that  the  particular  matter 
sued  for  herein  "  had  been  already  liti- 
gated in  an  action  on  a  written  con- 
tract, specifying  the  court  in  which 
such  action  had  been  tried,  and  alleg- 
ing that  the  action  was  between  the 
same  parties,  and  that  a  final  adjudica- 
tion of  all  matters  in  controversy  had 
been  reached,  was  sufficient  as  a  plea 
of  res  judicata.  Borin  v.  Johnson, 
(Kan.  App.  1896)  45  Pac.  Rep.  968. 
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have  been  litigated  under  the  issues  then  joined.*  However, 
this  rule  is  administered  with  some  laxity,  and  a  substantial  show- 
ing  that  the  same  question  was  adjudicated  in  the  former  suit  is 
sufficient,  without  setting  out  the  former  proceedings  in  detail.* 


Question  Excepted  from  Judgment. — 
"  No  answer  of  res  adjudicata  can  be 
good,  which  upon  its  face  shows  that  the 
question  asserted  to  have  been  litigated 
was  not  litigated,  but  was  expressly 
reserved  or  excepted  from  the  judg- 
ment. On  the  contrary,  the  plea,  to  be 
good,  must  affirmatively  show  that  the 
question  was  litigated,  or  could  have 
been  litigated  under  the  issues,  and 
was,  therefore,  impliedly  covered  by 
the  judgment.  Thisanswer  does  show 
upon  its  face  that  Brown's  rights  were 
not  adjudicated  by  the  judgment  ren- 
dered at  the  suit  of  appellant  upon  his 
mortgage.  It  is  averred  in  the  answer 
that  the  decree  sought  and  obtained  by 
the  appellant  contained  this  provision: 
'  Saving  to  said  Brown  any  interests, 
if  any,  he  held  in  said  lands.'  It  thus 
affirmatively  appears  in  tiie  decree  pro- 
cured by  appellant,  upon  which  he 
builds  title,  and  upon  which  he  rests 
his  entire  defense,  that  Brown's  rights 
were  not  litigated,  but  were  expressly 
saved  to  him.  The  answer  of  appel- 
lant, in  the  face  of  this  provision,  that 
Brown's  rights  were  adjudicated,  and 
thereby  extinguished,  is  deserving  of 
but  little  consideration."  Krutsinger 
V.  Brown,  72  Ind.  468. 

Failure  to  State  Former  Issue. —  A  plea 
that  there  had  been  a  bill  filed  to  settle 
up  the  business  of  the  company  and  di- 
vide the  surplus  among  the  stockhold- 
ers; that  all  the  stockholders,  including 
the  complainant,  were  before  the  court; 
and  that  the  court  pronounced  a  decree 
settling  the  rights  and  equities  of  all 
the  parties  to  the  suit,  is  a  bad  plea  of 
former  adjudication.  The  plea  does 
not  state  what  the  equities  were  which 
were  decreed  upon,  nor  what  issue 
there  was  between  complainant  and 
defendant.  It  states  a  legal  conclu- 
sion, and  not  the  facts  from  which  the 
conclusion  would  follow.  Riley  v. 
Lyons,  II  Heisk.  (Tenn.)  246. 

In  an  Attacliment  for  Bent,  the  plea  of 
former  adjudication  was  held  to  be  de- 
fective for  not  averring  that  the  two 
suits  were  founded  upon  one  and  the 
same  contract  of  renting.  Moberly  v. 
Peek,  67  Ala.  345. 

In  an  Action  of  Trover  for  an  undi- 
vided third  of  certain  goods,  claimed  as 


in  partnership,  it  is  sufficient,  in  a  plea 
in  bar  of  verdict  and  former  judgment 
for  the  identical  goods,  to  aver  a  taking 
and  conversion  of  the  whole.  Wher^- 
the  same  plea  avers  a  breaking  of  the 
close,  and  taking  and  carrying  away 
the  identical  goods,  it  is  not  necessary 
to  aver  further  that  it  is  the  same  thing. 
Eversole  v.  Plank,  17  Ohio  61. 

1.  Columbus,  etc.,  R.  Co.  v.  Watson, 
26  Ind.  50;  Crum  v.  Rea,  14  Ind.  App. 
379;  Parker  z^.  Obenchain,  140  Ind.  211. 

2.  Answer  Taken  as  aWhole. —  If,  when 
an  answer  of  former  adjudication  is 
taken  as  a  whole,  and  its  scope  con- 
sidered, it  fairly  appears  that  the  mat- 
ters in  controversy  in  the  two  actions 
are  the  same,  the  answer  will  be  good 
on  demurrer.  Ludlow  v.  Marion  Tp. 
Gravel  Road  Co.,  loi  Ind.  176. 

Sufficient  Identification  —  United  States. 
— A  plea  of  former  adjudication,  which 
alleges  that  the  former  action  was  for 
"the  same  identical  cause  of  action"  as 
that  in  the  second  action,  is  a  sufficient 
identification,  without  setting  out  the 
former  cause  of  action  in  detail.  Wythe 
V.  Salem,  4  Sawy.  (U.  S.)  88. 

Alabama. — A  plea  of  former  recovery, 
which  avers  "that  the  plaintiff  im- 
pleaded the  defendant  and  one  E.  in  a 
previous  action  of  debt,  on  the  same 
bond  and  conditon  now  sued  upon,  and 
in  the  same  court,  and  assigned  in  his 
declaration  the  same  breaches  of  the 
condition  of  said  bond  now  assigned," 
etc.,  identifies  with  sufliicient  certainty 
the  two  causes  of  action.  Perkins  v. 
Moore,  16  Ala.  17. 

Indiana. —  In  an  action  for  the  par- 
tition of  land,  the  defendant  filed  a 
cross  complaint  alleging  certain  equi- 
table claims  on  the  land.  To  this  the 
plaintiff  answered  substantially  that 
the  matters  stated  in  the  cross  com- 
plaint had  been  litigated  in  a  former 
suit  for  the  partition  of  the  same  land 
between  substantially  the  same  parties, 
claiming  respectively  the  same  shares 
bj'  the  same  title  as  in  the  case  in  hand. 
This  answer  was  held  to  be  a  plea  of 
former  adjudication.  Elwood  v.  Bey- 
mer,  100  Ind.  504. 

In  an  action  by  a  partner  against  the 
estate  of  his  deceased  partner  for  settle- 
ment of  certain  specified  items  of  the 
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Qaestionfor  Jury— Parol  Proof. —  The  identity  of  the  two  causes  of 
action  is  a  question  of  fact  for  the  jury,  to  be  determined  by 
them  upon  the  evidence  adduced,*  parol  proof  being  admissible 
in  aid  of  the  record  if  it  fails  to  show  the  identity  of  the  causes.* 

Actions  Involving  Ownership. —  A  plea  of  former  adjudication  in  an 
action  involving  ownership  —  such  as  trover  or  detinue  —  must 
aver  that  the  question  of  title  was  actually  decided  in  the  former 
case,  or  was  so  involved  that  the  judgment  could  not  have  been 
rendered  without  its  determination.'     The  only  effect  of  such 


partnership  business,  the  defendant 
pleaded  a  former  adjudication,  aver- 
ring that  the  matters  adjudicated  in  the 
former  action  were  the  same  as  those 
alleged  in  the  latter,  and  had  been  fully 
and  finally  adjudicated  by  such  court. 
On  demurrer  the  answer  was  held  to 
be  good.    Wilson  v.  Vance,  55  Ind.  584. 

In  an  action  for  a  judgment  and  to 
foreclose  a  mortgage  on  real  estate 
where  certain  persons  claiming  to  hold 
judgments  for  the  enforcement  of  me- 
chanics' liens  on  the  real  estate  are 
made  parties  defendants,  and  they  an- 
swer, claiming  priority  over  the  mort- 
gage, and  that  the  mortgage  is  fraudu- 
lent and  void,  a  reply  alleging  that  in 
the  proceedings  wherein  the  judgments 
for  the  enforcement  of  the  liens  were 
obtained  the  mortgagees  were  made 
parties  defendants,  and  they  answered 
setting  up  the  validity  and  priority  of 
their  mortgage,  and  that  issue  was 
joined  thereon  and  a  judgment  ren- 
dered for  the  enforcement  of  the  me- 
chanics' liens,  subject  to  the  prior  lien 
of  the  mortgagees,  is  a  good  reply, 
showing  a  former  adjudication  of  the 
rights  of  the  parties  as  to  the  validity 
and  priority  of  the  mortgage.  Greenup 
V.  Crooks,  50.  Ind.  410. 

An  answer  of  former  adjudication 
alleging  that  in  a  former  action  by  the 
plaintiff,  against  the  defendant  and 
others  for  the  same  indebtedness,  judg- 
ment had  been  recovered  by  the  defend- 
ants, is  sufficient.  Richardson  v.  Jones, 
58  Ind.  240. 

An  answer  oi  res  adjudicata  averring 
that  in  a  former  action,  giving  the  time 
and  place,  between  the  identical  parties 
to  this  suit,  in  a  court  having  jurisdic- 
tion of  the  persons  and  subject-matter 
of  the  action,  the  identical  claims  of 
"the  said  defendant  P.  against  the  de- 
fendant R.  were  tried  and  determined, 
and  all  matters  of  difference  fully  tried 
and  adjudicated,  and  judgment  ren- 
dered thereon  in  favor  of  this  defend- 


ant in  the  sum,"  etc.,  sufficiently  shows 
that  the  same  matter  had  been  thereto- 
fore adjudicated,  and  is  good  on  demur- 
rer. Rynearson  v.  Parkhurst,  88  Ind. 
264. 

Tennessee, —  An  averment  by  the  de- 
fendant that  the  former  action  was  "for 
the  same  alleged  tort,  the  same  identi- 
cal cause  of  action,  and  the  same  sub- 
ject-matter for  which  the  plaintiff  brings 
this  his  suit  against  him  the  defendant 
in  this  action,"  was  held  to  be  a  suffi- 
cient identification  of  the  cause  of  ac- 
tion. Ellis  V.  Staples,  9  Humph.  (Tenn.) 
238. 

England. —  To  a  declaration  for  an 
injury  to  the  plaintiff's  reversion,  by 
building  upon  and  against  certain  walls 
of  the  plaintiff,  the  defendant  pleaded 
that  the  plaintiff  ought  not  to  be  per- 
mitted to  implead  him  in  respect  of 
those  causes  of  action,  because,  after 
their  accrual,  and  after  the  passing  of 
the  Chancery  Regulation  Act  of  1862, 
the  plaintiff  commenced  his  suit  and 
filed  his  bill  in  chancery  against  him, 
and  impleaded  him  thereon  for  the 
very  same  rights,  claims,  and  causes  of 
action  as  in  the  declaration  alleged, 
and  that  such  proceedings  were  there- 
upon had  that  the  Court  of  Chancery 
determined  the  same  alleged  causes  of 
action  in  favor  of  the  defendant,  and 
gave  judgment  and  decreed  in  respect 
thereof  in  favor  of  the  defendant,  and 
that  the  said  judgment  and  decree  still 
remained  in  force.  It  was  held  a  good 
plea  by  way  of  estoppel.  Langmead  v. 
Maple,  18  C.  B.  N..  S.  255,  114  E.  C. 
L.  255. 

1.  Amsden  v.  Dubuque,  etc.,  R.  Co., 
32  Iowa  288. 

2.  Bryan  v.  Malloy,  90  N.  Car.  508. 

3.  Hanchey  v.  Coskrey,  81  Ala.  151, 
wherein  the  court  said:  "  The  plea 
must  negative  that  the  judgment  was 
founded  on  any  ground  other  than  the 
question  of  ownership." 

In  Detinue  for  a  slave,  a  plea  in  bar  to 
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former  judgment  is  to  settle  the  rights  of  the  parties  up  to  that 
time,  and  it  cannot  prevent  the  plaintiff  from  recovering  on  a 
title  since  acquired.* 

b.  Setting  Out  the  Record. —  In  pleading  a  former  decision 
as  an  estoppel,  the  former  record  should  be  set  out,  or  made 
part  of  the  pleadings ;  or  at  least  so  much  of  it  as  will  enable  the 
court  to  determine  whether  the  same  question  has  been  adjudi- 
cated in  the  former  suit.*     But  it  is  unnecessary  to  set  forth  in 


the  further  maintenance  of  the  suit, 
setting  up  a  former  recovery  by  the  de- 
fendant against  the  plaintiff  in  an  action 
of  assumpsit  for  the  hire  of  the  slave, 
was  held  fatally  defective  on  demurrer, 
not  showing  that  the  question  of  own- 
ership entered  into  the  issue  on  that 
trial ;  and  averment  that  the  declaration 
in  that  suit  alleged  that  the  plaintiff 
therein  was  the  owner  of  the  slave  was 
not  sufficient,  as  the  recovery  might 
have  been  had  under  a  bailment,  which 
would  render  the  allegation  of  owner- 
ship immaterial.  Chamberlain  v.  Gail- 
lard,  26  Ala.  504. 

In  Trover  for  the  conversion  of  chat- 
tels, a  plea  of  former  recovery  in  deti- 
nue, not  alleging  that  the  question  of 
ownership  entered  into  the  issue  on  the 
former  trial  and  was  then  decided,  and 
not  negativing  the  idea  that  the  re- 
covery in  that  case  was  because  of  a 
failure  to  prove  the  defendant's  posses- 
sion, is  fatally  defective.  Gilbreath  v. 
Jones,  66  Ala.  129. 

1.  Wittick  t'.  Traun,  25  Ala.  317.  And 
see  Chamberlain  v.  Gaillard,  26  Ala. 
504. 

2.  Lee  t^.  Keister,  11  Iowa  4S0;  West- 
ern Min.,  etc.,  Co.  v.  Virginia  Cannel 
Coal  Co.,  10  W.  Va.  250. 

"  Before  the  court  will  draw  a  con- 
clusion that  all  the  matters  and  tilings 
in  this  suit  alleged  have  been  adjudi- 
cated in  a  former  suit,  it  must  be  in- 
formed what  was  the  subject  matter  of 
the  former  suit.  It  is  necessary  that 
the  pleadings  contain  such  allegations 
of  fact  as  to  advise  the  court  what  were 
the  issues  determined  or  the  matters 
adjudged  in  the  former  suit.  To  state 
simply  that  they  are  the  same  that  are 
presented  in  this  suit,  is  the  statement 
of  a  conclusion."  Heatherly  v.  Had- 
ley.  2  Oregon  275. 

In  Eqnity  it  is  a  well  settled  rule  that 
a  plea  of  former  adjudication  must  set 
forth  so  much  of  the  former  proceed- 
ings as  will  show  that  the  same  point 
was  then  in  issue  and  determined. 
Marvin  v.  Hampton,  18  Fla.  131;  Lyon 


V.  Tallmadge,  14  Johns.  (N.  Y.)  511; 
Jourolmon  v.  Massengill,  86  Tenn.  81. 

A  prayer  in  the  answer,  that  "  the 
pleadings  and  proofs  in  the  former  suit 
may  be  made  a  part  of  this  cause," 
does  not  present  the  decree.  Galloway 
V.  Hamilton,  i  Dana  (Ky.)  576. 

Profert  of  Former  Becord. —  An  answer 
setting  up  a  former  adjudication  should 
make  profert  of  an  exemplification  of 
the  record  of  the  action  pleaded;  with- 
out this,  the  court  cannot  adjudge 
whether  the  same  matter  has  been  pre- 
viously adjudicated.  Ford  v.  Jefiferson 
County,  4  Iowa  566;  Campbell  v. 
Ayres,  6  Iowa  339. 

Must  be  Introduced  into  Evidence. —  A 
defendant  relying  upon  a  plea  of  res 
cdjttdicata  should  introduce  into  evi- 
dence the  declaration,  verdict,  and 
judgment  obtained  in  the  former  suit. 
Attaching  to  the  plea  an  alleged  copy 
of  the  declaration,  verdict,  and  judg- 
ment, is  not  sufficient,  without  intro- 
ducing them  into  evidence.  Findley  v. 
Johnson,  84  Ga.  69. 

Indiana  —  Former  Doctrine.  —  It  was 
formerly  held  in  Indiana  that  an  an- 
swer setting  up  a  former  adjudication 
must  set  out,  or  be  accompanied  by,  a 
record  of  the  former  proceedings.  Nor- 
ris  V.  Amos,  15  Ind.  365;  Brady  v. 
Murphy,  19  Ind.  258;  Adkins  v.  Hud- 
son, 19  Ind.  392;  Williamson  v.  Fore- 
man, 23  Ind.  540;  Ringle  v.  Weston,  23 
Ind.  588. 

Present  Doctrine. —  The  later  Indiana 
cases  hold  that  a  plea  of  former  adjudi- 
cation is  not  a  pleading  founded  on  a 
written  instrument,  and  therefore  no 
copy  of  the  record  need  be  filed  with 
the  plea.'  Allen  v.  Randolph,  48  Ind. 
496;  Davenport  v.  Barnett,  51  Ind.  329; 
Mull  V.  McKnight,  67  Ind.  525;  Mc- 
Sweeney  v.  Carney,  72  Ind.  430.  But 
the  plea  will  not  be  bad  merely  because 
such  record  is  unnecessarily  attached 
thereto.  Richardson  v.  Jones,  58  Ind. 
240. 

In  Tennessee  a  plea  of  former  adjudi- 
cation must  conclude  with  a  verification 


9  Encyc.  PI.  &  Pr.  —  40 
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detail  the  pleadings  in  the  former  suit.* 

4.  Identity  of  Parties. —  A  plea  of  fornier  adjudication  must  show 
that  the  two  actions  were  between  the  same  parties,*  or  their 
privies* 

5.  Jurisdiction. —  It  must  in  some  way  appear  from  the  plea 
that  the  court  had  jurisdiction  of  the  former  trial."* 

Former  Judgment  by  a  Justice. —  In  pleading  a  former  adjudication  by 
a  justice,  the  plea  should  always  show  that  the  justice  had 
jurisdiction.* 


by  the  record.  State  v.  Thompson,  2 
Heisk.  (Tenn.)  147. 

1.  Houstoun  V.  Sligo,  29  Ch.  Div.  448. 
Verification. —  In  Michigan  it  is  held 

that  in  an  injunction  suit,  a  plea  of  for- 
mer adjudication,  which  sets  up  a  pub- 
lic record  of  the  same  court,  in  which 
the  suit  is  pending,  need  not  be  veri- 
fied. Detroit,  etc.,  R.  Co.  v.  McCam- 
TOon,(Mich.  1896)66  N.  W.  Rep.  471. 

2.  Greely  v.  Smith,  i  Woodb.  &  M. 
(U.  S.)  181;  Gilbreath  v.  Jones,  66  Ala. 
129;  State  V.  Anderson,  26  Fla.  240; 
Thomas  v.  Thomas,  33  Neb.  373;  Tem- 
ple V.  Williams,  91  N.  Car.  82.  And 
see  State  v.  Thompson,  2  Heisk. 
(Tenn.)  147. 

Stifficient  Identification. —  In  an  action 
of  debt  on  a  recognizance,  the  defend- 
ant interposed  a  plea  of  former  recov- 
ery, in  which  it  was  averred  that  the 
people  "  impleaded  the  said  defendant 
in  a  certain  plea  of  scire  facias,  in  the 
words  and  figures  following,"  setting 
out  the  writ  at  length,  by  which  it  ap- 
peared that  the  defendant  was  named 
and  impleaded  with  a  certain  other  per- 
son, who  was  his  co-obligor  in  the 
recognizance.  It  was  held  that  it  ap- 
peared with  sufficient  certainty  in  the 
plea,  that  the  defendant  was  the  same 
person  who  was  impleaded  in  the  scire 
facias.     Murphy  v.  People,  53  111.  239. 

Insufficient  Identification. —  A  plea  of 
former  adjudication  must  show  that  the 
plaintiff  in  the  present  action  partici- 
pated in  the  former.  Therefore  a  plea 
which  averred  that  the  "  rector,  war- 
dens, and  vestrymen  [officials  of  the 
plaintiff  in  this  cause],  or  some  of 
them,"  participated  in  the  former 
action,  was  held  to  be  bad.  The  court 
■said:  "  It  may  be  that  the  rector,  or 
some  one  not  having  authority  to  rep- 
resent the  plaintiff  in  its  corporate 
capacity,  was  present  as  a  participant 
in  the  trial.  If  the  church  is  bound  by 
the  result  of  that  action,  *  *  *  it 
must  appear  that  it  was  represented  by 


those  having  authority  to  do  so."  St. 
John's  Episcopal  Church  v.  Berg. 
(Miss.  1887)  2  So.  Rep.  254. 

New  Defendants. —  A  plea  of  former 
adjudication,  which  avers  that  the  for- 
mer action  was  between  the  same  par- 
ties and  for  the  same  cause  of  action, 
is  bad  when  it  appears  that  the  former 
judgment  was  against  only  one  of  the 
present  defendants.  Shuster  v.  Per- 
kins, 2  Jones  L.  (N.  Car.)  217. 

3.  Goddard  v.  Benson,  15  Abb.  Pr. 
(N.  Y.  C.  PI.)  191,  in  which  it  was  held, 
that  where  a  supplemental  answer  sets 
up  a  former  adjudication  in  bar  it  must 
show  that  the  litigation  was  between 
the  same  parties  or  their  privies,  and 
when  such  answer  does  not  show  priv- 
ily it  may  be  demurred  to. 

4.  State  V.  Brooke,  29  Mo.  App.  286, 
in  which  it  was  held  that  a  plea  of  res 

judicata  which  fails  to  state  that  the 
court  in  which  the  judgment  was  ren- 
dered had  jurisdiction  of  the  parties  or 
of  the  subject-matter,  or  that  it  was  a 
court  of  general  jurisdiction,  is  bad, 
and  may  be  disregarded  by  the  court. 
And  see  Briscoe  v.  Stephens,  2  Bing. 
213,  9  E.  C.  L.  387;  State  v.  Thompson, 
2  Heisk.  (Tenn.)  147. 

But  see  Lynde  i/.  Columbus,  etc.,  R. 
Co.,  57  Fed.  Rep.  993,  in  which  it  was 
held  that  a  plea  of  former  adjudication 
was  not  bad  for  failing  to  allege  that 
the  court  had  acquired  jurisdiction  over 
the  parties  by  service  of  process  or  by 
appearance. 

6.  Moberly  v.  Peek,  67  Ala.  345  ; 
Dailey  v.  Sharkey,  29  Mo.  App.  518. 

Judgment "  Duly  Given  and  Made." — An 
answer  setting  up  a  former  judgment 
by  a  justice  of  the  peace  should  allege 
that  the  judgment  was  "  duly  given  or 
made,"  or  else  the  defendant  fnust 
allege  and  prove  the  facts  which  con 
ferred  jurisdiction  upon  the  justice's 
court  to  hear  and  determine  the  case. 
Weaver  v.  English,  11  Mont.  84. 

Justice  of  Another  State. —  An  answer 
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6.  Foreign  Judgments. —  A  plea  of  former  adjudication  setting 
up  a  foreign  judgment  in  bar,  must  show  that  the  foreign  court, 
had  jurisdiction,*  and  that  the  judgment  is  final  and  conclusive 
between  the  parties  according  to  the  law  of  the  place  where  such 
judgment  was  pronounced.*  It  is  not  necessary,  however,  to  set 
forth  at  length  the  foreign  proceedings  and  judgment.' 

IV.  Reply  to  the  Flea. — Wherever  there  are  any  facts  which 
will  avoid  the  bar  of  a  former  adjudication,  they  should  be  set 
up  by  a  reply  to  the  plea,"*  and  not  by  demurrer.*  Nul  tiel  record 
is  the  proper  reply  where  the  former  judgment  is  not  a  sufficient 
bar;®  but,  where  the  causes  of  action  are  not  the  same,  that 
fact,  and  not  7iul  ticl  record,  should  be  replied  to  the  plea.'^ 

Sufficiency  of  Reply. —  A  reply  is  sufficient  which  sets  up  facts -that 
would  render  the  former  judgment  void,*  or  denies  that  the  two 


setting  up  a  former  adjudication  be- 
fore a  justice  of  the  peace  of  another 
state  should  set  out  facts  showing  the 
jurisdiction  of  the  justice,  and  aver 
that  his  judgment  was  duly  given. 
Richardson  v.  Hickman,  22  Ind.  244. 

1.  Burnham  v.  Webster,  2  Ware 
(U.  S.)  240,  4  Fed.  Cas.  No.  2178; 
Richardson  z>.  Hickman,  22  Ind.  244. 

2.  Frayes  v.  Worms,  19  C.  B.  N.  S. 
149,  100  E.  C.  L.  149. 

"  Another  plea  stated  that  the  plain- 
tiff had  impleaded  the  defendant  in  a 
plea  of  trespass  on  the  case  upon  prom- 
ises in  a  court  of  judicature,  in  the 
island  of  St.  Christopher,  for  the  same 
causes  of  action  as  those  mentioned  in 
the  declaration,  that  the  defendant 
pleaded  non  assumpsit,  upon  which 
issue  was  joined  and  the  jury  found 
for  the  defendants  with  one  penny  costs, 
that  judgment  was  given  for  the  de- 
fendant upon  that  verdict,  and  that 
that  judgment  was  afterwards  affirmed, 
first  by  a  court  of  error  in  the  island, 
and  afterwards  by  the  king  in  council. 
Held,  that  this  plea  was  bad,  inasmuch 
as  it  did  not  appear  that  the  judgment 
at  St.  Christopher's  was  final  and  con- 
clusive in  the  colony  itself,  so  as  to  bar 
the  plaintiff  from  another  action  there." 
Plummer  v.  Woodburne,  4  B.  &  C.  625, 
10  E.  C.  L.  424. 

Procedure  tTnknown  to  Common  Law. — 
In  pleading  a  former  adjudication  in 
another  state  under  a  course  of  proce- 
dure unknown  to  the  common  law,  the 
pleader  should,  if  the  procedure  was 
authorized  by  the  statute  law  of  the 
foreign  state,  set  forth  the  statute  so 
that  the  court  may  see  that  the  pro- 
ceedings have  been  conformable 
thereto;  a  general  statement  that  the 


proceedings  were  according  to  the  laws 
of  the  foreign  state,  and  fully  author- 
ized thereby,  is  not  sufficient.  Holmes 
V.  Broughton,  10  Wend.  (N.  Y  )  75. 

3.  Ricardo  v.  Garcias,  12  CI.  &  F. 
368,  in  which  it  was  held  that  a  plea  of 
former  adjudication,  setting  up  a  for- 
eign judgment  in  bar,  is  sufficient  if  it 
sets  forth  in  substance  and  effect  the 
foreign  proceedings  and  judgment, 
supported  by  averments  that  the  mat- 
ters in  issue  in  the  foreign  tribunal 
were  the  same  as  the  matters  in  issue 
in  the  present  suit. 

4.  The  Reversal  of  the  Judgment  upon 
which  a  defendant  bases  his  plea  of 
former  adjudication,  is  a  matter  to  be 
set  up  by  replication  in  defense  to  the 
plea.     Mull  V.  McKnight,  67  Ind.  525. 

Part  of  Demand  Not  Included  in  Former 
Recovery. —  Where  a  former  recovery  is 
pleaded  to  an  entire  complaint,  if  a 
part  of  the  demand  was  not  included 
within  the  former  recovery  the  fact 
should  be  set  up  by  reply.  Brandon 
V.  Judah,  7  Ind.  545. 

5.  Shields  v.  Taylor,  13  Smed.  &  M. 
(Miss.)  127. 

Statements  in  Plea  Not  True. —  Where 
an  answer  of  former  adjudication  is 
correct  on  its  face,  but  in  fact  the  state- 
ments made  therein  are  not  true,  the 
plaintiff  should  file  a  reply  and  the  issue 
be  determined;  for  a  demurrer  to  such 
an  answer  admits  as  true  the  facts  cor- 
rectly pleaded,  and  consequently  the 
former  adjudication  Vvould  operate  as  a 
bar  to  the  pending  action.  Gilmore  v. 
McClure,  133  Ind.  571. 

6.  Shields  v.  Taylor,  13  Smed.  &  M. 
(Miss.)  127. 

7.  James  v.  State,  7  Blackf .  (Ind.)  325. 

8.  Lack  of  Jurisdiction. — To  a  declara- 
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suits  are  for  the  same  cause  of  action.*  But  where  the  reply 
neither  denies  the  judgment,  nor  that  it  was  for  the  same  cause 
of  action,  but  merely  sets  up  matters  which  would  not  render  the 
former  judgment  void,  it  is  insufficient.*     And  a  mere  denial 


tion  in  assumpsit,  the  defendant  plead- 
ed a  former  adjudication  in  an  inferior 
court  for  the  same  cause  of  action,  but 
did  not  state  that  the  consideration 
arose  within  the  jurisdiction  of  the  in- 
ferior court.  To  this  the  plaintiff  re- 
plied that  the  cause  of  action  arose  with- 
out the  jurisdiction  of  the  inferior  court, 
and  that  the  plaintiff  and  defendant 
were  both  resident  without  the  jurisdic- 
tion. This  replication  was  held  sufB- 
cienton  demurrer.  Briscoe  v.  Stephens, 
2  Bing.  213,  9  E.  C.  L.  387.  And  see 
Davis  V.  Green,  57  Ind.  493. 

Judgment  Fraadolently  Obtained.  — 
Where  a  judgment  is  pleaded  in  bar 
of  an  action,  a  reply  setting  forth 
facts  showing  that  the  judgment  was 
fraudulently  obtained  is  a  sufficient 
replication  to  the  plea,  under  the  Colo- 
rado practice.  Hallack  v.  Loft,  19  Colo. 

74- 

1.  Safficient  Denial  of  Identity. —  To  a 
plea  of  former  adjudication,  it  is  a  legal 
answer  to  deny  that  such  judgment 
was  for  the  same  cause  of  action  set 
forth  in  the  declaration.  A  replication 
which  alleges  "  that  there  remains  no 
record  of  any  proceedings,  etc.,  nor  of 
any  judgment  recovered  thereon,  and 
no  judgment  remaining  in  full  force 
and  effect,  etc.,  for  the  same  grievances 
and  cause  of  action  in  the  declaration  in 
this  cause  stated  and  set  forth,"  suffi- 
ciently denies  the  identity  of  the  causes 
of  action.  Weber  v.  Morris,  etc.,  R.  Co., 
36  N.  J.  L.  213. 

Non-identity  COiown  by  Parol  Evidence. 
—  Where  a  defendant  pleads  a  former 
judgment  the  plaintiff  may  reply  that 
the  former  judgment  did  not  apply  to 
the  same  property  in  controversy,  and 
may  show  by  parol  evidence  that  such 
was  the  case.  Palmer  v.  Sanger,  143 
111.  34. 

Denial  by  Way  of  Protettando. —  A  rep- 
lication to  a  plea  of  former  recovery 
set  forth  by  way  of  protestando  that  the 
trespass  alleged  in  the  declaration  in 
the  latter  suit  was  not  the  same  for 
which  the  former  was  brought.  On 
demurrer  the  replication  was  held  to  be 
defective  in  form,  the  court  saying: 
"  It  is  argumentative,  instead  of  trav- 
ersing and  denying  a  former  recovery 
for  the  same  matter.     The  matter  con- 


tained in  the  protestando  should  have 
formed  the  substance  of  the  replica- 
tion; for  if  the  facts  averred  can  be 
supported,  the  trespass  alleged  in  this 
action  is  not  the  same  for  which  dam- 
ages were  given  and  a  recovery  had  in 
the  former  action."  Snider  v.  Croy.  2 
Johns.  (N.  Y.)  230. 

2.  Defects  in  the  Former  Adjudication. 
—  Where  to  an  answer  of  former  adju- 
dication the  plaintiff  put  in  a  reply  al- 
leging certain  defects  and  irregularities 
in  the  former  adjudication,  none  of 
which,  however,  would  render  the  ad- 
judication void,  it  was  held  that  the 
reply  was  insufficient  to  overcome  the 
defense;  for  unless  the  adjudication  be 
shown  to  be  void  it  constitutes  a  good 
defense,  and,  in  the  absence  of  an 
affirmative  showing  to  the  contrary,  it 
will  be  presumed  that  the  record  of 
such  adjudication  is  regular  and  free 
from  error.  Phillips  v.  Lewis,  109 
Ind.  62. 

No  Notice  of  Former  Proceedings. —  It 
is  no  answer  to  a  plea  of  former  re- 
covery under  foreign  attachment,  that 
the  plaintiff  has  had  no  notice  of  the 
proceedings.  Magrath  v.  Hardy,  4 
Bing  N.  Cas.  782,  33  E.  C.  L.  522.  But 
see  Davis  v.  Green,  57  Ind.  493. 

Present  Suit  First  Instituted. —  In  an 
action  of  debt  on  a  justice's  bond,  the 
defendant  pleaded  a  former  recovery. 
To  this  plea  a  replication  was  filed  that 
the  present  suit  was  first  instituted.  It 
was  held  that  the  replication  was  in- 
sufficient, as  the  judgment  first  ob- 
tained, and  not  the  suit  first  brought, 
must  have  preference.  State  v.  Ford, 
5  Blackf.  (Ind.)  392. 

No  Allegation  of  Specific  Damages  Not 
Already  Adjudicated.  —  To  a  plea  of 
former  adjudication  the  plaintiff  put  in 
a  replication  denying  that  the  former 
decree  had  "  fully,  finally,  and  com- 
pletely adjudicated  and  determined  all 
matters  in  issue  between  the  two 
parties."  The  defendant  demurred  on 
the  ground  that  the  said  replication  did 
not  allege  any  specific  matter  of  dam- 
ages arising  out  of  the  contract  in  issue, 
which  had  not  been  settled  by  the 
former  decree.  The  court  held  the  repli- 
cation insufficient.  Sandford  v.  Cloud, 
17  Fla.  532. 
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that  the  merits  of  the  present  suit  were  tried  and  determined  in 
the  former  is  not  a  sufficient  reply  to  the  plea.* 

Conclusion. —  A  reply  of  nul  tiel  record  to  a  plea  of  former  adjudi- 
cation should  conclude  to  the  country,  and  not  with  a 
verification.* 

V.  Trial  of  the  Issue. — If,  to  a  plea  of  former  adjudication, 
the  plaintiff  reply  that  the  causes  of  action  are  not  the  same,  the 
issue  is  one  for  a  jury.'  If  yiiil  tiel  record  is  replied,  the  issue 
upon  it  can  only  be  tried  by  the  court.* 


1.  Agnew  V.  McElroy,  lo  Smed.  & 
M.  (Miss.)  552. 

That  the  Evidence  was  Insufficient  to 
establish  the  claim,  or  that  no  evidence 
was  offered  or  received  by  the  court,  is 
not  a  sufficient  reply  to  avoid  the  bar. 
Ramsey  v.  Herndon,  i  McLean  (U.  S.) 
450. 

Defendants  Forced  to  Trial  without  their 
Evidence. —  Where  the  former  trial  was 
on  the  merits  and  the  judgment  was 
for  plaintiffs,  it  is  no  sufficient  answer 
to  a  plea  of  former  adjudication  in  a 
subsequent  suit  that  the  defendants  in 
the  former  suit  were  forced  to  trial 
therein  without  their  evidence,  and  did 
not  have  a  fair  and  full  trial  of  the 
issue.  Cook  v.  Carroll  Land,  etc.,  Co., 
6  Tex.  Civ.  App.  326. 

2.  Baldwin  v.  Hale,  17  Johns.  (N.  Y.) 
272. 

3.  James  v.  Lawrenceburgh  Ins.  Co., 
6  Blackf.  (Ind.)  525;  Amsden  v.  Du- 
buque, etc.,  R.  Co.,  32  Iowa  288. 

Dismissal  on  Motion  —  No  Ground  for 
Reversal. —  The  issue  made  by  a  plea  of 


former  recovery  should  be  submitted 
to  the  jury,  under  proper  instructions 
from  the  court  as  to  the  effect  of  the 
adjudication  pleaded  in  bar;  but  where 
the  record  so  pleaded  showed  that  the 
matter  in  controversy  had  been  fully 
determined  in  the  former  suit,  and  the 
adverse  party  controverted  none  of  the 
facts  involved  in  the  issue,  the  fact 
that  the  court  dismissed  the  case  on 
motion,  instead  of  submitting  it  to  the 
jury  with  instructions  to  find  for  the 
defendant,  will  not  require  a  reversal. 
Robinson  v.  Wilkins,  74  Ga.  47. 

4.  Gray  v.  Pingrey,  17  Vt.  419. 

Issue  Tried  by  Jury  —  No  Ground  for 
Reversal. —  The  issue  of  nul  tiel  record 
joined  on  a  plea  of  former  adjudication 
which  makes  no  averment  of  extrinsic 
facts,  is  triable  alone  by  the  court  upon 
inspection  of  the  record,  and  it  is  error 
to  submit  the  issue  to  a  jury;  but  if 
the  jury  find  the  facts  as  the  court 
should  have  found,  the  error  will  not 
be  so  material  as  to  require  reversal. 
Coulter  V.  Davis,  13  Lea  (Tenn.)  451. 
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2.  IVhen  Made,  632. 

in.  The  Plea,  632. 
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I.  Definition. — A  plea  of  former  conviction  or  acquittal  is  a 
plea  in  bar  to  a  criminal  action,  stating  that  the  defendant  has 
been  already  indicted  and  tried  for  the  same  alleged  offense,  and 
has  been  convicted  or  acquitted,  as  the  case  may  be.* 

n.  The  Defense  —  1.  How  Made. —  According  to  the  doctrine 
of  the  common  law,  it  is  held  in  most  of  the  states  that 
the  defenses  of  former  conviction  or  acquittal  must  be 
specially  pleaded,*  and    are  not   admissible    under   the  general 

1.  Black's  Law  Diet.,  titles  "  Autre-  Maine. —  State  v.  Barnes,  32  Me.  530. 
fois  acquit  "  and  "  Autrefois  convict."  Massachusetts. —  Com.    v.    Merrill,    8 

2.  Alabama.  —  Rickles  v.  State,  68  Allen  (Mass.)  547;  Com.  v.  Chesley, 
Ala.  538;  De  Arman  v.  State,  77  Ala.  107  Mass.  223;  Com.  v.  O'Neil,  (Mass. 
10;  Baysinger  v.  State,  77  Ala.  60.  1892)  29  N.  E.  Rep.  1146. 

California.  —  People  v.  Lee  Yune  New  Hampshire. —  State  v.  Buzzell, 
Chong,  94  Cal.  379.  58  N.  H.  257. 

Colorado. — In  r^  Allison,  13  Colo.  525.  Tennessee. —  Zachary  v.  State,  7  Baxt. 

Georgia. —  Daniels  v.  State,  78  Ga.  98.     (Tenn.)  i. 
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issue.*  In  some  jurisdictions,  however,  the  general  issue  has  been 
made  available  by  statute,*  and  in  those  states  in  which  the 
common-law  objection  to  duplicity  in  pleading'  does  not  prevail, 
former  conviction  or  acquittal,  and  not  guilty,  may  be  pleaded 
at  the  same  time.^ 

Not  Raised  by  Motion. — This  defense  cannot  be  raised  by  motion  in 
arrest  of  judgment  or  otherwise,*  and,  if  it  cannot  be  pleaded  in 


Texas. —  Pitner  v.  State,  44  Tex.  578; 
Brill  V.  State,  i  Tex.  App.  152;  Swan- 
coat  V.  State,  4  Tex.  App.  105;  Sam- 
uels V.  State,  25  Tex.  App.  537. 

Utah. —  In  re  Barton,  6  Utah  264; 
In  re  Maughan,  6  Utah  167. 

Virginia. —  Justice  v.  Com.,  81  Va. 
209. 

Washington.  —  Steiner  v.  Nerton,  6 
Wash.  23. 

Waiver  by  Not  Pleading  Specially. — 
When,  on  an  indictment  for  murder, 
the  defendant,  who  on  a  previous  trial 
had  been  convicted  of  murder  in  the 
second  degree,  does  not  specially  plead 
the  former  conviction,  but  merely 
pleads  not  guilty,  the  plea  of  autrefois 
acquit,  as  to  murder  in  the  first  degree, 
is  deemed  waived;  the  record  of  the 
former  conviction  is  excluded,  and  the 
same  proceedings  are  had  in  organiz- 
ing the  jury  as  if  there  had  not  been  a 
former  trial  or  verdict  amounting  to 
an  acquittal  of  murder  in  the  first  de- 
gree.    Jordan  v.  State,  81  Ala.  20. 

The  Colorado  Statute  (Mills's  Anno. 
Stat.,  §  1467)  which  provides  that  "  all 
trials  for  criminal  offenses  shall  be 
conducted  according  to  the  course  of 
the  common  law,  except  when  this 
chapter  points  out  a  different  mode," 
does  not  dispense  with  the  necessity  for 
pleading  former  conviction  or  acquittal 
specially.      Guenther     v.    People,    22 

Colo.    121. 

When  Pleaded  in  a  Justice's  Court,  the 
plea  of  former  conviction  or  acquittal 
may  be  made  orally.  Preston  v. 
People,  45  Mich.  486. 

1.  Rickles  v.  State,  68  Ala.  538;  Bay- 
singer  V.  State,  77  Ala.  60;  Com.  v. 
Chesley,  107  Mass.  223;  State  v.  Buz- 
zell,  58  N.  H.  257.  And  see  Johnson 
V.  State,  29  Ark.  31;  People  v.  Cigna- 
rale,  no  N.  Y.  23. 

The  General  Issue  is  Not  Baised  by  a 
plea  of  former  conviction  or  acquittal. 
People  V.  Trimble,  60  Hun  (N.  Y.)  364. 

2.  California.  —  Since  §  1016,  Cal. 
Penal  Code,  provides  only  three  kinds 
of  pleas,  viz.,  guilty,  not  guilty,  and 
former  conviction  or  acquittal,  the  de- 


fense of  once  in  jeopardy  (where  there 
was  neither  a  conviction  nor  an  acquit- 
tal) may  be  pleaded  under  not  guilty. 
People  V.  Cage,  48  Cal.  324. 

Illinois. —The  Crim.  Code,  §  422,  dis- 
penses with  all  pleas  in  criminal  cases 
except  that  of  not  guilty.  Under  this 
plea,  therefore,  the  defendant  may 
avail  himself  of  former  conviction  or 
acquittal.  Hankins  v.  People,  106  111. 
628. 

The  Indiana  Statute  (2  G.  &  H.  413, 
§  97)  provides  that  in  all  criminal 
prosecutions  the  defendant  may  plead 
the  general  issue  orally,  and  under  it 
every  matter  of  defense  may  be 
proved.  Consequently  the  defense  of 
former  conviction  or  acquittal  may  be 
raised  under  the  plea  of  not  guilty. 
Danneburg  v.  State,  20  Ind.  181;  Clem 
V.  State,  42  Ind.  420. 

However,  it  is  optional  with  the  de- 
fendant whether  he  will  plead  this 
defense  specially  or  under  the  general 
issue,  and,  if  the  special  plea  is  decided 
against  him,  he  may  still  plead  the 
general  issue.  Clem  v.  State,  42  Ind. 
420. 

3.  State  V.  Copeland,  2  Swan  (Tenn.) 
626. 

If,  in  a  plea  of  autrefois  acquit,  the 
prisoner  insists  upon  two  distinct  rec- 
ords of  acquittal,  his  plea  is  bad  for 
duplicity.  Rex  v.  Sheen,  2  C.  &  P. 
634,  12  E.  C.  L.  295. 

4.  People  V.  Briggs,  i  Dakota  289; 
Vowells  V.  Com.,  83  Ky.  193;  State  v. 
Respass,  85  N.  Car.  534. 

Tennessee  Doctrine.  —  The  defendant 
must  file  his  plea  of  autrefois  acquit  or 
convict  together  with  whatever  other 
defenses  he  may  have.  Crippen  v. 
State,  3  Heisk.  (Tenn.)  25. 

The  defendant  was  indicted  for 
assault  and  battery  with  intent  to  kill. 
He  pleaded  not  guilty  to  the  felony, 
and  former  conviction  before  a  justice 
of  the  peace  to  the  misdemeanor,  viz., 
the  assault  and  battery.  It  was  held 
that  the  pleading  was  good.  Rose  v. 
State,  9  Lea  (Tenn.)  388. 

6.  State  V.  Washington,  28  La.  Ann. 
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bar  to  a  subsequent  indictment,  no  advantage  can  be  taken  of  it 
as  an  estoppel.* 

When  the  Defendant  Has  No  Opportunity  for  Pleading  his  former  conviction 
or  acquittal  —  as  where  he  is  not  arraigned  anew —  he  is  allowed 
to  avail  himself  of  the  defense  without  pleading  it,*  and  if  it 
appears  that  on  the  trial  he  has  not  had  full  opportunity  for 
taking  advantage  thereof,  he  should  be  awarded  a  new  trial.' 

Habeas  Corpus  is  not  the  proper  remedy  for  taking  advantage  of 
former  conviction  or  acquittal.* 

2.  When  Hade. —  The  plea,  it  seems,  may  be  filed  after  the 
opening  of  the  case,  if  justice  requires  it,  at  any  time  before  the 
verdict  is  rendered.* 

m  The  Plea — 1.  In  General — rln  setting  up  the  defense  of 
former  conviction  or  acquittal,  strict  technical  accuracy  is  not 
necessary.*     However,  the  plea  must  aver  all  the  facts  required 


129;  State  V  Sias,  17  N.  H.  558;  State 
V.  Morgan  -^5  N.  Car.  641 ;  State  v. 
Barnes,  32  Me.  530;  Zachary  v.  State, 
7  Baxt.  (Tenn.)  i. 

1.  State  V.  Jesse,  3  Dev.  &  B.  L.  (N. 
Car.)  98. 

2.  State  V.  Martin,  30  Wis.  222. 

3.  The  defendant,  being  prosecuted 
for  a  misdemeanor,  pleaded  former 
acquittal,  and  applied  to  the  clerk  for 
the  former  indictment  preferred  for 
the  same  offense,  and  the  order  on  the 
minutes  of  the  court  discharging  the  ac- 
cused from  the  prosecution;  neither 
of  which  could  be  found.  The  court 
having  directed  the  trial  to  proceed,  a 
verdict  of  guilty  was  rendered  against 
the  defendant.  In  the  meantime,  the 
search  having  been  continued,  both 
the  indictment  and  order  of  discharge 
were  found.  There  was  no  doubt  from 
the  evidence  and  a  comparison  of  the 
pleadings  that  the  offenses  were  the 
same.  It  was  held  that,  under  the  cir- 
cumstances, a  new  trial  should  have 
been  granted.     Dacy  v.  State,  17  Ga. 

439- 

4.  Pitner  T/.  State,  44  Tex.  578;  Brill 
V.  State,  I  Tex.  App.  152;  In  re  Bar- 
ton, 6  Utah  264;  In  re  Maughan,  6 
Utah  167;  Steiner  v.  Nerton,  6  Wash, 
23;  In  re  Bogart,  2  Sawy.  (U.  S.)  396. 

6,  State  V.  Washington,  28  La.  Ann. 
129;    Com.   V.   Maher,    16   Phila.   (Pa.) 

451- 

Plea  Filed  after  Impaneling  of  Jury. — 
On  motion  of  the  district  attorney,  the 
defendant's  plea  of  former  jeopardy 
was  stricken  out  because  filed  after  the 
impaneling  of  the  jury,  and  the  enter- 
ing of  a  plea  of  not  guilty  by  the  de- 


fendant. It  was  held  that  the  plea  is  a 
constitutional  right,  and,  the  Code  of 
Crim.  Proc.  being  silent  as  to  when  the 
plea  should  be  entered,  that  the  court 
erred  in  striking  it  out.  Pizano  v. 
State,  20  Tex.  App.  139. 

Time  Allowed  for  Preparing  Plea. — 
When  the  case  was  called  for  trial,  the 
counsel  for  the  defendant  stated  to  the 
court  that  he  desired  to  interpose  a 
plea  of  former  conviction.  The  court 
allowed  him  only  fifteen  minutes  in 
which  to  prepare  the  plea.  The  court 
ordered  the  trial  to  proceed,  and,  after 
some  portion  of  the  state's  evidence 
was  in,  counsel  for  defendant,  the  plea 
having  been  prepared,  filed  and  offered 
to  read  the  same  to  the  jury,  where- 
upon the  county  attorney  moved  to 
strike  it  out,  which  motion  was  sus- 
tained, and  defendant  excepted.  It  was 
held  that,  under  the  circumstances, 
counsel  for  defendant  should  have  been 
given  more  time;  and  that  the  plea 
should  have  been  entertained  by  the 
court,  allowed  to  be  read  to  the  jury, 
and  tried  upon  its  merits.  Coon  v. 
State,  21  Tex.  App.  332. 

6.  Baysinger  v.  State,  77  Ala.  60; 
State  V.  Welch,  79  Me.  99. 

Where  a  Plea  of  Former  Acquittal  is 
Defective  in  Form,  it  may  be  aided  by  the 
record,  and  should  be  sustained  if  the 
record  of  the  court  in  the  same  case 
contains  everything  necessary  to  sus- 
tain it.     Johnson  v.  State,  29  Ark.  31. 

Informal  Plea. — The  court  will  not  re- 
ject a  plea  of  autrefois  convict  on  account 
of  the  informal  manner  in  which  it  is 
handed  in  by  the  prisoner,  but  will 
assign  counsel   to  put   it   into   formal 
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for  maintaining  the  defense.* 

Waiver. —  If  the  record  does  not  show  that  the  defendant  waived 
his  plea  in  the  lower  court,  no  presumption  will  arise  that  he 
did  so.* 

2.  Its  Nature. —  The  plea  of  autrefois  acquit  or  convict  is  of  mixed 
nature,  consisting  of  matter  of  record  and  matter  of  fact.  Of 
record,  the  indictment  and  acquittal  or  conviction  ;  of  fact,  that 
the  defendant  is  the  same  person  and  the  offense  is  the  same.'  It 
is  among  the  favored  pleas,  requiring  only  certainty  to  a  common 
intent,  a  less  degree  of  certainty  than  is  required  in  an  indict- 
ment being  permissible.* 

3.  Necessary  Allegations  —  a.  In  General. — While  absolute 
technical  accuracy  is  not  required  in  setting  up  the  defense,* 
still  the  averments  of  the  plea  should  be  such  as  to  show  clearly 
that  the  defendant  is  entitled  to  the  protection  invoked.* 


shape,  and  will  postpofte  the  trial  to 
give  time  for  its  preparation.  Rex  v. 
Chamberlain,  6  C.  &  P.  93,  25  E.  C.  L. 
299. 

Plea  Inartificially  Drawn.  —  Where  a 
plea  of  former  conviction  substantially 
avers  that  the  defendant  has  previously 
been  prosecuted,  tried,  and  convicted, 
by  a  court  of  competent  jurisdiction, 
for  the  same  offense,  and  that  the  judg- 
ment of  conviction  remains  in  full  force 
and  effect,  although  the  plea  is  inartifi- 
cially  drawn  it  is  good  upon  demurrer. 
Day  V.  Com.,  23  Gratt.  (Va.)  915. 

Failnre  to  State  Exact  Time. —  If  a 
plea  of  autrefois  acquit  is  regular  in 
other  respects,  but  fails  to  state  the 
exact  day  or  month  when  defendant 
was  formerly  tried  for  the  offense,  it  is 
not  on  that  account  a  mere  nullity ;  and 
it  is  erroneous  for  the  court  to  exclude 
evidence  in  support  of  it.  Deaton  v. 
State,  44  Tex.  446. 

Failure  to  Set  Out  the  Information  upon 
which  the  former  trial  was  had  renders 
the  plea  demurrable,  but  not  void. 
Grisham  v.  State,  19  Tex.  App.  504. 

California  Practice. — Deering's  Penal 
Code,  California,  §  1017,  provides  that 
"  every  plea  must  be  oral,  and  entered 
upon  the  minutes  of  the  court  in  sub- 
stantially the  following  form,"  viz.,  if 
he  plead  former  conviction  or  acquit- 
tal: "  The  defendant  pleads  that  he  has 
already  been  convicted  (or  acquitted) 
of  the  offense  charged  by  the  judg- 
ment of  the  court  of ,  rendered  at 

,  on  the  —  day  of ."  The  de- 
fendant pleaded  orally  "  a  former 
acquittal  "  and  at  the  same  time  filed 
a  written  plea  in  due  form.     It  was 


held  that  the  oral  plea  was  insufficient 
and  that  the  written  document  could 
not  be  resorted  to  in  aid  of  the  plea 
actually  entered  upon  the  minutes. 
People  V.  O'Leary,  77  Cal.  30. 

1.  See  infra.  III.  3.  Necessary  Allega- 
tions. 

2.  People  V.  Fuqua,  61  Cal.  377. 
Texas.  —  The  state   demurred  to  the 

defendant's  plea  of  former  jeopardy, 
but  the  record  failed  to  show  that  any 
action  was  taken  by  the  court  on  either 
plea  or  demurrer.  It  was  held  that  the 
plea  in  such  case  was  to  be  considered 
as  waived.  Johnson  v.  State,  26  Tex. 
App.  631. 

3.  Atkins  v.  State,  16  Ark.  568;  Dan- 
iels V.  State,  78  Ga.  98;  State  v.  Ed- 
wards, 42  La.  Ann.  414;  State  v.  Wil- 
liams, 45  La.  Ann.  936;  Quitzow  v. 
State,  I  Tex.  App.  47;  Williams  v. 
State,  13  Tex.  App.  285;  U.  S.  v.  Shoe- 
maker, 2  McLean  (U.  S.)  114. 

4.  Baysinger  z:  State,  77  Ala.  60; 
Harp  V.  State,  59  Ark.  113;  Helm  v. 
State,  66  Miss.  537. 

6.   See  supra.  III.  i.  In  General. 

6.   Baysinger  v.  State,  77  Ala.  60. 

The  Plea  must  Show  that  the  Judgment 
is  Unreversed  and  continues  in  full  force 
and  effect.  U.  S.  v.  Olsen,  57  Fed. 
Rep.  579.  But  see  contra.  State  v. 
Welch,  79  Me.  99. 

When  the  plea  shows  that  the  judg- 
ment has  been  reversed,  and  proceed- 
ings against  defendant  have  been  dis- 
missed, it  is  bad  on  demurrer.  State 
V.  Thurston,  3  Heisk.  (Tenn.)  67. 

The  Amount  of  the  Fine  should  be 
stated  in  a  plea  alleging  former  convic- 
tion before  a  justice  of  the  peace,  so 
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b.  Identity  of  Person.  —  The  plea  must  aver  that  the 
defendant  is  the  same  person  formerly  convicted  or  acquitted  of 
the  offense  charged.* 

c.  Identity  of  Offense. —  The  plea  must  also  distinctly 
allege  that  the  offenses  charged  in  the  former  and  present 
indictments    are    one   and    the    same    offense,*    and    that    this 


that  the  court  may  know  whether  it  was 
legal.  State  v.  Atkinson,  9  Humph. 
(Tenn.)  677. 

In  Tennessee,  when  a  defendant  pleads 
to  an  indictment  that  he  has  been  tried 
by  a  justice  of  the  peace  and  fined,  under 
the  Act  of  1848,  c.  55,  the  plea  must 
state  that  the  justice  heard  the  evidence. 
State  V.  Spencer,  10  Humph.  (Tenn.) 
431;  State  f.  Colvin,  11  Humph.  (Tenn). 

599- 

Collosion.  —  The  plea  need  not  allege 
that  the  former  proceedings  were  not 
•had  by  the  procurement  of  the  defend- 
ant. State  V.  Clenny,  i  Head  (Tenn.) 
271. 

In  Pleading  Former  Jeopardy  it  must 
appear  how  or  in  what  manner  defend- 
ant has  before  been  in  jeopardy,  else 
the  plea  is  demurrable.  Atkins  v. 
State,  16  Ark.  568;  Wilson  v.  State,  16 
Ark.   601:  Gannon   v.   People,   127  111. 

507. 

It  must  be  shown  not  only  that  jeop- 
ardy has  once  attached,  but  also  that 
the  jeopardy  so  attaching  has  not  been 
discharged  by  operation  of  the  law  or 
waived  by  some  act  of  the  defendant. 
Hensley  v.  State,  107  Ind.  587. 

Lawfol  Conviction.  —  A  plea  of  autre- 
fois convict  which  does  not  aver  that 
the  prior  conviction  was  lawful  is  in- 
sufficient.    State  V.  Salge,  2  Nev.  321. 

1.  Henry  v.  State,  33  Ala.  389;  Bay- 
singer  V.  State,  77  Ala.  60;  Atkins  v. 
State,  16  Ark.  568;  Wilson  v.  State,  16 
Ark.  601 ;  Emerson  v.  State,  43  Ark. 
372;  Com.  V.  Goddard,  13  Mass.  455; 
Justice  V.  Com.,  81  Va.  209. 

Inference  of  Identity.  — The  identity  of 
the  defendant  with  the  person  who  was 
formerly  acquitted  cannot  be  a  matter 
of  inference.  Baysinger  v.  State,  77 
Ala.  60. 

The  Identities  of  Person  and  Offense 
need  not  be  alleged  in  express  terms, 
but  there  must  at  least  be  facts  show- 
ing them  with  sufficient  certainty, 
Baysinger  v.  State,  77  Ala.  60. 

2.  Alabama. —  Henry  v.  State,  33  Ala. 
389;  Baysinger  v.  State,  77  Ala.  60. 

Arkansas.  —  Emerson  v.  State,  43 
Ark.  372;  Evans  v.  State,  54  Ark.  227. 


Florida.  —  Newberry  v.  State,  26  Fla, 
334. 

Illinois. —  McQuoid  v.  People,  8  111. 
76. 

Indiana. —  Clem  v.  State,  42  Ind.  420; 
Burk  V.  State,  81  Ind.  128. 

Massachtisctts. — Com.  v.  Goddard,  13 
Mass.  456. 

Mississippi. —  Pope  v.  State,  63  Miss. 

53-    .  . 

Missouri. —  State  z'.   Wister,  62    Mo. 

592. 

Texas. —  Boggess  v.  Slate,  43  Tex. 
347;  King  V.  State,  43  Tex.  351;  Quit- 
zow  V.  State,  i  Tex.  App.  47;  Taylor  v. 
State,  4  Tex.  App.  29;  Lowe  v.  State, 
4  Tex.  App.  34. 

Virginia. —  Justice  v.  Com.,  Si  Va. 
209;  State  V.  Evans,  33  W.  Va.  417. 

Sufficient  Pleas. — The  plea  is  suffi- 
cient if  it  alleges  that  the  defendant 
had  on  a  previous  named  day  been 
tried  and  acquitted  of  the  identical 
offense  alleged  in  the  information,  and 
shows  the  identity  of  the  offenses  and 
the  judgment.  McCullough  v.  State, 
(Tex.  Crim.  App.  1896)  34  S.  W.  Rep. 

753- 

A  plea  alleging  that  the  assault 
charged  in  the  present  indictment  is 
"  a  part  of  one  and  the  same  breach  of 
the  peace  "  charged  in  a  former  indict- 
ment is  sufficient.  State  v.  Locklin,  59 
Vt.  654. 

Insufficient  Plea. —  A  plea  of  autrefois 
acquit  showing  upon  its  face  the  non- 
identity  of  the  two  offenses  is  bad  on 
demurrer.  Brothers  v.  State,  22  Tex. 
App.  447. 

Where  Same  Act  Caoses  Both  Offenses. — 
The  defendant,  being  on  trial  for  the 
murder  of  A,  pleaded  a  former  convic- 
tion for  the  murder  of  B,  omitting  to 
state  that  the  same  act  caused  the  death 
of  both  A  and  B.  It  was  held  that  the 
plea  was  demurrable  on  account  of  the 
omission.     Jones  v.  State,  61  Ark.  88. 

A  plea  that  the  defendant  has  before 
been  convicted  before  a  justice  of  the 
peace  for  an  assault  and  battery,  and 
that  such  assault  and  battery  was  '"  one 
and  the  same  act  and  offense,  and  not 
any  other  or  different  act  or  offense  " 
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sameness  exists  both  in  law  and  in  fact.* 

d.  Jurisdiction. —  The  plea  must  further  aver  that  th.e 
former  conviction  or  acquittal  was  had  in  a  court  of  competent 
jurisdiction.* 

e.  The  Record. —  In  some  cases  it  is  hel4  that  the  whole 
record  must  be  set  out  in  the  plea,'  but  in  practice  it  is  sufficient 
to  state  the  indictment,*  the  verdict  of  the  jury,*  and  the  judg- 
ment thereon.® 


than  was  charged  in  the  information, 
may  be  good,  although  the  information 
charges  the  act  to  have  been  committed 
upon  J.  F.,  and  the  plea  alleges  it  to 
have  been  committed  upon  P.  B.  If 
the  same  act  constitutes  the  only 
assault,  the  plea  is  good.  Sipple  v. 
People,  lo  111.  App.  144. 

Where  the  record  of  the  former  con- 
viction set  forth  in  the  plea  shows  that 
the  first  and  second  indictments  charge 
apparently  separate  offenses,  an  aver- 
ment in  terms  of  the  identity  of  the 
offenses  may  be  sufficient;  but  if  the 
defendant,  in  the  absence  of  such  aver- 
ment, would  avail  himself  of  the  de- 
fense of  former  conviction,  the  plea 
must  contain  allegations  showing  that 
the  act  charged  in  each  indictment  con- 
stitutes an  integral  offense,  and  is  the 
same  act.  Setting  forth  the  record  of 
the  former  conviction  is  not  in  itself 
sufficient.  Baysinger  v.  State,  77  Ala. 
60. 

The  defendant  averred  "  that  the 
crime  charged  against  the  defendant  in 
said  indictment,  and  of  which  she  was 
tried  and  acquitted  as  hereinbefore  set 
forth,  by  the  verdict  of  the  said  jury, 
was  and  is  identical  in  all  its  parts,  in- 
cidents, and  circumstances,  with  the 
crime  charged  in  the  indictment  first 
above  in  this  plea  specified,  and  to 
which  this  plea  is  now  by  her  pleaded." 
The  state  demurred  on  the  ground  that 
the  averment  did  not  allege  the  crime 
to  have  been  committed  on  the  same 
person  as  alleged  in  the  indictment. 
It  was  held  that  where  the  two  acts 
constitute  but  one  offense,  it  is  not 
necessary  to  show  identity  of  persons. 
The  plea  is  good  in  form  when  it  states 
in  effect  that  the  same  act  caused  the 
death  of  both  parties.  Clem  v.  State, 
42  Ind.  420. 

1.  Com.  V.  Roby,  12  Pick.  (Mass.) 
503;  People  V.  Saunders,  4  Park.  Cr. 
Rep.  (Cortland  Oyer  &  T.  Ct.)  196. 

A  General  Averment  that  the  offenses 
are  based  on,  and  are  of,  the  same 
transaction   is    not  tantamount   to   an 


allegation  of  their  identity  in  fact  and 
law.     Baysinger  v.  State,  77  Ala.  60. 

2.  Clem  V.  State,  42  Ind.  420;  Burk 
V.  State,  81  Ind.  128;  State  v.  Charles, 
16  Minn.  474;  Quitzow  v.  State,  i  Tex. 
App.  47- 

Failure  to  Show  Jurisdiction.  — The  de- 
fendant, having  been  convicted  of  an 
offense  in  P.  county,  pleaded  former 
conviction  to  an  indictment  for  the 
same  offense  in  J.  county.  It  was  held 
that  the  plea  was  bad  because  it  failed 
to  show  that  the  court  of  P.  county  had 
jurisdiction  of  the  offense.  Campbell 
V.  People,  109  III.  565. 

How  the  Court  Obtained  Jurisdiction 
must  appear  from  the  plea  itself. 
Campbell  v.  People,  109  111.  565. 

3.  Rex  V.  Wildey,  i  M.  &  S.  183; 
Bailey  v.  State,  26  Ga.  579;  Wilson  v. 
State,  68  Ga.  827. 

It  is  necessary  to  set  out  the  record, 
or  at  least  the  indictment.  Foster  v. 
State,  39  Ala.  229. 

Failure  to  Set  Out  the  B^cord.  —  A  plea 
of  former  conviction  which  fails  to  set 
out  either  the  record  of  the  former  trial 
and  conviction,  the  judgment,  or  the 
term  at  which  it  was  rendered,  is  not 
sufficient.     Blair  v.  State,  81  Ga.  628. 

4.  Henry  v.  State,  33  Ala.  389;  Gris- 
ham  V.  State,  19  Tex.  App.   504. 

Where  Both  Trials  Are  in  the  Same 
Court,  a  plea  of  former  conviction, 
though  omitting  to  set  forth  the  indict- 
ment and  judgment  in  the  former  trial, 
will  not  be  thrown  out,  because  the 
court  takes  judicial  cognizance  of  all 
the  previous  proceedings  in  the  case. 
Foster  v.  State,  25  Tex.  App.  543. 

6.  Hurley  v.  State,  6  Ohio  399. 

Contra. —  The  plea  of  former  acquittal 
is  sufficient,  prima  facie,  if  it  shows 
that  a  jury  was  impaneled  and  that 
the  prosecution  went  into  proofs  by 
witnesses  until  they  rested  their  case, 
although  it  shows  no  verdict.  People 
V.  Jones,  48  Mich.  554. 

6.  Hurley  v.  State,  6  Ohio  399 ; 
Jacobs  V.  State,  4  Lea  (Tenn.)  196. 

The  plea,  to  be  sufficient,  should  set 
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4.  Variances. — Formal  and  immaterial  variances  in  the  aver- 
ments of  the  plea  of  former  conviction  or  acquittal  do  not  affect 
its  validity.*  Nor  do  immaterial  differences  in  the  two  indict- 
ments prevent  the  plea  from  being  good.* 

5.  Verification. — Since  the  plea  sets  up  new  matter  in  bar  of 
the  prosecution,  it  should  regularly  conclude  with  a  verification,' 
but  in  some  states  it  is  held  that  actual  verification  is  not 
necessary.* 

rv.  Replication  —  in  General. — A  plea  of  former  conviction  or 
acquittal  is  not  ready  for  adjudication  until  traversed  or  demurred 
to.*  The  only  proper  mode  of  avoiding  its  force,  when  the  plea 
is  not  bad  on  its  face,  is  by  replication,®  traversing  some  one  of  its 
essential  allegations."' 


forth  in  hccc  verba,  or  at  least  by  exhibit, 
both  the  complaint  and  information  in 
case  of  misdemeanor,  or  the  indict- 
ment in  case  of  felony,  of  the  former 
trial,  and  also  the  judgment  of  convic- 
tion.    Grisham  v.  State,  19  Tex.  App. 

504. 

1.  Wilson  V.  State,  24  Conn.  56. 
Variance  in  Number  of  Articles  Stolen. 

—  On  a  plea  of  former  acquittal,  where 
the  only  issue  is  the  identity  of  the 
offenses,  a  variance  between  the  record 
of  acquittal  and  the  indictment  under 
which  the  trial  is  had,  in  the  number  of 
articles  charged  to  have  been  taken, 
and  in  the  names  of  the  owners  of  prop- 
erty, will  be  disregarded,  when  no 
proof  is  offered  by  the  prosecution  to 
show  that  the  offenses  are  in  fact  differ- 
ent. People  V.  M'Gowan,  17  Wend. 
(N.  Y.)  386. 

Fatal  Variance. — A  plea  put  in  by  the 
defendant  averring  that  "  he  has 
already  been  convicted  by  the  jury  of 
the  offense  charged  in  this  indictment, 
to  wit,  on  the  13th  day  of  April,  A.  D. 
1887,  and  thereafter  discharged  and 
acquitted  by  the  judgment  of  the 
court,"  was  held  to  be  good  neither  as 
a  plea  of  former  conviction  nor  as  a 
plea  of  former  acquittal.  Territory  v. 
King,  6  Dakota  131. 

2.  Variance  in  Description  of  Stolen 
Goods. —  In  a  prosecution  for  larceny,  a 
variance  in  the  description  of  the 
goods,  in  the  two  indictments,  is  no 
objection  to  the  plea,  when  it  avers 
that  they  were  taken,  if  at  all,  at  one 
and  the  same  time,  and  by  one  and  the 
same  act,  and  that  they  belonged  to  the 
same  owner.  Foster  v.  State,  39  Ala. 
229. 

Distinct  Offenses. — Where  the  offenses 
set  out  in  the  first  and  second  indict- 


ments are,  upon  the  face  of  the  plead- 
ings, legally  distinct,  no  averment  that 
they  are  the  same  can  make  them  so; 
therefore  if  the  variance  is  in  a  thing 
material,  the  plea  of  autrefois  acquit 
cannot  be  sustained.  Hite  v.  State,  9 
Yerg.  (Tenn.)  357. 

3.  Samuels  v.  State,  25  Tex.  App. 
537. 

In  Arkansas  the  plea  must  verify  the 
alleged  former  conviction  by  the  rec- 
ord. Bradley  v.  State,  32  Ark.  722; 
Evans  v.  State,  54  Ark.  227. 

4.  Willingness  to  Verify  is  all  that  is 
necessary,  if  stated  in  the  plea.  Guen- 
ther  V.  People,  22  Colo.  121. 

It  Is  a  Stifficient  Verification  if  the  plea 
concludes  with  the  statement  that 
"  copies  of  said  verdict,  judgment,  and 
indictment  are  hereto  attached  as  ex- 
hibits," notwithstanding  they  are  not 
marked  as  exhibits  to  the  plea,  nor 
designated  as  part  of  said  plea,  if  they 
were  in  fact  exhibited  to  the  court. 
Harp  V.  State,  59  Ark.  113. 

5.  Lovett  -'.  State,  80  Ga.  255. 

In  Kentucky  it  is  held  that  the  plea 
need  not  be  traversed  by  the  common- 
wealth.    Vowells  %i.  Com.,  83  Ky.  193. 

Implied  Beplication.  —  When  the  de- 
fendant orally  pleads  not  guilty  and 
former  acquittal,  the  cause  is  ready  for 
trial,  a  general  replication  being  im- 
plied.   State  V.  Swepson,  81  N.  Car.  571. 

Waiver  of  Reply. — The  defendant,  by 
going  to  trial  on  his  plea  without 
objecting  that  no  replication  has  been 
made  by  the  state,  waives  a  formal 
reply.     State  v.  Howe,  27  Oregon  138. 

6.  State  V.  Clenny,  i  Head  (Tenn.) 
271;  Murphy  v.  State,  25  Neb.  807. 

As  to  when  demurrer  will  lie,  see 
infra,  W.  Trial  of  the  Issue. 

7.  Duncan    v.   Com.,   6   Dana   (Ky.) 
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Nul  Tiel  Eecord  is  not  a  good  replication  where  the  plea  is  good  on 
its  face ;  *  but  if  the  plea  itself  shows  that  the  present  offense  is 
not  the  same  as  that  of  which  the  defendant  was  before  acquitted 
or  convicted,  advantage  may  be  taken  of  it  by  a  replication  nul 
tiel  record?- 

Conclusion. — If  the  plea  is  good  on  its  face,  the  replication  should 
conclude  to  the  country.' 

V.  Burden  of  Proof. — The  defendant  holding  the  affirmative 
of  the  issue,  the  burden  of  maintaining  the  defense  of  former 
conviction  or  acquittal  is  upon  him,**  and  he  must  establish  by 
evidence  the  identity  of  the  two  offenses.*  This  may  be  done 
by  showing,  by  some  person  present  at  the  former  trial,  what  was 


295;  Miller  v.  State,  3  Ohio  St.  475; 
Com.  V.  Beyer,  8  Phila.  (Pa.)  611. 

Frand.  —  A  plea  of  autrefois  convict 
being  replied  to  specially,  and  the 
fraudulent  conviction  being  well  set 
forth  in  the  replication,  such  replication 
should  be  adjudged  good  on  demurrer. 
Com.  V.  Jackson,  2  Va.  Cas.  501. 

A  replication  to  a  plea  of  former  con- 
viction before  a  justice  of  the  peace, 
that  the  conviction  was  had  by  collu- 
sion of  the  accused  with  the  prosecu- 
tor, and  that  the  justice  did  not  hear 
the  evidence,  is  good.  State  v.  Colvin, 
II  Humph.  (Tenn.)  599. 

Arrest  of  Judgment. — A  replication  to 
a  plea  of  autrefois  acquit  in  the  words 
"  arrest  of  judgment  "  is  fatally  defect- 
ive; the  replication  ought  to  show  that 
the  former  indictment  was  insufficient, 
or  that  a  conviction  could  not  lawfully 
be  had  under  it  for  the  offense  charged 
in  the  second.     Henry  v.  State,  33  Ala. 

389. 

1.  Miller  v.  State,  3  Ohio  St.  475; 
Com.  V.  Boyer,  8  Phila.  (Pa.)  611. 

2.  Hite  V.  State,  9  Yerg.  (Tenn.)  357. 

3.  Hite  V.  State,  9  Yerg.  (Tenn.)  357. 
Nul  Tiel  B«cord  —  Verification. — When 

the  plea,  upon  its  face,  shows  that  the 
offenses  are  legally  distinct  and  inca- 
pable of  identification  by  averments, 
as  they  must  be  in  all  material  vari- 
ances, the  replication  of  nul  tiel  record 
may  conclude  with  a  verification. 
Hite  V.  State,  9  Yerg.  (Tenn.)  357. 

4.  Emerson  v.  State,  43  Ark.  372; 
Vowells  V.  Com.,  83  Ky.  193;  Com.  v. 
Daley,  4  Gray  (Mass.)  209;  State  v. 
Andrews,  27  Mo.  267;  State  v.  Small, 
31  Mo.  197;  State  v.  Heath,  8  Mo.  App. 
99;  People  V.  Trimble,  60  Hun  (N.  Y.) 
364;  Hozier  v.  State,  6  Tex.  App.  501; 
O'Connor  v.  State,  28  Tex.  App.  288; 
Willis  V.  State,  24  Tex.  App.  586, 


Frand. — In  case  the  state  seeks  to 
avoid  the  defendant's  defense  of  former 
conviction,  on  the  ground  that  the  judg- 
ment was  obtained  by  fraud,  the  bur- 
den of  proving  the  fraud  is  on'  the 
state.     State  v.  Maxwell,  51  Iowa  314. 

5.  Faulk  V.  State,  52  Ala.  415;  Clem 
V.  State,  42  Ind.  420;  Cooper  v.  State, 
47  Ind.  61;  Jenkins  v.  State,  78  Ind. 
133;  Vowells  7..  Com.,  83  Ky.  193; 
Com.  V.  Daley,  4  Gray  (Mass.)  209; 
Rocco  V.  State,  37  Miss.  357;  State  v. 
Wister,  62  Mo.  592;  Bainbridge  v. 
State,  30  Ohio  St.  264;  Taylor  v.  State, 
4  Tex.  App.  29;  Lowe  v.  State,  4  Tex. 
App.  34. 

To  sustain  the  plea,  it  is  not  suffi- 
cient merely  to  put  in  the  record  of 
the  first  indictment  and  acquittal.  Some 
evidence  must  be  given  to  show  that 
the  offenses  charged  in  the  first  and 
second  indictments  are  the  same.  Reg. 
V.  Bird,  2  Eng.  L.  &  Eq.  439. 

Presumption  of  Identity. — If  the  offense 
proved  and  that  described  in  the  com- 
plaint correspond,  and  no  other  trans- 
action is  proved,  there  is  a  presumption 
from  which  the  jury  may  infer  that 
they  are  the  same.  Com.  v.  Dillane, 
II  Gray  (Mass.)  67. 

But  no  presumption  of  identity  is 
raised  by  the  record  of  the  former  con- 
viction. Emerson  v.  State,  43  Ark. 
372. 

Evidence  on  Part  of  the  Prosecution. — 
Evidence  as  to  the  diversity  or  identity 
of  the  offenses  is  admissible  as  well  on 
the  part  of  the  prosecution  as  on  the 
part  of  the  defense.  People  v. 
M'Gowan,  17  Wend.  (N.  Y.)  386. 

Stealing  National  Bank  Note. — A  plea 
of  former  acquittal  to  an  indictment 
for  stealing  a  national  bank  note  is 
sufficient  if  sustained  by  proof  that  the 
defendant  has  formerly  been  acquitted 
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the  offense  actually  investigated  there ;  *  and  if  that  is  consistent 
with  the  charge  in  the  second  indictment,  it  will  establish  a  pre- 
sumptive case  which  must  be  met  by  the  prosecution  by  proof 
that  the  two  offenses  are  in  fact  different.* 

VI  Trial  of  the  Issue  —  1.  In  General.  —  No  Exception  is  neces- 
sary to  bring  this  plea  before  the  appellate  court  if  the  error 
affirmatively  appears  of  record.' 

Distinctness  of  Issue. — In  England,  and  in  many  of  the  United  States, 
it  is  held  that  former  conviction  or  acquittal  is  a  distinct  issue, 
and  cannot  properly  be  submitted  to  the  jury  along  with  the  gen- 
eral issue  of  not  guilty.^     The  former  issue  should  be  tried  and 


of  stealing  money,  and  that  both  in- 
dictments were  for  the  same  offense. 
State  V.  Moore.  66  Mo.  372. 

Immaterial  Variance  in  Proof. — In  the 
case  of  a  complaint  charging  a  single 
act  as  the  offense,  the  precise  day  al- 
leged is  immaterial,  and  proof  of  the 
commission  of  the  offense  on  a  differ- 
ent day  is  no  legal  variance.  Com.  v. 
Dillane,  11  Gray  (Mass.)  67. 

Property  Stolen  from  Different  Persons. 
—  A  former  acquittal  upon  an  indict- 
ment for  breaking  into  and  entering  a 
dwelling-house  and  stealing  therein 
the  property  of  Joseph  Burnett  is  no 
bar  to  a  complaint  for  stealing  in  the 
same  dwelling-house,  at  the  same  time, 
the  property  of  Harry  Burnett,  without 
proof  that  Joseph  and  Harry  are  the 
same  person.  Com.  v.  Hoffman,  121 
Mass.  369. 

1.  Reg.  V.  Bird,  2  Eng.  L.  &  Eq.  439. 
The  Justice  before  whom  the  former 

trial  was  had  may  be  introduced  to 
testify  that  the  evidence  on  the  two 
trials  was  the  same.  State  v.  Max- 
well, 51  Iowa  314. 

The  Counsel  in  the  case  may  be  ex- 
amined to  show,  from  his  notes  taken 
at  the  former  trial,  what  was  the  evi- 
dence then  given.  Reg.  v.  Bird,  2  Eng. 
L.  &  Eq.  439. 

2.  Reg.  V.  Bird,  2  Eng.  L.  &  Eq.  439. 

3.  Foster  f.  State,  39  Ala.  229;  Guen- 
ther  V.  People,  22  Colo.  121. 

4.  Roche's  Case,  i  Leach  C.  C.  134; 
State  V.  Nelson,  7  Ala.  610;  Henry  v. 
State,  33  Ala.  389;  Foster  v.  State,  39 
Ala.  229;  Faulk  v.  State,  52  Ala.  415; 
Lee  V.  State,  26  Ark.  321 ;  State  v.  Ed- 
wards, 42  La.  Ann.  414;  Com.  v.  Mer- 
rill, 8  Allen  (Mass.)  545;  Com.  v.  Bake- 
man,  105  Mass.  58. 

The  Prisoner's  Consent,  or  failure  to  ob- 
ject, to  the  action  of  the  court  in  sub- 
mitting the  two  issues  to  the  jury  at 
the  same  time  is  not  a  vyaiver  of  the 


irregularity.  Foster  v.  State,  39  Ala 
229;  Faulk  V.  State,  52  Ala.  415. 

By  Agreement  of  Counsel. — Where  the 
attorneys  for  the  defendant  and  for  the 
commonwealth  agree  that  the  two 
issues  shall  be  submitted  to  the  jury  at 
the  same  time,  though  the  proceedings 
are  irregular,  no  exception  can  be  taken 
by  the  defendant.  Com.  v.  Dascom, 
III  Mass.  404. 

Failure  to  Object. — In  the  lower  court 
the  defendant  pleaded  former  convic- 
tion and  not  guilty  together.  The  state 
neither  moved  to  strike  out,  nor  de- 
murred to,  the  plea.  It  was  held  that 
the  appellate  court  could  not  with  fair- 
ness treat  the  plea  as  a  nullity,  the  stat. 
not  having  objected  in  the  court  belowe 
Nonemaker  v.  State,  34  Ala.  211. 

New  York. —  Defendant  pleaded 
former  conviction  alone,  and  the  jury 
rendered  a  verdict  "  for  the  people." 
Thereupon  the  prisoner  pleaded  not 
guilty,  and  a  trial  of  this  issue  was  had 
before  a  new  jury.  It  was  held  that 
the  proceedings  were  substantially  cor- 
rect; that  in  case  the  two  pleas  are  sepa- 
rately interposed,  the  two  issues  may  be 
tried  separately.  People  v.  Trimble, 
60  Hun  (N.  Y.)  364. 

Tennessee. — In  Tennessee,  by  Act  of 
i860,  c.  102,  the  defendant  must  file  his 
plea  of  former  acquittal  along  with 
what  other  defenses  he  may  have,  and 
they  are  all  tried  at  the  same  time. 
Crippen  v.  State,  3  Heisk.  (Tenn.)  25. 

Texas. —  The  plea  of  autrefois  acquit 
and  the  plea  of  not  guilty  were  sub- 
mitted to  the  jury  at  the  same  time. 
The  jury  found  the  special  plea  not 
true,  and  found  the  defendant  guilty  on 
the  general  issue.  It  was  held  that  the 
practice  was  in  accordance  with  the 
rules  of  procedure  followed  by  the 
Texas  courts.  Pritchford  v.  State,  2 
Tex.  App.  69. 

West  Virginia. —  When  the  plea  of  not 
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decided  first.*  In  any  case,  the  jury  must  always  find  specially 
on  this  plea,  for,  until  there  is  a  verdict  thereon,  there  can  be  no 
judgment  of  conviction  or  acquittal.* 

Eight  to  Begin. —  When  the  prosecution  traverses  the  plea,  the 
defendant  is  entitled  to  begin.* 

2.  Province  of  Court  and  Jury. — The  plea  being  one  of  mixed 
nature  involving  matters  of  fact,"*  it  is,  when  not  demurrable,  a 
question  for  a  jury  to  decide,*  and  it  is  error  for  the  court  to 
strike  it  out  on  motion  of  the  prosecution.®     Nor  can  the  con- 


guilty  and  a  special  plea  of  autrefois 
acqttit  are  pleaded  at  the  same  time,  the 
law  and  practice  in  West  Virginia  do 
not  require  two  trials  by  separate  juries, 
but  the  matter  is  within  the  sound  legal 
discretion  of  the  court  before  which  the 
trial  is  conducted.  State  v.  Hudkins. 
35  W.  Va.  247. 

1.  Henry  v.  State,  33  Ala.  389;  Foster 
V.  State,  39  Ala.  229;  Faulk  v.  State,  52 
Ala.  415;  De  Arman  v.  State,  77  Ala. 
10;  Lee  V.  State,  26  Ark.  260;  State  v. 
Edwards,  42  La.  Ann.  414;  State  v. 
Respass,  85  N.  Car.  534;  Com.  v.  De- 
muth,  12  S.  &  R.  (Pa.)  389. 

Defendant  cannot  be  Compelled  against 
his  objection  to  go  to  trial  upon  the 
general  issue  until  his  special  plea  of 
former  conviction  has  been  decided 
against  him.  Com.  v.  Merrill,  8  Allen 
(Mass.)  545;  Clem  v.  State,  42  Ind.420. 

The  Verdict  Is  Sufficiently  Besponsive  to 
the  issue,  where  the  defendant  pleads 
former  acquittal  of  the  same  offense 
charged  in  the  indictment,  and  the  ver- 
dict finds"  that  she  hath  not  been  be- 
fore acquitted  of  the  same  offense." 
Vaughan  v.  Com.,  2  Va.  Cas.  273. 

2.  Dominick  v.  State,  40  Ala.  680; 
Moody  V.  State,  60  Ala.  78;  People  v. 
Hamberg,  84  Cal.  468;  People  v.  Kin- 
sey,  51  Cal.  278;  People  v.  Helbing,  59 
Cal.  567;  People  v.  Fuqua,  61  Cal.  377; 
People  V.  O'Leary,  (Cal.  1888)  16  Pac. 
Rep.  884;  Com.  v.  Demuth,  12  S.  &  R. 
(Pa.)  389;  Solliday  v.  Com. ,28  Pa.  St.  13. 

New  York. — Defendant  pleaded  for- 
mer conviction  and  not  guilty.  The 
jury  brought  in  a  verdict  of  guilty,  but 
did  not  find  on  the  plea  of  former  con- 
viction. It  was  held  that,  under  Code 
Crim.  Pro.,  §  449,  no  judgment  of  con- 
viction could  be  given  unless  the  jury 
expressly  found  against  the  defendant 
on  the  issue.  People  v.  Burch,  (Buffalo 
Super.  Ct.)  5  N.  Y.  Grim.  Rep.  29. 

In  Texas,  when  the  defendant's  special 
plea  of  former  conviction  or  acquittal 
is  submitted  to  the  jury,  their  verdict 
must  expressly  find  whether  the  plea  is 


"  true  "  or  "  untrue."    Wright  v.  State. 

27  Tex.  App.  447;  Smith  v.  State,  18 
Tex.  App.  329;  Brown  v.  State,  7  Tex. 
App.  619;  McCampbell  v.  State,  9  Tex. 
App.  124;  Davis  V.  State,  42  Tex.  494; 
Deaton  v.  State,  44  Tex.  446. 

But  where  a  jury  is  waived  and  the 
case  submitted  to  the  judge,  the  judg 
ment  need  not  show  that  the  plea  was 
found  "  true  "  or  "  untrue."  Taylof 
V.  State,  4  Tex.  App.  29. 

When  Both  Issues  are  Tried  by  a  Single 
Jury,  the  verdict  must  respond  to  each 
issue  separately.  State  v.  Hudkins, 
35  W.  Va.  247. 

3.  Rex  V.  Parry,  7  C.  &  P.  836,  32  E. 
C.  L.  761. 

4.  U.  S.  V.  Shoemaker,  2  McLean  (U. 
S.)  114;  Atkins  v.  State,  16  Ark.  568; 
Daniels  v.  State,  78  Ga.  98;  State  v. 
Edwards,  42  La.  Ann.  414;  State  v. 
Williams,  45  La.  Ann.  936;  Quitzow 
V.  State,  I  Tex.  App.  47;  Williams  v. 
State,  13  Tex.  App.  285. 

6.  State  V.  Edwards,  42  La.  Ann. 
414;  State  V.  Williams,  45  La.  Ann.  936; 
Grant  v.  People,  4  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  527;  Wilson  v.  State,  45 
Tex.  76;  Quitzow  v.  State,  i  Tex.  App. 
47;  Troy  V.  State,  lo  Tex.  App.  319; 
Shubert  v.  State,  21  Tex.  App.  551; 
McCullough  V.  State,  (Tex.  Crim.  App. 
1896)  34  S.  W.  Rep.  753;  In  re  Barton, 
6  Utah  264. 

On  such  plea,  although  the  court  may 
influence,  and  in  some  cases  control,  the 
jury,  it  is  a  question  which  the  jury 
alone  must  decide.     Solliday  v.  Com., 

28  Pa.  St.  13. 

Identity  of  Offenses. —  Whenever  the 
offenses  charged  in  the  two  indictments 
are  capable  of  being  legally  identified, 
by  averment,  as  the  same  offense,  it  is 
a  question  of  fact  for  a  jury  to  deter- 
mine whether  the  averments  are  sup- 
ported and  the  offenses  the  same.  Hite 
V.  State,  9  Yerg.  (Tenn.)  357. 

6.  Wilson  V.  State,  45  Tex.  76;  Shu- 
bert V.  State,  21  Tex.  App.  551. 

The  court  erred  in  striking  out  a  plea 
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sent  of  the  defendant  confer  upon  the  court  jurisdiction  to  try 
the  issue  without  a  jurj'.* 

But  when  the  plea  is,  on  its  face,  bad  in  law,  it  is  demurrable,* 
and  may  be  decided  by  the  court  without  reference  to  a  jury.' 
And  the  court  may  charge  the  jury  that  the  plea  is  not  sustained 
by  the  proof,  when  that  is  a  fact.* 


of  former  acquittal,  setting  up  facts 
which  if  true  would  have  constituted  a 
bar  to  the  prosecution.  The  issue, 
under  proper  instructions,  should  have 
been  presented  to  the  jury.  Troy  v. 
State,  lo  Tex.  App.  319. 

1.  Grant  i-.  People,  4  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  527.  But  see  Tay- 
lor z'.  State,  4  Tex.  App.  29. 

2.  State  V.  Shaw,  5  La.  Ann.  342; 
State  V.  Paterno,  43  La.  Ann.  514; 
Gormley  v.  State,  37  Ohio  St.  120;  Hite 
7'.  State,  9  Yerg.  (Tenn.)  357;  State  v. 
Evans,  33  W.  Va.  417. 

Failure  to  State  that  Same  Act  Caused 
Both  Offenses. — The  defendant,  being  on 
trial  for  the  murder  of  A,  pleaded 
former  conviction  for  the  murder  of  B, 
omitting  to  state  that  the  same  act 
caused  the  death  of  both  A  and  B.  It 
was  held  that  the  omission  rendered  the 
plea  demurrable.  Jones  v.  State,  61 
Ark.  88. 

In  Illinois,  all  pleas  are  dispensed 
with  in  criminal  cases  except  not  guilty. 
Under  this  plea  the  defendant  may 
avail  himself  of  former  conviction  or 
acquittal,  and  so,  a  special  plea  being 
unnecessary,  it  is  not  error  to  sustain  a 
demurrer  thereto.  Hankins  v.  People, 
106  111.  628. 

Plea  Not  Demurrable. —  Defendant's 
plea  of  autrefois  acquit  set  out  fully  the 
first  indictment  and  the  proceedings 
thereunder,  and  alleged  that  the  trans- 
action embraced  in  the  two  indictments 
was  one  and  the  same  act.  The  plea 
was  stricken  out  on  demurrer.  It  was 
held  that  the  plea  was  not  demurrable, 
and  that  the  court  erred  in  striking  it 
out.     Goode  V.  State,  70  Ga.  752. 

Effect  of  Demurrer  as  Admission. — By 
demurring  to  the  plea  the  prosecution 
admits  the  existence  of  the  record  of 
acquittal.  Com.  v.  Myers,  i  Va.  Cas. 
188. 

3.  State  V.  Shaw,  5  La.  Ann.  342; 
State  V.  Meekins,  41  La.  Ann.  543;  State 
V.  Paterno,  43  La.  Ann.  514;  State  v. 
Lee,  46  La.  Ann.  623;  Gormley  v.  State, 
37  Ohio  St.  120;  Pickens  v.  State,  9 
Tex.  App.  270;  Simco  v.  State,  9  Tex. 
App.  338. 

Distinct  Offenses. —  When  the  plea  of 


autrefois  acquit  shows  upon  its  face  that 
the  oflfenses  are  legally  distinct  and  in- 
capable of  identification  by  averments, 
and  the  state  puts  in  a  replication  of 
uul  tiel  record,  the  court  may  decide  the 
issue  without  the  intervention  of  a^'ury, 
Hite  V.  State, '9  Yerg.  (Tenn.)  357. 

Dismissal  upon  Motion.  —  A  plea  of 
former  conviction  or  acquittal,  bad 
upon  its  face,  should  be  rejected  on 
motion,  and  the  prosecution  ought  not 
to  be  required  either  to  plead  or  to  de- 
mur to  it.  Shubert  v.  State,  21  Tex. 
App.  551;  Wortham  v.  Com.,  5  Rand. 
(Va.)  669. 

Where  No  Evidence  is  Introduced  to  sup- 
port the  plea,  it  is  not  error  if  the  court 
do  not  submit  it  to  the  jury.  Johnson 
V.  State,  34  Tex.  Crim.  Rep.  115., 

The  Plea  is  Treated  as  a  Nullity  if  it 
fails  to  state  any  reason  why  the  defend- 
ant should  not  be  tried  again,  and  no 
demurrer  is  necessary  to  dispose  of  it. 
Ellis  V.  State,  25  Fla.  702. 

If  the  Plea  Misrepresents,  or  does  not 
fully  present,  the  action  of  the  court  on 
the  former  trial,  the  whole  of  such 
action  is  nevertheless  open  for  con- 
sideration in  ruling  upon  the  plea.  But 
if  not  already  recorded,  it  should  first 
be  recorded  nunc  pro  tunc.  The  court 
should  not  overrule  a  plea  because  of 
matter  of  fact  which  is  outside  of  both 
the  plea  and  the  record,  although  such 
extrinsic  matter  may  be  within  the 
knowledge  and  recollection  of  the 
judge.     Lovett  v.  State,  80  Ga.  255. 

It  Is  Not  for  the  Court  to  Decide  in  Ad- 
vance that  the  plea  cannot  be  estab- 
lished. If  well  pleaded,  it  makes  an 
issue  for  the  jury,  and  it  is  error  if  the 
court  refuse  to  allow  the  plea  to  be 
entered  of  record.  State  v.  Johnson, 
II  Nev.  273. 

Duty  of  the  Court. — If  a  special  plea 
of  former  conviction  is  sufficient  to  ad- 
mit of  evidence,  and  is  supported  by 
any  evidence  at  the  trial,  it  is  the 
bounden  duty  of  the  court  to  submit 
whether  it  is  "  true  "  or  "  untrue  "  as 
an  issue  lo  be  tried  and  found  by  the 
jury.  Grisham  v.  State,  19  Tex.  App. 
504. 

4.  Martha  v.  State,  26  Ala.  72. 
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VII  Detebmikatioh  or  the  Issue.  —  The  defendant  can  be 
found  guilty  and  subjected  to  punishment  only  under  the  general 
issue.  ^  When  his  special  plea  is  decided  against  him,  the  proper 
judgment  is  respondeat  ouster^  in  case  of  misdemeanor  as  well  as 
of   felony.' 


^   they  must 
Nonemaker 


Erroneotu  Instructions.  —  If  the  rec- 
ord of  the  former  conviction  and  the 
parol  evidence  adduced  in  aid  of  it  fail 
to  show  conclusively  the  non-identity 
of  the  two  cases,  the  court  is  not  au- 
thorized to  instruct  the  jury  that,  if 
they  believe  the  evidence 
find  the  prisoner  guilty 
V.  State,  34  Ala.  211. 

The  defendants  in  a  criminal  prosecu- 
tion having  pleaded  in  bar  a  former 
conviction  for  the  same  offense  before 
a  justice  of  the  peace,  which  the  attor- 
ney for  the  state,  in  his  replication, 
alleged  to  have  been  fraudulently  pro- 
cured by  the  defendants  as  a  means  of 
escaping  justice,  and  to  be  therefore 
void,  the  court  charged  the  jury  that  if 
the  authorities  who  were  concerned  in 
such  conviction  got  up  the  prosecution 
for  the  purpose  of  screening  the  defend- 
ants from  merited  punishment,  and  to 
save  them  from  the  effects  of  a  prosecu- 
tion then  pending  against  them  in  a 
superior  court,  the  proceedings  were  a 
fraud  on  public  justice,  and  therefore 
void.  It  was  held  that  this  instruction 
was  erroneous  in  not  requiring  a  com- 
plicity of  the  defendants  in  the  fraud; 
and  that,  in  the  absence  of  such  pro- 
curement by  the  defendants,  the  state 
could  not,  against  them,  set  up  the 
fraud  of  the  public  authorities  who 
were  its  own  agents.  State  v.  Reed, 
26  Conn.  202. 

1.  Clem  V.  State,  42  Ind.  420. 


2.  Lee  v.  State,  26  Ark.  260;  Clem  v. 
State,  42  Ind.  420;  Com,  v.  Roby,  12 
Pick.  (Mass.)  496;  Com.  v.  Golding,  14 
Gray  (Mass.)  49;  Com.  v.  Goddard,  13 
Mass.  455;  People  v.  Saunders,  4  Park. 
Cr.  Rep.  (Cortland  Oyer  &  T,  Ct.)  198; 
Foster  v.  Com.,  8  W.  &  S.  (Pa.)  77; 
Fulkner  v.  State,  3  Heisk.  (Tenn.)  33. 

In  Maine. — Judgment  is  final  for  the 
state  when  a  demurrer  is  sustained  to 
a  special  plea  of  former  conviction,  and 
not  respondeat  ouster.  State  v.  Inness, 
53  Me.  536. 

Tennessee.  —  The  plea  of  former  con- 
viction to  an  indictment  is  in  legal 
effect  a  confession  of  the  charge;  and 
where  the  defendant  to  an  indictment 
for  assault  and  battery  pleaded  former 
conviction  before  a  justice  of  the  peace, 
under  the  "small  offense"  law,  to  which 
it  was  replied  that  said  supposed  con- 
viction was  by  collusion  and  in  fraud 
of  the  law,  and  defendant  rejoined 
traversing  the  replication,  and  the 
issue  was  tried  and  found  against  him, 
it  was  held  that  the  court  should  have 
pronounced  judgment  against  him  as 
if  convicted  upon  the  plea  of  not  guilty. 
State  V.  Epps,  4  Sneed  (Tenn.)  552. 

In  Dakota,  if  the  defendant  relies 
upon  a  plea  of  former  conviction  alone 
and  it  is  decided  against  him,  the  judg- 
ment is  final.  He  cannot  afterwards 
plead  the  general  issue.  People  v. 
Briggs,  I  Dakota  289. 

8.  Barge  v.  Com.,  3  P.  &  W.  (Pa.)  262. 


9  Encyc.  PI.  &  Pr. — 41 
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FORNICATION. 

By  E.  E.  Wiley. 

I  The  Indictment  Geneeallt,  642. 
n.  The  Allegations,  644. 

1.  As  to  Marriage^  644. 

a.  Betiveen  the  Parties ^  644. 

b.  Singleness  of  Female,  644. 

2.  As  to  Sex,  644. 

3.  As  to  Pace,  645. 

4.  As  to  Time,  645. 

5.  As  to  Joint  Offense,  645. 

m.  JoiNDEB  OF  Defendants,  645. 
IV.  JoiNDEB  OF  Counts,  645. 
V.  The  Veedict,  646. 

L  The  Indictment  Generally  —  its  scope. — The  indictment 
for  the  crime  of  fornication  should  set  forth  substantially  every 
fact  entering  into  and  constituting  the  offense.* 

The  Form. —  The  general  rule  as  to  the  form  of  the  indictment  is 
that  its  allegations  should  be  sufficient  duly  to  cover  the  terms 
of  the  statute  under  which  it  is  drawn.* 

1.  Sufficient   Indictment.  —  An   indict-  etc.,  did  then  and  there  unlawfully  live 

mentcharging  that  C. the  defendant,  on,  in  open  and  notorious  fornication  to- 

etc,  at,  etc.,  being  a  married  man  and  gether  with  one  W.,  a  woman,  who  was 

having   a     lawful    wife    then    living,  then   and   there,   and    during   all   said 

and  B.,  at  the  time  being  unmarried,  time,  unmarried;  he,  the  said  R.,  having 

and  B.  and  said  C.  not  being  married  concealed  the  fact  of  said  crime  until 

to  each  other,  did  then  and  there  dur-  a  specified  day,  viz.,  the  date  of  filing 

ing  said  time  unlawfully  live  and  co-  the    indictment,   by  publicly  acknowl- 

habit  together  as  man  and  wife,  was  edging  and  claiming  the  said  W.  to  be 

held  to  be  a  sufficient  charge  that  the  his  wife,  was  held  insuflScient,  in  that 

defendant  was    guilty  of   fornication,  the  allegation  of  concealment  did  not 

State  V.  Chandler,  96  Ind.  sqi.  show  that  the  defendant  concealed  the 

Insufficient    Indictment. —  An    indict-  fact  of  the  crime.     Robinson  z/.  State, 

ment  which  charged  that  R.,  during  a  57  Ind.  113. 

time  specified,  more  than  two  years,  the        2.  State  v.  Johnson,  69  Ind.  85;  State 

period  of  limitation  of  the  action,  prior  v.  Lyerly,  7  Jones  L.  (N.  Car.)  158.     See 

to  the  finding  of    the  indictment,   at,  also  Pace  v.  State,  69  Ala.  231;  Hood 
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Open  and  Notorious. — Where  the  term  "open  and  notorious  "  is 
employed  in  the  statute  defining  the  offense,  an  allegation  of 
notoriety,  either  by  the  use  of  these  words  or  words  of  like 
import,  is  necessary.* 

Feloniously. — The  averment  that  the  offense  was  feloniously  com- 
mitted is  not  requisite,  where  the  offense  is  so  defined  by  statute 
that  a  felonious  intent  constitutes  no  part  of  the  crime.* 

Living  Together. — Where  the  offense  contemplated  by  the  statute 
is  not  a  single  act,  but  the  living  together  in  fornication,  it  is  suf- 
ficient if  it  be  merely  averred  that  the  parties  lived  together. 
The  facts  which  enjer  into  the  composition  of  the  offense  need 
not  be  alleged.^ 


V.  State,  56  Ind.  263;  State  v.  Tally,  74 
N.  Car.  322;  Scott  v.  Com.,  77  Va.  344. 

•'  Adultery  and  Fornication."  —  Where 
the  statute  makes  "  fornication  "  and 
"  adultery  and  fornication  "  two  dis- 
tinct offenses,  an  indictment  which 
charged  an  unmarried  woman  with  the 
ofTense  of  "  fornication,"  for  that  she 
had  sexual  intercourse  with  a  married 
man,  was  held  to  be  bad.  '  The 
offense  should  have  been  charged  as 
"  adultery  and  fornication,"  as  defined 
by  the  statute.  (McCay,  J.,  dissenting.) 
Bigby  V.  State,  44  Ga.  344. 

Precise  Words  Unnecessary. — The  stat- 
ute punishing  lascivious  cohabitation 
provided  that  "  if  any  man  and  wo- 
man, not  being  married  to  each  other, 
lewdly  and  lasciviously  associate  and 
cohabit  toguther,"  etc.,  and  the  indict- 
ment thereunder  charged  that  the  de- 
fendant and  one  J.  L.  did  "  unlaw- 
fully, openly,  and  publicly,  live,  dwell, 
and  cohabit  together,  in  lewdness  and 
lasciviousness,  they  being  unmarried 
to  and  with  each  other."  The  court, 
holding  the  indictment  to  be  sufficiently 
certain,  said:  "  Although  the  indict- 
ment was  for  a  statutory  offense,  it  was 
not  necessary  that  the  precise  words  of 
the  statute  should  be  employed,  if 
enough  of  its  substantial  words  are 
used  to  enable  the  court  to  see  upon 
what  statute  it  is  framed;  beyond  this 
the  words  of  the  statute,  or  their  equiva- 
lent in  meaning,  may  be  used."  Peo- 
ple V.  Colton,  2  Utah  458. 

Averment  of  Specific  Act. — In  Dameron 
V.  State,  8  Mo.  494,  an  indictment  charg- 
ing the  defendant  generally,  in  the 
words  of  the  statute,  with  being  guilty 
of  "  open  and  gross  lewdness  and  las- 
civious behavior,  by  then  and  there 
publicly  cohabiting  with  one  F,"  was 
held  to  be  insufficient,  in  that  it  failed 
to  set  out  the  specific  act  in  which  the 


lewdness  or  lasciviousness  was  dis- 
played. 

"  Unlawful  Bedding  and  Cohabiting."  — > 
In  North  Carolina  it  has  been  held  that 
the  offense  was  sufficiently  described 
by  charging  an  unlawful  "  bedding 
and  cohabiting  together."  State  v. 
Jolly,  3  Dev.  &  B.  L.  (N.  Car.)  no. 

Amendment  of  Information.  —  Where 
the  first  clause  of  a  statute  provided  a 
punishment  for  "  fornicatioji  with  a 
single  woman,"  and  the  second  clause 
a  punishment  for  "  fornication  with  a 
female  of  previous  chaste  character 
under  the  age  of  fifteen  years,"  it  was 
held  that  an  information  charging  that 
the  defendant"  did  commit  fornication 
and  have  sexual  intercourse  with  *  *  * 
a  female  of  previous  chaste  character, 
*  *  *  of  the  age  of  fourteen  years," 
could  be  amended  by  inserting  the 
word  "  single  "  before  the  word 
"  female."     Jackson  v.  State,  91  Wis. 

253- 

1.  State  V.  Johnson,  6g  Ind.  85.  See 
also  State  v.  Record,  16  Ind.  in. 

Lewdness. — In  indictments  for  lewd- 
ness, an  averment  that  the  offense  was 
open  and  notorious  has  been  held 
necessary  apart  from  any  statutory 
definition.  This  is  put  upon  the 
ground  that  "  open  and  notorious 
lewdness  "  is  an  indictable  offense  at 
common  law.  State  v.  Moore,  i  Swan 
(Tenn.)  136.  See  State  v.  Cagle,  2 
Humph.  (Tenn.)  414. 

2.  People  V.  Colton,  2  Utah  457. 
First  or  Second  Offense. — Nor  need  it 

be  specified  in  the  indictment  whether 
the  prosecution  was  for  the  first  or 
second  offense,  although  the  statute 
provides  a  more  severe  punishment  for 
the  second  offense.  State  v.  Burgett, 
22  Ark.  323. 

3.  Lawson  v.  State,  20  Ala.  74. 
"  If,"  said  Goldthwaite,  J.,  "  a  single 
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As  to  Sex. 


n.  The  Allegations  —  1.  As  to  Marriage  —  a.  Between  the 
Parties. —  Since  fornication  cannot  be  committed  by  persons 
sustaining  to  each  other  the  relation  of  husband  and  wife,  it  must 
appear  from  the  indictment  that  such  a  relation  did  not  exist.* 

b.  Singleness  of  Female. —  Where  the  statute  limits  the 
offense  to  a  man  and  a  single  woman,  the  indictment  should  show 
the  female  with  whom  the  offense  was  committed  to  be  unmar- 
ried.* Such  an  allegation,  however,  is  unnecessary  when  the 
statutory  word  **  fornication "  alone  is  used  in  describing  the 
offense.' 

2.  As  to  Sex, —  An  averment  in  the  indictment  that  the  parties 
are  of  different  sexes  is  not  necessary  unless  made  so  by  statute.'* 


act  of  fornication  was  indictable,  it 
might  perhaps  be  necessary  to  allege 
the  constituents  which  make  up  the 
offense,  although  even  then,  upon  the 
reasoning  of  the  case  of  State  v.  Hin- 
ton,  6  Ala.  864,  it  would  be  sufficient  to 
charge  the  offense  in  the  terms  of  the 
indictment.  But  entertaining  some 
doubts  as  to  the  correctness  of  the  rea- 
soning in  the  case  cited,  we  prefer  to 
rest  our  decision  on  different  grounds. 
The  offense  contemplated  by  the  stat- 
ute. Clay's  Dig.  431,  §  3,  was  not  a 
single  act,  but  the  living  together  in 
fornication;  and  the  facts  which  enter 
into  the  composition  of  this  offense  are 
necessarily  so  complicated,  that  it  is 
impossible  to  state  them  so  that  the 
legal  conclusion  of  guilty  will  result 
with  certainty  and  precision,  and  for 
this  reason  it  is  unnecessary  to  allege 
them." 

Insufficient  Indictment. — Under  a  stat- 
ute declaring  that  the  offense  of  forni- 
cation may  be  committed  by  a  man  and 
woman  living  together,  both  being  un- 
married, and  having  carnal  intercourse 
with  each  other,  or  by  such  man  and 
woman  having  habitual  carnal  inter- 
course with  each  other  without  living 
together,  an  indictment  which  merely 
charged  that  a  man  and  woman  had 
,'  habitual  carnal  intercourse  with  each 
other  "  was  held  to  be  defective,  in  that 
it  failed  to  allege  that  they  lived  to- 
gether at  the  time  of  such  intercourse, 
or  that  they  had  the  intercourse  with- 
out living  together.  Jones  v.  State,  29 
Tex.  App.  347. 

1.  State  V.  Dickinson,  i  Dev.  &  B.  L. 
(N.  Car.)  349;  State  v.  Aldridge,  3  Dev. 
L.  (N.  Car.)  331.  See  also  State  v. 
Clinch,  8  Iowa  401;  Crouse  v.  State, 
16  Ark.  566;  People  v.  Colton,  2  Utah 

457. 

See  also  Territory  v.   Whitcomb.    i 


Mont.  359,  in  which  it  was  held  that  a 
man  indicted  for  the  crime  of  fornica- 
tion could  not  be  convicted  unless  it 
was  averred  and  proved  that  he  was 
unmarried  at  the  time  specified  in  the 
indictment.  And  also  the  later  case  of 
Territory  v.  Jaspar,  7  Mont,  i,  holding 
that  decision  to  be  erroneous  in  so  far 
as  it  related  to  a  marriage  with  persons 
other  than  the  co-defendant. 

Incestuous  Fornication.  —  Where  the 
defendants,  male  and  female,  were 
charged  with  incestuous  fornication,  it 
was  held  that  the  indictment  should 
show  with  certainty  that  the  woman 
was  not  the  wife  of  the  man.  State  v. 
Fritts,  48  Ark.  66. 

Under  Indictment  for  Rape.^ — A  con- 
viction for  fornication  cannot  be  sus- 
tained under  an  indictment  for  rape 
unless  it  be  averred  that  the  person  of 
whom  the  defendant  had  carnal  knowl- 
edge was  not  his  wife.  Com.  v.  Mur- 
phy, 2  Allen  (Mass.)  163. 

Sufficient  Allegation. — An  allegation, 
in  an  indictment  for  fornicatioxi.  that 
"  neither  of  said  persons  '  were  '  then 
and  there  lawfully  married  to  an- 
other person  then  living"  sufficiently 
averred  that  the  defendants  were  not 
married  to  each  other.  Stebbins  v. 
State.  31  Tex.  Crim.  Rep.  294. 

Unlawful  and  Adulterous. — Where  it 
was  charged  that  the  cohabitation  was 
unlawful  and  adulterous,  these  words 
were  held  sufficient  to  negative  a  mar- 
riage relation  between  the  defendants. 
State  V.  Lashley,  84  N.  Car.  754. 

2.  State  V.  Shear,  51  Wis.  460.  And 
see  Heckman  v.  Swartz,  64  Wis.  48. 

8.  State  V.  Gooch,  7  Blackf.  (Ind.) 
468;  State  V.  Stephens,  63  Ind.  542. 

4.  State  V.  Fore,  i  Ired.  L.  (N.  Car.) 
378;  State  71.  Lashley,  84  N.  Car.  754. 

Illegal  Cohabitation. — Under  the  Ar. 
kansas  statute  it  has  been  held  that  an 


644 


Volume  IX. 


Joinder  of  Defendants. 


FORNICA  TION. 


Joinder  of  Counts. 


3.  As  to  Bace. —  Where  the  defendants  are  of  different  races, 
that  fact  need  not  be  set  forth  in  the  indictment,  unless  the  stat- 
ute makes  special  provision  for  such  cases.* 

4.  As  to  Time. —  It  is  not  necessary  that  the  offense  be  charged 
as  continuing.  An  averment  that  it  was  committed  on  a  certain 
day  is  sufficient.* 

5.  As  to  Joint  Offense. — Where  the  man  and  the  woman  are 
joined  as  defendants  in  one  indictment,  an  allegation  that  the 
offenses  were  committed  by  their  joint  act  is  material,  and  its 
omission  will  render  the  indictment  demurrable  for  duplicity.' 

III.  JoiNDEB  OF  Defendants. —  The  participants  in  the  crime 
of  fornication  may  be  either  jointly  or  separately  indicted."* 

Separate  Trial —  Though  the  indictment  be  joint,  the  defendants 
may  be  tried  at  different  times.* 

IV.  JoiNDEB  OF  Counts. —  The  indictment  for  fornication  may 
contain  several  counts.® 


indictment  for  illegal  cohabitation  must 
charge  the  parties  to  be  of  different 
sexes,  and  that  they  cohabited  as  hus- 
band and  wife.  State  v.  Dunn,  26 
Ark.  34. 

1.  Mulling  V.  State,  74  Ga,  10,  See 
also  Ashworth  v.  State,  9  Tex.  490,  in 
which  it  was  held  that  an  indictment 
charging  that  a  free  person  of  color,  of 
African  descent,  lived  in  fornication 
with  S.,  spinstress,  was  good  without 
stating  the  descent  of  the  woman. 

Under  the  Alabama  Code,  however, 
which  affixed  a  different  punishment  to 
the  offense  when  committed  between  a 
negro  and  a  white  person,  an  indict- 
ment alleging  that  "  P.,  a  negro,  or  the 
descendant  of  a  negro  to  the  third  gen- 
eration inclusive,  a  man,  and  C,  a 
white  woman,  did  live  together  in  a 
state  of  adultery  or  fornication,"  was 
held  to  be  good.  Pace  v.  State,  69  Ala. 
231. 

2.  Hinson  v.  State,  7  Mo.  244.  See 
also  Com.  v.  Calef,  10  Mass.   153. 

Date  of  Statute. —  Where  the  offense, 
in  an  indictment  for  lewd  and  lascivi- 
ous cohabitation,  was  charged  from  a 
time  prior  to  the  day  when  the  statute 
went  into  effect,  but  as  continuing  to  a 
day  after  the  commencement  of  the 
act,  the  indictment  was  held  to  be  good. 
Nichols's  Case,  7  Gratt.  (Va.)  589. 

3.  Maull  V.  State,  37  Ala.  160.  See 
also  Deiany  v.  People,  10  Mich.  241; 
State  V.  Foster,  21  W.  Va.  767. 

Sufficient  Allegation.  —  Where  an  in- 
dictment alleged  that  "K.  *  *  *  and 
one  Martha  E.  did  then  and  there  un- 
lawfully live  together  in  an  open  state 
of  fornication,"  this  was  held  to  be  a 


sufficient  charge  that  the  offense  was 
joint.     King  v.  People,  7  Colo.  224. 

4.  Wasden  v.  State,  18  Ga.  264;  State 
V.  Cox,  Term  (N.  Car.)  165.  See  also 
Scott  V.  Com.,  77  Va.  344;  State  v. 
Foster,  21  W.  Va.  767. 

But  see  Foster  v.  State,  41  Ga.  582, 
where  it  was  held  that  in  prosecutions 
for  fornication  and  adultery,  the  parties 
must  be  severally  indicted. 

Incestuous  Fornication. —  Incestuous 
fornication  is  not  a  joint  offense  under 
the  Georgia  statute,  and  one  party  may 
be  indicted  and  found  guilty  thereof. 
Powers  V.  State,  44  Ga.  209. 

Lewd  Cohabitation. —  But  in  Deiany  v. 
People,  10  Mich.  241,  it  was  held  that 
the  offense  being  joint  under  the  Michi- 
gan statute,  both  of  the  parties  in  a 
prosecution  for  lewd  and  lascivious  co- 
habitation must  be  joined  as  defendants 
in  the  same  indictment,  unless  one  of 
them  be  unknown,  or  since  dead. 

5.  State  V.  Parham,  5  Jones  L.  (N. 
Car.)  416;  Stewart  v.  State,  64  Miss. 
626.  See  also  State  v.  Lyerly,  7  Jones 
L.  (N.  Car.)  158;  Deiany  v.  People,  10 
Mich.  241. 

6.  Jackson  v.  State,  91  Wis.  253; 
Com.  V.  Kammerdiner,  165  Pa.  .St. 
222.  See  Gorman  v.  Com.,  124  Pa. 
St.  536. 

Election  between  Counts.— Where  sev- 
eral counts  are  thus  joined,  the  state 
cannot  be  compelled  to  elect  upon 
which  count  the  accused  shall  be  tried. 
Jackson  v.  State,  91  Wis.  253. 

Bastardy.  —  The  indictment  may 
charge  fornication  and  bastardy  in  the 
same  count.  Com.  v.  Kammerdiner, 
165  Pa.  St.  222. 
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V.  The  VEBDICT  — Acquittal  of  One  Party. —  It  is  held  in  some  juris- 
dictions that  where  both  parties  are  indicted  together,  a  verdict 
of  guilty  against  one  of  the  defendants  cannot  be  sustained  unless 
there  be  a  conviction  of  the  other  also.  Upon  this  point,  how- 
ever, the  courts  are  not  unanimous.* 


1.  North  Carolina. —  Two  defendants, 
a  man  and  woman,  indicted  for  com- 
mitting the  crime  of  fornication, 
pleaded  not  guilty  and  were  put  on 
trial  together.  The  jury  found  the 
man  guilty  and  returned  a  verdict  of 
*'  not  guilty  "  as  to  the  woman.  It 
was  held  that  no  judgment  could  be 
rendered  against  the  former.  The 
court  said:  "The  crime  charged  on 
those  persons  could  not  be  committed, 
but  by  both  of  them;  and  upon  a  ver- 
dict, that  one  of  them  was  not  guilty, 
it  appears  conclusively  that  the  other 
could  not  be.  *  *  *  The  farthest 
the  courts  have  gone  is  to  allow  one  of 
the  parties  to  be  tried  by  himself  and 
convicted,  and  then  judgment  is  given 
against  that  party,  because,  as  to  him, 
the  guilt  of  the  other  party  is  found  as 
well  as  his  own.  But  when  the  one  has 
been  previously  tried  or  acquitted,  or 
when  both  are  tried  together  and  the 


verdict  is  for  one,  the  other  cannot  be 
found  guilty  —  for  he  cannot  be  guilty, 
since  a  joint  act  is  indispensable  to  the 
crime  in  either,  and  the  record  affirms 
that  there  was  no  such  joint  act  " 
State  V.  Mainor,  6  Ired.  L.  (N.  Car.) 
340;  State  V.  Rinehart,  106  N.  Car. 
787. 

Tennessee. —  Where  the  defendant  and 
a  woman,  G.,  were  jointly  indicted  for 
open  and  notorious  lewdness,  and  G., 
upon  trial,  was  acquitted,  it  was  held 
that  such  acquittal  could  not  aflfect  the 
verdict  against  the  defendant.  State 
V.  Caldwell,  8  Baxt.  (Tenn.)  576. 

Texas. —  In  the  case  of  Ledbetter  v. 
State,  21  Tex.  App  344,  the  court 
distinctly  held  that  the  acquittal  of  one 
defendant  charged  with  fornication  did 
not  operate /i?r  se  as  an  acquittal  of  the 
paramour,  notwithstanding  the  offense 
was  one  which  could  be  committed 
only  by  two  persons. 
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5.  Execution^  671. 

6.  Supersedeas  to  Execution,  672. 

IX,  Eelief  against  Foefeitttee  in  Equity,  673. 

CROSS-REFERENCES. 

As  to  Bonds  for  the  Dissolution  of  Attachment,  see  article  ATTACH- 
MENT, vol.  3,  pp.  84-87. 
Replevin  Bonds,  see  article  REPLEVIN. 
Detinue  Bonds,'  see.  article  DETINUE,  vol.  6,  p.  643. 
Receiptors,  see  article  EXECUTIONS  AGAINST  PROP- 
ERTY, vol.  8,  p.  303. 
For  Cognate    Titles   in    this    Work,    see    articles    BONDS,  vol.    3, 
p.  635;    PRINCIPAL  AND   SURETY;  RESCISSION,   RE- 
FORMATION, AND  CANCELLATION. 
For  the  Substantive  Law  of  this  Subject,  Including  the  Forfeiture  of 
the  Bond  and  the  Liability  Thereon,  see  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.)  tit.  FORTHCOMING  AND  DELIVERY  BONDS. 


L  Definition.  —  A  forthcoming  bond  is  a  bond  given  to  a 
sheriff  *  who  has  seized  property,*  conditioned  that  the  obligor 
will  have  it  ready  to  be  delivered  up  to  the  sheriff  when  required 
by  law,'  upon  which  the  sheriff  intrusts  the  property  to  the 
obligor's  custody."* 


1.  Although  the  bond  is  given  to  the 
sheriff,  it  is  in  some  states  required  to 
be  made  payable  to  the  creditor.  See 
infra,  IV.  i.  l>.    To  Whom  Payable. 

2.  Most  Be  Substantial  Levy.  —  The 
validity  of  a  forthcoming  bond  de- 
pends upon  there  having  beerf  a  sub- 
stantial levy  made  upon  actual  tangi- 
ble property  of  the  defendant  in 
execution,  which  was  restored  to  him 
upon  the  condition  that  it  should  be 
redelivered  on  the  specified  day.  Long 
V.  U.  S.  Bank,  Freem.  (Miss.)  375. 

It  Is  a  Sofficient  Levy  to  uphold  a  forth- 
coming bond  that,  without  an  actual 
seizure  of  the  property  by  the  sheriff, 
the  principal  in  the  bond  inserts  in  it 
the  description  of  the  property,  pro- 
cures the  signatures  of  the  sureties 
with  his  own,  and  in  that  condition  de- 
livers the  bond  to  the  sheriff.  Walker 
V.  Shotwell,  13  Smed.  &  M.  (Miss.)  544. 

8.  In  Georgia,  however,  the  bond  pre- 
scribed by  §§  3319,  4083  of  the  code  is 
not  for  the  production  of  the  property, 
but  for  the  payment  of  the  recovery. 
Clary  v.  Haines,  61  Ga.  520. 

Property  Attached  by  Garnishment  in 
the  hands  of  a  third  person  may  be  re- 
leased by  the  execution  of  a  delivery 
bond  in  the   same   manner   that  prop- 


erty taken  into  the  actual  custody  of 
the  officer  is  discharged.  Woodward 
V.  Adams,  9  Iowa  474. 

4.  Rapalje  &  Lawr.  Law  Diet.,  p. 
540;  Black's  Law  Diet.,  p.  512. 

The  Object  of  the  Law  in  permitting  a 
defendant  to  give  a  forthcoming  bond 
is  that  he  may  retain  the  possession  of 
the  property  levied  on  till  the  day  of 
sale.     Skinner  v.  Jayne,  24  Miss.  567. 

The  bond  which  interveners  are  au- 
thorized to  furnish  under  the  provi- 
sions of  the  Louisiana  Act,  No.  51,  of 
1876,  to  be  restored  to  the  possession 
of  property  attached,  sequestrated,  or 
provisionally  seized  in  their  hands,  is 
a  forthcoming  bond  designed  to  secure 
the  return  of  the  property  at  the  final 
determination  of  the  suit,  and  under 
which  no  personal  liability  for  the 
judgment  to  be  rendered  attaches. 
Meyer  v   Fletcher,  35  La.  Ann.  878. 

In  Jones  v.  Jones,  38  Mo.  429,  it  is 
said  that  the  legal  effect  of  taking  a 
bond  for  the  delivery  of  property  at- 
tached under  the  provisions  of  Mo. 
Rev.  Code,  1855,  p.  247,  §  29,  is  to  re- 
lieve the  officer  of  the  care  and  custody 
of  the  property  and  to  give  the  pos- 
session to  the  parties  executing  the 
bond. 
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Who  may  Execute.        FORTHCOMING   BONDS.        Who  may  Execute. 

iTae  of  Terms.  — The  terms  "  forthcoming  bond,"  "  delivery  bond," 
and  "  replevy  bond  "  are  used  indiscriminately  to  denote  the  same 
bond.* 

n.  Who  may  Execute — OenemUy.  —  Owing  to  the  fact  that 
forthcoming  bonds  are  unknown  to  the  common  law  and  derive 
their  existence  from  statutory  enactments,  the  practice  in  regard  to 
them  is  various  in  the  different  states,  and  the  practitioner  should 
consult  the  statute  of  his  own  state.  Asa  general  rule  the  proper 
party  to  execute  a  forthcoming  bond  is  the  person  whose  prop- 
erty has  been  seized,*  or  his  authorized  representative.'  But 
where  the  bond  is  given  by  a  party  other  than  the  defendant, 
although  it  may  not  be  enforceable  by  the  summary  remedy  pro- 
vided by  statute,  recovery  may  be  had  upon  it  as  a  common-law 
obligation.* 

One  of  Several  Defendants.  —  Where  the  property  of  one  of  several 


1.  Drake  Attach.,  §  327. 

"  Much  confusion  would  be  avoid- 
ed if  lawyers  and  judges  would  always 
distinguish  between  forthcoming  and 
dissolution  bonds,  and  never  employ 
the  term  '  replevy  bond  '  without  such 
qualification  of  that  more  general 
designation  as  would  show  whether 
the  obligation  is  for  the  return  of  the 
property  or  for  the  payment  of  money, 
either  as  the  value  of  the  bonded  prop- 
erty or  as  satisfaction  of  such  judg- 
ment as  may  be  recovered."  Waples 
Attach.  (2d  ed.)  §  760. 

2.  In  Waterman  v.  Frank,  21  Mo. 
108,  it  was  held  that  a  bond  given  by  a 
party  other  than  the  defendant  in  the 
execution  could  not  be  enforced  in  the 
summary  manner  provided  by  statute. 

In  Nabours  v.  Cocke,  24  Miss.  44, 
where  the  defendant  upon  whose  prop- 
erty the  execution  was  levied  did  not 
execute  and  was  no  party  to  the  bond 
for  the  forthcoming  of  the  property,  it 
was  held  that  the  bond  was  not  given 
in  conformity  to  the  statute,  and  there- 
fore was  not  a  bond  to  which  the  stat- 
ute gave  the  dignity,  force,  and  effect 
of  a  judgment. 

Irregular  Bond  Accepted  by  Plaintiff.  — 
Where  there  were  several  defendants 
to  an  execution,  and  the  property  of 
one  of  them  was  levied  on,  and  one  of 
the  other  defendants  gave  a  bond  for 
its  forthcoming,  in  which  the  owner  of 
the  property  did  not  join,  and  the 
plaintiff  allowed  the  bond  to  be  for- 
feited, and  did  not  move  to  have  it 
quashed  at  the  return  term,  it  was  held 
that,  though  the  bond  might  be  out  of 
the  usual   course   of   things,  and  even 


irregular,  yet  the  plaintiff  had  the 
right  to  accept  it,  which  he  virtually 
did  by  failing  to  have  it  quashed  at  the 
proper  term.  Coffee  v.  Planters'  Bank, 
II  Smed.  &  M.  (Miss.)  458. 

In  Louisiana  the  only  persons  who 
can  execute  a  forthcoming  bond  to  re- 
cover possession  of  property  judicially 
sequestrated  are  parties  to  the  suit,  or 
an  intervener  who  can  ihovt  prima  facie 
that  he  is  a  dona  ^de  owner,  pledgee,  or 
consignee  of  the  said  property.  Hardy 
V.  Lemons,  36  La.  Ann.  107. 

In  Louisiana,  when  property  is  ju- 
dicially sequestrated,  the  defendant 
may  execute  a  forthcoming  bond  with- 
in ten  days,  and  if  he  fails  to  give  bond 
within  that  time,  the  plaintiff  mav 
thereafter  bond  the  property.  If  the 
plaintiff  does  not  choose  to  exercise 
this  right,  the  defendant  may  still  exe- 
cute a  forthcoming  bond  after  the  ten 
days  have  elapsed.  State  v.  Monroe, 
45  La.  Ann.  1322. 

3.  Executor  or  Administrator.  —  In  3fis- 
sissippi  a  forthcoming  bond  may  be 
executed  by  an  executor  or  adminis- 
trator. Thompson  v.  Ross,  26  Miss. 
198.  See  also  Jones  v.  Stanton,  7  How. 
(Miss.)  601. 

Agent.  —  Under  section  2207  of  the 
Georgia  Code,  an  agent  interposing  a 
claim  in  behalf '  of  his  principal  may 
execute  the  forthcoming  bond  required 
by  the  statute,  whether  the  agency  be 
created  in  writing  or  by  parol.  This 
section  supplies  the  legislative  au- 
thority which  was  wanting  when  the 
case  of  Gilmer  v.  Allen,  9  Ga.  208,  was 
decided.     Head  v.  Sheriff,  92  Ga.,  548. 

4.  See  infra,  IV.  i.  a.  In  General. 
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defendants  is  seized,  such  defendant  may  e?cecute  a  forthcoming 
bond  without  the  other  defendants  joining  therein.* 

stranger  to  Suit.  —  In  Alabama  a  stranger  is  allowed  to  execute  a 
forthcoming  bond  for  goods  seized  under  attachment.* 

in  Effect  of  Executing.  —  A  general  discussion  of  the  effect 
of  executing  a  forthcoming  bond  is  not  within  the  scope  of  this 
work.'  It  may  be  stated,  however,  that  the  execution  of  a  forth- 
coming bond  by  the  defendant  in  attachment,  before  the  return 
day  of  the  writ,  is  equivalent  to  personal  service  of  process  upon 
him.^ 

Waiver. — As  to  whether  the  execution  of  a  forthcoming  bond  is 
a  waiver  of  previous  irregularities,  the  decisions  are  at  variance, 
owing  to  differences  in  the  form  and  effect  of  the  statutes.* 


1.  Sheppard  v.  Melloy,  12  Ala.  561; 
Head  v.  Beaty,  5  How.  (Miss.)  480. 

Action  to  Secover  Personal  Chattels.  — 
Where  an  action  is  brought  against 
several  defendants  for  the  recovery  of 
personal  chattels,  if  the  goods  are  in 
the  possession  of  only  one  of  them,  he 
may  execute  a  forthcoming  bond  as 
provided  by  the  Alabama  Code,  ^  2717, 
without  the  other  defendants  being 
joined  therein,  since  only  his  posses- 
sion can  be  disturbed  by  the  execution 
of  the  process.  Rich  v.  Lowenthal,  99 
Ala.  487. 

2.  Kinney  v.  Mallory,  3  Ala.  626. 

Presumed  to  Act  for  Benefit  of  Defend- 
ant. —  Where  a  stranger  gives  a  forth- 
coming bond  under  Ala.  Code,  §  3289, 
for  personal  property  seized  in  attach- 
ment, he  is  presumed  to  act  for  the 
benefit  of  the  defendant,  and  must  de- 
liver the  property  to  him  on  demand, 
or  return  it  to  the  sheriff;  and  he  can- 
not, while  holding  the  property  under 
the  bond,  deny  the  title  of  the  defend- 
ant or  assert  title  in  himself.  Rhodes 
V.  Smith,  66  Ala.  174. 

May  Set  TTp  Any  Defense  Available  to 
Defendant.  —  When  attached  property 
is  replevied  by  a  stranger  for  the  de- 
fendant (Ala.  Rev.  Code,  §  2964),  and 
the  person  so  replevying  is  sued  in 
trover,  he  may  set  up  any  defense  that 
would  be  available  to  the  defendant  in 
attachment;  and  if  he. so  replevies  the 
property  in  good  faith,  without  any 
knowledge  or  notice  of  the  title  of  the 
real  owner,  and  afterwards-  holds  in 
subordination  to  the  bailment,  and 
does  no  act  inconsistent  with  his  duty 
as  such  bailee,  he  is  not  liable  in 
trover.     Morris  v.  Hall,  41  Ala.  510. 

Sefnsal  of  Sheriff  to  Take  Bond.  — 
Where,  in  an  attachment  suit,  a  stranger 


offers  in  pursuance  of  Ala.  Code,  §  2536, 
to  give  a  forthcoming  bond  for  the 
benefit  of  the  defendant,  and  his  offer 
is  improperly  refused  by  the  sheriff,  he 
may  enforce  his  statutory  right  for  the 
benefit  of  the  defendant  in  a  court  of 
law;  but  he  has  no  such  interest  in 
the  subject-matter  of  the  suit  as  au- 
thorizes him  to  come  into  equity  for 
relief,  although  he  also  alleges  that, 
after  refusing  his  offer,  the  sheriff  al- 
lowed the  goods  to  be  replevied  by 
other  strangers,  who  therein  acted  at 
the  instance  and  for  the  benefit  of  the 
plaintiff.     Kirk  v.  Morris,  40' Ala.  225. 

3.  See  for  a  treatment  of  this  subject 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 
tit.  Forthcoming  Bonds. 

4.  Richard  v.  Mooney,  39  Miss.  357. 
Peebles  v.  Weir,  60  Ala.  413,  wherein 
the  court  said:  "  The  execution  of  the 
bond  is,  therefore,  an  admission  of 
notice  of  the  levy,  and  of  the  suit;  and, 
if  it  is  executed  twenty  days  before 
the  commencement  of  the  term,  as  it 
was  in  the  present  case,  authorizes  the 
court  to  proceed  to  trial." 

6.  Execution  Not  a  Waiver.  —  In  Ala- 
bama it  is  held  that  entering  into  bond 
fo«  the  forthcoming  of  property  levied 
on  in  execution  is  not  a  waiver  of  pre. 
vious  irregularities.  Page  v.  Coleman, 
9  Port.  (Ala.)  275;  Van  Cleave  v.  Ha- 
worth,  5  Ala.  188. 

Waiver  of  Irregnilarities  in  Attach- 
ment.—  In  Iowa  it  is  held  that  the  exe- 
cution of  a  forthcoming  bond  is  a 
waiver  of  any  prior  irregularity  in  at- 
tachment proceedings.  New  Haven 
Lumber  Co.  v.  Raymond,  76  Iowa  225; 
J.  I.  Case  Threshing  Mach.  Co.  v. 
Merrill,  68  Iowa  540. 

In  Louisiana^  however,  it  is  held  thai 
the  execution   of   a   forthcoming  bond 
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A  Bond  Oiven  under  Coercion  of  the  officer  is  not  considered  to  be  a 
recognition  of  the  right  to  levy  nor  a  waiver  of  the  illegality  of 
the  levy.* 

IV.  FoEM  AND  Sufficiency  —  1.  Recitals  in  Bond  —  a.  In  Gen- 
eral. —  Forthcoming  bonds,  being  of  statutory  origin,  should, 
of  course,  comply  with  the  requirements  of  the  statute  under 
which  they  are  drawn,  in  order  to  be  valid  as  statutory  bonds.* 

Strict  Technical  Accuracy  is  not  necessary,  and  if  the  bond  complies 
substantially  with  the  terms  of  the  statute,  it  is  generally 
sufficient.* 


in  attachment  is  not  an  acknowledg- 
ment by  the  defendant  that  the  writ  of 
attachment  was  providently  issued. 
Avet  V.  Albo,  21  La.  Ann.  349. 

Not  Waiver  of  Right  of  Action  on  At- 
tachment Bond.  —  The  execution  and 
delivery  by  a  defendant  in  attachment 
of  a  forthcoming  bond  under  Hill's 
Oregon  Code,  §  154,  is  not  a  waiver  of 
the  right  of  action  on  the  attachment 
bond.  Drake  v.  Sworts,  24  Oregon 
198. 

1.  Perry  v.  Hensley,  14  B.  Mon. 
(Ky.)  381;  Robards  v.  Samuel,  17  Mo. 
555,  in  which  it  was  held  that  where  a 
sheriff  levied  upon  property  exempt 
from  execution,  and  refused  to  restore 
it  unless  the  execution  defendant 
would  execute  a  bond  for  its  delivery 
upon  the  day  of  sale,  a  bond  thus  ex- 
ported was  void  unless  the  defendant 
waived  his  rights. 

2.  Failure  to  Describe  Process.  —  A 
forthcoming  bond  in  attachment  which 
fails  to  describe  sufficiently  the  process 
under  which  the  levy  was  made  is  not 
a  good  statutory  Tjond,  under  the  Ala. 
Code,  §  2964,  and  no  execution  can 
properly  issue  upon  it  under  §  2966. 
Russell  V.  Locke,  57  Ala.  420. 

Omission  of  Condition  to  Perform 
Judgment  of  Court.  —  A  forthcoming 
bond  in  attachment  which  is  not  con- 
ditioned that  the  defendant  in  the 
attachment  suit  shall  perform  the 
judgment  of  the  court  as  required  by 
"Mansf.  Ark.  Dig.,  §  327,  cannot  be  en- 
forced as  a  statutory  bond.  Lowen- 
stein  V.  McCadden,  54  Ark.  13. 

Omission  of  Penal  Sum.  —  A  motion 
for  judgment  on  a  forthcoming  bond 
in  the  obligatory  part  whereof  no  penal 
sum  is  mentioned  cannot  be  sustained; 
such  bond,  with  the  execution  on 
which  it  was  founded,  may  be  quashed 
on  motion.  Bragg  v.  Murray,  6  Munf. 
(Va.)  32. 

Conditioned    for    Delivery    in    Wrong 


County.  —  When  a  levy  was  made  in  the 
county  of  Clarke,  and  a  forthcoming 
bond  taken  to  deliver  the  property  in 
Mobile  county,  it  was  held  that  no  exe- 
cution could  issue  upon  it,  though  re- 
turned forfeited,  as  it  was  not  good  as 
a  statutory  bond,  though  it  might  be 
valid  as  a  bond  at  common  law.  Branch 
Bank  v.  Darrington,  14  Ala.  192. 

Bond  Executed  at  Wrong  Time.  — 
Where  goods  were  levied  on  by  the 
sheriff  under  execution  and  advertised 
to  be  sold,  and  on  the  day  of  sale,  by 
agreement  of  the  parties,  a  bond  was 
executed  by  the  defendant  in  the  exe- 
cution for  the  delivery  of  the  goods  at 
a  future  day,  it  was  held  that  this  was 
not  a  good  statutory  bond  and  could 
not  be  enforced  as  such  by  a  summary 
proceeding  on  motion.  Selmes  v. 
Smith,  21  Mo.  526. 

A  Bond  Executed  after  Judgment  in 
attachment  proceedings  is  not  a  good 
delivery  bond,  for  such  bond  must  be 
executed  before  judgment.  Jennings 
V.  Warnock,  37  Iowa  278. 

3.  Where  the  Statute  .  Prescribes  No 
Form  for  a  forthcoming  bond,  a  bond 
with  the  condition  that  the  property 
shall  be  forthcoming,  or  be  delivered, 
at  the  time  and  place  of  sale  is  suffi- 
cient. Grady  i*.  Threadgill,  13  Ired.  L. 
(N.  Car.)  228. 

Omission  to  State  Place  of  Delivery.  -> 
In  Burwell  v.  Court,  i  Wash.  (Va.)  254, 
it  was  held  that  the  omission  to  state 
in  a  forthcoming  bond  the  place  at 
which  the  property  was  to  be  delivered 
did  not  vitiate  the  bond.  The  statute 
under  which  this  case  was  decided  was 
silent  as  to  the  place  of  delivery.  The 
modern  statutes  generally  require  the 
bond  to  designate  such  place,  and  an 
omission  to  do  so  will  probably  render 
the  bond  defective  as  a  statutory  bond. 

Names  of  Execution  Plaintifb.  —  In  a 
forthcoming  bond  it  is  not  necessary  to 
insert   the   names    of    the    parties    at 
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Good  as  Common-law  Obligation.  —  Even  though  the  bond  be  SO 
defective  in  form  as  not  to  permit  of  its  enforcement  by  the 
summary  remedy  provided    by  statute,  it  will  nevertheless  be 


whose  instance  the  execution  levied 
on  the  property  was  issued.  Grady  v. 
Threadgill,  13  Ired.  L.  (N.  Car.)  228. 

Wrong  Court.  —  A  forthcoming  bond, 
valid  in  other  respects,  but  reciting 
that  the  writ  of  attachment  issued 
from  the  Circuit  Court  instead  of  the 
District  Court,  is  not  void  so  as  to  re- 
lease the  sureties.  Ripley  v.  Gear,  58 
Iowa  460. 

Misdescription  of  Property  and  Date  of 
Levy.  —  Where  property  was  levied  on 
by  a  stranger,  and  the  defendant  re- 
gained possession  of  it  by  giving  a 
forthcoming  bond,  in  an  action  thereon, 
if  there  was  a  misdescription  in  the 
bond  of  the  date  of  the  levy  and  arti- 
cles levied  on,  the  defendant  ought  not 
to  be  allowed  to  take  advantage  of  it, 
as  it  was  his  act  and  not  the  plaintiff's. 
Bowden  v.  Taylor,  81  Ga.  199. 

Omission  of  Stipulation.  —  Where  the 
statute  provides  that  when  any  prop- 
erty shall  be  levied  upon,  etc.,  the  exe- 
cution defendant  shall  have  the  right 
to  the  possession  thereof  by  executing 
a  bond  conditioned  for  the  delivery  of 
such  property,  and  conditioned  further 
that  the  defendant  may  sell  such  prop- 
erty at  a  private  sale,  and  when  so 
sold  the  said  defendant  shall  pay  the 
appraised  value  thereof  to  the  plain- 
tiff, a  delivery  bond  is  not  invalidated 
because  the  condition  does  not  contain 
a  stipulation  that  the  execution  de- 
fendant may  sell  the  goods  levied  upon 
at  private  sale.  Patterson  v.  Brown, 
I  Ind.  567;  Paul  V.  Arnold,  12  Ind.  197. 

Variation  from  Language  of  Statute.  — 
Under  a  statutory  provision  that  the 
property  attached  may  be  released-  if 
the  defendant  will  give  bond  con- 
ditioned "  that  such  property  or  its 
estimated  value  shall  be  delivered  to 
the  sheriff  to  satisfy  any  judgment 
which  may  be  obtained  against  the  de- 
fendant in  the  suit,  within  twenty  days 
after  the  rendition  thereof,"  a  bond 
conditioned  that  the  defendants  "  shall 
produce  said  goods  in  satisfaction  of 
[the]  judgment  in  said  action,  or  pay 
such  judgment  as •  may  be  rendered 
against  them,"  was  held  valid.  Shep- 
pard  V.  Collins,  12  Iowa  570. 

Bond  Containing  Additional  Clause. — 
A  forthcoming  bond  in  attachment 
which  complies  with  all  the  requisites 


of  the  statute,  and  also  contains  an 
additional  clause  to  the  effect  that  if 
the  defendant  "  fail  to  substantiate  " 
his  claim,  he  "shall  render  up  and 
have  forthcoming  the  said  property  at- 
tached," is  a  good  statutory  bond. 
Purcell  V.  Steele.  12  111.  93. 

Directory  Provisions. — The  requisitions 
of  the  statute  that  a  forthcoming  bond 
shall  be  taken  in  double  the  amount  of 
the  execution,  and  that  the  property 
shall  be  delivered  at  twelve  o'clock 
noon,  are  directory  merely.  Anderson 
V.  Rhea,  7  Ala.  104. 

Defect  Cured  by  Statute.  —  Where  a 
forthcoming  bond  given  to  protect  two 
executions  recited  that  the  executions 
were  issued  from  the  same  justice, 
whereas  they  were  in  effect  executions 
from  two  justices,  such  error  in  the 
bond  is  curable  under  Rev.  Stat.  Ind. 
1881,  §  1221.  Midland  R.  Co.  v.  Eller, 
7  Ind.  App.  216. 

Sufficient  Bond.  —  In  Sheppard  v.  Mel- 
loy,  12  Ala.  561,  it  was  held  that  a 
forthcoming  bond  which  described  the 
execution  by  the  parties  to  it,  the 
amount  required  to  be  made,  the  court 
from  which  it  issued,  and  the  property 
levied  on,  and  stipulated  for  its  de- 
livery to  the  sheriff  on  the  next  regular 
sale  day,  at  the  hour  of  twelve  o'clock, 
contained  all  the  substantial  requisites 
of  the  law,  although  not  drawn  with 
technical  accuracy. 

Bond  in  Legal  Effect-  a  Delivery  Bond.  — 
An  assignment  for  the  benefit  of 
his  creditors  was  made  by  the  owner 
of  personal  property,  and  when  the  as- 
signee was  about  to  remove  the  prop- 
erty from  the  possession  of  the  assign- 
or, upon  the  assignee's  desiring  that 
it  be  left  in  his  possession  for  a 
time,  it  was  agreed  between  assignor 
and  assignee  that  it  should  not  be  re- 
moved, if  some  one  should  be  procured 
who  would  become  responsible  there- 
for. Thereupon  the  assignor  procured 
the  defendant  to  execute  to  the  as- 
signee a  receipt  for  the  property,  stat- 
ing that  the  defendant  was  to  have  the 
use  of  the  same  till  a  certain  date,  and 
agreeing  to  deliver  the  same  to  the  as- 
signor or  his  legal  representatives,  in 
as  good  condition  as  it  then  was,  at  a 
specified  time  and  place,  and  in  default 
of   such   delivery   to   pay   to   said   as- 
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good  as  a  common-law  obligation,  if  not  in  contravention  of  any 
statute  nor  contrary  to  public  policy.* 

Mistakes  or  Omissions  in  the  wording  of  the  bond  will  not  vitiate  it, 
if  the  meaning  is  clear,*  and  it  seems  that  in  some  cases  the  court 
may  correct  mistakes  or  alterations  in  the  bond.' 


signee,  or  order,  a  specified  sum  of 
money.  It  was  held  that  such  instru- 
ment was,  in  legal  effect,  a  delivery 
bond,  and  that  upon  failure  to  deliver 
the  property  at  the  time  stipulated,  by 
the  non-performance  the  demand  be- 
came a  money  demand,  as  expressed 
in  the  instrument.  Leverenz  v. 
Haines,  32  111.  357. 

1.  Alabama.  —  Butler  v.  O'Brien,  5 
Ala.  316;  Meredith  v.  Richardson,  10 
Ala.  828;  Mitchell  v.  Ingram,  38  Ala. 
395;  Russell  V.  Locke,  57  Ala.  420; 
Adler  z/.  Potter,  57  Ala.  571;  Munter 
V.  Reese,  6r,Ala.  395. 

Illinois.  —  Ttxrner  v.  Armstrong,  9 
111.  App.  24. 

Iowa.  —  Sheppard  v.  Collins,  12 
Iowa  570;  Garretson  v.  Reeder,  23 
Iowa  21;  Painter  v.  Gibson,  88  Iowa 
120. 

Kansas.  —  Johnson  v.  Weatherwax, 
Q  Kan.  75. 

Missouri.  —  Grant  v.  Brotherton,  7 
Mo.  458;  Waterman  v.  Frank,  21  Mo. 
108. 

Montana.  —  Hedderick  v.  Pontet,  6 
Mont.  345. 

Texas.  —  Jacobs  v.  Daugherty,  78 
Tex.  682. 

Virginia.  —  Johnstons  v.  Meriweth- 
er, 3  Call  (Va.)  523. 

West  Virginia.  —  Adler  v.  Green,  18 
W.  Va.  201. 

Where  There  is  No  Statute  authorizing 
the  execution  of  a  forthcoming  bond, 
if  such  bond  is  executed,  it  may  be  en- 
forced as  a  common-law  obligation. 
Jacobs  V.  Daugherty,  78  Tex.  682. 

The  Iowa  statute  does  not  provide 
for  a  forthcoming  bond  to  release  prop- 
erty from  a  landlord's  attachment. 
But  a  bond  given  in  such  case,  con- 
ditioned for  a  redelivery  of  the  prop- 
erty, may  be  valid  as  a  common-law 
obligation.  Painter  v.  Gibson,  88  Iowa 
120. 

Informal  Bond,  —  To  recover  property 
seized  in  attachment  the  debtor  exe- 
cuted the  following  bond:  "  I  acknowl- 
edge myself  bound  to  A.  J.  Turner  for 
the  delivery  of  twenty-five  sacks  of 
wheat,  levied  on  as  the  property  of 
John  D.  Adams  and  Robert  Jones,  by 
attachment,  if  so  ordered  by  the  court, 


on  the  i6th  of  August,  1878."  It  was 
held  that,  although  this  was  not  such  a 
forthcoming  bond  as  is  required  by  the 
111.  Rev.  Stat.  1880,  p.  149,  §  14,  it  was, 
nevertheless,  valid  as  a  common-law 
bond,  and  could  be  enforced  as  such. 
Turner  v.  Armstrong,  9  III.  App.  24. 

"  No  Security  to  be  Taken.  "  —  In  Ken- 
tucky,  when  the  execution  is  indorsed 
"  no  security  of  any  kind  to  be  taken," 
the  officer  has  no  right  to  take  a  stat- 
utory forthcoming  bond,  and  if  taken 
it  can  not  be  returned  and  made  the 
.basis  of  the  execution.  It  may  be 
good  as  an  indemnity  to  the  officer  as 
a  common-law  bond,  but  not  other- 
wise. Poston  V.  Southern,  7  B.  Mon. 
(Ky.)  289. 

2.  Name  of  Obligee  Misspelled.  —  It  is 
error  to  quash  a  forthcoming  bond  on 
motion  simply  because  the  name  of 
the  obligee  therein  has  been  mis- 
spelled, or  so  written  as  to  make  it 
doubtful  what  person  was  intended, 
if  the  doubt  may  be  resolved  by  parol 
evidence.  Ambach  v.  Armstrong,  29 
W.  Va.  744. 

Omission  of  Word  "Dollars."  —  The 
obligatory  part  of  a  forthcoming  bond 
purported  that  the  obligors  were 
bound  in  the  sum  of  "  two  thousand." 
By  the  condition  it  appeared  that  the 
bond  was  taken  to  secure  the  forth- 
coming of  property  of  the  value  of 
"  one  thousand  dollars."  It  was  held 
that  the  bond  should  read  as  though 
the  word  "  dollars "  were  inserted 
after  the  words  "  two  thousand." 
Grant  v.  Brotherton,  7  Mo.  458. 

Omission  of  Words  "  Said  Property."  — 
The  omission  to  insert  in  a  forthcom- 
ing bond  the  words  "  said  property  " 
after  the  word  "  deliver  "  will  not 
vitiate  the  bond;  those  words  will  be 
supplied  by  intendment.  Clow  v. 
Tharpe,  3  Smed.  &  M.  (Miss.)  64. 

3.  Mistake  as  to  Owner  of  Property.  — 
Where  an  obligor  in  a  delivery  bond 
by  mistake  acknowledged  in  the  bond 
that  the  property  therein  set  forth  be- 
longed to  the  defendant  in  the  execu- 
tion, when  in  fact  it  belonged  to  him- 
self, it  was  held  that  the  court  had  the 
power  to  reform  such  bond  and  to  re- 
strain the  obligee   therein  from  plead- 
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The  Sheriff's  Fee  for  taking  a  forthcoming  bond  may  be  included 
in  it.» 

h.  To  Whom  Payable.  —  The  practice  in  determining  the 
payee,  as  in  other  matters  relating  to  forthcoming  bonds,  is  regu- 
lated by  statutes  which  vary  to  some  extent  in  the  different  states. 
Under  some  statutes  the  bond  must  be  made  payable  to  the 
oflficer  making  the  levy,*  while  under  others  it  must  be  payable 
to  the  creditor.' 

Bond  Payable  to  Wrong  Person. — A  forthcoming  bond  made  payable 
to  the  officer  instead  of  to  the  creditor,  as  required  by  statute,  is 
not  necessarily  void  on  that  account,*  and,  although  it  may  not 


ing  it  to  the  prejudice  of  the  rights  of 
the  obligor.  Helm  v.  Wright,  2 
Humph.  (Tenn.)  72. 

If  tlie  Clerk  of  the  Court  Alters  a  forth- 
coming bond,  it  will  not  prejudice  the 
plaintiff,  but  the  bond  will  be  restored 
to  what  it  originally  was.  Buchanan 
V.  Maynadier,  6  Call  (Va.)  i. 

1.  Bronaughs  v.  Freeman,  2  Munf. 
(Va.)  266. 

2.  Sewall  v.  Franklin,  2  Port.  (Ala.) 
493;  Adkins  v.  Allen,  i  Stew.  (Ala.)  130; 
Sartin  v.  Weir,  3  Stew.  &  P.  (Ala.) 
421;  People  V.  Sheriff,  7  111.  468;  For- 
rest V.  O'Donnell,  42  Mich.  556. 

Assignment  of  Bond  to  Plaintiff. —  In 
Michigan,  a  forthcoming  bond  in  at- 
tachment must  run  to  the  sheriff,  who 
holds  it  in  trust,  and  the  plaintiff  in 
attachment  has  no  right  to  sue  on  it 
or  to  transfer  it  until  failure  of  execu- 
tion, and  then  only  in  the  sheriff's 
name,  unless  the  latter  has  assigned 
the  bond  to  him.  Forrest  v.  O'Don- 
nell, 42  Mich.  556.  See  also  Jones  v. 
Jones,  38  Mo.  429. 

Sufficient  Statement  of  Official  Char- 
aetsr.  —  A  forthcoming  bond  which 
the  declaration  alleged  was  made  pay- 
able to  a  sheriff  did  not  stale  in  so 
many  words  that  he  was  such  officer. 
It  was  held  that  the  undertaking,  in  the 
condition,  that  the  obligors  should 
perform  it  to  the  obligee  or  his  suc- 
cessor in  office  of  sheriff  sufficiently 
indicated  his  official  character.  Whit- 
sett  V.  Womack,  8  Ala.  466. 

3.  Downman  v.  Chinn,  2  Wash.  (Va.) 
189;  Meze  V.  Howver,  i  Leigh  (Va.) 
442;  Meore  v.  Jackson,  35  Ind.  360; 
Bell  V.  Tanguy,  46  Ind.  49;  Koeniger 
V.  Creed,  58  Ind.  554;  Waterman  v. 
Frank,  21  Mo.  108;  Johnson  v.  Weath- 
erwax,  9  Kan.  75. 

A  forthcoming  bond  executed  in  at- 
tachment proceedings  under  Ala.  Code, 
§  2964,  which   is   made  payable  to  the 


officer,  instead  of  to  the  plaintiff,  is  not 
good  as  a  statutory  bond.  Agnew  v. 
Leath,  63  Ala.  345. 

Payable  to  Plaintiff  in  the  Becord.  —  A 
statute  requiring  a  forthcoming  bond 
to  be  made  payable  to  the  creditor  in- 
tends that  it  shall  be  made  payable  to 
the  plaintiff  in  the  record.  Therefore, 
where  M.  and  M.  sn^A  omX.  3.  fieri  facias 
on  which  they  indorsed  that  the  judg- 
ment and  execution  were  for  the  bene- 
fit of  H.,  and  the  sheriff  took  a  forth- 
coming bond  payable  to  H.,  the  bond 
was  held  to  be  void,  because  not  paya- 
ble to  the  plaintiff  in  the  execution. 
Meze  V.  Howver,  i  Leigh  (Va.)  442. 

Bond  Executed  after  Death  of  Cred- 
itor.—  In  yirginia  it  was  held  in  two 
early  cases  that  where  a  plaintiff  in 
execution  delivers  his  fieri  /acias  to  the 
officer,  and  dies,  and  the  officer  levies  it 
upon  the  goods  of  the  defendant,  the 
defendant  may  give  a  forthcoming 
bond  payable  to  the  deceased  creditor; 
and  such  bond  will  support  a  judgment 
on  motion  by  the  administrator  of  the 
creditor.  Entwisle  v.  Bussard,  2 
Cranch  (C.  C.)33i;  Turnbull  v.  Clai- 
bornes,  3  Leigh  (Va.)  392. 

In  Mississippi,  however,  where  a 
plaintiff  in  an  execution  dies  after  the 
issuance  of  the  execution,  but  before 
the  execution  of  a  forthcoming  bond 
by  the  defendant  therein,  such  forth- 
coming bond  executed  in  favor  of  such 
deceased  plaintiff  is  void,  and  if  the 
statutory  judgment  be  rendered  on  the 
forfeiture  thereof,  that  also  will  be 
void.  It  seems  that  to  render  a  forth- 
coming bond  in  such  case  valid  at  law 
it  should  be  payable  to  the  administra- 
tor of  the  plaintiff  in  the  execution. 
Smith  V.  Montgomery,  xi  Smed.  &  M. 
(Miss.)  284. 

4.  Defect  Cured  by  Statute.  —  In  Indi- 
ana, where  a  delivery  bond  is  made 
payable  to  the  officer  instead  of  to  the 
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be   enforceable  by   tlie  summary  remedy  provided    by  statute, 
recovery  may  be  had  upon  it  as  a  common-law  obligation.' 

c.  Execution  or  Attachment. — A  forthcoming  bond 
should  describe  the  execution  or  attachment  under  which  it  is 
given  with  sufficient  certainty  to  enable  the  court  to  determine 
what  execution  or  attachment  it  was  intended  to  supersede;* 
but  a  slight  and  unimportant  variance  will  be  disregarded.' 

d.  Amount  Due. — A  forthcoming  bond  should  recite  the 
amount  due  on  the  execution  or  attachment  under  which  it  was 
given.*  Where  a  larger  amount  than  is  in  fact  due  is  recited, 
the  bond  is  not  thereby  vitiated,  but  judgment  may  be  rendered 
for  the  true  amount.* 

c.  Property  Taken. — A  forthcoming  bond  should  specify 
the  property  taken  under  execution,  or  in  attachment,  and  restored 
to  the  debtor.* 


execution  creditor,  the  defect  is  cured 
by  2  Ind.  Rev.  Stat.  1876,  p.  311. 
Koeniger  v.  Creed,  58  Ind.  554;  Moore 
V.  Jackson,  35  Ind.  360. 

Correction  of  Mistake.  —  In  an  action 
on  a  delivery  bond  made  payable  to  a 
constable  who  has  levied  the  execu- 
tion, instead  of  to  the  execution  plain- 
tiff, as  is  required  in  Indiana,  if  the 
bond  shows  that  the  execution  was 
levied  in  favor  of  the  plaintiff,  the  mis- 
take, as  a  clerical  error,  may  be  cor- 
rected, and  the  bond  reformed  by 
making  the  execution  plaintiff  the 
obligee  thereof.  Bell  v.  Tanguy,  46 
Ind.  49. 

1.  Waterman  v.  Frank,  21  Mo.  108; 
Johnson  v.  Weatherwax,  9  Kan.  75. 
And  see  supra,  IV.  I.  a.  In  General. 

2.  Anderson  v.  Rhea,  7  Ala.  104; 
Hubbard  v.  Taylor,  i  Wash.  (Va.)  259. 
See  also  Russell  v.  Locke,  57  Ala. 
420. 

In  Ambler  v.  McMechen,  i  Cranch 
(C.  C.)  320,  it  was  held  that  under  the 
Virginia  practice  it  was  not  necessary 
that  a  forthcoming  bond  should  recite 
the  return  of  the  execution,  nor  the 
certificates  of  the  service,  nor  the  name 
of  the  person  by  whom  it  was  served; 
but  it  must  state  that  the  execution 
was  served. 

Mistakes  in  the  Secitals  of  the  Attach- 
ment and  its  levy  will  not  vitiate  the 
forthcoming  bond,  for  they  are  not  an 
essential  part,  and  may  be  corrected  by 
parol  evidence.  Adler  v.  Potter,  57 
Ala.  571. 

Need  Not  Becite  Judgment.  —  A  forth- 
coming bond  need  not  recite  a  judg- 
ment; it  is  sufficient  if  the  execution 
and  the  sum  for  which  it  issued  are 


stated.      Barker  v.   Planters'   Bank,   5 
How.  (Miss.)  566. 

3.  Anderson  v.  Rhea,  7  Ala.  104; 
Mitchell  V.  Ingram,  38  Ala.  395.  And 
see  infra,  IV.  2.   Variances. 

4.  Hewlett  ^'.  Chamberlayne,  i  Wash. 
(Va.)  367;  Downman  v.  Chinn,  2  Wash. 
(Va.)  189.  And  see  Barker  v.  Planters' 
Bank,  5  How.  (Miss.)  566. 

6.  Where  a  forthcoming  bond  in  its 
condition  recites  that  the  amount  due 
on  the  execution,  with  the  fee  for  tak- 
ing the  bond  and  the  sheriff's  commis- 
sions, is  larger  than  is  in  fact  due,  this 
is  not  a  variance  for  which  the  bond 
will  be  quashed,  but  judgment  should 
be  rendered  for  the  actual  amount  due. 
Holt  V.  Lynch,  i8  W.  Va.  567. 

Belease  of  Excess  bj  Plaintiff.  —  Where 
a  forthcoming  bond  recites  a  larger 
amount  than  that  really  due  on  the  ex- 
ecution, if  the  plaintiff  releases  the  ex- 
cess the  bond  will  support  a  judgment. 
Ridgeway  v.  Marshall,  5  How.  (Miss.) 
286;  Scott  V.  Hornsby,  i  Call  (Va.)4i; 
Bell  V.  Marr,  i  Call  (Va.)  47.  And 
see  Worsham  v.  Eggleston,  i  Call 
(Va.)  48. 

Judgment  in  Appellate  Court.  —  Where 
a  forthcoming  bond  recites  an  excess, 
if  the  lower  court  does  not  render  judg- 
ment for  the  amount  actually  due,  its 
judgment  will  be  reversed  and  judg- 
ment will  be  entered  in  the  appellate 
court  for  the  true  amount.  Holt  v. 
Lynch,  18  W.  Va.  567. 

Amendment  of  Becital.  —  In  Arkansas 
the  Circuit  Court  has  power  to  amend 
the  amount  recited  in  a  delivery  bond. 
Bridewell  v.  Mooney,  25  Ark.  524. 

6.  Tompkins  v.  Roberts,  Litt.  Sel. 
Cas.  (Ky.)  12. 


655 


Volume  IX. 


Form. 


FORTHCOMING  BONDS.  Eecitali  in  Bond. 


/.  Owner  of  Property.  —  A  forthcoming  bond  should  show 
to  whom  the  property  levied  on  belonged.* 

g.  To  Whom  Delivery  to  be  Made.  —  Although  a  forth- 
coming  bond,  to  be  regular  in  form,  should  state  the  person  to 
whom  the  delivery  is  to  be  made,  it  seems  that  an  omission  to  do 
so  will  not  vitiate  the  bond.* 

h.  Time  of  Delivery.  —  A  forthcoming  bond  should  specify 
the  time  at  which  the  property  is  to  be  delivered.'  The  statutes 
generally  provide  that  the  bond  shall  be  conditioned  to  have  the 
property  forthcoming  on  the  day  of  sale.*  In  such  case  it  does 
not  vitiate  the  bond  that  the  day  fixed  for  the  sale  occurs  after 


Property   Hot    Clearly    Indicated.  —  A 

forthcoming  bond  for  the  delivery  of 
"  one  lot  of  dry  goods,"  and  made  pay- 
able to  the  plaintiffs,  by  their  copart- 
nership name,  is  not  absolutely  void, 
but  at  most  only  erroneous  and  void- 
able. Parkinson  v.  Waldron,  7  Smed. 
&  M.  (Miss.)  189. 

1.  Jones  V.  Miles,  i  How.  (Miss.)  50. 

On  Execution  against  Three  Defend- 
ants, a  forthcoming  bond  was  taken, 
the  condition  of  which  did  not  distinctly 
state  to  which  of  the  defendants  the 
property  taken  in  the  execution  be- 
longed, and  omitted  to  state  that  the 
property  was  restored  to  the  debtor.  It 
was  held  that  the  bond  was  good. 
Harpers  v.  Patton,  r  Leigh  (Va.)  306. 

Sofficient  Showing  of  Ownership.  —  A 
forthcoming  bond  which  mentions  the 
persons  against  whom  the  execution 
issued,  and  states  that  they  are  "  de- 
sirous of  keeping  in  their  possession  un- 
til the  day  of  sale"  the  property  taken 
by  the  sheriff,  sufficiently  describes  it 
as  their  property.  Bronaughs  v.  Free- 
man, 2  Munf.  (Va.)  266;  Lewis  v. 
Thompson,  2  Hen.  &  M.  (Va.)  too. 

2.  Should  be  Delivered  to  Sheriff. — 
Where  a  forthcoming  bond  was  regular 
in  form  except  that  it  failed  to  state 
to  whom  the  property  was  to  be  deliv- 
ered, it  was  held  that  the  legal  effect  of 
the  condition  of  the  bond,  that  the 
property  should  be  delivered  at  the 
time  and  place  specified,  was  that  it 
should  then  and  there  be  delivered  to 
the  sheriff.  Eldridge  v.  Yantes,  6 
Blackf.  (Ind.)  73- 

Ambignity  Explained  by  Extrinsic  Evi- 
dence. —  Where  a  condition  of  the  de- 
livery bond  showed  that  the  property 
was  to  be  delivered  to  the  person  to 
whom  the  execution  was  directed,  but 
did  not  state  the  person's  name,  it  was 
held  that  the  omission  of  the  name  did 
not  render  the  bond  void,  but  that  the 


ambiguity  thereby  occasioned  might  be 
explained  by  extrinsic  evidence.  Ev- 
ans V.  Shoemaker,  2  Blackf.  (Ind.)  237. 

3.  Tompkins  v.  Roberts,  Litt.  Sel. 
Cas.  (Ky.)  12. 

Unmeaning  Designation  of  Time  of  De- 
livery. —  Where  a  forthcoming  bond 
dated  in  April  was  for  the  delivery  of 
the  property  on  the  "  15  Friday  before 
May  court,"  it  was  held  that  the  "  15  " 
was  insensible  and  unmeaning,  and  the 
court  having  a  term  in  May,  the  deliv- 
ery was  held  to  be  on  the  Friday  before 
that  term.  Foster  v.  Frost,  4  Dev.  L, 
(N.  Car.)  424. 

4.  Delivery  Must  Be  on  Day  of  Sale.  —  A 
forthcoming  bond  which  provides  for 
the  delivery  of  the  property  on  a  day 
different  from  the  day  of  sale  fixed  in 
the  bond  is  not  a  good  statutory  bond. 
Adler  v.  Green,  18  W.  Va.  201. 

Need  Not  State  Day  of  Delivery  to  Be 
Day  of  Sale,  —  Where  the  statute  pro- 
vides that  a  forthcoming  bond  shall 
be  conditioned  to  have  the  goods  forth- 
coming at  the  day  of  sale  appointed  by 
the  sheriff,  and  a  bond  executed  there- 
under was  conditioned  to  have  the  prop- 
erty forthcoming  "  on  the  26th  day 
of  this  month,"  without  stating  such 
day  to  be  the  day  of  sale,  it  was  held 
that  the  bond  was  neither  defective 
nor  informal.  The  court  said:  "  It  is 
more  proper,  and  more  beneficial  to  the 
parties,  that  the  bond  should  ascertain 
the  time  and  place  of  delivery  than 
that  it  should  pursue  the  literal  words 
of  the  law."  Irvin  v.  Eldridge,  i 
Wash.  (Va.)  161. 

Delivery  "When  Demanded."  — Where 
the  statute  provides  that  a  forthcoming 
bond  shall  be  conditioned  to  have  the 
property  forthcoming  at  the  time  and 
place  of  sale,  a  forthcoming  bond  con- 
ditioned to  deliver  the  property  "  when 
demanded  "  is  defective.  Downman 
V.  Chinn,  2  Wash.  (Va.)  189. 
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the  return  day.*  A  bond  conditioned  for  the  delivery  of  the 
property  on  a  day  different  from  the  day  prescribed  by  law  is 
not  good  as  a  statutory  bond.* 

2.  Variances  —  Between  Bond  and  Execution.  —  Where  there  is  a 
material  variance  between  a  forthcoming  bond  and  the  execution 
or  attachment  on  which  it  is  founded,  the  bond  should  be 
quashed.'     But,  as  the  object  of  reciting  the  execution  or  attach- 


1.  Ballard  v.  Whitlock,  i8  Gratt. 
(Va.)  235. 

No  Time  for  Sale  before  Betom  Day.  — 

A  bond  taken  for  the  delivery  of  prop- 
erty to  a  sheriff  after  the  return  day  of 
the  ^eri  facias,  where  there  was  not 
time  for  sale  before  the  return  day,  is 
a  valid  bond.  Cheaires  v.  Alderson, 
7  Humph.  (Tenn.)  273. 

2.  In  Alabama,  in  an  attachment  case 
before  a  justice  of  the  peace,  a  forth- 
coming bond  conditioned  to  have  the 
property  forthcoming  within  twenty 
days  after  the  rendition  of  the  judgment 
is  substantially  defective  as  a  statutory 
bond,  the  Ala.  Code,  §§  3334  and  3341, 
requiring  the  return  within  ten  days 
in  such  case,  and  not  authorizing  a 
summary  execution  on  a  return  of  for- 
feiture. The  court  said:  "It  is  set- 
tled by  the  authorities  that  a  forthcom- 
ing bond  which  provides  for  the  de- 
livery of  property  on  a  day  different 
from  the  day  prescribed  by  law  is  not 
good  as  a  statutory  bond,  but  only 
as  a  common-law  bond,  and  it  cannot 
be  declared  forfeited  summarily  by 
sheriffs  or  constables,  as  only  statutory 
bonds  can  be."  Cobb  v.  Thompson,  87 
Ala.  381,  citing  Adler  v.  Green,  18  W. 
Va.  201;  Irvin  v.  Eldridge,  i  Wash. 
(Va.)   161;   Murfree  on   Official  Bonds, 

§  384. 

S.  Variance  in  Reciting  Number  of 
Defendants.  —  Where  an  e.xecution  is 
against  four  persons,  one  of  whom  has 
died  before  e.xecution  issued,  and  a 
forthcoming  bond  taken  thereunder  re- 
cites in  the  condition  that  the  execution 
was  against  three,  omitting  the  name  of 
the  decedent,  the  variance  is  material 
and  the  bond  should  be  quashed. 
Holt  V.  Lynch,  18  W.  Va.  567. 

Where  a  forthcoming  bond  described 
a  fieri  facias  as  having  issued  against 
the  goods,  etc.,  of  J.  L.,  requiring  to 
be  made  for  debt,  damages,  and  costs 
a  certain  sum,  and  a  fieri  facias  in 
reality  issued  against  the  goods  of  J.  L. 
and  three  others  for  a  different  sum, 
it  was  held  that  the  bond  did  not  con- 
form to  the  execution,  and  should  be 


quashed.  Lunsford  v.  Richardson,  5 
Ala.  618. 

Where  a  forthcoming  bond  described 
the  execution  as  being  against  E.  M. 
alone,  while  in  truth  the  execution  was 
against  E.  M.  and  J.  W.,  it  was  held 
that  the  variance  was  fatal  and  the 
bond  should  be  quashed.  Moffitt  v. 
Branch  Bank,  7  Ala.  593. 

A  judgment  was  rendered  against  S. 
R.,  in  favor  of  W.  &  C,  upon  which 
execution  issued  against  S.  R.  Levy 
being  made  on  a  slave,  S.  R.  gave  a 
forthcoming  bond  for  its  delivery,  with 
B.  as  his  surety.  The  judgment  was  de- 
scribed in  the  bond  as  having  been 
rendered  against  S.  R.  and  B.,  and 
being  returned  forfeited,  and  an  execu- 
tion having  issued  thereon  against  S. 
R.  and  B.,  it  was  held  that  the  discrep- 
ancy between  the  bond  and  the  execu- 
tion was  so  great  that  no  execution 
could  issue  upon  it  and  that  a  sale  of 
land  made  under  it  would  beset  aside. 
Nicolson  V.  Burke,  15  Ala.  353. 

But  sec  Walker  z*.  Shotwell,  13  Smed. 
&  M.  (Miss.)  544,  in  which  it  was  held 
not  to  be  a  fatal  objection  to  a  forth- 
coming bond  that  it  recited  that  the 
execution  under  which  the  levy  was 
made  and  the  bond  taken  was  against 
S.  and  W.,  when,  in  fact,  it  was  against 
S.  alone,  S.  and  his  sureties  for  the 
forthcoming  of  the  property  being  the 
only  parties  to  the  bond. 

Bond  by  Administratrix  on  Execution 
de  Bonis  Propriis. — An  execution  against 
an  administratrix  to  be  levied  as  to  cer- 
tain damages  and  costs  of  the  goods 
and  chattels  of  her  intestate,  and  as 
to  other  damages  and  costs  of  her  own 
goods  and  chattels,  was  returned 
"  executed  on  one  negro  woman  and 
child,  the  property  of  the  within- 
named  Catherine  Glascock,  and  forth- 
coming bond  taken,"  etc.  The  bond, 
being  given  by  the  administratrix  co 
nomine,  but  expressing  that  the  fieri 
facias  was  against  the  goods  and  chat- 
tels of  the  said  administratrix,  was  de- 
cided to  be  variant  from  ihe  fieri  facias, 
and  was  therefore  quashed.     Glascock 


9  Encyc.  PI.  &  Pr.  —  42 
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ment  is  merely  to  identify  it  with  sufficient  clearness,  slight 
unimportant  variances  will  not  vitiate  the  bond,*  but  ma 
explained  by  parol  evidence.* 


and 
may  be 


V.  Dawson,  i  Munf.  (Va.)6o5.  Compare 
Hairslon  v.  Woods,  9  Leigh  (Va.)  308. 
Incorrect  Beoital  of  Officer  to  Whom 
"Writ  was  Directed.  —  Where  a  fieri  facias 
was  directed  to  the  sheriflf  of  C.  county, 
but  the  levy  was  made  by  the  sergeant 
of  the  city  of  L.,  and  a  forthcoming 
bond  was  taken  reciting  that  the  writ 
had  been  directed  to  the  sergeant,  it 
was  held  that  the  bond  should  be 
quashea  for  its  variance  from  the  exe- 
cution.    Couch  V.  Miller,  2  Leigh  (Va.) 

545- 

Bond  Describing  Sam  Due  as  for  "  Debt " 
Instead  of  for  "  Damages."  —  Where  the 
execution  was  for  £500  damages,  and 
$9.47  costs,  and  the  sheriff  took  a  de- 
livery bond  describing  the  execution 
as  for  £500  debt,  with  interest  from  date 
until  paid,  and  also  $9.47,  it  was  held 
that  the  variance  was  material,  and 
the  bond  void.  Johnson  v.  Carlisle, 
Sneed  (Ky.)  69. 

Attachment  —  Variance  between  Bond 
and  Indorsement  of  Levy.  —  The  obligors 
in  a  forthcoming  bond  may  take  ad- 
vantage of  a  variance  between  the 
property  described  as  having  been 
levied  on  and  the  indorsement  of  the 
levy  on  the  attachment.  Adler  v. 
Potter,  57  Ala.  571. 

Objection  shonld  be  Made  in  Lower 
Court.  —  Where  a  judgment  upon  a 
forthcoming  bond  is  obtained  against 
a  defendant  who  has  legal  notice  and 
appears  by  attorney,  but  does  not  move 
to  quash  the  bond,  nor  state  by  plea  or 
bill  of  exceptions  any  variance  be- 
tween it  and  the  execution,  the  appel- 
late court  will  not  reverse  the  judg- 
ment on  the  ground  of  such  variance. 
Bronaughs  v.  Freeman,  2  Munf.  (Va.) 
266. 

Cannot  be  Avoided  by  Innuendoes  in 
Declaration.  -.-  Variances  arising  from 
incorrect  recitals  in  the  condition  of  a 
delivery  bond  cannot  be  avoided  by 
innuendoes  in  the  declaration  in  a  suit 
on  the  bond,  giving  a  different  mean- 
ing to  the  recitals  from  what  their 
language  imports.  Lovejoy  v.  Bright, 
8  Blackf.  (Ind.)  206. 

1.  Anderson  v.  Rhea,  7  Ala.  104; 
Meredith  v.  Richardson,  10  Ala.  828; 
Mitchell  V.  Ingram,  38  Ala.  395.  And 
see  U.  S.  Bank  v.  Patton,  5  How. 
(Miss.)  200. 

Omission  of  the  Cents  in  the  Judgment.  — 


Where  a  forthcoming  bond  corresponds 
with  the  execution  in  all  respects  ex- 
cept that  the  cents  in  the  judgment  are 
omitted,  the  variance  will  not  affect 
the  bond.  Anderson  v.  Rhea,  7  Ala. 
104.  And  see  Mitchell  v.  Ingram,  38 
Ala.  395. 

Incorrect  Statement  of  Costs.  —  Where 
a  forthcoming  bond,  in  reciting  the 
execution,  states  the  costs  to  be  twenty 
dollars,  instead  of  twelve  dollars,  it  is 
not  vitiated  by  the  mistake,  if  the  ag- 
gregate of  debts  and  costs  be  truly 
stated,  and  judgment  may  be  rendered 
upon  it  on  motion.  Williams  v.  Lyles, 
2  Cranch  (U.  S.)  10. 

Bond  Given  by  Administrator  on  Personal 
Execution.  —  By  z.Jieri  facias  the  sheriff 
was  commanded  to  cause  a  sum  to  be 
levied  out  of  the  goods  and  chattels  of 
J.  W.,  deceased,  in  the  hands  of  S.  H., 
his  administrator,  if  so  much  thereof 
he  had,  but  if  not,  then  out  of  the 
goods  and  chattels  of  S.  H.  There 
being  no  goods  and  chattels  of  J.  W. 
in  the  hands  of  S.  H.,  the  sheriff  levied 
the  execution  on  the  individual  prop- 
erty of  S.  H.,  241A  took  a  forthcoming 
bond  which  recited  the  execution  as 
being  against  the  goods  and  chattels  of 
S.  H.,  administrator  of  J.  W.,  deceased. 
It  was  held  that  there  was  no  sub- 
stantial variance  between  the  execution 
and  the  recital  thereof  in  the  forthcom- 
ing bond.  Hairston  v.  Woods,  9  Leigh 
(Va.)  308,  distinguishing  Glascock  v. 
Dawson,  i  Munf.  (Va.)  605. 

Variance  between  Obligation  and  Con- 
dition of  Bond. —  On  an  execution  issued 
by  M.  &  Co.,  a  forthcoming  bond  was 
given  in  which  the  obligors  acknowl- 
edged themselves  bound  to  M.  «&  Co., 
but  the  condition  of  the  bond  recited 
the  name  of  M.  alone.  It  was  held 
that  the  bond  was  good,  its  legal  effect 
being  that  the  obligor  was  bound  to 
the  creditor  for  payment  of  the  money. 
Wilkinson  z/.  M'Lochlin,  i  Call  (Va.)49. 

Question  of  Identity  for  Jury.  —  When 
a  forthcoming  bond,  in  reciting  an  ex- 
ecution, varies  slightly  from  the  fieri 
facias,  it  is  a  mere  question  of  identity 
for  the  jury  to  pass  upon;  or,  if  it  is 
evidently  a  mere  clerical  mistake,  the 
court  itself,  perhaps,  would  have  the 
right  so  to  determine.  Harden  v. 
Webster,  29  Ga.  427. 

2.  The  Omission  of  Seventy-four  Cents, 
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Between  Bond  and  Of&cer's  Eeturn.  —  A  variance  between  the  sheriff's 
return  and  the  bond  is  unimportant,  provided  the  bond  agrees 
with  the  execution.* 

3.  Blanks  in  Bond. — A  forthcoming  bond  signed  in  blank  and 
afterwards  filled  up  by  the  sheriff  without  authority  is  void ;  * 
written  authority  is  necessary  to  authorize  the  filling  up  of  such 
blank.'  But  a  blank  will  not  vitiate  the  bond  if  nothing  material 
is  omitted.* 

4.  Bond  without  Sureties.  —  If  the  plaintiff  chooses  to  accept  a 
forthcoming  bond  without  security,  no  one  else  can  object  to  its 
validity  on  that  account.*  But  the  plaintiff  may  treat  it  as  a 
nullity  and  proceed  on  the  original  judgment.* 


in  describing  the  attachment  in  the 
forthcoming  bond,  is  an  immaterial 
variance  which  is  susceptible  of  ex- 
planation by  parol  evidence.  Mitchell 
V.  Ingram,  38  Ala.  395. 

Omission  to  Set  Out  Names  of  All  Defend- 
ants.—  A  variance  in  a  forthcoming 
bond  in  omitting  to  set  out  the  names 
of  all  the  defendants  in  the  bond,  and 
an  omission  to  conform  the  sums  re- 
cited to  the  execution,  are  matters 
which  may  be  rectified  by  parol  evi- 
dence. Meredith  v.  Richardson,  10 
Ala.  828. 

1.  Buchanan  v.  Maynadier,  6  Call 
(Va.)  I. 

Articles  Included  in  Bond  Omitted  from 
Return.  —  A  forthcoming  bond  is  not 
invalidated  because  certain  articles 
sued  for  and  included  in  the  bond  are 
omitted  from  the  sheriff's  return,  nor 
because  certain  articles  which  are  not 
sued  for  are  included  in  the  bond;  for 
only  the  property  sued  for  and  recov- 
ered need  be  delivered.  Rich  v.  Low- 
enihal,  99  Ala.  487;  Dix  v.  Evans,  3 
Munf.  (Va.)  308. 

Description  of  Levy  Not  Fart  of  Descrip- 
tion of  Execution.  —  The  variance  be- 
tween the  property  described  in  the 
bond  as  having  been  levied  on  and  the 
indorsement  of  the  levy  on  the  execu- 
tion cannot  be  taken  advantage  of  by 
the  obligors,  for  the  description  of  the 
levy  is  not  a  part  of  the  description  of 
the  execution.  The  sheriff  is  not  con- 
cluded by  the  levy  returned  on  the  exe- 
cution, but  may  amend  it  to  correspond 
to  the  truth  of  the  case.  Anderson  v. 
Rhea,  7  Ala.  104. 

2.  Patterson  v.  Denton,  Smed.  &  M. 
Ch.  (Miss.)  592;  Dickson  v.  Hamer, 
Freem.  (Miss.)  284;  Long  v.  U.  S.  Bank, 
Freem.  (Miss.)  375. 

Penalty  and  i^onnt  of  Execution  in 


Blank.  —  A  forthcoming  bond  delivered 
with  the  penalty  and  amount  of  the 
execution  in  blank  is  void.  Williams 
V.  Crutcher,  5  How.  (Miss.)  71. 

3.  Williams  v.  Crutcher,  5  How. 
(Miss.)  71. 

But  see  Yocum  v.  Barnes,  8  B.  Mon. 
(Ky.)  496,  wherein  it  was  held  that  a 
delivery  bond  signed  in  blank  and 
afterwards  filled  up  by  the  oflicer  was 
obligatory  upon  all  the  parties,  the 
sheriff  being  considered  as  the  agent  of 
the  obligors. 

4.  Blank  Left  for  Name  of  Officer. — 
Where  a  blank  was  left  in  the  condition 
of  the  forthcoming  bond  for  the  name 
of  the  officer  to  whom  the  property  was 
to  be  delivered  at  the  time  and  place 
of  the  sale,  it  was  held  that  the  bond 
was  not  vitiated  thereby,  the  name  of 
the  oflicer  having  been  mentioned  in 
the  former  part  of  the  condition.  Bart- 
ley  V.  Yates,  2  Hen.  &  M.  (Va.)  398. 

Blank  Left  for  Names  of  Obligors.  —  A 
forthcoming  bond  appearing  in  other 
respects  to  be  in  proper  form  ought 
not  to  be  quashed  on  the  ground  that, 
in  the  obligatory  or  penal  part  thereof, 
a  blank  is  left  for  the  names  of  the 
obligors,  where  the  statute  does  not 
require  the  names  of  the  obligors  to  be 
inserted  in  the  penal  part  of  the  bond. 
Beale  v.  Wilson,  4  Munf.  (Va.)  380. 

5.  Walker  v.  McDowell,  4  Smed.  & 
M.  (Miss.)  iiS. 

Will  Support  Motion.  —  A  forthcoming 
bond  given  by  the  defendant  only, 
without  any  security,  will  support  a 
motion,  and  judgment  will  be  rendered 
on  it  in  favor  of  the  plaintiff.  Wash- 
ington V.  Smith,  3  Call  (Va.)  13. 

6.  Carleton  v.  Osgood,  6  How.  (Miss.) 
285,  in  which  it  was  held  that  a  forth- 
coming bond  taken  without  security,  or 
with  fictitious  security,  might  be  treated 
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5.  One  Bond  for  Several  Executions  or  Attachments.  —  It  has  been 
held  that  one  forthcoming  bond  may  be  taken  for  the  restoration 
of  property  seized  under  several  executions  or  attachments 
against  the  same    person.* 

V.  Retijbn.  —  Before  execution  can  issue  on  a  forfeited  forth- 
coming bond,  it  must  be  returned  forfeited  by  the  sheriff, 
together  with  the  execution  under  which  it  was  taken.* 

In  Mississippi  it  is  held  that  the  forfeiture  need  not  be  indorsed 
on  the  bond  itself ;  an  indorsement  of  forfeiture  upon  the  execu- 
tion is  sufficient.' 


by  the  plaintiff  as  a  nullity,  and  did 
not  affect  the  lien  of  the  original  judg- 
ment. 

Bond  Signed  by  One  Surety  and  De- 
livered as  Escrow.  —  A  forthcoming 
bond  signed  by  one  surety  and  de- 
livered to  the  principal  as  an  escrow, 
until  another  surety  signs,  is  void  as 
to  the  signing  surety,  unless  signed  by 
the  other  surety.  Sessions  v.  Jones, 
6  How.  (Miss.)  123. 

1.  Winston  v.  Com.,  2  Call  (Va.)  290; 
Trotter  v.  Hannegan,  2  A.  K.  Marsh. 
(Ky.)  319,  wherein  it  was  held  not  to  be 
irregular  to  unite  two  executions  be- 
tween the  same  parties  in  one  forth- 
coming bond,  provided  the  sheriff  dis- 
tinctly stated  the  amount  of  each. 

Attachment  —  Bond  Kot  Vitiated  by  Ir- 
reg^nlarity.  —  Where  there  is  an  attach- 
ment against  A  alone,  and  another 
against  A  and  B  jointly  in  the  hands 
of  the  same  sheriff,  who  attaches  the 
goods  of  A  upon  both  writs,  it  is  ir- 
regular to  take  one  forthcoming  bond 
for  the  return  of  the  goods  attached  in 
both  suits.  However,  where  such 
bond  is  given  it  is  not  vitiated  by  such 
irregularities;  the  recital  of  the  second 
writ  will  be  considered  surplusage. 
Hanness  v.  Smith,  22  N.  J.  L.  332. 

2.  Talbert  v.  Melton,  9  Smed.  &  M. 
(Miss.)  9;  Barker  v.  Planters'  Bank,  5 
How.  (Miss.)  566. 

Under  Alabama  Code,  §§  3008,  3366, 
a  claim  bond  conditioned  to  have  the 
goods  forthcoming  must  be  returned 
forfeited  by  the  constable  or  other  levy- 
ing officer  before  a  summary  execution 
can  be  regularly  issued  against  the 
sureties;  and  without  such  a  return 
the  justice  of  the  peace  before  whom 
the  claim  was  interposed  has  no  au- 
thority to  enter  a  forfeiture.  Catching 
V.  Bowden,  8g  Ala.  604. 

Sheriff  Compelled  to  Make  Setam.  —  If 
the  sheriff  fails  to  return  the  bond,  etc., 
within  two  days  of   its  forfeiture,  as 


required  by  statute,  the  statutory  judg- 
ment is  not  thereby  invalidated,  for 
this  is  but  a  failure  to  produce  evidence 
of  the  forfeiture  upon  which  the  clerk 
is  to  act,  and  the  bond  is  not  the  least 
affected  in  fact.  On  the  application  of 
any  party  interested  for  or  against  the 
validity  of  the  bond,  the  court  will,  by 
rule  and  attachment,  compel  the  sheriff 
to  make  such  return.  Ruddell  v. 
Magruder,  11  Ark.  578. 

Htist  Appear  that  Bond  was  Taken  and 
Forfeited.  —  To  authorize  a  judgment 
upon  a  forthcoming  bond  it  must  ap- 
pear by  the  return  of  the  officer  on  the 
execution  that  he  took  the  bond  and 
that  it  has  not  been  complied  with. 
Fields  V.  Whitaker,  Sneed  (Ky.)  179. 

The  Sheriff's  Failture  to  Mention  in  his 
return  of  an  execution  one  of  the  slaves 
upon  whom  it  was  levied  is  no  ground 
for  reversing  a  judgment  on  a  forfeited 
forthcoming  bond  in  which  that  slave 
is  mentioned  as  one  of  those  on  whom 
such  execution  was  levied.  Dix  v. 
Evans,  3  Manf.  (Va.)  308. 

Indorsement  of  Forfeittire  by  Clerk.  — 
The  requirement  by  the  West  Virginia 
statute  that  the  clerk  of  the  court  shall 
indorse  on  the  forfeited  forthcoming 
bond  the  date  of  its  return  is  directory 
merely.  Cabell  v.  Given,  30  W.  Va. 
760. 

S.  Talbert  v.  Melton,  9  Smed.  &  M. 
(Miss.)  9;  Barker  v.  Planters'  Bank,  5 
How.  (Miss.)  566;  Jones  v.  Mississippi, 
etc.,  R.  Co.,  5  How.  (Miss.) 407;  Shields 
V.  Graves,  6  How.  (Miss.)  262. 

An  indorsement  on  the  fieri  facias  by 
the  sheriff  "  bond  taken  and  forfeited  " 
is  a  sufficient  return  of  forfeiture  of  the 
forthcoming  bond.  The  Mississippi 
statute  does  not  prescribe  in  what  par- 
ticular manner  the  officer's  return  shall 
be  made.  Wanzer  v.  Barker,  4  How. 
(Miss.)  363. 

Bond  Most  be  Returned,  —  A  return 
by  the   sheriff   upon   an  execution   of 


660 


Volume  IX. 


Motion  to  Quash.        FORTHCOMING  BONDS. 


When  Made. 


VI.  Motion  to  Quash  —  1.  In  General  —  Where  a  forthcoming 
bond  is  defective,  it  may  be  quashed  on  motion.*  But  it  can  be 
quashed  only  for  some  inherent  defect,*  and  if  illegally  quashed, 
the  obligee  may  disregard  the  order  of  quashal  and  issue  execu- 
tion on  the  bond  as  though  there  had  been  no  such  order.' 

The  Orounda  of  the  Motion  to  quash  should  be  set  out  in  the  motion.* 

2.  When  Made.  —  In  Mississippi  it    is  held  that  a  motion  to 

quash  a  forthcoming  bond  cannot   be  allowed   after  the  return 

term.*    An  order  of  a  Circuit  Court  quashing  a  forthcoming  bond 

at  a  term  subsequent  to  the  return  term  is  itself  a  mere  nullity,* 


bond  taken  and  forfeited,  unaccom- 
panied by  the  forthcoming  bond  itself, 
is  bad,  because  the  Mississippi  statute 
compels  the  return  of  the  bond;  but 
an  actual  return  of  the  bond  with  the 
execution,  though  without  a  verbal  re- 
turn of  forfeiture,  is  tantamount  to  evi- 
dence of  forfeiture,  until  the  contrary 
be  made  to  appear,  and  is  all  the  statute 
seeks  to  ascertain.  Talbert  v.  Melton, 
9  Smed.  &  M.  (Miss.)  9. 

1.  Weathersby  v.  Proby,  i  How. 
<Miss.)  98.  And  see  Ballard  v.  Whit- 
lock,  18  Gratt.  (Va.)  235. 

The  Effect  ef  Quashing  a  forthcoming 
bond  is  to  revive  the  original  judg- 
ment. Whiting  V.  Beebe,  12  Ark.  421; 
Jones  V.  Myrick,  8  Gratt.  (Va.)  179. 

2.  Shields  v.  Graves,  6  How.  (Miss.) 
262,  in  which  it  was  held  that  the  re- 
turn of  the  officer  constituted  no  part 
of  the  bond,  and  a  defective  return  or 
the  want  of  any  return  would  not 
justify  the  quashing  of  a  good  bond, 
although  it  might  afford  a  ground  for 
quashing  an  execution  purporting  to 
have  emanated  from  such  bond. 

3.  See  infra,  VI.  2.   When  Made. 

4.  Huston  V.  Hayter,  6  How.  (Miss.) 
580. 

6,  Wanzer  v.  Barker,  4  How.  (Miss.) 
363;  Merrett  v.  Vance,  6  How.  (Miss.) 
498;  Kerningham  v.  Scanland,  6  How. 
(Miss.)  540;  Bingaman  v.  Hyatt, 
Smed.  &  M.  Ch.  (Miss.)  437;  Fields. 
Morse,  i  Smed.  &  M.  (Miss.)  347; 
Pender  v.  Felts,  2  Smed.  &  M.  (Miss.) 
535;  Robinson  v.  Parker,  3  Smed.  & 
M.  (Miss.)  114;  Clow  V.  Tharpe,  3 
Smed.  &  M.  (Miss.)  64;  Miller  v.  Pat- 
ton,  3  Smed.  &  M.  (Miss.)  463;  Smith 
V.  Tupper,  4  Smed.  &  M.  (Miss.)  261; 
Bell  V.  Tombigbee  R.  Co.,  4  Smed.  & 
M.  (Miss.)  549;  Puckett  v.  Graves,  6 
Smed.  &  M.  (Miss.)  384;  Parkinson  v. 
Waldron,  7  Smed.  &  M.  (Miss.)  189; 
McComb  V.  Ellett,  8  Smed.  &  M. 
(Miss.)  505;  Fellows  v.  Griffin,  9  Smed. 


&  M.  (Miss.)  362;  Dowd  v.  Hunt,  10 
Smed.  &  M.  (Miss.)  414;  Moody  v. 
Harper,  28  Miss.  615;  Finney  v.  Har- 
ris, 30  Miss.  36. 

Motion  Made  after  Return  Term.  — 
Where  the  record  showed  that  at  the 
December  term,  1842,  of  the  Circuit 
Court  a  motion  was  made  to  quash  a 
forthcoming  bond,  which  motion  was 
not  decided  in  four  months,  as  required 
by  the  statute,  and  afterwards,  at  the 
December  term,  1843,  a  like  motion 
was  made  to  quash  the  forthcoming 
bond  which  was  sustained  and  the 
bond  quashed,  it  was  held  that,  al- 
though no  forthcoming  bond  was  em- 
bodied in  the  record  by  bill  of  excep- 
tions, yet  it  sufficiently  appeared  that 
the  motion  to  quash  which  had  been 
sustained  was  not  made  at  the  return 
term  of  the  forthcoming  bond,  and 
was  therefore  erroneously  sustained. 
Puckett  V.  Graves,  6  Smed.  &  M. 
(Miss.)  384. 

No  Belieif  in  Equity  after  Lapse  of  Four 
Tears.  —  The  sureties  to  a  forthcoming 
bond  should  make  their  objection  to  it, 
if  they  intend  to  do  so,  at  the  return 
term  of  the  bond;  where,  therefore,  H. 
and  P.  signed  and  sealed  a  forthcom- 
ing bond  in  blank  as  the  sureties  of 
one  C,  and  he  afterwards  filled  it  up 
and  delivered  it  to  the  sheriff  who  re- 
turned it  forfeited,  it  was  too  late  for  the 
sureties  after  a  lapse  of  four  years  to 
come  into  a  court  of  equity  to  seek  re- 
lief on  account  of  such  defect.  Finney 
V.  Harris,  30  Miss.  36. 

The  Beason  of  this  doctrine  is  that 
after  the  return  term  the  bond  becomes 
a  judgment  and  cannot  be  set  aside  on 
motion.  Miller  v.  Patton,  3  Smed.  & 
M.  (Miss.)  463. 

As  to  the  effect  of  forfeiture  in  gen- 
eral, see  Am.  and  Eng.  Encyc.  of  Law 
(2d.  ed.),  tit.  Forthcoming  and  Delivery 
Bonds. 

6.  Bingaman    v.    Hyatt,     Smed.    & 
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and  an  execution  may  issue  upon  the  judgment  on  the  bond,  not- 
withstanding such  order  of  quashal.*  But  where  a  forthcoming 
bond  is  founded  on  a  void  judgment  it  may  be  quashed  at  any 
time,*  and  it  is  never  too  late  for  one  who  is  not  a  party  to  the 
bond  to  object  to  its  operating  to  charge  him.^  In  Virginia  it 
has  been  held  that  a  forthcoming  bond  may  be  quashed  on  motion 
of  the  creditor,  even  after  execution  has  issued  thereon,  if  the 
execution  has  proved  unavailing  without  any  default  of  the 
creditor."* 

3.  Writ  of  Error.  —  A  writ  of  error  will  lie  to  revise  a  judg- 
ment on  a  motion  to  quash  a  forthcoming  bond.*  The  bond  and 
the  proceedings  thereon  should  generally  be  spread  upon  the 
record  by  a  bill  of  exceptions,  to  enable  the  appellate  court  to 
notice  them.* 


M.  Ch.  (Miss.)  437;  Field  v.  Morse,  i 
Smed.  &  M.  (Miss.)  347;  Clow  v. 
Tharpe,  3  Smed.  &  M.  (Miss.)  64; 
Moody  V.  Harper,  28  Miss.  615. 

1.  Pender  v.  Felts,  2  Smed.  &  M. 
(Miss.)  535;  Bell  V.  Tombigbee  R.  Co., 
4  Smed.  &  M.  (Miss.)  549. 

Bond  Remains  in  Fall  Force.  —  A 
judgment  quashing  a  forthcoming 
bond  after  the  return  term  is  a  nullity; 
therefore,  where  such  a  judgment  has 
been  entered,  and  afterwards  the 
original  judgment  on  which  the  forth- 
coming bond  was  given  is  amended, 
and  another  execution  issues  on  the 
amended  judgment,  and  a  second  forth- 
coming bond  is  given,  the  amended 
judgment  and  second  forthcoming 
bond  will  also  be  nullities,  for  the  rea- 
son that  the  original  judgment  was  ex- 
tinguished by  the  first  forthcoming 
bond,  and  that  bond,  notwithstanding 
the  judgment  of  quashal,  is  still  in  full 
force  and  effect.  Dowd  v.  Hunt,  10 
Smed.  &  M.  (Miss.)  414. 

Where  a  forthcoming  bond  was 
quashed  on  motion  at  a  term  sub- 
sequent to  its  forfeiture,  it  was  held 
that  notwithstanding  the  judgment  of 
quashal,  the  bond  remained  in  full 
force.  Fellows  v.  Griffin,  9  Smed.  & 
M.  (Miss.)  362. 

Execution  on  Original  Judgment 
Void.  —  A  forthcoming  bond  cannot 
be  quashed  after  the  return  term,  and 
if  it  be  so  quashed,  the  judgment 
quashing  it  is  itself  a  nullity;  an  exe- 
cution issued  under  such  circum- 
stances on  the  original  judgment  is 
void.  McComb  v.  Ellett,  8  Smed.  & 
M.  (Miss.)  505. 

2.  Buckingham  v.  Bailey,  4  Smed.  & 
M.  (Miss.)  538. 


In  Appellate  Court.  —  A  motion  to 
quash  a  forthcoming  bond,  after  the 
return  term,  comes  too  late  and  cannot 
be  sustained.  But  if,  on  a  writ  of 
error  coram  nobis,  a  motion  be  made  to 
quash  a  forthcoming  bond,  after  the 
return  term,  and  the  motion  be  con- 
sidered merely  as  a  mode  of  bringing 
up  the  merits  of  the  cause  under  the 
writ  of  error  coram  nobis,  and  not  an 
independent  motion  to  quash  the 
forthcoming  bond,  and  upon  investi- 
gation it  should  appear  that  the  bond 
was  absolutely  void,  the  court  might 
perhaps  order  the  bond  to  be  set  aside 
as  a  nullity.  Parkinson  v.  Waldron,  7 
Smed.  &  M.  (Miss.)  189. 

3.  Smith  V.  Tupper,  4  Smed.  &  M. 
(Miss.)  261. 

4.  Garland  v.  Lynch,  i  Rob.  (Va.)  576. 
Jones  V.  Myrick,  8  Gratt.  (Va.)  179, 
wherein  it  is  held  that  if  the  obligors  in 
a  forthcoming  bond  prove  insolvent,  so 
that  the  debt  is  not  paid,  a  court  of  law 
will  quash  the  bond  so  as  to  revive  the 
lien  of  the  original  judgment.  See 
also  Jett  V.  Walker,  i   Rand.  (Va.)  211. 

6.  U.  S.  Bank  v.  Patton,  5  How. 
(Miss.)  200;  Lunsford  v.  Richardson,  5 
Ala.  618;  Puckett  v.  Graves,  6  Smed, 
&  M.  (Miss.)  384,  wherein  the  court 
said:  "  Although  a  writ  of  error  as  to 
the  original  judgment  is  barred  by  the 
forfeiture  of  a  forthcoming  bond,  yet 
if  the  bond  be  the  subject  of  a  motion 
and  judgment,  a  writ  of  error  may  be 
granted  to  reverse  that  judgment,  be- 
cause it  is  a  distinct  and  independent 
matter." 

8.  Kerr  v.  Robertson,  5  How.  (Miss.) 
278;  Merrett  v.  Vance,  6  How.  (Miss.) 
498;  Sprawles  v.  Barnes,  i  Smed.  & 
M.  (Miss.)  629. 
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VII.  Objection  to  Okiginal  Judgment  after  Forfeiture. — 

The  statutes  of  some  of  the  states  give  to  a  forfeited  forthcoming 
bond  the  force  and  effect  of  a  judgment  in  which  the  original 
judgment  becomes  merged.*  Where  such  is  the  case,  all  pro- 
ceedings on  the  original  judgment  are  barred  so  long  as  the 
forthcoming  bond  is  in  existence.* 

Writ  of  Error  to  Original  Judgment.  —  Thus  it  is  held  that,  after  for- 
feiture of  the  bond,  the  parties  cannot  go  behind  the  judgment 
thereon  and  assign  error  upon  the  former  judgment.* 


Error    Appearing  by  Motion.  —  On  a 

motion  to  quash  a  forthcoming  bond, 
the  bond  is  not  a  part  of  the  record  un- 
less made  so  by  a  bill  of  exceptions; 
but  when  the  error  complained  of  ap- 
pears by  the  motion  and  the  judgment 
of  the  court  in  disposing  of  the  mo- 
tion, the  judgment  will  be  reversed. 
Shields  t-.  Graves,  6  How.  (Miss.)  262. 

In  Alabama,  even  though  the  execu- 
tion issued  on  a  forthcoming  bond  has 
not  been  made  a  part  of  the  record  by 
a  bill  of  exceptions  or  otherwise,  it 
will  be  looked  to  by  the  appellate 
court  to  ascertain  if  it  is  correctly  de- 
scribed in  the  condition  of  the  bond. 
Lunsford  v.  Richardson,  5  Ala.  618. 

1.  As  to  the  efifect  of  forfeiture,  see 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 
tit.  Forthcoming  and  Delivery  Bonds. 

2.  Garland  v.  Lynch,  i  Rob.  (Va.) 
576;  Randolph  v,  Randolph,  3  Rand. 
(Va.)  490. 

Motion  to  Quash  Original  Judgment.  — 
After  the  forfeiture  of  a  forthcoming 
bond,  the  original  judgment  cannot 
be  avoided  by  motion  to  quash.  Bride- 
well V.  Mooney,  25  Ark.  524. 

Supersedeas  to  Original  Judgment.  —  A 
supersedeas  issued  to  the  original  judg- 
ment after  forfeiture  of  a  forthcoming 
bond  does  not  preclude  the  party  from 
his  right  to  have  execution  awarded 
on  the  forthcoming  bond,  which  is  a 
bar  to  all  proceedings  on  the  former 
judgment.  Spencer  v.  Pilcher,  10 
Leigh  (Va.)  512. 

Execution  Cannot  Issue  on  Original 
Judgment.  —  After  forfeiture  of  a  forth- 
coming bond  execution  cannot  legally 
issue  upon  the  original  judgment; 
and  if  improperly  issued,  the  sureties 
in  the  bond  cannot  complain  that  the 
plaintiff  in  the  execution  ordered  it  to 
be  returned  without  sale  of  the  prop- 
erty.    Wright  t'.  Yell,  13  Ark.  503. 

Unless  Original  Judgment  Void.  —  An 
award  of  execution  on  a  forfeited 
forthcoming  bond  cannot  successfully 


be  objected  to  on  account  of  the  in- 
validity of  the  original  judgment,  un- 
less such  judgment  is  null  and  void. 
Pates  V.  St.  Clair,  11  Gratt.  (Va.)  22; 
and  see  cases  cited  in  the  two  notes 
following  the  next  note. 

3.  Phillips  V.  Wills,  14  Ark.  595; 
Dougherty  v.  McDonald,  14  Ark.  597; 
Black  V.  Nettles,  25  Ark.  606;  Douglas 
V.  Twombly,  25  Ark.  124;  Stamps  v. 
Newton,  3  How.  (Miss.)  34;  Sanders  v. 
McDowell,  4  How.  (Miss.)  9;  and  see 
Puckett  V.  Graves,  6  Smed.  &  M. 
(Miss.)  384. 

Neither  the  Circuit  nor  appellate 
court  can  vacate  the  judgment  on  a 
forfeited  forthcoming  bond  for  mere 
errors  and  informalities  in  the  original 
judgment.  U.  S.  Bank  v.  Patton,  5 
How.  (Miss.)  200. 

Objection  Cannot  be  Taken  in  Appellate 
Court. —  In  Douglas  v.  Twombly,  25 
Ark.  124,  the  court  said:  "  If  there 
were  defects  or  informalities  upon  the 
face  of  the  execution,  the  delivery 
bond,  or  the  return  and  forfeiture,  the 
proper  tribunal  to  have  considered 
such  defects  or  informalities  was  the 
court  from  which  they  issued  and  to 
which  they  were  returnable,  and  who 
could,  as  a  court  of  first  resort,  have 
quashed  the  execution  or  set  aside  the 
delivery  bond  and  the  return,  and 
whose  action  would  have  been  the  sub- 
ject of  review  in  this  court,  upon  a  case 
properly  presented  by  appeal  or  writ 
of  error.  But  the  objection  not  having 
been  made  in  that  court  cannot  be 
considered  in  this  court." 

Confession  of  Judgment  a  Release  of 
Errors.  —  The  confession  of  a  judgment 
on  a  forthcoming  bond  is  a  release  of 
errors,  if  any  exist,  in  the  original 
judgment.  M'Rae  v.  Turnpike  Co.,  3 
Rand.  (Va.)  160. 

Bond  Executed  after  Appeal  Taken.  — 
On  appeal  from  the  original  judgment, 
the  appellee  pleaded  that  he  sued  out 
a.  ^eri  facias  on  the  judgment  appealed 
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Original  Judgment  Void,  or  Keyened.  — The  statutory  judgment  on  the 
forfeited  bond  does  not  preclude  an  inquiry  as  to  whether  there 
was  originally  a  valid  judgment  from  which  the  bond  emanated.* 
If  it  appear  that  the  original  judgment  was  void,  the  forth- 
coming bond  and  proceedings  thereon  are  likewise  void.*  And 
if  the  original  judgment  has  been  reversed,  the  judgment  on  the 
bond  will  also  be  reversed.' 

Vm.  Actions  On  —  1.  Who  may  Sue.  —  It  is  held  in  some  of  the 
states  that,  upon  the  forfeiture  of  a  forthcoming  bond  which  is 
made  payable  to  the  officer,  the  action  can  be  brought  only  in 
his  name,  unless  the  bond  is  assigned  by  him  to  the  creditor.** 


from,  and  that  the  appellant  executed 
a  delivery  bond  which  was  returned 
forfeited.  It  was  held  that  the  statu- 
tory judgment  on  the  forfeited  bond 
extinguished  the  original  judgment, 
notwithstanding  the  Jieri  facias  was 
issued  after  appeal  taken  and  recog- 
nizance entered  into,  and  that  the  ap- 
pellant could  not  go  behind  the  judg- 
ment on  the  forfeited  bond.  Neale  v. 
Jeter,  20  Ark.  98. 

Writ  of  Error  may  Issue  before  For- 
feiture.—  A  writ  of  error  may  issue 
after  a  forthcoming  bond  has  been 
given  if  it  does  not  appear  that  the 
bond  has  been  forfeited.  Davis  v. 
Jordon,  5  How.  (Miss.)  295. 

1.  U.  S.  Bank  v.  Patton,  5  How. 
(Miss.)  200. 

2.  Want  of  Jurisdiction.  —  If  a  judg- 
ment upon  which  a  forthcoming  bond 
purports  to  be  founded  is  void  by  rea- 
son of  the  want  of  jurisdiction  in  the 
court  over  the  subject-matter  or  over 
the  parties,  the  forthcoming  bond  and 
a  judgment  consequent  upon  its  for- 
feiture are  likewise  void.  Bucking- 
ham V.  Bailey,  4  Smed.  &  M.  (Miss.)  538. 

Supersedeas  to  Execution.  —  Where  ex- 
ecution was  issued  on  a  void  judgment, 
a  delivery  bond  taken  forfeited,  and  a 
judgment  rendered  thereon,  it  was 
held  that  the  original  judgment  being 
void,  all  the  subsequent  proceedings 
were  void,  and  on  petition  of  a  surety 
in  the  bond  the  court  granted  a  super- 
sedeas to  the  execution.  Ex  p.  Cheat- 
ham, 6  Ark.  531. 

3.  Fowler  7k  Gibson,  4  Ark.  427. 
Motion  to  Quash  Judgment  on  Bond  TTn- 

necessary.  —  If  the  original  judgment 
is  reversed  on  a  writ  of  error,  the 
forthcoming  bond  and  judgment  there- 
on are  void,  and  it  is  not  necessary  to 
enter  a  formal  motion  to  quash  the 
latter.  Hoy  v.  Couch,  5  How.  (Miss.) 
188. 


Execution  Brought  TTp  by  Certiorari.  — 

In  Virginia,  where  the  original  judg- 
ment is  reversed,  the  judgment  on  a 
forfeited  forthcoming  bond  must  be 
reversed  also.  The  execution  upon 
which  the  forthcoming  bond  was  given 
must  be  before  the  court,  so  that  the 
connection  between  the  two  judgments 
may  appear.  Where  all  the  proceed- 
ings in  the  original  judgment  except 
the  execution  are  before  the  court,  the 
execution  may  be  brought  up  by  a 
special  certiorari.  Barton  v.  Petit,  7 
Cranch  (U.  S.)  288. 

4.  Alabama.  —  A  plaintiff  in  attach- 
ment cannot  in  his  own  name  maintain 
an  action  upon  a  forthcoming  bond 
payable  to  the  officer,  unless  the  bond 
has  been  assigned  to  him  by  indorse- 
ment of  the  officer.  ,Sartin  v.  Weir,  3 
Stew.  &  P.  (Ala.)  421;  Agnew  v. 
Leath,  63  Ala.  345.  But  see  Shute  v. 
McMahon,  10  Ala.  76. 

New  Mexico.  —  Under  the  N.  Mex. 
Prac.  Act  of  1880,  i^  2,  in  an  action  on 
a  forthcoming  bond  made  payable  to 
the  sheriff,  the  sheriff  is  the  proper 
party  plaintiff,  the  contract  having 
been  made  with  him  for  the  benefit  of 
another.    Wagner  v.  Sheriff,  3  N.  Mex. 

131- 

Illinois.  —  In  Illinois,  where  the 
sheriff  takes  a  forthcoming  bond  and 
does  not  assign  the  same  to  the  plain- 
tiff in  attachment,  a  suit  may  be 
brought  in  the  name  of  the  sheriff  for 
the  use  of  such  plaintiff.  Sheriff  v. 
Campbell,  10  111.  80. 

One  Action  by  Officer  upon  Two  Bonds.  — 
Two  bonds  for  the  forthcoming  of  per- 
sonal property  levied  upon  by  the 
sheriff  by  virtue  of  two  executions  in 
favor  of  the  same  plaintiff  against  the 
same  defendant  (one  of  them  being 
also  against  another  defendant)  may, 
after  breach  thereof,  be  sued  upon  by 
the  sheriff  in  one  action,  the  makers  of 
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But  in  other  states  the  creditor  is  allowed  to  sue  in  his  own  name 
without  such  assignment  by  the  officer.* 

Bond  Given  under  Several  Execution!  or  Attachments.  —  Upon  forfeiture  of 
a  forthcoming  bond  given  under  several  executions  or  attach- 
ments, all  the  creditors  may  join  in  a  suit  thereon.' 

2.  Summary  Remedy  by  Motion  —  a.  In  General.  —  In  those 
states  where  the  practice  of  taking  forthcoming  bonds  prevails, 
the  statutes  generally  provide  for  a  summary  judgment  upon  a 
forfeited  forthcoming  bond  on  motion.*  On  such  motion  judg- 
ment may  be  had  against  one  of  the  obligors  in  the  bond, 
although  notice  of  the  motion  be  given  to  all.^* 

b.  Notice  of  Motion.  —  When  the  statute  allows  a  statutory 
judgment,  on  motion,  upon  a  forfeited   forthcoming  bond,*  it 


both  bonds  being  the  same  persons, 
and  the  sheriff  being  the  obligee  in 
both.     Aycock  v.  Sheriff,  87  Ga.  566. 

1.  Iowa.  —  In  an  execution  on  a  de- 
livery bond  in  attachment  the  defend- 
ant objected  that  the  plaintiff  could 
not  recover  on  the  bond  without  an 
assignment  thereof  by  the  sheriff;  it 
■was  held  that  under  the  Iowa  Code, 
§  1693,  the  person  for  whose  protection 
the  bond  was  executed  could  sue 
thereon  and  in  his  own  name.  Shep- 
pard  V.  Collins,  12  Iowa  570. 

Plaintiff  or  Assignee.  —  Under  the 
Iowa  Code,  §  2552,  an  action  on  a  for- 
feited delivery  bond  may  be  main- 
tained by  the  plaintiff  in  attachment, 
or  by  his  assignee.  Rowley  v.  Jewett, 
56  Iowa  492. 

Montana.  —  In  Montana  the  plaintiff 
may  sue  on  a  forfeited  forthcoming 
bond  without  an  assignment  \.o  him  of 
the  bond  by  the  officer  to  whom  it  was 
made  payable.  Hedderick  v.  Pontet, 
6  Mont.  345;  and  see  Parrott  v.  Scott, 
6  Mont.  340;  Lomme  v.  Sweeney,  i 
Mont.  584. 

By  Person  Representing  Estate.  — 
Where  the  obligee  in  a  forthcoming 
bond  had  obtained  the  judgment  as 
executor  of  an  estate  and  died  before 
levy,  it  was  held  that  the  motion  for 
judgment  on  the  forthcoming  bond 
given  thereunder  should  be  made  by 
the  person  representing  the  estate,  and 
not  by  the  personal  representative  of 
the  deceased  executor.  Turnbull  v. 
Claibornes,  3  Leigh  (Va.)  392. 

2.  Mandlove  v.  Lewis,  9  Ind.  194; 
Moore  v.  Jackson,  35  Ind.  360;  Koe- 
niger  v.  Creed,  58  Ind.  554. 

Declaration  should  Show  Title  in  All.  — 
Where  there  are  several  plaintiffs  in  an 
action  on  a  delivery  bond,  the  declara- 


tion should  set  out  facts  sufficient  to 
show  a  prima  facie  title  in  them  all  to 
sue.  Strange  v.  Lowe,  8  Blackf.  (Ind.) 
243. 

If  Any  Creditors  Befose  to  Join  in  the 
suit,  that  fact  should  be  stated  in  the 
complaint  and  they  should  be  made 
defendants.  Moore  v.  Jackson,  35 
Ind.  360. 

Parties  in  Equity.  —  The  parties  to  a 
delivery  bond  for  property  taken  by 
judicial  process,  as  well  the  defendant 
and  his  sureties  as  an  officer  levying 
upon  the  property,  have  all  such  an 
interest  therein  or  such  duties  to  per- 
form in  reference  thereto  as  to  make 
it  proper  for  them  to  unite  in  a  bill  in 
equity  for  its  protection  and  proper 
application.  Dechard  v.  Edwards,  2 
Sneed  (Tenn.)  93. 

3.  See  the  statutes  of  the  different 
states. 

The  ordinary  action  at  law  is  not 
superseded  by  the  summary  remedy, 
but  the  obligee  in  the  bond  may  pur- 
sue either.  See  infra,  VIII.  3.  a.  In 
General. 

Practice  on  Motion.  —  In  McKnight  v. 
Smith,  5  Ark.  409,  the  court,  in  discus- 
sing the  proper  mode  of  obtaining 
judgment  on  a  forfeited  delivery  bond, 
said:  "  We  think  in  such  cases  the  cor- 
rect practice  is  to  make  the  motion  for 
such  judgment  in  writing,  setting  forth 
all  the  material  facts  constituting  the 
defendant's  liability,  and  in  so  doing 
the  judgment  necessarily  affirms  their 
existence." 

4.  Glassel  v.  Delima,  2  Call  (Va.) 
368. 

5.  As  to  whether  a  forfeited  forth- 
coming bond  has  the  force  and  effect 
of  a  judgment,  and  for  the  effect  of 
forfeiture  in  general,  see  Am.  and  Eng. 
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seems  that  notice  of  the  motion,  actual  or  constructive,  should 
be  given  to  the  defendants.*  But  the  practice  on  this  point  is 
not  uniform,  no  notice  being  required  in  some  states.* 

Form  of  Notice.  —  A  material  mistake  in  describing  the  forfeited 
bond  will  render  the  notice  insufficient.'  But  strict  technical 
accuracy  in  the  notice  does  not  appear  to  be  necessary.* 


Encyc.  of  Law  (2d  ed.),  tit.  Forthcoming 
and  Delivery  Bonds. 

1.  In  Arkansas  it  has  been  held  that  a 
judgment  upon  a  forfeited  forthcom- 
ing bond  on  motion  without  notice  to 
the  defendant,  actual  or  constructive, 
is  utterly  void.  Ex  p.  Pile,  9  Ark.  336; 
McLain  v.  Taylor,  9  Ark.  358;  Danley 
I'.  Rector,  loArk.  211.  But  see  Wright 
V.  Yell.  13  Ark.  503,  wherein  it  was 
held  that  a  judgment  on  a  forfeited 
forthcoming  bond  was  not  void  for 
want  of  actual  notice  to  the  sureties. 

Motion  at  First  Term  after  Forfeit- 
ure.—  If  a  motion  for  judgment  on  a 
forfeited  delivery  bond  be  made  at  the 
first  term  after  its  forfeiture,  and  set 
forth  all  the  facts  necessary  to  consti- 
tute the  defendant's  liability,  the  court 
may  take  jurisdiction  and  render  judg- 
ment without  actual  notice  to  the  de- 
fendants.    Hall  V.  Fowlks,  8  Ark.  175. 

Execution  against  Sureties  without 
Notice  to  Principal. —  Under  the  Vir- 
ginia Code,  §  3396,  execution  may  be 
awarded  on  a  forfeited  forthcoming 
bond  against  the  sureties,  although  the 
principal  in  the  bond  has  not  been 
served  with  notice  of  the  motion.  New- 
berry V.  Sheffey,  89  Va.  286. 

Failure  of  Judge  to  Attend  Term  to 
Which  Notice  is  Given.  —  A  notice  upon  a 
forfeited  forthcoming  bond  given  to  a 
regular  term  of  a  court  which  the 
judge  fails  to  attend  is  sufficient  to  au- 
thorize an  award  of  execution  on  the 
bond  at  a  special  term.  Wootten  v. 
Bragg,  I  Gratt.  (Va.)  i. 

Motion  Must  be  Made  on  Day  to  Which 
Notice  is  Given. — A  motion  on  a  forfeited 
forthcoming  bond  can  only  be  made  on 
the  day  to  which  the  notice  is  given,  un- 
less the  defendant  be  called  and  the 
motion  entered  and  continued.  Par- 
ker V.  Pitts,  I  Hen.  &  M.  (Va.)  4. 

In  Appellate  Court.  —  If  a  judgment 
quashing  a  forthcoming  bond  be  re- 
versed, the  appellate  court  will  not 
proceed  to  give  judgment  for  the  plain- 
tiff unless  it  regularly  appear  that  the 
defendants  had  legal  notice  of  the  mo- 
tion, or  appeared  to  oppose  it.  If, 
therefore,  there   be   no  bill  of  excep- 


tions making  the  notice  stated  in  the 
record  a  part  thereof,  and  it  does  not 
appear  by  the  judgment  itself  that  the 
defendants  had  legal  notice  or  ap- 
peared in  the  court  below,  the  cause 
should  be  sent  back  to  give  the  plain- 
tiff an  opportunity  to  prove  his  notice, 
and  the  defendants  to  make  any  de- 
fense thereto  which  their  case  may 
admit  of.  Beale  v.  Wilson,  4  Munf. 
(Va.)  380. 

2.  Washington.  —  Under  the  Wash- 
ington Code  of  Procedure,  j5  317.  judg- 
ment may  be  had  against  the  sureties 
in  a  forthcoming  bond  on  forfeiture 
thereof  without  notice  to  them.  Park 
V.  Mighell,  3  Wash.  737. 

Tennessee.  —  The  Tennessee  laws 
provide  that  a  forthcoming  bond  in 
attachment  shall  form  part  of  the  rec- 
ord, and  in  case  of  the  plaintiff's  re- 
covery and  a  forfeiture  of  the  bond, 
judgment,  shall  be  entered  thereon 
against  the  principal  and  surety  with- 
out jr/r^  yrtc/aj  or  notice.  It  was  held 
that  a  judgment  thus  entered  was  not 
void  as  to  the  surety  for  want  of 
notice,  although  at  the  time  he  was  a 
non-resident  of  the  state.  Kuhn  v. 
McMillan,  3  Dill.  (U.  S.)  372. 

3.  Mistake  in  Name  of  Principal 
Obligor.  —  In  a  notice  of  a  motion  to 
be  made  on  a  forthcoming  bond,  the 
bond  was  described  by  mistake  as  exe- 
cuted by  John  C,  when  it  was  in  fact 
executed  by  George  C.  The  variance 
was  held  to  be  material  and  the  notice 
insufficient.  Cookes  v.  Patriotic  Bank, 
I  Leigh  (Va.)  433. 

4.  Omission  of  Some  of  Defendants  in 
Original  Execution.  —  Under  the  law  of 
Virginia,  which  directs  the  sheriff  hold- 
ing an  execution  against  the  goods  and 
effects  of  the  defendants  to  take  a 
forthcoming  bond  for  the  property 
levied  upon  by  the  execution,  and  au- 
thorizes execution  to  issue  for  the 
amount  of  the  debt  due  upon  the 
original  execution  after  ten  days' 
notice  to  the  obligors  in  the  bond  of 
the  motion  for  execution,  the  property 
levied  on  not  having  been  redelivered 
according  to  the  condition  of  the  bond. 
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3.  Ordinary  Action  at  Law — a.  In  General. — Although,  as 
stated  hitherto,  the  statutes  generally  provide  for  a  summary 
remedy  by  motion  on  a  forfeited  forthcoming  bond,*  still  it  is 
held  that  the  common-law  remedy  on  the  bond  is  not  thereby 
taken  away,  but  the  creditor  may  pursue  either.* 

b.  Declaration  or  Complaint—  (i)  In  General.  —  In  deter- 
mining what  allegations  are  necessary  in  declaring  on  a  forfeited 
forthcoming  bond,  reference  should  be  had  to  the  statute  under 
which  the  bond  was  executed.  It  seems  that  the  former  pro- 
ceedings should  be  set  out,'  showing  a  valid  judgment  *  in  favor 


if  the  notice  given  to  the  obligors  of 
the  plaintifif's  intention  to  proceed  is 
sufficiently  explicit  to  render  mistake 
impossible  it  will  be  sustained,  al- 
though all  of  the  defendants  in  the 
original  execution  may  not  be  named 
in  the  notice.  Alexander  v.  Brown,  i 
Pet.  (U.  S.)  683. 

Omission  to  State  to  Whom  Bond  is  Paya- 
ble. —  If  the  notice  on  a  forthcoming 
bond  be  signed  by  the  plaintiff  it  is 
sufficient,  although  it  omits  to  state  to 
whom  the  bond  is  made  payable,  as 
the  defendant,  in  such  case,  has  no 
reason  to  presume  that  the  plaintiff 
means  to  move  upon  a  bond  not  given 
to  himself.    Lemoigne  v.  Montgomery, 

5  Call  (Va.)  528. 

Plaintiff  a  Surety  in  Bond.  —  Where  a 
forthcoming  bond  was  given,  and  the 
execution  creditor  himself  became  one 
of  the  sureties  therein,  and  on  forfeit- 
ure thereof  the  creditor  gave  notice  to 
the  principal  obligor  and  the  other 
surety  of  a  motion  for  award  of  exe- 
cution upon  the  bond,  it  was  held  that 
the  notice  was  not  detective  for  failing 
to  mention  the  creditor  as  a  co-obligor. 
Booth  V.  Kinsey,  8  Gratt.  (Va.)  560. 

1.  See  supra,  VIII.  2.  Summary 
Remedy  by  Motion. 

2.  Dugan  v.  Fowler,  8  Ark.  181; 
Chapline  v.  Robertson,  44  Ark.  202; 
Fossett  V.  Turnage,  9  Humph.  (Tenn.) 
686;  Booker  v.  M'Roberts,  i  Call  (Va.) 

243- 

When  Statute  is  Repealed.  —  Where  a 
forthcoming  bond  is  executed  under  a 
statute  allowing  a  summary  remedy 
thereon,  which  statute  is  afterwards 
repealed,  the  obligee  may  bring  a 
common-law  action  thereon  as  upon 
other  penal  bonds.  Darling  v.  Peck, 
15  Ohio  65. 

Scire  Facias. — In  Sartin  t/.Weir,  3  Stew. 

6  P.  (Ala.)  421,  it  was  held  that  the 
proper  remedy  on  a  forthcoming  bond 
given  in  attachment  was  scire  facias. 


Failure  to  Comply  with  Statute  —  En- 
forceable at  Common  Law.  —  Where  a 
forthcoming  bond  fails  to  comply  with 
the  requirements  of  the  statute  so  that 
it  is  not  enforceable  by  the  summary 
statutory  remedy,  it  may  nevertheless 
be  enforced  as  a  common-law  obliga- 
tion, if  not  in  contravention  of  any 
statute  nor  contrary  to  public  policy. 
See  cases  cited  supra,  IV.  i.  a.  In 
General. 

3,  In  an  action  on  a  forfeited  de- 
livery bond,  a  complaint  which  fails  to 
allege  that  after  the  rendition  of  judg- 
ment for  the  sale  of  the  attached  prop- 
erty a  special  execution  had  been  duly 
issued  on  such  judgment  to  the  sheriff 

.  of  the  proper  county,  commanding 
him  to  sell  such  property  or  so  much 
thereof  as  might  be  necessary  to  pay 
such  judgment,  and  that  such  sheriff, 
by  virtue  of  such  execution,  had  de- 
manded of  the  obligors  in  such  under- 
taking the  delivery  to  him  of  such 
attached  property  or  the  payment  of 
its  appraised  value,  not  exceeding  the 
amount  of  such  judgment  and  costs,  is 
bad  on  demurrer  thereto  for  want  of 
sufficient  facts.  Wright  v.  Manns,  ill 
Ind.  422. 

Description  of  Plaintiff.  —  In  an  action 
upon  a  forthcoming  bond  given  in  at- 
tachment proceedings,  an  averment 
that  the  defendant  promised  to  pay  the 
plaintiff  "  by  the  name  and  description 
of  Duncan  M'Lean"  is  sustained  by 
the  production  of  a  bond  made  pay- 
able to  "  D.  M'Lean."  M'Rae  v. 
M'Lean,  3  Port.  (Ala.)  138. 

4.  In  an  action  on  a  delivery  bond, 
the  complaint  must  contain  sufficient 
allegations  to  show  that  valid  judg- 
ments were  rendered  in  favor  of  the 
several  plaintiffs,  and  a  mere  allega- 
tion that  the  plaintiffs  "  recovered 
judgment,"  without  alleging  in  what 
court,  or  when,  is  not  sufficient.  Mid- 
land R.  Co.  V.  EUer,  7  Ind.  App.  216. 
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of  each  of  the  plaintiffs,  if  there  are  more  than  one,*  and  the 
execution  issued  thereunder.*  There  need  be  no  averment  of 
the  value  of  the  property  agreed  to  be  delivered,'  nor  a  demand 
by  the  obligee  at  the  place  specified  for  delivery.* 

(2)  Alleging  Breach. —  In  declaring  on  a  forfeited  forthcoming 
bond,  the  declaration  or  complaint  must  allege  a  breach  of  the 
condition  of  the  bond,*  and  that  the  execution  under  which  the 
bond  was  taken  was  returned  unsatisfied.*     The  breach  is  suffi- 


1.  Midland  R.  Co.  v.  Eller,  7  Ind. 
App.  216. 

XoBt  Show  Right  of  Aetion  in  All.  — 
The  declaration  should  set  out  facts 
sufficient  to  show  a  prima  facie  title  to 
sue  in  all  the  plaintiffs.  Strange  v. 
Lowe,  8  Blackf.  (Ind.)  243. 

If  Any  Creditors  Refuse  to  Join  in  the 
suit,  that  fact  should  be  stated  in  the 
complaint  and  they  should  be  made 
defendants.  Moore  v.  Jackson,  35  Ind. 
360. 

Bond  Exeented  by  Principal  through 
Agent.  —  The  declaration  in  an  action 
on  a  forthcoming  bond  alleged  that 
the  bond  was  executed  by  the  principal 
through  his  agent.  It  was  held  that  this 
averment  was  sufficient,  and  would  en- 
title the  plaintiff  to  recover,  provided 
it  was  sustained  on  the  trial  by  com- 
petent proof.  Gilmer  v.  Allen,  9  Ga. 
208. 

Bond  Kade  to  Three  by  Fame  of  Two.  — 
An  allegation  that  a  delivery  bond  was 
made  to  the  execution  plaintiffs.  A,  B, 
and  C,  by  the  name  of  A  and  B  is 
not  open  to  objection.  State  v.  Jones, 
8  Blackf.  (Ind.)  270. 

2.  In  an  action  on  a  delivery  bond 
the  declaration  must  set  out  a  judg- 
ment and  an  execution  showing  that 
the  sheriff  was  authorized  to  seize  the 
property  and  take  the  bond.  Strange 
V.  Lowe,  8  Blackf.  (InA.)  243. 

Sufficient  Statement  of  Execution.  — 
Objection  was  made  to  the  complaint 
on  a  delivery  bond  for  not  stating 
more  definitely  when  the  execution 
issued,  and  when  the  levy  was  made. 
It  was  held  that  as  the  delivery  bond 
recited  the  issuing  of  the  execution 
and  the  levy  upon  the  property  there 
was  no  necessity  for  stating  more  par- 
ticularly when  those  things  were  done, 
and  that  if  any  more  certainty  in  these 
respects  was  needed,  a  motion  would 
have  remedied  the  defect.  Hunter  v. 
Brown,  68  Ind.  225. 

3.  Hawkins  v.  Johnson,  3  Blackf. 
(Ind.)  46. 

Reference  to  Amount  Shown  by  Execu- 


tion. —  If  a  complaint  upon  a  delivery 
bond  refers  to  the  debt,  interest,  and 
costs  shown  by  the  execution  as  the 
amount  demanded  in  the  suit,  and  it 
appears  by  such  reference  that  the 
amount  is  within  the  jurisdiction,  the 
complaint  is  in  this  respect  sufficient. 
Paul  V.  Arnold,  12  Ind.  197. 

Need  Not  Aver  Appraisement  of  Prop- 
erty. —  In  an  action  on  a  delivery  bond 
it  is  not  necessary  for  the  plaintiff. to 
aver  in  his  petition  that  the  property 
was  appraised  or  its  value  fixed 
by  agreement  before  the  execution. 
Woodward  v.  Adams,  9  Iowa  474. 

4.  Mitchell  v.  Merrill,  2  Blackf. 
(Ind.)  87. 

6.  McKisick  v.  Brodie,  6  Ark.  375; 
Byrne  v.  Hayden,  124  Pa.  St.  170.  As 
to  alleging  breaches  in  bonds  gener- 
ally, see  article  Bonds,  vol.  3,  p.  652. 

Iowa.  —  In  Gordon  v.  Atkinson,  i 
Morr.  (Iowa)  195,  it  was  held  that  in  an 
action  on  a  delivery  bond  it  was  not 
necessary  to  assign  breaches  in  the 
declaration.  Under  the  present  stat- 
ute, however,  in  all  actions  on  bonds 
with  conditions,  any  breach  thereof 
must  be  alleged  in  the  petition.  J.  I. 
Case  Threshing  Mach.  Co.  v.  Merrill, 
68  Iowa  540. 

Damages  Resulting  flrom  Breach. —  In 
an  action  on  a  forthcoming  bond  the 
plaintiff  should  allege  the  damages 
resulting  from  the  breach  of  the  con- 
dition. Byrne  v.  Hayden,  124  Pa.  St. 
170. 

6.  McKisick  v.  Brodie,  6  Ark.  375; 
Cunningham  v.  Cheatham,  8  Ark.  187. 

Need  not  Aver  that  Bond  was  In- 
dorsed "  Forfeited.  "  —  The  complaint 
in  an  action  on  a  delivery  bond  is  not 
bad  for  want  of  an  averment  that  the 
bond  had  been  indorsed  "  forfeited." 
Section  747  of  the  Ind.  Rev.  Stat.  1881, 
applies  to  bonds  given  to  sheriffs,  and 
there  is  no  requirement  of  this  kind  in 
relation  to  bonds  given  to  a  constable. 
Midland  R.  Co.  v.  Eller,  7  Ind.  App. 
216. 

In  Mississippi  it  is  likewise  held  that 
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ciently  set  forth  if  laid  in  the  words  of  the  condition,*  and,  in 
general,  any  averment  which  shows  clearly  that  the  parties  who 
undertook  to  produce  the  goods,  in  the  event  named,  have 
failed  to  keep  their  obligation  is  a  sufficient  assignment  of  the 
breach.* 

Alleging  Order  of  Sale.  —  Where,  by  the  terms  of  the  statute,  the 
obligors  in  the  bond  are  allowed  to  retain  possession  of  the  prop- 
erty until  the  court  orders  a  sale  thereof  to  satisfy  the  judgment, 
a  complaint  which  fails  to  allege  that  such  order  has  been  made 
is  defective.' 

c.  Plea.  —  In  setting  up  a  defense  to  an  action  on  a  forfeited 
forthcoming  bond  the  defendant's  plea  should  allege  sufficient 


the  forfeiture  need  not  be  endorsed 
upon  the  bond  itself.  See  cases  cited 
supra,  V.  Return. 

1.  Hanness  v.  Smith,  22  N.  J.  L.  332; 
Conard  v.  Ehrman,  61  111.  App.  128, 
wherein  it  was  held  that  a  declaration 
in  debt  on  a  forthcoming  bond  which 
followed  the  recitals  of  the  bond  that 
the  goods  were  in  the  appraiser's  pos- 
session and  that  they  desired  to  retain 
the  same  until,  etc.,  when  they  would 
produce  them  to  answer  the  judgment, 
and  averred  that  the  goods  were  not 
forthcoming  when  required,  showed 
with  sufficient  clearness  that  the 
parties  who  were  in  possession  of  the 
goods,  who  wished  to  retain  them,  and 
who  undertook  to  produce,  in  the  event 
named,  failed  to  keep  their  obligation. 

2.  A  declaration  upon  a  forthcoming 
bond  alleged  that  the  defendant  did 
not  have  the  property  forthcoming  ac- 
cording to  the  tenor  and  effect  of  the 
bond,  "  but  wholly  and  totally  failed, 
neglected,  and  refused  so  to  do." 
It  was  held  that  the  declaration  was 
sufficient  to  show  a  breach  of  the  con- 
dition.    Sheriff  v.  Campbell,  10  111.  80. 

Snfficient  to  Negative  Belivery  of  Prop- 
erty. —  In  an  action  on  a  forthcoming 
bond  an  averment  that  the  property 
was  not  delivered  at  the  time  and  place 
fixed  by  the  bond  is  a  sufficient  as- 
signment of  the  breach.  Hawkins  v. 
Johnson,  3  Blackf.  (Ind.)  46. 

In  an  action  upon  a  delivery  bond  it 
is  sufficient  to  negative  a  delivery  of 
the  property,  according  to  the  con- 
dition of  the  bond,  and  affirm  that  the 
sheriff  returned  the  bond  as  forfeited. 
Cunningham  v.  Cheatham,  8  Ark.  187. 

Ferisluible  Property  Coninmed  by  Claim- 
ant.—  In  an  action  on  a  forthcoming 
bond  given  in  a  claim  case,  where  it 
was  alleged  that  the  property  had  been 
delivered  to  the  claimant  and,  being  of 


a  perishable  nature,  had  been  con- 
sumed by  him,  and  that  it  had  been 
found  subject  to  the  execution,  this 
was  a  sufficient  allegation  to  show  a 
breach  of  bond.  Bowen  v.  Penny,  76 
Ga.  743. 

Two  Averments  Taken  Together.  —  In 
an  action  on  a  delivery  bond  the  com- 
plaint alleged  the  non  payment  of  the 
cash  value  of  the  property  to  the 
sheriff  without  any  express  averments 
that  no  part  of  it  had  been  paid.  It 
was  held  that  the  defective  allegation 
was  aided  by  further  averment  that 
the  "  said  execution  remains  unsatis- 
fied;" and  that,  taking  the  two  aver- 
ments together,  it  sufficiently  appeared 
from  the  complaint  that  the  defendants 
neither  delivered  the  property  nor  any 
part  thereof,  nor  did  they  pay  enough 
of  the  value  thereof  to  satisfy  the  exe- 
cution.   Hunter  v.  Brown,  68  Ind.  225. 

Most  Designate  Deliveree.  —  The  dec- 
laration in  an  action  on  a  forthcom- 
ing bond  is  defective  if,  in  alleging  the 
breach  of  the  condition,  it  failed  to 
designate  the  person  to  whom  the  de- 
livery should  have  been  made,  namely, 
the  sheriff.  Eldridge  v.  Yantes,  6 
Blackf.  (Ind.)  73. 

"Cash  Value"  Eqtiivalent  to  "Ap- 
praised Value."  —  In  an  action  on  a 
delivery  bond  it  was  held  that  an  aver- 
ment in  the  complaint  that  the  obligors 
had  failed  to  deliver  the  property  or  to 
pay  "the  cash  value  thereof"  was 
equivalent  to  an  averment  that  they 
had  not  paid  the  "  appraised  "  value 
of  the  property.  Hunter  v.  Brown,  68 
Ind.  225. 

3.  Until  such  order  has  been  made 
there  can  be  no  breach  of  the  bond,  for 
until  then  the  obligors  are  not  obliged 
to  deliver  the  property.  Adams  v.  Ja- 
coway,  34  Ark.  542;  Fisher  v.  Haxtun, 
26  Kan.  155. 
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facts  to  show  that  he  ought  not  to  be  held  to  his  obligation.* 

4.  Judgment  —  a.  In  General.  —  Where  the  statute  under 
which  a  forthcoming  bond  is  given  requires  some  act  preliminary 
to  judgment,  such  act  must  be  performed  or  no  judgment  can  be 
rendered.*  Where  non  est  factum  is  pleaded,  it  has  been  held 
that  the  court  may  render  judgment  without  the  intervention  of 
a  jury.'  The  judgment  need  not  be  against  all  the  obligors  in 
the  bond.^ 

Assessment  of  Damages.  —  In  Arkansas,  upon  a  motion  for  judgment 
on    a    forthcoming   bond,  the  court    may  assess   the  damages.* 


1.  As  to  what  defenses  may  be  set 
up,  see  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.),  tit.  Forthcoming  and  Delivery 
Bonds. 

Death  of  Eeplevied  Property.  —  In  an 
action  upon  a  forfeited  forthcoming 
bond,  given  to  recover  possession  of  a 
mule  taken  under  execution,  the  de- 
fendant put  in  a  plea  alleging  the  death 
of  the  mule  without  negligence  or  fault 
of  the  defendant.  The  plea  was  held 
to  be  insufficient  for  not  containing  an 
allegation  that  the  death  was  caused 
by  the  act  of  God.  Young  v.  Waldrip, 
91  Ga.  765. 

Property  Not  Belonging  to  Defendant.  — 
In  an  action  on  a  delivery  bond  the  de- 
fendant pleaded  that  the  property  did 
not  belong  to  him,  which  is  a  good  de- 
fense under  the  Iowa  Code,  §  1879.  ^^ 
was  held  that  it  was  not  enough  for 
him  to  plead  that  the  property  did  not 
belong  to  him  at  the  time  of  the  levy, 
but  he  must  further  aver  in  whom  the 
property  was.  Blatchley  v.  Adair,  5 
Iowa  545. 

It  is  not  generally  a  good  defense  to 
such  action  that  the  replevied  property 
did  not  belong  to  the  defendant,  he 
being  estopped  by  the  execution  of  the 
bond  to  set  up  the  defense.  See  Am. 
and  Eng.  Encyc.  of  Law,  tit.  Forth- 
coming and  Delivery  Bonds. 

Need  Not  Allege  that  Property  Was  Sub- 
ject to  Levy.  —  In  an  action  upon  a 
forthcoming  bond  given  upon  a  seizure 
of  a  steamboat  under  the  111.  Acts  of 
1857,  it  is  not  necessary,  in  a  plea  set- 
ting up  that  after  judgment  in  attach- 
ment proceeding  the  officer  took  the 
boat  and  sold  it  under  a  special  exe- 
cution thereon,  to  aver  that  the  boat 
was  subject  to  levy  and  sale.  Hogan 
V.  Shutler,  53  111.  487. 

Non  est  Factum.  —  Where  a  plea  of 
non  est  /actum  has  been  filed  to  a  scire 
facias  in  reference  to  a  defect  in  the 
description  of  the  bond,  and  such  defect 


is  afterwards  amended,  the  plea  may 
be  disregarded  and  judgment  entered 
for  want  of  a  plea.  Sartin  v.  Weir,  3 
Stew.  &  P.  (Aid.)  421. 

2.  Assessment  of  Property.  —  Under 
Mansf.  Ark.  Dig.  §  305,  judgment  can 
be  rendered  upon  a  forthcoming  bond 
in  attachment  only  when  an  assess- 
ment of  the  property  retained  by  the 
principal  in  the  bond  is  made  by  the 
court  or  jury  at  the  demand  of  the  plain- 
tiff, and  if  ^he  plaintiff  does  not  de- 
mand such  assessment,  no  judgrnent 
can  be  rendered  thereon.  Lowensteln 
V.  McCadden,  54  Ark.  13. 

Execution  Betumed  Unsatisfied.  —  To 
authorize  a  judgment  upon  a  forfeited 
delivery  bond  in  the  summary  mode 
authorized  by  the  Arkansas  Act  of  Jan. 
7,  1843,  it  should  affirmatively  appear 
upon  the  record  that  the  execution  was 
returned  unsatisfied.  Pelham  v.  Page, 
6  Ark.  148.  See  also  Brownlee  v.  Rif- 
fenburg,  95  Cal.  447. 

3.  Burke  v.  Levy,  i  Rand.  (Va.)  i, 
wherein  non  est  factum  was  pleaded  to 
a  motion  for  judgment  on  a  forfeited 
forthcoming  bond.  It  was  held  that 
the  court  might  render  judgment  with- 
out the  intervention  of  a  jury,  or,  at  its 
discretion,  empanel  a  jury  to  try  the 
issue. 

4.  Judgment  Against  One.  —  In  Glassel 
v.  Delima,  2  Call  (Va.)  368,  it  was 
held  that  on  joint  notice  to  all  the  obli- 
gors in  a  forthcoming  bond,  the  plain- 
tiff might  take  judgment  against  one. 

Discontinuance  against  Obligors  Not 
Served  with  Process.  —  In  a  proceeding 
by  scire  facias  on  a  forthcoming  bond 
in  attachment,  a  discontinuance  may 
be  entered  against  the  obligors  not 
served  with  the  process,  and  judgment 
may  be  had  against  the  rest.  Sartin  v. 
Weir,  3  Skew.  &  P.  (Ala.)  421. 

6.  Hall  V.  Fowlks,  8  Ark.  175;  Nel- 
son V.  Hubbard,  8  Ark.  477. 

Calloway    v.    Roane,     7    Ark.    354, 
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But  in  ordinary  actions  on  the  bond  a  writ  of  inquiry  should  be 
awarded,* 

b.  Appeal.  —  It  is  held  that  a  writ  of  error  will  not  lie  from  a 
statutory  judgment  on  a  forthcoming  bond.*  Under  the  Indiana 
.statute,  on  an  appeal  from  the  judgment  of  a  justice  of  the  peace 
upon  a  forfeited  forthcoming  bond,  the  appellant  must  show  by 
affidavit  that  he  has  merits  in  such  appeal.' 

Bill  of  Exceptions.  —  On  appeal  from  a  judgment  on  a  forthcoming 
bond,  the  bond  and  the  execution  thereon  must  be  spread  on  the 
record  by  a  bill  of  exceptions,  or  the  appellate  court  cannot 
notice  them."* 

5.  Execution.  —  In  those  states  the  statutes  of  which  give  to  a 
forfeited  forthcoming  bond  the  force  and  effect  of  a  judgment  in 
which  the  original  judgment  becomes  merged,  it  naturally  fol- 
lows that  execution  must  issue  on  the  forfeited  bond  and  not  on 
the  original  judgment.'      But  where  the  forthcoming  bond  does 


wherein  it  was  held  that  upon  a  mo- 
tion for  judgment  on  a  forfeited  forth- 
coming bond,  stating  the  facts  neces- 
sary to  give  the  court  jurisdiction  over 
the  persons  of  the  defendants,  the  court 
might,  on  judgmeht  by  default,  assess 
the  damages.  Overruling  Pelham  v. 
Page,  6  Ark.  148;  McKisick  v.  Brodie, 
6  Ark.  375. 

1.  Nelson  v.  Hubbard,  8  Ark.  477,  in 
which  it  was  held  that  the  Arkansas 
Act  of  1843,  authorizing  the  court  to 
assess  damages,  applied  only  to  sum- 
mary judgments;  and  that,  in  an  ac- 
tion of  debt  upon  a  forfeited  forthcom- 
ing bond,  upon  default  of  the  defend- 
ants a  jury  should  be  called  to  inquire 
into  the  truth  of  the  breach  and  to  as- 
sess the  damages.  Overruling  Adams 
V.  State,  6  Ark.  497.  See  also,  in  gen- 
eral, article  Inquests  and  Inquiries. 

2.  Smiser  v.  Robertson,  16  Ark.  599, 
wherein  it  is  held  that  where,  on  mo- 
tion, a  statutory  judgment  is  obtained 
upon  a  forfeited  forthcoming  bond,  a 
writ  of  error  will  not  lie  thereto;  for 
the  sheriff's  return  of  the  forfeiture  is 
conclusive  record  evidence  of  the  for- 
feiture, and  the  execution  does  not  is- 
sue upon  the  forthcoming  bond,  but 
upon  the  statutory  judgment.  Hence 
there  is  no  order  or  judgment  of  the 
court  of  record  to  complain  of  through 
the  writ  of  error.  And  see  Taylor  v. 
Powers,  3  Ala.  285. 

3.  Harding  v.  Mansur,  13  Ind.  454; 
Hughes  V.  Jackson,  48  Ind.  296;  Smith 
V.  Scott,  86  Ind.  350. 

Illegal  Execution  will  Not  Dispense 
with  Affidavit.  —  The  fact  that  the  exe- 


cution by  which  the  property  named  in 
the  bond  was  levied  upon  was  improp- 
erly or  illegally  issued  is  no  ground 
for  dispensing  with  such  affidavit. 
Hughes  V.  Jackson,  48  Ind.  296. 

4.  Grigsby  v.  Francis,  2  How.  (Miss.) 
845;  Mattheny  v.  Totten,  2  Smed.  & 
M.  (Miss.)  52;  Burke  v.  Levy,  i  Rand. 
(Va.)  r.  And  see  cases  cited  supra,  VI. 
3.    Writ  of  Error. 

In  Kirksey  v.  Bates,  i  Ala.  303,  it 
was  held  that  a  forthcoming  bond  in 
attachment  returned  by  the  sheriff  was 
no  part  of  the  record,  and  could  not  be 
looked  to  as  explaining  or  contradict- 
ing a  sheriff's  return. 

Bond  Inserted  in  Transcript  of  Becord.  — 
A  forthcoming  bond,  being  inserted  in 
the  transcript  of  the  record,  is  to  be 
taken  as  the  bond  on  which  the  court 
gave  judgment,  without  any  certificate 
by  the  clerk  to  that  effect.  Beale  v. 
Wilson,  4  Munf.  (Va.)  380.  But  see 
Mattheny  v.  Totten,  2  Smed.  &  M. 
(Miss.)  52. 

5.  As  to  when  a  forthcoming  bond  is 
an  extinguishment  of  the  original  judg- 
ment, see  Am.  and  Eng.  Encyc  of  Law 
(2d  ed.),  tit.  Forthcoming  and  Delivery 
Bonds.  See  also  the  statutes  of  the 
different  states. 

Execution  cannot  Issue  on  the  Original 
Judgment  after  the  forfeiture  of  the 
forthcoming  bond.  Wright  v.  Yell, 
13  Ark.  503. 

When  Issued.  —  The  Arkansas  statute 
makes  it  the  clerk's  duty  to  issue  exe- 
cution against  the  obligors  in  a  forth- 
coming bond  thereon  five  days  after 
the  return  of  the  bond  forfeited;  but 
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not  extinguish  the  original  judgment,  it  is  held  that  the  plaintiff 
may  either  sue  out  a  new  fieri  facias  on  the  original  judgment,* 
or  he  may  sue  out  execution  against  the  obligors  in  the  bond.* 

Filing  Bond  with  Clerk.  —  Failure  to  file  a  forthcoming  bond  with 
the  clerk  does  not  prevent  execution  being  awarded  upon  it.' 

6.  Supersedeas  to  Execution.  —  Where,  after  forfeiture  of  a  forth- 
coming bond,  execution  is  issued  on  a  summary  judgment  against 
the  obligors,  they  may  set  up  any  defense  thereto  by  a  super- 
sedeas to  the  execution.^ 


an  execution  after  the  expiration  of 
such  time  is  not  illegal  unless  the  exe- 
cution is  delayed  until  the  judgment 
has  become  dormant  by  lapse  of  time. 
The  rights  of  the  plaintiff  are  not  to  be 
prejudiced  by  the  failure  of  the  sheriff 
or  clerk  to  do  his  duty  in  these  respects. 
Ruddell  V.  Megruder,  ii  Ark.  578. 

Sevived  by  Scire  Facias.  —  Where  a 
year  and  a  day  have  elapsed  after  the 
rendition  of  a  judgment  upon  a  for- 
feited forthcoming  bond  without  the 
issuance  of  an  execution,  the  judgment 
must  be  revived  by  scire  facias.  Ab- 
bott z'.  Hackman,  2  Smed.  &  M.  (Miss.) 
510. 

Need  Not  Affirm  that  Bond  was  For- 
feited.—  It  is  not  indispensable  to  the 
regularity  of  an  execution  issued  on  a 
forthcoming  bond  that  it  should  affirm 
on  its  face  that  the  bond  was  forfeited. 
Sheppard  v.  Melloy,  12  Ala.  561. 

Amendment  by  Reference  to  Judgment 
and  Bond.  —  If  an  execution  on  a  forth- 
coming bond  does  not  on  its  face  or  by 
the  indorsement  of  the  clerk  show  who 
were  the  obligors  in  the  bond,  it  may 
be  amended  by  reference  to  the  judg- 
ment and  forthcoming  bond.  Shep- 
pard V.  Melloy,  12  Ala.  561. 

Amount  of  Execution.  —  In  Arkansas 
it  is  held  that,  upon  a  judgment  on  a 
forfeited  forthcoming  bond,  execution 
shall  issue,  not  for  the  amount  of  the 
forfeited  bond,  but  for  the  debt  or 
damages,  interest,  and  costs  remaining 
unpaid.  Ruddell  v.  Magruder,  11 
Ark.  578.  But  see  Biscoe  v.  Sandefur, 
14  Ark.  569. 

Execution  on  Void  Bond.  —  A  fi.  fa.  is- 
sued on  a  void  delivery  bond  against 
the  defendants  in  the  judgment  and 
their  surety  on  the  bond,  if  it  correctly 
describes  the  judgment  by  its  date, 
amount,  and  names  of  parties,  is 
neither  void  nor  voidable  as  to  the  de- 
fendants in  the  judgment,  but  may  be 
amended  by  striking  out  the  name  of 
their  surety  on  the  bond.  Deloach  v. 
Sute  Bank,  27  Ala.  437. 


Bond  Taken  under  Two  Executions. — 
Where  two  executions  are  united  in 
one  forthcoming  bond,  on  forfeiture  of 
the  bond  the  clerk  should  issue  dis- 
tinct executions  for  the  two  debts. 
Trotter  v.  Hannegan,  2  A.  K.  Marsh. 
(Ky.)  319- 

1.  Hopkins  v.  Land,  4  Ala.  427; 
Leach  v.  Williams,  8  Ala.  759. 

In  Illinois,  when  a  forthcoming  bond 
is  forfeited,  the  sheriff  may  levy  on 
other  property  as  though  the  first  levy 
had  not  been  made,  or,  if  the  execution 
is  returned  not  satisfied,  an  alias  exe- 
cution, and  not  venditioni  exponas,  may 
issue,  and  satisfaction  be  obtained  by 
levy  on  defendant's  property.  Trenary 
V.  Cheever,  48  111.  28. 

May  Include  Original  Defendants  and 
Obligors  in  Bond.  —  Where  a  forthcom- 
ing bond  has  been  given  by  one  of  the 
defendants  and  forfeited,  a  new  exe- 
cution may  include  the  defendants  to 
the  original  judgment  as  well  as  the 
obligors  in  the  bond.  Sheppard  v. 
Melloy,  12  Ala.  561. 

May  Sue  Out  Two  Executions.  —  In 
Alabama,  whenever  a  forthcoming  bond 
is  forfeited  and  it  is  necessary  to  run 
executions  to  different  counties,  the 
plaintiff  may  sue  out  one  execution 
against  the  defendants  to  the  judg- 
ment, and  another  against  them  and 
the  sureties  to  the  bond.  Hopkins  v. 
Land,  4  Ala.  427. 

2.  Hopkins  v.  Land,  4  Ala.  427. 

8.  Eppes  V.  Colley,  2  Munf.  (Va.)  523; 
New  Haven  Lumber  Co.  v.  Raymond, 
76  Iowa  225;  Hedderick  v.  Pontet,  6 
Mont.  345. 

4.  Taylor  v.  Powers,  3  Ala.  285;  Del 
Barco  v.  Branch  Bank,  12  Ala.  238, 
Dunlap  V.  Clements,  18  Ala.  778. 

Property  Sold  under  Junior  Attach- 
ment.—  If,  after  the  execution  of  a 
forthcoming  bond  in  attachment,  a 
junior  attachment  is  levied  and  the 
goods  are  sold,  the  sureties  in  the  bond 
are  discharged  and  a  summary  execu- 
tion against    them    may    be    quashed 


672 


Volume  IX. 


B«lief  Against 


FORTHCOMING  BONDS.     Forfeiture  in  Equity. 


IX,  Relief  Against  Fobfeitube  in  Equity.  —  Where  the 
obligors  in  a  forfeited  forthcoming  bond  have  a  defense  thereto 
which  is  not  available  at  law,  they  may  find  relief  in  equity.' 
And,  in  general,  when  relief  is  sought  on  grounds  that  would 
have  sustained  a  plea  of  7ion  est  factum  at  law,  a  chancery  court 
will  interpose  upon  the  same  foundation  of  equity  upon  which  it 
will  relieve  against  a  judgment  obtained  by  fraud.* 


on  supersedeas.    Cordaman  v.  Malone, 

63  Ala.  556. 

Illegal  Betom  of  Forfeiture.  —  In  Ala- 
bama when  a  forthcoming  bond  in  an 
attachment  case  before  a  justice  of  the 
peace  is  illegally  returned  by  the  con- 
stable as  forfeited,  and  a  summary 
execution  is  thereupon  wrongfully  is- 
sued against  the  obligors,  a  petition 
for  a  certiorari  and  supersedeas  from 
the  Circuit  Court  is  the  proper  remedy, 
since  the  defects  would  not  be  avail- 
able on  appeal  from  the  justice's  judg- 
ment.    Cobb  V.  Thompson,  87  Ala.  381. 

The  return  of  a  sheriff  that  a  bond  is 
forfeited  may  be  impeached  by  prov- 
ing that  the  defendant  was  ready  to 
deliver  the  property  on  the  day  and 
at  the  place  named  in  the  bond.  The 
appropriate  mode  of  doing  this  is  by  a 
supersedeas  to  the  execution,  which 
issued  on  the  forfeited  bond.  Ander- 
son V.  Rhea,  7  Ala.  104. 

Should  State  that  Property  was  De- 
livered.—  A  petition  for  a  supersedeas 
against  an  execution  on  a  delivery 
bond  should  set  forth  that  the  property 
was  delivered,  else  it  will  be  dismissed 
on  motion.  Atkinson  v.  Rhea,  7 
Humph.  (Tenn.)  59. 

1.  Taylor  v.  Powers,  3  Ala.  285, 
wherein  it  is  held  that  where  a  forth- 
coming bond  is  too  defective  to  sustain 
an  execution,  if  the  defect  be  not 
available  at  law,  the  defendants  may 
find  relief  in  equity. 

Delivery  Prevented  by  Accident.  — 
Where  the  surety  in  a  delivery  bond 
was  prevented  by  accident  from  de- 
livering the  property  at  the  hour  ap- 
pointed, and  the  sheriff  made  another 
levy  of  the  same  execution  and  took 
a  new  delivery  bond  under  which  the 
property  was  delivered  and  sold  in 
satisfaction  of  the  execution,  it  was 
held  that  the  surety  could  find  relief 
in  equity  against  the  forfeiture  of  the 
first  bond.  Chancellor  v.  Vanhook,  2 
B.  Mon.  (Ky.)  447. 

Befnsal  of  Sheriff  to  Beeeive  Property.  — 
The  surety  in  a  delivery  bond  may  be 
relieved  in  a  court  of  equity  from  the 


consequences  of  a  forfeiture  of  the 
bond,  where  the  sheriff  has  refused  to 
receive  the  property.  Saddler  v.  Glo- 
ver, 5  Dana  (Ky.)  551. 

Sale  Prevented  by  Injunction.  —  Per- 
sonal property  upon  which  there  were 
three  chattel  mortgages  was  seized  on 
execution  under  a  judgment  in  favor 
of  a  fourth  creditor,  and  a  forthcoming 
bond  was  taken.  One  of  the  mort- 
gagees filed  a  bill  for  foreclosure  and 
for  the  appointment  of  a  receiver  to 
preserve  the  property  from  sale  under 
the  execution.  It  was  held  that  the 
debtor  and  his  sureties  on  the  forth- 
coming bond  might  maintain  a  cross- 
bill against  the  execution  creditor  to 
enjoin  the  enforcement  of  their  liability 
on  such  bond,  and  to  be  discharged 
therefrom.  Boiling  v.  Vandiver,  91 
Ala.  375. 

2.  Ruddell  v.  Magruder,  11  Ark. 
578. 

Belief  against  False  Betum.  —  Where 
a  sheriff  returned  an  execution  with  a 
delivery  bond  and  false  return  that 
the  obligors  had  failed  to  produce  the 
property  as  required  by  the  bond,  and 
thereby  fraudulently  exposed  the 
debtor  and  his  surety  to  an  execution 
for  the  amount  of  the  debt,  it  was  held 
that  the  court  of  equity  might  take 
jurisdiction  of  a  bill  filed  by  the  surety, 
and  afford  him  relief  against  the  effect 
of  the  false  return.  Hagan  v.  Tobin, 
5  Dana  (Ky.)  264. 

Forgery  of  Surety's  Name.  —  A  bond 
executed  for  the  delivery  of  property 
levied  on  by  execution,  when  returned 
"  forfeited  "  has  the  force  and  effect  of 
a  judgment,  and  execution  may  issue 
thereon  against  the  obligors;  but  it  is 
competent  for  one  whose  name  has 
been  forged  as  a  surety  to  such  a 
bond  to  go  into  equity  and  enjoin  the 
execution,  upon  an  allegation  that  the 
use  of  his  name  was  unauthorized. 
Brooks  7/.  Harrison,  2  Ala.  209. 

May  Cancel  Bond.  —  A  forthcoming 
bond  for  the  delivery  of  property  taken 
in  execution,  signed  in  blank  and  after- 
wards filled  up  by  the  sheriff,  without  • 
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Belief  in  Favor  of  Creditor.  —  If,  after  forfeiture  of  a  forthcoming 
bond,  the  creditor  is  unable  to  collect  his  debt,  a  court  of  equity 
will  treat  the  bond  as  a  nullity  and  proceed  to  give  such  relief  as 
the  creditor  is  entitled  to  under  the  original  judgment.* 


authority,  is  void;  and  a  court  of  chan- 
cery will  decree  such  a  bond  to  be  can- 
celed. Patterson  v.  Denton,  Smed. 
&  M.  Ch.  (Miss.')  592.  But  see  Saddler 
V.  Glover,  5  Dana  (Ky.)  551. 

1.  Jones  V.  Myrick,  8  Gratt.  (Va.) 
179,  wherein  the  obligors  in  the  bond 
had  proved  to  be  insolvent. 


Execution  Betumed  "Nulla  Bona."  — 
Where  a  forthcoming  bond  has  been 
forfeited  and  the  execution  thereon 
returned  "  nulla  bona,"  equity  will 
treat  the  forthcoming  bond  as  a  nullity 
and  regard  a  lien  of  the  original  judg- 
ment as  still  subsisting.  Cooper  v. 
Daugherty,  85  Va.  343. 
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By  E.  E.  Wiley. 

I   JUEISDICTION   AT   LAW   AND   IN   EQUITY,  6^6, 

1.  In  General^  676. 
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CROSS-REFERENCES. 

See   in  general    article    FALSE  REPRESENTATIONS   AND 

DECEIT,  vol.  8,  p.  883. 
As  to  Splitting   Causes  of  Action  for  Fraud,  see  article  ACTIONS, 
vol.  I,  p.  160. 
Denial  of  Fraud  in  Code  Answers,  see  article  ANSWERS  IN 

CODE  PLEADING,  vol.  i,  p.  806. 
Netv  Matter  in  Code  Answers,  see   article   ANSWERS  IN 

CODE  PLEADING,  vol.  i,  p.  844. 
Actions  to  Set  Aside  Assignments  for  Creditors  on  the  Ground  of 
Fraud,    see    article   ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS,  vol.  2,  p.  906,  et  seq. 
Common    Counts  for   Money  Procured  by  Fraud,    see   article 

ASSUMPSIT,  vol.  2,  p.  1023. 
Plea  of  Fraud  in  Actions  on  Awards,  see  article  A  WARDSy 
vol.  3,  pp.  145,  154. 
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As  to  Impeac/iint;   Decrees   ami    'Yudgtnents  for   Fraud^    see    article 

BILLS  TO  IMPEACH  DECREES,  vol.  3,  p.  607. 
Conspiracy  to  Defraud,   see  article    CONSPIRACY,   vol.   4, 

p.  707- 
Frauduient  Cotweyances,  see   article    CREDITORS'   BILLS, 
,,  vol.  5,  p.  388.  ' 

Fraud    as    Ground  for    Relief    from    Default,     see    article 

DEFAULTS,  vol.  6.  p.  i. 
Sho7ciing  Fraud  in  Plaintiff  in  Action  of  Detinue,   see   article 

DETINUE,  vol.  6,  p.  658. 
Divorce  Decrees  Obtained  by  Fraud,   see   article    DIVORCE^ 

vol.  7,  p.  144. 
Election  of  Remedies  in  Case  of  Fraud,  see  article  ELECTION 

OF  REMEDIES,  vol.  7,  p.  360. 
Charging  Fraud  in  Election  Contests,  see  article  ELECTIONS, 

vol.  7,  p.  382. 
And  see  generally  the  various  articles  to  follow  in  this  work  upon  subjects 

in  connection  with  which  fraud  may  arise. 

L  Jurisdiction  at  Law  and  in  Equity  —  1.  In  General.  —  It 
has  been  stated  as  a  general  proposition,  that  in  cases  arising  out 
of  fraud,  the  courts  of  law  and  of  equity  have  concurrent  juris- 
diction,* and  that  the  court  which  first  acquires  jurisdiction  of 


1.  Arkansas. —  Myrick  v.  Jacks,  33 
Ark.  425. 

Georgia. —  Orton  v.  Madden,  75  Ga. 
83;  Trippe  v.  Ward,  2  Ga.  304;  Mc- 
Knight  V.  Kellett,  9  Ga.  532.  But  see 
infra,  I.  2.  IV here  Remedy  at  Law  is 
Inadequate. 

Illinois. —  Jones  v.  Neely,  72  111.  449; 
Wing  v.  Sherrer,  77  111.  200;  Douglas  v. 
Hartzell,  15  111.  App.  251;  Nelson  v. 
Rockwell,  14  111.  375;  Slack  v.  Mc- 
Lagan,  15  111.  242. 

Kentucky. —  Brooks  t/.  Carneal,  Litt. 
Sel.  Cas.  (Ky.)  164;  Wade  v.  Thurman, 
2  Bibb.  (Ky.)  583;  Cummins  z/.  Latham, 
4  T.  B.  Mon.  (Ky.)97.  But  see  Stone  z/. 
Ramsey,  4  T.  B.  Mon.  (Ky.)  237. 

Maryland. — Taymon  v.  Mitchell,  I 
Md.  Ch.  497;  Laraborn  v.  Watson,  6 
Har.  &  J.  (Md.)  252;  Richardson  v. 
Stillinger,  12  Gill  &  J.  (Md.)  477. 

Mississippi.  —  Allen  v.  H  o  p  s  o  n  , 
Freem.  (Miss.)  276;  Brewer  v.  Harris, 
2  Smed.  &  M.  (Miss.)  84.  But  see 
Learned  v.  Holmes,  49  Miss.  290. 

Missouri. —  Nelson  v.  Betts,  21  Mo. 
App.  219. 

New  fersey. — Monmouth  'County 
Mut.  F.  Ins.  Co.  V.  Hutchinson,  21 
N.  J.  Eq.  107. 

New  York. —  Fleming  v.  Slocum,  18 
Johns.  (N.  Y.)403;  Jackson  f .  Burgott, 
ID  Johns.  (N.  Y.)457. 


Virginia.  —  Haden  v.  Garden,  7 
Leigh  (Va.)  157;  White  v.  Jones,  4 
Call  (Va.)  253. 

United  States. —  Rhoades  v.  Selin,  4 
Wash.  (U.  S.)  715;  Smith  v.  Mclvers, 
9  Wheat.  (U.  S.)  532;  Briggs  v.  French, 
I  Sumn.  (U.  S.)  504;  Patton  v.  Glatz, 
56  Fed.  Rep.  367;  Jones  v.  Bolles,  9 
Wall.  (U.  S.)  364.  But  see  Knox  v. 
Smith,  4  How.  (U.  S.)  298. 

England. —  Colt  v.  Woolaston,  2  P. 
Wms.  154;  Stent  v.  Bailis,  2  P.  Wms. 
220. 

In  Maine  it  is  held  that  the  courts  of 
equity  have,  by  force  of  the  statute, 
full  equity  jurisdiction  in  the  case  of 
fraud,  limited  only  by  the  usage  and 
practice  of  chancery  courts,  concur- 
rent with  the  courts  of  law  or  exclusive 
of  them.  Taylor  v.  Taylor,  74  Me. 
582.  See  also  Simpson  v.  Warren,  55 
Me.  18. 

In  Maryland  the  county  courts  have 
concurrent  jurisdiction  with  chancery 
in  questions  of  fraud.  Gott  v.  Carr,  6 
Gill  &  J.  (Md.)  309. 

In  Massachusetts  the  Supreme  Court, 
prior  to  the  Act  of  1855,  had  no  juris- 
diction in  equity  in  the  case  of  fraud 
where  relief  was  the  direct  and  sole 
object  of  the  bill.  Such  court  could 
take  no  cognizance  of  fraud  unless  the 
question  arose  incidentally  in  a  cause 
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the  matter  will  determine  and  settle  it  finally.'  But  even  apart 
from  the  qualifications  below  given,  the  proposition  cannot  be 
taken  as  strictly  true.  Equity,  by  reason  of  its  more  extensive 
powers,  may,  and  frequently  docs,  adjudicate  matters  of  fraud 
which  the  courts  of  law  are  incompetent  to  try,  and  to  that  extent 
at  least  may  be  said  to  exercise  an  exclusive  jurisdiction.' 


in  which  the  court  had  jurisdiction. 
Goodrich  v.  Staples,  2  Cush.  (Mass.) 
258;  Whitney  v.  Stearns,  11  Met. 
(Mass.)  319;  Holland  v.  Cruft,  20  Pick. 
(Mass.)  321;  Johnson  v.  Whitwell,  7 
Pick.  (Mass.)  71.  See  also  Buck  v. 
Dovvley,  16  Gray  (Mass.)  555,  and 
Livermore  z>.  Aldrich,  5  Cush.  (Mass.) 
431,  wherein  the  court  said:  "  This 
court,  as  a  court  of  equity,  has  no 
jurisdiction  of  matters  of  fraud,  except 
when  such  matters  arise  indirectly  in 
cases  in  which  the  court  has  equity 
jurisdiction.  But  jurisdiction  in  this 
case  is  claimed  on  the  ground  of  a 
trust:  and  it  is  maintained  on  the  part 
of  the  plaintiff,  in  the  first  place,  that 
the  bill  discloses  a  resulting  trust,  or  a 
trust  by  operation  of  law." 

Converting  Fraud  into  Trust. —  Where 
the  court  of  equity  has  no  distinct 
power  in  the  matter  of  fraud,  it  cannot, 
for  the  sake  of  aiding  the  parties  in- 
jured by  fraud,  convert  the  fraud  into  a 
trust,  and  thus  support  a  bill  in  equity 
for  relief.  Mitchell  v.  Green,  10  Met. 
(Mass.)  loi. 

Change  of  La'iv. —  Where  a  statute  de- 
clared that  the  court  shall  have"  juris- 
diction in  equity  in  all  cases  of  fraud  " 
over  which  such  court  had  no  jurisdic- 
tion prior  to  the  act,  it  was  held  that 
no  cognizance  could  be  taken  of  mat- 
ters of  fraud  in  suits  commenced  after 
its  passage  and  before  it  took  efTect. 
Wheatland  v.  Lovering,  10  Gray 
(Mass.)  16. 

In  Pennsylvania  it  is  held  that  the  Su- 
preme Court  has  no  original  jurisdic- 
tion in  equity  on  the  ground  of  fraud. 
Crawford  County  v.  Pittsburgh,  etc., 
R.  Co.,  32  Pa.  St.  141. 

1.  Trippe  v.  Ward,  2  Ga.  304;  Haden 
V.  Garden,  7  Leigh  (Va.)i57.  See  also 
Planters',  etc.,  Bank  v.  Walker,  7  Ala. 
926. 

Where  the  cause  in  which  the  matter 
of  fraud  arises  is  tried  and  determined 
in  a  court  of  law,  the  court  of  equity 
cannot  take  cognizance  of  it.  Smith  v, 
M'lver,  9  Wheat.  (U.  S.)  532;  West  v. 
Wayne,  3  Mo.  16;  Garretson  v.  Cole, 
I  Har.  &  J.  (Md.)  370;  Jones  v.  Henry, 
3  Litt.  (Ky.)  427;  unless  there  be  the 
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addition  of  some  equitable  circum> 
stance  to  give  the  la:ter  jurisdiction, 
Smith  V.  M'lver,  9  Wheat.  (U.  S.)  532. 

Suit  First  Brooght  at  Law. — In  Haden 
V.  Garden,  7  Leigh  (Va.)  157,  it  was 
held  that  though  courts  of  equity 
and  courts  of  law  have  a  concurrent 
jurisdiction  in  cases  of  fraud,  yet  if  a 
suit  is  first  brought  in  a  court  of  law, 
in  which  the  question  of  fraud  may  be 
tried  and  determined,  the  party  injured 
by  the  fraud  must  make  his  defense 
there;  and  irf  he  neglects  to  do  so,  the 
court  of  equity  has  no  jurisdiction  to 
relieve  him. 

Avoiding  Judgment  by  Fraud  in  Original 
Contract. — Where  a  judgment  had  beea 
obtained  at  law,  and  the  defendant 
sought  to  avoid  that  judgment  by  a  bill 
in  chancery,  chargincr  fraud  and  ille- 
gality in  the  originar  contract,  it  was 
held  that  this  defense  might  have  been 
made  at  law,  and  that  the  judgment  at 
the  court  of  law  precluded  the  com- 
plainant from  coming  into  the  court  of 
chancery.  Allen  v.  Hopson,  Freem. 
(Miss.)  276. 

Parties  Proceeded  against  in  Different 
Courts. —  The  courts  of  the  United 
States  have  equity  jurisdiction  to  re- 
scind a  contract  on  the  ground  of  fraud 
after  one  of  the  parties  to  it  has  been 
proceeded  against  on  the  law  side  of 
the  court,  and  judgment  obtained 
against  him  for  a  part  of  the  money 
stipulated  to  be  paid  by  the  contract. 
Boyce  v.  Grundy,  3  Pet.  (U.  S.)  210. 

2.  Cummins  v.  Latham,  4  T.  B.  Mon. 
(Ky.)  97;  Myrick  v.  Jacks,  33  Ark.  425; 
Taylor  v.  Taylor,  74  Me.  582. 

In  Jones  v.  Henry,  3  Litt.  (Ky.)  427, 
it  was  held  that  where  a  court  of  law 
can  get  hold  of  the  whole  matter,  it  is 
as  competent  to  try  a  question  of  fraud 
as  a  court  of  equity. 

In  Truett  v.  Wainwright,  9  III.  419. 
it  is  held  to  be  a  well-settled  rule  that 
in  cases  of  fraud  chancery  has  always 
jurisdiction,  though  courts  of  law  may 
exercise  it  concurrently  in  all  cases  in 
which  their  powers  are  sufficient  fdr 
the  relief  sought. 

Presumption  of  Fraud. — So  it  is  held 
that  while  courts  of  law  and  equity 
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Proper  Fonun. — Where  the  fraud  is  cognizable  in  either  court,  it  is 
held  that  the  parties  should  be  referred  to  that  forum  where  jus- 
tice  can  be  most  effectually  administered  and  the  right  most 
satisfactorily  established.* 

A  Patent  for  Land  which  has  been  obtained  through  fraud  may  be 
avoided  in  either  a  court  of  law  or  of  equity.* 

2.  Where  Bemedy  at  Law  Is  Inadequate. — The  courts  in  some 
of  the  states  do  not  adopt  the  rule  of  concurrent  jurisdiction  in 
cases  of  fraud  in  its  broadest  sense,  but  base  the  jurisdiction  of 
equity  on  the  ground  of  the  inadequacy  of  the  legal  remedy. 
The  rule  recognized  by  these  courts  is  that  where  fraud  consti- 
tutes the  sole  ground   upon  which  relief  is  sought,  equity  will 


have  concurrent  jurisdiction  in  all  cases 
o(  fraud,  yet  equity  will  more  readily 
raise  and  act  upon  a  presumption  of 
fraud  than  the  courts  of  law  from  facts 
pointing  thereto.  Orton  v.  Madden, 
75  Ga.  83;  Ward  v.  Lamberth,  31  Ga. 
150. 

Aetnal  Fraud. — In  Garland  v.  Rives, 
.4  Rand.  (Va.)  282,  it  was  held  that  in 
cases  of  actual  fraud  a  court  of  equity 
has  concurrent  jurisdiction  with  a  court 
of  law  in  remedying  the  fraud,  and 
that  in  these  cases  equity  follows  the 
law,  ahid  gives  relief  to  the  same  extent 
as  a  court  of  law. 

Frand  Clearly  Established. — In  Singery 
V.  Atty.-Gen.,  2  Har.  &  J.  (Md.)  487,  it 
was  held  that  fraud  may  be  inquired 
into  as  well  at  law  as  in  equity,  and 
ihat  where  frauds  are  clearly  estab- 
lished, the  courts  of  law  and  equity  have 
concurrent  jurisdiction.  The  court  said : 
"In  some  cases  it  may  be  necessary  to 
resort  to  a  court  of  chancery,  to  compel 
a  discovery  of  facts  and  circumstances 
which  are  confined  to  the  knowledge  of 
the  parties,  in  order  to  prove  a  fraud; 
which,  it  is  believed,  is  the  only  reason 
why  the  applications  are  more  frequent, 
in  cases  of  fraud,  to  the  court  of  chan- 
cery than  to  a  court  of  law." 

Perpetual  Agreement. —  Where  an 
agreement  against  which  the  com- 
plainant in  equity  asks  relief  is  per- 
petual in  its  nature,  and  the  keeping  of 
it  on  foot  is  a  fraud  against  the  party 
complaining,  so  that  the  only  efTectual 
relief  against  it  is  to  have  it  annulled, 
the  case  is  one  for  equity  and  not  for 
law.  Jones  v.  Bolles,  9  Wall.  (U.  S.) 
364. 

Form  of  Belief  at  Law  —  Statute  of 
Frauds. —  In  Lamborn  v.  Watson,  6  Har. 
&  J.  (Md.)  252,  it  was  held  that  where 


courts  of  law  as  well  as  of  equity  have 
cognizance  of  fraud,  the  courts  of  law 
relieve  against  it  negatively  by  inquir- 
ing into  the  circumstances,  and  not  per- 
mitting the  plaintiffs  to  recover  in 
actions  brought  on  deeds  or  contracts 
fraudulently  obtained,  and  thus  virtu- 
ally annulling  such  deeds  or  contracts 
as  against  the  fraudulent  party;  but 
that  they  cannot  entertain  actions 
upon  verbal  .  contracts  within  the 
statute  of  frauds  on  the  ground  of 
fraud  in  refusing  to  perform  them. 

1.  Wingz'.  Sherrer,  77  111.  200;  Doug- 
las V.  Hartzell,  15  111.  App.  251. 

Doubtful  Cases. — Where  the  case  in 
which  the  fraud  arises  is  of  a  doubtful 
character  and  presents  a  conflict  of  evi- 
dence, it  has  been  held  that,  as  a  gen- 
eral rule,  the  parties  should  be  remitted 
to  whatever  remedy  they  may  have  at 
law,  although  equity  might  entertain 
jurisdiction.  Wing  v.  Sherrer,  77  111. 
200;  Douglas  V.   Hartzell,  15  111.  App. 

251- 

But  in  cases  where  it  is  doubtful 
whether  the  courts  of  law  can  give  re- 
lief, equity  will  entertain  jurisdiction. 
West  V.  Wayne,  3  Mo.  16;  Wheeler  v. 
Clinton  Canal  Bank,  Harr.  (Mich.)  449; 
Ankrim  v.  Woodworth,  Harr.  (Mich.) 
355.  See  also  Edsell  v.  Briggs,  20 
Mich.  429. 

2.  Garretson  v.  Cole,  i  Har.  &  J. 
(Md.)  370;  White  v.  Jones,  4  Call.  (Va.) 

253- 

But  in  Cook  v.  Carroll,  6  Md.  104,  it 
was  held  that  fraud  in  the  obtension  of 
a  patent  cannot  be  inquired  into  by  a 
court  of  law,  and  that  if  there  is  any 
fraud  or  misrepresentation  in  causing 
its  issue  it  can  be  inquired  into  only  by 
the  tribunal  that  issued  it  or  by  a  court 
of  equity. 
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take  no  cognizance  of  the  matter  if  it  appears  that  the  plaintiff 
has  a  complete  and  adequate  remedy  at  law.* 


1.  Dickinson  v.  Lewis,  34  Ala.  638; 
Knotts  V.  Tarver,  8  Ala.  743;  Russell 
V.  Little,  28  Ala.  160;  Youngblood  v. 
Youngblood,  54  Ala.  486;  Sadler  v. 
Robinson,  2  Stew.  (Ala.)  520;  Smith  v, 
Cockrell,  66  Ala.  64;  Miller  v.  Scam- 
mon,  52  N.  H.  609;  Stone  v.  Ramsey, 
4  T.  B.  Mon.  (Ky.)  237.  Compare  Shep- 
pard  V.  Iverson,  12  Ala.  97;  Patton  v. 
Glatz,  56  Fed.  Rep.  367. 

Contract  Procured  by  Fraud.  —  Where 
a  bill  sought  to  set  aside  a  contract, 
alleged  to  have  been  procured  by 
fraud,  and  also  prayed  an  injunction  to 
prevent  the  defendant  from  deriving 
benefit  from  the  contract  pending  the 
determination  of  the  question  of  fraud, 
it  was  held  that  such  bill  would  not  be 
dismissed  on  the  ground  that  the  plain- 
tiff had  an  adequate  remedy  at  law. 
Patton  V.  Glatz,  56  Fed.  Rep.  367. 

Fraud  in  Sale  of  Land. — In  Meek  v. 
Spracher,  87  Va.  162,  it  was  held  that 
where  the  ground  of  relief,  in  a  suit  by 
the  vendee  of  land  for  an  abatement  of 
the  purchase  price  on  account  of  defi- 
ciency in  the  quantity  of  the  land,  is 
that  the  vendor  fraudulently  misrepre- 
sented the  quantity  of  the  land  in  the 
tract  sold,  the  fact  that  the  plaintiff  had 
an  adequate  remedy  at  law  did  not  oust 
the  court  of  equity  of  jurisdiction,  since 
fraud  is  an  original  ground  of  equitable 
jurisdiction. 

Conspiracy  to  Defraud. — Where  a  bill 
alleged  a  conspiracy  between  the  de- 
fendants to  defraud  the  plaintiff,  and 
set  forth  acts  done  to  effectuate  the  ob- 
jects of  the  conspiracy,  it  was  held  that 
the  case  was  cognizable  in  a  court  of 
equity.  The  court  said:  "  In  the 
argument  of  the  counsel  for  the  de- 
fendants, we  are  told,  probably,  what 
was  intended  by  their  allegation  in  the 
demurrer,  that  a  good  case  for  relief 
in  equity  was  not  presented  by  the  bill, 
to  wit,  that  the  plaintiff  had  a  plain 
and  adequate  remedy  at  law;  but  in  a 
case  of  fraud  this  cannot  be  presumed, 
especially  when  a  discovery  is  prayed 
for."     Dwinal  r-.  Smith,  25  Me.  379. 

Georgia. — While  it  has  been  held  in 
Georgia  that  the  courts  of  law  and 
equity  have  a  concurrent  jurisdiction 
in  all  cases  of  fraud,  Orion  v.  Madden, 
75  Ga.  83;  Trippe  v.  Ward,  2  Ga.  304; 
McKnight  v.  Kellett,  9  Ga.  532;  juris- 
diction in  equity  seems  to  be  limited 
to  those  cases  where  the  remedy  at  law 
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is  inadequate.  Equity,  it  is  held,  will 
not  assume  jurisdiction,  even  in  cases 
of  fraud,  where  the  complainant  has  a 
complete  remedy  at  law,  especially 
where  to  assert  such  jurisdiction  would 
cause  the  main  parties  defendant  to 
litigate  out  of  the  county  of  their  resi- 
dences. Huff  V.  Ripley,  58  Ga.  ii; 
Ellis  V.  Lamar,  44  Ga.  g;  Johnson  v. 
O'Donnell,  75  Ga.  453.  See  also  Orton 
V.  Madden,  75  Ga.  83. 

In  Massachusetts,  prior  to  the  Act  of 
1877,  it  was  held  that  the  court  of 
equity  had  no  concurrent  jurisdiction 
with  courts  of  law  in  a  case  of  fraud 
where  there  was  a  complete  and  ade- 
quate remedy  at  law.  Ahrend  v.  Odi- 
orne,  118  Mass.  261;  Suter  v.  Mat- 
thews, 115  Mass.  253.  See  also  Jones 
V.  Newhall,  115  Mass.  244. 

Since  the  passage  of  that  act,  how- 
ever enlarging  the  powers  of  courts  of 
equity,  the  jurisdiction  in  equity,  it 
seems,  does  not  depend  upon  the  in- 
adequacy of  the  remedy  at  law.  Bill- 
ings V.  Mann,  156  Mass.  203;  Stratton 
V.  Hernon,  154  Mass.  310. 

In  Michigan,  where  it  is  held  that  the 
Court  of  Chancery  will  not  take  juris- 
diction of  a  case  where  there  is  a  plain 
and  adequate  remedy  at  law,  equity  is 
the  proper  forum  in  cases  of  fraud 
where  the  remedy  at  law  is  difficult 
and  doubtful.  Ankrim  v.  Woodworth, 
Harr.  (Mich.)  355.  In  Wheeler  v.  Clin- 
ton Canal  Bank,  Harr.  (Mich.)  449,  the 
court,  after  holding  that  equity  ob- 
tained jurisdiction  of  the  case  because 
of  the  doubtful  remedy  at  law,  said: 
"  Courts  of  chancery  have  also  con- 
current jurisdiction  in  cases  of  fraud." 

In  Mississippi  there  seems  to  be  a 
conflict  of  authority  on  this  point.  The 
earlier  cases  hold  that  fraud  is  equally 
cognizable  at  law  as  in  equity,  and  that 
the  only  reason  for  coming  into  equity 
is  for  discovery.  Allen  v.  Hopson, 
Freem.  (Miss.)  276;  Brewer  v.  Harris, 
2  Smed.  &  M.  (Miss.)  84;  Parham  v. 
Randolph,  4  How.  (Miss.)  435;  the 
last  case  holding  that  where  in  the  sale 
of  lands  there  has  been  fraud  on  the 
part  of  the  vendor,  the  vendee  will  not 
be  compelled  to  resort  to  an  action  at 
law  on  the  covenants  of  warranty,  on 
failure  of  title,  but  may  go  into  equity 
for  relief.  See  also  Philips  v.  Hines,  33 
Miss.  163.  In  the  later  case  of  Learned 
V.  Holmes,  49  Miss.  290,  however,  it 
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Extension  of  Jurisdiction. —  But  where  a  matter  of  fraud  which  was 
formerly  the  subject  of  exclusive  cognizance  is  brought  within 
the  jurisdiction  of  courts  of  law  by  reason  of  the  enlargement  of 
the  powers  of  the  latter,  it  is  held  that  the  jurisdiction  of  the 
courts  of  equity  is  not  ousted  because  there  is  an  adequate 
remedy  at  law.* 

Disoovery. —  Where  discovery  of  the  fraud  is  sought,  the  courts  of 
law  are  inadequate  to  furnish  relief,  and  recourse  must  be  had  to 
a  court  of  equity.' 

3.  Where  Fraud  Relates  to  Obtaining  of  "Will. —  Where  relief  is 
sought  on  the  ground  of  fraud  in  obtaining  a  will,  resort  cannot 
be  had  to  a  court  of  equity.     In  wills  of  personalty  the  probate 


was  held  that  the  mere  fact  of  fraud 
does  not  confer  jurisdiction  on  a  court 
of  equity,  but  that  equity  can  take  cog- 
nizance of  such  matter  only  where  there 
is  no  adequate  remedy  at  law. 

In  New  Hampshire  the  Superior  Court 
has  jurisdiction  in  equity  in  all  cases  of 
fraud  where  complete  and  adequate  re- 
lief cannot  be  had  at  law;  and  in  case 
of  a  fraudulent  conveyance  or  of  a 
fraudulent  incumbrance  on  the  prop- 
erty, the  remedy,  to  be  complete  and 
adequate,  must  be  such  as  to  remove 
the  fraudulent  title  or  incumbrance. 
Stone  V.  Anderson,  26  N.  H.  506;  Tap- 
pan  V.  Evans,  11  N.  H.  311.  See  also 
Stevens  v.  Williams,  12  N.  H.  246. 

In  Pennsylvania,  where  by  statute  the 
courts  of  common  pleas  were  given 
equity  jurisdiction  in  all  cases  arising 
on  the  ground  of  fraud,  it  was  held 
that  where  the  pleadings  presented  the 
single  question  whether  the  execution 
of  the  deed  was  fraudulently  procured 
by  the  grantee,  such  court  had  equity 
jurisdiction,  though  the  plaintiff  might 
have  been  entitled  to  his  action  in  eject- 
ment. Mortland  v.  Mortland,  151  Pa. 
St.  593- 

1.  Fraudulent  Receipt  of  Money. — In 
M i ssi ssifpi ,cdis,es  of  the  receipt  of  money 
by  fraudulent  contrivances  were  origi- 
nally a  sf>ecial  subject  of  chancery 
jurisdiction,  upon  the  ground  that  there 
was  an  implied  trust  on  the  part  of  the 
receiver  to  return  it;  but  courts  of  law 
now  afford  a  remedy  in  such  cases,  by 
allowing  the  plaintiff  to  recover  as  for 
money  had  and  received  to  his  use  by 
the  defendant  whenever  the  latter,  ex 
aquo  et  bona,  is  bound  to  pay  it.  It  is 
held  that  this  extension  of  the  legal 
remedy  is  no  objection  to  the  exercise 
by  the  court  of  equity  of  its  former 
jurisdiction  in  such  cases.  Philips  v. 
Hines,  33  Miss.  163. 


Fraudulent  Claim. — Where  a  claim 
against  an  estate  was  allowed,  and  the 
land  belonging  thereto  was  about  to  be 
sold  to  satisfy  the  allowance  through 
fraud  and  collusion  between  the  admin- 
istrator and  the  claimants,  it  was  held 
that  a  bill  in  equity  by  the  heirs  to  set 
aside  the  allowance  and  postpone  the 
sale  was  a  proper  remedy,  notwith- 
standing an  action  for  damages  wonld 
lie  against  the  administrator  on  his 
bond.  The  court  said:  |'  Fraud  be- 
longs to  the  original  jurisdiction 
always  exercised  by  a  court  of  equity, 
and  constitutes  its  most  ancient  founda- 
tion; and  such  jurisdiction  is  not 
ousted  because  a  remedy  exists  at  law, 
for  the  jurisdictional  powers  formerly 
possessed  by  that  court  still  continue, 
unaffected  by  the  enlargement  which 
is  taking  place  in  the  functions  of 
the  courts  of  law,  and  will  not  be  ex- 
tinguished by  anything  short  of  direct 
and  positive  prohibitory  enactment." 
Stewart  v.  Caldwell,  54  Mo.  536; 
Purdy  V.  Gault,  19  Mo.  App.  igi. 

2.  Allen  v.  Hopson,  Freem.  (Miss.) 
276;  Dwinal  v.  Smith,  25  Me.  379.  See 
also  Singery  v.  Atty.-Gen.,  2  Har.  & 
J.  (Md.)  487;  Briggs  v.  French,  i 
Sumn.  (U.  S.)504.  But  in  those  courts 
where  the  jurisdiction  of  equity  does 
not  depend  upon  the  inadequacy  of  the 
legal  remedy,  discovery  is  not  neces- 
sary to  give  equity  cognizance.  Jones 
V.  Bolles,  9  Wall.  (U.  S.)  364;  Mann  v. 
Appel,  31  Fed.  Rep.  378. 

Discovery  Attainable  at  Law. — Where 
the  means  of  obtaining  the  truth,  at- 
tainable in  equity  by  a  bill  for  discov- 
ery, are  furnished  by  the,  statute  in 
its  provisions  for  compelling  the  oath 
of  the  party  to  the  cause,  it  is  un- 
necessary to  resort  to  a  court  of 
equity.  Miller  v,  Scammon,  52  N.  H. 
609. 


680 


Volume  IX. 


By  Whom  Alleged. 


FRA  UD. 


B7  Whom  Alleged. 


court  is  the  proper  forum  for  relief,  and  in  wills  of  real  estate  the 
courts  of  common  law.* 

II.  By  Whom  Alleged  —  The  Party  Iiyured. — Wherever  fraud  is 
made  the  ground  for  an  action  or  a  defense,  it  must  be  set  up 
by  a  party  who  has  been  injured  thereby,*  and  cannot  be  alleged 
by  a  stranger  to  the  transaction  in  which  the  fraud  arose,'  nor 
will  relief,  either  at  law  or  in  equity,  be  granted  at  the  instance 
of  a  party  who  has  participated  in  the  fraud.* 


1.  See  for  a  full  discussion  of  this 
subject,  the  article  Wills. 

2.  Comstock  v.  Ames,  3  Keyes 
(N.  Y.)  357;  Bartholomew  v.  Bentley, 
15  Ohio  660;  Benzein  v.  Lenoir,  i  Dev. 
Eq.  (N.  Car.)  225 ;  TurnbuU  v.  Gadsden, 
2  Strobh.  Eq.  (S.  Car.)  14;  Waterbury 
V.  Andrews,  67  Mich.  2S1;  Crane  v. 
Reeder,  25  Mich.  303;  Allenspach  v. 
Wagner,  9  Colo.  127.  See  also  Wood- 
roof  V.  Howes,  88  Cal.  184;  Haden  v. 
Garden,  7  Leigh  (Va.)  157.  Consult 
also  upon  this  subject  the  articles 
Creditors'  Bills  and  Fraudulent 
Conveyances,  vol.  5,  p.  388;  Rescis- 
sion AND  Cancellation. 

Suit  by  Pre-emption  Claimant. — Where 
a  pre-emption  claimant  applied  to  a 
court  of  equity  to  enforce  his  pre-emp- 
tion claim  against  parties  in  possession 
claiming  under  the  legal  title,  it  was 
held  that  they  might  set  up  the  fraud 
of  the  complainant  in  establishing  the 
pre-emption  right,  though  their  interest 
in  the  subject  was  acquired  subsequent 
to  the  fraud.  Lytle  v.  State,  17  Ark. 
608. 

Hnsband  and  Wife. — Where  a  husband 
persuaded  his  wife  to  execute  a  note 
and  mortgage,  for  the  purchase  price 
of  a  patent  right  sold  to  him  and  falsely 
represented  by  the  vendor  to  be  valu- 
able, by  repeating  to  her  such  repre- 
sentation, it  was  held  that  as  she  was 
the  party  most  injured  by  the  vendor's 
fraud,  she  had  a  right  to  complain  of 
it.  Waterbury  v.  Andrews,  67  Mich. 
2S1. 

The  Son  of  a  Deceased  Grantor  has  a 
right  to  file  a  bill  to  vacate  the  deed  of 
such  grantor  for  fraud,  where,  if  the 
deed  is  vacated,  he  is  entitled  under 
the  will  of  the  grantor  to  an  interest  in 
the  property  embraced  in  the  deed. 
Canton  v.  McGraw,  67  Md.  583. 

The  Distribntees  of  a  deceased  person 
may  maintain  a  bill  in  equity  to  im- 
peach and  set  aside  a  deed  of  gift  of 
personal  estate,  made  by  the  decedent 
in  his  lifetime,  as  fraudulent;  and  the 
court  may,   at   their  suit,   declare  the 


deed  fraudulent  and  annul  it;  but 
the  subject  itself  can  only  be  decreed 
to  the  personal  representative  of  the 
deceased,  or  to  the  distributees  in  a  case 
in  which  the  personal  representative  is 
a  party.  Samuel  v.  Marshall,  3  Leigh 
(Va.)  567. 

Guaidian  or  Committee. — Where  fraud 
in  procuring  a  release  from  a  judgment 
was  practiced  by  the  judgment  plain- 
tiff upon  the  judgment  defendant,  and 
the  latter,  since  the  execution  of  such 
release,  had  been  duly  declared  of  un- 
sound mind,  it  was  held  that  the  fraud 
could  be  pleaded  in  his  behalf  by  his 
guardian  or  committee.  Wray  v. 
Chandler,  64  Ind.  146. 

3.  Comstock  v.  Ames,  3  Keyes  (N. 
Y.)  357,  holding  that  a  fraud  upon  one 
does  not  form  a  claim  on  behalf  of  a 
stranger  to  the  transaction  not  claim- 
ing under  the  party  defrauded.  See 
also  Marvin  v.  Schilling,  12  Mich.  356. 

Adverse  Claimant  in  i^ectment. — 
Where,  in  an  action  of  ejectment,  the 
plaintiff  claimed  under  a  deed  from  the 
State  Board  of  Escheats,  it  was  held 
that  evidence  on  behalf  of  the  defend- 
ants claiming  adversely  thereto  was  not 
admissible  to  show  that,  in  the  sale 
and  conveyance  by  such  board  to  the 
plaintiff,  a  fraud  was  committed  upon 
the  state;  since  an  adverse  claimant 
cannot  raise  the  question  of  fraud  in  a 
conveyance  to  which  he  is  a  stranger, 
the  party  injured  by  the  fraud  being 
alone  entitled  to  complain  of  it.  Crane 
V.  Reeder,  25  Mich.  303. 

4.  Depuy  v.  Williams,  26  Cal.  309; 
Warburton  v.  Aken,  i  McLean  (U.  S.) 
460;  Creath  v.  Sims,  5  How.  (U.  S.) 
192;  Bartle  v.  Nutt,  4  Pet.  (U.  S.)  184. 
See  also  Cunningham  v.  Shields,  4 
Hayw.  (Tenn.)  44;  Wilson  v.  Bird,  28 
N.  J.  Eq.  352. 

An  Administrator  cannot  set  out  the 
fraud  of  his  intestate  to  defeat  an  action 
originally  commenced  against  him. 
Prater  v.  Frazier,  11  Ark.  249. 

Fraudulent  Combination. — Where  the 
plaintiff  and  defendant  were  parties  to 
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Judgment. — Where  a  judgment  has  been  fraudulently  or  collu- 
sively  obtained,  such  judgment  may  be  set  aside  at  the  instance 
of  the  party  against  whom  it  was  rendered.* 

HL  Against  Whom  Alleged  —  1.  In  General.  —  The  proper 
party  defendant  in  an  action  for  fraud  is,  of  course,  the  party 
practicing  it.' 

2.  Joinder  of  Defendants.  —  While  it  has  been  held  unnecessary 
that  all  the  parties  charged  with  fraud  should  be  joined  as  defend- 
ants in  an  action  therefor,'  it  is  certainly  proper,*  and  perhaps 

mortgage  its  property  to  pay  for  the 
same  and  prevent  any  litigation  in  the 
corporation's  name,  it  was  held  in  an 
action  by  a  stockholder  for  the  fraud 
that  the  corporation  should  be  joined 
as  a  defendant,  but  that  it  was  not  ne- 
cessary to  join  as  defendants  the  di- 
rectors who  participated  in  the  fraud. 
Woodroof  V.  Howes,  88  Cal.  184. 

Conspiracy  to  Commit  Fraud. —  In 
Cramer  v.  Hernstadt,  41  Tex.  614,  it 
was  held  that  where  several  defendants 
have  participated  in  a  conspiracy  to 
commit  a  fraud,  that  fact  of  itself  was 
not  a  sufficient  link  to  render  them  lia- 
ble to  be  joined  in  the  same  action,  no 
privity  being  shown  to  exist. 

Party  Entitled  to  Eelief  Hade  Defendant. 
—  Where  a  grant  was  obtained  with 
knowledge  of  the  fact  that  the  land  had 
been  before  granted,  it  was  held  that 
the  court  of  equity  would  act  although 
the  party  entitled  to  relief  was  made 
defendant  with  the  fraudulent  grantee; 
especially  where  the  bill  was  filed  many 
years  before,  when  the  North  Carolina 
equity  system  was  imperfect  and  the 
practice  little  understood.  Benzein  v. 
Lenoir,  i  Dev.  Eq.  (N.  Car.)  225. 

5.  Crane  v.  Hirshfelder,  17  Cal.  467; 
Atty.-Gen.  v.  Cradock,  3  Myl.  &  C.  85. 
And  see  upon  this  point  the  article 
Creditors'  Bills  and  Fraudulent 
Conveyances,  vol.  5,  p.  544. 

In  Raynor  z*.  Mintzer,  67  Cal.  159,  it 
was  held  that  the  participants  in  the 
fraud,  and  all  persons  claiming  an  in- 
terest in  the  property  through  or  by 
means  of  the  transaction  in  question, 
may  be  joined  as  parties  defendant. 

In  Purdy  v.  Gault,  19  Mo.  App.  191, 
it  was  held  that  where  fraudulent  con- 
duct requires  investigation,  the  party 
participating  in  it  should  be  made  a 
party  defendant,  and  especially  when 
he  is  disqualified  as  plaintiff  by  reason 
of  his  fraudulent  co-operation  with 
others  in  the  violation  of  his  trust. 
Citing  Gaylords  v.  Kelshaw,  i  Wall. 
(U.  S.)  81. 


a  combination  to  defraud  the  Govern- 
ment of  the  United  States,  and  the  de- 
fendants, in  the  execution  of  the  fraud- 
ulent purposes,  received  money  from 
the  United  .States  in  the  name  of  the 
plaintiff,  and  acting  ostensibly  as  his 
agent,  no  action  can  be  maintained  by 
the  plaintiff  for  the  recovery  of  the 
money  so  received.  Boyd  v,  Barclay, 
I  Ala.  34. 

1.  Purdy  V.  Gault,  19  Mo.  App.  191; 
Mayberry  v.  McClur?:,  51  Mo.  256; 
Miles  V.  Jones,  28  Mo.  87.  See  the 
article  Bills  to  Impeach  Decrees,  vol. 
3,  p.  607. 

Judgment  Procured  by  Fraud  upon 
Grantor. — In  Whitney  v.  Kelley,  94  Cal. 
146,  it  was  held  that  a  grantee  whose 
grantor  had  been  previously  adjudged 
not  to  be  the  owner  of  the  land  at- 
tempted to  be  conveyed,  who  was  out 
of  possession,  and  who  was  not  him- 
self a  party  to  the  suit  in  which  the 
judgment  was  rendered, could  not  main- 
tain a  suit  in  equity  to  set  aside  a  judg- 
ment on  the  ground  that  it  was  obtained 
by  fraud  practiced  upon  his  grantor. 

2.  Benzein  v.  Lenoir,  i  Dev.  Eq.  (N. 
Car.)  225.  See  also  infra.  III.  2.  Joind,  r 
of  Defendants. 

3.  Seddon  v.  Connell,  10  Sim.  79, 
holding  that  where  a  bill  is  filed  for  re- 
lief in  respect  of  a  fraud  alleged  to  have 
been  committed  by  several  persons,  it 
is  not  necessary  that  all  the  persons 
charged  with  the  fraud  should  be  made 
defendants. 

Fraud  by  Stockholders  in  Sale  of  Stock. — 
Where  certain  stockholders  of  a  cor- 
poration, who  were  bound  to  make  cer- 
tain payments  necessary  for  the  pro- 
lection  of  the  corporate  interests, 
received  stock  to  be  sold  and  the  pro- 
ceeds applied  to  the  payment,  and  ap- 
propriated the  payments  to  their  own 
use,  and,  by  means  of  their  control  over 
the  corporation  and  for  the  purpose  of 
defrauding  the  other  stockholders,  in- 
duced the  corporation  to  assume  the 
debt     without     consideration,    and    to 
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even  necessary,  that  those  who  have  actively  engaged  in  the  com- 
mission of  it  should  be  so  joined.*  This  is  true,  even  though  the 
fraud  consists  in  a  series  of  acts,  and  the  gains  realized  thereby 
are  several.* 

Joinder  of  Corporation. — In  an  action  for  the  fraud  of  stockholders 
or  agents  of  a  corporation,  acting  in  their  representative  capacity, 
the  corporation  should  be  made  a  party  defendant.' 


Execution  of  Will. — A  person  who  is 
charged  with  fraudulently  procuring 
the  execution  of  a  will  in  favor  of  an 
infant  is  a  proper  party  to  a  bill  for 
the  purpose  of  setting  aside  such  will, 
although  he  has  no  interest,  and  may 
be  charged  with  costs.  Brady  v.  Mc- 
Cosker,  i  N.  Y.  214.  affirining  McCos- 
ker  V.  Brady,  i  Barb.  Ch  .(N.   Y.)  329. 

A  Bankrupt  who  had  been  engaged  in 
a  fraudulent  transaction  may  be  made 
a  party  to  a  bill  for  discovery ;  but  if  the 
discovery  is  ancillary  to  the  relief  im- 
properly sought  against  him  he  may 
demur,  and  the  delivery  up  of  docu- 
ments which  the  bankrupt  only  holds 
for  his  assignee  is  not  relief  in  respect 
of  which  it  is  necessary  to  make  him  a 
party.  Gilbert  v.  Lewis,  r  DeG.  J.  & 
S.  38. 

Executor  of  Defrauding  Party. — J.  S. 
and  H.  S.,  who  were  confidential  agents 
of  a  company,  conspired  together  to  de- 
press the  selling  price  of  the  shares  by  a 
system  of  false  accounts  and  conceal- 
ment, in  order  that  they  might  purchase 
them  at  an  undervalue.  By  reason  of 
this  scheme,  fifty-five  shares  belonging 
to  G.  were  sold  much  belovv  their  real 
value,  fifteen  to  J.  S.  and  forty  to  H.  S. 
The  executor  of  G.,  upon  discovering 
the  frauds  which  had  been  practiced, 
filed  his  bill  against  the  executor  of  J. 
S.  and  the  executors  of  H.  S.  for  relief 
in  respect  of  all  the  shares.  The  repre- 
sentative of  J.  S.  demurred  for  want  of 
equity  and  multifariousness.  It  was 
held  that  although  J.  S.  derived  no 
benefit  from  the  sale  of  the  forty  shares 
at  an  undervalue,  yet  as  he  stood  in  a 
fiduciary  position  towards  the  share- 
holders, and  was  a  party  to  the  fraud, 
he,  as  well  as  H.  S.,  was  liable  to  G. 
for  the  real  value  of  the  shares,  and 
that  his  executor  was  a  proper  party  to  a 
suit  in  respect  of  them.  Walsham  v. 
Stainton,  i  DeG.  J.  &  S.  678. 

1.  Party  Profiting  "by  Fraud. — In  an 
action  to  set  aside  the  proceedings 
under  a  judgment  for  the  sale  of  in- 
fants' real  estate,  it  was  held  that  the 
party  to  the  proceedings  who  was  al- 


leged to  have  profited  by  the  fraud  was  a 
necessary  party.  Wiedersum  v.  Nau- 
mann,  10  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  149. 

Cancellation  of  Notes. — In  Alexander  v. 
Katte,  10  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 449, 
where  an  action  was  brought  to  restore 
notes  alleged  to  have  bieen  canceled 
in  pursuance  of  a  wrongful  scheme, 
to  which  the  defendant  was  not  a  party, 
but  of  which  he  was  cognizant  and 
from  which  he  derived  a  benefit,  it  was 
held  that  the  parties  to  that  scheme 
were  proper  and  necessary  parties,  and 
that  the  absence  of  such  parties  could 
be  taken  advantage  of  by  demurrer. 

2.  Andrews  v.  Pratt,  44  Cal.  309  \cit-. 
ing  Ward  v.  Northumberland,  2  Anstr. 
469;  Fellows  V.  Fellows,  4  Cow.  (N.  Y.) 
682;  Brinkerhoff  v.  Brown,  6  Johns. 
Ch.  (N.  Y.)  139]. 

3.  Woodroof  v.  Howes,  88  Cal.  184. 
See  also  the  article  Stock  and  Stock- 
holders. 

Fraudulent  Sale  of  Property. — Where  a 
bill  was  filed  by  stockholders  to  enjoin 
the  setting  up  of  a  claim  for  purchase 
money,  against  the  lands  of  a  com- 
pany whose  capital  stock  was  divided 
into  shares,  the  ground  of  the  bill  being 
that  the  party  then  setting  up  the 
claim  had  induced  the  complainants  to 
buy  their  shares  by  fraudulently  repre- 
senting that  the  property  sold  to  the 
company  was  unencumbered  and  that 
he  had  no  interest  in  it  —  the  agents  of 
the  company  also  joining  in  such 
fraud  —  it  was  held  that  the  company 
might  be  properly  made  a  defendant, 
though  no  relief  was  prayed  fof  against 
it,  but  rather  relief  in  its  favor.  Jones 
V.  Bolles,  9  Wall.  (U.  S.)  364. 

Public  Officer  of  Joint-Stock  Bank. — 
Where  A  filed  a  bill  against  a  public 
officer  of  a  joint-stock  bank,  alleging 
that  the  plaintiff  had  been  induced  to 
purchase  five  hundred  shares  in  the 
bank  by  fraudulent  representations 
made  by  the  director,  it  was  held,  that 
as  the  litigation  was  between  one  mem- 
ber of  the  partnership  as  such,  and  the 
other  members  as  such,  the  public  offi- 
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Parties  Interested. — Where  a  suit  in  equity  is  brought  for  property 
which  has  been  obtained  by  fraud,  all  the  parties  who  have  an 
interest  in  such  property  should  be  made  defendants  in  the  suit.* 

rV.  How  Pleased — 1.  Necessity  for  Alleging  Fraud — in  General. — 
Fraud  is  never  presumed,  and  in  order  to  entitle  a  party  to  relief 
either  at  law  or  in  equity  on  that  ground,  it  is  essential  that  the 
fraud  be  distinctly  alleged  in  the  pleadings  so  that  it  may  be 
put  in  issue  and  evidence  thereof  given.  This  rule  is  applicable 
as  well  to  the  pleadings  of  the  plaintiff  as  to  those  of  the 
defendant.'     In  the  absence  of  such  an  allegation,  evidence  of 


cer  was  improperly  made  a  party  as 
representing  the  company,  and  a  de- 
murrer by  him  was  allowed.  Seddon 
V.  Connell,  lo  Sim.  60. 

Beceiver.  —  In  a  proceeding  against 
parties  as  fraudulent  associates  under 
pretense  of  a  corporation,  it  was  held 
unnecessary  to  join  as  defendants  the 
receiver  previously  appointed  in  the 
suit  against  them  as  a  corporation, 
Wheeler  v.  Clinton  Canal  Bank,  Harr. 
(Mich.)  449. 

1.  Raynor  v.  Mintzer,  67  Cal.  159. 
See  also  upon  this  subject  the  article 
Creditors'  Bills  and  Fraudulent 
Conveyances,  vol.  5,  p.  539,  et  seq. 

Where  the  son  of  a  deceased  grantor 
files  a  bill  to  vacate  the  deed  of  such 
grantor  for  fraud,  his  brothers  and  sis- 
ters who  will  have  an  interest  with 
him  under  their  father's  will  in  the 
property  covered  by  the  deed,  if  it  is 
vacated,  and  the  grantee  in  the  deed, 
together  with  her  husband,  are  proper 
parties  defendant  to  the  suit.  Canton 
V.  McGraw,  67  Md.  583. 

The  Payee  of  a  promissory  note  is  a 
necessary  party  to  a  bill  in  chancery 
against  the  holder,  alleging  want  of 
consideration  for  the  note,  and  fraud 
in  relation  to  its  transfer.  Elston  v. 
Blanchard,  3  111.  420. 

2.  California. —  Wetherly  v.  Straus, 
93  Cal.  283. 

Colorado. —  Arthur  v.  Card,  3  Colo. 
App.  133;  Tucker  v.  Parks,  7  Colo.  62; 
DeVotie  v.  McGerr,  15  Colo.  467. 

Connecticut. —  Brainerd  v.  Arnold,  27 
Conn.  617;  Dean  v.  Mason,  4  Conn. 
428;  Crocker  v.  Higgins,  7  Conn.  342. 

Florida.  —  Deans  v.  Wilcoxson,  25 
Fla.  980. 

Illinois. —  Burlock  v.  Cook,  20  111. 
App. 154;  Fitzpatrick  z/.Beatty,  6  111.  454. 

Indiana. — Jenkins  v.  Long,  19  Ind. 
28;  Farmer  v.  Calvert,  44  Ind.  209; 
Fankboner  v.  Fankboner,  20  Ind.  62; 
Thomas  v.  Ruddell,  66  Ind.  326. 


loioa. — Root  V.  Schaffner,  39  Iowa 
375;  Gray  v.  Earl,  13  Iowa  188. 

Kentucky.  —  Coffman  v.  AUin,  Litt. 
Sel.  Cas.  (Ky.)  201 ;  Booth  v.  Booth,  3 
Litt.  (Ky.)  58;  Coleman  v.  McKinney, 

3  J.  J.  Marsh.  (Ky.)  246. 

Maryland.  —  Wesley  v.  Thomas,  6 
Har.  &  J.  (Md.)  24;  Grove  v.  Rentch, 
26  Md.  367;  Watkins  v.  Stockett,  6 
Har.  &  J.  (Md.)  435;  Timms  v.  Shan- 
non, 19  Md.  296. 

Michigan.  —  Holcomb  v.  Noble,  69 
Mich.  396. 

Missouri. —  Martin  v.  Lutkewitte,  50 
Mo.  58, 

Nebraska.  —  Hamilton  v.  Ross,  23 
Neb.  630;  Turner  v.  Killian,  12  Neb. 
580. 

New  York. —  Gouverneur  v.  Elmen- 
dorf,  5  Johns.  Ch.  (N.  Y.)  79;  East 
River  Nat.  Bank  v.  Adams,  (Supreme 
Ct.)  21  N.  Y.  St.  Rep.  880;  Bailey  v. 
Ryder,  10  N.  Y.  363;  Evertson  v. 
Miles,  6  Johns.  (N.  Y.)  138;  James  v. 
McKernon,  6  Johns.  (N.  Y.)  543;  For- 
syth V.  Clark,  3  Wend.  (N.  Y.)  637; 
Smith  V.  Long,  9  Daly  (N.  Y.)  429. 

Oregon. — Keel  v.  Levy,  19  Oregon 
450. 

Pennsylvania. —  Johnson's  Appeal,  9 
Pa.   St.  416;  M'Crelish  v.  Churchman, 

4  Rawle  (Pa.)  26. 

Texas. —  Irion  v.  Mills,  41  Tex.  316; 
Horan  v.  Long,  11  Tex.  230;  Mer- 
chants' Nat.  Bank  v.  Barker,  8  Tex. 
Civ.  App.  332;  Houx  V.  Blum,  9  Tex. 
Civ.  App.  588. 

Virginia. —  Knibb  v.  Dixon,  i  Rand. 
(Va.)  249. 

United  States. —  Patton  v.  Taylor,  7 
How.  (U.  S.)  132;  Very  v.  Levy,  13 
How.  (U.  S.)  345;  Voorhees  v.  Bone- 
steel,  16  Wall.  (U.  S.)  16;  Noonan  v. 
Lee,  2  Black  (U.  S.)  499.  See  also 
Knox  V.  Smith,  4  How.  (U.  S.)  298. 

Fraudulent  Assignment.  —  In  East 
River  Nat.  Bank  v.  Adams,  (Supreme 
Ct.)  21  N.  Y.  St.  Rep.  880,  it  was  held 
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fraud  will  not  be  received  at  the  trial.* 

2.  Denial  of  Fraud  in  Equity. — Where  a  bill  in  equity  contains 
an  allegation  of  fraud,  it  is  a  general  rule  that  such  allegation 
must  be  denied  by  answer,  and  a  general  demurrer  will  not  be 
allowed.*     But  if  the  bill  in  which  the  fraud  is  charged  presents 


that  the  plaintiff  could  not  be  per- 
mitted, in  the  absence  of  the  general 
allegation  of  fraud,  to  give  evidence  of 
specific  fraudulent  acts  not  alleged  in 
the  complaint,  for  the  purpose  of  de- 
feating an  assignment. 

In  an  Action  of  Assumpsit  on  a  war- 
ranty in  the  sale  of  a  chattel,  where 
the  declaration  assigned  as  a  breach 
that  the  defendant,  contriving  to  injure 
the  plaintiff,  did  not  perform  his  under- 
taking, but  craftily  deceived  the  plain- 
tiff in  this,  etc.,  but  contained  no  sub- 
stantive allegation  of  fraud,  it  was  held 
that  proof  of  fraud  was  inadmissible  to 
support  such  declaration.  Dean  v. 
Mason,  4  Conn.  428. 

Warranty  in  Sale  of  Chattels.— Where 
upon  a  warranty  express  or  implied 
in  the  sale  of  chattels,  the  plaintiff 
grounds  his  action  on  deceit  or  fraud 
in  the  sale,  and  not  in  a  breach  of  con- 
tract, it  is  held  that  the  deceit  or  fraud 
must  be  substantially  alleged  in  the 
declaration,  otherwise  no  proof  of 
fraud  is  admissible.  Evertson  v. 
Miles,  6  Johns.  _(N.  Y.)  138. 

Notice  of  Special  Matter. — Under  the 
plea  of  payment  to  a  scire  facias  on  a 
mortgage  with  notice  of  special  matter, 
it  is  held  that  if  the  defendants  intend 
to  insist  on  fraud  in  fact,  it  is  not  suffi- 
cient to  allege,  in  the  notice  of  special 
matter,  facts  from  which  an  inference 
of  moral  fraud  may  be  drawn.  The 
alleged  fraud  should  be  charged  in  the 
notice.  M'Crelish  v.  Churchman,  4 
Rawle  (Pa.)  26. 

Release  Obtained  by  Fraud.  —  But 
where,  in  an  action  for  conversion,  the 
plaintiff  offered  to  prove  that  a  release 
pleaded  in  defense  had  been  procured 
by  fraud,  it  was  held  that  the  exclusion 
of  the  proof  on  the  ground  that  fraud 
was  not  stated  in  the  pleading  was 
error.  Jackson  v.  Brown,  76  Hun 
(N.  Y.)4i. 

1.  See  the  cases  cited  in  the  preced- 
ing note.  But  upon  this  question  the 
cases  are  not  harmonious.  Thus  in  In- 
diana it  was  held  in  two  early  common- 
law  cases  that  evidence  of  fraud  could 
be  given  under  the  general  issue.  Jen- 
kins V.  Long,  19  Ind.  28;  Ausem  v. 
Byrd,  6  Ind.  475. 


And  so  it  has  been  held  that  where 
an  action  is  brought  upon  a  specialty, 
fraud  in  obtaining  such  instrument 
may  be  given  in  evidence  under  the 
general  issue.  Armstrong  v.  Hall,  i 
N.  J.  L.  207;  Saunders  v.  Stotts,  6 
Ohio  380;  McClintick  v.  Johnston,  i 
McLean  (U.  S.)  414.  So  in  an  action 
upon  a  promissory  note,  or  for  a  sum 
certain,  it  has  been  held  that  facts  tend- 
ing to  establish  fraud  may  be  given  in 
evidence  under  the  general  issue. 
Brewer  v.  Harris,  2  Smed.  &  M.  (Miss.) 
84;  Cohee  v.  Cooper,  8  Blackf.  (Ind.) 

In  New  Jersey  it  was  held  that  fraud 
may  be  given  in  evidence  by  a  defend- 
ant under  the  general  issue,  without 
giving  previous  notice,  as  provided  by 
statute;  or  where  facts  are  intermixed 
with  matter  of  law,  may  be  pleaded 
specially,  or  notice  be  given  under  the 
statute;  and  that  if  no  notice  be  given, 
the  particulars  must  be  opened  to  the 
court  at  the  time  of  the  trial,  that  it 
may  see  whether  they  amount  to  fraud. 
Tillou  V.  Britton,  9  N.  J.  L.  120.  See 
also  Armstrong  v.  Hall,  i  N.  J.  L.  207. 

Special  Flea  Amounting  to  General 
Issue. — A  special  plea  averring  fraud 
is  not  bad  because  it  amounts  only  to 
the  general  issue,  for  strictly  the  alle, 
gation  of  fraud  can  only  be  introduced 
through  or  by  means  of  special  plead- 
ing. Cummings  v.  Boyd,  83  Pa.  St. 
372. 

Constructive  Fraud.  —  In  Bickle  v. 
Irvine,  9  Mont.  251,  it  was  held  that 
the  facts  constituting  constructive 
fraud  are  not  admissible  under  a  gen- 
eral denial  in  the  answer. 

2.  Niles  V.  Anderson,  5  How.  (Miss.) 
365;  Stovall  V.  Northern  Bank,  5  Smed. 

6  M.  (Miss.)  17;  Ross  V.  Duncan, 
Freem.  (Miss.)  587;  Walker  v.  Gilbert. 

7  Smed.  &  M.  (Miss.)  456;  Morton  v. 
Grenada  Male,  etc..  Academies,  8 
Smed.  &  M.  (Miss.)  773 ;  Memphis,  etc., 
R.  Co.  V.  Neighbors,  51  Miss.  413; 
Watkins  v.  Clifton  Hill  Land  Co.,  91 
Tenn.  683;  Bertine  v.  Varian,  i  Edw. 
Ch.  (N.  Y.)  343;  Carroll  v.  Potter, 
Walk.  (Mich.)  355.  See  also  infra,  V. 
Insufficiency  of  Allegation  —  How  Ad- 
vantage Taken.     And  see  in  general  the 
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no  ground  for  relief,  it  need  not  be  answered.*  Where  the  facts 
constituting  the  alleged  fraud  are  set  out  in  the  bill,  every  allega- 
tion from  which  fraud  can  be  inferred  should  be  answered.* 

3.  What  Particularity  Required — a.  In  General  —  Facts  must  be 
suted. —  In  alleging  fraud,  it  is  well  settled  both  at  law  and  in 
equity  that  the  mere  general  averment,  without  setting  out  the 
facts    upon    which    the    charge    is    predicated,    is    insuflficient.^ 


article  Answers  in  Equity  Pleading, 
vol.  I,  p.  8S3. 

Combination  to  Defrand.  —  Where  the 
complainant's  bill  charged  a  combina- 
tion to  cheat  and  defraud  the  complain- 
ant, and  the  defendant  filed  a  general 
demurrer  to  the  bill,  it  was  held  that 
the  demurrer  to  that  part  of  the  bill 
charging  the  defendant  with  a  combi- 
nation to  cheat  and  defraud  was  bad 
inasmuch  as  the  allegation  of  fraud  re- 
quired an  answer.  Shearer  v.  Shearer, 
50  Miss.  113. 

1.  Walker  v.  Gilbert,  7  Smed.  &  M. 
(Miss.)  456;  Morton  v.  Grenada  Male, 
etc..  Academies,  8  Smed.  &  M.  (Miss.) 
773;  Box  V.  Stanford,  13  Smed.  &  M. 
(Miss.)  93. 

Parol  Sale  of  Land.  —  Thus  where  a 
bill  to  enforce  a  parol  sale  of  land 
charged  the  defendant  with  fraudu- 
lently refusing  to  reduce  the  agreement 
to  writing,  though  it  was  part  of  the 
contract  that  it  should  be  so  reduced, 
it  was  held  that  such  bill  might  be  de- 
murred to  without  an  answer  to  the 
charge  of  fraud.  Box  v.  Stanford,  13 
Smed.  &  M.  (Miss.)  93. 

Fraod  Charged  as  Conclusion  of  Law. — 
When  fraud  is  charged  as  a  conclusion 
of  law  from  a  particular  state  of  facts 
set  out,  it  is  held  that  the  reason  of  the 
application  of  the  rule  fails  and  that 
the  charge  of  fraud  need  not  be  an- 
swered. Ross  V.  Duncan,  Freem. 
(Miss.)  587. 

8.  Gray  v.  Regan,  23  Miss.  304.  See 
also  infra,  IV.  3.  What  Particularity 
Required. 

Denial  by  Plea  Insoi&oient. — Where 
the  alleged  fraud  set  up  in  defense  of 
a  bill  consists  of  a  variety  of  circum- 
stances, it  was  held  that  it  should  be 
taken  advantage  of  by  answer  and  not 
by  plea.  Carroll  v.  Potter,  Walk. 
(Mich.)  355. 

In  Crawley  v.  Timberlake,  i  Ired. 
Eq.  (N.  Car.)  349,  Ruffin,  Ch.  J.,  said: 
"  ft  is,  perhaps,  not  entirely  settled,  in 
what  way,  as  the  most  proper,  those 
circumstances  of  fraud  or  surprise, 
when  alleged  in  the  bill,  are  to  be  met 


by  the  defendant.  As  the  nature  of  a 
plea,  generally  speaking,  is  to  admit 
the  bill  and  allege  some  short  point, 
upon  which,  if  issue  be  joined  and 
found  for  the  defendant,  the  cause  is 
at  an  end,  it  has  been  doubted,  whether 
a  plea  should  be  extended  to  the  par- 
ticular circumstances  stated  in  avoid- 
ance, in  the  bill;  and  whether  those 
matters  be  not  the  proper  subjects  of 
an  answer.  Yet  by  some  it  seems  to 
have  been  thought,  that  every  plea 
must  be  perfect  in  itself,  so  as  to  con- 
tain a  complete  bar  to  the  bill,  and, 
therefore,  ought  to  contain  full  nega- 
tive averments  touching  the  particular 
circumstances,  on  which  the  claim  to 
relief  against  the  instrument  rests.  It 
seems,  however,  at  least  necessary,  ac- 
cording to  Lord  Eldon's  opinion  in 
Bayley  v.  Adams,  6  Ves.  Jr.  586,  that 
those  charges  must  be  met  by  general 
averments  in  the  plea  and  that  sup- 
ported by  particular  denials  in  an  an- 
swer; so  that,  in  some  way,  all  the 
equitable  grounds  for  impeaching  the 
release  shall  be  denied." 

How  Advantage  Taken. —  If  a  bill  in 
equity  charges  fraud  specifically,  and 
the  answer  contains  only  a  general 
denial  of  the  fraud,  it  is  held  that  the 
charges  are  not  to  be  taken  as  true  and 
the  defendant  estopped  to  disprove 
them,  but  that  the  plaintiff  should  ex- 
cept to  the  answer  for  want  of  particu- 
larity. Parkman  v.  Welch,  19  Pick. 
(Mass.)  231. 

3.  Sufficient  Complaint.  —  A.  one  of 
the  defendants,  placed  in  the  hands  of 
B,  the  other  defendant,  an  attorney,  a 
small  claim  against  C,  on  which  B 
brought  a  suit  before  a  justice  of  the 
peace.  After  the  writ  was  served  C 
called  on  A  and  paid  him  a  less  sum 
than  the  full  amount  of  the  claim, 
which  A  agreed  to  accept  in  full  of  the 
debt  and  costs,  and  gave  him  a  receipt 
in  full  therefor.  On  the  return  day  of 
the  writ  C  did  not  appear,  and  B  took 
a  judgment  by  default  for  the  whole 
amount  of  the  claim.  In  a  suit 
brought  by  C  for  an  injunction  against 
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Whether  the  fraud  be  alleged  in  the  declaration,  complaint,  or 
bill,  or  set  up  by  way  of  defense  in  the  plea,  answer,  or  replica- 
tion, it  is  essential  that  the  facts  and  circumstances  which  consti- 
tute it  should  be  set  out  clearly,  concisely,  and  with  sufficient 
particularity  to  apprise  the  opposite  party  of  what  he  is  called 
upon  to  answer.* 


the  enforcement  of  the  judgment,  alleg- 
ing the  above  facts,  and  charging  fraud 
in  the  matter,  it  was  held  that  the  alle- 
gations of  the  complaint  were  suffi- 
cient.    Gates  V.  Steele,  58  Conn.  316. 

Insufficient  Allegations. — Where  a  bill 
stated  that  by  fraudulent  collusion  be- 
tween the  defendants,  colluding  and 
confederating  with  various  other  per- 
sons, certain  documents  had  been 
secreted  and  certain  income  fraudu- 
lently appropriated  by  the  defendants, 
it  was  held  on  demurrer  that  these 
charges  were  too  general  and  that  the 
specific  acts  of  fraud  must  be  charged. 
Bothomley  v.  Squires,  i  Jur.  N.  S.  ^94. 

So  where  a  complaint  alleged  that  the 
defendants  "  in  concert  did,  by  conniv- 
ance, conspiracy,  and  combination, 
cheat  and  defraud  the  plaintiffs  out  of  " 
certain  goods  of  a  value  specified,  it 
was  held  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a 
cause  of  action.  Cohn  v.  Goldman,  76 
N.  Y.  284. 

In  an  action  against  a  vendor  of  real 
estate  to  rescind  a  contract  upon  the 
ground  of  fraudulent  misrepresentation 
or  concealment,  it  was  held  that  the 
charge  in  the  bill  that  the  defendant 
"  fraudulently  represented  and  con- 
cealed the  nature  and  goodness  of  the 
conflicting  claims  and  the  condition  of 
his  own  claim  "  was  too  indefinite. 
Jasper  v.  Hamilton,  3  Dana  (Ky.)  280. 

1,  Alabama.  —  McKeag  v.  Collehan, 
13  Ala.  828;  Phcenix  Ins.  Co.  v.  Moog, 
78  Ala.  284;  Steiner  v.  Parsons,  (Ala. 
1893)  13  So.  Rep.  771;  Flewellen  v. 
Crane,  58  Ala.  627;  Morgan  v.  Mor- 
gan, 68  Ala.  80;  Chamberlain  v.  Dor- 
rance,  69  Ala.  40;  McHan  v.  Ordway, 
76  Ala.  347;  Burford  v.  Steele,  80  Ala. 
147;  Clay  V.  Dennis,  3  Ala.  375;  Pick- 
ett V.  Pipkin,  64  Ala.  520;  Penny  v. 
Jackson,  85  Ala.  67;  Giles  v.  Williams, 
3  Ala.  316;  Meadows  v.  Meadows,  73 
Ala.  356. 

Arizona. — History  Co.  v.  Dougherty, 
(Arizona  1892)  29  Pac.  Rep.  649. 

Arkansas. —  Mcllroy  v.  Buckner,  35 
Ark.  555;  Twombly  v.  Kimbrough,  24 
Ark.  459;  Conway  v.  Elleson,  14  Ark. 


360;  Mock  V.  Pleasants,  34  Ark.  68; 
Abraham  v.  Gray,  14  Ark.  301;  Ring- 
gold V.  Stone,  20  Ark.  526;  Hanf  v. 
Whittington,  42  Ark.  491;  Seaborn 
z/.  Sutherland,  17  Ark.  603;  Jackson  v. 
Reeve,  44  Ark.  496;  Keller  v.  Vowell,  17 
Ark.  445. 

Calijornia. —  Sacramento  Sav.  Bank 
V.  Hynes,  50  Cal..  195;  Burris  v. 
Adams,  96  Cal.  664;  Wetherly  v. 
Straus,  93  Cal.  283;  Applegarth  v.  Mc- 
Quiddy,  77  Cal.  408;  Kidder's  Estate, 
66  Cal.  487;  People  v.  McKenna,  8i 
Cal.  158;  Gushee  v.  Leavitt,  5  Cal.  160; 
Albertoli  v.  Branham,  80  Cal.  631; 
Goodwin  v.  Goodwin,  59  Cal.  560; 
Green  v.  Hayes,  70  Cal.  276;  Cosgrove 
V.  Fisk,  90  Cal.  75;  Oakland  v.  Carpen- 
tier,  21  Cal.  666;  Oroville.  etc.,  R.  Co. 
V.  Plumas  County,  37  Cal.  354;  Castle 
V.  Bader,  23  Cal.  76;  Kinder  t/.  Macy, 
7  Cal.  206;  Harris  v.  Taylor,  15  Cal. 
348;  Triscony  v.  Orr,  49  Cal.  612; 
Meeker  ».  Harris,  19  Cal.  279;  Estep 
V.  Armstrong,  69  Cal.  536;  Capuro  v. 
Builders'  Ins.  Co.,  39  Cal.  123;  Pehr. 
son  V.  Hewitt,  79  Cal.  594;  Woodroof 
V.  Howes,  88  Cal.  184;  Crane  v.  Hirsh- 
felder,  17  Cal.  467.  See  also  Kohner 
V.  Ashenauer,  17  Cal.  580;  Lamott  v. 
Butler,  18  Cal.  32. 

Colorado.  —  Robinson  v.  Dolores, 
Number  Two  Land,  etc.,  Co.,  2  Colo. 
App.  17;  Brereton  v.  Bennett,  15  Colo. 
254.  See  also  Tucker  v.  Parks,  7 
Colo.  62. 

Connecticut.  —  Gates  v.  Steele,  58 
Conn.  316;  Bull  v.  Bull,  2  Root  (Conn.) 
476. 

Florida  —  Mutual  Loan,  etc.,  Assoc. 
V.  Price,  19  Fla.  127. 

Georgia. — Martin  v.  Moore,  63  Ga. 
531;  Carswell  v.  Hartridge,  55  Ga.  412; 
McCook  V.  Bernd,  79  Ga.  391;  Powell 
V.  Parker,  38  Ga.  644;  Hand  v.  Dexter, 
41  Ga.  454. 

Illinois. —  Slack  v.  McLagan,  15  111. 
242;  Roth  z/.  Roth,  104  111.  35;  People  v. 
Healy,  128  111.  9;  Hopkins  v.  Wood- 
ward, 75  111.  62;  Smith  V.  Brittenham, 
98  111.  188;  Newell  V.  Bureau  County, 
37  111.  253;  Elston  V.  Blanchard,  3  111. 
420;  Jones  V.  Albee,  70  111.  34;  Good. 
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The  reason  of  this  rule  is  that  fraud  is  a  conclusion  of  law  from 
facts  stated,  and  it  is  a  well-settled  rule  of  pleading  that  facts,  and 
not  legal  conclusions,  are  to  be  pleaded 


Mere  general  averments 


rich  V.  Reynolds,  31  111.  490;  East  St. 
Louis  Connecting  R.  Co.  v.  People, 
iig  111.  182;  Hicks  v.  Stevens,  121  111. 
186;  Cole  V.  Joliet  Opera  House  Co., 
79  III.  96;  Wood  V.  Goss,  21  111.  604; 
Klein  --.  Horine,  47  111.  430;  East  St. 
Louis  71.  Millard,  14  III.  App.  483;  Sals- 
bury  V.  Falk,  28  111.  App.  297;  Ward  v. 
Luiieen,  25  111.  App.  160;  Sims  v. 
Klein,  i  III.  302. 

Indiana.  —  Delphi  7'.  Bowen,  61  Ind. 
29;  Webster  v.  Parker,  7  Ind.  185; 
Keller  v.  Johnson,  11  Ind.  337;  Caylor 
V.  Roe,  99  Ind.  i;  Conant  v.  National 
State  Bank,  121  Ind.  323;  Jenkins  v. 
Long,  19  Ind.  28;  Brown  v.  Cody,  115 
Ind.  484;  Anderson  Foundry,  etc.. 
Works  z*.  Meyer.  (Ind.  App.  1896)  44  N. 
E.  Rep.  193;  Hardy  v.  Brier,  91  Ind.  91; 
Bodkin  v.  Merit,  102  Ind.  293;  Fry  v. 
Day,  97  Ind.  348;  Norris  v.  Scott,  6  Ind. 
App.  18;  Darnell  v.  Rowland,  30  Ind. 
342;  Jackson  v.  Myers,  120  Ind.  504; 
Harshman  v.  Paxson,  16  Ind.  512; 
lies  V.  Martin,  69  Ind.  114;  Over  v. 
Hetherington,  66  Ind.  365;  Hess  v. 
Young,  59  Ind.  379;  Curry  v.  Keyser, 
30  Ind.  214;  Bagott  v.  Mullen,  32  Ind. 
332;  Clodfelter  v.  Hulett,  72  Ind.  137; 
Steele  v.  Moore,  54  Ind.  52;  Joest  v. 
Williams,  42  Ind.  565;  Kerr  v.  State, 
35  Ind.  288;  Stroup  v.  Stroup,  140  Ind. 
179;  Ham  V.  Greve,  34  Ind.  18;  Cicero 
Tp.  V.  Picken,  122  Ind.  260.  But  see 
infra,  IV.  3.  e.  'Where  Fraud  Relates  to 
Obtaining  of  Instrument. 

Io7ua. — Ockendon  v.  Barnes,  43  Iowa 
615;  Mason  v.  Searles,  56  Iowa  532; 
Hale  V.  Walker,  31  Iowa  344;  Mills  v. 
Collins,  67  Iowa  164;  Kerr  v.  Steman, 
72  Iowa  241;  Blanchard  v.  Ware,  43 
Iowa  537.  But  see  infra,  IV.  3.  e.  Where 
Fraud  Relates  to  Obtaining  of  Instru- 
ment. 

Kansas.  —  Kingman,  etc.,  R.  Co.  z'. 
Quinn,  45  Kan.  477;  State  v.  Williams, 
39  Kan.  517;  Leavenworth,  etc.,  R. 
Co.  V.  Douglas  County,  18  Kan.  169. 

Maine. —  Dwinal  v.  Smith,  25  Me. 
379;  Stevens  v.  Moore,  73  Me.  559; 
Merrill  v.  Washburn,  83  Me.  189; 
Stover  V.  Poole,  67  Me.  217. 

Maryland.—  Grove  v.  Rentch,  26  Md. 

367. 

Massachusetts.  —  Nichols  v.  Rogers, 
139  Mass.  146. 

Michigan. —  Pforzheimer   v.  Selkirk, 


71  Mich.  600;  McMahon  v.  Rooney,  93 
Mich.  390;  Rhead  v.  Hounson,  46 
Mich.  243;  Wait  v.  Kellogg,  63  Mich. 
138. 

Minnesota. — Cummings  v.  Thomp- 
son, 18  Minn.  246;  Kelley  v.  Wallace, 
14  Minn.  236. 

Mississippi. —  Catchings  v.  Manlove, 
39  Miss.  655;  Memphis,  etc.,  R.  Co.  v. 
Neighbors,  51  Miss.  413. 

Missouri. —  Prior  to  the  adoption  of 
the  Code,  it  was  uniformly  held  in 
Missouri  that  a  general  plea  of  fraud 
was  sufficient.  Montgomery  z'.  Tipton, 
I  Mo.  446;  Pemberton  v.  Staples,  6 
Mo.  59;  Hughes  v.  Overton,  6  Mo.  60. 
See  also  infra,  IV.  3.  e.  Where  Fraud  Re- 
lates  to  Obtaining  of  Instrument.  While 
the  decisions,  since  its  adoption,  have 
not  been  uniform,  it  is  held  by  decided 
weight  of  authority  that  the  facts  which 
constitute  fraud  must  be  alleged  in  the 
pleadings.  Duffy  v.  Byrne,  7  Mo. 
App.  417;  Smith  V.  Sims,  77  Mo.  269; 
Martin  v.  Lutkewitte,  50  Mo.  58;  Hoes- 
ter  V.  Sammelmann,  loi  Mo.  619;  Link 
V.  Link,  48  Mo.  App.  345;  Reed  v.  Bott, 
100  Mo.  62;  Nichols  V.  Stevens,  123  Mo. 
96.  But  see  Fox  v.  Webster,  46  Mo. 
181,  and  Edgell  v.  Sigerson,  20  Mo.  494, 
holding  that  to  avoid  the  estoppel  of  a 
judgment,  it  is  sufficient  to  allege  in 
the  action  that  it  was  obtained  by  fraud, 
without  stating  the  facts  which  consti- 
tute the  fraud.  In  Nichols  v.  Stevens, 
123  Mo.  118,  the  court  said:  "  The  cases 
in  I  end  6  Mo.  were  correctly  decided, 
because  we  were  then  practicing  under 
the  common  law;  not  so,  however, 
when  Edgell's  Case  was  determined, 
because  that  was  in  1855,  and  we  had 
adopted  in  substance  the  New  York 
Code  in  1849,  and  with  its  adoption  we 
took  with  it  the  construction  put  upon 
it  by  the  courts  of  that  state,  which 
construction  is  contrary  to  the  views 
expressed  in  Edgell's  Case." 

In  Lewis  v.  Lewis,  9  Mo.  183,  it  was 
held  that  a  general  charge  of  a  fraudu- 
lent combination,  usually  inserted  in  a 
bill,  is  not  sufficient  to  charge  fraud, 
but  that  there  must  be  a  specific  charge 
of  fraud. 

Montana. — Smith     v.    Auerbach,    2 
Mont.  348;  Bickle  v.   Irvine,  9  Mont. 
251.    See  also  Savage  v.  Burns,  3  Mont. 
530. 
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of  fraud  or  the  fraudulent  conduct  of  a  party,  without  the  facts, 
do  not  constitute  a  statement  upon  which  the  court  can  pro- 


Nebraska. — Arnold  v.  Baker,  6  Neb. 
134;  Clark  V.  Dayton,  6  Neb.  192;  Te- 
poel  V.  Saunders  County  Nat.  Bank,  24 
Neb.  815.  See  also  Aultman  v.  Steinan. 
8  Neb.  109. 

New  Hampshire. — Weld  v.  Locke  18 
N.  H.  141.  See  also  Bell  v.  Lamprey, 
52  N.  H.  41.  But  see  infra,  IV.  3.  e. 
PVhere  Fraud  Relates  to  Obtaining  of 
Instrument. 

Nev)  Jersey.  —  Bergen  v.  Porpoise 
Fishing  Co.,  42  N.  J.  Eq.  397;  Smith  v. 
Wood,  42  N.  J.  Eq.  563;  Small  v.  Bou- 
dinot,  9  N.  J.  Eq.  381;  Phillips  v. 
Schooley,  27  N.  J.  Eq.  410;  Rorback  v. 
Dorsheimer,  25  N.  J.  Eq.  5:6.  See  in- 
fra, IV.  3.  e.  Where  Fraud  Relates  to 
Obtaining  of  Instrument. 

N-ew  York. —  McMurray  v,  Gifford, 
5  How.  Pr.  (N.  Y.  Supreme  Ct.)  14; 
Butler  V.  Viele,  44  Barb.  (N.  Y.)  166; 
Wood  V.  Amory,  105  N.  Y.  278;  Hilsen 
V.  Libby,  44  N.  Y.  Super.  Ct.  12;  Law- 
rence V.  Foxwell,  49  N.  Y.  Super.  Ct. 
273;  Knapp  V.  Brooklyn,  97  N.  Y.  520; 
Libby  v.  Rosekrans,  55  Barb.  (N.  Y.) 
202;  Service  v.  Heermance,  2  Johns. 
(N.  Y.)  96;  Brereton  v.  Hull,  i  Den. 
(N.  Y.)  75;  Ynguanzo  v.  Salomon,  3 
Daly  (N.  Y.)  153;  Harway  v.  New  York, 
I  Hun  (N.  Y.)  628.  See  also  Dubois  v. 
Hermance,  56  N.  Y.  673.  But  see  Sher- 
wood V.  Johnson,  i  Wend.  (N.  Y.)  443; 
Culver  V.  Hollister,  17  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  405. 

North  Carolina.  —  Witherspoon  v. 
Carmichael,  6  Ired.  Eq.  (N.  Car.)  143; 
Bryan  v.  Spruill,  4  Jones  Eq.  (N.  Car.) 
27;  Helms  V.  Green,  105  N.  Car.  251,  18 
Am.  St.  Rep.  893;  Young  v.  Greenlee, 
82  N.  Car.  346. 

Ohio.  —  Pendleton  v.  Galloway,  9 
Ohio  178;  Pelton  v.  Bemis,  44  Ohio  St. 
51.  But  see  Saunders  v.  Stotts,  6  Ohio 
380. 

Oregon. —  Nicolai  v.  Lyon,  8  Oregon 
56;  Misner  v.  Knapp,  13  Oregon  135. 
Sec  also  Whitley  v.  Murphy,  5  Oregon 
328. 

Pennsylvar.ia. —  Sterling  v.  Mercan- 
tile Mut.  Ins.  Co.,  32  Pa.  St.  75;  Marr's 
Appeal,  78  Pa.  St.  66;  Garis  v.  Hop- 
kins, I  Northam  L.  Rep.  (Pa.)  358.  See 
also  Caldwell  v.  Mercantile  Mut.  Ins. 
Co.,  32  Pa.  St.  78;  Knight  v.  Pugh,  4 
W.  &  S.  (Pa.)  445.  But  see  Stoever  v. 
Weir,  ID  S.  &  R.  (Pa.)  25. 

Rhode  Island. — Phillips?/.  Potter,  7  R. 
I.  289. 


South  Carolina. —  Eraser  v  Hext,  2 
Strobh.  Eq.  (S.  Car.)  250. 

South  Dakota. — Cumins  v.  Lawrence 
County,  I  S.  Dak.  158. 

Tennessee.  —  M 'Caleb  v.  Peery,  5 
Hayw.  (Tenn.)  88;  Shepherd  v.  Shep- 
herd, 12  Heisk.  (Tenn.)  276;  Fort  v. 
Orndoff,  7  Heisk.  (Tenn.)  167. 

Texas.  —  Adams  v.  Huffmaster,  42 
Tex.  15;  Austin  v.  Talk,  20  Tex.  164: 
Hendrix  v.  Nunn,46Tex.  141;  Bowden 
V.  Crow,  2  Tex.  Civ.  App.  591;  Payne 
V.  Metz,  14  Tex.  56. 

Utah. — Voorhecs  v.  Fisher,  9  Utah 
303;  Rasmussen  v.  McKnight,  3  Utah 
315;  Price  V.  Utah,  etc.,  R.  Co.,  4 
Utah  72. 

Vermont. —  Ide  v.  Gray,  11  Vt.  615. 

Virginia. —  Southall  v.  Farish,  85  Va. 
403;  Steed  V.  Baker,  13  Gratt.  (Va.)  380. 

IVest  Virginia. —  Hale  v.  West  Vir- 
ginia Oil,  etc.,  Co.,  II  W.  Va.  229;  Zell 
Guano  Co.  v.  Heatherly,  38  W.  Va.  409. 

United  States. —  Fogg  v.  Blair,  139 
U.  S.  118;  Hazard  v.  Griswold,  21 
Fed.  Rep.  178;  Brooks  v.  O'Hara, 
8  Fed.  Rep.  529;  Phelps  v.  Elliott,  35 
Fed.  Rep.  455;  Knox  v.  Smith,  4  How. 
(U.  S.)  298;  St.  Louis,  etc.,  R.  Co.  v. 
Johnston,  133  U.  S.  577;  Lafayette  Co. 
V.  Neely,  21  Fed.  Rep.  738.  But  see 
McClintock  v.  Johnston,  i  McLean  (U. 
S.)  414. 

England. —  J 'Anson  v.  Stuart,  i  T.  R. 
748;  Wallingford  v.  Mutual  Soc,  L.  R. 
5  App.  685 ;  Kelly  v.  Rogers,  i  Jur.  N.  S. 
514;  New  Brunswick,  etc.,  R.,  etc.,  Co. 
V.  Conybeare,  9  H.  L.  Cas.  711;  Gilbert 
V.  Lewis,  I  DeG.  J.  &  S.  38 ;  Lawrance  v. 
Norreys,  L.  R.  15  App.  210;  Chad- 
wick,  t/.  Chadwick,  18  Jur.  691;  Bain- 
brigge  v.  Moss,  3  Jur.  N.  S.  58.  But 
see  infra,  IV.  3.  ^.  Where  Fraud  Relates 
to  Obtaining  of  Instrument. 

Indefinite  Averments  —  Chancery  Juris- 
diction.— Where  the  averments  of  fraud 
are  indefinite,  uncertain,  and  not  ma- 
terial, it  is  held  that  a  court  of  chancery 
does  not  obtain  jurisdiction,  since  there 
can  be  no  relief  beyond  the  specific  and 
material  allegations  in  a  bill.  East  St. 
Louis  V.  Millard,  14  III.  App.  483. 

Actual  and  Constructive  Fraud.— Who ro 
in  a  suit  for  relief  against  fraud,  the 
complaint  alleged  actual  fraud  and 
facts  amounting  to  constructive  fraud, 
and  the  answer  denied  the  actual  fraud 
and  the  facts  amounting  to  constructive 
fraud,  the  pleadings  were  held  good  on 
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nounce  judgment.  It  is  not  necessary,  however,  that  all  the 
minute  facts  tending  to  establish  or  confirm  the  allegation  should 
be  set  forth ;  a  general  averment  of  the  facts  from  which,  unex- 
plained, the  conclusion  of  law  arises,  is  sufficient.* 

Fiduciary  Relation.  —  In  an  action  for  constructive  fraud,  arising 
out  of  the  violation  of  the  fiduciary  relation,  the  plaintiff  should 
allege  the  existence  of  such  relation.® 

Facta  Unknown  to  Party. — But  where  the  facts  constituting  the  fraud' 
are  unknown  to  the  party  alleging  it,  a  general  averment,  it  seems, 
will  not  render  the  pleading  insufficient.  In  such  case,  it  is  only 
necessary  that  the  facts  so  far  as  known  be  alleged.* 


demurrer.  Carter  v.  Ford  Plate  Glass 
Co.,  85  Ind.  180. 

General  Averment  Limited. — In  U.  S.  7'. 
Des  Moines  Nav.,  etc.,  Co.,  142  U.  S. 
510,  it  was  held  that  a  general  averment 
of  fraud  in  a  bill  in  equity,  though  re- 
peated, must  be  taken  as  qualified  and 
limited  by  the  specific  facts  set  forth  to 
show  wherein  the  transaction  was 
fraudulent. 

Preliminary  Affidavit., —  Where  the 
plaintilT  in  his  preliminary  affidavit  al- 
leges fraud,  it  is  held  that  a  general 
allegation  of  such  fraud  is  sufficient;  it 
is  only  necessary  in  the  first  instance 
that  the  affidavit  show  probable  cause 
to  the  satisfaction  of  the  judge,  since  on 
the  hearing  the  defendant  may  on  oath 
deny  all  the  allegations  and  demand  a 
full  proof  of  the  facts.  Gosline  v. 
Place,  32  Pa.  St.  520. 

Notice  of  Defense. — In  Wait  v.  Kel- 
loRgr.  63  Mich.  138,  it  was  held  that  all 
the  facts  constituting  fraud,  relied  upon 
at  the  trial,  should  be  properly  set  forth 
in  the  notice  of  defense,  and  that  in  the 
absence  of  such  notice  evidence  of  such 
alleged  fraud  should  be  rejected. 

1.  Alabama. —  Burford  v.  Steele,  80 
Ala.  147;  Pickett  v.  Pipkin,  64  Ala. 
520. 

California. — Woodroof  v.  Howes,  88 
Cal.  184;  Hick  v.  Thomas,  90  Cal.  289. 

Iowa. — Singleton  v.  Scott,  11  Iowa 
589;  Cowin  V.  Toole,  31  Iowa  513. 

Massachusetts.  —  Corey  v.  Eastman, 
166  Mass.  279. 

Michigan. — Tongw.  Marvin,  15  Mich. 
60;  McMahon  v.  Rooney,  93  Mich.  390; 
Merrill  v.  Allen,  38  Mich.  487. 

Minnesota. —  Cummings  v.  Thomp- 
son, iS  Minn.  246. 

Neiv  York. — Butler  v.  Viele,  44  Barb. 
<N.  Y.)  166;  Denning  J/.  Kane,  (Supreme 
Ct.)  26  N.  Y.  St.  Rep.  972. 

Utah. —  Rasmussen  v.  McKnight,  3 
Utah  315. 


West  Virginia. —  Hale  71.  West  Vir- 
ginia Oil,  etc.,  Co.,  II  W.  Va.  229. 

United  States. — St.  Louis,  etc..  R.  Co. 
V.  Johnston,  133  U.  S.  577. 

Evidence  need  Not  be  Pleaded. — Wilson 
V.  Eggleston,  27  Mich.  257;  Canton  v. 
McGraw,  67  Md.  583,  wherein  the  cpurt 
said:  "  There  is  no  rule  of  equity 
pleading  which  requires  the  pleader  in 
charging  fraud  to  set  out  the  proof  by 
which  he  expects  to  maintain  the 
charge;  and  while  the  law  requires  the 
fraud  to  be  proved  by  clear  and  satis- 
factory testimony,  it  allows  a  broad 
scope  for  the  introduction  of  facts  and 
circumstances  bearing  even  remotely 
upon  the  question." 

Election  between  Allegations. — Where, 
in  an  action  for  fraud,  the  complaint 
goes  largely  into  detail  in  describing 
the  process  and  progress  of  the  frauds 
set  forth,  that  fact  does  not  justify  the 
court  in  requiring  the  plaintiffs  to  elect 
between  the  several  allegations,  all  of 
which  only  lead  up  to  the  general  aver- 
ment which  constitutes  the  real  grava- 
men of  the  complaint.  People  v. 
Tweed,  5  Hun  (N.  Y.)  353. 

Modification  of  Decree. — Where  a  bill 
was  so  drawn  as  to  set  forth  a  multitude 
of  circumstances  of  fraud,  which  were 
items  of  evidence  merely,  but  which 
standing  alone  were  not  conclusive, 
the  allegations  of  fact  to  which  the  evi- 
dence should  be  applied  being  mainly 
left  out,  it  was  held  that  the  decree  be- 
low should  be  so  modified  as  to  make 
such  dismissal  without  prejudice.  Wil- 
son V.  Eggleston,  27  Mich.  257. 

2.  Feeney  v.  Howard,  79  Cal.  525. 

3.  Sufficient  Allegation. — Where  in  a 
bill  filed  by  the  board  of  supervisors  of 
a  county  against  a  drainage  company, 
to  recover  the  proceeds  of  drafts  which 
had  come  to  the  state  from  the  general 
government,  for  swamp  and  overflowed 
lands    sold    by  the    latter    after  their 
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Order  for  Arrest. — An  order  for  arrest  on  the  ground  of  fraud  will 
not  be  granted  unless  the  complaint  in  the  action  set  forth  the 
facts  showing  the  fraud.* 

b.  In  Criminal  Cases.  —  So,  in  criminal  actions,  where  a 
party  is  charged  with  fraud,  the  facts  constituting  such  fraud 
must  be  alleged  in  the  pleadings.* 

c.  In  Proceedings  to  Set  Aside  Judgments  or  De- 
crees—  Generally. — In  order  to  set  aside  a  judgment  or  decree, 
on  the  ground  of  fraud,  the  particulars  constituting  the  alleged 
fraud  must  be  set  out  in  the  pleadings.  A  general  averment  that 
such  instrument  was  fraudulent  is  insufificient.^ 


selection,  and  which  had  been  obtained 
from  the  state  by  the  defendants,  it 
was  alleged  that  the  secretary  of  the 
drainage  company  obtained  the  drafts 
from  the  state  by  some  fraudulent 
pretense,  the  character  of  such  pre- 
tence being  unknown  to  the  complain- 
ants, and  that  the  secretary  converted 
the  drafts  into  money  and  paid  it  over 
to  the  company,  it  was  held  upon  de- 
murrer to  the  bill,  that,  although  all  the 
circumstances  attending  the  fraud  were 
not  stated,  yet  the  allegation  was  as 
full  as  it  could  be  made,  and  this  was 
admitted  by  the  demurrer,  and  was 
deemed  sufficient.  Henry  County  v. 
Winnebago  Swamp  Drainage  Co.,  52 
111.  299. 

Alternative  Allegations. — In  Rasmus- 
sen  V.  McKnight,  3  Utah  315,  it  was 
held  that  a  fraud  claimed  to  have  been 
committed  in  one  of  two  different  ways 
may  be  alleged  in  the  alternative  as 
having  been  committed  in  one  or  the 
other  of  the  ways  named,  where  it  is 
unknown  to  the  party  pleading  in 
which  of  the  ways  the  fraud  was 
committed,  and  where,  in  either  event, 
the  facts  pleaded  would  constitute  a 
fraud. 

1.  Hecht  V.  Levy,  20  Hun  (N.  Y.)  53; 
Payne  v.  Elliot,  54  Cal.  339.  See  also 
the  article  Executions  against  the 
Body  and  Arrest  in  Civil  Cases,  vol. 
8,  p.  603  ft  srq. 

Statutory  Words  Insufficient. —  In  Han- 
son V.  Langan,  (City  Ct.)  30  N.  Y.  St. 
Rep.  828,  it  was  held  that  the  com- 
plaint in  an  action  in  which  an  order 
of  arrest  was  applied  for  on  the  ground 
of  fraud,  must  allege  the  facts  on  which 
the  charge  of  fraud  is  founded,  with 
sufficient  particularity  to  warrant  the 
conclusion  as  certain,  and  that  an  alle- 
gation of  fraud  in  the  words  of  the 
statute   was    not    sufficient;   disproving 


Valentine  v.  Richardt,  17  Civ.  Pro. 
liep.  (N.  Y.  Supreme  Ct.)  289. 

Subsequent  Circumstances.  —  In  Davis 
V.  Robinson,  10  Cal.  411,  it  was  held 
that  where  the  circumstances  of  the 
fraud  authorizing  an  arrest  occur  sub- 
sequently to  the  filing  of  the  complaint, 
application  should  be  made  to  the 
court  either  to  amend  the  original  or 
to  file  a  supplemental  complaint,  so  as 
to  set  forth  the  facts  upon  which  the 
execution  against  the  person  of  the  de- 
fendant will  be  asked  in  the  enforce- 
ment of  the  judgment  sought. 

Fraud  in  Execution  upon  Judgment. — 
To  authorize  the  arrest  of  the  defend- 
ant upon  execution  issued  upon  a  judg- 
ment recovered  upon  an  action  on  con- 
tract, it  is  held  that  the  circumstances 
of  the  fraud  for  which  the  arrest  was 
sought  must  be  alleged  in  the  com- 
plaint and  passed  upon  by  the  jury 
and  be  stated  in  the  judgment.  Davis 
V.  Robinson,  10  Cal.  411. 

2.  People  V.  McKenna,  81  Cal.  158. 
And  see  in  general  the  articles  False 
Pretenses,  vol.  8,  p.  857;  False  Rep- 
resentations and  Deceit,  vol.  8,  p.  883; 
False  Personation,  vol.  8,  p.  855. 

3.  See  article  Bills  to  Impeach  De- 
crees and  Judgments,  vol.  3,  p.  607. 

Instifficient  Complaint. —  A  complaint 
in  an  equitable  action  to  set  aside  a 
judgment  and  to  obtain  a  new  trial  on 
the  ground  that  by  the  negligence, 
fraud,  and  mistake  of  the  iplaintiff's 
attorney,  the  plaintiff  had  lost  the  right 
to  appeal  from  such  judgment,  which 
makes  no  charge  of  fraud  against  the 
defendant,  nor  of  collusion  between 
the  defendant  and  the  plaintiff's  attor- 
ney, nor  that  the  plaintiff  did  not  have 
a  fair  and  impartial  trial,  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action.  Davis  v.  .Chalfant,  81  Cal. 
627. 
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AMwer. — The  defendant  should  likewise  answer  specifically  the 
allegations  of  the  bill.* 

d.  In  Avoiding  the  Bar  of  the  Statute  of  Limita- 
tions.— In  order  to  repel  the  bar  of  the  statute  of  limitations 
in  an  action  for  relief  on  the  ground  of  fraud,  it  must  be  dis- 
tinctly alleged  that  the  fraud  was  discovered  within  the  period 
prescribed  by  the  statute;  the  pleading  must  also  show  when  and 
how  the  discovery  was  made,  and  that  the  party  seeking  relief 
has  used  due  diligence  to  detect  it.*  The  facts  constituting 
fraud  must,  as  in  other  cases,  be  clearly  set  out  in  the  pleadings.' 

e.  Where  Fraud  Relates  to  Obtaining  of  Instrument. — 
Where  an  action  is  based  upon  a  written  instrument  it  has  been 
held  in  some  jurisdictions  that  the  general  plea  that  such  instru- 
ment was  obtained  by  fraud  is  sufficient,  without  setting  out  the 
facts  upon  which  the  charge  is  predicated.*     The  holdings  upon 


1.  Carneal  v.  Wilson,  3  Litt.  (Ky.) 
81,  holding  that  a  general  denial  of  a 
fraud  is  not  a  sufficient  answer  to  a 
bill  to  impeach  a  decree  for  fraud,  but 
that  the  defendant  ought  to  answer  the 
allegations  of  it  specifically. 

2.  See  the  article  Limitations,  Stat- 
ute OF. 

3.  Moore  v.  Greene,  19  How.  (U.  S.) 
69;  Stearns  v.  Page,  7  How.  (U.  S.) 
819;  Beaubien  v.  Beaubien,  23  How. 
(U.  S.)  190;  Badger  v.  Badger,  2  Wall. 
(U.  S.)87;  Duncan  v.  Williams,  89  Ala. 
341 ;  Bertine  v.  Varian,  i  Edw.  Ch. 
(N.  Y.)  343- 

4.  In  I  Chitty's  Pleading,  564,  608, 
it  is  said:  "  But  a  general  plea  that  a 
deed  was  'obtained  by  the  plaintiff  by 
fraud  and  misrepresentation,'  has  been 
holden  sufficient,  on  the  ground  that 
fraud  usually  consists  of  a  multiplicity 
of  circumstances,  and  therefore  it 
might  be  inconvenient  to  require  them 
to  be  particularly  set  forth."  Tres- 
ham's  Case,  9  Coke  no ;  Hill  v. 
Montagu.  2  M.  &  S.  377.  See  also 
Sherwood  v.  Johnson,  i  Wend.  (N.  Y.) 
443;  Culver  V.  Hollister,  17  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  405. 

In  Kentucky  the  weight  of  authority 
holds  thaft  the  general  allegation  that  a 
writing  was  obtained  by  fraud  and 
covin  is  sufficient.  Sharpe  v.  White,  i 
J.  J.  Marsh.  (Ky.)  106;  Ross  v.  Bray- 
don,  2  Dana  (Ky.)  161;  Evans  v.  Stone, 
80  Ky.  78;  Whitehead  v.  Root,  2  Mete. 
(Ky.)  584.  But  in  Barlow  v.  Wiley,  3 
A.  K.  Marsh.  (Ky.)  457,  it  was  held  that 
where  an  instrument  declared  on  is 
impeached  on  the  score  of  fraud,  the 
plea  should  set  forth  the  facts  in  which 


the  fraud  is  supposed  to  exist,  or  the 
plea  will  be  bad  on  demurrer.  And  in 
Jones  V.  Grugett,  i  Bibb  (Ky.)  447,  it 
was  held  that  a  plea  that  the  covenant 
was  obtained  "by  fraud  and  without 
any  consideration"  was  bad. 

Bill  of  Exchange. — In  Early  v.  Mc- 
Cart,  2  Dana  (Ky.)4i4,  it  was  held  that 
a  plea  of  fraud,  or  of  want  of  consider- 
ation, to  an  action  on  a  bill  of  exchange 
against  any  other  party  than  that  from 
whom  the  plaintiff  received  the  bill, 
must,  besides  averring  the  fraud  or 
want  of  consideration,  aver  that  the 
plaintiff  gave  no  value  for  it,  or  that  he 
had  notice  of  the  fraud,  or  notice  that 
there  was  no  consideration,  and  the 
bill  was  not  drawn  for  the  accommoda- 
tion of  the  payee. 

In  Indiana  the  early  decisions  hold 
that  a  general  plea  to  an  action  on  a 
written  instrument,  that  such  instru- 
ment was  obtained  by  fraud  and  covin, 
without  setting  out  the  particulars  of 
the  fraud,  is  good.  Pence  v.  Smock, 
2  Blackf.  (Ind.)  315;  Huston  v.  Wil- 
liams, 3  Blackf.  (Ind.)  170;  Jones  v. 
Baum,  5  Blackf.  (Ind.)  154.'  The  later 
cases,  however,  hold  that  facts  consti- 
tuting such  defense  must  be  set  out. 
Webster  v.  Parker,  7  Ind.  185;  Keller 
V.  Johnson,  11  Ind.  337;  Clodfelter  v. 
Hewlett,  72  Ind.  137;  Ham  v.  Greve, 
34  Ind.  18.  See  also  the  Indiana  cases 
cited  supra  under  IV.  3.  a.  In  General. 

Assumpsit. —  In  Elliott  v.  Coggshall, 
4  Blackf.  (Ind.)  238,  it  was  held  that, 
in  an  action  of  assumpsit  for  goods 
sold  and  delivered,  a  general  plea  of 
fraud  was  good  even  on  special  de- 
murrer. 
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this  doctrine,  however,  are  by  no  means  uniform.  The  courts  in 
some  jurisdictions  hold  that  such  general  plea  can  only  be  sus- 
tained where  the  alleged  fraud  relates  to  the  execution  of  the 
instrument;  *  while  others  recognize  neither  of  these  distinctions, 
holding  that  in  all  cases  the  facts  constituting  the  fraud  must  be 
distinctly  alleged  in  the  pleading.* 


In  Miuouri  where  a  plea  set  forth 
that  the  bond  sued  on  was  obtained  by 
A  from  whom  the  consideration  moved, 
and  made  payable  by  C  by  fraud, 
covin,  and  misrepresentation,  the  gen- 
eral allegation  of  fraud  was  held  good. 
Montgomery  v.  Tipton,  i  Mo.  446; 
Pemberton  v.  Staples,  6  Mo.  59;  Edgell 
■V.  Sigerson,  20  Mo.  494.  But  see  cases 
cited  supra  under  IV.  3.  a.  In  General. 

In  New  Hampshire  it  is  held  that  a 
replication  to  a  plea  of  release,  that  the 
release  was  obtained  by  fraud  and  mis- 
representation of  the  defendant,  with- 
out setting  out  the  particulars  of  the 
fraud,  is  good.  Hoitt  v.  Holcomb,  23 
N.  H.  535;  Webb  v.  Steele,  13  N.  H. 
230.  The  court,  in  Bell  v.  Lamprey, 
52  N.  H.  41,  referring  to  these  cases, 
said:  "  It  was  not  considered  neces- 
sary to  state  the  particulars  of  the 
fraud,  because  there  the  fraud  is  con- 
fined to  a  single  act,  the  signing  of 
a  single  deed  or  a  release,  which  is 
pleaded  and  specified."  But  see  Weld 
V.  Locke,  18  N.  H.  141. 

Assignment. — In  Knight  v.  Peachy, 
T.  Raym.  303,  it  was  held  that  a  repli- 
cation that  an  assignment  was  made  by 
covin  and  fraud  to  cheat  the  plaintiff 
was  good. 

Special  NonEst  Factum. — In  an  action 
of  debt  on  a  single  bill,  where  the  de- 
fendant pleaded  that  the  instrument 
was  obtained  from  him  by  fraud,  and 
the  plaintiff  replied  that  it  was  the  de- 
fendant's deed,  it  was  held  after  ver- 
dict for  the  plaintiff  that  the  plea  was 
in  the  nature  of  a  special  non  est 
factum,  and  that  the  issue  was  well 
joined  and  the  judgment  regular. 
Stoever  v.  Weir,  10  S.  &.  R.  (Pa.)  25. 

1.  Saunders  v.  Stotts,  6  Ohio  380; 
McClintick  v.  Johnston,  i  McLean  (U. 
S.)  414. 

Under  Iowa  Statute  providing  that  if 
any  fraud  or  circumvention  be  used 
in  obtaining  the  making  or  execution 
of  any  promissory  note,  it  may  be 
pleaded  in  bar  to  any  action  thereon, 
it  was  held  that  a  general  allegation  of 
fraud  is  sufficient.  Hildreth  v.  Tom- 
linson,  2  Greene  (Iowa)  360;  Hampton 


V.  Pearce,  I  Morr.  (Iowa)  489;  Straw- 
ser  V,  Johnson,  2  Greene  (Iowa)  373. 

In  New  Jersey  it  has  been  held  that 
the  general  plea  of  fraud  in  the  execu- 
tion of  a  bond  is  sufficient.  Mason  v. 
Evans,  i  N.  J.  L.  211.  See  also  Tillou 
V.  Britton,  9  N.  J.  L.  120.  But  where 
the  fraud  relates  to  the  consideration 
of  such  instrument  an  allegation  of 
fraud  in  the  plea  cannot  be  sustained 
unless  the  facts  and  circumstances  of 
the  fraud  be  specifically  alleged. 
Connor  v.  Dundee  Chemical  Works. 
50  N.  J.  L.  257;  Hudson  v.  Winslow 
Tp.,  35  N.  J.  L.  444.  See  also  Tillou  v. 
Britton,  9  N.  J.  L.  130. 

2.  Giles  V.  Williams,  3  Ala.  316; 
Clay  V.  Dennis,  3  Ala.  375;  Keller  v. 
Vowell,  17  Ark.  445;  Mcllroy  v.  Buck- 
ner,  35  Ark.  555;  Gushee  v.  Leavitt,  5 
Cal.  160;  Bull  V.  Bull,  2  Root  (Conn.) 
476;  Hopkins  v.  Woodward,  75  111.  62; 
Wood  V.  Goss,  21  111.  604;  Sims  v. 
Klein,  i  111.  302;  Cole  v.  Joliet  Opera 
House  Co.,  79  111.  96;  Service  v.  Heer- 
mance,  2  Johns.  (N.  Y.)  96;  McMurray 
V,  Gifford,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  14;  Hazard  v.  Griswold,  21  Fed. 
Rep.  178.  And  see  cases  cited  supra 
under  IV.  3.  a.  In  General. 

In  Hazard  v.  Griswold,  21  Fed.  Rep. 
178,  the  court  said:  "  The  second  plea 
alleges  that  the  supposed  writing  ob- 
ligatory '  was  obtained  from  the  said 
defendant  by  the  said  plaintiffs,  and 
others  in  collusion  with  them,  by 
fraud,  covin,  and  misrepresentation, 
and  that  the  said  writing  was  executed 
in  confidence  of  such  misrepresenta- 
tions.'' The  demurrer  to  this  plea  as- 
signs for  cause  that  the  defendant 
therein  '  nowhere  sets  forth  any  in- 
stance of  or  facts  constituting  fraud  or 
covin,  nor  does  he  set  forth  the  mis- 
representations by  which  said  writing 
obligatory  is  alleged  to  have  been  ob- 
tained.' This  plea  is  drawn  in  accord- 
ance with  the  rules  and  forms  given  in 
I  Chitty's  PI.  (7th  Eng.  and  i6th  Am. 
ed.)  564,  608,  and  2  Chitty's  PI.  393. 
But  the  only  authorities  which  Mr. 
Chitty  cites  are  the  early  precedents  of 
Wimbish  v.  Tailbois,  i   Plowd.  54,  and 


693 


Volume  IX. 


How  rieaded. 


FRAUD. 


Alleging  Fraud  in  Terms. 


/.  Allegations  upon  Information  and  Belief. — An  alle- 
gation of  fraud  upon  information  and  belief  cannot  be  sustained* 
unless  the  facts  upon  which  the  belief  is  founded  are  stated  in 
the  pleading.* 

4.  Allegation  of  Fraud  in  Terms.  —  It  is  not  necessary  that  the 
pleading  allege  fraud  in  direct  terms;  the  charge  may  be  suffi- 


Tresham's  Case,  9  Coke  iio<7,  in  which 
it  is  said  '  covin  is  so  secret,  whereof 
by  intendment  another  man  cannot 
have  knowledge;  '  and  the  obiter  dictum 
of  Lord  Ellenborough  in  Hill  v.  Mon- 
tagu, 2  M.  &  S.  378,  that  '  fraud  and 
covin  usually  consist  of  a  multiplicity 
of  circumstances,  and  therefore  it  might 
be  inconvenient  to  require  them  to  be 
particularly  set  forth.'  Both  these 
reasons  find  a  conclusive  answer  in  the 
clear  and  emphatic  statement  of  Mr. 
Justice  Buller,  that  by  every  rule  of 
pleading  'wherever  one  person  charges 
another  with  fraud,  he  must  know  the 
particular  instances  on  which  his  charge 
is  founded,  and  therefore  ought  to  dis- 
close them.  The  rule  in  pleading  is 
this:  that  wherever  a  subject  compre- 
hends multiplicity  of  matters,  to  avoid 
perplexity  generality  of  pleading  is 
allowed,  as  a  bond  to  return  all  writs, 
etc.  But  if  there  be  anything  specific 
in  the  subject,  though  consisting  of  a 
number  of  acts,  they  must  be  all  enu- 
merated.' J'Anson  v.  Stuart,  i  T.  R. 
753.  And  by  the  weight  of  modern 
authority,  English  and  American,  it  is 
well  settled  that  at  law,  as  in  equity,  a 
mere  allegation  of  fraud  in  general 
terms,  without  stating  the  facts  on 
which  the  charge  rests,  is  insufficient. 

Fraud  upon  Person  of  Unsound  Mind. — 
Where  an  action  was  brought  to  re- 
cover damages  on  the  ground  that  a 
deed  had  been  procured  by  fraud,  it 
was  held  that  a  paragraph  of  a  com- 
plaint w^s  bad  which  proceeded  upon 
the  theory  that  the  intestate,  at  the 
time  of  the  execution  of  the  deed,  was 
by  reason  of  age  and  infirmity  of  un- 
sound mind,  and  that  he  would  not 
have  executed  the  same  had  he  been 
of  sound  mind,  but  which  failed  to 
state  any  facts  showing  that  the  intes- 
tate was  of  unsound  mind  at  that  time 
or  incapable  of  contracting.  Batman 
V.  Snoddy,  132  Ind.  480. 

To  Vacate  Patent. — Where  an  action 
was  brought  to  vacate  a  patent  for  land 
on  the  ground  that  its  issuance  was 
procured  from  the  government  by  false 


suggestions,  fraudulent  concealments, 
and  misrepresentations,  it  was  held 
that  the  acts  of  fraud  and  misrepresen- 
tation on  vvhich  the  general  charge  was 
based  must  be  specified  in  the  com- 
plaint, or  it  would  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 
Semple  v.  Hagar,  27  Cal.  163;  U.  S.  v. 
Atherton,  102  U.  S.  372. 

1.  Seidman  v.  Geib,  16  Daly  (N.  Y.) 
434,  19  Civ.  Pro.  Rep.  (N.  Y.)  359; 
Smith  V.  Providence  County  Sav.  Bank, 
18  R.  I.  705  ;  Phillips  v.  Schooley, 
27  N.  J.  Eq.  410.  See  also  Shep- 
herd V.  Shepherd,  12  Heisk.  (Tenn.) 
276. 

Injunction. — In  Brooks  v.  O'Hara,  8 
Fed.  Rep.  529,  it  was  held  that  where 
an  injunction  was  asked  for  in  the  first 
instance  on  the  ground  of  fraud,  the 
facts  constituting  the  fraud  must  be 
made  to  appear  by  positive  averments, 
based  upon  the  knowledge  of  the  com- 
plainant or  of  some  one  else  who  was 
personally  cognizant  of  them,  and  that 
allegations  based  upon  information  and 
belief  only  were  insufficient. 

"Satisfied." — Where  the  complaint 
alleged  that  the  plaintiff  was  "  satis- 
fied "  that  the  defendant  procured  cer- 
tain property  through  fraud,  but  there 
was  no  other  allegation  in  the  com- 
plaint showing  fraud,  it  was  held  that 
the  issue  tendered  was  immaterial,  it 
not  presenting  a  point  upon  which  the 
cause  could  be  decided  upon  its  merits. 
Snow  V.  Halstead,  i  Cal.  359. 

2.  Seidman  v.  Geib,  6  Daly  (N.  Y.) 
434,  19  Civ.  Pro.  Rep.  (N.  Y.)  359; 
Smith  V.  Providence  County  Sav.  Bank, 
18  R.  I.  705.  See  also  Kay  v.  Whitta- 
ker,  44  N.  Y.  565. 

Allegations  Charged  as  True. — In  Mem- 
phis, etc.,  R.  Co.  V.  Neighbors,  51  Miss. 
412,  it  was  held  that  allegations  of 
fraud  should  be  made  distinctly  and 
positively,  and  the  distinct  acts  set 
forth,  and  that  if  made  upon  informa- 
tion and  belief  they  should  be  charged 
as  true,  so  that  if  taken  as  confessed  a 
decree  might  be  rendered  granting 
relief. 
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ciently  made  by  stating  the  facts  from  which  fraud  is  necessarily 
implied.* 

Acta  Not  Per  Se  Fraudtdent. — But  where  the  acts  set  forth  in  a  bill 
in  equity  do  not  of  themselves  constitute  fraud,  charges  that  the 
acts  set  forth  are  fraudulent  do  not  present  sufficient  grounds  of 
equity  jurisdiction.* 


1.  Colorado.  —  Stimson  v.  Helps,  g 
Colo.  33.  ' 

Connecticut. — Brainerd  v,  Brainerd, 
15  Conn.  575. 

Georgia. — Skrine  v.  Simmons,  11  Ga. 
401. 

Indiana. — Hess    v.    Young,    59   Ind. 

379- 

Maryland. — Grove  v.  Rentch,  26  Md. 

367. 

Mississippi.  —  Parham  v.  Randolph, 
4  How.  (Miss.)  435. 

Missouri. — Smith  v.  Sims,  77  Mo.  269, 
citing    McGindley  v.   Newton,   75  Mo. 

New  York. — Whittlesey  v.  Delaney, 
73  N.  Y.  571. 

Rhode  Island. — Tillinghast  v.  Champ- 
lin,  4  R.  I.  173. 

Tennessee.  —  Shepherd  v.  Shepherd, 
12  Heisk.  (Tenn.)  275. 

Texas.  —  Mussina  v.  Goldthwaite,  34 
Tex.  125;  Carter  v.  Carter,  5  Tex.  93. 

Virginia.  —  Mills  v.  Norfolk,  etc.,  R. 
Co.,  90  Va.  523. 

Washington.  —  Rathbone  v.  Frost,  9 
Wash.  162;  Andrews  v.   King  County, 

1  Wash.  46. 

England.  —  Bromley  v.  Smith,  26 
Beav.  644. 

Bill  to  Set  Aside  Deed. — In  a  bill  seek- 
ing to  set  aside  a  deed  for  fraud,  it  is 
not  necessary  to  charge  the  fraud  in 
totidem  verbis.  \i  the  bill  states  with 
directness  and  precision  facts  and  cir- 
cumstances which  amount  to  a  fraud, 
it  is  sufficient.     Kennedy  v.  Kennedy, 

2  Ala.  571. 

Bill  to  Open  Account  Settled. — If  in  a 
bill  to  open  an  account  settled  the  facts 
alleged  and  proved  show  fraud,  actual 
or  constructive,  in  the  settlement,  the 
plaintiff  will  he  entitled  to  relief,  not- 
withstanding the  bill  may  contain  no 
direct  averment  of  fraud.  Farnam  v. 
Brooks,  9  Pick.  (Mass.)  212. 

Indistinct  Charges. — In  Westz'.  Rouse, 
14  Ga.  715,  it  is  held  that  though  the 
charges  of  fraud  in  a  bill  be  not  very 
explicit,-  yet  if  when  referentially  con- 
sidered with  all  the  other  statements  of 
the  bill,  they  amount  to  a  distinct  charge 


of  fraud,  the  bill  should  no  be  dis- 
missed for  want  of  equity. 

New  Trial.  —  Under  Iowa  statute  it 
is  held  that  a  petition  for  a  new  trial  on 
the  ground  of  fraud  practiced  by  the 
successful  party  need  not  allege  the 
fraud  in  terms,  but  it  is  sufficient  if  it 
sets  out  facts  which  amount  in  law 
to  a  fraud.  Lafever  v.  Stone,  55  Iowa 
49.      But  see  Gray  v.  Earl,  13  Iowa  188. 

In  Pennsylvania  it  was  held  in  several 
cases  that  fraud  must  be  distinctly 
averred  in  the  pleadings,  and  that  it  is 
not  sufficient  to  set  forth  merely  the 
facts  from  which  it  may  be  inferred. 
Clark  V.  Partridge,  2  Pa.  St.  13;  Waler 
V.  Robinson,  i  West  L.  M.  (Ohio)  90; 
Franks  v.  Groff,  14  S.  &  R.  (Pa.)  184. 
See  also  Cummings  v.  Boyd,  83  Pa.  St. 
372. 

But  in  Bradly  v.  Potts,  155  Pa.  St. 
418,  it  was  held  that  under  the  Act  of 
1887  it  was  not  indispensable  that  a 
statement  alleging  fraud  should  aver  it 
in  direct  terms,  but  that  it  was  suffi- 
cient if  the  facts  alleged  support  an 
inference  of  fraud  by  the  jury.  The 
court  said:  "  The  statement  does  not 
in  terms  declare  upon  the  fraud  of 
defendant,  and  has  other  serious  faults 
in  that  it  does  not  aver  facts  cate- 
gorically according  to  their  legal 
effect,  which  is  the  office  of  good 
pleading,  but  sets  out  the  evidence  in 
extenso,  with  the  facts  affirmed  or  im- 
plied, all  in  a  general  mixture  together. 
But  it  is  a  fair  specimen  of  such 
pleading  as  the  Act  of  1887  invites,  and 
ought  not  to  be  held  fatally  bad  if  on 
scrutiny  it  discloses  the  substantial  re- 
quisites of  a  good  narr  in  deceit.  We 
think  it  does  so.  It  is  not  indispensa- 
ble that  fraud  should  be  averred  in  ex- 
press terms  if  the  facts  would  support 
an  inference  of  fraud  by  the  jury." 

2.  Van  Weel  v.  Winston,  115  U.  S.  228. 

Failure  of  Title. —  But  where  in  an  ac- 
tion of  debt  on  a  bond  the  plea  averred 
that  it  was  given  for  lands  sold  by  the 
plaintiff  to  the  defendant,  and  that 
the  plaintiff  alleged  that  he  was  seized 
in  fee  of  the  property,  whereas  he  had 
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6.  All^ation  of  Intent. — The  allegation  of  a  fraudulent  intent, 
though  usual,  does  not  seem  to  be  in  all  cases  necessary.*  If 
the  fraud  upon  which  the  action  is  based  is  alleged  to  consist  in 
intention,  and  the  intention  is  the  gist  of  the  inquiry,  such  an 
allegation  is  essential.'  But  where  it  is  a  conclusion  to  be 
drawn  from  the  facts  alleged,  and  the  existence  of  those  facts, 
and  not  the  fraudulent  intent,  is  the  gist  of  the  inquiry,  the  alle- 
gation need  not  be  made.* 

General  Allegation  Sufficient. — In  alleging  intent  to  defraud,  it  is  held 
that  a  general  averment  is  sufficient,  without  charging  any  facts 
to  show  the  intent.* 

6.  Allegation  of  Injury. — It  has  been  held  essential,  in  alleging 
fraud,  that  some  injury  be  charged  as  a  result  of  the  fraud.* 


no  title  therein,  such  plea  was  held  bad 
without  an  averment  of  fraud  in  the 
plaintiff.     Mason  v.   Evans,  i  N.  J.  L. 

211. 

1.  Actual  Fraud. — But  it  is  held  that 
a  fraudulent  intent  is  one  of  the  facts 
constituting  actual  fraud,  and  must  be 
alleged.  Woodroof  v.  Howes,  88  Cal. 
184;  Hardy  v.  Brier,  91  Ind.  91;  Fee- 
ney  v.  Howard,  79  Cal.  525;  Bartholo- 
mew V.  Bentley,  15  Ohio  660.  See  also 
Moss  V.  Riddle,  5  Cranch  (U.  S.)  351; 
Brooks  V.  O'Hara,  8  Fed.  Rep.  529; 
Gray  v.  Earl,  13  Iowa  188. 

Injury. — Mere  intention  to  commit  a 
fraud,  however,  cannot  be  pleaded  in 
bar  of  an  action  unless  it  has  resulted 
in  an  act  injurious  to  the  party  in- 
tended to  be  defrauded.  Keller  v. 
Johnson,  11  Ind.  337. 

2.  Carter  v.  Carter,  5  Tex.  93;  Moss 
V.  Riddle,  5  Cranch  (U.  S.)  351,  wherein 
Marshall,  C.  J.,  said:  "  Fraud  consists 
in  intention,  and  that  intention  is  a  fact 
which  ought  to  have  been  averred,  for 
it  is  the  gist  of  the  plea  and  would  have 
been  traversable. " 

8.  Carter  v.  Carter,  5  Tex.  93;  McMa- 
han  V.  Rice,  16  Tex.  335. 

In  Hale  v.  Chandler,  3  ^ich.  531,  it 
was  held  that  where  an  act  alleged  in  a 
bill  of  complaint  does  not  of  itself  im- 
port a  fraud  a  fraudulent  intent  must 
be  charged.  But  no  such  averment 
is  requisite  where  from  the  state- 
ment of  facts  fraud  is  plainly  to  be  in- 
ferred. 

4,  National  Union  Bank  v.  Reed,  27 
Abb.  N.  Cas.  (N.  Y.  C.  PI.)  5;  Wood- 
roof  V.  Howes,  88  Cal.  184;  Tong  v. 
Marvin,  15  Mich.  60;  the  latter  case 
holding  that  when  the  facts  which  con- 
stitute fraud  are  set  forth,  with  an  aver- 
ment of  their  injurious  result,  the  case 


is  sufficiently  made  by  the  pleadings, 
and  that  a  detail  of  the  circumstances 
which  tend  to  establish  a  dishonest  in- 
tent in  the  defendant's  action  is  more 
properly  left  to  the  evidence. 

Befosal  to  Pay  Toll. — In  an  action  by 
a  turnpike  company  to  recover  the 
penalty  for  refusing  to  pay  toll,  where 
a  fraudulent  intent  was  averred,  it  was 
held  sufficient  to  aver  the  defendant's 
refusal  to  pay  the  lawful  toll  due  to  the 
plaintiff,  "  with  the  intent  to  defraud." 
Hunter  v.  Burnsville  Turnpike  Co.,  56 
Ind.  213. 

6.  Bodkin  v.  Merit,  102  Ind.  293; 
Linn  v.  Green,  17  Fed.  Rep.  407, 
wherein  the  court  said:  "  The  rule  in 
equity  is  that  it  is  not  sufficient  to 
charge  a  fraud  simply,  but  you  must 
charge  also  some  injury  as  the  result  of 
the  fraud.  I  think,  however,  that  there 
is  an  injury  charged  here.  The  rule  does 
not  require  any  considerable  damage. 
A  slight  injury  as  the  result  of  a  fraud 
will  give  the  party  injured  the  right  to 
bring  his  action  and  cancel  the  con- 
tract; and  I  think  it  may  be  said,  that 
where  a  man  represents  that  a  piece  of 
real  estate  is  free  and  clear  of  incum- 
brance, when  in  fact  it  is  subject  to 
incumbrance,  and  induces  another  to 
take  it  upon  the  belief  that  his  repre- 
sentations are  true,  there  is  an  injury." 
See  also  article  False  Representa- 
tions AND  Deceit,  vol.  8,  p.  883. 

Damages.  —  To  rescind  an  executed 
contract  for  fraud,  it  is  held  that  there 
must  be  damages  as  well  as  fraud,  and 
this  must  clearly  appear  from  the 
pleadings  by  the  statement  of  facts; 
and  that  it  is  not  sufficient  that  the 
proofs  may  show  "fraud  resulting  in 
damages  to  the  complainant,  but  the 
decree  must  be  according  to  the  allega- 
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V.    IHSUFFICIENCY  OF  ALLEGATION  —  HOW  ADYANTAOE   TAKEH.  — 

Where  in  an  action  or  defense  based  upon  fraud  the  pleading 
fails  to  allege  the  facts  showing  the  fraud,  the  defect  should  in 
general  be  taken  advantage  of  by  demurrer.*  The  demurrer  in 
such  case  is  not  a  confession  of  the  fraud,  for  a  demurrer  con- 
fesses only  matters  of  fact  which  are  well  pleaded.*  If,  however, 
the  issue  is  made  without  objection  to  the  pleading,  or  to  the 
evidence  of  fraud,  all  objection  is  deemed  waived,  and  it  cannot 


tions  as  well  as  the  proof.  Smith  v. 
Brittenham,  98  111.  188. 

Intention. — A  mere  intention  to  com- 
mit a  fraud,  which  has  not  resulted  in 
an  act  injurious  to  the  party  intended 
to  be  defrauded,  cannot  be  pleaded  in 
bar  of  an  action.  Keller  v.  Johnson, 
II  Ind. 337. 

Injurious  Besults. —  In  Tong  v.  Mar- 
vin, 15  Mich.  60,  it  was  held  that  where 
the  facts  constituting  the  fraud  are  set 
forth  with  an  injurious  result,  the  case 
is  sufficiently  made  by  the  pleadings, 
and  a  detail  of  the  circumstances 
which  tend  to  establish  a  dishonest  in- 
tent in  the  defendant's  action  is  more 
properly  left  to  the  evidence. 

1.  Cosgrove  v.  Fisk,  90  Cal.  75;  Mills 
V.  Collins,  67  Iowa  164;  Rorback  v. 
Dorsheimcr,  25  N.  J.  Eq.  516.  See  also 
Salsbury  v.  Falk,  28  111.  App.  297;  Cole 
V.  Joliet  Opera  House  Co.,  79  111.  96; 
Jones  V.  Albee,  70  111.  34;  McCook  v. 
Bernd,  79  Ga.  391;  Knapp  z/.  Brooklyn, 
97  N.  Y.  520;  Steiner  v.  Parsons,  (Ala. 
1893)  13  So.  Rep.  771.  See  cases  cited 
supra  under  IV.  3.  a.  In  General. 

Motion. — In  Cowin  v.  Toole,  31  Iowa 
513,  it  was  held  that  under  the  Iowa 
statute  an  insufficient  statement  of 
facts  in  pleading  fraud  may  be  assailed 
by  motion,  but  the  pleading  is  not  de- 
murrable for  this  defect.  But  see  Mills 
V.  Collins,  67  Iowa  164. 

But  in  Culver  v.  Hollister,  17  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  405,  where  an 
answer  alleged  that  a  judgment  relied 
on  by  the  plaintiff  was  obtained  by 
fraud  and  collusion  between  the  parties 
named,  Sutherland,  J.,  said:  "  If  the 
defendant's  answer  was  defective  in 
not  setting  out  the  facts  showing  the 
collusion  and  fraud  alleged  in  the  an- 
swer, I  am  of  the  opinion  that  the 
plaintiff's  remedy  was  by  demurrer, 
not  by  motion  that  the  answer  be  made 
more  definite  and  certain." 

Special  Demurrer.  —  In  Christmas  v. 


Russell,  5  Wall.  (U.  S.)  290,  it  was  held 
that  a  plea  of  fraud  in  obtaining  a 
judgment  sued  upon  cannot  be  de- 
murred to  generally  because  not  show- 
ing the  particulars  of  the  fraud  set  out, 
but  that  the  demurrer,  going  to  a  mat- 
ter of  form,  should  be  special. 

Failure  to  Bemur.  —  In  Barlow  v. 
Wiley,  3  A.  K.  Marsh.  (Ky.)  457,  it 
was  held  that  where  a  plea  failed  to 
set  forth  the  facts  in  which  the  fraud 
was  supposed  to  exist,  and  the  plaintiff 
replied  without  demurrer,  he  waived 
the  defects  and  permitted  the  plaintiff 
to  prove  any  fraud  he  could. 

Amendment.  —  In  Southern  Marble 
Co.  V.  Stegall,  90  Ga.  236,  it  was  held 
that  where  the  charges  of  fraud  in  a 
complaint  are  not  sufficiently  definite 
and  specific  they  may  be  made  so  by 
amendment. 

Defect  Cured  by  Judgment. — Where  in 
an  action  to  set  aside  a  judgment 
against  a  corporation  on  the  ground  of 
fraud,  the  complaint  did  not  expressly 
allege  that  the  judgment  was  fraudu- 
lent in  fact,  but  facts  were  averred 
which,  if  proved,  authorized  the  infer- 
ence that  the  judgment  was  fraudu- 
lently and  collusively  obtained,  it  was 
held  that  if  the  complaint  was  tech- 
nically defective,  the  objection  should 
have  been  taken  by  demurrer  or  other- 
wise before  issue  on  the  facts,  and  if 
not  so  taken  the  error  would  be  cured 
by  the  judgment.  Whittlesey  v.  De- 
faney,  73  N.  Y.  571. 

2.  Penny  v.  Jackson,  85  Ala.  67; 
Fogg  V.  Blair,  139  U.  S.  118;  Flewellen 
V.  Crane,  58  Ala.  627;  U.  S.  v.  Des 
Moines  Nav.,  etc.,  Co.,  142  U.  S.  510; 
Bryan  v.  Spruill,  4  Jones  Eq.  (N.  Car.) 
27;  East  India  Co.  v.  Henchman,  i 
Ves.  Jr.  287.  S^e  also  Preston  v.  Smith, 
26  Fed.  Rep.  884.  Compare  Postmaster 
Gen.  V.  Ustick,  4  Wash.  (U.  S.)  347. 
And  see  the  article  Demurrers,  vol. 
6,  p.  344- 
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be  urged  for  the  first  time  on  appeal  that  there  was  no  issue  of 
fraud.* 


1.  Sukeforth  v.  Lord,  87  Cal.  399; 
King  V.  Davis,  34  Cal.  100;  Mason  v. 
Daly,  117  Mass.  403;  Reese  v.  Kin- 
kead,  20  Nev.  65;  Rhead  v.  Hounson, 
46  Mich.  243.  See  also  Lee  v.  Figg,  37 
Cal.  328;  Crans  v.  Hunter,  28  N.  Y. 
389.  And  see  in  general  the  article 
Exceptions  and  Objections,  vol.  8,  p. 

153- 

Objection  after  Answer. —  Where  a  bill 
in  aid  of  an  execution  alleges  fraud, 
and  has  been  answered,  and  the  parties 


have  been  sworn,  it  is  held  that  the  ob- 
jection that  the  allegation  of  fraud  is 
too  general  cannot  be  raised.  Hub- 
bard V.  McNaughton,  43  Mich.  220. 

Aider.  —  Where  the  complaint  does 
not  contain  facts  sufficient  to  constitute 
an  allegation  of  fraud,  and  the  defend- 
ant in  his  answer  denies  only  the  legal 
conclusion  of  fraud,  the  doctrine  of 
aider  applies  to  make  the  complaint 
sufficient.  Bonds  v.  Smith,  106  N. 
Car.  563. 
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FRAUDS,  STATUTE  OF. 

Bv  E.  A.  Craighill,  Jr. 

I.  Declaeing  on,  or  Pleading,  Contract  within  the  Statute, 
699. 

1.  Special  or  General  Assumpsit,  6()g. 

2.  Compliance  tmth  Statute,  700. 

3.  Contract  Set  Up  by  Defendant,  702. 

II.  "Who  May  Set  Up  the  Statute,  703. 
m.  How  THE  Defense  is  Made,  704. 

1.  Where   Noncompliance   zuit/i    Statute  Appears  upon    Face   of 

Pleading,  704. 

2.  Where  Noncompliance  with  Statute  does  Not  Appear  upon  Face 

of  Pleading,   705. 

a.  General  Rule,  705. 

(i)   Statute  should  be  Pleaded  Specially,  705. 

(2)  Demurrer  Not  Available,  708. 

b.  Exceptions  to  General  Rule,  709. 

ii)    Under  General  Denial  of  the  Contract,  709. 
2\    Under  the  Common  Counts,  711. 

(3)  Where  the  Contract  is  Void,  Not  Voidable,  712. 

(4)  Where  No  Contract  is  Alleged,  712. 

c.  Where  the  Contract  is  Admitted  in  Plea  or  Answer,  712. 

(i)  Availability  of  Statute,  712. 
(2)  Statute  Must  be  Pleaded,  713. 

d.  Form  of  Plea  or  Answer,  713. 

IV.  Waiver  of  the  Defense,  715. 

1.  In  General,  715. 

2.  Defense  Waived  unless  Pleaded,  716. 

3.  Enforcement  of  the  Contract,  717. 

V.  Eecovery  under  Voidable  Contract,  717. 

I.  Declaring  on,  or  Pleading,  Contract  within  the  Stat- 
ute —  1.  Special  or  General  Assumpsit. —  Where,  because  of  the 
statute  of  frauds,  a  verbal  contract  cannot  be  enforced,*  and  an 
action  for  damages  will  not  lie  for  the  breach  thereof,  the  remedy 
of  the  party  who  has  acted  in  pursuance  of  the  agreement  is  upon 
the  implied  promise  to  pay  for  the  property  conveyed,  or  the 
services  performed,  without  consideration.    In  such  case  the  com- 

1.  As  to  what  contracts  are  invalid  and  Eng.  Encyc.  of  Law,  title  Frauds, 
under  the  statute  of  frauds,  see  Am.     Statute  of. 
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mon  counts  may  effectually  be  employed.*  Where,  however,  the 
promise  is  special,  not  being  such  a  one  as  the  law  implies,  and  is 
in  writing  as  required  by  the  statute,  then  the  plaintiff  cannot  use 
the  common  counts,  but  must  declare  specially  upon  the  particu- 
lar promise.* 

2.  Compliance  with  Statute. — It  is  settled  by  the  great  weight  of 
authority  that,  where  a  contract  within  the  statute  of  frauds  is 
declared  on,  the  court  will  presume  that  it  was  in  writing,  and  no 
averment  to  that  effect  is  necessary.'     The  reason  of  this  is,  as 


1.  See  infra,  V.  Recovery  under  Void- 
able Contract.' 

8.  Louisville  Prize  Min.  Co.  v.  Scud- 
der,  3  Colo.  152;  Browne  Stat.  Frauds 
(4th  ed.),  §§  124,  504. 

Thus,  the  promise  to  pay  the  debt  of 
another  is  special,  and  must  be  so  de- 
clared on.  The  common  counts  can- 
not be  used.  Van  Home  v.  Brady, 
Wright  (Ohio)  451;  Beers  v.  Culver,  i 
Hill  (N.  Y.)489;  Quin  v.  Hanford,  i 
Hill  (N.  Y.)  82;  Hayden  v.  Stedman,  3 
Oregon  550;  Elder  v.  Warfield,  7  Har. 
&  J.  (Md.)39i;  Louisville  Prize  Min. 
Co.  V.  Scudder,  3  Colo.  152.  See  also 
Babcock  v.  Bryant,  12  Pick.  (Mass.) 
133;  Wagnon  v.  Clay,  i  A.  K.  Marsh. 
(Ky.)257. 

8.  Alabama.  —  Brown  v.  Adams,  i 
Stew.  (Ala.)  51 ;  Brown  v.  Barnes,  6 
Ala.  694;  Blick  v.  Briggs,  6  Ala.'bSy; 
Bell  V.  Owen,  8  Ala.  312;  Kizer  v. 
Lock,  9  Ala.  269;  Perrine  v.  Leachman, 
ID  Ala.  140;  Manning  v.  Pippen,  86 
Ala.  357;  Robinson  v.  Tipton,  31  Ala. 
595;  Rigby  V.  Norwood,  34  Ala.  134; 
Martin  v.  Wharton,  38  Ala.  637;  Dex- 
ter V.  Ohlander,  8g  Ala.  262;  Tram- 
mell  V.  Craddock,  93  Ala.  450;  Pied- 
mont Land  Imp.  Co.  v.  Piedmont 
Foundry,  etc.,  Co.,  96  Ala.  389. 

Arkansas.  —  Hurlburt  v.  Wheeler, 
etc.,  Mfg.  Co.,  38  Ark.  594.  And  see 
McDermott  v.  Cable,  23  Ark.  200. 

California. — Wakefield  v.  Greenhood, 
29  Cal.  598;  Miles  v.  Thorne,  38  Cal. 
337;  McDonald  z/.  Mission  View  Home- 
stead Assoc.,  51  Cal.  210;  Broder  v. 
Conklin,  77  Cal.  330;  McMenomy  v. 
Talbot,  84  Cal.  279;  Barnard  v.  Lloyd, 
85  Cal.  131;  Curtiss  v.  ./fltna  L.  Ins. 
Co.,  90  Cal.  245;  Morrow  v.  Norton, 
(Cal.  1894)  38  Pac.  Rep.  953.  See  also 
Brennan  v.  Ford,  46  Cal.  8. 

Colorado. — Tucker  v.  Edwards,  7 
Colo.  209. 

Georgia. — Piercy  v.  Adams,22  Ga.  109. 

Idaho. —  Bowman  v.  Ainslie,  i  Idaho 
644. 


Illinois. —  Porter  v.  Drennan,  13  111. 
App.  362;  Speyer  v.  Desjardins,  144 
111.  641. 

Maine. —  Cleaves  v.  Foss,  4  Me.  i; 
Farnham  v.  Clements,  51  Me.  426; 
Dudley  z/.  Bachelder,  53  Me.  403. 

Maryland. —  Ecker  v.  Bohn,  45  Md. 
278;  Ecker  v.  McAllister,  45  Md.  290. 

Massachusetts. —  Price  z/.  Weaver,  13 
Gray  (Mass.)  272;  Elliott  v.  Jenness, 
III  Mass.  29;  Mullaly  v.  Holden,  123 
Mass.  58J. 

Michigan.  —  Dayton  v.  Williams,  2 
Dougl.  (Mich.)  31;  Harris  Photo- 
graphic Supply  Co.  V.  Fisher,  81  Mich. 
136;  KroU  V.  Diamond  Match  Co., 
(Mich.  1895)  63  N.  W.  Rep.  983. 

Minnesota. —  Walsh  v.  Kattenburgh, 
8  Minn.  127;  Benton  v.  Schulte,  31 
Minn.  312;  Randall  v.  Constans,  33 
Minn.  329.  But  see  Pierson  v.  Bal- 
lard, 32  Minn.  263. 

Missouri. —  Miles  v.  Jones,  28  Mo. 
87;  Gist  V.  Eubank,  29  Mo.  249;  Gard- 
ner V.  Armstrong,  31  Mo.  539;  Young 
Men's  Christian  Assoc,  v.  Dubach,  82 
Mo.  479;  Van  Idour  v.  Nelson,  60  Mo. 
App.  523.  See  also  Sharkey  v.  McDer- 
mott, 91  Mo.  647. 

Montana.  —  Sweetland  v.  Barrett,  4 
Mont.  217. 

New  Ilampshire.  —  Walker  v.  Rich- 
ards, 39  N.  H.  259. 

New  York. —  Stern  v.  Drinker,  2  E. 
D.  Smith  (N.  Y.)402;  Elting  v.  Vander- 
lyn,  4  Johns.  (N.  Y.)  237;  Cozine  v. 
Graham,  2  Paige  (N.  Y.)  177;  Coles  v. 
Bowne,  10  Paige  (N.  Y.)  526;  Champ- 
lin  V.  Parish,  11  Paige  (N.  Y.)  405; 
Hilliard  v.  Austin,  17  Barb.  (N.  Y.)  141 ; 
Miller  v.  Drake,  i  Cai.  (N.  Y.)  145; 
Livingston  v.  Smith,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.)  490;  Marston  v. 
Swett,  66  N.  Y.  206.  But  see  Thurman 
V.  Stevens,  2  Duer  (N.  Y.)  609. 

Ohio. —  Shields  v.  Titus,  46  Ohio  St. 
528;  Hepworth  v.  Pendleton,  i  Wkly. 
Cine.  L.  Bui.  300. 

Oregon. —  Albee   v.  Albee,  3  Oregon 
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has  often  been  said,  that  the  provisions  of  the  statute  of  frauds 
affect  only  the  rules  of  evidence  and  not  those  of  pleading.  The 
fact  of  noncompliance  is  a  matter  of  defense,  and  proof  at  the 
trial  of  a  contract  valid  under  the  statute  should  be  sufficient.* 

The  Contrary  Doctrine  is  maintained  in  a  few  of  the  United  States, 
and  the  pleader  must  aver  that  the  contract  was  in  writing 
as  the  statute  requires,  or,  if  not  in  writing,  he  must  allege  any 
matters  which  he  relies  upon  to  avoid  the  bar  of  the  statute.* 


322;  Taylor  v.  Patterson,  5  Oregon 
121;  Russell  V.  Swift,  5  Oregon  233. 

Rhode  Island. —  Cranston  v.  Smith,  6 
R.  I.  231. 

South  Carolina.  —  Wallis  v.  Frazier, 
2  Nott  &  M.  (S.  Car.)  180;  Groce  v. 
Jenkins,  28  S.  Car.  172. 

Tennessee.  —  Carroway  v.  Anderson, 
I  Humph.  (Tenn.)  61. 

Texas. —  James  v.  Fulcrod,  5  Tex. 
512;  Adkins  v.  Watson,  12  Tex.  199; 
Doggett  V.  Patterson,  18  Tex.  158; 
Dawson  v.  Miller,  20  Tex.  171;  Cross 
V.  Everts,  28  Tex.  523;  Thomas  v-. 
Hammond,  47  Tex.  42;  Lewis  v.  Alex- 
ander, 51  Tex.  578;  Lessing  v.  Cun- 
ningham, 55  Tex.  231;  Horm  v.  Sham- 
blin,  57  Tex.  243;  Gonzales  v.  Chartier, 
63  Tex.  36;  Robb  v.  San  Antonio  St.  R. 
Co.,  82  Tex.  392.  But  see  Williams  v. 
Randon,  10  Tex.  74. 

Utah. —  Kilpatrick-Koch  Dry  Goods 
Co.  V.  Box,  (Utah  1896)  45  Pac.  Rep. 
629. 

Vermont. —  Hotchkiss  v.  Ladd,  36  Vt. 
593- 

Washington. —  Shelton  v.  Conant,  10 
Wash.  193. 

Wisconsin. —  Robbins  v.  Deverill,  20 
Wis.  150;  Pettit  V.  Hamlyn,  43  Wis. 
314;  Gunderson  v.  Thomas,  87  Wis. 
406. 

England.  —  In  England,  the  rule  at 
present  is  as  stated  in  the  text.  Towle 
V.  Topham,  37  L.  T.  N.  S.  309;  Cat- 
ling V.   King,   5  Ch.   Div.   660.      And 


Parol  Evidence. —  Where  a  contract 
required  by  the  statute  of  frauds  to  be 
in  writing  is  sued  on,  but  nothing  is 
averred  as  to  whether  it  is  written  or 
oral,  and  the  contract  is  denied,  with- 
out a  plea  of  the  statute,  parol  evidence 
is  inadmissible  to  establish  it.  Moody 
V.  Jones,  (Tex.  Civ.  App.  1896)  37  S. 
W.  Rep.  379. 

Where  Agreement  Assumed  to  Be  Ver- 
bal.—  "  While  ordinarily  it  may  be  true 
that  when  it  is  alleged  that  two  parties 
entered  into  an  agreement  for  the  sale 
of  lands,  if  nothing  else  appears,  it  will 
be  assumed  that  the  agreement  was  in 
writing,  it  can  hardly  be  so  in  this  case, 
where  the  plaintiff  in  his  pleading  re- 
fers to  another  agreement  made  be- 
tween the  same  parties  at  the  same 
time,  which  was  confessedly  in  writ- 
ing, and  then  proceeds  to  set  out  a 
different  agreement,  which  he  declares 
was  made  in  reference  to  the  same  prop- 
erty, and  containing  stipulations  as  a 
part  thereof,  which,  by  his  answer  in 
the  same  cause,  he  declares  did  rest  in 
parol."     Smith  v.  Taylor,  82  Cal.  540. 

1.  Trammell  v.  Craddock,  93  Ala. 
450;  Brown  v.  Adams,  i  Stew.  (Ala.) 
51;  Brown  v.  Barnes,  6  Ala.  694; 
Piercy  v.  Adams,  22  Ga.  109;  Stern  v. 
Drinker,  2  E.  D.  Smith  (N.  Y.)  402; 
Ecker  v.  Bohn,  45  Md.  278;  Ecker 
t/.  McAllister,  45  Md.  290;  Harris  Pho- 
tographic Supply  Co.  7.'.  Fisher,  81 
Mich.  136;    Price  v.  Weaver,   13  Gray 


see  Chalie  v.  Belshaw,  6  Bing.  529,  19    (Mass.)  272;  Carroway  v.  Anderson,  i 
'^    "    '         -     -.  -  -     -       Humph.  (Tenn.)   61.     And   see  Town- 


E.  C.  L.  158;  Young  v.  Austen,  L.  R. 
4  C.  P.  553.  Formerly  the  question 
was  unsettled.  Birch  v.  Bellamy,  12 
Mod.  540;  Spurier  v.  Fitzgerald,  6  Ves. 
555;  Child  V.  Godalphin,  i  Dick.  39; 
Whitchurch  v.  Bevis,  2  Bro.  C.  C.  566. 
Modification  of  Contract.  —  A  com- 
plaint which  sets  up  a  contract  within 
the  statute  of  frauds,  and  states  a  modi- 
fication of  the  contract,  need  not  allege 
that  the  modification  was  in  writing. 
Ottman  v.  Fletcher,  23  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  430. 
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send  V.  Sharp,  2  Overt.  (Tenn.)  192. 

2.  Indiana. —  Under  the  Indiana  Code, 
where  an  action  is  brought  on  a  con- 
tract required  to  be  in  writing,  a  copy 
of  the  writing  must  be  filed  with  the 
complaint,  and  there  must  be  an  aver- 
ment that  the  contract  was  in  writ- 
ing. Otherwise  it  will  be  presumed  to 
be  a  verbal  contract,  and  the  objection 
may  be  taken  by  demurrer.  Flenner 
V.  Flenner,  29  Ind.  564;  Musselman  v. 
Kent,  33  Ind.  452;  Crosby  v.  Jerolo- 
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3.  Contract  Set  Up  by  Defendant.  —  There  are  a  few  cases  holding 
that  where  a  defendant  sets  up  a  contract  within  the  statute  of 
frauds  he  must  allege  it  to  be  in  writing.*  But  it  seems  to  be 
the  better  opinion  that  the  same  rule  will  apply  as  in  case  the 


man,  37  Ind.  264;  King  v.  Enterprise 
Ins.  Co.,  45  Ind.  43;  Krutz  v.  Stewart, 
54  Ind.  178;  Langford  v.  Freeman,  60 
Ind.  46;  Goodrich  v.  Johnson,  66  Ind. 
258;  Carlisle  t-.  Brennan,  67  Ind.  I2; 
Suman  r-.  Springate,  67  Ind.  115;  Neal 
V.  Neal,  69  Ind.  419;  Pulse  v.  Miller, 
8i  Ind.  190;  Jarboe  v.  Severin,  85  Ind. 
496;  Lowe  V.  Turpie,  (Ind.  1896)  44 
N.  E.  Rep.  25.  And  see  Caldwell  v. 
School  City,  132  Ind.  92. 

Earnest  or  Part  Payment.  —  Under 
Indiana  Rev.  Stat.  1852,  c.  42,  §  7,  it 
was  held  that  a  complaint  on  a  parol 
contract  which  does  not  show  that  the 
purchaser  has  received  part  of  the 
property,  or  given  something  in  earn- 
est to  bind  the  bargain  or  in  part  pay- 
ment, does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  a  de- 
murrer thereto  for  want  of  sufficient 
facts  was  sustained.  Krohn  v.  Bantz, 
68  Ind.  277,  overruling  Harper  v. 
Miller,  27  Ind.  277. 

Possession  under  Parol  Contract. —  A 
parol  contract  for  the  purchase  of  real 
estate  is  within  the  statute  of  frauds, 
and  in  order  to  take  it  out  of  the  stat- 
ute the  complaint  should  allege  that 
actual  possession  was  taken  under, 
and  pursuant  to,  the  provisions  of  the 
parol  contract.  Moore  v.  Higbee,  45 
Ind.  487;  Neal  v.  Neal,  69  Ind.  419; 
Ruckcr  V.  Steelman,  73  Ind.  396;  Judy 
V.  Gilbert,  77  Ind.  96;  Swales  v.  Jack- 
son, 126  Ind.  282;  Waymire  v.  Way- 
mire,  141  Ind.  164. 

The  Former  Doctrine  in  Indiana  was 
in  accordance  with  the  general  rule 
heretofore  stated.  Mills  7/.  Kuykendall, 
2  Blackf.  (Ind.)  47;  Bailey  v.  Ricketts,  4 
Ind.  488;  Miller  v.  Upton,  6  Ind.  53. 

Iowa. — A  party  claiming  under  a  con- 
tract within  the  statute  of  frauds  should 
aver  facts  necessary  to  take  it  out  of 
the  statute,  or  the  pleadings  will  be 
vulnerable  to  a  demurrer.  Burden  v. 
Knight,  82  Iowa  584;  Wiseman  v. 
Thompson,  (Iowa  1895)  63  N.  W.  Rep. 
346;  Babcock  v.  Meek,  45  Iowa  137. 
And  see  Code  Iowa,  §  2648. 

Kentucky. — If  the  plaintiff's  petition 
does  not  show  a  promise  in  writing,  no 
judgment  can  be  rendered  for  failing 
to  perform  such  promise,  although  the 
defendant  fails  to  plead  and  rely  upon 


the  statute.  Smith  v.  Fah,  15  B.  Mon. 
(Ky.)  443. 

No  judgment  can  be  given  on  a 
verbal  contract  embraced  by  the  statute 
of  frauds,  even  if  no  defense  is  made. 
Where  the  petition  merely  alleges  "  an 
agreement,"  without  saying  it  was  in 
writing,  and  without  exhibiting  any 
writing,  this  shows  that  it  was  a  verbal 
agreement.  Hocker  v.  Gentry,  3  Mete. 
(Ky.)  463.  But  see  Drace  v.  Wyat,  i 
A.  K.  Marsh.  (Ky.)  337;  Baker  v. 
Jameson,  2  J.  J.  Marsh.  (Ky.)  547. 

Nebraska. — In  an  action  upon  a  con- 
tract within  the  statute  of  frauds,  the 
petition  must  state  facts  taking  the  con- 
tract out  of  the  statute,  or  the  pleading 
will  be  demurrable.  Powder  River 
Live  Stock  Co.  v.  Lamb,  38  Neb.  339. 
.  In  Schmid  v.  Schmid,  37  Neb.  629, 
Irvine,  C,  said:  "  The  petition  *  *  * 
contains  sufficient  averments  to  estab- 
lish a  trust,  unless  the  code  has 
changed  the  common-law  rule  so  as  to 
require,  in  pleading  a  contract  within 
the  statute  of  frauds,  the  averments 
that  the  contract  was  in  writing  and 
was  signed  by  the  party  to  be  charged. 
Safe  pleading  under  the  code  undoubt- 
edly demands  these  averments,  but 
their  absence  affects  only  the  certainty 
of  the  pleading;  and  where  the  petition 
substantially  pleads  the  agreement, 
and  is  silent  on  this  point,  the  objection 
ishould  be  made  by  motion.  The  omis- 
sion of  such  averments  does  not  invali- 
date a  judgment  rendered  upon  the 
petition." 

Arkansas  —  Part  Performance. — A  bill 
for  the  specific  performance  of  a  con- 
tract for  the  sale  of  land,  where  the  con- 
tract is  not  alleged  to  be  in  writing, 
must  show  a  part  performance.  The 
allegation  of  the  payment  of  the  pur- 
chase-money is  not  sufficient  to  take 
the  case  out  of  the  statute  of  frauds. 
Underbill  v.  Allen,  18  Ark.  466. 
But  see  Townsend  v.  Sharp,  2  Overt. 
(Tenn.)  192. 

1.  Case  V.  Barber,  T.  Raym.  451; 
Duncan  v.  Clements,  17  Ark.  279; 
Harley  v.  Weber,  2  Ohio  Cir.  Ct. 
Rep.   57. 

In  Reinheimer  v.  Carter,  31  Ohio  St. 
579,  Boynton,  J.,  said:  "  Before  the 
adoption  of  the  code  the  practice  was 
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agreement  is  set  up  by  the  plaintiff;  that  is,  it  need  not  be  stated 
that  the  agreement  was  in  writing.* 

II.  Who  May  Set  TJp  the  Statute. —  As  the  statute  of  frauds 
affects  only  the  remedy  of  the  party  sought  to  be  charged,  its 
benefits  cannot  be  claimed  by  strangers.  It  is  a  personal  de- 
fense, and  can  only  be  made  by  parties  to  the  contract,*  or  by 


settled,  that  an  agreement  or  promise 
required  to  be  in  writing  might  be  de- 
clared on  generally  in  a  declaration,  but 
a  plea  was  required  to  be  more  definite 
and  certain,  and  to  show  that  the 
promise  was  in  writing.  *  *  *  We 
know  of  no  good  reason  for  departing 
from  this  rule.  There  is  nothing  in  the 
code  that  requires  it,  and  to  reject  or 
relax  it  would  be  to  sanction  a  loose- 
ness in  pleading  becoming  altogether 
too  prevalent."  But  see  Broch  v. 
Becher,  2  Wkly.  Cine.  L.  Bull.  262. 

1.  Lehow  V.  Simonton,  3  Colo.  346; 
Tucker  v.  Edwards,  7  Colo.  209;  Dewey 
V.  Hoag,  15  Barb.  (N.  Y.)  365. 

In  Dayton  v.  Williams,  2  Dougl. 
(Mich.)  31,  Goodwin,  J.,  said:  "  Where 
a  statute  makes  a  writing  necessary  in 
a  case  where  it  was  not  so  at  the  common 
law,  then  such  averment  in  pleading  is 
not  necessary.  And  as  before  the  stat- 
ute, a  promise  toanswer  for  the  default 
of  another  was  valid,  if  upon  a  suffi- 
cient consideration,  though  not  in  writ- 
ing, it  is  not  necessary  to  aver  it  to 
have  been  so.  That  it  was  so  is  a  mat- 
ter of  evidence  to  be  shown  on  the  trial. 
A  distinction,  however,  is  taken  be- 
tween a  declaration  and  a  plea,  it  being 
said  that  the  plea  must  show  that  the 
contract  was  such  as  would  sustain  an 
action.  The  reason  of  the  distinction 
does  not  seem  very  obvious." 

Cross-complaint  Same  as  Original  Com- 
plaint.—  In  Nunez  v.  Morgan,  77  Cal. 
427,  it  was  held  that  the  rule  that  in 
pleading  a  contract  within  the  statute 
of  frauds  it  is  not  necessary  to  aver  the 
contract  to  have  been  in  writing,  ap- 
plies as  well  to  a  cross-complaint  as  to 
an  original  complaint.  The  court  said: 
"  Admitting  that  the  statute  of  frauds 
requires  as  essential  to  the  validity  of 
such  a  contract  as  that  involved  in  this 
suit  that  it  should  be  in  writing,  still, 
according  to  the  well-settled  rule  in 
this  state,  we  think  the  cross-com- 
plaints, though  they  lack  the  averment 
that  the  contract  pleaded  was  in  writ- 
ing, are  and  must  be  held  sufficient." 

Counterclaim  in  Nature  of  Declaration. 
—  An  answer  and  cross-petition  to  an 


action  on  a  note  and  mortgage,  admit- 
ting the  execution  of  the  same,  but 
averring  that  they  were  given  for  the 
purchase  of  plaintiff's  business  under  a 
contract  by  which  plaintiff  agreed  not  to 
go  into  the  same  kind  of  business  in  that 
city,  is  not  in  the  nature  of  a  plea  to  be 
governed  by  a  rule  that  the  plea  on  a 
promise  required  by  the  statute  of 
frauds  to  be  in  writing,  unlike  a  declara- 
tion, shows  that  such  promise  is  in  writ- 
ing, but  it  is  in  the  nature  of  a  declara- 
tion, being  not  an  answer  but  a  counter- 
claim, and  on  demurrer  the  contract 
will  be  presumed  to  be  written.  Broch 
V.  Becher,  2  Wkly.   Cine.  L.  Bull.  262. 

2.  Illinois.  —  Chicago  Dock  Co.  v. 
Kinzie,  49  111.  289;  Best  v.  Davis,  44 
111.  App.  624. 

Indiana.  —  Morrison  7/.  Collier,  79 
Ind.  417;  Dixon  v.  Duke,  85  Ind.  434; 
Cool  V.  Peters  Box,  etc.,  Co.,  87  Ind. 
531;  Boyce  7j.  Graham,  91  Ind.  420; 
Savage  v.  Lee,  loi  Ind.  514;  Bodkin  v. 
Merit,  102  Ind.  293;  Hays  v.  Reger, 
102  Ind.  524;  Foltz  V.  Wert,  103  Ind. 
404;  Burrow  v.  Terre  Haute,  etc.,  R. 
Co.,  107  Ind.  432;  Jackson  v.  Stanfield, 
137  Ind.  592. 

Missouri. —  St,  Louis,  etc.,  R.  Co.  v. 
Clark,  121  Mo.  169. 

Nebraska.  —  Rickards  v.  Cunning- 
ham, 10  Neb.  417;  Cresswell  z/.  McCaig, 
II  Neb.  222. 

Texas. —  Leaguer.  Davis,  53  Tex.  9; 
Gulf,  etc.,  R.  Co.  V.  Settegast,  79  Tex. 
256;  International,  etc.,  R.  Co.  v.  Sea- 
right,  8  Tex.  Civ.  App.  593. 

United  States. —  Book  v.  Justice  Min. 
Co.,  58  Fed.  Rep.  106. 

Orantee  of  the  Party. — When  the  lessor 
waives  the  benefit  of  the  statute  of 
frauds  as  a  defense,  by  failing  to  plead 
it,  a  purchaser  of  the  estate  subject  to 
the  lease,  becoming  assignee  of  the  un- 
collected rents,  cannot  set  up  the  statute 
in  defense  of  a  bill  for  specific  perform- 
ance of  the  agreement.  Shakespeare 
V.  Alba,  76  Ala.  351. 

Where  a  mortgagor  surrenders  the 
possession  of  lands  to  the  mortgagee, 
under  a  parol  agreement,  the  defense 
of  the  statute  of  frauds  cannot  be  set 


ro3 


Volume  IX. 


How  Defense  Hade.        FRAUDS,   STATUTE   OF. 


Noncompliance. 


their  privies.*  It  cannot  be  set  up  by  a  party  infected  with 
fraud.*  So,  a  person  who  by  parol  contract  is  to  receive  a  con- 
veyance, cannot  plead  the  invalidity  of  the  contract  when  the 
other  party  thereto  offers  to  perform.' 

m.  How  THE  Defense  is  Made  —  1.  Where  Noncompliance  with 
Statute  Appears  upon  Face  of  Pleading  —  Demurrer.  —  Whenever 
it  appears  from  the  face  of  the  declaration,  bill  or  complaint  that 
the  agreement  sued  upon  is  within  the  statute  of  frauds  and  fails 
to  comply  with  the  requirements  thereof,  the  appropriate  mode 
of  taking  advantage  of  the  defect  is  by  demurrer.*  And  it  seems 


up  by  one  who  acquires  possession  by 
a  lease  of  the  subsequent  grantee  of  the 
mortgagor.  Bullion,  etc.,  Bank  v. 
Otto,  59  Fed.  Rep.  256. 

Creditor  of  Party. —  The  defense  of  the 
statute  of  frauds  is  a  personal  one,  and 
a  creditor  cannot  make  it  for  his  debtor 
who  insists  upon  performing  his  oral 
agreement.  Wright  v.  Jones,  105  Ind. 
17;  Old  Nat.  Bank  v.  Findley,  131  Ind. 
225. 

1.  Best  V.  Davis,  44  111.  App.  624, 
wherein  it  was  held  that  where  a  party 
to  a  contract  within  the  statute  of 
frauds  desires  to  perform  it  he  may  do 
so,  and  no  other  person  can  set  up  the 
statute  merely  for  his  benefit;  but  those 
holding  in  privity  with  him  have  an 
equal  right  to  avail  themselves  of  the 
statute.  See  also  Dixon  v.  Duke,  85 
Ind.  434. 

Where  Grantee  Is  Privy. —  While  the 
statute  of  frauds  is  so  far  personal  that 
no  one  but  the  parties  can  in  the  first 
instance  interpose  it,  yet  when  one  of 
the  parties  conveys  real  estate  abso- 
lutely by  warranty  deed,  and  thereby 
disaffirms  the  contract,  his  grantee  may 
plead  the  facts  as  a  defense ;  the  grantee 
being  in  this  case  a  privy.  Hansen  v. 
Berthelsen,  19  Neb.  433. 

2.  Miller  v.  Gotten,  5  Ga.  341. 

3.  Taylor  f.  Russell,  119  N.  Car.  30. 

4.  Alabama. —  Boiling  v.  Munchus, 
65  Ala.  558;  Phillips  v.  Adams,  70  Ala. 
373;  Manning  v.  Pippen,  86  Ala.  357; 
White  V.  Levy,  93  Ala.  484;  Clanton  v. 
Scruggs,  95  Ala.  279;  Harper  w.  Camp- 
bell, 102  Ala.  342;  Beadle  v.  Seat,  102 
Ala.  532;   Strouse  v.  Elting,   no  Ala. 

132- 

California. —  Barr  v.  O'Donnell,  76 
Cal.  469. 

Illinois,  —  Dicken  v.  McKinley,  163 
111.  318. 

Indiana. —  Price  v.  Grand  Rapids, 
etc.,  R.  Co.,  13  Ind.  58;  Fall  v.  Hazel- 
"gg.  45  Ind.  576. 


Iowa.  —  Babcock  v.   Meek,  45  Iowa 

137. 

Kentucky.  —  Linn  Boyd  Tobacco 
Warehouse  Co.  v.  Terrill,  13  Bush 
(Ky.)  463. 

Massachusetts. —  Walker  v.  Locke,  5 
Cush.  (Mass.)  90;  Slack  v.  Black,  109 
Mass.  496;  Ahrend  v.  Odiorne,  118 
Mass.  261;  Elliott  w.  Jenness,  III  Mass. 
29. 

Minnesota. —  Wentworth  v.  Went- 
worth,  2  Minn.  277. 

N^ew  York. —  Cozine  v.  Graham,  2 
Paige  (N.  Y.)  177. 

Ohio. —  Howard  v,  Brower,  37  Ohio 
St.  402. 

Tennessee. —  Macey  v.  Childress,  2 
Tenn.  Ch.  438. 

United  States. —  Randall  v.  Howard, 
2  Black  (U.  S.)  585. 

England. —  Wood  v.  Midgley,  5  DeG. 
M.  &  G.  41. 

In  Randall  v.  Howard,  2  Black  (U. 
S.)  585,  it  was  held  that,  where  it  ap- 
pears on  the  face  of  a  bill  that  an 
agreement  concerning  an  interest  in 
lands  set  up  by  complainant  is  in  parol, 
the  defense  of  the  statute  of  frauds 
may  be  taken  advantage  of  on  de- 
murrer. 

In  Clanton  v.  Scruggs,  95  Ala.  279, 
it  was  held  that,  where  a  bill  shows  on 
its  face  that  the  alleged  right  upon 
which  the  complainant  relies  as  the 
basis  of  his  claim  to  relief  depends 
upon  an  executory  contract  which  was 
within  the  statute  of  frauds,  and  that 
thfe  provisions  of  that  statute  were  not 
conformed  to  in  the  making  of  the 
agreement,  the  defense  of  the  statute 
is  properly  raised  by  demurrer  to  the 
bill. 

Indiana  —  Failure  to  File  Copy  of  the 
Writing.  —  The  rule  is  imperative  in 
Indiana  that  when  a  pleading  is 
founded  upon  a  written  instrument  the 
original  or  a  copy  thereof  must  be  filed 
with  the  pleading,  and  if  the  complaint 
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that  failure  to  conform  with  the  statute  may  sometimes  be  in- 
ferred from  the  pleading,  though  not  directly  admitted  therein.* 

Where  Matter  Avoiding  the  Bar  of  the  Statute  is  Alleged,  such  as  part  per- 
formance, it  is  held  that  the  statute  of  frauds  is  not  available, 
and  consequently  a  demurrer  will  not  lie,  although  the  contract  is 
admitted  to  be  by  parol.* 

2.  Where  Noncompliance  with  Statute  does  Not  Appear  upon  Face 
of  Pleading  —  a.  General  Rule  — (i)  Statute  should  be  Pleaded 
Specially. — While  there  is  no  little  conflict  of  opinion  regarding 
the  proper  mode  of  taking  advantage  of  the  statute  of  frauds,  it 
may  be  laid  down  as  a  sound  and  generally  accepted  rule,  with 
certain  exceptions  in  some  jurisdictions,  to  be  noticed  hereafter,' 
that,  unless  it  appears  otherwise  that  the  contract  declared  on  is 
obnoxious  to  the  statute,*  the  party  seeking  its  protection  must 


fails  to  aver  that  a  copy  has  been  filed 
it  cannot  be  assumed  that  it  sets  forth 
sufficient  cause  of  action,  and  the  de- 
fect may  be  reached  by  demurrer. 
Price  V.  Grand  Rapids,  etc.,  R.  Co.,  13 
Ind.  58. 


the  face  of  the  complaint.     Thompson 
v.  Marley,  102  Mich.  476. 

2.  Harris  v.  Knickerbacker,  5  Wend, 
(N.  Y.)  638,  wherein  it  was  held  that  a 
defendant  could  not  avail  himself  of  the 
statute  of  frauds,  if  the  bill  contained 


By  Demurrer,  or  Motion  in  Arrest  of    matter  avoiding  the  bar  created  by  the 


Judgment. — Where  upon  the  face  of  a 
pleading  based  upon  a  contract  it  is 
shown  that  it  was  a  parol  contract,  the 
question  whether  it  was  within  the 
statute  of  frauds  may  be  raised  by  de- 
murrer or  by  motion  in  arrest  of  judg- 
ment.    Fall   V.  Hazelrigg,  45  Ind.  576. 

By  Instruction  to  Jtiry  to  Find  for  De- 
fendant.—  Where  the  written  contract 
declared  on,  and  offered  in  evidence  by 
the  plaintiff,  is  void  on  its  face  under 
the  statute  of  frauds,  the  court  may 
instruct  the  jury,  without  hypothesis, 
to  find  for  the  defendant.  Rigby  v. 
Norwood,  34  Ala.  129. 

Demurrable  Contract  Set  Up  in  the  An- 
swer.— A  demurrer  to  an  answer  will 
be  sustained  where  the  answer  shows 
a  defense  which  is  void  under  the  stat- 
ute of  frauds.  Galvvay  v.  Shields,  i 
Mo.  App.  546. 

1.  Nonconformity  with  Statute  Fairly 
Inferred. — Where  the  agreement  sued 
on  is  within  the  statute  of  frauds,  and 
it  is  fairly  to  be  inferred  from  the  peti- 
tion that  the  agreement  is  not  in  writ- 
ing, the  defense  of  the  statute  is  avail- 
able on  demurrer.  Howard  v.  Brower, 
37  Ohio  St.  402. 

Verbal  Contract  Admitted  by  Counsel. — 
Where  on  the  argument  of  a  demurrer 
to  a  complaint,  setting  up  a  contract 
within  the  statute  of  frauds,  it  was  ad- 
mitted by  counsel  that  the  contract  was 


statute,  such  as  part  performance. 
And  see  Hancock  v.  Council,  96  Ga.  778. 
Answer  Averring  Part  Performance. — 
Where  the  answer  discloses  the  fact 
that  the  contract  is  not  in  writing,  but 
also  avers  acts  of  part  performance, 
which  take  the  contract  out  of  the  ope- 
ration of  the  statute,  the  answer  is  not 
demurrable.  Arguello  v.  Edinger,  10 
Cal.  150. 

3.  See  infra,  \\\.  2.  b.  Exceptions  to 
General  Rule. 

Missouri.-— In  Hobart  v.  Murray,  54 
Mo.  App.  249,  the  court  said:  "  Whether 
the  statute  of  frauds  should  in  all  cases 
be  pleaded  is  a  question  about  which 
the  decisions  of  the  Supreme  Court  do 
not  seem  to  be  in  accord.  Some  of 
them  seem  to  hold  that  in  all  cases  the 
defense  must  be  treated  as  new  matter, 
and,  unless  specially  pleaded,  will  be 
regarded  as  having  been  waived;  while 
others  seem  to  hold  that,  when  the  con- 
tract is  denied,  the  party  relying  on  the 
statute  may  raise  the  defense  by  ob- 
jection to  the  admission  of  proof." 

New  York. —  In  Smith  v.  Slosson,  89 
Hun  (N.  Y.)  571,  the  court  said: 
"  There  has  been  some  conflict  of 
authority  on  the  subject,  but  the  doc- 
trine of  the  later  cases  is  that  to  render 
the  statute  of  frauds  available  as  a  de- 
fense it  must  be  pleaded." 

4.  See  supra.  III.  r.    Where  Noncom- 


verbal,    the   demurrer   was    sustained,    pliance  with   Statute  Appears  upon  Face 
although  the  fact  was  not  apparent  on     of  Pleading. 
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specially  insist  on  it  in  his  pleadings.*  The  reason  for  this  rule 
is  obvious.  A  parol  agreement  is  neither  illegal  nor  void  under  the 
law.     The  statute  of  frauds  requiring  the  contract  to  be  in  writ- 


1.  Alabama. —  Patterson  v.  Ware,  lo 
Ala.  444;  Clark  v.  Taylor,  68  Ala.  454; 
Cooper  V.  Hornsby,  71  Ala.  62;  Bailey 
V.  Irwin,  72  Ala.  505;  Shakespeare  v. 
Alba,  76  Ala.  351;  Martin  v.  Blanchett, 
77  Ala.  288;  Brigham  v.  Carlisle,  78 
Ala.  243;  Espalla  v.  Wilson,  86  Ala. 
487;  Smith  V.  Pritchett,  98  Ala.  649; 
Harper  v.  Campbell,  102  Ala.  342; 
Lagerfelt  v.  McKie,  100  Ala.  430; 
Strouse  v.  Elting,  no  Ala.  132. 

Arkansas. —  Guynn  v.  McCauley,  32 
Ark.  97. 

California. —  Osborne  v.  Endicott,  6 
Cal.  149;  Broder  z/.  Conklin,  77  Cal.  330. 

Colorado. —  Benjamin  v.  Mattler,  3 
Colo.  App.  227;  Hamill  v.  Hall,  4  Colo. 
App.  290. 

Georgia. —  McDougald  v.  Banks,  13 
Ga.  451. 

Illinois. —  Switzer  v.  Skiles,  8  111. 
529;  Thornton  v.  Vaughan,  3  111.  219; 
Kinzie  v.  Penrose,  3  111.  516;  Tarleton 
V.  Vietes,  6  111.  470;  Esmay  v.  Gorton, 
18  111.  483;  Warren  v.  Dickson,  27  111. 
115;  Hull  V.  Peer,  27  III.  312;  Boston 
V.  Nichols,  47  111.  353;  Chicago,  etc., 
Coal  Co.  V.  Liddell,  69  111.  639;  Car- 
penter V.  Davis,  72  111.  14;  Beard  v. 
Converse,  84  111.  512;  Finucan  v.  Ken- 
dig,  109  111.  198;  Gordon  v.  Reynolds, 
114  111.  118;  McClure  v.  Otrich,  118  111. 
320;  Williams  v.  Davis,  46  111.  App. 
228.  But  see  Ruggles  v.  Gatton,  50 
111.  412. 

Kentucky. — Baker  v.  Jameson,  2  J.  J. 
Marsh.  (Ky.)  547;  Kibby  f.  Chitwood, 
4T.  B.  Mon.(Ky.)9r.  But  seeSmith  w. 
Fah,  15  B.  Mon.  (Ky.)  443. 

Maine. —  Lawrence  v.  Chase,  54  Me. 
196;  Farwell  v.  Tillson,  76  Me.  227. 

Maryland.  —  Harrison  v.  Harrison, 
I  Md.  Ch.  331. 

Massachusetts.  —  Middlesex  Co.  v. 
Osgood,  4  Gray  (Mass.)  447. 

Missouri. —  Rabsuhl  v.  Lack,  35  Mo. 
316;  Sherwood  v.  Saxton,  63  Mo.  78; 
Gordon  v.  Madden,  82  Mo.  195;  May- 
bee  V.  Moore,  go  Mo.  343;  Donaldson 
V.  Newman,  9  Mo.  App.  235;  Scharff  v. 
Klein,  29  Mo.  App.  549;  Gardner  v. 
Armstrong,  31  Mo.  535;  Taylor  v.  Pen- 
quite,  35  Mo.  App.  399;  Hack  worth  v. 
Zeitinger,  48  Mo.  App.  35;  Randolph 
V.  Frick,  50  Mo.  App.  279;  Bless  v. 
Jenkins,  129  Mo.  647;  Hurt  v.  Ford, 
(Mo.  1896)  36  S.  W.  Rep.  671;  Grafif  v. 


Foster,  67  Mo.  512.  And  see  Gist  v. 
Eubank,  29  Mo.  249. 

New  York. —  Cozine  v.  Graham,  2 
Paige  (N.  Y.)  177;  Lewin  v.  Stewart, 
10  How.  Pr.  (N.  Y.  Supreme  Ct.)  513; 
Myers  v.  Dorman,  34  Hun  (N.  Y.)  119- 
Cheever  v.  Schall,  87  Hun  (N.  Y.)  34; 
Smith  V.  Slosson,  89  Hun  (N.  Y.)  571; 
Honsinger  v.  Mulford,  90  Hun  (N.  Y.) 
591;  Doyle  V.  Beaupre,  (Supreme  Ct.) 
17  N.  Y.  Supp.  289;  Pohl  V.  Pontier,  2 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  143; 
Schwann  v.  Clark,  7  Misc.  Rep.  (N.  Y. 
City  Ct.)  242;  Barrett  v.  Johnson,  77 
Hun  (N.  Y.)  527;  Post  v.  Butler,  11 
Misc.  Rep.  (N.  Y.  City  Ct.)  106;  Bailie 
V.  Plant,  II  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  30;  Schultz  V.  Cohen,  13  Misc.  Rep. 
(Buffalo  Super.  Ct.)  638;  Thelberg  v. 
National  Starch  Mfg.  Co.,  2  N.  Y. 
App.  Div.  173;  Cruse  v.  Findlay,  16 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  576; 
Porter  v.  Wormser,  94  N.  Y.  450; 
Hamer  v.  Sidway,  124  N.  Y.  539; 
Crane  v.  Powell,  139  N.  Y.  387;  Wells 
V.  Monihan,  129  N.  Y.  161.  And  see 
Marie  v.  Garrison,  13  Abb.  N.  Cas, 
(N.  Y.  Super.  Ct.)  306;  Bannatyne  v. 
Florence  Milling,  etc.,  Co.,  77  Hun 
(N.  Y.)  289;  Engelhorn  v.  Reitlinger, 
55  N.  Y.  Super.  Ct.  485.  And  compare 
Blanck  v.  Littell,  9  Daly  (N.  Y.)  268; 
Amburger  v.  Marvin,  4  E.  D.  Smith 
(N.  Y.)  393. 

North  Carolina. —  Lyon  v.  Crissman, 
2  Dev.  &  B.  Eq.  (N.  Car.)  268;  Curtis 
V.  Piedmont  Lumber,  etc.,  Co.,  109  N. 
Car.  401 ;  Cozart  v.  West  Oxford  Land 
Co.,  113  N.  Car.  294. 

Tennessee. —  Citty  v.  Southern  Queen 
Mfg.  Co.,  93  Tenn.  276. 

Utah. —  Lauer  v.  Richmond  Co-ope- 
rative Mercantile  Inst.,  8  Utah  305. 

Vermont. —  Adams  v.  Patrick,  30  Vt. 
516.  But  see  Hotchkiss  v.  Ladd,  36 
Vt.  593- 

England.  —  Barnett  v.  Glossop,  i 
Bing.  N.  Cas.  633,  27  E.  C.  L.  522; 
Skinner  v.  McDouall,  12  Jur.  741. 

But  see  infra.  III.  2.  b.  Exceptions 
to  General  Rule. 

In  Porter  v.  Wormser,  94  N.  Y.  450, 
the  court  said:  "  The  general  rule  is 
that  the  defense  of  the  statute  of  frauds 
must  be  pleaded,  except  where  the 
complaint  on  its  face  discloses  a  case 
within  the  statute." 
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ing  is  simply  a  weapon  of  defense  which  the  party  entitled  may 
or  may  not  use  for  his  protection.  If  he  does  not  specially  by 
plea  or  answer  set  it  up  and  rely  upon  it  as  a  defense  he  cannot 
afterwards  avail  himself  of  its  benefits.* 

Thus  it  has  been  held  that  the  defense  could  not  be  raised  for 
the  first  time  at  the  hearing,*  nor  in  an  instruction ; '  and  it  is 
generally  held   not   to   be  an   available  defense  in  an  appellate 


In  Wells  V.  Monihan,  129  N.  Y.  161, 
the  court  said:  "  So  far  as  the  defense 
in  this  case  rests  upon  the  statute  of 
frauds,  it  must  fail  for  two  reasons. 
No  such  defense  has  been  pleaded,  and 
it  is  not  raised  by  the  averments  of  the 
complaint,  and  without  one  or  the  other 
of  these  conditions  the  defense,  if  exist- 
ing, cannot  be  made  available." 

Not  Available  in  Argnment. — The  stat- 
ute of  frauds  should  be  pleaded  and 
not  relied  upon  ore  iettus  and  in  argu- 
ment. Harrison  v.  Harrison,  i  Md. 
Ch.  331. 

Evidence  of  Verbal  Promise  Beceived. — 
The  statute  of  frauds  as  a  defense,  un- 
less specially  pleaded,  is  generally  con- 
sidered as  waived;  and  when  an  ac- 
count against  a  third  person  is  offered 
in  evidence  under  the  plea  of  set-off,  in 
connection  with  proof  of  the  plaintiff's 
promise  to  pay  it,  the  statute  of  frauds 
not  being  specially  replied,  the  evi- 
dence cannot  be  rejected  because  the 
promise  was  merely  verbal.  Clark  v. 
Taylor,  68  Ala.  454. 

In  a  suit  to  enforce  a  vendor's  lien, 
it  was  held  that  the  statute  of  frauds 
to  be  available  as  a  defense  must  be 
pleaded,  and  otherwise  was  not  avail- 
able on  the  hearing,  though  it  appeared 
from  the  evidence  that  the  agreement 
was  verbal.  Harper  v.  Campbell,  102 
Ala.  342. 

In  a  Bill  for  the  Specific  Performance  of 
a  Parol  Agreement  for  the  sale  of  lands, 
if  the  defendant  denies  the  agreement, 
and  does  not  set  up  the  statute  of 
frauds  as  a  defense,  he  cannot  after- 
wards insist  upon  the  statute  in  bar. 
Hull  V.  Peer,  27  111.  312. 

Agreement  Set  Up  by  Defendant. — 
Where  the  defendant  in  his  answer  sets 
up  an  agreement  within  the  statute  of 
frauds,  and  the  plaintiff  does  not  reply 
setting  up  the  statute  as  a  defense 
thereto,  the  statute  will  constitute  no 
bar  to  the  enforcement  of  the  agree- 
ment. Hurt  V.  Ford,  (Mo.  1896)  36  S. 
W.  Rep.  671. 

In  a  Justice's  Court,  where  all  plead- 
ings are  informal,  the  statute  of  frauds 


is  presumed  to  be  pleaded,  if  necessary 
to  the  defense.  Williams  v.  Corbet,  28 
111.  262.  And  see  Hartwell  v.  Young, 
67  Hun  (N.  Y.)472. 

Question  Baised  by  Exception.  —  "  The 
counsel  for  the  plaintiff  contends  that, 
as  the  statute  of  frauds  was  not 
pleaded,  and  no  point  with  respect  to 
the  void  agreement  made  upon  the 
trial,  the  defendant  cannot  raise  that 
question  now.  That  might  be  so  were 
it  not  for  the  findings  of  the  referee 
that  the  agreement  was  by  parol  and 
was  void.  The  conclusion  of  law  that 
the  plaintiff  was  entitled  to  recover 
damages  for  breach  of  a  verbal  agree- 
ment held  to  be  void,  was  excepted  to 
by  the  defendant,  and  this,  we  think, 
raises  the  question."  Unglish  v.  Mar- 
vin, 128  N.  Y.  385. 

1.  See  infra,  IV.  Waiver  of  the  De- 
fense. 

2.  Guynn  v.  McCauley,  32  Ark.  97; 
Rabsuhl  v.  Lack,  35  Mo.  316;  Beard  v. 
Converse,  84  111.  512;  McClure  v. 
Otrich,  118  111.  320.  But  see  infra, 
III.    2.  h.   Exceptions  to  General  Rule. 

Parol  Evidence  Beceived  without  Objec- 
tion.— "  The  defendant,  in  his  answer, 
did  not  plead  the  statute  of  frauds  as  a 
defense,  although,  as  will  be  seen  from 
the  substance  of  the  complaint,  as  here- 
inbefore stated,  he  was  fully  apprised 
of  the  nature  of  the  plaintiff's  claim. 
Neither  was  there  any  objection  made 
by  the  defendant,  upon  the  trial,  to  the 
reception  of  the  evidence  establishing 
the  contract  by  parol.  This  was  error. 
The  statute  not  being  pleaded  as  a  de- 
fense, and  the  evidence  which  estab- 
lished the  parol  contract  having  been 
received  without  objection,  the  defend- 
ant was  not  in  any  position  to  take  ad- 
vantage of  the  statute  at  the  close  of 
the  trial."  Barrett  w.  Johnson,  77  Hun 
(N.  Y.)  527. 

8.  The  statute  of  frauds  must  be 
pleaded,  if  it  is  to  be  relied  upon  by  the 
defendant.  He  cannot  set  it  up,  for  the 
first  time,  in  an  instruction.  Warren 
V.  Dickson,  27  111.  115;  Hobart  v.  Mur- 
ray, 54  Mo.  App.  249. 
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court,  unless  first  set  up  in  the  court  below.*  In  equity,  where 
it  does  not  appear  upon  the  face  of  the  bill  that  the  contract  fails 
to  conform  to  the  requirements  of  the  statute  of  frauds,*  advan- 
tage may  be  taken  of  the  statute  either  by  pleading  it  in  bar,  or 
by  insisting  upon  it  by  way  of  defense  in  the  answer.' 

(2)  Demurrer  Not  Available. —  Since  a  demurrer  always  admits 
as  true  such  facts  as  are  properly  pleaded,*  it  is  therefore  not  a 
proper  mode  of  raising  the  defense  of  the  statute  of  frauds,  unless 


1.  Skinner  v.  M'Douall,  12  Jur.  741; 
Lewis  V.  Teal,  82  Ala.  288;  Boston  v. 
Nichols,  47  111.  353;  Trayer  v.  Reader, 
45  Iowa  272;  Erhard  v.  Callaghan,  33 
Tex.  171;  Day  v.  Dalziel,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  377;  Dennis- 
ton  V.  Hoagland,  67  111.  266;  Hogan  v. 
Easterday,  58  III.  App.  45.  But  see 
Smith  7'.  Fah,  15  B.  Mon.  (Ky.)  443. 

In  Clement  v.  Gill,  59  Mo.  App.  484, 
the  court  said:  "  Conceding  that  the 
promise  was  collateral,  and  hence 
w'ithin  the  statute  of  frauds,  how  can 
the  defendant  avail  himself  of  that  ob- 
jection here,  when  he  failed  to  make 
the  defense  of  the  statute  either  by 
pleading  or  by  objection  to  the  evidence 
or  instructions.  It  is  well  settled  that 
this  defense  must  be  asserted  in  the 
trial  court  in  some  manner,  in  order  to 
be  available  on  appeal." 

Must  be  Relied  on  in  Trial  Court. —  The 
statute  of  frauds,  to  be  available  in 
courts  of  record,  must  be  pleaded,  nor 
can  a  party  avail  himself  of  it  in  any 
case  where  he  has  failed  to  inform  the 
trial  court  that  he  relies  upon  it  as  a 
defense.  Hackworth  v.  Zeitinger,  48 
Mo.  App.  35. 

Not  Ground  for  a  New  Trial. —  Where 
the  statute  of  frauds  was  not  pleaded, 
and  there  was  no  demurrer,  motion  for 
nonsuit,  or  objection  to  testimony,  so 
as  to  invoke  a  ruling  in  the  court  below 
on  that  subject,  the  court  above  will 
not  grant  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  law,  be- 
cause it  appears  that  the  contract 
sought  to  be  enforced  should  have  been 
in  writing.  Johnson  v.  Latimer,  71 
Ga.  470. 

No  Exception  Taken  to  Manner  of  Plead- 
ing.—  When  the  statute  of  frauds  is  set 
up  and  relied  on  in  the  answer  as  a  de- 
fense to  a  bill  in  chancery,  and  no  ex- 
ception is  taken  to  the  manner  in  which 
it  is  pleaded,  the  defendant  mayTely  on 
such  defense  on  the  hearing,  and  also 
on  appeal  in  the  Supreme  Court. 
Morton   v.  Nelson,  145  111.  586. 

2.  See  .f«/ra,    III.  i.     Where  Noncom- 


pliance with  Statute  Appears  upon  Face  of 
Pleading. 

8.  Cozine  v.  Graham,  2  Paige  (N.  Y.) 
177;  Boston  V.  Nichols,  47  111.  353; 
Switzer  v.  Skiles,  8  111.  529. 

If  it  is  stated  generally  that  an  agree- 
ment or  contract  was  made,  the  court 
will  presume  it  a  legal  contract  (in 
writing)  till  the  contrary  appears;  the 
defendant  must  either  plead  the  fact 
that  it  was  not  in  writing  or  insist  upon 
the  defense  in  his  answer.  Farnham 
V.  Clements,  51  Me.  426;  Dudley  v. 
Bachelder,  53  Me.  403. 

Complainant  Bound  by  Agreement  as 
Stated  in  Answer. —  In  a  suit  upon  a 
parol  agreement,  void  by  the  statute  of 
frauds,  the  complainant  is  bound  by 
the  agreement  as  stated  in  the  answer. 
Pelrick  v.  Ashcroft,  20  N.  J.  Eq.  198. 
See  also  Jones  v.  Lloyd,  117  111.  597. 

4.  Admits  Agreement. —  A  demurrer 
is,  in  effect,  the  same  as  an  answer 
which  admits  the  parol  agreement,  but 
claims  the  benefit  of  the  statute.  It 
admits  the  agreement,  but  denies  the 
right  of  the  complainant  to  enforce  it. 
Van  Dyne  v.  Vreeland,  11  N.  J.  Eq.  370. 

And  see  article  Demurrers  at  Com- 
Mo.v  Law  and  under  the  Codes,  vol. 
6,  p.  334  et  seq. 

Admits  Agreement  in  Writing.  —  It 
seems  that  a  demurrer  to  a  bill  which 
alleges  that  a  cestui  que  trust  sold  land, 
and  directed  the  trustee  to  convey,  ad- 
mits that  there  was  an  agreement  in 
writing  for  the  sale  and  conveyance  of 
the  land.  Richards  v.  Richards,  9 
Gray  (Mass.)  313. 

Admits  Existence  of  Contract. —  In  an 
action  for  damages  for  breach  of  a  con- 
tract to  convey  land,  the  defendant  de- 
murred to  the  complaint,  as  not  stat- 
ing a  cause  of  action.  It  was  held  that 
as  the  complaint  did  not  show  on  its 
face  that  the  contract  was  obnoxious  to 
the  statute  of  frauds,  the  defendant,  by 
demurring,  had  treated  the  contract 
as  still  existing.  Loughran  v.  Giles, 
110  N.  Car.  423. 

Admission   of  Fart   Performance.  —  If 
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the  declaration,  bill,  or  complaint  shows  on  its  face  that  the  alleged 
contract  is  one  obnoxious  to  the  statute.' 

b.  Exceptions  to  General  Rule  —  (i)  Under  General 
Denial  of  the  Contract. — Although  the  general  and  better  doc- 
trine is,  as  stated  heretofore,  that  the  statute  of  frauds  should  be 
specially  pleaded  to  be  available  as  a  defense,  still  there  are 
numerous  cases  both  in  England  and  in  the  United  States  hold- 
ing the  doctrine  which  can  hardly  be  reconciled  with  this,  viz., 
that  a  party  may  avail  himself  of  this  defense  under  a  general 
denial  of  the  contract.*  The  reason  assigned  for  this  doctrine  is, 
that  where  the  defendant  denies  the  contract,  he  puts  the  plain- 


the  bill  alleges  such  a  part  perform- 
ance as  will  take  the  case  out  of  the 
statute  of  frauds,  the  demurrer  is  such 
an  admission  of  the  part  performance 
as  will  preclude  the  defendant  from 
the  benefit  of  the  statute.  The  bill 
must  state  the  facts  which  are  relied 
upon  as  part  performance.  When  the 
facts  are  admitted  by  the  demurrer, 
the  court  must  determine  whether  the 
facts  relied  upon  do  constitute  part 
performance.  Van  Dyne  v.  Vreeland, 
II  N.  J.  Eq.  370. 

1.  Bailey  v.  Irwin,  72  Ala.  505;  Mc- 
Dougald  V.  Banks,  13  Ga.  451;  Switzer 
V.  Skiles,  8  111.  534;  Williams  v.  Davis, 
46  111.  App.  228;  Kibby  v.  Chitwood,  4 
T.  B.  Mon.  (Ky.)  91;  Sherwood  v.  Sax- 
ton,  63  Mo.  78;  Ridgway  v.  Grace,  2 
Misc.  Rep.  (N.  Y.  C.  Pl.)293;  Schurick 
V.  Fulton,  8  Wkly.  Cine.  L.  Bui.  32;  Day 
V.  Dalziel,  (Tex.  Civ.  App.  1895)  32  S. 
W.  Rep.  377. 

In  Bailey  v.  Irwin,  72  Ala.  505,  it 
was  held  that  a  defense  arising  under 
the  statute  of  frauds  must  be  pleaded 
to  be  available,  unless  it  appears  upon 
the  face  of  the  bill  that  the  agreement 
fails  to  comply  with  the  requirements 
of  the  statute  of  frauds. 

In  Assumpsit  for  the  price  of  land,  the 
defendant  cannot  avail  himself  of  the 
statute  of  frauds  by  demurrer.  He 
must  plead  it.  Kibby  v.  Chitwood,  4 
T.  B.  Mon.  (Ky.)9i. 

In  Indiana,  where  a  contract  is  re- 
quired by  the  statute  of  frauds  to  be 
in  writing,  and  no  copy  of  it  is  filed 
with  the  complaint,  and  there  is  no 
averment  that  the  contract  was  in  writ- 
ing, it  will  be  presumed  to  have  been 
made  by  parol,  and  an  objection  may 
be  taken  by  demurrer;  but  if  the  con- 
tract is  such  as  may  be  valid  without 
being  in  writing,  as  a  contract  for  the 
sale  of  goods  where  there  is  part  pay- 
ment, etc.,  objection  cannot  be  raised 


by  demurrer.  Western  Union  Tel.  Co. 
V.  Hopkins,  49  Ind.  223. 

Signattire  by  Party  to  be  Charged  —  De- 
mtirrer  Overruled.  —  Where  it  does  not 
appear  on  the  face  of  a  bill  for  specific 
performance  that  the  agreement  was 
signed  in  the  manner  required  by  the 
statute  of  frauds,  but  the  statements 
are  quite  consistent  with  there  being  a 
sufficient  signature  by  the  party  to  be 
charged,  a  demurrer  thereto  will  be 
overruled.  Field  v.  Hutchinson,  I 
Beav.  599. 

2.  Arkansas. —  Wynn  v.  Garland,  19 
Ark.  23;  Trapnall  v.  Brown,   19  Ark. 

39- 

California.  —  Feeney  v.  Howard,  79 
Cal.  525. 

Illinois. —  Ruggles  v.  Gatton,  50  111. 
412. 

Kansas. —  Larkin  v.  Taylor,  5  Kan. 

433- 

Kentucky.  —  Hocker  v.  Gentry,  3 
Mete.  (Ky.)  463. 

Maryland. — Billingslea  v.  Ward,  33 
Md.  48. 

Massachusetts. —  Reid  v.  Stevens,  120 
Mass.  209. 

Minnesota. —  See  Russell  v.  Wiscon- 
sin, etc.,  R.  Co.,  (Minn.  18S8)  39  N.  W. 
Rep.  302. 

Mississippi. —  Metcalf  v.  Brandon,  58 
Miss.  841. 

Missouri.  —  Wildbahn  v.  Robidoux, 
II  Mo.  660;  Hook  V.  Turner,  22  Mo. 
333;  Allen  V.  Richard,  83  Mo.  60; 
Springer  v.  Kleinsorge,  83  Mo.  152; 
Boyd  V.  Paul,  125  Mo.  14;  Bernhardt 
V.  Walls,  29  Mo.  App.  209;  Dunn  v. 
McClintock,  64  Mo.  App.  196. 

Nebraska. —  Powder  River  Live  Stock 
Co.  V.  Lamb,  38  Neb.  339. 

N'eio  Jersey. — Whyte  v.  Arthur,  17 
N.  J.  Eq.  521;  Walker  v.  Hill,  21  N.  J. 
Eq.  191;  Johns  v.  Norris,  22  N.  J.  Eq. 
102;  Wakeman  v.  Bodd,  27  N.  J.  Eq.  564; 
Busick  V.  Van  Ness,  44  N.  J.  Eq.  82. 
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tiff  upon  his  proof  to  establish  a  contract  valid  within  the  statute, 
and,  if  he  cannot  do  this,  he  must  fail  in  his  action.* 


Nfw  York. —  Ontario  Bank  v.  Root, 

3  Paige  (N.  Y.)  478;  Coles  v.  Bowne, 
10  Paige  (N.  Y.)  526;  Blanck  v.  Littell, 
9  Daly  (N.  Y.)  26S;  Harris  v.  Knicker- 
backer,  5  Wend.  (N.  Y.)  638;  Cariing 
V.  Purcell,  (City  Ct.)  19  N.  Y.  Supp.  183; 
Van  Dyke  v.  Clarke,  (Supreme  Ct.)  19 
N.  Y.  Supp.  651;  Clark  r.  Lichtenberg, 
(City  Ct.)  26  N.  Y,  St.  Rep.  935;  Am- 
burger  v.  Marvin,  4  E.  D.  Smith 
(N.  Y.)  393.  And  see  Champlin  v. 
Parish,  11  Paige  (N.  Y.)  405. 

N^orth  Carolina. —  Allen  v.  Chambers, 

4  Ired.  Eq.  (N.  Car.)  125. 

Tennessee.  —  Graham  v.  Weaver, 
97  Tenn.  485. 

Texas. —  Patton  v.  Rucker,  29  Tex. 
402. 

Vermont. —  Hotchkiss  v.  Ladd,  36  Vt. 

593- 

Virginia. — Argenbright  v.  Campbell, 
3  Hen.  &  M.  (Va.)  144. 

United  States. —  May  v.  Sloan,  loi  U. 
S.  231. 

England.  —  Ridgway  v.  Wharton,  3 
DeG.  M.  &  G.  677;  Fricker  v,  Thom- 
linson,  i  M.  &  G.  772,  39  E.  C.  L.  648; 
Johnson  v.  Dodgson,  2  M.  &  W.  653; 
Elliott  V.  Thomas,  3  M.  &  W.  170; 
Buttermere  v.  Hayes,  5  M.  &  W.  457; 
Eastward  v.  Kenyon,  11  Ad.  &  El.  438, 
39  E.  C.  L.  137;  Maggs  V.  Ames,  4 
Bing.  470,  15  E.  C.  L.  45. 

It  will  be  noticed  from  the  cases 
above  cited  that  there  are  decisions  in 
the  same  state  holding  both  ways,  and 
there  does  not  seem  to  be  any  way  to 
reconcile  these  conflicting  holdings. 

Denial  of  Agreement  Not  Perjury. — In 
an  answer  in  chancery  to  a  plea  valid 
against  the  defendant  for  the  specific 
performance  of  an  agreement  relating 
to  the  purchase  of  land,  the  defendant 
relied  on  the  statute  of  frauds  (the 
agreement  not  being  in  writing),  and 
also  denied  having  entered  into  any 
such  agreement.  Upon  this  denial  in 
his  answer,  the  defendant  was  indicted 
for  perjury.  It  was  held  that  the  de- 
nial of  an  agreement  which  by  the  stat- 
ute of  frauds  was  not  binding  on  the 
parties  was  immaterial  and  irrelevant, 
and  that  the  defendant  was  entitled  to 
his  acquittal.  Rex  v.  Dunston,  R.  & 
M.  109,  21  E.  C.  L.  392. 

1.  Agreement  Most  be  Proved  to  be  in 
Writing.  —  If  a  bill  in  chancery  is 
founded  on  an  agreement  required  by 
the  statute  of  frauds  to  be  in  writing, 


and  the  agreement  is  denied  by  the  an- 
swer, though  the  statute  is  not  pleaded, 
the  agreement  must  be  proved  to  be  in 
writing.  Coquillard  v.  Suydam,  8 
Blackf.  (Ind.)  24. 

In  Traver  v.  Purdy,  30  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)443,  the  court  held 
that  "  if  the  contract  was  denied,  so 
that  the  plaintiff  was  put  to  his  proof, 
then  he  must  make  such  proof  as  the 
statute  required,  and,  if  the  statute  re- 
quired a  writing,  he  must  prove  his 
contract  by  the  writing,  or  fail  in  his 
suit;  this  happens,  not  because  the  de- 
fendant insists  upon  the  statute,  but 
because  the  law  requires  written  evi- 
dence to  make  out  the  cause  of 
action." 

In  Bernhardt  v.  Walls,  29  Mo.  App. 
209,  the  court  said:  "  Where  the  de- 
fendant, in  his  answer,  denies  the  con- 
tract, it  is  not  necessary  for  him  to 
insist  upon  the  statute  as  a  bar.  But 
the  plaintiff,  in  such  case,  must  pro- 
duce legal  evidence  of  the  existence  of 
the  agreement,  which  cannot  be  estab- 
lished by  parol  proof." 

In  Allen  v.  Richard,  83  Mo.  60,  the 
court  said:  "  It  is  contended  that  the 
defendant  is  not  entitled  to  the  advan- 
tage of  the  statute  of  frauds  for  the 
reason  that  he  did  not  plead  it  in  his 
answer.  It  is  often  laid  down  that  the 
statute  must  be  pleaded  by  the  party 
claiming  its  benefits.  When  the  plea 
admits  the  contract  the  statute  must  be 
pleaded.  But  when  the  contract  is  de- 
nied the  burden  is  imposed  on  the 
plaintiff  to  establish  it  by  legal  evi- 
dence. The  defendant,  therefore,  may 
raise  his  defense  at  the  time  the  proof 
is  submitted,  by  proper  objections  to 
its  admission.  He  has  the  right  to 
presume  that  it  will  comply  with  the 
law,  if  it  has  any  existence  at  all,  there 
being  no  intimation  to  the  contrary  in 
the  petition  or  complaint.  It  is  un- 
necessary under  a  general  denial  to 
plead  the  statute  in  order  to  have  its 
benefits." 

"Written  Evidence  or  Proof  of  Part  Per- 
formance.—  "  Where  a  complainant  sets 
up  an  agreement  in  his  bill  which 
would  be  invalid  by  the  statute  of 
frauds  unless  in  writing,  and  the  de- 
fendant by  his  answer  denies  the 
agreement,  it  is  not  necessary  for  him 
to  plead  the  statute  or  insist  on  it  as  a 
bar;  but  the  complainant  at   the  hear- 


710 


Volume  IX. 


How  Defense  Made.        FRAUDS,   STATUTE   OF. 


Noncompliance. 


It  is  evident,  however,  that  these  decisions  are  opposed  to  the 
•weight  of  reason  as  well  as  of  authority.  The  statute  of  frauds 
is  a  shield  which  a  party  may  use  or  not  for  his  protection,  just  as 
he  may  use  the  statute  of  limitations,  the  statute  against  usury, 
that  against  betting  and  gaming,  and  others  that  might  be  men- 
tioned. It  is  a  general  rule  of  universal  application  that  the 
statutes  last  mentioned  are  not  available  to  a  party  unless  spe- 
cifically pleaded,  and  there  is  no  reason  for  making  the  statute  of 
frauds  an  exception  to  the  rule.* 

(2)  Under  the  Common  Counts. — Where  the  plaintiff  declares 
only  upon  the  common  counts,  the  defendant  is  not  called  upon 
to  plead  the  statute  of  frauds,  but  may  avail  himself  of  its  protec- 
tion without  pleading  it.* 


ing  must  establish  the  agreement  by 
written  evidence,  or  by  proof  of  part 
performance  take  the  case  out  of  the 
statute."  Billingslea  z/.Ward,  33  Md.  48. 

Evidence  Inst^cient  to  Sustain  Allega- 
tions.— If  on  an  issue  upon  such  an 
agreement  stated  in  the  complaint,  the 
party  does  not  prove  his  allegation  by 
producing  written  evidence  of  the 
agreement,  he  must  fail,  not  for  the 
want  of  sufficient  allegations  to  sustain 
his  actions,  but  for  the  want  of  suffi- 
cient evidence  to  sustain  such  allega- 
tions. Livingston  v.  Smith,  14  How. 
Pr,  (N.  Y.  Supreme  Ct.)  490. 

Different  Contract  Insisted  on  by  De- 
fendant.—  If  a  bill  is  brought  for  the 
specific  performance  of  a  parol  contract 
for  the  conveyance  of  land,  although 
the  defendant  does  not  rely  upon  the 
plea  of  the  statute  rendering  such  con- 
tracts void,  yet  if  he  denies  the  con- 
tract as  stated  in  the  bill,  and  insists 
thait  the  real  contract  was  a  different 
one,  the  court  will  not  permit  parol 
evidence  to  be  heard  in  support  of  the 
plaintiff's  claim.  Allen  v.  Chambers, 
4  Ired.  Eq.  (N.  Car.)  125. 

If  the  complaint  states  a  parol  con- 
tract in  regard  to  land,  and  the  answer 
sets  up  another  and  a  different  con- 
tract, it  is  not  competent  to  the  plain- 
tiff to  offer  oral  proof  in  support  of  his 
claim,  if  objected  to  by  defendant;  and 
this  though  the  statute  of  frauds  be  not 
plealied.  Gulley  v.  Macy,  84  N.  Car. 
434- 

1.  Per  O'Brien,  J.,  in  Crane  v.  Pow- 
ell, 139  N.  Y.  388.  And  see  Curtis  v. 
Hulburd,  46  111.  App.  419. 

In  Crane  v.  Powell,  139  N.  Y.  387, 
the  court  said:  "  In  this  state  cases 
may  be  found  where  the  opinion  is  ex- 
pressed that  the  defendant   may  avail 
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himself  at  the  trial  of  the  benefit  of  the 
statute,  under  the  general  issue,  by  ob- 
jection to  verbal  proof  of  the  contract. 
Some  of  these  cases,  and  perhaps  the 
principal  ones,  have  already  been  cited 
to  show  when  and  how  the  defendant  is 
deemed  to  have  waived  the  benefit  of 
the  statute  by  admitting  the  allegations 
of  the  complaint.  It  is  proper,  I  think, 
to  observe  that  they  are  cases  where 
the  complaint  was  admitted  in  some 
way,  or  the  decision  was  before  the 
code  or  founded  upon  authority  ante- 
cedent to  it.  The  recent  cases  in  this 
court  sustain  the  view  that  it  is  neces- 
sary to  plead  the  statute." 

In  Jonas  v.  Field,  83  Ala.  445,  Clop- 
ton,  J.,  said:  "  At  common  law,  the 
defense  of  the  statute  of  frauds  could 
be  made  on  the  general  issue;  but 
under  our  system  of  pleading  it  must 
be  specially  pleaded,  when  it  does  not 
appear  from  the  complaint  that  the 
contract  declared  on  is  one  required  to 
be  in  writing,  and  is  not  in  writing,  or 
else  the  defense  is  considered  as 
waived." 

Not  Raised  by  General  Denial. — Where 
in' a  suit  for  specific  performance  of  a 
contract  to  convey  real  estate  the  com- 
plaint showed  that  the  agreement  to 
convey  was  not  in  writing,  and  there 
was  no  averment  that  possession  of  the 
land  was  given  under  the  contract,  it 
was  held  that  an  answer  of  general  de- 
nial did  not  raise  the  issue  of  the  stat- 
ute of  frauds;  and  if  in  such  case  the 
defendant  does  not  insist  on  the  statute 
of  frauds,  and  the  parol  agreement  is 
proved,  or  is  admitted  by  the  defend- 
ant, the  requirements  of  the  statute  are 
thereby  waived.  Livesey  v.  Livesey, 
30  Ind.  398. 

2.  Harris  v.  Frank,  81  Cal.  388; 
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(3)  Where  the  Contract  is  Void,  Not  Voidable. —  In  those  states 
where  a  contract  obnoxious  to  the  statute  is  void,  and  not  merely 
voidable,  it  is  held  that  the  objection  may  be  taken  at  the  trial 
without  pleading  the  statute.* 

(4)  Where  No  Contract  is  Alleged. — The  statute  of  frauds  need 
not  be  pleaded  in  anticipation  of  an  attempt  on  the  part  of  the 
plaintiff  to  prove  a  parol  contract,  when  no  such  contract  is 
alleged.* 

c.  Where  the  Contract  is  Admitted  in  Plea  or 
Answer  —  (i)  Availability  of  Statute. —  It  was  formerly  a  dis- 
puted question  in  England  whether  a  defendant,  after  admitting 
the  alleged  agreement,  could  still  avail  himself  of  the  statute  of 
frauds,  but  it  is  now  well  settled  that  he  may  do  so.'  And  in 
the  United  States  it  has  always  been  held  that  a  party  may  admit 
an  agreement  not  in  conformity  with  the  statute  of  frauds,  and  yet 
avail  himself  of  the  defense  by  coupling  with  the  admission  a 
claim  to  the  protection  of  the  statute.* 


Meyers  v.  Schemp,  67  111.  469;  Beard 
■V.  Converse,  84  111.  512;  Lynch  v. 
Scroth,  50  HI.  App.  668;  Hunter  v. 
Randall,  62  Me.  423. 

In  Durant  v.  Rogers,  71  111.  121, 
■which  was  an  action  of  assumpsit,  it 
was  held  that  in  declaring  on  a  prom- 
ise to  answer  for  the  debt  of  another,  if 
the  declaration  contained  nothing  but 
the  common  counts,  and  declared  on 
no  special  contract,  and  a  general  de- 
nial was  put  in,  it  was  incumbent  on 
the  plaintiff  to  prove  a  legal  and  bind- 
ing contract,  and  the  defendant  could 
avail  himself  of  the  defense  of  the  stat- 
ute of  frauds  without  pleading  it. 

Under  Count  for  Money  Had  and  Be- 
ceived. — The  statute  of  frauds  need  not 
be  specially  pleaded  by  the  defendant 
where  the  declaration  contains  only  the 
general  money  count  had  and  received, 
as  the  nature  of  the  claim  is  not 
thereby  disclosed  to  the  defendant. 
Hunter  v.  Randall,  62  Me.  423. 

1.  McMillen  v.  Terrell,  23  Ind.  163; 
Suman  v.  Springate,  67  Ind.  115. 

Objection  Ifade  at  Close  of  Trial. — Un- 
like the  statute  of  Eni^land  and  the 
statutes  of  most  of  the  United  States,  a 
contract  within  the  statute  of  frauds  of 
Wisconsin  is  absolutely  void  and  not 
merely  voidable.  Hence  it  is  held 
that  though  the  statute  is  not  pleaded, 
and  no  objection  is  made  to  the  evi- 
dence introduced  to  establish  the 
agreement,  but  the  counsel  for  the  de- 
fendant at  the  close  of  the  trial  requests 
the  court  to  find  as  a  fact  that  the  con- 
tract was  by  parol,  and  as  a  conclusion 


of  law  that  it  is  void  under  the  statute, 
the  question  of  validity  is  sufficiently 
raised  to  be  considered  on  appeal. 
Popp  V.  Swanke,  68  Wis.  364. 

2.  Taylor  v.  Merrill,  55  111.  52, 
wherein  the  court  said:  "We  are  at 
a  loss  to  understand  how  a  party  can 
be  called  upon  to  plead  the  statute  of 
frauds  to  a  parol  contract  for  the  con- 
veyance of  land,  when  he  is  not 
charged  with  having  made  such  a  con- 
tract. It  could  hardly  be  required  of 
him  to  anticipate  that  the  other  party 
would  prove  a  parol  contract,  when  it 
is  alleged  that  the  existing  contract 
was  reduced  to  writing  by  the  deliber- 
ate acts  of  the  parties.  It  will  be  time 
enough  for  him  to  plead  the  statute  of 
frauds  for  his  defense  when  it  is 
alleged  against  him  that  he  has  made  a 
contract  that  comes  within  the  purview 
of  that  statute."  And  see  Force  v. 
Dutcher,  18  N.  J.  Eq.  401. 

3.  Walters  v.  Morgan,  2  Cox  Ch. 
369;  Rowe  V.  Teed,  15  Ves.  Jr.  375. 
And  see  Moore  v.  Edwards,  4  Ves.  Jr. 
23;  Cooth  V.  Jackson,  6  Ves.  Jr.  17. 

In  Blagden  v.  Bradbear,  12  Ves.  Jr. 
466,  the  court  said:  "  According  to  the 
modern,  and  I  think  the  correct,  doc- 
trine, it  is  immaterial  what  admissions 
are  made  by  a  defendant  insisting 
upon  the  benefit  of  the  statute;  for  he 
throws  it  upon  the  plaintiff  to  show  a 
complete  written  agreement;  and  it  can 
no  more  be  thrown  upon  the  defendant 
to  supply  defects  in  the  agreement  than 
to  supply  the  want  of  an  agreement." 

4.  Thompson  v.  Jamesson,  i  Cranch 
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(2)  Statute  Must  be  Pleaded. — If  a  defendant  admits  the  alleged 
contract  and  does  not  at  the  same  time  insist  upon  the  statute  of 
frauds  in  his  pleadings,  he  will  be  considered  as  having  renounced 
the  benefits  of  the  statute,  and  the  court  will  enforce  the  con- 
tract.* 

d.  Form  of  Plea  or  Answer.  —  In  pleading  the  statute  of 
frauds  an  express  reference  to  the  statute  by  its  title  or  other- 
wise is  not  necessary,*  nor  is  it  necessary  to  make  a  formal  admis- 


(C.  C.)  295;  Burt  V.  Wilson,  28  Cal. 
638;  Hollingshead  v.  McKenzie,  8  Ga. 
457;  Taylor  v.  Allen,  40  Minn.  433; 
Thomas  v.  Thomas,  (Neb.  1896)  67  N. 
W.  Rep.  182;  Van  Dyne  v.  Vreeland, 
II  N.  J.  Eq.  370.  But  see  Auter  v. 
Miller,  18  Iowa  405. 

Illastration. — Where  a  suit  is  brought 
on  a  parol  agreement  for  the  exchange 
of  lands,  the  defendant,  although  he 
admits  by  his  plea  or  answer  the  parol 
contract,  may  still  claim  the  protection 
of  the  statute  of  frauds.  Barnes  v. 
Teague,  i  Jones  Eq.  (N.  Car.)  277. 

No  Specific  Performance  on  Orotmd  of 
Confession. — Though  a  parol  agreement 
to  convey  land  is  confessed  by  the  an- 
swer, still  the  defendant  is  entitled  to 
the  protection  of  the  statute  of  frauds, 
and  no  decree  of  specific  performance 
can  be  made  on  the  ground  of  such 
confession.  Stearns  v.  Hubbard,  8 
Me.  320. 

1.  Maryland.  —  Small  v.  Owings,  I 
Md.  Ch.  363;  Albert  v.  Winn,  5  Md.  66. 

Minnesota. —  Iverson  v.  Cirkel,  56 
Minn.  299. 

Missouri.  —  Maybee  v.  Moore,  90 
Mo.  340. 

Nebraska. — Connor  v.  Hingtgen,  ig 
Neb.  472. 

New  Hampshire. — Newton  v.  Swazey, 
8  N.  H.  13. 

New  Jersey. —  Ashmore  v.  Evans,  11 
N.  J.  Eq.  151. 

New  York. —  Cozine  v.  Graham,  2 
Paige  (N.  Y.)  177;  Vaupell  v.  Wood- 
ward, 2  Sand.  Ch.  (N.  Y.)  143;  Harris 
V.  Knickerbacker,  5  Wend.  (N.  Y.)  638; 
Quinlan  v.  Raymond,  (C.  PI.)  3  N.  Y. 
St.  Rep.  573;  Duffy  v.  O'Donovan,  46 
N.  Y.  223. 

Ohio. —  Woods 'z/.  Dille,  11  Ohio  455. 

Virginia. — Argenbright  v.  Campbell, 
3  Hen.  &  M.  (Va.)  144. 

West  Virginia.  —  Barrett  v.  McAllis- 
ter, 33  W.  Va.  738. 

Wisconsin.  —  Whiting  v.  Gould,  2 
Wis.  552. 

Validity  of  Contract  Presumed. — Where 


the  plaintiff  pleads  a  contract,  the  law 
presumes  its  validity;  and,  if  the  de- 
fendant objects  to  it  because  it  is  void 
by  reason  of  a  noncompliance  with  the 
statute,  he  must  make  the  defense  in 
his  answer,  otherwise  the  defense  is 
waived.  Maybee  v.  Moore,  90  Mo. 
340. 

No  Proof  of  the  Agreement  Necessary. — 
Where  the  defendant  in  his  answer  ad- 
mits the  agreement,  and  does  not  after- 
wards insist  upon  the  statute  of  frauds 
as  a  bar,  he  cannot  make  the  objection; 
and  no  proof  of  the  agreement  will  be 
necessary.  Cozine  v.  Graham,  2  Paige 
(N.  Y.)  177. 

"  Where  a  defendant,  without  plead- 
ing the  statute,  or  relying  on  it  in  his 
answer,  confesses  the  agreement  as 
stated  in  the  bill,  and  allows  the  bar- 
gain to  be  complete,  and  does  not  insist 
on  any  fraud,  circumvention,  or  sur- 
prise in  obtaining  it,  it  may  be  truly 
said  there  can  be  no  danger  of  perjury; 
because  he  might,  according  to  my 
construction,  have  protected  himself 
from  answering,  by  pleading  the  stat- 
ute, had  he  chosen  to  do  so;  and  be- 
cause, having  waived  the  benefit  of 
that  protection,  which  he  must  be  pre- 
sumed to  have  done  voluntarily,  he 
hath,  by  his  own  acknowledgment, 
taken  away  the  necessity  of  proving 
the  agreement."  Per  Tucker,  J.,  in 
Argenbright  v.  Campbell,  3  Hen.  &  M. 
(Va.)  144. 

Admitting  an  Agreement  Substantially 
the  Same. — If  the  answer  admits  an 
agreement  substantially  the  same  as 
that  alleged  in  the  bill,  and  differing 
from  the  alleged  agreement  in  points 
not  essential,  the  answer  is  treated  as 
admitting  the  agreement,  and,  unless 
the  defense  under  the  statute  is  made 
by  a  plea  or  answer,  the  statute  w^ill 
not  avail  the  defendant.  Barrett  v. 
McAllister,  33  W.  Va.  738. 

2.  Goelet  v.  Cowdrey,  i  Duer  (N.  Y.) 
132.     See  Rowton  v.   Rowton,  i   Hen. 
&  M   (Va.)  92. 
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sion  of  the  contract  declared  on.*  But  sufficient  facts  should  be 
stated  to  show  that  the  defendant  seeks  the  protection  of  the 
statute.*     And  the  plea  or  answer  setting  up  the  statute  should 


1.  Larimer  v.  Kelley,  lo  Kan.  29S. 

Heed  neither  Confess  nor  Beny  the  Con- 
tract.—  "  With  respect  to  all  promises, 
agreements,  and  contracts  within  the 
purview  of  the  statute,  if  not  reduced 
to  writing,  and  signed  pursuant  to  the 
statute,  and  if  nothing  be  done  in  per- 
formance of  them  whereby  the  actual 
state  of  the  parties,  or  one  of  them,  is 
materially  affected,  they  ought  to  be 
considered  as  imperfect  and  incomplete, 
so  as  to  be  incapable  of  supporting  a 
suit  either  at  law  or  inequity;  conse- 
quently, wherever  a  defendant  to  a 
bill  for  the  specific  performance  of  a 
parol  agreement  pleads  and  relies  upon 
the  benefit  of  the  statute,  he  is  not  com- 
pellable to  answer  as  to  the  agreement, 
and  confess  or  deny  it,  but  may  protect 
himself  from  such  answer  by  his  plea; 
and  where  offered  and  insisted  on,  it 
ought  to  be  allowed;  for,  by  compelling 
a  defendant  to  answer  after  he  has 
claimed  the  protection  of  the  statute  by 
his  plea,  the  inducement  to  perjury, 
which  it  is  the  object  of  the  statute  to 
prevent,  will  be  increased  in  tenfold 
proportion."  /'cr  Tucker,  J.,  in  Argen- 
bright  V.  Campbell,  3  Hen.  &  M.  (Va.) 
144. 

In  Givens  v.  Calger,  2  Desaus.  (S. 
Car.)  190,  it  was  held  that,  in  the  case 
of  parol  agreement  not  tinctured  with 
fraud,  if  the  defendant  chooses  to  avail 
himself  of  the  statute,  it  is  not  necessary 
that  he  should  by  answer  confess  or 
deny  the  agreement,  the  law  having  de- 
clared it  void.  Neither  ought  he  to  be 
compelled  to  confess  or  deny  part  per- 
formance of  it,  although  charged  in  the 
bill. 

2.  Dinkel  v.  Gundelfinger,  35  Mo. 
173,  in  which  case  "  the  plaintiff  sued 
the  defendant  upon  a  promissory  note. 
The  defendant  set  up  as  a  counter-claim, 
that  under  a  contract  with  the  plaintiff 
he  had  supported  the  plaintiff's  mother, 
for  which  the  plaintiff  was  indebted  to 
him.  The  plaintiff  replied  and  denied 
the  alleged  contract,  and  pleaded  that 
the  '  account  in  said  answer  stated  is 
barred  by  the  statute  of  frauds.'  The 
statute  of  frauds  was  not  well  pleaded. 
The  facts  relied  on  as  a  defense  to  the 
counter-claim  under  the  statute  of 
frauds  should  have  been  set  out."  And 
see  Goelei  v.  Cowdrey,  i  Duer  (N.  Y.) 


132;  Miller  v.  Roessler,  4  E.  D.  Smith 
(N.  Y.)  234. 

Insufficient  Pleading  of  the  Statute.  — 
Stating  in  the  answer  that  the  contract 
is  void  in  law,  and  that  the  defendant 
is  not  bound  to  perform  the  same,  is 
not  sufficient  to  enable  him  to  avail 
himself  of  the  statute  of  frauds,  or  to 
put  the  complainant  on  proof  of  a  con- 
tract in  writing.  Vaupell  v.  Woodward, 
2  Sandf.  Ch.  (N.  Y.)  143. 

It  is  not  a  correct  pleading  of  the 
statute  of  frauds,  in  answer  to  a  cross- 
bill brought  to  enforce  specific  perform- 
ance of  a  verbal  contract  for  the  sale  of 
standing,  trees,  to  admit  in  substance 
the  contract,  and  deny  that  the  orator 
was  "  equitably  or  morally  bound  to 
carry  out  said  agreement,"  etc.  Bat- 
tell  V.  Matot,  58  Vt.  271. 

Argumentative  Denial  of  Contract.  —  To 
an  action  of  assumpsit  upon  a  guaranty, 
the  defendant  pleaded  that  the  promise 
declared  on  was  a  special  promise  for 
the  debt  of  another;  and  that  no  agree- 
ment in  respect  thereof,  nor  any  mem- 
orandum or  note  thereof  in  writing, 
was  signed  by  the  defendant.  It  was 
held  bad  on  special  demurrer  as 
amounting  to  an  argumentative  denial 
of  the  contract  or  promise  alleged  in  the 
declaration.  Reade  v.  Lamb,  6  Exch. 
130. 

Want  or  Failure  of  Consideration.  —  A 
plea  that  the  note  sued  on  "  was  given 
in  consideration  of  a  sale  of  land  not 
evidenced  by  writing  "  is  not  a  plea 
setting  up  the  statute  of  frauds  in  bar 
of  the  action,  but  is  only  a  plea  of  want 
or  failure  of  consideration;  and  in  such 
case,  where  the  contract  was  to  deliver 
possession  of  the  land  before  the  day  of 
payment,  and  possession  has  been 
given,  such  defense  is  not  available  at 
law  nor  in  equity  if  the  conveyance  be 
made.     Edelin  v.  Clarkson,  3  B.  Mon. 

(Ky.)3i. 

Sufficient  Pleading  of  the  Statute.  —  To 
a  bill  in  chancery  for  the  specific  per- 
formance of  a  contract  to  convey  land, 
the  defendants  in  their  answer  "  assert 
that  there  never  was  any  gift  of  said 
premises  to  either  of  the  complainants, 
and  assert  that,  if  either  or  both  should 
testify  to  such  gift,  they  will,  by  their 
statement,  as  they  have  in  their  bill, 
show  only  such  parol  gift  as  is  governed 
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expressly  aver  that  the  contract  was  not  in  writing,*  else  it  will 
be  presumed  to  be  so.* 

Pleading  Statute  of  Another  State. —  It  is  held  that  in  an  action  on  a 
contract  made  in  another  state  or  in  a  foreign  country,  the  con- 
tract will  be  presumed  to  have  been  made  in  accordance  with  the 
laws  of  the  place  of  its  execution,  and  a  violation  of  the  statute 
of  that  state  must  be  pleaded  and  proved.* 

rV".  Waivee  of  the  Defense  —  1.  In  General. —  It  is  quite  pos- 
sible to  lose  the  protection  of  the  statute  of  frauds  by  not  insist- 
ing upon  it  or  bringing  it  before  the  court,*  and  after  a  party  has 


by  the  statute  of  frauds  and  perjuries, 
and  of  no  avail  against  these  defend- 
ants or  either  of  them."  This  was  held 
to  be  a  sufficient  pleading  of  the  statute 
of  frauds.  Schoonmaker  v.  Plummer, 
139  111.  612. 

Under  Iowa  Statute.  —  In  asuit  to  en- 
force the  specific  performance  of  a  parol 
contract,  the  petition  alleged  that  on  a 
certain  day  the  plaintiff  made  a  verbal 
contract  with  the  defendant  upon  terms 
set  forth  in  the  petition.  The  answer 
denied  the  making  of  any  such  con- 
tract, and  contained  an  almost  literal 
traverse  of  the  plaintiff's  allegations. 
It  was  held  that  the  answer  presented 
such  a  denial  as  to  prevent  the  enforce- 
ment of  the  contract  under  Iowa  Revi- 
sion, §4009.    Mahana  z/.  Blunt,  20  Iowa 

143- 

1.  Bean  v.  Valle,  2  Mo.  126. 

Where  Agfreement  Admitted.  —  Where 
the  making  of  the  agreement  is  admit- 
ted by  the  answer,  the  defendant  must 
insist  in  his  answer  that  it  was  not  in 
writing,  and  therefore  was  not  binding 
upon  him.  Champlin  v.  Parish,  11 
Paige  (N.  Y.)  405. 

Insufficient  Plea.  —  A  plea  of  the  stat- 
ute of  frauds  which  alleged  that  "  the 
engagement  or  debt  sued  on  was  a 
promise  to  assume  for  the  debt,  default, 
or  miscarriage  of  another,"  was  held  to 
be  bad,  because  it  failed  to  aver  that 
the  contract  sued  on  wa*  not  evidenced 
by  a  writing  signed  by  the  defendant, 
and  expressing  the  consideration  for 
the  promise  to  answer  for  the  alleged 
debt,  default,  or  miscarriage  of  another. 
Hunt  V.  Johnson,  96  Ala.  130. 

2.  See  supra,  I.  2.  Compliance  tuith 
Statute. 

3.  Miller  z/.  Wilson,  146  111.  523,  which 
was  a  case  where  an  action  was  brought 
in  Illinois  on  a  contract  made  in  Kan- 
sas, and  the  defendant  pleaded  the 
statute  of  frauds  generally,  without 
stating  that  it  was  the   Kansas  statute 


he  relied  upon.  It  was  held  that,  in 
the  absence  of  such  an  averment,  it 
would  be  presumed  that  the  Illinois 
statute  was  relied  on,  and  the  plea  did 
not  constitute  a  valid  defense. 

4.  Eveland  v.  Stephenson,  45  Mich. 
394. 

In  Scharflf  v.  Klein,  29  Mo.  App.  551, 
it  was  said:  "  No  case,  however,  can 
be  found  which  goes  to  the  extent  that 
the  defense  of  the  statute  may  not  be 
waived,  and  it  is  evident  that  in  order 
to  make  the  defense  available  it  must 
be  asserted  in  some  manner  which  calls 
the  attention  of  the  trial  court  to  the 
fact  that  it  is  relied  on  as  a  defense." 

In  Miller  v.  Harper,  63  Mo.  App.  293, 
it  was  held  that  where  a  defendant  al- 
lowed the  introduction  of  evidence  re- 
lating to  a  contract  within  the  statute 
of  frauds,  without  objecting,  either 
while  it  was  being  introduced,  or  by 
motion  to  strike  out,  or  otherwise,  he 
was  held  to  have  waived  the  defense. 
And  see  Cosand  v.  Bunker,  2  S.  Dak. 
294. 

Court  Not  Required  to  Interpose  the 
Statute. —  Defendants  may  waive  their 
immunity  under  the  statute  of  frauds, 
and  unless  the  defense  is  in  some  way 
set  up  or  called  to  the  attention  of  the 
court,  the  court  is  not  required  to  in- 
terpose it.     League  z'."  Davis,  53  Tex.  9. 

Decree  Pro  Confesso  a  Waiver  of  the 
Statute.  —  A  decree/ro  confesso,  under  a 
bill  which  seeks  the  specific  perform- 
ance of  an  agreement  for  the  sale  or 
exchange  of  lands,  cures  any  defect  in 
the  writing  as  to  the  description  of  the 
lands,  and  is  a  waiver  of  the  statute  of 
frauds.     Angel  v.  Simpson,  85  Ala.  53. 

In  Equity  —  Withdrawal  of  Plea.-— 
Where  a  plea  of  the  statute  of  frauds  is 
overruled,  if  the  defendant  then  files 
his  answer  he  waives  and  withdraws 
his  plea,  and  has  no  longer  any  right  to 
insist  on  the  statute  as  a  defense. 
Keattb  V.  Rector,  i  Ark.  391. 
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waived  the  defense,  either  openly  or  tacitly,  in  the  court  below, 
he  cannot  set  it  up  in  the  appellate  court.* 

2.  Defense  Waived  unless  Pleaded.  —  As  has  been  before  stated, 
the  better  doctrine  seems  to  be  that  the  statute  of  frauds  must 
always  be  pleaded  to  be  available  as  a  defense.*  It  follows  from 
this,  as  a  natural  consequence,  that  where  the  party  fails  to  take 
advantage  of  the  statute  in  his  pleadings,  he  must  be  deemed  to 
have  waived  it.' 

When  the  Contract  is  Admitted. —  It  is  an  invariable  rule  that,  where 
the  defendant  admits  the  alleged  contract,  but  fails  to  plead  the 
statute  of  frauds,  he  is  deemed  to  have  waived  the  statute.** 


Waiver  Permanent  —  Not  Confined  to 
Existing  Issues. — A  failure  to  expressly 
claim  the  benefit, of  the  statute  not  only 
amounts  to  the  renunciation  of  such 
benefit,  but  the  effect  is  permanent,  and 
not  confined  to  the  existing  issues;  thus 
the  orator  in  the  original  suit  having 
failed  to  claim  in  explicit  language  the 
benefit  of  the  statute,  it  was  held  that 
he  could  not  set  up  the  statute  as  a  de- 
fense to  a  cross-bill.  Battell  v.  Matot, 
58  Vt.  271. 

1.  Lewis  V.  Teal,  82  Ala.  288;  Boston 
V.  Nichols,  47  111.  353;  Hogan  v.  East- 
erday,  58  111.  App.  45 ;  Trayer  v.  Reeder, 
45  Iowa  272;  Erhard  v.  Callaghan,  33 
Tex.  171;  Day  v.  Dalziel,  (Tex.  Civ. 
App.)  32  S.  W.  Rep.  377;  Skinner  v. 
McDouall,  12  Jur.  741.  But  see  Smith 
V.  Fah,  15  B.  Mon.  (Ky.)  443. 

2.  See  supra.  III.  2.  a.   General  Rule. 
8.  Alabama.  —  Martin    v.    Blanchett, 

77  Ala.  288;  Brigham  v.  Carlisle,  78 
Ala.  243. 

Illinois.  —  Tarleton  v.  Vietes,  6  111. 
470;  Lear  v.  Chouteau,  23  111.  39;  Finu- 
can  V.  Kendig,  109  111.  198. 

Missouri.  —  Gardner  v.  Armstrong, 
31  Mo.  539;  Maybee  v.  Moore,  90  Mo. 
343;  Taylor  v.  Penquite,  35  Mo.  App. 
399;  Randolph  v.  Frick,  50  Mo.  App. 

279- 

New  York. —  Lewin  v.  Stewart,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  513; 
Cheever  v.  Schall,  87  Hun  (N.  Y.)  34; 
Honsinger  v.  Mulford,  90  Hun  (N.  Y.) 
591;  Post  V.  Butler,  11  Misc.  Rep.  (N. 
Y.  City  Ct.)  106;  Bailie  v.  Plaut,  11 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  30;  Schultz 
V.  Cohen,  13  Misc.  Rep.  (Buffalo  Super. 
Ct.)  638;  Crane  v.  Powell,  139  N.  Y. 
389;  Simis  V.  Wissel,  (N.  Y,  Supreme 
Ct.)  41  N.  Y.  Supp.  1024. 

Vermont. — Adams  v.  Patrick,  30  Vt. 
516. 

In  Crane  v.  Powell,  139  N.  Y.  389, 
the  court  said:     "  When  the  defect  in 


the  plaintiff's  cause  of  action  appears 
on  the  face  of  the  complaint,  the  de- 
fense must  be  interposed  by  demurrer. 
When  the  complaint  does  not,  as  in  this 
case,  disclose  an  invalid  agreement 
upon  its  face,  but  it  is,  in  fact,  invalid 
for  some  reason,  the  defendant  must 
take  the  objection  by  answer,  and  if  the 
objection  is  not  taken  in  either  way, 
the  defendant  is  deemed  to  have  waived 
it.  The  conclusion  is  thus  reached  that 
the  defendant  waived  the  benefit  of  the 
statute  in  this  case  by  omitting  to 
plead  it." 

Validity  of  Contract  Fresomed. — Where 
the  plaintiff  pleads  a  contract  the  law 
presumes  its  validity;  and  if  the  de- 
fendant objects  to  it  because  it  is  void 
by  reason  of  a  noncompliance  with  the 
statute,  he  must  make  the  defense  in 
his  answer,  othewise  the  defense  is 
waived.     Maybee  v.  Moore,  90  Mo.  343. 

Objection  Waived  by  Implication.  — 
Where  the  only  grounds  set  out  in  a 
bill  to  set  aside  a  voluntary  settlement 
by  a  donor  for  his  wife  and  family  are 
mistake  in  drafting  the  deed,  absence 
of  a  power  of  revocation  and  of  any  ad- 
vice in  respect  thereto,  and  the  improv- 
idence of  the  arrangement,  the  donor 
cannot  rely  upon  the  statute  of  frauds 
as  a  ground  to  avoid  the  same.  If  it 
is  not  pleaded  in  some  way,  the  party, 
by  implication,  waives  the  objection 
that  there  was  no  writing  signed  by  the 
beneficial  owner  directing  the  trust 
deed.     Finucan  v.  Kendig,  109  111.  198. 

4,  Ashmore  v.  Evans,  11  N.  J.  Eq. 
151;  Duffy  V.  O'Donovan,  46  N.  Y.  223; 
Harris  v.  Knickerbacker,  5  Wend.  (N. 
Y.)  638. 

Batell  V.  Matot,  58  Vt.  271,  wherein 
it  was  held  not  to  be  sufficient  to  allege 
that  the  contract  was  "  a  verbal  con- 
tract," and  that  it  "  invests  the  defend- 
ant with  no  title." 

In  Connor  v.  Hingtgen,  19  Neb.  472, 
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Where  the  Contract  i«  Denied. —  Certain  cases  have  already  been  men- 
tioned which  hold  that,  if  a  defendant  denies  the  alleged  contract, 
he  need  not  plead  the  statute.*  Of  course,  where  this  doctrine 
obtains,  the  defendant  cannot  be  considered  to  have  waived  the 
defense  by  failure  to  plead  it.  But  even  in  this  case  the  statute 
must  be  set  up  at  the  trial  or  it  will  be  held  to  be  waived.* 

3.  Enforcement  of  the  Contract. — When  the  statute  of  frauds  is 
waived  through  failure  to  plead  it,  and  the  alleged  contract  is 
admitted  or  satisfactorily  proved,  the  contract  will  be  enforced, 
although  it  may  be  obnoxious  to  the  statute.' 

V;  Recoveey  under  VOIDABLE  CoNTEACT.  —  While  an  agree- 
ment not  in  conformity  with  the  statute  of  frauds  cannot  be 
enforced,  still,  where  a  person  has  rendered  services  or  transferred 
property  under  such  a  voidable  contract,  he  may  recover  the  value: 
of  the  services  or  property  under  a  quantum  meruit  or  a  quantum, 
valebant.'^     There  has  been  said  to  be  no  reason,  either  in  justice 


it  was  held  that  where  the  defendant  in 
his  answer  admits  substantially  the 
contract  set  out  in  the  petition,  but  al- 
leges that  the  plaintiff  has  violated  its 
provisions,  and  there  is  no  plea  of  the 
statute  of  frauds,  the  statute  will  be 
considered  as  waived. 

1.  See  supra  III.  2.  b.  (i)  Under 
General  Denial  of  the  Contract. 

2.  Van  Idour  v.  Nelson,  60  Mo.  App. 
523,  in  which  it  was  held  that  when  the 
contract  is  not  denied  the  statute  must 
be  specifically  pleaded,  but  if  the  con- 
tract is  denied  the  statute  may  be  in- 
voked at  the  trial;  but  if  not  then 
invoked  it  will  be  waived,  as  it  is  an 
affirmative  defense. 

Not  AlIo\^ed  at  the  Final  Hearing. — 
In  a  suit  concerning  lands,  if  the  stat- 
ute of  frauds  is  not  specially  relied  on, 
or  the  whole  contract  is  not  expressly 
denied  in  the  pleading,  the  defendant 
is  held  to  have  waived  the  statute,  and 
cannot  be  permitted  to  take  advantage 
of  it  afterwards  or  at  the  final  hearing. 
Lingan  v.  Henderson,  i  Bland  (Md.) 
236;  Ogden  V.  Ogden,  i  Bland  (Md.)  284. 

3.  Alabama. —  Patterson  v.  Ware,  10 
Ala.  444;  Cooper  v.  Hornsby,  71  Ala. 
62;  Shakespeare  v.  Alba,  76  Ala.  351; 
Espalla  V.  Wilson,  86  Ala.  487. 

Illinois. —  Dyer  v.  Martin,  5  111.  146; 
Carpenter  v.  Davis,  72  111.  14;  Gordon 
V.  Reynolds,  114  111.  118. 

Kentucky. —  Talbot  v.  Bowen,  i  A. 
K.  Marsh:  (Ky.)  436. 

Maryland. —  Small  v.  Owings,  I  Md. 
Ch.  363;  Albert  z/.  Winn,  5  Md.  66. 

Ne7v  Hampshire. — Newton  v.  Swazey, 
8N.  H.13. 


Ohio. —  Woods  V.  Dille,  11  Ohio  455. 

But  see  Fowler  v.  Lewis,  3  A.  K. 
Marsh.  (Ky.)  443,  in  which  it  was  held 
that  a  defendant  below  failing  to  plead 
the  statute  of  frauds  will  not  justify  a 
specific  decree,  unless  he  admits  the 
bargain,  or  unless  the  complainant 
below  makes  out  a  case  which  will 
justify  a  decree. 

Enforcement  of  Parol  Trust. — A  trust 
•created  by  a  parol  contract  will  be  en- 
forced in  equity  against  a  party  who 
does  not  insist  upon  the  defense  of  the 
statute  of  frauds.  Flagg  v.  Mann,  2 
Sumn.  (U.  S.)  486;  Carpenter  v.  Davis, 
72  111.  14;  Gordon  v.  Reynolds,  114  111. 
118. 

Not  Effectual  as  an  Estoppel. —  An  oral 
promise  to  answer  for  the  debt  of  an- 
other, within  the  statute  of  frauds, 
cannot  be  given  effect  by  estoppel, 
merely  because  it  has  been  acted  upon 
by  the  promisee  and  not  performed  by 
the  promisor.  Brightman  v.  Hicks, 
108  Mass.  246. 

4.  Patten  v.  Hicks,  43  Cal.  509; 
Wolke  V.  Fleming,  103  Ind.  105;  Wal- 
lace V.  Long,  105  Ind. 522;  Schoonover 
V.  Vachon  121  Ind.  3;  Miller  v.  Eld- 
ridge,  126  Ind.  461;  Taggart  v.  Tev- 
anny,  i  Ind.  App.  339;  Nelson  v.  Mas- 
terson,  2  Ind.  App.  524;  Hershman  v. 
Pascal,  4  Ind.  App.  330;  Smith  v.  Lot- 
ton,  5  Ind.  App.  177;  Wonsettler  v. 
Lee,  40  Kan.  367;  Lapham  v.  Osborne, 
20  Nev.  168;  Hartwell  v.  Young,  67 
Hun  (N.  Y.)  472. 

Wisconsin  Doctrine. —  The  purchaser 
of  real  estate  under  a  binding  execu- 
tory   contract    of    sale    has    a    choice 
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or  morals  why  such  a  void  contract  and  a  failure  to  fulfill  its 
terms  should  be  interposed  as  a  defense  to  a  recovery  upon  a 
quantum  meruit ^ 


among  several  modes  of  redress 
afforded  by  law  against  the  seller,  for 
a  breach  of  such  contract.  He  may  go 
into  a  court  of  equity  and  compel  a 
specific  performance,  or  sue  at  law 
upon  a  contract  and  recover  the  dam- 
ages which  he  has  sustained,  or  he 
may  abandon  it  altogether  and  bringf 
his  action  for  the  price  paid  and  inter- 
est, as  for  money  had  and  received  to 
his  use.     But  it  is  doubtful  whether. 


under  a  statute  like  that  of  Wisconsin, 
all  these  remedies  can  at  any  time  be 
said  to  be  open  to  a  purchaser  under 
the  verbal  or  unwritten  contract  of  pur- 
chase, except  in  the  simple  instance  of 
a  part  performance,  which  by  the  terms 
of  the  statute  itself  is  exempted  from 
its  operation.  Brandeis  v.  Neustadtl, 
13  Wis.  142. 

1.  Hartwell  v.  Young,  67  Hun  (N.  Y.) 
472. 
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See  article  CREDITORS'  BILLS  AND  FRAUDULENT 
CONVEYANCES,  vol.  5,  p.  388. 


FRAUDULENT    REPRESENTATIONS. 

See  article  FALSE  REPRESENTATIONS  AND  DECEIT, 

vol.  8,  p.  883. 


FREIGHT. 

See  article  CARRIERS,  vol.  3,  p.  812. 


FRIENDLY   SUITS. 

L  Definition,  719. 
n.  Charactee  of  Action,  720. 
lU  Pkoceedinos  in  Amicable  Actions,  720. 

1.  The  Agreement  to  Enter,  720; 

2 .  Entry  of  Action  by  Attorney,  721. 

3.  Necessity  for  Writ,  721. 

4.  Necessity  for  Pleadings,  721. 

5.  Entry  of  Judgment,  722. 

6.  Appeal,  722. 

CROSS-REFERENCE. 

As   to  the  Submission  of  an  Agreed  Case  without  Action,  see  article 
AGREED  CASE,  vol.  i,  p.  384. 

L  Definition.  —  A  friendly  action  or  lawsuit  is  one  instituted 
seriously,  but  in  a  friendly  spirit,  that  some  matter  in  controversy 
may  be  definitely  settled,  as  cheaply  and  with  as  little  delay  as 
possible.* 

1.  2  Am.  and  Eng.  Encyc.  of  Law  (2d  Thompson  v.  Moulton,  20  La.  Ann. 
ed.,  306;  Thompson  v.  Moulton,  20  La.  535,  it  was  held  that  the  words  "  arbi- 
Ann.  535.  tration  "  and  "  amicable  lawsuit  "  were 

Distinction  between  Arbitration  and  not  convertible  terms,  the  distinction 
Amicable     Lawfoit,  —  In     the    case    of    being  that  the  former  carried  with  it 
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Amicable  Actions. - 


n.  Chaeactee  of  Action  —  FiotitlouB  suite.  —  A  friendly  action  is 
by  no  means  a  fictitious  one.  It  is  essential  that  the  object  of 
all  actions  be  to  settle  a  real  controversy  existing  between  the 
parties.  If  it  appears  that  such  is  not  the  object,  the  action  will 
be  regarded  as  fictitious  and  will  be  dismissed  by  the  court.* 

Contempt. —  The  bringing  of  a  fictitious  suit  may  be  punished  as 
a  contempt  of  court.* 

ni  Feoceedinos  in  Amicable  Actions  —  1.  The  Agreement  to 
Enter  —  Generally.  —  The  commencement  of  an  amicable  action  is 
by  a  written  agreement  to  enter  which  does  away  with  the  neces- 


the  idea  of  settlement  by  disinterested 
third  parties,  while  the  latter  implied 
a  friendly  submission  of  the  points  in 
dispute  to  a  judicial  tribunal,  to  be  de- 
termined in  accordance  with  the  forms 
of  law. 

1.  Brewington  v.  Lowe,  i  Ind.  21; 
Smith  V.  Junction  R.  Co.,  29  Ind.  546; 
Meeker  v.  Straat,  38  Mo.  App.  239; 
Haley  v.  Eureka  County  Bank,  21  Nev. 
127;  Berks  County  v.  Jones,  21  Pa.  St. 
413;  Poor  of  Pittsburgh  v.  Allegheny,  i 
Pittsb.  (Pa.)  97;  Lord  v.  Veazie,  8  How. 
(U.  S.3  251;  Cleveland  v.  Chamberlain, 
I  Black  (U.  S.)  419.  See  also  Com.  v. 
Cleveland,  etc.,  R.  Co.,  29  Pa.  St.  370; 
Hotchkiss  V.  Jones,  4  Ind.  260;  Loug- 
head  v.  Bartholomew,  Wright  (Ohio)  91 ; 
Matter  of  Elsam,  3  B.  &  C.  597,  10  E. 
C.  L.  193;  Doe  V.  Duntze,  6  C.  B.  100, 
60  E.  C.  L.  ICO;  Bandon  v.  Becher,  3 
CI.  &  F.  479.  See  also  upon  this  ques- 
tion article  Appeals,  vol.  2,  p.  341. 

Amicable  and  Fictitious  Actions  Dis- 
tinguished.—  In  Lord  v.  Veazie,  8  How. 
(U.  S.)  255,  Taney,  C.  J.,  said:  "  The 
suit  is  spoken  of,  in  the  affidavits  filed 
in  support  of  it,  as  an  amicable  action, 
and  the  proceeding  defended  on  that 
ground.  But  an  amicable  action,  in 
the  sense  in  which  these  words  are  used 
in  courts  of  justice,  presupposes  that 
there  is  a  real  dispute  between  the  par- 
ties concerning  some  matter  of  right. 
And  in  a  case  of  that  kind  it  sometimes 
happens  that  for  the  purpose  of  obtain- 
ing a  decision  of  the  controversy,  with- 
out incurring  needless  expense  and 
trouble,  they  agree  to  conduct  the  suit 
in  an  amicable  manner,  that  is  to  say, 
that  they  will  not  embarrass  each  other 
with  unnecessary  forms  or  technicali- 
ties, and  will  mutually  admit  facts 
which  they  know  to  be  true,  and  with- 
out requiring  proof,  and  will  bring  the 
point  in  dispute  before  the  court  for  de- 
cision, without  subjecting  each  other  to 
unnecessary  expense    or    delay.     But 


there  must  be  an  actual  controversv 
and  adverse  interests.  The  amity  con- 
sists in*  the  manner  in  which  it  is 
brought  to  issue  before  the  court.  And 
such  amicable  actions,  so  far  from  being 
objects  of  censure,  are  always  approved 
and  encouraged,  because  they  facilitate 
greatly  the  administration  of  justice 
between  the  parties.  The  objection  in 
the  case  before  us  is,  not  that  the  pro- 
ceedings were  amicable,  but  that  there 
is  no  real  conflict  of  interest  between 
them;  that  the  plaintiff  and  defendant 
have  the  same  interest,  and  that  inter- 
est adverse  and  in  conilict  with  the  in- 
terest of  third  persons,  whose  rights 
would  be  seriously  affected  if  the  ques- 
tion of  law  was  decided  in  the  manner 
that  both  of  the  parties  to  this  suit  de- 
sire it  to  be." 

Fictitious  Name.  —  Where  there  are 
real  parties  in  interest,  a  real  matter  in 
controversy,  a  real  prosecution,  and  a 
real  decision,  the  action  may  be  main- 
tained although  it  be  prosecuted  by  the 
real  plaintiff  under  a  fictitious  name. 
McNair  v.  Toler,  21  Minn.  175.  See 
also  Bandon  v.  Becher,  3  CI.  &  F.  511. 

Fictitiousness  —  How  Shown. — Affida- 
vits of  persons  interested  in  the  ques- 
tion involved,  who  are  not  parties  to 
the  suit,  will  be  heard  in  the  Supreme 
Court  in  support  of  a  motion  to  dismiss 
the  appeal  on  the  ground  that  the  ac- 
tion is  fictitious,  and  that  no  real  con- 
troversy exists  between  the  parties. 
Smith  V.  Junction  R.  Co.,  29  Ind.  546; 
Cleveland  v.  Chamberlain,  i  Black  (U. 
S.)4I9;  Lord  v.  Veazie,  8  How.  (U.  S.) 

251. 

2.  Smith  V.  Junction  R.  Co.,  29  Ind. 
546. 

Coste.  —  Where,  in  a  fictitious  action, 
it  appeared  that  one  of  the  parties  was 
a  fictitious  person,  it  was  held  that  the 
dismissal  of  the  proceeding  would  be 
at  the  costs  of  the  real  party  to  the  suit. 
Smith  V.  Junction  R.  Co.,  29  Ind.  546. 
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sity  of  service  of  process  as  in  adverse   proceedings.     The  entry 
of  the  action  in  this  form  is  generally  regulated  by  statute.* 

Cauae  of  Action. —  When  the  agreement  to  enter  an  amicable  action 
contains  also  a  confession  of  judgment,  the  cause  of  action  must 
be  stated  therein.* 

2.  Entry  of  Action  by  Attorney.  —  Independently  of  statutory 
enactment,  an  amicable  action  may  be  entered  by  attorney.* 

3.  Necessity  for  Writ.  —  The  issuing  of  a  writ  in  amicable 
actions  is  not  requisite,  the  necessity  therefor  being  waived  by 
the  defendant  by  the  entry  of  the  action.*  Especially  is  this 
true  where  the  statute  declares  that  the  action  may  be  com- 
menced without  a  writ.* 

4.  Necessity  for  Pleadings.  —  The  declaration  and  the  subse- 
quent pleadings  should  be  filed  in  amicable  actions,  just  as  in 
adverse  proceedings.* 


1.  Pennsylvania  Act.  —  The  Pennsyl- 
vania Act  of  1836,  55  40,  provides  as  fol- 
lows: "  It  shall  be  lawful  for  any  per- 
sons, willing  to  become  parties  to  an 
amicable  action,  to  enter  into  an  agree- 
ment, in  writing,  for  that  purpose, 
either  in  their  proper  persons,  or  by 
their  respective  agents,  or  attorneys, 
and  on  the  production  of  such  agree- 
ment to  the  prothonotary  of  any  court 
having  jurisdiction  of  the  subject  mat- 
ter he  shall  enter  the  same  on  his  docket, 
and  from  the  time  of  such  entry  the 
action  shall  be  deemed  to  be  depending, 
in  like  manner  as  if  the  defendant  had 
appeared  to  a  summons  issued  against 
him  by  the  plaintiff." 

2.  Sufficient  Statement  of  Cause  of  Ac- 
tion.—  Where,  at  the  head  of  an  agree- 
ment to  enter  an  amicable  action,  with 
confession  of  judgment  against  C.  &  B. 
for  a  stated  sum,  there  was  an  account 
by  the  plaintiff  against  C.  &  I.  for  the 
same  amount,  for  goods  sold,  this  was 
held  to  be  a  sufficient  statement  of  the 
cause  of  action.  Cook  v.  Gilbert,  8  S. 
&  R.  (Pa.)  567. 

Bescription  in  Ejectment.  —  An  agree- 
ment that  an  amicable  action  of  eject- 
ment with  confession  of  judgment  be 
entered  "  for  the  premises  situated  No. 
136  South  Third  street  in  the  city  of 
Philadelphia,"  was  held  sufficiently  to 
describe  the  cause  of  action.  "  In  a 
city  having  a  known  system  of  nota- 
tion, regulated  by  municipal  laws,  rec- 
ognized in  the  transactions  of  general 
business,  and  acted  upon  by  every  one, 
the  description  of  a  parcel  of  ground, 
or  the  messuage  thereon,  by  a  number 
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is  sufficiently  definite."  Flanigen  v. 
Philadelphia,  51  Pa.  St.  491. 

3.  Cook  V.  Gilbert,  8  S.  &  R.  (Pa.)  567. 
Confession  of  Judgment.  —  In  Flanigen 

ZK  Philadelphia,  51  Pa.  St.  491,  it  was 
held  that  an  amicable  action  and  con- 
fession of  judgment  by  attorney  was 
according  to  the  ancient  and  established 
practice,  and  was  legal,  notwithstand- 
ing the  Pa.  Act  of  1806,  which  provided 
that  such  entries  should  be  "  without 
the  agency  of  an  attorney." 

4.  I  Troubat  &  Haly's  Practice  191. 
Scire  Facias  upon  a  Mortgage.  —  In  an 

amicable  action  of  scire  facias  upon  a 
mortgage  entered  by  the  agreement  of 
the  parties,  which  agreement  contained 
a  description  of  the  mortgage,  it  was 
held  to  be  no  error  that  the  cause  had 
been  tried  without  writ,  declaration,  or 
statement.  Morris  v.  Buckley,  11  S. 
&  R.  (Pa.)  168. 

5.  I^ectment.  —  In  Massey  v.  Thomas, 
6  Binn.  (Pa.)  333,  an  amicable  action  in 
ejectment  in  which  no  writ  was  issued 
was  held  to  be  good  even  though  the 
statute  provided  the  form  of  the  writ 
of  ejectment,  and  expressly  declared 
that  it  should  not  be  otherwise.  The 
court  held  that  the  statute  was  under- 
stood as  applicable  only  to  cases  in 
which  the  suit  was  commenced  by 
writ,  and  as  by  no  means  impairing  the 
sections  of  the  statute  by  which  all  per- 
sons were  allowed  to  enter  suits  with- 
out writs. 

6.  I  Troubat  «S:  Haly's   Practice  191. 
In  Arbitration   Proceedings.  —  Where 

the  statute  does  away  with  the  neces- 
sity for  pleadings  in  cases  of  arbitration^ 
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5.  Entry  of  Judgment.  —  Apart  from  statute,  judgment  may  be 
entered  by  the  clerk  when  such  authority  is  given  him  in  the 
agreement  to  enter  the  amicable  action.* 

Attestation.  —  Apart  from  statutory  requirements,  it  is  not  neces- 
sary that  the  authority  be  in  writing  or  attested  by  witnesses.* 
Under  Seal.  —  Nor  is  it  necessary  that  the  authority  be  under  seal.' 

6.  Appeal  —  Under  a  statute  which  gives  the  right  of  appeal  in 
cases  where  the  court  refuses  to  open  judgment  entered  upon  a 
warrant  of  attorney,  no  appeal  will  lie  in  case  of  a  confessed 
judgment  in  an  amicable  action,  unless  the  record  shows  that  it 
was  by  virtue  of  a  warrant  of  attorney."* 


it  was  held  that  neither  declaration  nor 
subsequent  pleadings  were  necessary 
when  the  amicable  action  was  by  way 
of  arbitration.  Massey  v.  Thomas,  6 
Binn.  (Pa.)  333. 

1.  Cook  V.  Gilbert,  8  S.  &  R.  (Pa.) 
567;  McCalmont  v.  Peters,  13  S.  &  R. 
(Pa.)  196. 

Interlocutory  Judgment  in  Partition.  — 
In  Bellas  v.  Dewart,  17  Pa.  St.  85,  it 
was  held  that  judgment  would  not  be 
entered  upon  an  award  of  persons  ami- 
cably chosen  by  the  parties  to  make 
partition  or    appraisement    of  certain 


property  after  an  interlocutory  judg- 
ment in  an  action  of  partition,  as  such 
an  entry  would  be,  in  effect,  allowing 
the  parties  to  substitute  their  own  con- 
trivance for  the  writ  of  inquisition  pro- 
vided by  law. 

2.  Cook  V.  Gilbert,  8  S.  &  R.  (Pa.) 
567;  McCalmont  v.  Peters,  13  S.  &  R. 
(Pa.)  196. 

3.  Cook  V.  Gilbert,  8  S.  &  R.  (Pa.) 
567. 

4.  Blythe  Township's  Appeal.  (Pa. 
1888)  12  Atl.  Rep.  849;  Limbert  v. 
Jones,  118  Pa.  St.  589. 
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I.  Definition,  723. 
n.  Office  and  Powers,  723. 

1.  In  General,  723. 

2.  Specific  Instances,  724. 

3.  Limitations  of  Fo7vers,  725. 

I.  Definition. —  An  amicus  curice  is  a  bystander  (usually  a 
counselor)  who  interposes  and  volunteers  information  upon  some 
matter  of  law  in  regard  to  which  the  judge  is  doubtful  or  mis- 
taken, or  upon  a  matter  of  which  the  court  may  take  judicial 
cognizance.* 

n.  Office  and  Powebs  —  1.  In  General — The  office  of  an 
amicus  curice  is  restricted  to  making  suggestions  as  to  questions 
apparent  upon  the  record,  or  matters  of  practice  presenting 
themselves  for  determination  in  course  of  proceedings  in  open 
court,*  and  he  is  heard  only  by  the  leave  and  for  the  assistance 
of  the  court,  upon  a  case  already  before  it.'     The  court  can  do 


1.  Black's  Law  Diet.;  Birmingham 
Loan,  etc..  Co.  v.  Anniston  First  Nat. 
Bank,  loo  Ala.  249. 

Counsel  in  court  frequently  act  in 
this  capacity  when  in  possession  of  a 
case  which  the  judge  has  not  seen  or 
does  not  at  the  moment  remember. 
Holthouse,  Law  Diet.  And  see  state- 
ment of  the  reporter  in  Ex  p.  Yeager, 
II  Gratt.  (Va.)  655. 

"  In  a  case  upon  the  statute  of  frauds. 
Sir  Geo.  Treby,  as  amicus  curia,  in- 
formed the  court  that  he  was  present 
at  the  making  that  statute,  and  what 
was  the  intention  of  the  parliament. 
Comb.  33  Mich.  2  Jac.  2  B.  R.  in  the 
case  of  Horton  v.  Ruesby."  2  Vin.  Abr., 
tit.  Amicus   Curice,  476. 

Who  may  Act  as  Friend  of  the  Court. — 
As  amicus  curicr,  any  person  may 
make  suggestions  to  the  court.  Tolle- 
mache  v.  Tollemache,  30  L.  J.  Mat.  115. 

An  attorney  to  whom  the  court  has 
refused  permission  to  assist  under  pri- 
vate pay,  in  a  criminal  prosecution, 
may  offer  a  pertinent  and  seasonable 
suggestion  as  amicus  curia.  People 
V.  Gibbs,  70  Mich.  425. 

Persons  Who  may  Have  No  Right  to 


Appear  in  a  suit  may  be  allowed,  as 
amici  curice,  to  introduce  evidence  to 
protect  their  own  interests.  Bass  v. 
Fontleroy,  11  Tex.  699;  Irwin  v.  Ar- 
muth,  129  Ind.  340. 

Affidavits  of  Strangers  Speaking  as 
Amici  CorisB. — The  court  may  hear  the 
statements  or  receive  the  affidavits  of 
strangers  speaking  as  amici  curia, 
for  the  prevention  of  fraud  or  error. 
In  such  case,  however,  interested  par- 
ties should  have  notice,  and  an  oppor- 
tunity to  resist  or  explain  by  affidavit 
or  otherwise.     Ex  p.  Guernsey,  21  111. 

443- 

2.  Jones  v.  Jefferson,  66  Tex.  576. 

3.  Birmingham  Loan,  etc.,  Co.  v. 
Anniston  First  Nat.  Bank,  100  Ala. 
249;  Martin  v.  Tapley,  119  Mass.  116; 
Irwin  V.  Armuth,  129  Ind.  340;  Ex  p. 
Guernsey,  21  111.  450. 

Parties  Attended  by  Counsel. — Counsel 
cannot  be  heard  as  amicus  curia  where 
the  parties  are  attended  by  competent 
counsel,  and  the  court  does  not  ask  for 
further  argument.  Nauer  v.  Thomas, 
13  Allen  (Mass.)  572. 

Sitting  as  Judge. — A  conviction  in  the 
court  of  oyer  and  terminer  before  the 
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with  the  suggestion  of  an  amicus  curies  only  what  it  could  ao 
without,  and  no  more,*  and  cannot,  on  such  suggestion,  act  upon 
matters  which  should  be  presented  by  exception  or  answer.* 

2.  Specific  Instances — Unauthorized  Letters  of  Administration. — Where 
letters  of  administration  have  been  issued  without  authority,  pro- 
ceedings to  set  them  aside  may  be  instituted  upon  the  sugges- 
tion of  an  amicus  curice.^ 

Vicious  Indictment.  —  By  an  English  statute,  any  one  might  move 
as  amicus  curies  to  quash  an  indictment  apparently  vicious.* 

Want  of  Prosecution.  —  A  friend  of  the  court  may,  upon  notice  to 
the  plaintiff,  move  to  dismiss  an  action  for  want  of  prosecution,* 


two  associate  judges  and  a  member  of 
the  bar  called  by  them  to  the  bench  as 
amicus  curies  to  advise  them  as  to  mat- 
ters of  law  because  of  the  disqualifica- 
tion of  the  president  judge  is  illegal, 
whether  or  not  defendant  consented 
thereto,  under  Pa.  Act  April  14,  P.  L. 
333,  providing  that  special  courts  shall 
be  held  whenever  the  president  judge 
is  disqualified,  but  that  the  parties  may 
agree  in  writing  to  a  trial  before  such 
president,  or  before  him  and  one  of  his 
associates,  or  before  the  associates. 
Com.  V.  CoUom,  i  Super.  Ct.  (Pa.)  542. 
Discretion  of  Court  as  to  Hearing. —  An 
attorney  of  a  court  may,  in  the  discre- 
tion of  the  court,  be  heard  or  not,  as 
amicus  curtcB,  concerning  a  proceeding 
in  which  he  is  not  counsel.  State  v. 
Jefferson  Iron  Co.,  60  Tex.  312. 

1.  State  V.  Jefferson  Iron  Co.,  60  Tex. 
312;  Moseby  v.  Burrow,  52  Tex.  396; 
Andrews  v.  Beck,  23  Tex.  455. 

2.  Moseby  v.  Burrow,  52  Tex.  396. 
A    motion    of    an   attorney,    as   the 

friend  of  the  court,  cannot  be  treated 
as  the  exception  of  the  parties;  the 
court  can  only  do,  on  such  motion, 
what,  if  properly  informed,  it  would 
do  without  motion.  Andrews  v.  Beck, 
23  Tex.  455. 

3.  Mallory  v.  Burlington,  etc.,  R. 
Co.,  53  Kan.  557;  Casque  v.  Moody, 
12  Smed.  &  M.  (Miss.)  156;  Miller  v. 
Keith,  26  Miss.  169;  Croxton  v.  Ren- 
ner,  103  Ind.  226. 

Where  letters  of  administration  are 
issued  in  a  county  where  they  are  not 
authorized  by  statute,  the  court  in 
which  they  are  issued  may,  upon  its 
own  motion,  institute  proceedings  to 
set  them  aside,  or  it  may  be  done  by 
any  one  interested  in  anywise  in  the 
estate,  or  on  the  suggestion  of  an  ami- 
cus curicF.  .  Jeffersonville  R.  Co.  v. 
Swayne,  26  Ind.  482. 


4.  2  Vin.  Abr.,  tit.  Amicus  Curia;,  476. 

"  By  an  English  statute  passed  in 
the  nth  year  of  Henry  IV.,  it  was  de- 
clared that  indictments  made  by  per- 
sons not  returned  by  the  sheriff,  or  by 
persons  nominated  to  him,  or  who 
were  outlawed  or  had  fled  to  sanctuary 
for  treason  or  felony,  should  be  void, 
revoked,  and  annulled.  On  this  stat- 
ute it  was  held  that  if  any  such  per- 
sons were  on  a  grand  jury  which  found 
an  indictment,  it  made  the  whole  void, 
and  if  the  matter  appeared  on  the  rec- 
ord, or  in  the  proceedings  of  the  same 
court,  advantage  might  be  taken  of  it 
on  motion  in  arrest  of  judgment,  or 
even  on  the  suggestion  of  an  amicus 
curice."  U.  S.  v.  Gale,  109  U.  S.  68. 
See  also  Haley  v.  Eureka  County 
Bank,  21  Nev.  127. 

Motion  to  Qtiash  an  Inquisition.  — 
"  Upon  an  outlawry  the  question  was 
whether  one,  as  amicus  curia;,  might 
appear  and  quash  an  inquisition  found 
upon  the  outlawry  for  matter  insuffi- 
cient apparent.  Nicholas  and  Parker, 
barons,  took  it  clearly  upon  the  book  of 
7  E.  4,  that  an  amicus  curia  might  show 
cause  to  quash  an  inquisition,  and  said 
that  Bennet's  Case,  which  had  been 
urged  to  the  contrary,  went  off  by  agree- 
ment of  the  parties.  Hardr.  85,  86, 
Mich.  1656,  in  the  Exchequer,  The  Pro- 
tector V.  Geering. "  2  Vin.  Abr.,  tit. 
Amicus  Curie?,  475. 

6.  The  court  has  discretionary  power 
to  entertain  and  pass  upon  a  motion 
made  by  amici  curice  to  dismiss  a  suit 
which  has  been  pending  for  years 
without  an  effort  by  either  party  to 
bring  it  to  trial,  and  which  is  a  cloud 
upon  the  title  to  land  in  which  the 
moving  parties  are  interested,  though 
they  are  not  parties  to  the  action;  and 
while  such  motion  is  under  advise- 
ment, and  not  passed   upon,  the  court 
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or  to  dismiss  a  fictitious  suit.* 

Setting  Aside  Verdict.  —  If  an  action  be  abated,  any  one,  as  amicus 
curice,  may  move  to  set  aside  the  verdict.* 

That  One  Plea  Goes  to  the  Whole.  —  Any  one  as  amicus  curies  may  show 
to  the  court  that  one  plea  goes  to  the  whole,  and  the  court  shall 
ex  officio  discharge  all  but  that.' 

Application  in  Behalf  of  Infant. — Any  One  as  amicus  curicB  might  make 
application  for  and  in  behalf  of  an  infant,  though  no  relation.* 

3.  Limitations  of  Powers.  —  An  amicus  curice  has  no  control  over 
the  suit,*  and  no  right  to  institute  proceedings  thereon;*  nor 
has  he  the  right  to  bring  the  case  from  one  court  to  another, 
or    from    a   single    judge    to    the    full    court,    by    exceptions,'' 


cannot  be  compelled  by  mandamus  to 
decide  it  within  any  specified  time,  or 
to  set  the  cause  for  trial.  Tomkin  v. 
Harris,  90  Cal.  201. 

1.  Haley  v.  Eureka  County  Bank,  21 
Nev.  127.  In  this  case  the  court  said: 
"  It  is  not  only  the  right,  but  the  duty, 
of  an  attorney  of  the  court,  if  he  knows 
or  has  reason  to  believe  that  the  time 
of  the  court  is  being  taken  up  by  the 
trial  of  a  feigned  issue,  to  so  inform 
the  judge  thereof,  and  it  is  discretionary 
with  the  court  to  stay  proceedings, 
make  due  inquiry,  and  if  the  facts  war- 
rant the  suggestion,  then  dismiss  the 
case."  See  also  State  v.  Wilson,  2  Lea 
(Tenn.)  210. 

Notice  before  Such  Motion.  —  "A  mo- 
tion of  this  character  is  in  the  nature  of 
a  suggestion  to  the  court  that  the  action 
then  pending  is  not  a  real,  but  a  ficti- 
tious one,  to  obtain  a  judgment  of  the 
court,  not  upon  any  issue  then  involved 
between  the  parties  to  the  action,  but 
that  might  be  used  by  either  the  plain- 
tiff or  the  defendants  against  strangers 
to  the  action  who  might  thereafter 
come  in  and  claim  an  interest  in  the 
property  sued  for.  When  actions  are 
brought  in  a  court  of  law,  a  duty  de- 
volves upon  the  judge,  and  that  is 
scrupulously  to  guard  its  proceedings 
from  being  used  by  the  parties  coUu- 
sively,  and  not  suffer  a  judgment  to  be 
entered  without  being  fully  satisfied 
that  a  cause  of  action  really  exists  as 
provided  for  by  law.  Whenever  facts 
are  placed  before  a  court,  which  cause 
any  suspicion  that  there  is  any  collu- 
sion between  the  parties,  no  matter  in 
what  way  or  form  the  facts  are  brought 
to  the  knowledge  of  the  court,  it  is  the 
duty  of  the  judge  at  once  to  institute 
such  an  examination  as  will  satisfy 
him    of    the    truth    or    falsity   of   the 


charge."      Haley    v.    Eureka   County 
Bank,  21  Nev.  127. 

2.  Even  the  defendant  himself  may 
do  this.  2  Vin.  Abr.,  tit.  Amicus  Curits, 
476. 

3.  2  Vin.  Abr.,  tit.  Amicus  Curia,  475. 
See  also  Haley  v.  Eureka  County  Bank, 
21  Nev.  127. 

4.  Beard  v.  Travers,  i  Ves.  313. 

5.  Birmingham  Loan,  etc.,  Co.  v. 
Anniston  First  Nat.  Bank,  100  Ala.  249. 

EfEect  as  Appearance.  — The  appearance 
of  an  attorney  as  atnicus  curice  to  argue 
against  a  motion  to  strike  out  an  affi- 
davit for  defendant  does  not  bind  the 
latter  as  an  appearance,  although  he 
was  the  defendant's  regular  attorney. 
International,  etc.,  R.  Co.  v.  Moore, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  379. 

6.  Birmingham  Loan,  etc.,  Co.  v. 
Anniston  First  Nat.  Bank,  100  Ala. 
249;  Taft  V.  Northern  Transp.  Co.,  56 
N.  H.  414;  Martin  v.  Tapley,  119 
Mass.  116. 

"  It  is  not  the  function  of  an  amicus 
curice  to  take  upon  himself  the  manage- 
ment of  a  cause."  Parker  v.  State, 
133  Ind.  220, 

7.  Martin  v.  Tapley,  119  Mass.  116; 
Irwin  V.  Armuth,  129  Ind.  340;  Hust 
V.  Conn,  12  Ind.  257;  Parker  v.  State, 
133  Ind.  221;  Knight  v.  Low,  15  Ind. 
374;  2  Vin.  Abr.,  tit.  Amicus  Curice,  475. 

"  It  is  doubtful  whether  a  person 
who  appears  simply  as  amicus  curice  can 
take  an  exception  to  the  ruling  of  the 
court  upon  any  motion  or  suggestion 
made  by  him.  Indeed,  we  can  see  no 
reason  why  he  should  be  allowed 
to  do  so.  He  acts  for  no  one,  but 
simply  seeks  to  give  information  to  the 
court.  The  court  may,  and  sometimes 
does,  of  its  own  motion,  ask  of  counsel 
information  upon  a  point  of  doubt,  and 
while  a  friend  may  advise,  it  is  difficult 
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appeal,*  or  writ  of  error;*  nor  can  a  demurrer  be  filed  by  an 
amicus  curiae 


to  discover  his  right  to  compel  a  court 
to  an  admission  of  its  err6r  in  acting 
upon  the  advice."  Campbell  v.  Swa- 
sey,  12  Ind.  71. 

JElxception  by  Party's  Attorney  as  Amioos 
Ctirise. — An  exception  to  a  ruling,  made 
by  an  attorney  of  a  party  as  amicus 
curia,  cannot  avail  the  party.  Bir- 
mingham Loan,  etc.,  Co.  v.  Anniston 
First  Nat.  Bank,  loo  Ala.  249. 

A  motion  of  an  attorney  as  the  friend 
of  the  court  cannot  be  treated  as  the 
exception  of  the  parties.  Andrews  v. 
Beck,  23  Tex.  455. 

When  Counsel  for  Deceased  Party  Heard 
as  Amicus  Curiae. — "The  authorities  cited 
for  the  petitioners  show  that  the 
counsel  for  a  deceased  party  might  be 
heard  as  amicus  curies  before  the  full 
court,  if  the  exceptions  sought  to  be 
established  had  been  allowed  and  en- 
tered in  his  client's  lifetime;  because 
the  delay  in  disposing  of  them  would 
be  deemed  the  act  of  the  court,  Tapley 
V.  Martin,  116  Mass.  275;  Bridges  v. 
Smyth,  8  Bing.  29,  21  E.  C.  L.  209;  Miles 
V.  Williams,  9  Q.  B.  47,  58  E.  C.  L.  47; 
or  if  the  exceptions  had  been  taken  by 
the  party  in  his  lifetime,  though  not  al- 
lowed or  entered  until  after  his  death; 
because  they  would  be  his  own  excep- 
tions, seasonably  alleged  and  tendered 
by  himself,  and  the  subsequent  allow- 
ance and  entry  of  them  might  be  treated 
as  mere  forms  to  put  them  in  order  for 
hearing,  Kelley  v.  Riley,  106  Mass. 
339;  or  if  the  ruling  below  had  been  in 
his  favor,  and  the  questions  of  law  re- 
served on  the  motion  of  the  other  party. 
Currier  v.  Lowell,  16  Pick.  (Mass.)  170; 
or  if  the  questions  of  law  had  been  re- 
served by  the  judge  himself  at  the  trial 
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or  hearing,  and  brought  before  the  full 
court  by  his  report,  or  by  motion  pur- 
suant to  leave  so  reserved,  Springtield 
V.  Worcester,  2  Cush.  (Mass.)  62;  Free- 
man V.  Rosher,  13  Q.  B.  780,  66  E.  C. 
L.  780."  Gray,  C.  J.,  in  Martin  v. 
Tapley,  iig  Mass.  116. 

1.  Martin  v.  Tapley,  119  Mass.  120; 
Birmingham  Loan,  etc.,  Co.  v.  Annis- 
ton First  Nat.  Bank,  100  Ala.  251 ;  E. 
B.  V.  E.  C.  B.,  28  Barb.  (N.  Y.)  299; 
Irwin  V.  Armuth,  129  Ind.  340;  Bass 
V.  Fontleroy,  11  Tex.  698. 

Suggestion  by  Amicus  Curiae  for  Diminu- 
tion of  Becord. — In  Jn  re  Pina's  Estate, 
112  Cal.  14,  the  court  said:  "  We  have 
not  acted  upon  the.  suggestion  made 
by  counsel  appearing  as  amici  curia,  for 
a  diminution  of  the  record,  for  the  rea- 
son, in  the  first  place,  that  we  do  not 
deem  the  matters  suggested  material; 
and,  in  the  next  place,  we  do  not  rec- 
ognize any  right  in  counsel  appear- 
ing amicus  to  interfere  with  or  con- 
trol the  condition  of  the  record  in 
such  an  instance.  They  have  not  the 
rights  in  that  regard  of  an  adversary 
in  the  litigation.  Nor  are  the  liberties 
of  counsel  thus  appearingat  all  enlarged 
in  this  instance  because  the  court  below 
assumed  to  appoint  them  as  amici  curicg 
to  represent  it  on  the  appeal.  The 
court  is  not  a  party  to  the  appeal,  and 
we  know  of  no  authority  for  the  mak- 
ing of  such  appointment  in  any  case. 
To  the  extent  to  which  they  are  entitled 
to  be  heard,  they  have  the  same  rights 
without  such  appointment  as  with  it." 

2.  Martin  v.  Tapley,  119  Mass.  120; 
Birmingham  Loan,  etc., Co.  v.  Anniston 
First  Nat.  Bank,  100  Ala.  249. 

3.  Ex  p.  Henderson,  84  Ala.  36. 
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FRIVOLOUS   PLEADINGS. 

See  article  SHAM  AND  FRIVOLOUS  PLEADING, 


FUGITIVES  FROM  JUSTICE. 

See  article  EXTRADITION,  vol.  8,  p.  798, 


FUNDS  AND   DEPOSITS   IN  COURT. 

By  E.  a.  Craighill,  Jr. 

I  At  Couuon  Law  —  Payment  into  Coxtet,  728. 

1.  In  General,  728. 

2.  In  What  Actions  Allowed,  729. 

3.  When  Paid  In,  729. 

4.  Effect  of  ,  729. 

a.  In  General,  729. 

b.  As  to  Costs,  731. 

c.  As  an  Admission,  733, 

(i)  In  Contract,  733. 
(2)  In  Tort,  736. 

5.  Money  Paid  to  Clerk,  736. 

a.  Authority  to  Receive,  736. 

b.  Proceedings  to  Recover,  737. 

6.  The  Plea,  737. 

n.  In  Eqitity,  738. 

I.  Payment  into  Court,  738. 

a.  In  General,  738. 

b.  Who  may  Apply  for  Order,  739. 

c.  When  the  Order  will  be  Made,  739. 

^i)  Parties  before  the  Court,  739, 

(2)  On  Admissions,  740. 

(a)  Of  Defendant's  Liability  to  Pay,  740* 

{b)   Of  Plaintiff  s  Title,  741. 

{c)   Motion  Made  after  Decree,  742. 

(3)  On  the  Master's  Report,  742. 

(4)  In  the  Case  of  Executors  and  Trustees,  743. 
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(5)  In  the  Case  of  Vendor  and  Purchaser^  745. 

{a)  In  Suits  by  the  Vendor^  745. 
(^)  In  Suits  by  the  Purchaser^  747. 

(6)  On  Staying  Proceedings  at  Law,  •j/^j. 
d.  Payment  by  the  Party  Seeking  Relief,  748. 

(1)  In  General,  748. 

(2)  In  the  Case  of  Stakeholders,  748. 

2.  Payment  out  of  Court,  748. 

a.  In  General,  748. 

b.  The  Order,  748. 

(i)  How  Obtained,  748. 

{a)  In  General,  748. 

\b)  Affidavit  of  Title,  749. 

\c)   Notice  of  Petition  or  Motion,  750. 

{d)  Parties  before  the  Court,  751. 

(2)  Form  of  Order,  751. 

{a)  Payment  to  One  of  Several,  751. 
(b)  Insertions,  752. 

(3)  Prospective  Orders,   752. 

(4)  Stay  of  Order  pending  Appeal,  753. 

(5)  Order  Made  after  Abatement,  753. 

c.  Payment  to  Whom,  753. 

(i)  In  General,  753. 

^2)    To  Solicitor,  754. 

(3)    To  Personal  Representative,  755,      ^ 

d.  Payment  under  Power  of  Attorney,  756. 

e.  Without  Requiring  Letters  of  Administration,  756. 

f.  Upon  the  Contingency  of  a  Woman  Having  Issue,  757. 

g.  Advancing  Part  of  Fund  to  Carry  on  Litigation,  757. 
h.   Costs,  758. 

3.  I nten^ention  of  Persons  Interested  in  Fund,  759. 

in  Undee  the  Code,  759. 

1.  Payynent  into  Court,  759. 

2,  Payment  out  of  Court,  760. 

CROSS-REFERENCES. 

As  to  Deposit  in  Court  in  Pursuance  of  a  Tender,  see  article  TENDER. 

Deposit  in  Court  in  Condemnation  Proceedings,  see  article  EMI- 
NENT DOMAIN,  vol.  7,  p.  460. 

Deposit  in  Court  in  Partition  Cases,  see  article  PARTITION. 

Deposit  in  Court  in  Lieu  of  Bail,  see  article  BAIL  AND 
RECOGNIZANCE,  vol.  3,  pp.  166,  167,  215. 

Funds  in  the  Hands  of  Receivers,  see  article  RECEIVERS. 

Practice  of  Offering  Judgment,  see  article  OFFER  OF  JUDG- 
MENT. 

Practice  on  Interpleader,  see  article  INTERPLEADER. 

I  At  Common  Law  —  Payment  into  Cotjet  —  1.  In  General — 

The  practice  of  bringing  money  into  court  in  actions  at  law  was 
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first  introduced  to  avoid  the  hazard  and  difficulty  of  pleading  a 
tender.*  In  this  country  the  practice  has,  in  great  measure,  been 
superseded  by  offer  of  judgment,*  but  it  is  still  available,  even 
under  the  code.' 

2.  In  What  Actions  Allowed.  — Whenever  the  action  is  for  a  sum 
which  is  certain,  or  capable  of  being  ascertained  by  computation, 
the  defendant  may  pay  money  into  court;  *  but  where  the  action 
is  for  general  damages  money  cannot  be  paid  into  court  unless 
authorized  by  statute.' 

3.  When  Paid  In.  —  The  defendant  may  pay  money  into  court 
before  plea  pleaded,  as  a  matter  of  course,  but  after  plea  he  can- 
not bring  in  the  money  except  upon  a  rule  or  order  first  obtained 
from  the  court.® 

4.  Effect  of — a.  In  General. —  When  a  defendant  deposits 
money  in  court  it  is  a  payment /r^  ianto,  and  such  money  imme- 
diately becomes  the  plaintiff's  property.  The  latter  has  the  right 
to  take  it  out,  the  former  has  not.'  After  taking  out  the  money 
the  plaintiff  may  proceed  in  his  action,*  but  if  the  jury  finds  that 


1.  Giles  V.  Hartis,  i  Ld.  Raym.  254; 
"White  V.  Woodhouse,  2  Stra.  787;  i 
Tidd.  Pr.  669;  4  Min.  Inst.  659. 

2.  See  article  Offer  of  Judgment. 
An  Ofifer  to  be  Defaulted  in  the  Action 

is  equivalent  to  bringing  money  into 
court,  in  that  it  confesses  the  cause  of 
action  and  leaves  nothing  in  contro- 
versy but  the  amount  of  the  debt  or 
damage  which  the  plairflifT  is  entitled 
to  recover.     Fogg  v.  Hill,  21  Me.  529. 

3.  See  infra.  III.  Under  the  Code. 

4.  Hallet  v.  East-India  Co.,  2  Burr. 
1 120.  And  see  Governor  v.  Sutton,  4 
Dev.  &  B.  L.  (N.  Car.)  484. 

6.  Squire  v.  Archer,  2  Stra.  906;  Salt 
■V.  Salt,  8  T.  R.  47;   I  Tidd's  Pr.  620. 

Trespass  Vi  et  Armis.  —  The  general 
rule  is  that  money  may  be  paid  into 
court  when  the  action  is  for  a  sum  cer- 
tain, or  capable  of  being  ascertained  by 
computation.  But  in  an  action  of  tres- 
pass vi  et  armis  for  assault  and  battery, 
that  being  an  action  for  general  dam- 
ages, money  cannot  be  paid  into  court 
unless  authorized  by  statute.  John- 
ston 7-.  Crawford,  Phil.  L.  (N.  Car.)  342. 

Waiver  of  the  Irregularity. —  Paying 
money  into  court  when  the  demand  is 
for  unliquidated  damages,  by  a  judge's 
order  after  a  plea  pleaded,  is  irregular; 
but  if  the  plaintiff  takes  the  money  out 
he  thereby  waives  the  irregularity,  and 
cannot  afterwards  have  a  verdict  un- 
less he  recovers  more  than  the  sum 
paid  in.  Griffiths  v.  Williams,  i  T.  R. 
710. 

6.  Phelps   V.    Town,    14   Mich.    374; 


Davidson  v.  Lamprey,  16  Minn.  445; 
Murray  z/.  Windley,  7  Ired.  L.  (N.  Car.) 
201;  Keith  V.  Smith.  1  Swan  (Tenn.) 
92.  And  see  Cullen  t.  Green,  5  Harr. 
(Del.)  17. 

Not  as  a  Specific  Payment.  —  The  de- 
fendant may  pay  money  into  court 
after  plea  pleaded,  with  the  costs  of 
suit  up  to  the  time  of  such  payment; 
but  not  specifically  as  the  premium  on 
an  insurance  policy  on  which  the  action 
was  brought.  Dunlap  v.  Commercial 
Ins.  Co.,  I  Johns.  (N.  Y.)  149. 

7.  Murray  v.  Bethune,  i  Wend.  (N. 
Y.)  191;  Columbia  Bank  v.  Souther- 
land,  3  Cow.  (N.  Y.)  336;  Sowle  v. 
Holdridge,  25  Ind.  119;  Goslin  v.  Hod- 
son,  24  Vt.  140. 

Impotmding  to  Answer  Defendant's 
Costs.  —  "After  payment  of  money  into 
court  the  defendant  can  never  take  it 
out;  yet  t*he  court,  if  the  plaintiff  failed 
in  his  action,  and  the  money  has  not 
been  already  taken  out  of  court  by 
him,  will  impound  it  to  answer  the  de- 
fendant's costs."  Jenkins  v.  Cutchens, 
2  Miles  (Pa.)  65. 

In  Louisiana  it  seems  that  payment 
into  court  is  not  payment  to  the  plain- 
tiff. Where,  after  the  institution  of  a 
suit  on  a  note,  the  defendant  deposited 
in  court  the  amount  claimed,  it  was 
held  that  this  was  not  a  payment  of  the 
note,  not  being  made  to  the  creditor  or 
to  any  one  authorized  to  receive  it  for 
him.  Alexandria  v.  Saloy,  14  La.  Ann. 
326. 

8.  Where  money  had  been  paid  into 
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he  is  entitled  to  no  more  than  the  sum  paid  in,  the  verdict  must 
be  for  the  defendant.*  The  defendant  should  be  careful  to  pay 
into  court  enough  to  cover  the  entire  amount  due  the  plaintiff, 
with  costs  up  to  the  time  of  the  payment,  for  if  it  appear  that 
anything  is  still  due  the  plaintiff,  no  matter  how  small  the  amount, 
the  latter  is  entitled  to  a  verdict  therefor.*     But  in  that  case  the 


court  under  a  rule  in  an  action  on  an 
insurance  policy,  and  the  plaintiff  took 
out  the  money,  having  previously  in- 
formed the  defendant  that  he  meant  to 
go  for  a  total  loss,  it  was  held  that  the 
taking  out  of  the  money  did  not  pre- 
vent the  plaintiff  from  proceeding  for  a 
total  loss.  Sleght  v.  Rhinelander,  i 
Johns.  (N.  Y.)  192. 

Money  Paid  in  by  Two  Defendants. — 
Where,  in  an  action  against  two,  money 
is  paid  into  court  by  both  defendants 
with  a  plea  of  payment  into  court 
under  R.  Trin.  T.,  i  Vict.,  the  plain- 
tiff, in  order  to  recover  damages  be- 
yond the  sum  paid  in,  must  show  not 
only  that  his  demand,  in  respect  of 
which  the  money  is  in  fact  paid  into 
court,  exceeds  the  amount  paid  in,  but 
that  the  defendants  are  joint  contract- 
ors. Archer  v.  English,  i  M.  &  G.  873, 
39  E.  C.  L.  691. 

1.  Dakin  v.  Dunning,  7  Hill  (N.  Y.) 
30. 

In  Columbia  Bank  v.  Southerland,  3 
Cow.  (N.  Y.)  336,  it  was  held  that 
where  money  may  properly  be  paid 
into  court,  the  sum  paid  in  must  be 
considered  as  stricken  from  the  decla- 
ration. It  is  a  defense /r<7  tanto,  and 
unless  the  plaintiff  proves  a  sum  be- 
yond what  is  paid  there  should  be  a 
verdict  for  the  defendants. 

In  an  Action  on  a  Bond  Payable  by  In- 
stalments, where  the  defendant  brings 
into  court  the  amount  of  mqney  in  ar- 
rear  with  costs,  he  is  not  entitled  to  be 
discharged  by  discontinuance  of  the 
action  or  otherwise;  but  the  court  will 
give  judgment  as  a  security  for  future 
payments,  and  then  stay  the  execution. 
People  V.  Superior  Ct.,  19  Wend.  (N. 
Y.)  104. 

2.  In  Boyden  v.  Moore,  5  Mass.  365, 
where  the  amount  brought  into  court 
was  too  small  by  only  forty-one  cents, 
and  the  judge  directed  the  jury,  if  the 
balance  appeared  to  them  a  mere  trifle, 
to  find  for  the  defendant,  a  new  trial 
was  awarded  for  the  misdirection. 

Where  a  defendant,  sued  upon  a  se- 
curity carrying  interest,  pays  money 
into  court  sufficient  to  cover  the  princi- 


pal, with  interest  down  to  the  com- 
mencement of  the  action,  but  not  to  the 
time  of  paying  in  the  money,  the  plain- 
tiff may  proceed,  and  a  jtiry,  on  trial, 
is  bound  to  give  him  damages  for  the  in- 
terest accruing  between  the  commence- 
ment of  the  action  and  the  payment 
into  the  court.  Kidd  v.  Walker,  2  B. 
&  Aid.  705,  22  E.  C.  L.  174. 

Where  Plaintiff,  after  Payment, 
Amended  His  Declaration. —  In  an  action 
of  assumpsit,  the  defendant  paid  money 
into  court  sufficient  to  satisfy  all  the 
damages  the  plaintiff  could  have  recov- 
ered on  the  original  declaration,  with 
costs  up  to  that  time.  Afterwards  new 
counts  were  filed  by  the  plaintiff,  which 
enlarged  his  right  of  recovery.  Upon 
objection  by  the  defendant,  that  in  tak- 
ing the  money  out  of  court  the  plaintiff 
accepted  it  as  a  full  satisfaction  of  the 
demand,  it  was  held  that  the  defendant 
by  paying  money  into  court  could  not 
deprive  the  plaintiff  of  his  right  to 
amend  his  declaration  so  as  to  embrace 
his  whole  claim.  The  defendant  must 
pay  sufficient  to  meet  any  damages  the 
plaintiff  may  recover  under  any  amend-, 
ment  he  may  legally  make;  and  incase 
of  an  amendment  the  defendant  may 
pay  in  a  further  sum,  or  risk  the  event 
on  what  he  has  already  paid.  Hill  v. 
Smith,  34  Vt.  535. 

Too  Macb  Paid  on  One  Count.  —  Where 
a  defendant  pays  money  into  court, 
applying  a  specified  portion  to  one 
count,  and  another  portion  to  another 
count,  each  count  claiming  a  distinct 
cause  of  action,  and  the  plaintiff  takes 
the  sums  paid,  though  not  in  satisfac- 
tion, the  court,  on  its  subsequently  ap- 
pearing that  the  defendant  paid  more 
on  the  second  count  than  he  was  liable 
to  pay,  cannot  change  its  application 
and  apply  the  surplus  on  the  other 
count.  Read  v.  Mutual  Safety  Ins. 
Co.,  3  Sandf.  (N.  Y.)  54. 

Pajrment  of  Whole  Claim  —  No  Nominal 
Damages. —  In  an  action  by  the  payee 
against  the  acceptor  of  a  bill  of  ex- 
change, the  declaration  contained  two 
counts  on  the  bill  and  the  common 
money   counts.      The   defendant   paid 
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defendant  is  entitled  to  the  benefit  of  the  payment  by  way  of 
indorsement  upon  the  judgment.* 

In  Justice's  Court.  —  It  is  held  in  Michigan  that  payment  into  a 
justice's  court  has  the  same  effect  as  in  a  court  of  record.* 

b.  As  TO  Costs. —  Where  a  defendant  pays  money  into  court, 
not  in  pursuance  of  a  tender  previously  made,'  the  sum  paid  in 
must  include  the  costs  of  the  action  up  to  that  time.* 

If  the  Plaintiff  Proceeds  for  further  damages,  and  fails  in  his  action, 
the  defendant  is  entitled  to  costs  accruing  subsequent  to  the 
time  of  payment,*  But  as  to  the  previously  accrued  costs  in  such 
case,  the  English  cases  hold  that  the  defendant  is  entitled  to  the 
costs  of  the  entire  action,®  while  the  cases  in  the  United  States 


ten  pounds  into  court  on  the  money 
counts,  which  was  the  whole  sum  due 
the  plaintiff.  It  was  held  that  the  pay- 
ment on  the  money  counts  was  an  an- 
swer to  the  whole  action,  and  the 
plaintiff  could  not  recover  the  norfiinal 
damages  on  the  special  counts.  Early  v. 
Bowman,  i  B.  &  Ad.  889,  20  E.  C.  L.  502. 

1.  Bennett  v.  Odom,  30  Ga.  940. 
Where  the    defendant    pays   money 

into  court,  but  the  sum  paid  is  found 
by  the  jury  tp  be  less  than  was  due  at 
the  time,  the  verdict  and  judgment 
should  be  for  the  whole  amount  of  the 
plaintiff's  demand,  but  the  defendant  is 
entitled  to  the  benefit  of  the  payment 
by  way  of  indorsement  upon  the  execu- 
tion. Dakin  v.  Dunning,  7  Hill  (N. 
Y.)  30. 

2.  Where,  in  a  suit  on  a  motion  in  a 
justice's  court,  the  defendant  had  paid 
money  to  the  justice,  it  was  held  that 
payment  into  a  justice's  court  had  the 
same  effect  upon  the  rights  of  the  par- 
ties as  when  paid  in  a  court  of  record 
under  the  practice  there  prevailing. 
Phelps  V.  Town,  14  Mich.  374. 

Action  against  Justice. —  In  an  action 
against  a  justice  and  his  sureties  for 
money  paid  to  him  in  his  judicial 
capacity,  the  declaration  should  state 
the  grounds  of  his  specific  liability  in  a 
special  count.  Dane  v.  Holmes,  41 
Mich.  661. 

3.  As  to  payment  into  court  in  con- 
nection with  the  plea  of  tender,  see 
article  Tender. 

4.  GoslinT'.  Hodson,  24  Vt.  140;  State 
Bank  v.  Holcomb,  7  N.  J.  L.  196; 
Keith  V.  Smith,  i  Swan  (Tenn.)  92. 

Payment  on  Separate  Counts.  —  If  a  de- 
fendant pays  money  into  court  upon 
some  of  the  counts  only,  and  the  plain- 
tiff takes  it  out,  the  latter  is  only  en- 
titled to  the  costs  of  those  counts. 
Baillie  v.  Cazelet,  4  T.  R.  579. 


Two  Actions  pending  on  the  Same  Note. 
—  In  an  action  of  assumpsit  on  a  prom- 
issory note,  the  defendant  brought  into 
court. the  full  amount  of  the  note,  with 
costs  in  the  action  up  to  that  time. 
There  was  another  action  pending  on 
the  same  note  at  the  time,  and  the 
plaintiff  objected  that  the  amount  paid 
in  did  not  include  the  costs  of  both 
actions.  The  court  held  that  the  plain- 
tiff was  not  bound  to  accept  the 
amount  brought  into  court  unless  it 
should  include  the  costs  of  both  actions. 
Whipple  V.  Newton,  17  Pick.  (Mass.) 
168. 

6.  Heartley  v.  Bateson,  i  T.  R.  629; 
Aikins  v.  Colton,  3  Wend.  (N.  Y.)  326; 
Williams  v.  Ingersoll,  12  Pick.  (Mass.) 

345- 

An  action  was  brought  for  two  sepa- 
rate sums  of  money,  one  of  which  the 
defendant  offered  to  pay  with  all  costs 
to  that  time;  the  plaintiff's  attorney 
refused  to  stay  proceedings  on  those 
terms,  and  the  defendant  paid  that  sum 
into  court;  but  the  plaintiff,  afterwards 
finding  that  he  could  not  support  the 
iction  for  the  other  part  of  his  demand, 
took  the  money  out  of  court  and  dis- 
continued the  action;  the  court  allowed 
the  defendant  his  costs  from  the  date 
of  his  offer  to  pay  the  sum  paid  into 
court.  James  v.  Raggett,  2  B.  &  Aid. 
776. 

Failure  to  Bring  Money  into  Court.  — 
Where  the  defendant  takes  out  a  sum- 
mons to  stay  proceedings  on  payment 
of  a  certain  sum,  which  the  plaintiff  re- 
fuses, alleging  more  to  be  dpe,  and  the 
defendant  does  not  afterwards  bring 
the  money  into  court,  the  plaintiff  will 
not  therefore  be  liable  to  the  costs  sub- 
sequent to  the  summons.  Cover  v. 
Elkins,  3  M.  &  W.  216. 

6.  Stevenson  v.  Yorke,  4  T.  R.  10; 
Kabell  v.  Hudson,  4  T.  R.  10;  Twem- 


781 


Volume  IX. 


At  Common  Law.  FUNDS  AND   DEPOSITS     Payment  into  Court. 


repudiate  this  doctrine,  and  allow  the  plaintiff  his  costs  up  to  the 
time  of  payment  into  court  in  any  event.* 


low  V.  Brock,  2  Taunt.  361;  Jeflfs  v. 
Smith,  4  Taunt.  196. 

In  Stodhart  v.  Johnson,  3  T.  R.  657, 
it  was  held  that  after  payment  into 
court  by  the  defendant,  if  the  plaintiff 
proceeded  to  trial  and  afterwards  with- 
drew a  juror  by  consent,  he  was  not 
entitled  to  costs  up  to  the  time  of  pay- 
ment into  court. 

Where  Case  u  Withdrawn  before  Trial. 
—  Although  the  plaintiff  enters  the  rec- 
ord for  trial  after  the  defendant  has 
paid  money  into  court,  still  if  he  with- 
draws it  before  trial  he  is  entitled  to 
costs  up  to  the  time  of  payment. 
Heartley  v.  Bateson,  i  T.  R.  629; 
Lorck  V.  Wright,  8  T.  R.  486. 

Failure  to  Countermand  STotioe  of 
Trial.  —  The  plaintiff  is  entitled  to  costs 
up  to  the  time  of  the  defendant's  pay- 
ing money  into  court,  though  the  plain- 
tiff afterwards  gives  notice  of  trial 
which  he  neglects  to  countermand, 
whereby  the  defendant  is  entitled  to 
judgment  as  in  case  of  a  nonsuit. 
Seamour  -'.  Bridge,  8  T.  R.  408. 

Money  Taken  Out  before  Trial. — If 
plaintiff  proceeds  after  the  defendant 
has  paid  money  into  court,  the  court 
will,  before  trial,  allow  him  to  take  it 
out,  with  costs  to  the  time  of  paying  it 
in,  on  his  paying  the  defendant  his 
subsequent  costs.  Davis  v.  Mansell, 
Willes  191. 

XTnder  Consolidation  Bule.  —  The  cases 
of  Wilton  V.  Place,  2  B.  &  P.  56,  and 
Muller  V.  Hartshorne,  3  B.  &  P.  556, 
have  been  frequently  cited  in  support 
of  the  statement  that  the  plaintiff, 
although  he  proceeds  in  his  action  and 
fails  at  the  trial,  is  nevertheless  entitled 
to  his  costs  up  to  the  time  of  the  pay- 
ment into  court.  But  they  were  both 
decided  under  a  consolidation  rule,  in 
which  case  "  the  plaintiff  is  entitled  to 
the  whole  costs  of  the  short  causes  up 
to  the  time  when  the  money  is  paid 
into  court,  although  he  may  not  suc- 
ceed in  the  cause  which  he  proceeds  to 
try,  and  although  the  defendant  in  that 
cause  is  entitled  to  the  whole  costs." 
Twemlow  v.  Brock,  2  Taunt.  362. 

1.  Aikehs  v.  Colton,  3  Wend.  (N.  Y.) 
326,  wherein  the  court  said:  "  The 
payment  of  the  money  into  court  was 
an  admission  of  the  plaintiff's  demand 
to  that  amount.  The  plaintiff  there- 
fore had  a  good  cause  of  action  until 
the  payment  of  the  money,  and  until 


then  the  defendant  had  no  defense. 
The  defendant  is  entitled  only  to  the 
costs  incurred  in  the  defense  subse- 
quent to  the  payment  of  the  money 
into  court." 

In  State  Bank  v.  Holcomb,  7  N.  J. 
L.  196,  Ford,  J.,  said:  "  I  have  always 
understood  that  the  plaintiff  is,  at  all 
events,  entitled  to  the  costs  up  to  the 
time  when  the  money  is  paid  into 
court.  But  if  he  goes  on,  and  does  not 
recover  more  than  the  defendant  has 
paid  into  court,  he  recovers  no  further 
costs.  But  the  defendant  recovers  the 
costs  from  that  time." 

In  Williams  v.  Ingersoll,  12  Pick. 
(Mass.)  347,  the  court  said:  "  If  the 
plaintiff  proceeds  to  trial  and  does  not 
recover  more  than  has  been  paid  into 
court,  he  is  not  subject  to  pay  costs 
accruing  previously  to  the  payment 
into  court;  but,  on  the  other  hand,  he 
does  not  recover  costs  against  the  de- 
fendant." But  now  by  Mass.  Rev. 
Stat.,  c.  121,  §  14,  if  a  defendant  pays 
money  into  court,  the  plaintiff  shall 
in  all  cases  be  entitled  to  the  costs 
which  had  previously  accrued,  though 
he  may  not  recover  a  larger  sum  than 
is  so  brought  into  court. 

Honey  Paid  on  a  Single  Count. —  If 
money  is  paid  into  court  upon  one 
count  of  the  declaration,  and  the  plain- 
tiff takes  it  out  and  proceeds  to  trial,  he 
is  not  entitled  to  the  costs  of  the  other 
counts  of  the  declaration.  Skarratt  v. 
Vaughan,  2  Taunt.  266. 

To  a  declaration  in  assumpsit  for 
money  had  and  received,  the  defend- 
ant pleaded,  as  to  all  except  £3  5^., 
non-assumpsit;  as  to  all  except  £3  5^., 
a  set-off;  and  as  to  £3  5^.,  payment  of 
that  sum  into  court.  The  plaintiff  by 
his  replication  admitted  the  set-off,  and 
replied  that  he  would  not  further  prose- 
cute his  suit,  except  as  to  the  £3  5J., 
and  took  that  sum  out  of  court.  It 
was  held  that  the  defendant  was  en- 
titled to  his  costs  on  the  first  two 
issues.  Goodee  v.  Goldsmith,  2  M.  & 
W.  202. 

Vexatious  Proceedings  to  Hake  Costs. — 
Where  there  was  a  vexatious  and  op- 
pressive proceeding  to  make  costs,  and 
not  a  fair  and  bona  fide  attempt  to  en- 
force a  legal  right,  the  court  allowed 
the  defendant  to  pay  the  sum  in  de- 
mand into  court,  and  thereupon  dis- 
missed the  plaintiff  without  his  costs. 
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Payment  to  the  Plaintiff  after  the  bringing  of  the  action  has  been 
held  equivalent  to  payment  into  court,  so  far  as  relates  to 
recovery  of  costs  by  the  plaintiff.* 

C.  As  AN  Admission— (l)  In  (7i7«/rrtr/ —  On  special  contracts. — 
By  payment  of  money  into  court  upon  the  whole  of  a  declaration, 
or  upon  a  single  count,  declaring  upon  a  special  contract,  the  de- 
fendant admits  that  the  contract  or  other  cause  of  action  is  as 
described  in  the  declaration,  and  narrows  the  inquiry  to  the 
quantum  of  damages  sustained  by  the  breach  thereof.*     But  it  is 


People  V.  Superior  Ct.,  19  Wend.  (N. 
Y.)  100. 

Where  the  plaintiff  refuses  to  accept 
a  sum  tendered  at  the  commencement 
of  a  suit,  but  afterwards  takes  the  sum 
out  of  court  when  paid  in  under  a  plea, 
he  \s  prima  facie  liable  to  pay  the  costs 
incurred  from  the  time  the  money  was 
tendered.  But  this  is  open  to  explana- 
tion ;  and  where,  in  an  action  of  assump- 
sit by  landlord  against  tenant  to  re- 
cover unliquidated  damages  for  the 
non-repair  of  the  premises,  it  was  shown 
that  at  the  time  the  money  was  ten- 
dered the  plaintiff  was  not  aware  of  the 
amount  of  damage  sustained,  nor  was 
acquainted  with  it  until  after  plea 
pleaded,  when,  finding  the  difference 
between  the  sum  tendered  and  the 
amount  at  which  the  injury  was  valued 
so  trifling  as  not  to  be  worth  proceed- 
ing for,  he  took  the  money  out  of  court, 
it  was  held  that  these  circumstances 
were  sufficient  to  rebut  the  inference 
that  the  sum  tendered  was  refused  for 
the  purpose  of  making  costs.  Ackroyd 
V.  Read,  5  M.  &  W.  542. 

1.  Hudson  V.  Johnson,  i  Wash. 
(Va.)  10. 

2.  Guillod  V.  Nock,  i  Esp.  N.  P.  347; 
Johnston  v.  Columbian  Ins.  Co.,  7 
Johns.  (N.  Y.)  315;  Huntingdon  v. 
American  Bank,  6  Pick.  (Mass.)  340; 
Hosmer  v.  Warner,  7  Gray  (Mass.)  186. 

Therefore  if  the  plaintiff  declare  as 
upon  a  general  undertaking  by  the  de- 
fendant to  carry  goods  for  hire,  on 
which  the  defendant  pays  five  pounds 
into  court,  the  latter  cannot  give  in  evi- 
dence that  the  contract  was  that  he 
should  not  be  answerable  for  goods  lost 
to  a  greater  value  than  five  pounds  un- 
less entered  and  paid  for  accordingly; 
though  if  no  money  had  been  paid  into 
court  the  plaintiff  must  have  been  non- 
suited on  such  evidence.  Yate  7n  Wil- 
lan,  2  East  128. 

Action  on  Bill  of  Exchange  —  Admission 
of  Validity. —  Payment  of  money  into 


court  on  the  whole  declaration,  in  an 
action  on  a  bill  of  exchange,  is  such  an 
admission  of  the  validity  of  the  bill  as 
to  prevent  the  necessity  of  proving  the 
handwriting  of  the  drawer.  Gutteridge 
V.  Smith,  2  H.  Bl.  374. 

In  an  Action  of  Assumpsit  brought  to 
recover  the  price  of  a  quantity  of  hops 
sold  by  the  plaintiff  to  the  defendant, 
the  defendant  paid  a  sum  of  money, 
less  than  the  stipulated  price,  into 
court,  and  objected,  as  to  the  rest,  that 
the  hops  did  not  correspond  with  the 
sample.  It  was  held  that  by  payment 
of  money  into  court  the  defendant  ad- 
mitted the  original  contract,  and  his 
objection  could  not  be  sustained.  Leg- 
gett  V.  Cooper,  2  Stark  103,  3  E.  C.  L, 

335- 

Where,  in  an  action  of  assumpsit,  the 
defendant  paid  money  into  court  on  the 
wrhole  declaration,  it  was  held  that  he 
thereby  acknowledged  the  plaintiff's 
right  to  claim  on  every  item  in  the  bill 
of  particulars.  Elgar  v.  Watson,  C.  & 
M.  494,  41  E.  C.  L.  270. 

In  an  Action  of  Covenant  the  defend- 
ant pleaded  payment  into  court  of  a 
certain  sum,  to  which  the  plaintiff  re- 
plied that  he  had  sustained  damages  to 
a  greater  amount  than  the  sum  paid  in. 
It  was  held  that  this  general  plea  of 
payment  into  court  must  be  taken  to 
admit  some  damages  upon  every  part 
of  the  breach  of  covenant  in  the  dec- 
laration. Wright  V.  Goddard,  8  Ad.  & 
El.  144,  35  E.  C.  L.  360. 

In  an  action  of  covenant,  if  money  be 
paid  in  on  any  one  of  the  breaches  as- 
signed it  is  unnecessary  to  prove  the 
execution  of  the  instrument.  Randall 
V.  Lynch,  2  Campb.  357. 

In  Action  for  Goods  Sold  and  Delivered. — 
Where  a  defendant  who  had  possessed 
himself  of  goods  belonging  to  the  plain- 
tiff, and  had  sold  part  and  kept  the 
residue  in  specie,  paid  money  into 
court  generally  upon  a  declaration  con- 
taining   a   count  for  goods    sold    and 
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an  admission  of  the  plaintiff's  right  to  maintain  the  action  only 
to  the  extent  of  the  amount  paid  in,*  and  the  defendant  is  not 
precluded  thereby  from  taking  an  objection  to  the  legality  of  the 
contract,  or  to  the  action  in  any  manner,  in  order  to  prevent  the 
plaintiff  from  recovering  beyond  that  sum.* 


delivered,  it  was  held  that  he  thereby 
admitted  the  transaction  to  have  been 
converted  into  a  contract,  and  that  the 
plaintiff  was  entitled  to  recover  the 
value  of  all  the  goods  under  the  count 
for  goods  sold  and  delivered.  Bennett 
V.  Francis,  2  B.  &  P.  550. 

Defendant  Allowed  to  Amend  the  Bole. — 
Where  the  defendant  paid  money  into 
court  generally  upon  a  declaration  in 
contract,  it  was  held  to  be  an  admission 
of  the  contracts  set  forth  in  all  the 
counts;  but,  as  the  payment  was  not 
intended  for  all  the  counts,  the  court 
allowed  the  defendant  to  amend  the 
rule  and  apply  the  payment  to  a  special 
count.  Jones  v.  Hoar,  5  Pick.  (Mass.) 
285. 

Admits  that  the  Action  was  Not  Brought 
Too  Soon. —  In  an  action  on  a  policy  of 
insurance  the  defendant  paid  money 
into  court.  The  policy  declared  that 
certain  rules  should  be  deemed  a  com- 
ponent part  of  the  policy;  and  by  one 
of  these  rules  the  insured  was  not  en- 
titled to  be  paid,  in  case  of  loss,  till  a 
period  which  was  made  contingent 
upon  certain  events.  The  evidence  at 
the  trial  showed  that  this  period  had 
not  arrived  before  the  action  was 
brought,  but  left  it  uncertain  whether 
the  whole  payment  was  to  be  made  at 
once  or  by  instalments.  It  was  held 
that  the  payment  of  money  into  court 
admitted  that  something  was  due  to  the 
plaintiff  on  the  policy  at  the  time  the 
action  was  brought,  and  was  so  far  a 
waiver  of  the  objection  that  the  action 
was  brought  too  soon.  Harrison  v. 
Douglas,  3  Ad.  &  El.  396,  30  E.  C.  L.  125. 
1.  Coxz/.  Parry,  i  T.  R.  464;  Peirce  v. 
Treadwell,  5  Dane  Abr.  506;  Elliott  v. 
Lycoming  County  Mut.  Ins.  Co.,  66 
Pa.  St.  22. 

In  an  action  of  debt  for  rent  on  a 
lease  for  years,  with  a  count  for  fixtures 
sold,  the  plaintiff  claimed  by  his  bill  of 
particulars  £5  5j.  for  rent  and  £12  for 
fixtures.  The  defendant  paid  £11  5j. 
into  court.  This  payment  was  held  to 
be  no  admission  of  the  defendant's 
liability,  in  respect  of  the  fixtures,  to  a 
greater  amount  than  he  had  paid  into 
court.  Erskine,  J.,  said:  "  The  pay- 
ment into  court  admits  the  contracts 


declared  upon  in  the  first  count,  and 
also  that  the  defendant  owed  the  sum 
of  £6  in  respect  of  some  contract  for 
some  fixtures  somewhere  or  other." 
Goff  V,  Harris,  5  M.  &  G.  573,  44  E.  C. 
L.  303. 

In  Actions  on  Insurance  Policies.  —  I  n  an 
action  on  a  valued  policy  of  insurance, 
the  payment  of  money  into  court,  upon 
a  count  which  states  a  total  loss  by 
capture,  is  no  admission  of  a  total  loss, 
and  the  plaintiff  is  bound  to  prove  that 
he  has  suffered  damage  from  the  cap- 
ture beyond  the  amount  of  the  sum 
paid  into  court.  Rucker  v.  Palsgrave, 
I  Campb.  557. 

In  an  action  on  an  insurance  policy 
it  was  held  that  payment  of  money  into 
court  admits  only  the  contract  and 
damages /ri>  tanto  ;  and  if  the  plaintiff 
does  not  establish  more  at  the  trial  he 
must  be  nonsuited  or  have  a  verdict 
against  him.  The  payment  into  court 
admits  only  the  loss;  and  not  the  cause 
of  the  loss  as  stated  in  the  declaration. 
Donnell  v.  Columbian  Ins.  Co.,  2  Sumn. 
(U.  S.)  366. 

2.  Cox  V.  Parry,  i  T.  R.  464;  Spald- 
ing V.  Vandercook,  2  Wend.  (N.  Y.)43i ; 
Elliott  V.  Lycoming  County  Mut.  Ins. 
Co.,  66  Pa.  St.  22. 

On  Policy  of  Insurance. —  Payment  of 
money  into  court  generally  upon  a  dec- 
laration containing  a  count  on  a  policy 
of  insurance,  and  the  money  counts, 
is  only  an  admission  of  the  contract, 
but  does  not  preclude  the  defendant 
from  disputing  his  liability,  beyond 
such  payment,  for  goods  which  were 
not  loaded  according  to  the  terms  of 
the  policy.  Mellish  v.  Allnutt,  2  M.  & 
S.  106. 

Statute  of  Limitations.  —  Payment  of 
money  into  court,  on  a  count  on  a 
promissory  note  payable  by  instal- 
ments, is  only  an  admission  by  the  de- 
fendant that  money  to  the  amount  paid 
in  was  due  on  the  promissory  note:  it 
does  not  bar  the  statute  of  limitations 
as  to  a  further  sum  claimed  to  be  due 
on  the  same  note.  Reid  v.  Dickons,  5 
B.  &  Ad.  499,  27  E.  C.  L.  113. 

In  an  action  of  assumpsit  for  goods 
sold  and  delivered,  and  on  the  money 
counts,  defendant  pleaded  general  issue 
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On  the  Common  Counts. — Where  money  is  paid  in  on  a  general 
declaration,  or  on  any  part  of  the  common  counts,  it  is  not  an 
admission  of  any 'particular  contract  or  debt  under  any  one  of  the 
counts,  but  only  that  the  amount  paid  in  was  due  on  some  con- 
tract or  other.*  Thus  in  indebitatus  assumpsit  payment  into 
court  merely  admits  the  defendant's  indebtedness  to  the  plaintiff 
to  the  amount  paid  in.* 


and  statute  of  limitations;  and  paid 
money  into  court  generally.  It  was 
held  that  the  payment  into  court  did 
not  bar  the  defense  of  the  statute  of 
limitations  as  to  the  residue.  Long  v. 
Greenville,  3  B.  &  C.  10,  10  E.  C.  L.  5. 

Upon  Several  Breaches  of  a  Bond. — 
Where,  in  an  action  of  debt  on  a  bond, 
there  are  several  breaches  assigned, 
and  the  amount  claimed  on  the  several 
breaches  can  be  ascertained  by  compu- 
tation, money  paid  into  court  generally 
is  applicable  to  each  and  every  breach. 
Therefore,  in  such  a  case,  while  money 
paid  into  court  generally  admits  a 
cause  of  action  upon  each  breach,  it 
leaves  the  defendant  perfectly  at  liberty 
to  show  that  the  whole  amount  due 
upon  all  those  breaches  does  not  exceed 
what  he  has  paid  in.  Governor  v.  Sut- 
ton, 4  Dev.  &  B.  L.  (N.  Car.)  484. 

a!s  Admission  of  Character  in  Which 
Plaintiff  Sues.  —  In  an  action  upon  a 
store  account  of  different  items,  the  pay- 
ment of  money  into  court  upon  a  par- 
ticular item  admits  the  character  in 
which  the  plaintiff  sues,  and  the  defend- 
ant's indebtedness,  to  the  extent  of  the 
amount  paid  in  only;  but  it  admits 
nothing  as  to  other  items  in  the  same 
account,  upon  which  the  money  was 
not  paid  in;  as  to  them,  the  defendant, 
notwithstanding  the  payment,  is  free 
to  deny  the  character  in  which  the 
plaintiff  sues,  and  the  justice  of  the 
claim.  Brown  v.  Fink,  3  Jones  L.  (N. 
Car.)  378. 

1.  Where  the  defendant  in  an  action 
of  assumpsit  containing  the  common 
money  counts,  and  also  a  count  for  the 
use  and  occupation  of  certain  premises, 
pays  a  sum  of  money  into  court  with- 
out specifying  to  which  of  the  counts 
the  payment  is  to  be  applied,  such  pay- 
ment is  an  admission  only  that  the  de- 
fendant owes  the  plaintiff,  on  some  one 
or  several  of  the  counts,  the  sum  so 
paid;  but  is  not  an  admission  of  any 
particular  contract  or  debt  under  any 
one  of  the  counts,  nor  of  a  liability  on 
all  of  them.  Hubbard  v.  Knous,  7 
Cush.  (Mass.)  556. 


If  in  Trover  the  declaration  enumer- 
ates a  great  number  of  articles,  and 
the  defendant  pays  money  into  court 
and  pleads  that  the  plaintiff  has  sus- 
tained no  greater  damages,  the  plain- 
tiff must  show  what  articles  the  defend- 
ant has  converted;  and  a  declaration 
in  trover  being  general,  the  defendant 
by  this  plea  does  not  admit  anything 
beyond  his  payment  into  court.  Cook 
V.  Hartle,  8  C.  &  P.  568,  34  E.  C.  L.  528. 

2.  Kingham  v.  Robins,  5  M.  &  W. 
94;  Edan  v.  Dudfield,  5  Jur.  317;  Seaton 
V.  Benedict,  5  Bing.  28,   15  E.  C.  L.  354. 

A  plea  of  payment  of  money  into 
court,  to  a  count  in  indebitatus  assump- 
sit, admits  the  existence  of  some  con- 
tract or  contracts  falling  within  the 
description  of  the  debt  stated  as  the 
consideration  of  the  promise  laid  in 
such  count;  but  it  does  not  amount  to 
an  admission  of  any  particular  con- 
tract, even  of  the  contract  in  respect  of 
which  the  money  is  in  fact  paid  in. 
Archer  v.  English,  i  M.  &  G.  873,  39 
E.  C.  L.  691. 

Payment  by  Two  Defendants.  —  A  plea 
of  payment  into  court,  by  two  defend- 
ants, pleaded  to  one  or  more  indebitatus 
counts,  admits  only  that  the  plaintiff 
has  a  cause  of  action  on  one  or  more 
of  the  contracts  declared  on,  to  the 
amount  of  the  sum  paid  in;  and  does 
not  admit  the  defendants'  joint  liability 
to  any  greater  amount,  although  the 
plaintiff  gives  evidence  aliunde  to  fix 
one  of  the  defendants  with  liability  to 
a  greater  amount.  Stapleton  v.  Now- 
ell,  6  M.  &  W.  9. 

Not  an  Admission  of  Partnership.  —  A 
declaration  in  assumpsit  contained  a 
special  count  for  breach  of  contract, 
charging  the  defendants  as  partners, 
and  also  several /Wt'^Z/a/wj  counts.  To 
the  first  count  the  defendants  pleaded 
non  assumpsit;  and  to  the  indebitatus 
counts,  non  assumpsit  except  as  to  five 
pounds  parcel,  etc.,  and  as  to  that 
sum,  payment  into  court  and  no  dam- 
ages ultra.  It  was  held  that  the  pay- 
ment of  money  into  court  under  the 
indebitatus  counts  was  no  admission  ot 
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Applicable  Only  to  a  Legal  Demand.  —  Money  paid  into  court  is  an  admis- 
sion of  a  legal  demand  only,  and  the  court  will  not  allow  it  to  be 
applied  to  an  illegal  account.* 

(2)  In  Tort. —  Payment  into  court  in  actions  ex  delicto  has  the 
same  effect  as  in  indebitatus  assumpsit ;  that  is,  the  defendant,  by 
paying  money  into  court,  admits  damage  to  the  plaintiff  to  that 
amount,  but  not  that  any  particular  damage  was  done.*  But 
having  admitted,  by  the  payment  into  court,  the  plaintiff's  right 
of  action,  the  defendant  cannot  afterwards  plead,  or  introduce  in 
evidence,  facts  which  would  be  a  bar  to  the  action.* 

5.  Money  Paid  to  Clerk  —  a.  Authority  to  Receive.  — Where 
the  clerk  of  a  court  is  not  authorized  by  statute  to  receive  pay- 
ment of  a  claim,  payment  to  him  is  not  a  satisfaction  of  the  claim, 
and  if  he  enters  a  satisfaction  upon  the  record  it  is  void.* 


the  partnership  alleged  in  the  first 
count.  Charles  v.  Branker,  12  M.  & 
W.  743. 

Not  an  Admission  of  Property  in  Plain- 
tiff. —  Where,  in  indebitatus  assumpsit 
for  goods  sold,  it  was  stated  that  the 
action  was  brought  for  the  price  of  a 
certain  lot  of  goods  sold  to  the  defend- 
ant on  a  certain  day  by  the  plaintiff's 
broker,  a  payment  of  money  into  court 
by  the  defendant  was  not  an  admission 
that  the  goods  specified  were  the  prop- 
erty of  plaintiff.  Blackburn  v.  Scholes, 
2  Campb.  341. 

1.  Ribbans  f.  Crickett,  i  B.  &  P.  264. 

2.  Story  v.  Finnis,  3  Eng.  L.  &  Eq. 
548;  Schreger  v.  Carden,  10  Eng.  L.  & 
Eq.  513.  This  latter  case  was  an  action 
against  a  sheriff  for  seizing  and  injur- 
ing a  cup  belonging  to  the  plaintiff. 
In  delivering  the  opinion,  Maule,  J., 
said:  "  The  defendant,  by  payment 
into  court,  intends  only  to  say  that  he 
does  not  dispute  that  some  cup  has 
been  damaged  by  him  to  the  amount 
of  ten  pounds  in  value,  but  not  to 
admit  that  any  particular  cup  was  dam- 
aged. If  it  were  held  that  payment 
into  court  admitted  the  cause  of  action 
intended  by  the  declaration,  the  plain- 
tiff would  be  enabled  to  produce  any 
cup;  and,  if  it  turned  out  to  have  been 
damaged  to  a  greater  extent  than  ten 
pounds,  he  would  be  entitled  to  suc- 
ceed. I  cannot  conceive  that  the  law 
can  be  so."  Overruling  Leyland  v. 
Tancred,  3  Eng.  L.  &  Eq.  479. 

3.  Action  for  Maintaining  Milldam. — 
In  an  action  against  the  respondent  for 
maintaining  a  milldam  and  thereby 
flowing  the  complainant's  land,  he 
pleaded  in  bar  that  the  complainant 
had  no  estate  in  the  lands  so  flowed. 


Afterwards  he  paid  money  into  court. 
It  was  held  that  the  payment  into  court 
admitted  the  complainant's  right  of 
action,  and  that  the  respondent  could 
not  afterwards  rely  upon  his  plea  in 
bar  denying  such  right.  Hosmer  v. 
Warner,  7  Gray  (Mass.)  186. 

In  an  Action  for  Wrongfully  Discharging 
the  Plaintiff  the  defendant  pleaded  only 
payment  into  court.  At  the  trial  he 
attempted  to  prove  that  he  had  dis- 
charged the  plaintiff  for  misconduct. 
It  was  held  that  by  his  plea  he  had  ad- 
mitted the  plaintiff's  right  to  recover, 
and  therefore  he  could  not  be  allowed 
to  show  in  mitigation  of  damages  facts 
which,  if  pleaded,  would  have  been  a 
bar  to  the  action.  Speck  v.  Phillips,  5 
M.  &  W.  279. 

In  an  Action  for  Negligence  whereby 
the  defendant's  cow  was  allowed  to 
kill  the  plaintiff's  cow,  defendant 
pleaded  payment  into  court  of  a  certain 
sum.  The  plaintiff  put  in  a  replica- 
tion of  further  damages".  It  was  held 
that  the  plea  of  payment  into  court  ad- 
mitted the  killing  of  the  cow,  and  the 
defendant  could  not  go  into  evidence 
to  show  that  such  was  not  the  fact. 
Lloyd  V.  Walkey,  9  C.  &  P.  771,  38 
E.  C.  L.  330. 

4.  In  Alabama  it  was  held  in  some 
early  cases  that  the  clerk  of  the  court 
was  not  authorized  before  judgment  to 
receive  payment,  without  the  consent 
of  the  plaintiff,  of  the  amount  due,  and 
thus  to  discharge  the  defendant.  Wind- 
ham 7/.  Coats,  8  Ala.  285;  Ball  v.  State 
Bank,  8  Ala.  590.  But  after  judgment 
the  clerk  might  receive  the  amount 
from  the  defendant,  being  in  that  case 
authorized  by  statute.  Murray  v. 
Charles,  5  Ala.  678. 
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b.  Proceedings  to  Recover.  —  Where  it  is  desired  to  recover 
funds  in  the  hands  of  a  clerk  received  by  him  without  authority, 
the  proper  remedy  is  generally  by  an  action  at  law  or  proceeding 
in  equity,  and  not  by  motion  for  a  rule  against  him.* 

Not  Liable  to  Garnishment.  —  Money  held  by  a  clerk  in  his  official 
capacity  cannot  be  reached  by  garnishment  proceedings.* 

6.  The  Plea.  —  The  plea  of  payment  into  court  is  a  plea  by  way 
of  confession  and  avoidance,'  and  in  consequence  cannot  be  filed 
together  with  pleas  denying  or  justifying  the  whole  cause  of 


In  an  action  of  assumpsit  on  a  prom- 
issory note  the  defendant  pleaded  that 
in  a  former  action  on  the  identical  note 
he  had  paid  the  amount  called  for  by 
the  note  to  the  clerk  of  the  court, 
whose  receipt  therefor  was  produced. 
The  court  held  that,  independent  of 
statutory  enactments,  money  could  not 
be  lawfully  paid  to  the  clerk  in  vaca- 
tion, or  in  any  other  manner  than  as 
the  officer  of  the  court  in  term  time; 
and  the  payment,  having  been  made  to 
the  clerk  at  a  stage  of  the  suit  when 
the  law  did  not  authorize  him  to  re- 
ceive it,  was  not  such  a  payment  as 
could  affect  the  claim  of  the  plaintiff. 
Currie  v.  Thomas,  8  Port.  (Ala.)  293. 

Holding  Deposit  after  Judgment.  —  A 
clerk  has  no  authority,  before  judg- 
ment, to  receive  payment  of  the  plain- 
tiff's debt;  yet  if  he  receives  the 
money  from  the  defendant  before  judg- 
ment, retains  it  in  his  hands  until 
after  judgment,  and  then  manifests, 
by  some  plain  and  unequivocal  act,  his 
intention  to  hold  it  in  his  official  ca- 
pacity as  clerk,  the  payment  is  good, 
and  the  judgment  thereby  discharged. 
Governor  v.  Read,  38  Ala.  252. 

In  Illinois  the  clerk  is  not  authorized 
to  receive  payment  in  satisfaction  of 
judgment.     Lewis  v.   Cockrell,  31   111. 
App.  476;  Seymour  v.  Haines,  104  111. 

557- 

In  Kentucky  it  was  early  held  that 
the  clerk  was  not  authorized  by  law  to 
receive  payment,  unless  with  the  con- 
sent of  the  other  party  or  by  an  order 
of  the  court.  Chinn  v.  Mitchell,  2 
Mete.  (Ky.)  92. 

In  New  York  under  the  early  practice 
it  was  decided  that  the  clerk  had  no 
right  to  receive  money  paid  into  court, 
without  a  rule  of  court.  Baker  v. 
Hunt,  I  Wend.  (N.  Y.)  103. 

South  Carolina. —  In  civil  cases  the 
clerk  has  no  authority  to  receive  money 
except  upon  tender  pleaded  or  where 
the  party  has  obtained  leave  from  the 


court.  If  such  leave  is  not  first  ob- 
tained from  the  court,  the  clerk's 
receipt  is  no  discharge.  Mazyck  v. 
M'Ewen,  2  Bailey  L.  (S.  Car.)  28. 

1.  Lewis  V.  Cockrell,  31  111.  App.  476. 
By  Bule  against  the  Clerk.  —  Where  a 

court  went  outside  of  its  jurisdiction, 
and  ordered  the  payment  of  costs  which 
had  accrued  upon  a  pending  scire  facias, 
upon  pain  of  imprisonment,  it  was  held 
that  money  paid  to  the  clerk  under 
compulsion  of  such  order  and  threat  of 
imprisonment  might  be  recovered  back 
by  rule  against  the  clerk.  The  pass- 
ing of  the  order  being  not  merely  error, 
but  wholly  outside  the  jurisdiction  of 
the  court,  the  failure  to  except  to  it  and 
obtain  a  judgment  of  reversal  was  no 
bar  to  the  rule.  Stevens  v.  Nisbet,  88 
Ga.  456. 

By  Action  of  Assumpsit.  —  Where  a 
party  under  rule  of  court  deposited 
money  with  the  clerk,  and  afterwards 
by  permission  of  the  court  demanded 
repayment,  and  it  appeared  that  the 
clerk  had  converted  the  money  to  his 
own  use,  it  was  held  that  the  depositor 
could  recover  it  with  interest  in  an  ac- 
tion of  assumpsit.     Mott  v.  Pettit,  i  N. 

J-  L-  344- 

2.  Drane  v.  McGavock,  7  Humph. 
(Tenn.)  132;  Pace  v.  Smith,  57  Tex. 
555;  Curtis  v.  Ford,  78  Tex.  262. 

Money  from  Tax  Sales. —  Money  in  the 
hands  of  a  county  clerk,  received  by 
him  in  redemption  of  land  from  tax 
sales,  cannot  be  reached  by  garnish- 
ment proceedings  against  the  clerk. 
Smith  V.  Finlen,  23  111.  App.  156. 

3.  Before  the  rules  of  Hilary  Term, 
4  Wm.  IV.,  the  practice  was  to  pay 
money  into  court  and  plead  the  general 
issue  to  the  whole  declaration.  Since 
that  time  payment  into  court  has  been 
pleaded  specially  in  confession  and 
avoidance.  Note  to  Archer  v.  English, 
I  M.  &  G.  877,  39  E.  C.  L.  693.  In  the 
United  States,  where  not  altered  by  stat- 
ute, the  former  practice  prevails. 
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action  in  respect  of  which  the  payment  is  pleaded.*  It  may  be 
pleaded  in  satisfaction  of  several  counts,*  or  parts  of  several 
counts ; '  but  it  cannot  set  up,  as  a  defense,  the  payment  of  a  less 
sum  than  that  admitted  to  be  due,  without  other  answer  to  the 
difference  than  no  damages  ultra.^ 

n.  In  Equity  —  1.  Payment  into  Court  —  a.  In  General.  — 
The  general  rule  in  chancery  practice  as  to  payment  of  money 
into  court  *  is,  that  where  a  defendant  admits  in  his  answer,  or 
on  his  examination,  that  he  has  in  his  hands  money  belonging  to 
the  plaintiff,  to  which  the  latter  is  clearly  entitled,  the  money 
will  be  ordered  into  court  on  interlocutory  application,  for  its 
protection  pending  the  result  of  the  suit.® 

The  Foundation  for  the  Order  must  be  in  the  direct  progress  of  the 
cause,  and  must  be  such  as  is  not  open  to  be  removed  or 
explained  away.' 


1.  Gales  V.  Holland,  7  El.  &  Bl.  336, 
QO  E.  C.  L.  336,  in  which  it  was  held 
that  a  plea  of  payment  into  court  can- 
not be  filed  together  with  pleas  deny- 
ing or  justifying  the  whole  cause  of 
action  in  respect  of  which  the  pay- 
ment is  pleaded;  and  this  even  though 
the  defendant  consents  to  withdraw  the 
other  pleas  and  suffer  judgment  if  the 
plaintiff  will  accept  the  money.  But 
see  Hawkesley  v.  Bradshaw,  5  Q.  B. 
Div.  302. 

2.  Marshall  v.  Whiteside,  i  M.  &  W. 
188,  wherein  the  court  held  that  where 
there  are  several  counts  for  several 
causes  of  action,  or  several  breaches  are 
assigned  in  covenant,  the  defendant 
may  plead  payment  into  court  of  one 
entire  sum  in  satisfaction  of  all  the 
counts  or  breaches. 

3.  Jourdain  v.  Johnson,  2  C.  M.  &  R. 
564,  in  which  it  was  held  that  the  plea 
of  payment  into  court  may  be  made, 
generally  speaking,  as  to  part  of  several 
counts,  without  stating  how  much  was 
paid  in  on  each. 

4.  Tattersall  v.  Parkinson,  16  M.  & 
W.  752.  This  was  an  action  of  as- 
sumpsit, the  first  count  being  on  a  bill 
of  exchange  for  £26  13J.  bd.  The  second 
count  was  for  £30  for  money  lent.  The 
defendant  pleaded  non  assumpsit  to  the 
first  count,  except  £10  gj.  td.  He  also 
pleaded  as  to  £10  gj.  \d.  parcel  of  the 
first,  and  £ro  qj.  \d.  parcel  of  the  last 
count,  payment  into  court  of  £11.  The 
court  held  the  plea  of  payment  into 
court  bad  for  setting  up  as  a  defense 
payment  of  a  less  sum  than  the  whole 
sum  admitted  to  be  due,  without  other 
answer  to  the  difference  than  no  dam- 
ages beyond  the  sum  paid  in. 


5.  Befinition  of  the  Term.  —  "  Paying 
into  court,"  and  "  bringing  into  court," 
where  used  in  the  statutes  and  rules  of 
court,  or  in  decrees,  mean  paying  to 
or  depositing  with  the  register,  assist- 
ant register,  or  clerk  of  that  branch  of 
the  court  in  which  the  suit  is  pending 
or  the  decree  was  entered.  Leavitt  v. 
De  Launay,  4  Sandf.  Ch.  (N.  Y.)  480. 

Payment  to  the  Solicitor  for  all  parties 
in  the  suit  is  equivalent  to  payment 
into  court.  Price  v.  North,  2  Y.  &  Coll. 
Exch.  620. 

6.  See  infra,  II.  i.  c.  When  the  Order 
will  be  Made. 

Must  be  Paid  In  on  Day  Named  in  the 
Order.  —  Where  money  is  ordered  into 
court  it  is  ordered  to  be  paid  in  on  a 
certain  day  named  in  the  order;  the 
early  English  practice  of  ordering  it  to 
be  paid  in  "  forthwith  "  being  altered 

by  the  case  of  Higgins  v. ,  8  Ves. 

Jr.  381. 

Order  Granted  before  Answer.  —  Al- 
though the  order  is  generally  not  made 
until  after  the  defendant  has  put  in  his 
answer,  still  where  it  appeared  from 
the  plaintiff's  affidavit  that  the  defend- 
ant had  grossly  defrauded  him,  the  de- 
fendant was,  on  motion,  ordered  to  pay 
money  into  court  before  answer.  Jer- 
vis  V.  White,  6  Ves.  Jr.  738. 

7.  Contee  v.  Dawson,  2  Bland  (Md.) 
264. 

To  obtain  an  order  upon  a  defendant 
to  bring  money  into  court  before  the 
final  hearing,  it  must  appear  that  he 
who  asks  for  such  an  order  has  an  in- 
terest in  the  money  proposed  to  be 
called  in,  and  that  he  who  has  it  in  his 
hands  has  no  equitable  right  to  it;  and 
the  facts  from  which  this  appears  must 
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b.  Who  may  Apply  for  Order.  — To  obtain  an  order  upon  a 
defendant  to  pay  money  into  court  during  the  progress  of  a 
cause,  the  party  presenting  the  petition  or  motion  must  be  solely 
entitled,  or  have  such  an  interest  jointly  with  others  as  to  entitle 
him  on  behalf  of  himself  and  of  those  others,  to  have  the  fund 
secured.*  The  order  will  not  be  made  when  applied  for  by  one 
not  interested  in  the  protection  of  the  fund  and  having  no  claim 
upon  it,*  or  by  a  stranger  to  the  suit.*  Usually  the  order  is 
made  on  motion  of  the  plaintiff,  but  the  defendant  may  also 
make  the  motion  in  a  proper  case.* 

c.  When  the  Order  will  be  Made.  —  (i)  Parties  before  the 
Court.  —  An  order  may  be  made  for  the  payment  of  money  into 
court,  although  not  all  of  the  persons  interested  in  the  money 


be  found  in  the  case  as  it  then  stands, 
either  admitted  or  so  established  as  to 
be  open  to  no  further  controversy  at 
any  subsequent  stage  of  the  proceed- 
ings. McKim  V.  Thompson,  i  Bland 
(Md.),  150;  Hopkins  v.  McEldery,  4 
Md.  -Ch.  23. 

Must  Be  the  Subject  of  a  Substantive  Mo- 
tion.— The  court  will  not  at  the  hearing 
make  an  order  for  the  payment  of 
money  into  court;  it  must  be  the  sub- 
ject of  a  substantive  motion.  Egginton 
V.  Horden,  5  L.  J.  N.  S.  Ch.  48. 

Order  on  a  Stranger  to  the  Suit.  —  A 
chancery  court  has  no  authority  to  make 
a  compulsory  order  upon  any  person 
not  a  party  to  the  suit,  to  pay  money 
into  court;  but  it  can  make  an  order 
that  such  person  may  be  at  liberty  to 
pay  the  money  into  court.  Francis  v. 
Collier,  5  Madd.  75. 

Objection  by  Defendant.  —  Upon  a  bill 
by  a  son,  comYnittee  of  his  lunatic 
father,  to  set  aside  a  voluntary  settle- 
ment upon  the  defendant,  the  plaintiff 
moved  that  the  defendant  be  ordered 
to  sell  the  property  and  bring  the  pro- 
ceeds into  court.  To  this  the  defend- 
ant objected,  and  the  court  held  that 
without  the  consent  of  tl^e  defendant 
the  order  could  not  be  made.  Colman 
V.  Croker,  i  Ves.  Jr.  160. 

Motion  to  Rescind  the  Order.  —  Where 
an  order  has  been  obtained  for  pay- 
ment into  court  by  a  given  day,  a  mo- 
tion to  rescind  it  will  not  be  entertained 
by  the  court  till  the  money  shall  have 
been  paid  in.  Dacie  7/.  John,  13  Price, 
117. 

1.  Freeman  v.  Fairlie,  3  Meriv.  29. 

To  obtain  an  order  upon  a  defendant 
to  bring  money  into  court  before  the 
final  hearing,  it  must  appear  that  he 
who  asks  for  such  order  has  an  interest 


in  the  money  proposed  to  be  called  in, 
and  that  he  who  has  it  in  his  hands  has 
no  equitable  right  to  it.  McKim  v. 
Thompson,  i  Bland  (Md.)  150;  Hop- 
kins V.  McEldery,  4  Md.  Ch.  23. 

On  a  Bill  to  Bedeem  a  Mortgage,  where 
the  mortgagor  was  in  possession  of  the 
property,  which  was  an  ample  security 
for  the  amount  admitted  to  be  due,  and 
his  insolvency  was  denied  on  oath,  it 
was  held  that  the  mortgagee  who  de- 
nied the  mortgagor's  right  to  redeem 
had  no  right  to  ask  for  an  order  to 
pay  the  mortgage  money  into  court. 
Jenkins  v.  Hinman,  5  Paige  (N.  Y.) 
309. 

Party  Having  Contingent  Interest.  —  A 
residuary  sum  of  stock  standing  in  the 
name  of  trustees,  the  dividends  of  which 
were  paid  by  them  to  the  parties  en- 
titled thereto,  was  ordered  to  be  trans- 
ferred into  court,  to  the  credit  of  the 
cause,  on  the  application  of  a  party  en- 
titled to  a  mere  contingent  interest  in 
the  fund,  and  notwithstanding  that  all 
the  parties  entitled  to  vested  interests , 
therein  were  satisfied  with  the  conduct 
and  custody  of  the  trustees,  and  op- 
posed the  application.  Bartlett  v. 
Bartlett,  4  Hare  631. 

But  see  Ross  v.  Ross,  12  Beav.  89. 
In  that  case  a  party  having  a  contingent 
interest  in  a  trust  fund  moved  to  have 
the  fund  paid  into  court,  and  the  motion 
was  refused  on  the  ground  that  there 
was  no  allegation  of  any  danger  to  the 
fund. 

2.  Dinsmore  v.  Kelso,  4  Brews.  (Pa.) 

34- 

3.  Newton  v.  Askew,  11  Beav.  446; 
Belbee  v.  Belbee,  6  Madd.  28. 

4.  Binns  v.  Mount,  28  N.  J.  Eq.  24. 
And  see  Birdsall  v.  Waldron,  2  Edw. 
Ch.  (N.  Y.)  315. 
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are  before  the  court.* 

(2)  On  Admissions —  (a)  Of  Defendant's  Liability  to  Pay.- -Where  the 
defendant  in  his  answer  or  on  his  examination  admits  that  he 
holds  money  belonging  to  the  plaintiff,  the  court  will,  on  motion, 
make  an  interlocutory  order  requiring  him  to  pay  it   into  court.* 


1.  Wilton  V.  Hill,  21  Eng.  L.  &  Eq. 
602. 

9n  an  application  for  payment  of 
money  into  court,  it  was  objected  that 
persons  having  an  interest  were  not 
before  the  court.  But  the  order  was 
made  on  the  undertaking  of  the  plain- 
tiff to  make  them  parties.  Whitmarsh 
V.  Robertson,  4  Beav.  26.  But  see 
Marriage  v.  Royal  Exch.  Assur.  Co., 
18  L.  J.  Ch.  216. 

2.  Rothwell  V.  Rothwell,  2  Sim.  & 
S.  218;  Strange  v.  Harris,  3  Bro.  C.  C. 
365;  Buck  V.  Lodge,   18  Ves.  Jr.  450; 

Hatch  V. ,  19  Ves.  Jr.   116;  White 

V.  Barton,  iS  Beav.  192. 

Fond  Held  for  Benefit  of  Others. — 
Where  a  bill  in  equity  alleged  that  the 
fund  which  was  the  subject  of  litiga- 
tion was  in  the  hands  of  an  insolvent 
assignee  who  was  a  defendant  in  the 
cause  and  had  no  personal  interest 
therein,  but  held  the  fund  for  the 
benefit  of  others,  and  this  was  admitted 
in  the  answer,  the  money  was  ordered 
to  be  paid  into  court  and  invested,  to 
abide  the  further  order  of  the  court. 
Haggerty  I'.  Duane,  i  Paige  (N.  Y.)32i. 

Parol  Admission  Not  Sufficient. — Money 
will  not  be  ordered  to  be  paid  into  court 
in  a  suit  in  equity,  unless  it  has  been 
ascertained  to  be  due  by  an  account  or 
decree  in  the  cause,  or  has  been  ad- 
mitted to  be  due  by  the  answer  or  other 
proceedings  in  the  cause.  A  parol  ad- 
mission proved  by  affidavit  is  not  suffi- 
cient.  McTighe  t-.  Dean,  22  N.  J.  Eq.  81. 

Evidence  Cannot  be  Besorted  to.  —  An 
order  upon  motion,  for  payment  of 
money  into  court,  proceeds  upon  the 
admissions  of  the  defendant,  and  evi- 
dence cannot  be  resorted  to.  Boschetti 
V.  Power,  8  Beav.  98. 

Whole  Answer  to  be  Taken  Together. 
—  Where  an  application  is  made, 
grounded  on  admissions  in  the  an- 
swer, for  an  order  on  the  defendant  to 
bring  money  into  court,  the  whole  of 
his  answer  must  be  taken  together  and 
for  true.  Contee  v.  Dawson,  2  Bland 
(Md.)  264. 

Admission  under  Independent  Equity 
Stated  in  Answer. —  In  a  suit  for  a  gen- 
eral account  against  an  executor,  the 
defendant's   answer    denied    an    open 


unsettled  account,  and  stated  a  case  of 
a  settled  account,  in  which  he  admitted 
that  he  held  certain  money  belonging 
to  the  plaintiff.  On  a  motion  to  have 
the  money  paid  into  court,  it  was  held 
that  the  plaintiff's  right  to  have  money 
in  the  defendant's  hands  paid  into 
court  must  proceed  on  admissions  in 
the  answer,  made  in  reference  to  an 
equity  raised  by  the  bill,  and  not  in 
reference  to  an  independent  equity 
stated  only  in  the  answer.  Proudfoot 
V.  Hume,  4  Beav.  476. 

Admissions  Entitling  Plaintiff  to  a  De- 
cree. — Where  a  defendant  in  a  chancery 
suit  makes  admissions  which  would 
entitle  the  plaintiff  to  a  decree,  the 
cause  should  be  set  down  for  trial-  on 
bill  and  answer,  and  a  motion  for  pay- 
ment of  money  into  court  will  be  re- 
fused.    Peacham  v.  Daw,  6  Madd.  98. 

Single  Motion  for  Payment  into  Court 
and  Production  of  Documents.  — Where  a 
defendant  admits  by  his  answer  the 
possession  of  documents  and  a  balance 
of  money,  it  is  irregular  to  move  for  the 
production  of  the  former  and  the  pay- 
ment into  court  of  the  latter,  by  two 
separate  motions;  they  ought  to  be  in- 
cluded in  one.  Hawke  v.  Kemp,  3 
Beav.  288. 

Must  Be  Admission  that  Fund  is  Still  in 
His  Hands.  —  A  defendant  will  not  be 
ordered  to  pay  into  court  money  \s'hich 
he  admits  he  has  received,  unless  there 
is  an  admission  that  it  is  still  in  his 
hands.     Anonymous,  i  L.  J.  Ch.  21. 

In  Suit  for  Taking  Partnership  Ac- 
counts.—  The  advances  made  by  one 
partner  to  the  partnership,  and  those 
received  by  another  from  it,  until  the 
concern  has  been  wound  up,  only  con- 
stitute items  in  the  account  between 
the  partners,  and  cannot  be  treated  as 
debts;  and  the  court,  therefore,  will 
not,  upon  an  interlocutory  application, 
order  the  amount  of  such  advances  to 
be  paid  in  and  secured,  pending  a  suit 
for  ,taking  the  partnership  accounts. 
Richardson  v.  Bank  of  England,  4  Myl. 
&  C.  165. 

Where  a  Partner  Acts  in  Bad  Faith. — 
On  a  bill  filed  for  an  account  of  part- 
nership transactions,  it  appeared  that  a 
large  sum  of  money  due  the  partner- 
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But  if  the  defendant,  although  admitting  his  possession  of  the 
fund,  at  the  same  time  alleges  a  claim  of  his  own  against  it,  the 
order  will  not  be  made.* 

Admission  on  Affidavit.  —  The  same  rule  applies  to  cases  where  the 
defendant  admits  upon  affidavit  that  money  is  due  from  him  to 
the  plaintiff;  he  will,  on  motion,  be  ordered  to  pay  it  into  court.* 

(b)  Of  Plaintiff's  Title.  —  Besides  the  admission  that  the  defendant 
holds  the  fund  in  dispute,  there  must  also  be  an  admission  of  the 
plaintiff's  title  thereto;  and  money  will  not  be  ordered  into  court, 
upon  motion,  before  decree,  unless  it  appears  clearly  upon  the 
answer  to  belong  to  the  plaintiff.' 


ship  had  been  collected  by  the  defend- 
ant in  a  manner  most  contrary  to  good 
faith.  On  motion  to  have  the  money 
paid  in,  the  Lord  Chancellor  said: 
"  Though  it  is  very  true  that  a  partner 
may  receive  partnership  effects  and  in- 
sist on  not  paying  in  the  amount  unless 
all  the  other  partners  will  pay  in  what 
they  have  in  their  hands,  yet  I  think 
the  defendant  has  admitted  himself  to 
have  received  these  sums  in  a  manner 
in  which  he  ought  not  to  have  received 
them.  He  must  therefore  pay  them 
in."  Foster  v.  Donald,  i  Jac.  &  W. 
252. 

1.  The  court  will  not  order  a  defend- 
ant to  pay  money,  upon  an  admission 
in  his  answer  that  he  has  received  a 
large  sum  of  money  (specifying  the 
amount),  coupled  with  a  claim  of  lien 
on  it  for  traveling  expenses,  post-chaise 
hire,  or  otherwise.  Law  z^.  Hunter,  r 
L.  J.  Ch.  222. 

Trustees  Claiming  a  Lien  on  Fund. — 
Under  a  trust  deed. for  the  benefit  of 
the  creditors  of  W.,  dated  in  1849,  a 
dividend  had  been  paid  in  1852  of  ten 
shillings  in  the  pound,  the  trustees 
postponing  for  that  purpose  their 
claims  for  costs  at  the  time.  After- 
wards the  plaintiff  filed  his  bill  to  have 
the  trusts  carried  out  by  the  court. 
The  trustees  admitted  a  balance  in 
their  hands,  upon  which  they  claimed 
to  have  a  lien  for  their  costs.  The 
plaintiff  having  moved  to  have  this 
sum  brought  into  court,  it  was  held 
that  the  court  could  not,  under  the  cir- 
cumstances, deprive  the  trustees  of  the 
possession  of  this  fund.  Chaffers  v. 
Headlam,  17  Jur.  754. 

2.  The  plaintiff  moved  that  the  de- 
fendant might  be  ordered  to  pay  into 
court  a  sum  of  money  admitted  by  him 
upon  aflRdavit  to  be  due,  and  also  to 
produce  a  document  admitted  to  be  in 
his  possession.      The  court   made  the 


order.  Jefferies  v.  Biggs,  7  Eng.  L.  & 
Eq.  152. 

A  defendant  whose  affidavit  filed  on 
an  inquiry  discloses  that  he  has  money 
in  his  hands,  may  be  ordered  to  pay  it 
into  court  after  decree,  and  before  fur- 
ther consideration.  Dunne  v.  English, 
L.  R.  18  Eq.  524. 

3.  Hagell  v.  Currie,  L.  R.  2  Ch.  449. 

In  M'Hardy  v.  Hitchcock,  11  Beav. 
73,  a  motion  to  compel  the  defendant  to 
produce  documents  and  to  pay  money 
into  court,  was  refused  on  the  ground 
that  the  plaintiff's  title  was  not  suffi- 
ciently admitted  by  the  defendant's 
answer. 

Defendant  Claiming  Title. —  On  a  mo- 
tion by  a  party  claiming  as  a  cestui  que 
trust,  to  have  money  alleged  to  be  trust 
money  and  admitted  by  the  answer  to 
be  in  the  hands  of  the  defendant,  paid 
into  court,  the  court  refused  to  grant  the 
order,  because  the  defendant  claimed 
a  title  to  the  money  for  his  own  benefit 
and  did  not  by  his  answer  admit  his 
liability  to  pay  it.  Knight  v.  Hay- 
thorne,  4  Jur.  360. 

Plaintiff  Claiming  in  a  Particular  Char- 
acter.—  Where  a  plaintiff  claimed  to  be 
entitled,  in  a  particular  character,  to  a 
fund  admitted  to  be  in  the  hands  of  a 
trustee,  and  the  answer  of  the  trustee 
contained  no  admission  of  the  plain- 
tiff's title  in  that  character,  the  court 
refused  to  order  the  fund  to  be  brought 
into  court.  Dubless  v.  Flint,  4  Myl.  & 
C.   502. 

Plaintiff's  Title  Shown  by  Answer.  —  In 
moving  upon  admissions  in  an  answer 
for  the  payment  of  money  into  court, 
the  plaintiff  may  show  that  upon  the 
case  stated  in  the  answer  he  has  an 
interest  in  the  sum  in  question,  though 
the  defendant  in  his  answer  expressly 
denies  that  the  plaintiff  has  any  such 
interest.  Domville  v.  Solly,  2  Russ. 
372. 
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(c)  Motion  Made  after  Decree.  —  Generally,  after  a  decree  has  been  ren- 
dered, a  motion  founded  on  admissions  in  the  answer,  to  compel 
the  defendant  to  pay  money  into  court,  will  be  refused.*  But 
where,  after  decree,  the  defendant  filed  an  affidavit  which  showed 
that  a  considerable  sum  was  due  the  plaintiff,  the  order  has 
been  made.* 

(3)  On  the  Master  s  Report.  —  Where  it  clearly  appears  from  the 
master's  report  that  the  defendant  has  in  his  hands  a  balance  of 
money  due  the  plaintiff,  and  the  sum  so  ascertained  is  certain,  it 
will,  on  motion,  be  ordered  into  court.'      But  the  order  will  not 


1.  It  is  not  the  practice  to  order  the 
payment  of  money  into  court  upon  a 
motion  made  after  the  decree  in  a 
cause,  and  before  the  hearing  for  fur- 
ther directions,  founded  merely  on 
admissions  in  the  answer.  Binns  v. 
Parr,  7  Hare  288. 

After  a  decree  had  been  rendered  in 
a  cause,  providing  for  the  rights  of  all 
parties  up  to  that  period,  a  motion  that 
the  defendants  be  required  to  pay  into 
court  money  which,  by  their  answer, 
they  admitted  to  be  in  their  hands, 
was  refused.  Wright  v.  Lukes,  i  Eng. 
L.  &  Eq.  94.  But  see  Anonymous,  i 
L.  J.  Ch.  72. 

2.  Dunne  v.  English,  L.  R.  18  Eq. 
524. 

8.  Boxall  V.  Cobbett,  2  Jur.  654; 
Clarkson  v.  De  Peyster,  Hopl?.  (N.  Y.) 

274. 

Where  it  was  ascertained  from  the 
master's  report  that  a  sum  was  due 
from  the  defendant  to  the  plaintiff,  it 
was,  on  motion,  ordered  to  be  paid  into 
court.  The  Lord  Chancellor  said:  "I 
have  no  hesitation  in  saying  it  would 
be  extremely  beneficial  if,  whenever  a 
balance  is  ascertained,  it  should  be 
paid  in  immediately.  It  would  have 
th»  best  effect  in  accelerating  the  far- 
ther directions,  and  save  the  vast  ex- 
pense of  costs.  The  parties  spin  it  out, 
while  they  have  the  advantage  of  keep- 
ing the  money.  Here  also,  from  the 
age  of  the  defendant,  there  is  danger 
of  an  abatement.  Therefore  let  it  be 
paid  in."  Gordon  v.  Rothley,  3  Ves. 
Jr.  572. 

On  Exceptions  to  the  Master's  Beport. — 
It  is  competent  to  the  court,  on  the 
hearing  of  exceptions,  at  the  same  time 
that  it  allows  an  exception  taken  by  the 
defendant,  and  directs  the  master  to 
review  his  report  generally,  to  order 
the  defendant  to  pay  a  sum  of  money 
into  court,  if  it  is  satisfied  that  ulti- 
mately that  sum   will   be   found   due 


from  the  defendant.  Brown  v.  De 
Tastet,  4  Russ.  126. 

The  master  reported  a  sum  of  money 
to  be  due  from  the  defendant  to  the 
plaintiff;  the  defendant  excepted  to  the 
report,  and  the  plaintiff  thereupon 
moved  to  have  the  money  paid  into 
court.  The  court  refused  the  motion 
on  the  ground  that,  pending  exceptions 
to  the  master's  report,  the  balance  was 
not  considered  to  be  ascertained. 
Creak  v.  Capell,  6  Madd.  114. 

Order  Made  on  Beport  of  Accountants. — 
After  a  decree  to  take  the  accounts  of 
a  partnership  the  chief  clerk  directed 
that  two  accountants,  one  of  whom  was 
employed  by  the  plaintiff  and  the  other 
by  the  defendant  in  investigating  the 
accounts  for  the  purposes  of  the  suit, 
should  report  on  the  accounts,  showing 
what  items  were  undisputed  and  what 
were  disputed,  and  verify  their  report 
by  affidavit.  The  accountants  verified 
an  account  showing  £541  due  from  the 
defendant  to  the  plaintiff  on  the  undis- 
puted items,  and  verified  also  an  ac- 
count of  disputed  items.  These  were 
items  of  charge  against  the  defendant, 
so  that,  however  they  were  decided 
upon,  the  £541  would  not  be  reduced. 
It  was  held  that  the  £541  ought  to  be 
ordered  into  court;  for  that,  although 
no  certificate  had  been  made,  the  fact 
that  £541  at  least  was  due  from  the  de- 
fendant was  ascertained  with  sufficient 
certainty  to  entitle  the  plaintiff  to  have 
it  ordered  into  court.  London  Syndi- 
cate V.  Lord,  8  Ch.  Div.  84. 

In  Complicated  Accounts.  —  On  a  mo- 
tion to  pay  money  into  court  upon  the 
affidavit  of  an  accountant  that  from 
the  schedules  to  the  answer,  the  exami- 
nation, and  the  books  of  account,  a 
certain  balance  appeared  to  be  due. 
Lord  Eldon,  in  refusing  the  motion, 
said:  "  If  you  will  make  an  affidavit, 
stating  that  the  answer,  or  an  exami- 
nation in   the  master's  office,  refers  to 
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be   made  where   the  balance  appears  only   upon  the  plaintiff's 
calculation.* 

(4)  In  the  Case  of  Executors  and  Trustees.  —  One  of  the  most 
frequent  occasions  for  ordering  money  to  be  pain  into  court  is  in 
the  case  of  executors  and  trustees  holding  trust  funds.  The  rule 
is,  that  where  a  party  holds  as  trustee  a  fund  in  litigation,  it  will 
be  ordered  into  court  almost  as  a  matter  of  course,  to  abide  the 
event.* 


schedules  containing  the  receipts  and 
payments,  and  simply  adding  them  up, 
that  will  do.  So  if  they  brought  a  book 
into  the  master's  office,  and  you  state 
that  it  contains  an  account  of  the  re- 
ceipts and  payments,  and  the  affidavit 
gives  him  the  credit  he  craves,  charg- 
ing him  with  what  he  admits,  and  sim- 
ply casting  it  up,  the  balance  might  be 
paid  in  upon  motion.  But  if  the  case 
is  more  complicated  than  that,  and  the 
question  is,  what  is  the  result  of  that 
more  complicated  account,  that  cannot 
be  the  foundation  of  a  motion  for  pay- 
ing in  money.  If  the  books  were  re- 
ferred to  in  such  a  way  as  to  make 
them  part  of  the  examination  or  the 
schedule,  as  they  might  be,  that  would 
do."     Mills  V.  Hanson,  8  Ves.  Jr.  68. 

1.  A  motion  for  the  payment  into 
court  of  money  not  admitted  to  be  due 
even  upon  e.xamination  of  the  defend- 
ant, but  appearing  due  by  his  schedule, 
according  to  the  plaintiff's  calculation, 
was  refused.  For  such  a  purpose  the 
result  of  the  schedule  ascertaining  the 
sum  due  must  clearly  appear,  verified 
by  affidavit.  Quarrell  v.  Beckford,  14 
Ves.  Jr.  177. 

Balance  Struck  by  Plaintiff's  Solicitor.  — 
A  decree  was  made,  with  the  usual 
reference  to  the  master,  to  take  an  ac- 
count of  the  principal  and  interest  due 
from  the  defendant,  and  the  master  in 
his  answer  set  forth  the  specific  sums 
he  had  paid  and  received,  but  omitted 
to  cast  them  up  or  strike  the  balance. 
The  plaintiff's  solicitor  made  affidavit 
that  he  had  struck  the  balance  and 
computed  the  interest  thereon,  and 
moved  that  the  defendant  be  ordered 
to  pay  the  sum  into  court.  The  motion 
was  refused.  Wood  v.  Downes,  i  Ves. 
&  B.  49. 

Books  of  Account  Deposited  in  Master's 
Office.  —  Upon  a  motion  to  compel  the 
defendant  to  pay  into  court  a  balance 
stated  to  appear  upon  certain  books  of 
account  deposited  by  the  defendant 
in  the  master's  office,  it  was  held  that 
the  court  could  not  make  the  order  in 


such  a  case.  Roe  v.  Gudgeon,  i  Coop. 
304. 

2.  Leigh  v.  Macaulay,  i  Y.  &  Coll, 
Exch.  260;  Danby  v.  Danby,  5  Jur.  N. 
S.  54.  And  see  Hall  v.  Hall,  2  McCord 
Eq.  (S.  Car.)  269. 

In  Hosaclc  v.  Rogers,  6  Paige  (N.  Y.) 
415,  where  an  executor  held  in  the 
character  of  trustee  a  fund  which  was 
the  subject  of  litigation,  the  money 
was  ordered  into  court,  Chancellor 
Walworth  saying:  "  It  is  almost  a 
matter  of  course  to  order  a  fund  thus 
situated  to  be  brought  into  court  and 
invested,  pending  a  suit  for  the  distri- 
bution thereof." 

But  see  Campbell  v.  Braxton,  4  Hen. 
&  M.  (Va).  446,  where  it  was  held  that 
a  report  showing  a  balance  due  from 
an  executor  was  not  sufficient  ground 
for  ordering  the  money  to  be  brought 
into  court,  but  that  the  plaintiff  should 
proceed  to  a  decree. 

Money  Affected  with  a  Trust.  —  A  tes- 
tator charged  his  real  estate  with  an 
annuity  to  his  widow,  and,  subject 
thereto,  devised  it  in  fee  to  S.  A.,  whom 
he  appointed  his  executrix.  The 
policy  of  insurance  upon  a  house  which 
constituted  his  whole  real  estate  ex- 
pired a  few  months  after  his  death,  and 
was  then  renewed  by  S.  A.  Soon  after- 
wards the  house  burned  down.  In  a 
suit  brought  by  the  widow  for  the  ad- 
ministration of  the  assets,  she  moved 
that  the  insurance  company  be  required 
to  pay  into  court  the  money  due  on  the 
policy.  The  court  held  that  the  money 
must  be  considered  as  real  estate,  and 
therefore,  being  affected  with  a  trust, 
must  be  paid  into  court.  Parry  v. 
Ashley,  3  Sim.  97. 

Nominal  Party  Holding  as  Trustee  for 
One  Not  a  Party.  —  Where  a  nominal 
party  holds  as  trustee  for  another  per- 
son, not  a  party  to  the  record,  money 
in  controversy  in  the  suit,  the  court 
may  order  the  same  to  be  paid  into 
court.     Nusbaum  r.  Emery,  5  Biss.  (U, 

S.)  393- 
Special  Administrator.  —  An   adminis- 
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Where  Bebts  are  Outstanding. — An  executor  will,  on  motion,  be 
ordered  to  pay  into  court  a  balance  admitted  to  be  in  his  hands, 
although  debts  are  outstanding  against  it  ;*  and  where  he  has 
made  payments  out  of  the  fund  he  may  verify  the  amount  of 
them  by  affidavit  and  pay  the  balance  into  court.* 

Injudicious  Investments.  —  When  it  appears  that  a  trustee  or  execu- 
tor has  b^en  negligent  or  injudicious  in  his  management  of  a  trust 
fund,  the  court  will  always  grant  a  motion  to  have  the  money 
paid  into  court.' 


tratrix  withdrew  from  court  a  fund  be-     sale,  it  was  held  that  the  court  could 


longing  to  the  estate,  and  on  the  same 
day  was  released  by  her  request  from 
her  position  as  administratrix.  In  her 
place  the  court  appointed  a  special  ad- 
ministrator, to  whom  she  turned  over 
the  fund.  It  was  held  that  the  court 
could  make  an  order  upon  the  special 
administrator  to  pay  back  into  court 
the  fund  thus  drawn  out.  Dennis  v. 
Kent  Circuit  Judge,  42  Mich.  249. 

Application  by  One  of  Several  Cestuis 
Que  Trustent.  —  A  trustee  admitted  the 
whole  of  a  trust  fund  to  be  in  his 
hands.  On  an  application  by  one  of 
several  cestuis  que  trustent  to  have  the 
fund  paid  into  court,  it  was  held  that, 
as  the  conduct  of  the  trustee  had  been 
proper,  the  court  would  not  order  him 
to  pay  in  more  than  the  aliquot  share 
of  the  particular  cestui  que  trust  mak- 
ing the  application.  Hamond  v. 
Walker,  3  Jur.  N.  S.  686. 

Money  in  Hands  of  Executor's  Part- 
ner. —  Where,  on  a  motion  to  have 
money  paid  into  court,  an  executor  ad- 
mitted in  his  answer  that  the  money  was 
in  the  hands  of  his  partner,  it  was  held 
that  the  money  was  in  his  own  hands 
sufficiently  for  the  purpose  of  being 
ordered  into  court.  Johnson  v.  Aston, 
I  Sim.  &  S.  73. 

Application  by  Executor.  —  In  regard 
to  the  payment  into  court,  by  an  execu- 
tor, of  a  legacy  bequeathed  to  a  married 
woman,  and  not  specifically  appropri- 
ated, the  husband  and  wife  being 
abroad,  and  the  husband  requiring  it 
to  be  paid  under  a  power  of  attorney, 
it  was  held  that  the  executor  had  a 
right  to  pay  it  in,  his  costs  of  paying 
in  to  come  out  of  the  general  estate, 
and  his  costs  of  appearing  on  a  petition 
to  be  paid  out  of  the  legacy.  In  re 
Jones,  3  Drew.  679. 

Surplus  from  Mortgage  Sale.  —  Where, 
upon  the  sale  of  mortgaged  premises, 
the  first  mortgagee  paid  to  the  mort- 
gagor the   surplus    money    from    the 


not  order  him  to  pay  into  court  an 
equal  sum  for  the  benefit  of  second 
mortgages,  although  the  payment  to 
the  mortgagor  was  improper.  Cromp- 
ton,  etc.,  Bankt'.  Burton,  64  L.  J.  Ch. 
N.  S.  811. 

1.  In  Mortlock  v.  Leathes,  2  Meriv. 
491,  an  executor,  admitting  a  balance 
due  from  him  to  the  testator,  was 
ordered  to  pay  it  into  court,  although 
there  were  debts  outstanding;  the  tes- 
tator having  died  three  years  before. 

Action  at  Law  Pending.  —  An  execu- 
tor having  admitted  a  large  balance  of 
personal  estate  to  be  in  his  hands,  was 
ordered  to  pay  the  whole  into  court, 
although  he  stated  that  an  action  at  law 
was  depending  against  him  for  a  debt 
to  a  considerable  amount  due  from  the 
testator;  but  with  liberty,  in  case  the 
plaintiff  in  the  action  should  recover,  to 
apply  to  the  court  to  have  a  sufficient 
sum  paid  out  again.     Yare  t'.  Harrison, 

2  Cox  377. 

2.  Anonymous,  4  Sim.  359. 

3.  Money  Lent  on  Personal  Security.  — 
Where  an  executor  admitted,  in  a 
schedule  annexed  to  his  answer,  that 
he  had  received  the  testator's  property 
and  lent  it  on  a  promissory  note,  he 
was,  on  motion,  ordered  to  pay  th? 
money  into  court.     Vigrass  v.  Binfield, 

3  Madd.  62. 

In  a  suit  to  compel  the  investment 
of  trust  money  the  plaintiff  moved  that 
the  money  be  paid  into  court  by  the  de- 
fendants. The  answers  admitted  that 
the  trustees  had  received  the  money 
and  had  lent  it  upon  personal  security. 
Thereupon  the  money  was  ordered  to 
be  paid  into  court.  Collis  v.  Collis,  2 
Sim.  365. 

Time  Allowed  for  Eealizing  the  Secur- 
ity.—  Where  trust  money  appears  to 
have  been  invested  on  improper  se- 
curity, it  will,  on  motion,  be  ordered 
into  court  within  a  given  time;  but  if 
the  case  be  proper,  the  period   will  be 
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(5)  In  the  Case  of  Vendor  and  Purchaser.  —  (a)  in  Suit*  by  the 
Vendor.  —  In  a  suit  by  a  vendor  for  the  specific  performance  of  a 
contract  to  purchase  land,  where  the  purchaser  has  gotten  pos- 
session but  objects  that  a  good  title  has  not  been  made  out,  the 
court  will,  on  motion,  order  the  purchase  money  to  be  paid  into 
court  unless  the  purchaser  elects  to  give  up  the  possession.*  But 
the  mere  fact  that  the  purchaser  is  in  possession  of  the  land  is 


extended  from  time  to  lime,  to  enable 
the  defendant  to  realize  the  security. 
Score  V.  Ford,  7  Beav.  333. 

Misapplication  of  Trust  Money.  —  A 
trustee  charged  with  misapplication  of 
trust  moneys,  admitted  by  his  answer 
that  he  had  misapplied  three  sums,  and 
set  forth  a  debtor  and  creditor  account, 
in  which  he  credited  himself  with, 
amongst  others,  those  three  sums,  and 
also  with  a  fourth  sum  which  was 
equally  inadmissible,  but  which  turned 
the  balance  of  the  account  in  his  favor. 
On  a  motion  for  payment  of  the  three 
sums  into  court,  it  was  held  that,  the 

f)laintifT  not  having  in  his  motion  chal- 
enged  the  fourth  sum,  the  motion  could 
only  be  granted  to  the  extent  to  which 
the  answer  admitted  a  balance  after 
striking  those  three  items  out  of  the  dis- 
charge.    Nokes  V.  Seppings,  2  Phil.  19. 

Fund  Diminished  in  Value.  — Where  a 
trustee,  authorized  to  invest  a  sum  of 
money  in  his  own  name  on  good  se- 
curity, invested  it  so  injudiciously  that 
the  security  realized  a  very  much 
smaller  sum,  he  was,  on  motion, 
ordered  to  pay  the  difference  into  court. 
Bourne  v.  Mole,  8  Beav.  177. 

Order  Not  Made  on  Motion  of  Reversion- 
ers. —  In  a  suit  by  a  tenant  for  life,  and 
the  reversioners  under  a  settlement,  to 
compel  trustees  to  make  good  a  breach 
of  trust,  a  motion  for  an  order  requir- 
ing the  defendants  to  pay  capital  mon- 
eys into  court  will  not  be  entertained 
when  made  by  the  reversioners  alone. 
Re  Wright,  65  JL.  J.  Ch.  N.  S.  37. 

1.  Burroughs  z/.  Oakley,  i  Meriv.  52; 
Smith  V.  Lloyd,  i  Madd.  83;  Clarke  v. 
Wilson,  15  Ves.  Jr.  317;  Lilley  v.  Al- 
len, 12  Jur.  N.  S.  181. 

In  Wickham  v.  Evered,  4  Madd.  53, 
the  court  said:  "  The  defendant  can- 
not keep  possession  of  the  estate  and 
of  his  purchase  money  too.  If  he  elect 
to  retain  the  possession  let  the  pur- 
chase money  be  paid  in  within  a  month, 
without  prejudice  to  any  question  in 
the  cause." 

Where  Objection  to  Title  Operated  as  Sur- 
prise.—  In  a  suit  for  the  specific  per- 


formance of  a  contract  for  the  sale  of 
an  estate,  the  purchaser  having  been  let 
into  possession  upon  a  mutual  confi- 
dence of  a  speedy  title,  and  the  objec- 
tion to  the  title  operating  as  a  surprise 
to  both  parties,  the  plaintiff  moved  that 
the  purchase  money  be  ordered  into 
court.  The  court  held  that,  while  a 
purchaser  could  not  be  compelled  to 
pay  the  purchase  money  until  a  good 
title  had  been  made  out,  yet  he  must 
either  surrender  the  possession  or  pay 
the  money  into  court.  Gibson  v. 
Clarke,  i  Ves.  &  B.  500. 

Order  Made  before  Answer.  —  In  a  suit 
for  the  specific  performance  of  a  con- 
tract to  convey  land,  the  vendee  having 
taken  possession  without  the  consent 
or  privity  of  the  vendor,  the  court,  on 
motion,  ordered  the  vendee  to  pay  the 
purchase  money  into  court,  although 
his  answer  had  not  been  filed.  Black- 
burn V.  Stace,  6  Madd.  69. 

Possession  Shown  by  Affidavit.  —  In  a 
suit  for  specific  performance,  the  ven- 
dee in  possession  objected  that  a  good 
title  had  not  been  made.  Possession 
was  not  admitted  in  his  answer,  but 
was  shown  by  aflSdavit,  and  the  court 
held  this  sufficient  to  authorize  an  order 
directing  the  purchase  money  to  be 
paid  into  court.  Boothby  v.  Walker,  i 
Madd.  197. 

Application  by  the  Purchaser. —  A  pur- 
chaser having  bought,  under  a  decree 
of  the  court,  property  described  as  tithe- 
free,  raised  a  question  on  the  title, 
which  remained  to  be  decided  in  the 
cause,  whether  the  tithe  passed  under 
the  will  of  the  testator;  and  applied  in 
the  cause  for  leave  to  pay  the  whole  of 
his  purchase  money  into  court,  and 
that  he  might  thereupon  be  let  into  pos- 
session of  the  purchased  property, 
without  prejudice  to  any  application  he 
might  thereafter  make  for  compensa- 
tion, in  case  a  title  could  not  ultimately 
be  made  to  the  tithes.  The  court,  con- 
sidering that  a  claim  to  compensation 
only  was  asked  to  be  reserved  to  the 
purchaser,  made  an  order  accordingly. 
Man  V.  Ricketts,  11  Eng  L.  &  Eq.  299. 
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not  always  a  sufficient  ground  for  an  order  to  pay  the  purchase 
money  into  court.  Sometimes  the  manner  in  which  the  posses- 
sion was  obtained  will  prevent  the  order.* 

Aets  of  Ownership  Showing  Possession. — Where,  after  obtaining  posses- 
sion, the  purchaser  objects  to  the  title,  it  does  not  necessarily 
follow  that  the  purdiase  money  will  be  ordered  into  court.  But 
if,  after  the  objections  to  the  title  are  discovered,  the  purchaser 


1.  In  Case  of  No  Stipulation  as  to  Pur- 
chase Money. —  A  vendor  who  permits 
the  vendee  to  take  possession  before  the 
completion  of  the  title,  without  any 
stipulation  as  to  the  purchase  money, 
cannot  on  motion  have  the  purchase 
money  paid  into  court.  Clarke  v.  El- 
liott, I  Madd.  605. 

Delay  by  Vendor  in  Making  Out  Title.  — 
Where  in  a  suit  for  specific  perform- 
ance, the  purchaser  was  in  possession 
under  a  prior  agreement,  and  was  un- 
able to  complete  the  purchase  in  conse- 
quence of  the  vendor's  delay  in  making 
out  his  title,  a  motion  to  have  the 
money  paid  into  court  was  refused. 
Fox  7'.  Birch,  i  Meriv.  105. 

On  Question  as  to  Subsistence  of  Con- 
tract.—  In  a  suit  for  specific  perform- 
ance of  a  contract  to  purchase  land,  it 
was  held  that,  while  the  purchaser  is 
generally  not  allowed  both  to  retain 
possession  of  the  estate  and  to  keep  his 
purchase  money,  still,  in  a  case  where 
he  was  willing  to  give  up  the  posses- 
sion, which  he  had  taken  under  the 
agreement,  and  it  was  a  question 
whether  there  was  or  was  not  a  subsist- 
ing contract,  he  would  not  be  ordered 
to  pay  the  purchase  money  into  court. 
Morgan  71.  Shaw,  2  Meriv.  138. 

Between  Tenants  in  Common.  —  On  a 
motion  by  one  tenant  in  common,  who 
had  agreed  to  sell  to  the  other,  that  the 
latter  should  pay  his  purchase  money 
into  court,  it  appeared  that  such  pur- 
chaser had  been  before  and  was  at  the 
time  of  the  purchase  in  possession  of 
the  whole,  with  the  approbation  of  the 
other  tenant  in  common.  Thereupon 
the  court  refused  the  motion  on  the 
ground  that  the  purchaser  had  obtained 
possession  by  consent.  Freebody  v. 
Perry,  i  Coop.  91. 

Possession  Obtained  by  Arrangement 
with  Tenants. — In  a  suit  for  the  specific 
performance  of  an  agreement  to  pur- 
chase land,  the  plaintiff  moved  that  the 
defendant  be  required  to  pay  the  pur- 
chase^money  into  court.  But  it  ap- 
peared that  the  defendant  had  gotten 
possession,  not  under  the  contract,  but 


by  an  arrangement  with  the  tenants, 
and  the  motion  was  refused.  The 
court  said:  "  This  case  is  singularly 
constituted.  As  a  general  rule,  if  pos- 
session is  taken  under  the  contract,  and 
the  corpus  of  the  estate  is  being  dealt 
with,  the  court  will  compel  payment 
in  of  the  money.  In  this  case,  how- 
ever, possession  has  been  taken  under 
an  arrangement  with  the  lessees,  and 
therefore  the  ordinary  ground  for  so 
doing  is  not  furnished.  But  the  de- 
fendants being  entitled  to  the  rents  un- 
der the  contract,  and  the  plaintiff  not 
being  able  to  sue  the  tenants,  tTie  proper 
course  now  to  be  taken,  as  the  property 
is  being  worn  out,  and  the  plaintiff 
ought  to  have  some  security,  is  to 
make  an  order  that  the  defendants  pay 
the  arrears  of  rent  into  court  within  a 
limited  time."  Robertshaw  v.  Bray, 
12  Jur.  N.  S.  224. 

Possession  Under  Parliamentary  Power. 
—  A  railway  company  had  powers  over 
the  line  of  another  company,  and  the 
special  act  for  making  the  latter's  line 
contained  a  provision  that  in  the  event 
of  the  line  not  being  completed  within 
a  specified  time,  a  certain  portion  of  it 
should  belong  to  the  company  having 
such  running  powers,  and  be  completed 
by  them,  they  being  repaid  for  any 
money  advanced.  The  line  was  not 
completed,  and  the  company  entered 
and  completed  and  worked  the  line  un- 
der the  act,  and  subsequently  agreed 
in  writing  to  give  six  thousand  pounds 
for  the  portion  so  completed,  with  in- 
terest at  five  per  qent.  The  money  not 
being  paid,  a  bill  was  filed  for  specific 
performance  of  the  agreement.  The 
answer  admitted  the  debt,  but  submit- 
ted a  question  of  title.  A  motion  was 
then  made  for  payment  into  court  of 
the  six  thousand  pounds  and  interest 
admitted  on  the  answer  to  be  due.  It 
was  held  that  this  not  being  the  simple 
case  of  vendor  and  purchaser,  but  of  a 
company  being  in  possession  under  a 
parliamentary  power,  no  order  for  pay- 
ment into  court  could  be  made,  and 
the  motion   was  refused,  but  the  costs 
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undertakes  acts  of  ownership,  he  may,  on  motion,  be  required  to 
pay  it  in.* 

(b)  In  Suits  by  the  Purchaser.  — Where  the  purchaser  brings  a  suit  for 
the  specific  performance  of  a  contract  to  convey  land  to  him,  and 
the  defendant  denies  the  contract,  the  purchase  money  will  not 
be  ordered  into  court.*  But  if  the  vendor  admits  the  contract, 
and  asks  to  have  the  money  paid  in  to  protect  him  against  the 
plaintiff's  possible  refusal  to  perform  after  decree,  the  order  will 
be  made.*  And  money  deposited  in  pursuance  of  a  decree 
to  convey  cannot  be  withdrawn  by  the  purchaser  unless  the 
decree  is  changed.* 

(6)  On  Staying  Proceedings  at  Laiv. — When  a  person  goes  into 
equity  to  stay  proceedings  at  law,  he  is  sometimes  required  to 
deposit  in  court  the  amount  in  dispute;'  but  the  court  will  not 


reserved  until  the  hearing.  Northern 
Counties  Union  R.  Co.  v.  North-East- 
ern  R.  Co..  6  W.  R.  122. 

1.  Dixon  V.  Astley,  19  Ves.  Jr.  564. 
Sufficient  Acts   of  Ownership.  —  In   a 

suit  for  specific  performance  of  a  con- 
tract to  purchase  land,  it  was  held  that 
acts  of  ownership  amounting  to  waste, 
by  alteration  and  conversion  of  prop- 
erty, are  sufficient  to  induce  the  court 
to  order  payment  of  the  purchase 
money  into  court.  Cutler  v.  Simons, 
2  Meriv.  103. 

2.  Birdsall  v.  Waldron,  2  Edw.  Ch. 
(N.  Y.)  315.  In  this  case  the  defendant 
denied  that  the  contract  was  binding 
on  her,  alleging  fraud  in  the  manner  of 
obtaining  it.  Later  she  petitioned  to 
compel  the  complainant  to  bring  into 
court  the  purchase  price  of  the  prop- 
erty. The  court  dismissed  the  petition 
on  the  ground  that,  as  the  defendant 
denied  the  contract,  it  would  not  be 
just  to  require  the  complainant  to  de- 
posit in  court  this  money  to  which  the 
defendant  disclaimed  all  right  and  pre- 
tension. See  also  Irvin  v.  Gregory, 
13  Gray  (Mass.)  215. 

3.  Binns  v.   Mount,  28  N.  J.  Eq.  24. 

In  this  case  the  complainant  was  resi- 
dent abroad.  The  defendant  alleged 
his  readiness  to  convey,  but  prayed 
that  the  complainant  be  required  to  de- 
posit the  money  in  court.  It  was  held 
that,  under  the  circumstances,  the  order 
would  be  made,  although  the  purchaser 
was  not  in  possession. 

4.  Hopkins  v.  Stephenson,  i  J.  J. 
Marsh.  (Ky.)  341. 

5.  Staying  Scire  Facias  Proceeding^,  — 
Under  Pa.  Act  April  3,  1851,  where  a 
mortgage  is  due  and  there  is  a  dispute 
as  to  the  amount  due,  the  mortgagor. 


upon  application  by  bill  or  petition  to 
the  Court  of  Common  Pleas  of  the 
county  where  the  land  is  situated,  may 
pay  into  court  the  principal  and  inter- 
est claimed  by  the  mortgagee,  with 
costs  up  to  the  time  of  payment;  and 
the  court  will  thereupon  order  the  mort- 
gage to  be  entered  of  record  as  satisfied. 
Upon  such  payment  the  court  will  stay 
proceedings  upon  the  pending  scire 
facias,  and  will  determine  the  dispute 
between  the  parties  as  to  what  amount 
is  really  due  on  the  mortgage.  Pen- 
nock  V.  Stewart,  104  Pa.  St.  184. 

Action  for  Nonpayment  of  Mortgage.  — 
Where  the  plaintiff,  as  mortgagee,  got 
possession  of  the  estate,  sued  at  law  on 
the  covenant  for  nonpayment,  and 
brought  a  bill  to  foreclose,  this  was  held 
to  be  regular,  and  the  court  would  not 
stop  the  proceedings  at  law  unless  the 
defendant  should  bring  in  the  money. 
Rees  V.  Parkinson,  2  Anstr.  497. 

In  Tennessee  —  Injunction  Bond.  — 
Where  an  injunction  is  obtained  to  re- 
strain the  collection  of  a  judgment  ob- 
tained at  law,  the  practice  in  Tennessee 
does  not  require  the  amount  of  the 
judgment  to  be  deposited  in  court.  The 
injunction  bond  is  in  lieu  of  this. 
Chester  v.  Apperson,  4  Heisk.  (Tenn.) 
639. 

Complainant  Allowed  to  Withdraw  the 
Honey.  —  A  debtor  who  had  executed  a 
deed  of  trust  to  secure  his  creditors 
filed  a  bill  for  an  injunction  to  restrain 
one  of  the  creditors  from  enforcing  a 
judgment  at  law,  and  deposited  in 
court,  subject  to  the  conditions  of  the 
trust,  the  amount  claimed.  The 
creditor  refused  to  take  the  money  ex- 
cept as  an  unconditional  payment;  and, 
the  bill  being  dismissed,  the  court  held 
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necessarily  make  the  order  unless  there  is  danger  to  the  fund.* 

Where  a  Sheriff  Levies  on  Perishable  Property,  and  the  execution  is  stayed 
by  injunction,  he  may  sell  the  property  and  pay  the  proceeds 
into  court  to  abide  its  further  orders.* 

d.  Payment  by  the  Party  Seeking  Relief — (i)  In  Gen- 
eral. —  A  party  seeking  reHef  in  equity  must  bring  into  court  all 
that  he  is  in  equity  bound  to  pay,  before  he  becomes  entitled 
to  equitable  relief.' 

(2)  In  the  Case  of  Stakeholders.  —  Where  a  person  holds  money 
which  is  claimed  by  two  or  more,  thus  making  it  unsafe  for  him 
to  pay  it  to  either,  he  may  protect  himself  by  depositing  it  in 
court  to  abide  the  event  of  the  suit.* 

2.  Payment  Out  of  Court — a.  In  General. —A  fund  under  the 
control,  and  subject  to  the  orders  and  decrees,  of  a  chancery 
court*  cannot  be  paid  out  to  any  one,  except  in  obedience  to 
the  order  of  the  court.* 

b.  The  Order  —  (i)  How  Obtained — (a)  In  General.  —  An  order 
to  pay  money  out  of  court  should  properly  be  obtained  by  peti- 
tion;' but  where  only  the  interest  on  a  sum  in  court  was  applied 


that  the  complainant  could  withdraw 
the  money  so  deposited,  for,  having 
been  paid  in  under  certain  conditions 
which  the  creditor  refused  to  accept,  it 
would  not  operate  as  a  payment  pro 
tanto,  and  it  still  remained  the  com- 
plainant's property.  Cummins  v.  Rap- 
ley,  17  Ark.  381. 

1.  Where  a  bill  is  filed  to  restrain  pro- 
ceedings on  a  judgment  recovered  at 
law,  the  court  will  not  require  the  com- 
plainant to  bring  the  amount  of  the 
judgment  into  court,  unless  it  is  shown 
that  there  is  danger  of  the  complain- 
ant's insolvency.  Rodgers  v.  Rodgers, 
I  Paige  (N.  Y.)  426. 

2.  Heath  v.   Hand,   i   Paige  (N.  Y.) 

329- 

3.  Sneed  v.  Town,  9  Ark.  535. 

In  Suit  to  Set  Aside  Foreclosure.  — 
Where  a  party  files  a  bill  to  set  aside  a 
foreclosure  and  for  leave  to  redeem,  if 
the  bill  admits  a  certain  sum  to  be  due 
the  defendant,  such  sum  must  be  de- 
posited in  court  before  the  plaintiff  will 
be  entitled  to  relief.  In  cases  of  this 
nature  deposit  in  court  of  the  amount 
admitted  to  be  due  is  dispensed  with 
only  where  there  is  an  uncertainty  as 
to  the  amount  due,  or  doubt  whether, 
in  the  progress  of  the  cause,  it  may 
turn  out  that  no  part  of  the  claim 
should  be  paid.  Schwarz  v.  Sears, 
Harr.  (Mich.)  440. 

4.  See  articles  Abiding  the  Event, 
vol.    I,   p    61;    Interpleader.      Dun- 


combe  V.  Greenacre,  6  Jur.  N.  S.  987; 
Yates  V.  Farebrother,  4  Madd.  239; 
Belbee  v.  Belbee,  6  Madd.  28;  Mills  v. 
Pittman,  i  Paige  (N.  Y.)  490;  vEtna 
Nat.  Bank  v.  U.  S.  Life  Ins.  Co.,  25 
Fed.  Rep.  531;  Mundy  v.  Louisville, 
etc.,  R.  Co.,  67  Fed.  Rep.  633. 

In  England  an  order  for  payment  into 
court  of  a  fund  in  the  hands  of  a 
stakeholder  may  be  made  in  a  suit  in 
which  one  of  two  parties  each  of 
whom  claims  the  fund  under  a  person 
residing  abroad  is  plaintiff,  and  the 
other  a  defendant,  although  the  person 
residing  abroad  may  not  be  made  effect- 
ually a  party  to  the  suit.  Ward  v. 
Booth,  L.  R.  14  Eq.  195. 

5.  Fund  Deposited  in  a  Court  of  Law.  — 
A  court  of  equity  can  make  no  order  to 
pay  out  a  fund  deposited  in  a  court  of 
law,  for  the  clerk  of  the  law  court 
cannot  be  made  a  party,  as  his  posses- 
sion is  the  possession  of  the  court,  and 
the  court  cannot  be  made  a  party. 
Bowden  v.  Schatzell,  Bailey  Eq.  (S. 
Car.)  360. 

6.  Craig  v.  Governor,  3  Coldw. 
(Tenn.)  244,  wherein  it  was  held  that  a 
party  could  not  resort  to  a  different 
forum  and  recover  of  the  clerk  and 
master  of  the  chancery  court  and  his 
sureties  a  fund  deposited  therein,  and 
thus  oust  the  chancery  court  of  its 
jurisdiction  of  the  same.  See  also 
infra,  II.  2.  b.  The  Order.  ■ 

7.  In  re  Ponsonby,  2  Con.  &  L.  30; 
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for,*  and  occasionally  in  other  cases,  the  order  has  been  made  on 
motion.*  The  party  applying  must  furnish  the  court  with  all  the 
information  necessary  to  make  the  proper  order;'  and  where  the 
petitioner  is  declared  to  be  entitled  to  the  fund  by  an  award 
made  under  an  order  of  reference,  the  order  will  not  be  granted 
until  the  award  has  been  made  a  rule  of  court.* 

When  the  Original  Order  is  Lost,  the  court  will  direct  the  issuance  of  a 
new  office  copy  upon  an  affidavit  of  the  loss.* 

(b)  Affidavit  of  Title. —  Occasionally  the  court  has  allowed  a  solici- 
tor to  make  affidavit  of  the  petitioner's  title  to  a  fund  in  court, 
instead    of  the   petitioner   himself.*     Where   there   are   several 


Joad  V.  Ripley,  3  Jur.  N.  S.  432;  Gar- 
ratt  V.  Niblock,  5  Beav.  143.  And  see 
Shipbrooke  v.  Hinchingbrook,  13  Ves. 

Jr.  394- 

In  Blind  School  v.  Goren,  9  Eng.  L. 
&  Eq.  loi,  it  was  held  that  the  court 
would  not  order  payment  out  of  court 
except  upon  petition,  however  small 
the  sum  might  be. 

On  Assignment  of  Fund  in  Coort.  — 
When  a  tenant  for  life  assigns  his  in- 
terest in  the  dividends  of  a  fund  in 
court,  the  course  is  for  the  assignee  to 
present  a  petition  stating  the  purchase 
and  verifying  the  facts  by  affidavit, 
upon  which  an  order  will  be  made  on 
the  accountant-general  to  pay  the  future 
dividends  to  the  assignee.  Anony- 
mous, r  Moll.  500. 

Order  for  Payment  of  Two  Funds  upon 
One  Petition.  —  When  four  persons  were 
absolutely  entitled  to  a  fund  carried 
over  to  a  separate  account  in  an  admin- 
istration suit,  and  one  of  such  persons 
was  also  entitled  to  a  fund  standing  to 
his  separate  account  in  another  suit, 
an  order  for  payment  out  of  both  funds 
was  made  upon  one  petition  instituted 
in  both  suits.  Greenwood  v.  Green- 
wood, 25  W.  R.  316. 

1.  Anonymous,  4  Madd.  228. 

2.  Oliver  v.  Burt,  i  Beav.  583, 
wherein  it  was  said  that  the  proper 
mode  of  obtaining  money  out  of  court 
was  by  petition;  but  the  rights  of  the 
parties  having  been  ascertained  by 
arbitration,  and  no  decree  having  been 
made,  the  court  in  this  case  ordered 
payment  of  money  out  of  court  upon 
motion.  And  see  Wright  v.  Mitchell, 
18  Ves.  Jr.  293;  Hulbert  v.  McKay,  8 
Paige  (N.  Y.)  652. 

A  Fund  Carried  to  a  Separate  Account 
was  paid  out  on  motion  by  consent,  the 
title  to  it  being  clear.  Heathcote  v. 
Edwards,  Jac.  504. 

3.  Hulbert  v.  McKay,  8  Paige  (N.  Y.) 


651.  In  this  case  it  was  held  that 
where  an  application  is  made  to  the 
court  for  an  order  to  pay  out  money 
brought  into  the  court,  the  party  apply- 
ing must  produce  the  certificate  of  the 
officer  with  whom  the  money  was  de- 
posited, showing  the  amount  of  the 
fund  and  the  way  in  which  it  has  been 
invested,  together  with  the  claims,  if 
any,  which  have  been  made  thereon, 
so  that  the  proper  order  may  be  made 
to  enable  the  applicant  to  withdraw  the 
money  from  the  court. 

4.  Salmon  v.  Osborn,  3  Myl.  &  K. 
429. 

5.  Scott  V.  Heisch,  24  W.  R.  108. 

6.  When  a  Tenant  for  Life  Was  Too  In- 
firm to  make  an  affidavit  of  title  on  a 
petition  for  payment  to  him  of  the 
dividends  of  purchase  money  paid  into 
court  by  a  railway  company,  an  affi- 
davit made  by  his  solicitor  was  held 
sufficient.     In  re  Halsey,  22  L.  T.  ir. 

On  Application  for  Payment  of  Divi- 
dends Only.  —  The  petitioner  was  ten- 
ant for  life  of  certain  lands  which  had 
been  taken  by  a  company  under  its 
act.  The  company  having  paid  the 
purchase  money  into  court,  and  it  hav- 
ing been  duly  invested,  the  petitioner 
applied  to  have  the  dividends  paid  to 
her  during,  her  life.  The  application 
was  supported  by  the  affidavit  of  her 
solicitor,  stating  her  title  to  the  divi- 
dends. The  registrar  objected  that 
this  was  not  the  proper  evidence;  that 
the  application  oughf  to  be  supported 
by  the  affidavit  of  the  applicant  herself, 
stating  her  belief  in  her  title,  and  that 
no  one  else  was  interested.  It  was 
held  that  the  affidavit  by  the  petitioner 
in  the  form  mentioned  by  the  registrar, 
verifying  the  petitioner's  title,  and 
negativing  any  claim  by  any  other  per- 
son, is  only  required  when  payment 
out  of  court  of  the  principal  money  :s 
sought,  and  not  where   the  application 
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petitioners,  the  affidavit  of  one,  verifying  the  title  of  all  to  the 
fund,  is  sufficient;*  and  in  the  case  of  trustees  the  affidavit  need 
not  contain  a  statement  of  their  exclusive  title  to  the  fund.* 

(c)  Notice  of  Petition  or  Motion  —  When  Notice  Need  Not  be  Oiven.  —  A  person 
entitled  to  an  aliquot  share  of  a  fund  in  court  may,  on  petition, 
obtain  payment  of  such  share  without  notice  to  the  other  parties 
interested,'  especially  if  some  shares  have  been  already  paid  out."* 
And  so  in  the  case  of  a  tenant  for  life,  the  order  will  be  made 
without  requiring  service  on  the  remaindermen ;  *  and  the  same 
is  true  where  one  of  the  remaindermen  makes  the  application.* 

When  Notice  Must  be  Given. —  In  cases  where  the  other  parties  may 


is  for  payment  of  the  dividends  only; 
and  the  order  was  made  accordingly. 
In  re  London,  etc.,  R.  Co.,  i6  Jur.  1129. 

1.  Jersey  v.  Jersey,  14  L.  T.  N.  S.  13. 

2.  In  rt-  Merchant  Tailors'  Charity, 
23  L.  T.  N.  S.  486.  In  this  case  a  peti- 
tion was  presented  by  the  trustees  of  a 
charity,  praying  for  the  investment  of 
a  fund  in  court  and  payment  of  the 
dividends  to  them. 

3.  In  re  Midland  R.  Co.,  11  Jur. 
1095. 

Fund  Carried  Over  to  Particular  Separate 
Account.  —  When  a  fund  is  carried  over 
to  a  particular  separate  account,  it  is 
released  from  the  general  questions  in 
the  cause,  and  becomes  marked  as 
being  subject  only  to  the  questions 
arising  upon  the  particular  matter  re- 
ferred to  in  the  heading  of  the  account. 
The  consequence  is  that  in  all  subse- 
quent dealings  with  it,  it  becomes  un- 
necessary to  serve  any  of  the  parties  to 
the  cause  except  those  interested  in  the 
particular  fund.  In  re  Jervoise,  12 
Beav.  209. 

4.  Where  legacies  to  two  children 
had  already  been  paid  out  of  court,  a 
similar  legacy  to  a  third  was  ordered  to 
be  paid  out  without  service  of  the  peti- 
tion upon  any  representative  of  the  tes- 
tator, the  executor  of  the  testator  being 
dead.     Compson  v.  Nicoll,  9  Jur.  98. 

A  suit  had  been  instituted  for  re- 
demption, and  the  mortgage  money 
had  been  paid  into  court  by  the  mort- 
gagor. The  mortgagees  were  trustees 
for  three  infant  sisters,  and  an  order 
had  been  made  that  the  sums  should 
be  divided  and  carried  to  their  separate 
accounts;  but  this  order  had  not  been 
carried  out,  and  the  fund  remained  to 
the  general  credit  of  the  cause.  Two- 
thirds  had  been  paid  out  to  two  sisters, 
and  the  third  sister,  having  come  of 
age,  now  applied  for  payment,  serving 


the  trustees  only.  The  registrar  ob- 
jected that  the  mortgagor  and  the 
other  sisters,  being  parties  to  the  suit, 
ought  to  have  been  served.  It  was 
held  that  there  was  no  necessity  to 
serve  the  mortgagor;  and  with  respect 
to  the  other  sisters,  the  practice  now 
was  in  such  cases,  where  the  previous 
orders  for  payment  had  been  regularly 
made,  that  the  other  parties  need  not 
be  served.  Dallimore  v.  Ogilby,  16 
Jur.  443. 

5.  Lands  having  been  settled  on  A 
for  life,  with  remainders  over,  a  rail- 
way company  purchased  part  of  the 
lands  and  paid  the  money  into  court. 
The  tenant  for  life  petitioned  that 
part  of  the  money  be  paid  out  to  him 
for  reinvestment.  It  was  held  that  the 
petition  need  not  be  served  on  the  par- 
ties entitled  in  remainder,  but  the  order 
could  be  made  on  the  petition  of  the 
tenant  for  life  alone.  Ex  p.  Staples,  9 
Eng.  L.  &  Eq.  186. 

Numerous  Semaindermen.  —  Where  a 
petitioner  prays  that  the  dividends  of  a 
fund  in  court  may  be  paid  to  several 
tenants  for  life,  and  that  the  various 
shares  of  the  corpus  may  be  carried 
over  to  the  accounts  of  those  entitled 
in  remainder,  such  remaindermen,  if 
numerous,  need  not  be  served  or  ap- 
pear.    In  re  Hodges,  6  W.  R.  487. 

6.  A  fund  was  standing  in  court  to 
"  the  account  of  the  plaintiff,  N.  L.,  and 
those  entitled  in  remainder."  The 
master,  by  his  report,  found  the  facts 
of  the  family,  the  state  of  circum- 
stances, and  who  were  entitled  in  re- 
mainder. N.  L.  afterwards  died,  and,  on 
the  petition  of  the  representative  of  one 
of  the  parties  entitled  in  remainder,  an 
order  was  made  for  the  payment  out  of 
court  of  a  share  without  the  petition 
being  served  on  the  other  parties. 
Lambert  v.  Newark,  13  Jur.  998. 


750 


Volume  IX. 


In  Equity. 


IN  COURT. 


Payment  Oat  of  Court. 


be  interested  in  contesting  the  claim  of  the  petitioner,  they  must 
have  notice  before  the  money  will  be  paid  out.* 

(d)  Parties  Before  the  Court. —  In  case  of  very  small  sums,  standing 
to  a  separate  account  in  court,  and  where  the  title  is  clear,  the 
court,  to  save  expense,  will  order  payment  upon  petition,  with- 
out the  parties  appearing  in  court.*  But  as  a  general  rule  the 
court  will  not  order  money  to  be  paid  out  of  court  in  the  absence 
of  any  parties  interested  therein.' 

(2)  Form  of  Order  —  (a)  Payment  to  One  of  Several.  —  The  order  will 
sometimes  be  drawn  up  directing  payment  of  money  in  court  to 
the  persons  entitled  "or  either  of  them."*     But  where  the  court 


1.  Notice  to  Plaintiff.  —  Where,  about 
a  year  after  the  termination  of  a  suit,  a 
motion  was  made  by  the  defendant  for 
an  order  upon  the  clerk  to  pay  over 
certain  funds  which  had  been  deposited 
with  him  by  the  plaintiff  while  the  suit 
was  pending,  it  was  held  that  the 
plaintiff  was  entitled  to  notice  of  such 
motion  before  the  order  could  properly 
be  granted.  Hammer  v.  Kaufman,  39 
111.  87. 

Service  upon  Committee  of  Lunatic's 
Estate.  —  Where,  after  the  death  of  a 
lunatic,  the  committee  of  his  estate  had 
duly  passed  his  accounts,  paid  into 
court  the  balance  certified  to  be  due 
from  him,  and  had  his  security  dis- 
charged, it  was  held  that  a  petition  for 
payment  out  of  court  of  the  lunatic's 
estate  to  the  executors  of  the  lunatic 
must  be  served  upon  the  committee. 
In  re  Wylde,  23  Eng.  L.  &  Eq.  103. 

Notice  to  Assignor  of  Fund,  —  Where 
an  assignee  of  money  in  court  to  the 
credit  of  a  cause,  claiming  under  an 
assignment  from  the  party  entitled  to 
it,  petitions  to  have  it  paid  out  to  him, 
he  must  show  that  the  party  (or,  if 
dead,  his  personal  representative)  has 
had  notice  of  the  petition.  Hurd  v. 
Davenport,  13  Price  735. 

A  person  had  assigned  certain  sums 
of  money,  part  of  a  sum  to  which  he 
was  entitled  in  expectancy.  The  money 
being  in  court  to  his  separate  account, 
it  was  held  necessary  that  the  assignee 
should  serve  him  with  the  petition  to 
have  the  money  paid  out  of  court. 
Briant  v.  Dennett,  5  Jur.  N.  S.  563. 

Upon  the  Sale  of  Attached  Goods,  and  a 
decree  for  the  payment  of  the  proceeds 
to  the  attaching  creditor,  the  court 
should  not  allow  the  money  to  be  with- 
drawn without  notice  to  the  appellants 
or  their  counsel,  in  order  to  afford  op- 
portunity for  appeal  or  resistance. 
Morrow  v.  Smith,  4  B.  Mon.  (Ky.)  99. 


2.  Petty  V.  Petty,  12  Beav.  170. 

3.  Parsons  v.  Groome,  12  Beav.  180, 
wherein  it  was  held  that,  where  a  fund 
stands  to  the  general  credit  of  a  cause, 
it  will  not  be  paid  out  in  the  absence  of 
the  legal  personal  representatives. 

In  In  re  Roberts,  7  Jur.  N.  S..818,  the 
court  refused  to  order  payment  out  of 
court  to  a  sole  trustee  in  the  absence  of 
some  of  the  parties  interested. 

In  In  re  Acker,  11  W.  R.  182,  the 
purchase  money  of  land  which  stood 
limited  to  A  for  life,  remainder  to  B  in 
fee,  was  paid  into  court.  A  never  ap- 
plied for  the  dividends.  A's  residuary 
legatee  bequeathed  the  residue  of  her 
personal  estate  to  B,  who  presented  a 
petition  for  payment  out  of  court.  In 
the  absence  of  the  legal  personal  repre- 
sentative of  the  tenant  for  life,  the 
court  refused  to  order  payment  to  the 
petitioner  of  the  dividends  accrued  dur- 
ing his  life.  But  see  Ex  p.  Peerman,  6 
Jur.  351 ;  Smith  v.  Butler,  16  W.  R.  241. 

No  Decree  can  be  Made  for  the  distri- 
bution of  a  fund  in  court  unless  all  the 
parties  interested  therein  are  before  the 
court.  De  La  Vergne  v.  Evertson,  I 
Paige  (N.  Y.)  181. 

4.  In  In  re  Clinton,  6  Jur.  N.  S.  601, 
dividends  of  a  fund  in  court  were 
ordered  to  be  paid  to  the  trustees  "or 
either  of  them." 

On  motion,  an  order  was  made  to 
pay  the  dividends  of  a  fund  in  court 
"  to  the  trustees  or  one  of  them." 
Shortbridge's  Case,  12  Ves.  Jr.  28. 

A  sum  of  money  standing  in  court 
was  ordered  upon  further  consideration 
and  petition  of  mortgagor  and  mort- 
gagees to  be  paid  to  the  mortgagees 
"  or  one  of  them."  Bradford  7-.  Nettle- 
ship,  10  W.  R.  264. 

Payment  Out  of  Court  to  Three  of  Four 
Trustees  was  directed  where  the  fourth 
trustee  was  absent  in  India.  Clark  v. 
Fennick,  21  W,  R,  320. 
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was  requested  to  draw  up  the  order  so  as  to  direct  payment,  in 
case  of  the  party's  death,  to  his  personal  representative,  it  was 
held  that  this  could  not  be  done  except  in  the  case  of  a  schedule 
creditor.* 

(b)  Insertions.  —  Where,  on  account  of  death,  it  becomes  impos- 
sible to  carry  out  the  order,  the  court  will  insert  such  words 
therein  as  shall  be  necessary  to  enable  the  parties  entitled  to 
withdraw  the  money.* 

(3)  Prospective  Orders.  —  Often,  to  save  expense,  where  the 
right  to  a  fund  is  clear,  a  prospective  order  will  be  made  for  pay- 
ment out  of  court  at  some  future  time.^  But  the  order  has  been 
refused  where  the  amount  due  was  not  ascertained;*  and  where 
there  is  no  fund  in  court,  no  order  can  be  made  prospectively  to 
deal  with  purchase  moneys  for  estates  contracted  to  be  sold,  but 
not  paid  for.' 

In  Case  of  Successive  Life  Estates.  —  Where  two  persons  have  successive 
life  estates  in  a  fund  in  court,  an  order  may  be  made  for  payment 
of  the  dividends  to  the  first  tenant  for  life,  and,  on  proof  of  his 
death,  to  the  second,  without  further  petition.® 


1.  Windsor  v.  Tyrrell,  i  Jur.  469. 

2.  Executors  and  Administrators.  —  A 
decree  directed  the  payment  out  of 
court  of  a  certain  sum  to  F.  G.,  who 
died  before  the  payment  was  made. 
An  application  was  thereupon  made  to 
have  the  words  "  her  executors  and  ad- 
ministrators "  inserted  in  the  decree 
after  the  name  of  F.  G,,  and  the  court 
granted  the  order.  Gates  v.  Gates,  12 
Jur.  510. 

Survivor  or  Survivors.  —  In  a  creditor's 
suit  an  order  was  made  for  payment  to 
four  persons  named  in  the  master's  re- 
port, and  the  check  was  drawn  payable 
at  the  accountant-general's  office  in 
favor  of  the  four.  Two  of  those  parties 
being  dead,  the  accountant-general  re- 
fused to  pay  to  the  other  two.  It  was 
held  that  the  words  "  survivor  or  sur- 
vivors of  them  "  might  be  inserted  in 
the  order.     Jefferys  v.  Smith,  11  W.  R. 

479- 

8.  Lambie  v.  Lambie,  9  Hare,  Appen- 
dix, xxxiv;  In  re  Chamberlain,  22 
Beav.  286;  In  re  Hichin's  Estate,  I  W. 
R.  505. 

Where  money  had  been  ordered  to  be 
paid  into  court,  and  the  person  to  whom 
such  money  was  due  petitioned  for  an 
order  directing  such  money  to  be  paid 
out  to  him  as  soon  as  it  had  been  paid 
into  court,  the  order  was  granted. 
Milne  v.  Gilbart,  3  Eng.  L.  &  Eq.  185. 

For  Payment  upon  Coming  of  Age.  — 
When  a  person  entitled  to  a  vested  in- 
terest in  trust  funds  in  court,  to  be  paid 


at  twenty-one,  would  attain  that  age  in 
the  long  vacation,  a  prospective  order 
was  made  for  the  payment  out  of  the 
fund  to  her  at  such  date.  In  re  Pern. 
42  L.  J.  Ch.  880,  21  W.  R.  865. 

4.  Alexander  v.  Abernethy,  7  Ir.  Eq. 
R.  308. 

Where  the  Kaster  had  Not  Made  His 
Report.  —  The  petitioner  asked  the 
court  for  an  order  directing  the  master 
to  pay  over  to  him  the  surplus  from  the 
sale  of  certain  mortgaged  premises,  in 
case  it  should  appear  that  the  petitioner 
was  entitled  thereto,  without  the  fur- 
ther order  of  the  court.  The  court  re- 
fused to  make  the  order  until  the  master 
had  made  his  report  and  the  court  had 
taken  final  action  thereon.  Ex  p.  Allen, 
2  N.  J.  Eq.  388.' 

6,  In  re  Bowes,  10  L.  T.  N.  S.  90. 

6.  In  re  Brent,  8  W.  R.  270. 

A  fund  was  in  court,  and  on  petition 
of  two  persons,  man  and  wife,  who  had 
successive  life  estates,  an  order  was 
made  for  the  payment  of  the  dividends 
to  the  wife  for  her  life,  and  after  her 
death  to  the  husband  for  his  life.  In 
re  How's  Trust,  15  Jur.  266. 

Order  Not  Eztendeid  beyond  the  Life  of 
Two.  —  The  dividends  of  a  sum  of  stock 
were  ordered,  upon  petition,  to  be  paid 
to  A  for  her  life,  and  after  her  decease 
to  B  for  her  life;  but  an  order  for  the 
transfer  of  the  fund  after  the  death  of 
the  survivor  of  them  was  refused.  In 
re  Lowndes's  Trust,  20  L.  J.  N.  S.  Ch. 
422. 
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(4)  Sta^  of  Order  Pending  Appeal.  —  Although  the  court  will 
not  suspend  the  execution  of  a  decree  pending  an  appeal,  except 
under  special  circumstances,  it  will  nevertheless  refuse  to  pay 
money  out  of  court  before  the  decision  of  the  appeal,  unless  good 
security  is  given.* 

(5)  Order  Made  After  Abatement.  — Where  the  right  to  a  fund 
in  court  is  clear,  the  court  will  grant  an  order  directing  payment 
to  the  party  entitled,  notwithstanding  abatement  of  the  cause 
by  the  death  of  some  of  the  parties.* 

C.  Payment  to  Whom  —  (l)  In  General  —  To  a  Person  Not  a 
Party. — An  order  for  payment  to  a  person  not  before  the  court  is 
not  strictly  regular;*  but  in  an  interpleading  suit  the  court  will 
order  money  which  has  been  brought  in  by  the  plaintiff  to  be 
paid  to  a  person  having  authority  from  all  the  defendants  to  re- 
ceive it."* 


1.  RalH  V.  Universal  Marine  Assur. 
Co.,  6  L.  T.  N.  S.  37. 

The  plaintiff's  bill,  which  was  filed 
for  payment  of  legacies  amounting  to 
£200,000,  was  dismissed  with  costs, 
and  a  sum  of  £255,000  stock,  which 
had  been  paid  into  court  to  abide  the 
event  of  the  suit,  was  ordered  to  be  re- 
turned to  the  executors.  Upon  the 
plaintiffs  moving  to  stay  execution 
pending  an  appeal  of  so  much  of  the  de- 
cree as  directed  the  return  of  the  stock, 
the  court  refused  to  allow  the  stock  to 
be  returned  to  the  executors,  except 
upon  the  terms  of  their  giving  security. 
Gloucester  v.  Wood,  7  Jur.  1151. 

Suspension  of  Payment.  —  The  respond- 
ents  to  a  petition  upon  which  an  order 
had  been  made  for  payment  of  money 
out  of  court  to  the  petitioner,  having 
appealed  from  the  order,  moved,  on  the 
ground  of  the  indigent  circumstances 
of  the  petitioner,  to  suspend  the  pay- 
ment pending  the  appeal.  The  court 
directed  the  petitioner  to  give  the  best 
security  he  could  for  the  repayment  of 
the  money,  and,  on  information  that 
the  appeal  was  fixed  to  be  heard  on  a 
day  close  at  hand,  suspended  the  pay- 
ment out  of  court  until  after  such  day. 
Bourne  v.  Buckton,  35  L.  J.  Ch.  851. 

Payment  Out  upon  Security.  —  Where  a 
defendant  appealed  from  a  decree 
against  him,  as  executor,  for  payment 
of  a  legacy,  the  plaintiff  moved  that  a 
sum  paid  into  court  under  an  order  on 
account  of  the  legacy  be  paid  out  to 
him.  Upon  his  giving  security  to  re- 
fund if  the  decree  should  be  reversed, 
the  sum  was  ordered  to  be  paid  out  to 
him.     Way  v.  Foy,  18  Ves.  Jr.  452. 

Pending  an  appeal   to  the   House  of 


Lords  from  a  decision  of  the  lord  chan- 
cellor, payment  of  the  fund  in  court 
was  ordered  to  the  party  whose  right  to 
it  had  been  established  by  the  lord  chan- 
cellor, upon  her  giving  security  for  re- 
payment in  case  the  decision  of  the  lord 
chancellor  should  be  reversed  by  the 
House  of  Lords.  Monypenny  v.  Mony- 
penny,  8  W.  R.  430. 

On  a  petition  to  stay  payment  of 
money  out  of  court  pending  an  appeal, 
in  a  case  of  considerable  difficulty,  the 
petition  alleging  no  special  circum- 
stances to  support  its  prayer,  the  court, 
upon  an  undertaking  to  pay  four  per 
cent,  interest  in  case  the  decision  should 
be  reversed,  allowed  the  money  to  be 
paid  out.  Morison  71.  Morison,  i  Jur. 
N.  S.  339. 

No  Security  Necessary  Where  Fund 
Bemains  in  Cotu-t.  —  Where  the  whole 
fund  which  is  the  subject  of  litigation 
is  in  court,  and  a  decree  is  made  direct- 
ing its  payment  to  one  of  the  parties, 
from  which  decree  the  adverse  party 
appeals,  it  is  not  necessary  for  the  ap- 
pellant to  give  security  for  the  pay- 
ment of  the  money  which  is  in  court 
in  order  to  make  the  appeal  a  stay  of 
proceedings.  City  Bank  v.  Bangs,  4 
Paige  (N.  Y.)  285. 

2.  Houghton  v.  Godschall,  2  Coop. 
C.  C.  89;  Roundell  v.  Currer,  6  Ves. 
Jr.  250.  And  see  Black  v.  Creighton, 
2  Moll.  557. 

The  court  will  order  money  out  of 
court  to  the  person  entitled  to  it  by 
decree,  notwithstanding  the  death  of 
some  of  the  parties.  Finch  v.  Win- 
chelsea,  i  Eq.  Abr.  2. 

3.  Laing  v.  Harle,  19  W.  R.  1054. 

4.  Powell  V.  Sonnet,  3  Russ.  556.     Ini 
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To  a  Party.  —  Where  a  decree  fails  to  direct  to  whom  a  fund  in 
court  is  to  be  paid,  the  court  will  allow  it  to  be  withdrawn  by  the 
party  who  can  prove  satisfactorily  that  he  is  entitled  to  it.*  And, 
generally  speaking,  the  court  will  grant  an  order  for  payment  of 
money  out  of  court  whenever  the  party  applying  seems  to  be 
clearly  entitled  thereto.* 

(2)  To  So/t'ctf or.  —Where  small  sums  are  payable  out  of  court, 
the  court  will  frequently,  in   order  to  save  expense,  order  them 


this  case  a  referemre  was  directed  to  the 
master  to  inquire  whether  a  sufficient 
authority  to  receive  the  money  had 
been  given.  And  see  /«  re  Warwick, 
etc.,  R.  Co.,  13  Sim.  31,  where  the 
money  was  paid  out  to  the  petitioner's 
banker.  See  infra,  II.  2.  r.  (2)  To  Solici- 
tor.   And  see  also  article  Interpleader. 

1.  Ferguson  v.  Sutphen,  8  111.  547. 

2.  To  Infant  Plaintifb  —  Defiraying  Ex- 
penses of  Suit.  —  In  Methodist  Episco- 
pal Church  -'.  Jaques,  3  Johns.  Ch.  (N. 
Y.)  I,  a  portion  of  a  fund  in  court  was 
ordered  to  be  paid  out  to  infant  plain- 
tiffs towards  defraying  the  expenses  of 
their  suit,  when  it  was  clearly  shown 
that  the  moneys  asked  for  were  coming 
to  them. 

Payment  to  Party  Having  the  Better 
Title.  —  Certain  stock,  claimed  as  a 
legacy  by  A,  was  ordered  by  the  decree 
to  be  carried  over  to  the  account  of  A 
"  subject  to  the  further  order  of  the 
court,"  with  a  direction  that  it  should 
not  be  sold  or  transferred  without 
notice  to  B.  It  was  held  that  the  court 
might,  upon  petition,  and  without  re- 
hearing the  former  decree,  order  the 
money  to  be  paid  to  B  if  his  title  ap- 
peared to  be  the  better  of  the  two. 
Barksdal'e  -'.  Abbott,  3  Russ.  186. 

Payment  to  Besiduary  Legatees.  —  Six- 
teen years  after  a  decree  for  the  admin- 
istration of  the  testator's  estate,  under 
which  the  amount  in  the  hands  of  the 
executors  had  been  paid  into  court,  and 
the  decree  not  further  prosecuted,  the 
residuary  legatees,  being  infants,  on 
attaining  the  age  of  twenty-one  peti- 
tioned to  have  the  fund  paid  out  to 
them  according  to  the  trusts  of  the  will; 
and  upon  the  affidavit  of  the  executors 
that  there  were  no  outstanding  demands 
upon  the  estate,  the  court  ordered  the 
amount  to  be  paid  to  the  petitioners. 
Harrison  v.  Lane,  2  Sm.  &  G.  249. 

Plaintiff  Allowed  to  Withdraw  Money 
Paid  In  by  Him.  —  The  fact  that  a  bill 
has  been  dismissed  with  costs,  and 
that  those  costs  have  not  been  paid,  is 


no  reason  why  a  fund  paid  into  court 
by  the  plaintiff,  for  a  purpose  since 
satisfied  in  another  way,  should  not  be 
paid  out  to  the  plaintiff  applying  for  it. 
Flockton  V.  Peake,  10  L.  T.  N.  S.  369. 
Arid  see  Putnam  v.  Putnam,  13  Pick. 
(Mass.)  129. 

Payment  to  Creditors.  —  It  is  compe- 
tent to  a  creditor  filing  a  bill  on  behalf 
of  himself  and  all  other  creditors  of  a 
testator  to  compromise  the  suit  and 
dismiss  the  bill;  and  in  such  a  case  a 
fund  brought  into  court  by  the  execu- 
tors will,  with  the  consent  of  the  execu- 
tors, be  paid  to  the  plaintiffs.  Wood  v. 
Westall,  Younge  305. 

In  a  creditors'  suit  instituted  by  sim- 
ple contract  creditors,  in  which  the 
assets,  after  the  payment  of  the  costs, 
being  insufficient  for  the  discharge  of 
the  specialty  debts,  are  apportioned 
among  the  specialty  creditors,  these 
specialty  creditors  are  entitled,  without 
contributing  to  the  extra  costs  of  the 
plaintiffs,  to  the  use  of  the  order  for  the 
payment  of  the  money,  and  of  the  re- 
port founded  upon  it,  so  as  to  enable 
them  to  get  the  fund  out  of  court. 
Lechmere  z>.  Brazier,  i  Russ.  72. 

Administrator  of  Creditor  —  Debt  Barred 
by  Limitation.  —  The  court  will  not 
order  payment  of  a  fund  in  court,  con- 
cerning which  an  inquiry  as  to  persons 
interested  has  been  ordered,  to  the  ad- 
ministrator of  a  creditor  of  the  person 
to  whose  estate  the  fund  belonged,  for 
the  purpose  of  enabling  such  adminis- 
trator to  acquire  a  right  of  retainer  for 
the  debt,  where  the  debt  has  been 
barred  by  limitation  and  the  effect 
would  be  to  defeat  the  inquiry  which 
has  been  directed.  Trevor  ?/.  Hutchins, 
65  L.  J.  Ch.  N.  S.  738. 

Payment  without  Bequiring  an  Appoint- 
ment, —  Money  in  court  stood  limited 
to  a  widow  for  life,  and  afterwards  as 
she  should  by  deed  or  will  appoint. 
The  court  directed  payment  to  her, 
without  requiring  an  appointment. 
Cambridge  v.  Rous,  25  Beav.  574. 
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paid  to  the  solicitor,  he  undertaking  to  distribute  them.*  But 
the  solicitor's  authority  to  receive  them  must  be  clearly  estab- 
lished.* 

(3)  To  Personal  Representative.  —  The  court  will  not  direct 
money  to  be  paid  out  to  an  infant  executrix,*  nor  will  it  allow 
the  share  of  a  deceased  residuary  legatee  to  be  paid  out  to  his 
sole  executor  for  immediate  distribution  among  the  legatees 
named  in  his  will."* 

When  a  Fund  Has  Been  a  Long  Time  in  Court,  the  court  will  not  pay  out 
the  fund  except  ah  equitable  title  be  deduced,  as  well  as  the 
simple  title  of  a  legal  personal  representative.* 


1,  Brandling  v.  Humble,  Jac.  48; 
Bear  v.  Smith,  16  Jur.  708;  In  re 
Welch,  23  L.  J.  Ch.  344;  Kelsall  v. 
Minton,  2  Beav.  361. 

Where  Party  Resides  Without  the  Juris- 
diction. —  A  person  entitled  to  a  fund  in 
court  was  resident  out  of  the  jurisdic- 
tion of  the  court.  By  a  letter  he  re- 
quested that  the  money  might  be  paid 
to  his  solicitor,  and,  upon  the  solicitor 
and  another  person  entering  into  an 
undertaking  that  the  money  should  be 
properly  applied,  the  court  made  the 
order.  Armstrong  v.  Stockman,  11 
Jur.  97. 

But  see  Waddilove  v.  Taylor,  13  Jur. 
1023,  wherein  a  party  resident  without 
the  jurisdiction  gave  a  general  written 
authority  to  his  solicitor  to  take  any 
necessary  steps  in  a  chancery  suit  to 
obtain  payment  out  of  court  of  his  share 
of  the  fund  in  the  suit.  Upon  a  petition 
presented  by  the  solicitor  in  the  name 
of  the  party,  it  was  held  that  the  court 
was  not  authorized  to  pay  the  money 
to  the  solicitor. 

In  Case  of  an  Infant.  —  Upon  an  appli- 
cation to  have  the  share  of  an  infant  in 
certain  funds  in  court  paid  to  her 
solicitor  on  his  undertaking  to  pay 
them  to  the  infant  on  her  attaining 
twenty-one  years  (which  would  happen 
in  about  one  month),  the  court  declined 
to  make  the  order,  but  ordered  her 
share  to  be  carried  to  her  separate  ac- 
count, with  liberty  to  apply  in  cham- 
bers on  the  certificate  of  the  chief  clerk 
that  she  had  attained  the  age  of 
twenty-one.    In  re  Sothern,  12  W.  R.  45. 

2.  Kelsall  v.  Minton,  2  Beav.  361, 
wherein  it  was  held  to  be  necessary 
either  that  the  petition  praying  pay- 
ment to  the  solicitor  should  be  signed 
by  the  parties,  or  that  a  written  author- 
ity signed  *by  the  parties  should  be 
produced  to  the  court  authorizing  pay- 
ment to  the  solicitor. 


Consent  of  Creditors  Verified  by  Affida- 
vit. —  In  support  of  an  application  that 
creditors  whose  dividends  are  less  than 
ten  pounds  may  have  their  shares  of  a 
fund  in  court  paid  out  to  their  solicitor, 
there  must  be  produced  the  written 
consent  of  the  several  creditors,  verified 
by  affidavit.  Downing  v.  Picken,  i 
Kay  (App.)  i. 

Where  One  of  the  Parties  was  Abroad.  — 
When  it  is  asked  that  small  sums  may 
be  paid  out  of  court  .to  the  solicitor  of 
the  parties  entitled,  the  court  requires 
the  production  of  their  written  consent. 
In  a  case  where  the  consent  was  signed 
by  eleven  of  the  twelve  parties,  and  the 
twelfth  was  in  a  foreign  country,  the 
court  dispensed  with  his  signature,  on 
the  solicitor's  undertaking  to  pay  over 
the  amount.  Staines  v.  Giffard,  20 
Beav.  484. 

3,  Campart  v.  Campart,  3  Bro.  C.  C. 
195,  in  which  case  the  court  made  a 
reference  to  the  master  to  inquire 
whether  there  were  any  debts  or  lega- 
cies. 

4.  Gouldsmith  v.  Luntley,  32  L.T.  535, 
in  which  case  the  court  directed  such 
share  to  be  carried  to  a  separate  account 
of  the  deceased  testator,  with  liberty  to 
apply  at  chambers. 

6.  Samson  v.  Samson,  39  L.  J.  Ch. 
582. 

Notice  to  Next  of  Kin.  —  An  adminis- 
trator petitioned  for  transfer  and  pay- 
ment to  him  of  funds  in  court  which 
belonged  absolutely  to  the  intestate, 
who  had  died  many  years  before,  and 
to  whose  separate  account  the  funds 
remained  standing,  not  having  been 
dealt  with  for  thirty-six  years.  The 
master  of  the  rolls  declined  to  order 
payment  to  the  petitioner,  and  directed 
an  inquiry  as  to  the  next  of  kin.  On 
appeal,  the  court  directed  notice  to  be 
given  to  the  next  of  kin,  and,  this  hav- 
ing  been   done,    ordered   transfer  and 
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Payment  to  an  Adminiitrator  ad  Litem  will  never  be  ordered  by  the 
court.* 

d.  Payment  under  Power  of  Attorney.  —  Where  a  person 
residing  abroad  is  entitled  to  money  in  court,  the  court  will  allow 
it  to  be  paid  out  to  a  person  holding  a  power  of  attorney.*  How- 
ever, the  power  of  attorney  must  be  sufficiently  verified  to  satisfy 
the  court  as  to  its  authenticity,'  and  the  petition  should  always 
name  the  person  to  whom  the  power  of  attorney  is  given.* 

e.  Without  Requiring  Letters  of  Administration. — 
Where  small  sums  are  standing  in  court  to  the  credit  of  persons 
who  have  died  intestate,*  or  without  legal  personal  representa- 
tives,® the  court  will  allow  the  persons  entitled  thereto  to  take 
them  out  of  court  without  taking  out  letters  of  administration.'' 


payment  to  the  petitioner.     Peacock  v. 
Saggers,  4  De  G.  F.  &  J.  406. 

1.  Williams  v.  Allen,  32  Beav.  650. 

2.  Fell  V.  Jones,  17  Beav.  521,  in 
which  case  A  B,  who  was  entitled  to  a 
fund  in  court,  assigned  it  to  C  D,  who 
was  resident  in  India.  C  D  appointed 
E  F  his  attorney  in  England.  On  the 
joint  petition  of  A  B,  C  D,  and  E  F,  the 
fund  was  paid  out  to  E  F. 

Pajrment  to  Person  Having  General 
Power  of  Attorney.  —  In  Carr  v.  Eas- 
tabrook,  2  Cox  390,  a  legacy  of  one 
hundred  pounds  was  ordered  to  be 
paid  to  a  person  having  a  general 
power  of  attorney  from  the  legatee, 
without  any  power  authorizing  him  to 
receive  this  legacy  specifically. 

On  Attorney'!  Undertaking  to  Betnm 
It.  —  Money  in  court  belonging  to  a 
person  beyond  the  seas  will  be  ordered 
to  be  paid  to  his  attorney  immediately; 
but  the  attorney  must  give  an  under- 
taking to  return  it  in  the  event  of  his 
principal  having  died  previously  to  the 
making  of  the  application  to  the  court. 
Exp.  Brown,  5  L.J.  N.  S.  Ch.  24. 

3.  Where  money  is  asked  to  be  paid 
out  of  court  to  an  attorney,  under  a 
power  of  attorney  from  the  party  en- 
titled to  the  money,  his  signature  is  not 
sufficiently  attested  by  the  certificates 
of  a  notary  public  under  hand  and 
seal  and  the  official  seal  of  the  mayor 
of  the  foreign  city  where  he  resides,  but 
the  same  must  be  proved  by  affidavit. 
Salvidge  v.  Tutton,  22  L.  J.  Ch.  883. 

On  an  application  by  petition  for  pay- 
ment of  money  out  of  court  to  a  person 
holding  a  power  of  attorney  from  the 
petitioner,  who,  as  well  as  the  attesting 
witness,  was  resident  in  New  Zealand, 
the  court  allowed  the  execution  of  the 
power  to   be   proved   by   an    affidavit 


verifying  the  petitioner's  handwriting. 
Jerrard  v.  Tracey,  11  W.  R.  97. 

Where  the  Sum  is  Small.  —  Where  a 
fund  amounted  to  only  thirty-five 
pounds  the  court  dispensed  with  the 
verification  of  the  signature  to  an  affi- 
davit abroad  of  a  notary  public,  on  the 
personal  undertaking  of  the  solicitor. 
Mayne  v.  Butler,  13  W.  R.  128. 

Where  the  Powers  of  Attorney  Are  of  an 
Old  Date,  the  court,  although  the  sums 
to  be  received  are  small,  must  be  satis- 
fied by  recent  evidence  that  the  credit- 
ors who  executed  the  powers  are  still 
living.  Bird  v.  Bird,  9  Hare,  Appen- 
dix, xxxi,  xliv. 

4.  Anonymous,  i  Moll.  173. 

6.  King  V.  Isaacson,  g  W.  R.  369. 

6.  Hinings  v.  Hinings,  2  Hem.  &  M. 
32,  holding  that  where  a  legatee  of  a 
share  of  residue  less  than  twenty 
pounds  has  died,  and  has  no  legal  per- 
sonal representative,  the  court  will  dis- 
tribute such  sum  among  the  next  of 
kin  of  such  residuary  legatee,  without 
requiring  letters  of  administration  to  be 
taken  out. 

7.  Callendar  v.  Teasdale,  3  W.  R. 
289. 

Fund  Long  in  Court.  —  Where  a  per- 
son entitled  to  a  portion  of  a  fund  in 
court  had  been  dead  more  than  twenty 
years,  and  had  died  under  age,  the 
court  allowed  the  parties  entitled  as 
next  of  kin  to  the  decedent  to  take  the 
money  out  of  court  without  the  ex- 
pense of  taking  out  letters  of  adminis- 
tration. Bogert  V.  Furman,  10  Paige 
(N.  Y.)  496. 

Administration  Granted  in  India. — 
Where  a  fund  was  in  court  to  the  credit 
of  a  person  who  had  died  at  Bombay, 
insolvent  and  intestate,  it  was  ordered 
to  be  paid  to  the  official  assignee  of  the 
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/.  Upon  the  Contingency  of  a  Woman  Having  Issue. — 
When  a  fund  is  standing  in  court  subject  to  the  contingency  of  a 
certain  woman  having  issue,  the  court  will  generally  allow  the 
money  to  be  drawn  out,  if  it  is  satisfied,  from  the  advanced  age 
of  the  woman  and  the  other  circumstances  of  the  case,  that  she 
will  never  have  any  children.*  But  the  court  will  generally 
require  the  persons  to  whom  the  money  is  paid  to  enter  into 
security  by  recognizance  to  refund  the  money  in  case  children 
should  be  born.* 

g.  Advancing  Part  of  Fund  to  Carry  on  Litigation.  — 
The  court  will  not,  as  a  rule,  advance  part  of  a  fund   in  court 


insolvent  court  at  Bombay,  in  whom 
all  the  deceased's  property  had  been 
vested  by  an  order  of  that  court,  without 
requiring  letters  of  administration  to  be 
taken  out  in  England,  where  adminis- 
tration had  been  granted  to  his  estate 
in  India,  and  there  was  evidence  that 
the  debts  proved  in  the  insolvency  pro- 
ceedings remained  unpaid,  and  the  in- 
solvent had  not  obtained  his  discharge. 
He  Lawson's  Trusts,  65  L.  J.  Ch.  N.  S. 
372. 

1.  Presumption  Acted  Upon. —  In  Leng 
V.  Hodges,  Jac.  585,  money  was  paid 
out  of  court  upon  the  presumption  that 
a  married  woman  sixty-nine  years  of 
age  would  not  have  children. 

In  Brown  v.  Pringle,  4  Hare  124,  the 
mother  being  sixty-six,  and  all  the  chil- 
dren over  twenty-one  years,  the  court 
granted  the  order. 

In  Hamilton  v.  Brickwood,  5  L.  J.  N. 
S.  Ch.  144,  a  widow  aged  sixty-five 
years  was  allowed  to  withdraw  the 
fund. 

In  Mackenzie  v.  King,  17  L.  J.  N.  S. 
Ch.  448,  the  money  was  paid  to  a 
widow  sixty-four  years  of  age  who  had 
never  had  any  children. 

In  In  re  Ryan,  9  W.  R.  137,  a  fund 
was  paid  out  on  the  presumption  that 
a  married  woman  aged  fifty-eight 
would  have  no  children. 

In  Edwards  v.  Tuck,  23  Beav.  268, 
the  court,  acting  on  the  improbability 
of  a  woman  in  her  fifty-eighth  year 
having  future  issue,  distributed  the 
fund. 

In  Lyddon  v.  Ellison,  ig  Beav.  565, 
payment  was  ordered  to  a  woman  aged 
fifty-six  who  was  childless. 

In  In  re  Widdow's  Trusts,  L.  R.  11 
Eq.  408,  money  was  ordered  to  be  paid 
out  of  court  on  the  presumption  that  a 
widow  aged  fifty-five  years  and  four 
months,  who  had  never  had  any  chil- 


dren, and  a  spinster  aged  fifty-three 
years  and  nine  months,  would  have  no 
chidren. 

In  Haynes  v.  Haynes,  35  L.  J.  Ch. 
303,  a  fund  was  distributed  upon  the 
presumption  that  a  spinster  aged  fifty- 
three  years  and  two  months  would 
never  have  issue. 

In  Price  v.  Boustead,  8  L.  T.  N.  S. 
565,  money  was  paid  out  to  an  unmar- 
ried woman  aged  fifty-three  years. 

In  In  re  Taylor's  Settlement  Trust, 
43  L.  T.  795,  a  fund  was  ordered  to  be 
paid  to  a  woman  fifty-two  years  of  age 
who  had  been  a  widow  for  twenty-four 
years. 

In  In  re  AUason,  36  L.  T.  N.  S.  653, 
the  presumption  that  a  woman  aged 
fifty-one  years  and  eleven  months,  who 
had  been  married  fifteen  years  and  had 
never  had  any  children,  would  not  have 
issue  was  acted  upon. 

In  In  re  Millner's  Estate,  L.  R.  14 
Eq.  245,  money  was  paid  out  of  court 
on  the  presumption  that  a  woman  aged 
forty-nine  years  and  nine  months,  who 
had  been  long  married  to  a  husband 
still  living  and  had  never  had  any  chil- 
dren, would  not  have  any  by  him. 

Presumption  Not  Allowed.  —  In  Con- 
duit V.  Soane,  24  L.  T.  N.  S.  656,  the 
court  refused  to  act  on  the  presumption 
that  a  married  woman  of  fifty-two  was 
beyond  the  age  of  bearing  issue. 

In  Croxton  v.  May,  9  Ch.  Div.  388, 
the  court  refused  a  petition  for  pay- 
ment of  a  fund  out  of  court  on  the  pre- 
sumption that  a  woman  aged  fifty-four 
years  and  six  months,  who  had  never 
had  any  children,  but  had  only  been 
married  three  years,  would  never  have 
any  children. 

2.  In  re  Wide  Streets,  7  Ir.  Eq.  R. 
484.  And  see  Brown  v.  Pringle,  4 
Hare  124;  Lyddon  v.  Ellison,  19  Beav. 
565. 
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merely  to  enable  indigent  parties  to  prosecute  their  claim  to  it;* 
but  where,  from  the  circumstances  of  the  case,  it  appears  to  the 
court  to  be  for  the  best  interests  of  the  parties,  the  advancement 
will  be  made.* 

//.  Costs. —  Upon  a  petition  to  have  money  paid  out  of  court, 
the  applicant  will  generally  be  required  to  pay  the  costs;'  but 
where  it  is  not  necessary  for  a  party  to  appear,  he  will  not  be 
allowed  his  costs  of  so  doing  if  he  does  appear.* 

Paid  Out  of  Corpus. — Where  a  tenant  for  life  petitioned  for  payment 
to  her  of  the  income  of  a  fund  in  court  under  an  administration, 


1.  Peckr-.  Beechey,  2  Sim.40;  Nyer'. 
Maule,  4  Myl.  «&  C.  342;  Tillotson  v. 
Hargreaves,  4  Madd.  172. 

In  Johnston  v.  Todd,  3  Beav.  218,  the 
court  in  refusing  the  application  said: 
"  With  regard  to  the  policy  of  making 
advancements  of  money  for  these  pur- 
poses, I  must  say  that  I  think  the 
policy  of  giving  that  species  of  advan- 
tage to  one  party  or  the  other  extremely 
doubtful;  if  you  advance  money  to  one 
party,  and  leave  the  other  to  struggle 
with  poverty,  I  cannot  think  you  are 
promoting  the  ends  of  justice." 

2.  To  Ii^ant  PlaintifEs.  —  A  portion  of  a 
fund  in  court  was  ordered  to  be  paid  out 
to  infant  plaintiffs  towards  defraying 
the  expenses  of  their  suit,  where  it  was 
clearly  shown  that  the  moneys  asked 
for  were  coming  to  them.  Methodist 
Episcopal  Church  v.  Jaques,  3  Johns. 
Ch.  (N.  Y.)  I. 

Advancement  to  Try  Title.  —  A  and  his 
wife  were  successively  entitled  for  life 
to  dividends,  and  the  capital  was  held 
in  trust  for  their  children  who  should 
attain  the  age  of  twenty-one  or  marry; 
if  no  one  should  attain  twenty-one  or 
marry,  the  same  fund  was  in  trust  for 
B  and  his  children  in  a  similar  manner. 
A  fund  was  in  court,  called  "  the  con- 
tingent account  of  A  and  his  wife  and 
their  children."  A  and  his  family 
petitioned  for  a  sale  of  part  of  this 
fund,  to  enable  him  to  try  issues 
directed  by  the  court  which  would  de- 
cide the  title  of  A  and  B  and  their 
families  to  property  no  part  of  this 
contingent  account;  and  the  court 
made  the  order.  Coombs  v.  Brookes, 
13  Jur.  784. 

On  Petition  By  the  Heir  at  Law.  —  In 
certain  suits  for  the  administration  of 
a  fund  in  court,  the  heir  at  law  pre- 
sented a  petition  founded  on  the  mas- 
ter's report,  that  the  receiver  in  the 
causes  might  be  directed  to  institute 
certain  suits  which  had  been  approved 


of  by  the  master,  in  the  name  of  the  . 
executor;  and  that  the  costs  should  be 
paid  out  of  the  fund.  Upon  ascertain- 
ing that  the  funds  were  "abundantly 
ample,"  the  court  made  the  order. 
Lockhart  v.  Hardy,  6  Beav.  267. 

On  Giving  Security.  —  Persons  who 
were  found  by  the  master  to  be  the 
next  of  kin  of  the  intestate,  and  who 
were  named  by  the  court  to  be  defend- 
ants in  an  issue  directed  to  try  the 
rights  of  other  persons,  also  claiming 
to  be  next  of  kin,  were  allowed  a  sum 
of  five  hundred  pounds  out  of  the  estate 
of  the  intestate,  on  giving  security  to 
account  for  it.  Gregg  v.  Taylor,  4 
Russ.  279. 

3.  Eady  v.  Watson,  33  Beav.  481, 
which  was  a  suit  for  payment  of  the 
income  of  a  fund  in  court  to  the  peti- 
tioner. 

In  Rivers  v.  Oades,  i  W.  R.  75,  an 
infant  entitled  to  part  of  a  fund  in 
court  petitioned  to  have  his  share  paid 
out,  and  that  the  costs  be  paid  out  of 
the  fund.  It  was  held  that  the  costs 
must  come  out  of  the  petitioner's  share. 

Where  One  Legacy  has  Become  Besidue. 
—  Where  legacies  given  by  the  same 
will  are  paid  into  court  to  distinct  ac- 
counts, the  court  will  not  throw  the 
costs  consequent  upon  obtaining  pay- 
ment out  of  court  of  one  legacy  upon 
the  other,  notwithstanding  the  legacy 
sought  to  be  charged  may,  by  death 
or  lapse,  have  become  residue.  In  re 
Hodgsons's  Trusts,  2  Eq.  Rep.  1083. 

4.  Barton  v.  Latour,  18  Beav.  526. 
But  see  Rudge  v.  Weedon,  8  L.  T.  N. 
S.  567. 

Where  Party  Disclaimed.  —  A  petition 
for  payment  out  of  court  was  served 
on  a  party  who  did  not  appear  on  the 
petition  to  have  any  claim,  but  had 
sent  notice  of  a  claim.  Afterwards  she 
disclaimed,  and  the  court  refused  to 
allow  her  costs  of  appearing.  In  re 
Parry's  Trust,  12  Jur.  615. 
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the  costs  of  all  parties  were  ordered  to  be  paid  out  of  the  corpus.^ 
3.  Intervention  of  Persons  Interested  in  Fund.  —  A  person  having 
an  interest  in  a  fund  in  court  will  be  permitted  to  intervene  and 
set  up  his  interest,  and,  if  equity  requires  it,  his  rights  to  the  fund 
will  be  protected  and  his  interest  administered  upon.*  For  a  full 
discussion  of  this  subject,  see  the  article  INTERVENTION. 

m.  TTndee  the  Code  —  1.  Payment  into  Court  —  in  General.  — 
The  rules  regulating  the  practice  of  payment  into  court  are  but 
little  changed  by  codes  of  civil  procedure.  In  proper  cases 
an  order  to  pay  money  into  court  will  be  granted  by  the  court ' 
or  by  the  judge  in  vacation.* 

The  Common-law  ^actice  of  paying  money  into  court  during  the 
pendency  of  an  action  has  to  a  large  extent  been  superseded  by 
offer  of  judgment,*  but  is  still  available  under  the  code.® 


1.  Longuet  v.  Hockley,  21  L.  T.  N. 
S.  198. 

2.  Phillips  V.  Blatchford,  26  111.  App. 
606;  Illinois  Trust,  etc.,  Bank  v.  Rob- 
bins,  38  111.  App.  575;  Field  v.  Jones, 
II  Ga.  413;  Matters  of  Howard,  9  Wall. 
(U.  S.)  175. 

Insufficient  Interest.  —  Where,  in  a  suit 
in  equity,  certain  funds  had  been  de- 
posited with  the  clerk,  a  creditor  of  the 
party  for  whose  benefit  the  fund  had 
been  deposited  filed  a  bill  to  reach  said 
fund  and  apply  it  in  payment  of  his 
debt.  It  was  held  that  as  the  plaintiff 
had  neither  an  assignment  of,  nor  a  lien 
upon,  the  fund  in  court,  he  could  not 
be  allowed  to  intervene,  and  the  bill 
was  accordingly  dismissed.  The  court 
said:  "  Persons  who  hold  assignments 
of  the  interest  of  parties  in  a  fund  in 
court,  or  liens  upon  it,  have  been  per- 
mitted in  equity  to  appear  as  claimants, 
but  creditors  who  have  acquired  neither 
an  assignment  of  nor  a  lien  on  the  fund 
have  never,  in  this  commonwealth,  so 
far  as  we  are  aware,  been  permitted  to 
intervene."  Tuck  v.  Manning,  150 
Mass.  211. 

Fund  Cannot  be  Beached  by  Bill  against 
Depositary. —  Where  funds  have  been 
deposited  in  court  and,  by  order  of  the 
court,  have  been  placed  in  the  hands 
of  a  court  depositary,  in  pursuance  of 
U.  S.  Rev.  Stat.  §  995,  such  funds  can- 
not be  reached  by  bills  filed  by  claim- 
ants against  the  depositary.  Jones  v. 
Merchants'  Nat.  Bank,  76  Fed.  Rep. 
683. 

3.  Payment  into  Court  in  Discharge  of 
Judgment.  — An  infant  having  recovered 
a  judgment,  the  defendants  were  anx- 
ious and  willing  to  pay  the  same,  but 
the  guardian  ad  litem  could  not  furnish 


security.  Thereupon,  on  motion,  they 
were  allowed  to  pay  the  same  into 
court,  and  the  judgment  was  canceled. 
On  appeal,  it  was  held  that  under  the 
circumstances  it  was  the  duty  of  the 
court  to  make  the  order.  Calmbacher 
V.  Neuman,  60  N.  Y.  Super.  Ct.  404,  28 
Abb.  N.  Cas.  (N.  Y.)  155. 

Specific  Performance  —  Motion  Befosed. 
—  In  an  action  for  damages,  an  issue 
having  been  raised  by  the  pleadings  as 
to  the  proper  construction  of  an  agree- 
ment, the  defendants  moved  for  leave 
to  pay  money  into  court  to  secure  the 
plaintifif  from  the  damages,  and  for 
specific  performance  of  the  contract.  It 
was  held  that  the  issue  must  go  to  trial, 
and  could  not  be  decided  on  motion  and 
payment  into  court.  Wheeler  !».  Braen- 
der,  65  How.  Pr.  (N.  Y.  Supreme  Ct.) 
452. 

4.  Under  g  1222,  Ind.  Rev.  Stat.  1881. 
a  judge  in  vacation  may,  when  it  seems 
necessary  to  secure  ample  justice  to  the 
parties,  order  property  which  is  the 
subject  of  litigation  to  be  deposited  in 
court  or  with  the  clerk  in  vacation. 
Pressley  v.  Lamb,  105  Ind.  184. 

6.  See  article  Offer  of  Judgment. 

6.  Wilson  V.  Doran,  39  Hun  (N.  Y.) 
88,  wherein,  after  a:n  excellent  discus- 
sion of  the  common-law  practice,  the 
court  says:  "  My  attention  is  called  to 
no  statute  which  seems  to  have  the 
effect  to  abrogate  the  right  and  practice 
at  common  law  of  paying  into  court, 
pursuant  to  a  rule  or  order,  during  the 
pendency  of  the  action,  and  without 
any  tender  having  been  made."  For 
a  discussion  of  the  common-law  prac- 
tice, see  supra,  I.  At  Common  Law  — 
Payment  into  Court. 

Investment  of  Money.  —  It   has  been 


759 


Volume  IX. 


Under  the  Code. 


FUNDS  AND  DEPOSITS  Payment  Out  of  Court. 


Equity  Praotice. —  The  enactments  of  the  code  on  this  subject 
are  generally  only  recognitions  and  declarations  of  the  rules 
formerly  prevailing  in  the  chancery  courts,*  and  where  the  code 
fails  to  furnish  definite  rules  to  regulate  the  practice  the  former 
rules  are  applicable.* 

Payment  to  a  Beferee  on  a  trial  before  him  is  not  payment  into 
court.' 

2.  Payment  Out  of  Court.  — The  enactments  of  the  code  in  regard 
to  the  payment  of  money  out  of  court  relate  for  the  most  part  to 
special  cases,  and  modify  but  little  the  general  rules  of  practice 
already  discussed  in  a  previous  section.* 


held  that  there  is  nothing  in  the  AVw 
York  Code  limiting  the  power  of  the 
court  over  the  investment  of  moneys 
paid  into  court.  Thurston  v.  E.  P. 
Wilbur  Trust  Co.,  7  Misc.  Rep.  (N.  Y. 
C.   PI.)  392. 

1.  Order  Founded  on  Admission  or  Ex- 
amination of  Defendant.  —  The  N.  Y. 
Code  Civ.  Pro.,  ^  717,  recognizes  and 
declares  the  rule  formerly  prevailing  in 
the  chancery  courts,  that  an  order  to 
pay  money  into  court  must  be  founded 
upon  a  full  and  explicit  admission  in 
the  answer  or  examination  of  the  de- 
fendant of  a  sum  being  due.  Coursen 
V.  Hamlin,  2  Duer  (N.  Y.)  513. 

Offer  of  Judgment  No  Reason  for  Sefos- 
ing  Motion.  — ^I'hat  the  defendant  offered 
to  let  the  plaintifif  take  judgment  for  a 
sum  admitted  in  the  answer  to  be  due, 
which  offer  the  plaintiff  declined,  is  no 
reason  for  denying  the  plaintiff's  mo- 
tion that  the  defendant  pay  into  court 
the  sum  admitted  to  be  due.  Dusen- 
berry  v.  Woodward,  i  Abb.  Pr.  (N.  Y. 
Super.  Ct.)443- 

Judgment  for  Plaintiff  for  Amount  Ad- 
mitted to  bo  Due. —  In  an  action  for  the 
value  of  six  bales  of  cotton  the  defend- 
ant paid  a  sum  into  court  which  was 
admitted  to  be  due.  Thereupon  the 
court  entered  judgment  for  the  plain- 
tifif for  the  amount  paid  in,  with  costs 
up  to  the  time  of  such  payment.  It 
was  held  that  Mansf.  Dig.  Ark.,  §  5179, 
authorized  judgment  for  the  plaintiff 
for  the  amount  paid  in  by  the  defend- 
ant and  admitted  to  be  due  by  his  an- 
swer, and  that  the  defendant  was  liable 
for  costs  up  to  the  time  of  payment  into 
court.  Rhodes  v.  Andrews,  (Ark.  1890) 
13  S.  W.  Rep.  422. 

Where  It  Appears  by  the  Pleadings  that 
the  plaintiff  deposited  money  with  the 
defendant  to  pay  for  him  to  a  third 
party,  the  defendant  being  surety  for 
the  payment  thereof  to  such  third  party. 


and  the  money  is  in  the  defendant's 
possession,  the  court  will  order  it  to  be 
deposited  in  court  or  paid  to  such  third 
party,  under  §  717,  N.  Y.  Code  Civ. 
Pro.  Burhans  v.  Casey,  4  Sandf.  (N. 
Y.)  706. 

2.  2  Wait's  Pr.  267.  For  a  full  dis- 
cussion see  supra,  II.   In  Eqtiity. 

3.  Becker  v.  Boon,  61  N.  Y.  317, 
wherein  it  was  held  that  a  referee  could 
not  be  considered  the  court  for  that 
purpose. 

4.  See  supra,  II.  2.  Payment  Out  of 
Court. 

Fund  Belonging  to  an  Infant.  —  Where 
an  application  is  made  under  N.  Y. 
Code  Civ.  Pro.,  §  1581,  to  have  a  fund 
belonging  to  an  infant  paid  out  of 
court,  the  application  should  be  made 
to  a  special  term  in  the  form  of  a  peti- 
tion by  the  general  guardians  of  the  in- 
fant, upon  notice  to  the  chamberlain, 
and  the  undertakings  of  the  guardians 
for  the  faithful  execution  of  their  trusts 
should  be  presented  with  the  petition. 
Thurston  v.  E.  P.  Wilbur  Trust  Co.,  7 
Misc.  Rep.  (N.  Y.  C.  PI.)  392. 

Order  Made  on  Admissions  in  the  An- 
swer.—  Under  N.  Y.  Code  Civ.  Pro., 
i;  717,  where  a  fund  in  litigation  has 
been  brought  into  court,  and  the  answer 
of  the  defendant  admits  a  part  of  it  to 
be  due  the  plaintiff,  but  disputes  his 
claim  to  the  residue,  the  court  may 
order  the  sum  admitted  to  be  due  to  be 
paid  over  to  the  plaintiff  without  prej- 
udice to  his  further  claims.  Merritt 
V.  Thompson,  i  Abb.  Pr.  (N.  Y.  C.  PI.) 
223.  And  see  Meyers  v.  Trimble,  i 
Abb.  Pr.  (N.  Y.  C.  PI.)  220. 

In  an  action  for  the  ca^icellation  of 
certain  mortgages,  the  plaintifif  de- 
posited in  court  the  amount  admitted 
to  be  due  the  defendant,  with  interest. 
The  defendant  moved  for  a  direction 
that  the  chamberlain  pay  over  to  him 
the  money  so  deposited,  which  motion 
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was  denied.  It  was  held  on  appeal 
that  the  motion  should  have  been 
granted.  Foster  v.  Mayer,  65  Hun  (N. 
Y.)  6io. 

Staying  Payment. —  In  Swart  v.  Cen- 
tral Trust  Co.,  (Supreme  Ct.)  7  N.  Y. 
Supp.  558,  a  sum  of  money  was  in  the 
hands  of  a  depositary  of  the  court. 
The  plaintiff,  having  a  claim  upon  it, 
on  being  notified  that  it  was  to  be  paid 
out  under  an  order  of  the  court,  at- 
tempted to  delay  the  payment.  After- 
wards he  brought  this  action.  The 
court  held  that  the  plaintiff  could  have 
prevented  the  money  from  being  paid 
out  in  this  manner  by  applying  for  an 
order  staying  proceedings;  but,  having 
failed  to  do  this,  he  could  not  recover 
of  the  depositary. 

Motion  to  Obtain  Lien  on  Fund  Denied 
after  Withdrawal.  —  Where  money  de- 
posited with  the  clerk  to  redeem  mort- 
gaged premises  was  rightfully  with- 
drawn, a  motion  to  obtain  a  lien  on 
such  fund  for  costs  and  damages  was 
properly  denied  where  it  was  not  made 
until  after  the  withdrawal,  although 
*the  clerk  had  been  notified  that  a  lien 
was  claimed.  Meehan  v.  Blodgett,  91 
Wis.  63. 

Mechanic's  Lien.  —  Under  N.  Y.  Laws 
1885,  c.  342,  ^  24,  pr(5viding  for  the  dis- 
charge of  a  mechanic's  lien,  a  deposit 


of  money  with  a  county  clerk  is  not  a 
payment  of  the  lien.  The  money  can 
be  taken  out  of  court  by  the  claimant 
only  upon  his  establishing  his  claim  in 
an  action  brought  for  that  purpose. 
The  amendment  added  to  the  above 
section  by  Laws  i893»  c.  300,  affects  it 
only  in  bringing  the  case  of  moneys 
deposited  in  court  for  the  discharge  of 
mechanic's  liens  within  the  rules  of 
the  code  in  respect  to  the  custody  of  the 
funds  and  the  authentication  of  the 
order  for  its  payment  to  the  person  en- 
titled thereto.  Matter  of  Dean,  83 
Hun  (N.  Y.)4i3. 

Money  so  deposited  must  remain  in 
court  until  an  order  has  been  obtained 
vacating  the  claim,  upon  failure  of  the 
claimant  to  bring  an  action  within  a 
certain  time  pursuant  to  a  notice  served 
upon  him,  or  until  an  action  has  been 
brought  by  the  lienor  and  his  claim 
upon  the  fund  established.  Hafker  v. 
Henry,  5  N.  T.  App.  DiV.  258. 

Indictment  of  Remainderman  for  Murder 
of  Life  Tenant  No  Bar.  —  Where  money 
was  deposited  in  court  to  be  paid  to  a 
woman  upon  the  death  of  her  mother, 
it  was  held  that  her  right  could  not  be 
postponed  merely  because  an  indict- 
ment was  pending  against  her  for  the 
murder  of  her  mother.  Matter  of 
Fleming,  5  N.  Y.  App.  Div.  190. 
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CROSS-REFERENCE. 

As  to  Actions  and  Prosecutions  Relating  to  Fish^  see  article  FISH 
AND  FISHERIES,  ante,  p.  10. 


I  Who  May  Institute  Proceedings.  —  As  a  general  rule,  pro- 
ceedings  for  the  enforcement  of  game  laws  may  be  instituted  by 
any  one,*  unless  the  privilege  is,  by  statute,  restricted  to  particu- 
lar individuals.* 

XL  The  Indictment  or  Complaint  —  Form. —  It  is  only  necessary 
that  the  indictment  or  complaint  follow  the  language  of  the' 
statute  creating  the  offense.' 


1.  Hofifman  v.  Peters,  51  N.  J.  L.  244. 

2.  People  V.  McDonald,  44  Hun  (N. 
Y.)  592. 

Action  by  District  Attorney.  —  Under 
the  provisions  of  the  New  York  statute 
of  1883  it  was  held  that  an  action  to  re- 
cover the  penalties  imposed  for  a  viola- 
tion of  the  game  laws  may,  upon  the 
request  of  a  game  protector,  be  brought 
by  any  district  attorney,  where  the 
offense  was  committed  in  his  county  or 
in  an  adjoining  county.  People  v. 
McDonald,  44  Hun  (N.  Y.)  592. 

Action  Barred  by  Jadgment,  —  The 
New  York  statute  of  1883  authorizes  the 
fish  and  game  protectors  to  sue  for  pen- 
alties under  the  same  circumstances  as 
actions  therefor  "  might  now  or  may 
hereafter  be  brought  by  any  individual" 
under  existing  statutes.  The  statute 
of  1879  permitted  any  person  in  his  own 
name  to  sue  for  penalties.  It  was  held 
that  the  judgment  in  an  action  brought 
by  an  individual  under  the  Act  of  1879 
was  a  bar  to  an  action  brought  by  the 
fish  and  game  protectors  for  the  same 
cause,  the  latter  act  not  depriving  an 
individual  of  his  right  of  action  under 
the  earlier  act.  People  v.  Robbins,  39 
Hun  (N.  Y.)  137. 

Under  Stat.  1  and  2  Wm.  lY.,  a  com- 


plaint or  informathsn  for  trespassing  in 
pursuit  or  search  of  game  need  not  be 
laid  by  a  person  having  an  interest  in 
the  land,  but  may  be  maintained  by  a 
common  informer.  Middleton  v.  Gale, 
8  Ad.  &  El.  155,  35  E.  C.  L.  365,  3  N. 
&  P.  372,  I  W.,  W.  &  H.  352,  2  Jur. 
819;  Morden  v.  Porter,  7  C.  B.  N.  S. 
641,  97  E.  C.  L.  641,  29  L.  J.  M.  C. 
213,  6  W.  R.  262,  I  L.  T.  N.  S.  403. 

Deposition  on  Oath  Necessary.  —  Under 
Stat.  6  and  7  Wm.  IV.,  c.  65,  §  9,  an  in- 
formation under  the  Game  Act,  i  and  2 
Wm.  IV.,  c.  32,  if  laid  by  a  person  not 
deposing  on  oath  to  the  matter  of 
charge,  must  distinctly  show  that  the 
charge  was  deposed  to  by  some  other 
credible*  witness  on' oath.  If  the  infor- 
mation leaves  this  doubtful,  all  further 
proceedings  upon  it  are  without  juris- 
diction; and  if  the  defendant  is  sum- 
moned and  appears  to  answer  the 
charge,  a  witness  giving  false  evidence 
on  the  hearing  cannot  be  convicted  of 
perjury.  Reg.  v.  Scotton,  5  Q.  B.  493, 
48  E.  C.  L.  493.  * 

8.  State  V.  Geer,  61  Conn.  144;  Reg. 
V.  May,  5  Cox  C.  C.  176;  Reg.  v.  Cur- 
nock,  9  C.  &  P.  730,  38  E.  C.  L.  310. 

Removal  oif  Evidence  of  Sex.  —  Where  a 
board  of  supervisors  passed  an  ordi- 
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Penalty.  —  The  complaint  need  not  allege  to  whom  the  penalty  is 
to  go.* 

Defendant  Armed.  —  In  an  indictment  under  the  English  statute  for 
night  poaching,  it  is  held  advisable  to  insert  a  distinct  averment 
that  the  defendant  was  armed  when  he  entered  the  land,  in  addi- 
tion to  the  usual  allegation  "bemg  then  and  there  by  night  as 
aforesaid  armed."  * 

Enclosed  Land.  —  It  is  not  necessary  that  the  indictment  specify 
whether  the  land  was  enclosed,  unless  such  an  averment  is  made 
necessary  by  statute.' 


nance  making  it  a  misdemeanor  to  kill 
a  female  deer  at  any  time,  or  to  have 
in  one's  possession  at  any  time  any 
deerskins  from  which  the  evidence  of 
sex  had  been  removed,  it  was  held  that 
an  information  which  charged  that  the 
defendants  "  did  wilfully  and  unlaw- 
fully have  in  their  possession  deer- 
skins," without  stating  that  the  evi- 
dence of  sex  had  been  removed,  did  not 
charge  the  offense  under  the  ordinance. 
In  re  Asbill,  104  Cal.  205. 

Statutory  Exception  Must  be  Negatived. 
—  Where  the  New  Jersey  statute  de- 
clared "  that  hereafter  any  person  who 
shall  hunt  with  *  *  *  dog  and  gun 
*  *  *  any  birder  animal  whatever, 
on  the  Sabbath  day,  commonly  called 
Sunday,  except  those  who  observe  the 
seventh  day  of  the  week  as  the  Sabbath, 
gunning  upon  their  own  lands,  shall 
be  liable  to  a  penalty,"  etc.,  it  was  held 
that  a  complaint  which  failed  to  aver 
that  the  defendant's  act  of  hunting  was 
not  performed  on  his  own  lands,  or 
that  the  defendant  was  not  among 
those  who  observe  Saturday  as  the  Sab- 
bath, was  fatally  defective.  Hoffman 
V.  Peters,  51  N.  J.  L.  244. 

Consent  of  Proprietor.  —  Where  the 
statute  makes  punishable  the  hunting 
upon  the  lands  of  another  without  the 
consent  of  the  owner  or  person  in 
charge  of  such  lands,  an  indictment 
thereunder  cannot  be  sustained  unless 
it  alleges  not  only  want  of  consent  of 
the  owner,  but  also  want  of  the  like 
consent  of  the  party  in  charge.  State 
V.  Sparrow,  52  Mo.  App.  374;  Holtz- 
graft  V.  State,  23  Tex.  App.  404. 

Under  Stat.  4  and  5  Wm.  ft  M.,  recit- 
ing that  great  mischiefs  do  come  by 
inferior  tradesmen,  apprentices,  and 
other  dissolute  persons  neglecting  their 
trades  and  employments,  who  follow 
hunting,  fishing,  and  other  game,  to 
the  ruin  of  themselves,  etc.,  that  if  any 
such  person  presume  to  hunt,  etc.,  he 


shall  be  punished,  etc.,  it  was  held 
unnecessary  to  allege  or  prove  that  the 
defendant  killed  any  game,  or  that  he 
hunted  unlawfully,  hunting  alone  being 
sufficient,  and  there  being  no  distinction 
in  the  act  between  lawful  and  unlawful 
hunting.  Shadow  v.  Painter,  Carth. 
424;  Rex  V.  Chipp,  i  Stra.  711. 

1.  State  V.  Thrasher,  79  Me.  17, 
which  was  an  action  for  killing  a  deer 
out  of  season. 

State  of  Demand.  —  In  an  action  to 
recover  a  penalty  incurred  under  the 
New  Jersey  statute  for  the  preservation 
of  game,  it  was  held  that  the  state  of 
demand  must  show  that  the  person 
seeking  to  maintain  the  action  was 
clearly  within  the  provisions  of  the 
statute,  and  must  set  out  clearly  the 
offense,  and  the  nature  of  it.  If  it 
does  not,  the  judgment  will  be  re- 
versed. Chew  V.  Thompson,  9  N.  J. 
L.  249. 

2.  Rex  V.  Wilks,  7  C.  &  P.  811,  32 
E.  C.  L.  748. 

Constmctive  Arming.  — An  indictment 
charged  that  A,  B,  and  six  others,  "  be- 
ing armed  with  guns  and  other  offen- 
sive weapons,  entered."  A  and  B  were 
each  proved  to  have  been  armed  with 
a  gun,  the  other  six  with  bludgeons. 
Objection  was  made  that  the  averment 
"  other  offensive  weapons  "  (not  speci- 
fying what)  made  the  arming  of  the 
other  six  only  constructive,  which  was 
not  sufficient  to  bring  them  within  the 
statute.  It  was  held,  however,  that 
if  any  one  of  the  defendants  had  a 
gun,  all  were  armed  within  the  mean- 
ing of  the  statute  9  Geo.  IV.  Reg.  v. 
Goodfellow,  I  Den.  C.  C.  81,  i  C.  &  K. 
724,  47  E.  C.  L.  724,  overruling  Reg.  v. 
Davis,  8  C.  &  P.  759-  34  E.  C.  L.  623. 

3.  Rex  V.  Andrews,  2  M.  &  Rob.  37; 
Reg.  V.  Morris,  5  Cox  C.  C.  205;  Reg.  v. 
Uezzell,  T.  &  M.  598,  2  Den:  C.  C.  274, 
5  Cox  C.  C.  188,  3  C.  &  K.  150,  15  Jur. 
434,  20  L.  J.  M.  C.  192. 
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DMcription  of  Place.  —  A  description  of  the  place  in  which  the 
offense  was  committed  is  material  where  that  is  made  an  element 
by  the  statute.* 

CiTil  Action.  —  Where  a  civil  action  is  instituted  to  recover  the 
penalty  provided  by  statute,  the  declaration  must  allege  that  the 
act  was  done  contra  formam  statuti?' 

Joinder  of  Connte.  —  A  single  indictment  may,  as  in  other  cases, 
contain  several  counts.' 

m.  The  Tbial  —  separate  Trials. — The  defendants  in  a  joint 
indictment  against  several  for  violation  of  the  game  laws  may, 
in  the  discretion  of  the  court,  be  tried  at  different  times.* 

Different  Verdioti.  —  Where  a  civil  action  is  against  several,  the  jury 
may  find  a  verdict  against  some,  the  others  being  discharged.* 

Beeord  of  Conviction.  —  The  record  of  conviction  should,  on  its  face, 
show  everything  necessary  to  constitute  a  legal  conviction,  and 
set  out  such  facts  as  are  necessary  to  constitute  the  statutory 
offense.® 


1.  Rex  V.  Ridley,  Russ.  &  Ry.  515; 
Rex  V.  Crick,  5  C.  &  P.  508,  24  E.  C. 
L.  431,  holding  that  "  a  certain  cover  in 
the  parish  of  A."  was  too  general  a 
description  to  sustain  an  indictment  for 
poaching.  See  also  Reg.  v.  Riley,  3  C. 
&  K;  116. 

Variance.  —  Where  an  indictment  for 
night  poaching  stated  the  offense  to 
have  been  committed  in  a  wood  called 
"  the  Old  Walk  of,  and  belonging  to, 
and  then  in  the  occupation  of,  James, 
Earl  of  W.,"  and  it  was  proved  that  the 
occupation  was  correctly  stated,  but 
that  the  name  was  Long  Walk,  and 
that  it  had  never  been  called  Old  Walk, 
the  variance  was  held  to  be  material. 
Rex  V.  Owen,  Car.  C.  L.  309,  i  Moo. 
C.  C.  118. 

2.  Lee  v.  Clarke,  2  East  333. 

3.  Rex  V.  Finacane,  5  C.  &  P.  551,  24 
E.  C.  L.  452. 

Abandonment  of  Counts.  —  A  first 
count  charged  the  prisoners,  under 
9  Geo.  IV.,  c.  6g,  §  2,  with  being  found 
on  land  at  night  armed,  with  a  gun, 
for  the  purpose  of  taking  game,  by  A 
and  B,  who  had  lawful  authority  to 
apprehend  them,  and  that,  A  and  B 
being  about  to  apprehend  them,  the 
prisoners  with  a  weapon  assaulted  and 
wounded   A  and   B;    a  second  count 


charged  an  unlawful  wounding,  and 
the  third  and  fourth  counts  charged  a 
common  assault.  The  counsel  for  the 
prosecution  abandoned  the  last  three 
counts,  and  elected  to  stand  on  the  first 
count.  The  jury  returned  a  verdict  of 
guilty  of  night  poaching  and  a  common 
assault.  Upon  a  question  raised 
whether  the  prisoners  could  be  con- 
victed of  a  common  assault  upon  the 
first  count,  it  was  held  that,  the  prose- 
cuting counsel  having  withdrawn  the 
counts  for  common  assault  from  the 
jury,  the  question  ought  not  to  be 
entertained.  Reg.  v.  Day,  22  L.  T.  N. 
S.  452. 

4,  Reg.  V.  Littlechild,  L.  R.  6  Q.  B. 
293,  19  W.  R.  748,  24  L.  T.  N.  S.  233; 
Mayhew  v.  Wardley,  14  C.  B.  N.  S. 
550,  108  E.  C.  L.  550. 

6.  Hardyman  v.  Whitaker,  2  East 
569,  note  a.  This  was  a  joint  action 
of  debt  brought  against  nine  persons 
to  recover  a  penalty  for  violation  of  the 
game  laws.  Objection  was  made  that 
the  verdict,  discharging  three  of  the 
defendants,  destroyed  the  plaintiff's 
action.     The  verdict  was  sustained. 

6.  Buck  V.  Danzenbacker,  37  N.  J.  L. 
359;  Fletcher  v.  Calthrop,  i  New  Sess. 
Cas.  529,  6  Q.  B.  880,  51  E.  C.  L.  880, 
9  Jur.  205,  14  L.  J.  Q.  B.  49. 
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XI.  JoiNDEK  OF  Counts  and  Causes  of  Action,  791. 

1.  Generally,  791. 

2.  Charging  Specific  Offenses,  793. 

xn.  Vakiance,  794. 
XIII.  Playing  on  Sunday,  799. 
xrv.  Pekmitting  Minors  to  Play  Billiards,  799. 
XV.  Common  Gambler,  800. 
XVI.  Betting  on  Horse  Race,  801. 
XVII.  Betting  on  Elections,  802. 

XVm.  Seizure  and  Destruction  of  Gaming  Instruments, 
802. 


L  Definition.  — Gaming  is  the  risking  of  money  between  two 
or  more  persons  on  a  contest  or  chance  of  any  kind  where  one 
must  be  the  loser  and  the  other  the  gainer,* 

n.  Jurisdiction.  —  The  jurisdiction  of  prosecutions  for  unlaw- 
ful gaming  is,  as  a  general  rule,  the  same  as  that  of  prosecutions 
for  other  misdemeanors;  but  certain  exceptions  thereto  exist  by 
virtue  of  statute,  and  the  jurisdiction  of  the  offense  in  question  is 
in  a  great  measure  regulated  thereby.* 

Municipal  Courts.  —  So  a  city  may  be  authorized  by  statute  to  pro- 
vide by  ordinance  for  the  punishment  of  acts  already  made  pun- 
ishable by  the  criminal  law  of  the  state.' 


1.  And.  Law  Diet.,  p.  484;  Portis  v. 
State,  27  Ark.  362 ;  and  see  Am.  &  Eng. 
Encyc.  Law,  tit.  Gaining. 

2.  Amount  Lost. —  It  has  been  held 
that  the  amount  lost  or  won  should  be 
set  out,  in  order  to  determine  the 
amount  of  the  fine,  when  this  fact  de- 
termines the  question  of  jurisdiction. 
Long  'J.  State,  13  Ind.  566. 

Justice  of  the  Peace.  —  In  Truitt  v. 
People,  88  111.  518,  it  was  held  that  a 
statute  allowing  a  justice  of  the  peace 
to  render  judgment  and  to  punish  for 
keeping  a  table  "  for  the  purpose  of 
playing  at  any  game  or  sport  for  money 
or  any  other  valuable  thing"  did  not 
confer  jurisdiction  to  punish  upon  a 
charge  of  "  keeping  a  common  gam- 
ing table  without  a  license  for  the 
same." 

Jurisdiction  Over  Navigable  Streams. 
—  Where  the  playing  was  in  the  mid- 
dle of  a  river  dividing  two  counties  the 
courts  of  either  county  have  jurisdic- 
tion of  the  offense.  Dickey  v.  State. 
68  Ala.  <;o8. 

3.  Police  Court.  —  Where  the  com- 
plaint alleged  that  the  defendant  did 
unlawfully  become  and  was  a  visitor 
to  a  certain  house  for  the  purpose  of 


gambling,  in  a  certain  city,  county,  and 
street  number,  etc.,  thereby  violating 
certain  provisions  of  the  board  ot  su- 
pervisors of  the  said  county  and  city, 
contrary  to  the  statute,  etc.,  it  was  held 
that  it  was  a  sufficient  charge  of  a  vio- 
lation of  the  order  of  the  board,  and 
sufficiently  certain  to  give  the  police 
court  jurisdiction.     £jr/.  Lane,  76Cal. 

587. 

In  People  v.  Wong  Wang,  92  Cal. 
277,  it  was  held  that  the  police  court 
of  the  city  of  Los  Angeles  had  exclu-  • 
sive  jurisdiction  of  the  offense  of  con- 
ducting a  gambling  game  called  "  Chi- 
nese pool,"  if  the  same  was  committed 
within  the  city,  and  where  the  indict- 
ment was  brought  in  the  Superior 
Court  of  Los  Angeles  county,  alleging 
the  commission  of  the  offense  in  that 
county,  but  not  stating  that  the  same 
was  committed  outside  the  corporate 
limits,  that  it  was  insufficient  to  show 
jurisdiction  in  the  Superior  Court. 

Mayor.  —  Under  the  Indiana  Act  of 
1877,  the  mayor  of  a  city  has  jurisdic- 
tion to  try  prosecutions  against  a  com- 
nion  gambler.  Howard  v.  State,  64 
Ind.  516. 

The  Municipal  Court  of  the  city  of  Bos- 
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Courts  of  General  Jurisdiction.  —  Outside  of  the  jurisdiction  conferred 
upon  municipal  corporations  to  punish  offenses  of  such  a  nature, 
other  courts  are  authorized  to  take  cognizance  of  the  offense 
under  certain  circumstances,  and  courts  of  general  criminal  juris- 
diction are,  as  a  general  rule,  competent  for  such  purpose.' 

III.  Infoemation  oe  Indictment.  —  Where  the  offense  of  gam- 
ing is  a  misdemeanor  only,  the  accused  may  be  prosecuted  by 
information.*  As  a  usual  rule,  however,  the  offense  is  prosecuted 
by  indictment.' 


ton  has  jurisdiction  to  enforce  the  de- 
struction of  gaming  implements  seized 
in  a  gambling  house  on  a  search  war- 
rant issued  from  and  returnable  to  that 
court,  and  also  the  forfeiture  and  sale 
of  furniture  and  property  seized  in  such 
house  so  used  for  playing  unlawful 
games.  Atty.-Gen.  v.  Justices,  etc., 
103  Mass.  456;  Com.  v.  Gaming  Imple- 
ments, 119  Mass.  332. 

City  Justice. —  In  Minnesota  it  has 
been  held  that  the  common-law  offense 
of  gambling  is  not  entirely  within  the 
jurisdiction  of  a  city  justice  although 
the  offense  has  been  committed  within 
the  city  limits,  his  exclusive  jurisdic- 
tion being  confined  to  city  ordinances. 
State  V.  Crummey,  17  Minn.  72. 

1.  Ex  p.  Tucker,  25  Ark.  567;  State 
V.  Albertson,  2  Blackf.  (Ind.)  251;  Peo- 
ple V.  Dewey,  (Supreme  Ct.)  33  N.  Y. 
St.  Rep.  427;  Davis  v.  State,  32  Ohio 
St.  24. 

2.  California.  —  People  v.  Sam  Lung, 
70  Cal.  515;  People  v.  Carroll,  80  Cal. 

153: 

Colorado.  —  Chase  v.  People,  2  Colo. 
509. 

Florida.  —  Ransom  v.  State,  26  Fla. 
364;  Tuberson  v.  State,  26  Fla.  472. 

Indiana.  —  Fisher  v.  State,  2  Ind. 
App.  365;  Howard  v.  State,  64  Ind. 
516;  Mount  z^.  State,  7  Ind.  654;  Smoot 
V.  State,  18  Ind.  18;  Carpenter  v.  State, 
14  Ind.  109;  Long  v.  State,  13  Ind.  566. 

Louisiana.  —  State  v.  Davis,  20  La. 
Ann.  354;  State  v.  Caldwell,  3  La. 
Ann.  435. 

Michigan.  —  People  v.  Wiethoff,  100 
Mich.  393. 

Missouri.  —  State  v.  Ebert,  40  Mo. 
186. 

Ohio.  —  Davis  v.  State,  32  Ohio  St.  24. 

Texas.  —  Dougherty  v.  State,  (Tex. 
Crim.  App.  1896)  35  S.  W.  Rep.  666; 
Bacchus  V.  State,  18  Tex.  App.  15. 

Washington.  —  State  v.  Wilson,  9 
Wash.  16. 

Under  a  constitutional  provision  that 


"  no  person  can  for  an  indictable  offense 
be  proceeded  against  criminally  by  in- 
formation," it  has  been  held  that  since 
the  offense  of  gaming  is  only  a  misde- 
meanor and  not  an  indictable  offense 
within  the  meaning  of  the  constitution, 
the  same  may  be  made  punishable 
either  by  information  or  indictment. 
State  V,  Ebert,  40  Mo.  186. 

S.  Alabama.  —  Clark  v.  State,  19  Ala. 
552. 

Arkansas.  —  Vanderworker  v.  State, 
13  Ark.  790. 

California.  —  People  v.  Saviers,  14 
Cal.  29. 

Georgia.  —  Davis  v.  State,  22  Ga.  loi. 

Illinois.  —  Green  v.  People,  21  111. 
125. 

Indiana.  —  Kleespies  v.  State,  106 
Ind.  383;  Smoot  v.  State,  18  Ind.  18. 

Iowa.  —  Romp  v.  State,  3  Greene 
(Iowa)  276. 

Kentucky.  —  Montee  v.  Com.,  3  J.  J. 
Marsh.  (Ky.)  132. 

Louisiana.  —  State  v.  George,  34  La. 
Ann.  261. 

Maryland.  —  Stearns  v.  State,  81  Md. 

341. 

Massachusetts.  —  Com.  v.  Stahl,  7 
Allen  (Mass.)  304. 

Minnesota.  —  State  v.  Crummey,  17 
Minn.  72. 

Mississippi.  —  Johnston  v.  State,  7 
Smed.  &  M.  (Miss.)  58. 

Missouri.  —  Spratt  v.  State,  8  Mo. 
247;  State  V.  Nelson,  19  Mo.  393;  Glas- 
cock t/.  State,  10  Mo.  508. 

New  Hampshire.  —  Lord  v.  State,  16 
N.  H.  325. 

Ohio.  —  Buck  V.  State,  i  Ohio  St.  61. 

Oregon.  —  State  v.  Gitt  Lee,  6  Oregon 

425. 

Tennessee.  —  State  v.  McBride,  8 
Humph.  (Tenn.)  66. 

Texas.  —  State  v.  Norton,  19  Te:f.  102. 

Washington.  —  State  v.  Wilson,  9 
Wash.  16. 

West  Virginia.  —  State  v.  Griggs,  34 
W.  Va.  78. 
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IV.  The  Indictment  Generally  —  1.  Joint  Indictment.  —  Two 
or  more  persons  may  be  jointly  indicted  for  gaming.*  But  where 
the  indictment  is  thus  joint  for  unlawfully  playing,  it  must  charge 
that  the  defendants  played  with  each  other,*  or  clearly  show 
that  they  were  indicted  for  separate  offenses.'  Under  such  joint 
form  of  indictment  one  or  more  of  the  defendants  may  be  con- 
victed and  the  remainder  acquitted  where  such  a  proceeding  is 
warranted  by  the  evidence.** 


1.  Alabama.  —  Covy  v.  State,  4  Port. 
(Ala.)  186;  Ward  v.  State,  22  Ala.  16; 
Lindsey  v.  State,  48  Ala.  169. 

Arkanms.  — Johnson  v.  State,  13  Ark. 
684;  Barkman  v.  State,  13  Ark.  704. 

Mississippi.  —  Lea  v.  State,  64  Miss. 
294. 

Tennessee.  —  Brown  v.  State,  5  Yerg. 
(Tenn.)  367. 

Texas.  —  Galbreath  v.  State,  36  Tex. 
200;  Parker  v.  State,  26  Tex.  204;  Her- 
ron  V.  State,  36  Tex.  285;  State  v. 
Homan,4i  Tex.  155;  State  «».  Roderica, 
35  Tex.  507;  Lewellen  v.  State,  18  Tex. 

538. 

West  Virginia.  — State  v.  Griggs,  34 
W.  Va.  78 ;  State  v.  Snider,  34  W.  Va.  83. 

Several  were  jointly  indicted,  one  for 
permitting  the  others  to  play  at  a  pro- 
hibited game  in  his  house,  and  the 
others  for  playing  at  such  game,  con- 
trary to  South  Carolina  act  of  1802. 
After  verdict  of  conviction  the  judg- 
ment was  arrested,  on  the  ground  that 
the  offenses  were  distinct  and  could 
not  be  joined  in  one  indictment.  State 
V.  Fant,  2  Brev.  (S.  Car.)  487. 

2.  State  V.  Homan,  41  Tex.  155; 
Parker  v.  State,  26  Tex.  204;  State  v. 
Roderica,  35  Tex.  507;  Galbreath  v. 
State,  36  Tex.  200;  Herron  v.  State,  36 
Tex.  285;  Lewellen  v.  State,  18  Tex. 
538;  State  57.  Shult,  41  Tex.  548;  Elliott 
V.  State,  26  Ala.  78. 

An  indictment  charging  that  the  de- 
fendants played  and  bet  with  each  other 
will  not  be  held  defective  although  the 
evidence  may  show  that  they  played  at 
the  same  game  and  bet  all  against  the 
man  who  conducted  the  game.  Archer 
V.  State,  69  Ga.  767. 

In  Parker  v.  State,  26  Tex.  206,  the 
court  said:  "  The  indictment  is  per- 
haps defective,  and  upon  the  authority 
of  the  case  of  Lewellen  v.  State,  18  Tex. 
538,  ought  to  have  been  quashed  upon 
proper  exception,  because  the  indict- 
ment did  not  distinctly  allege  that  the 
three  persons  named  in  it  played  a 
game  of  cards  with  each  other,  nor  did 
it   clearly  show  that  the  parties  were 


indicted  for  separate  offenses;  "  but 
where  no  exception  or  objection  was 
made  to  the  same  it  should  be  allowed 
to  stand. 

Practice  Not  Encouraged.  —  In  Drew 
V.  Stale,  10  Ark.  82,  it  was  held  that 
where  a  number  of  persons  are  joined 
in  a  count  for  betting  at  faro  or  any 
such  game,  it  is  proper  to  charge  that 
they  severally  bet,  to  make  the  indict- 
ment available.  It  was  held  in  this 
case,  however,  that  the  court  would 
not  encourage  the  joinder  of  persons 
severally  committing  the  same  species 
of  offense,  as  it  produced  inconven- 
ience. 

3.  Parker  v.  State,  26  Tex.  204;  State 
V.  Homan,  41  Tex.  155;  Herron  v. 
State,  36  Tex.  285. 

Under  an  indictment  which  alleged 
that  A,  B,  C,  and  D,  on  a  certain  date, 
"  unlawfully  did  play  at  a  certain  game 
and  games  of  dice  for  money,  to  wit, 
for  the  sum  of  ten  cents,  and  for  other 
sumsof  money,"  A  may  be  convicted 
upon  proof  that  he  had  played  with  any 
person  within  the  time  prescribed  by 
the  statute  for  the  prosecution  of  such 
offenses,  such  indictment  being  con- 
strued to  charge  a  separate  offense 
against  each  defendant.  Lea  v.  State, 
64  Miss.  294. 

4.  Ward  v.  State,  22  Ala.  16;  Covy  f. 
State,  4  Port.  (Ala.)  186;  Brown  v. 
State,  5  Yerg.  (Tenn.)  367;  Lea  v.  State, 
64  Miss.  294. 

If  A  and  B  are  jointly  indicted  and 
tried  for  gaming,  and  the  evidence 
shows  that  A  and  others  played  at  one 
time  when  B  was  not  present,  and  that 
B  and  others  played  at  another  time 
when  A  was  not  present,  no  conviction 
can  be  had  against  them.  Elliott  v. 
State,  26  Ala.  78. 

So  where  the  .indictment  charged 
three  persons  with  playing  at  a  game 
of  cards  at  a  public  place,  it  was  held 
that  the  same  was  not  supported  by 
evidence  that  two  of  the  defendants 
played  together  at  the  game  and  that 
the  third  defendant  played  at   another 
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2.  Gaming  —  a.  GENERALLY.  —  No  fixed  form  of  indictment 
can  be  laid  down  for  this  offense.  The  several  statutes  through- 
out the  United  States  being  so  dissimilar,  it  is  necessary  in  all 
cases  to  look  to  the  terms  of  the  particular  statute  under  which 
the  indictment  is  drawn,  enough  being  alleged  to  bring  the 
offense  fairly  within  the  terms  of  the  statute  as  laid  down.*  It  is 
generally  sufficient  to  allege  that  the  defendant  did  bet,  play,  or 
gamble  at  some  game  prohibited  by  the  statute.* 


game  with  persons  not  indicted,  the 
two  games  being  separate  and  distinct 
and  at  different  tables.  Lindsey  v. 
State,  48  Ala.  169. 

Joint  Fine.  —  Where  two  are  jointly 
indicted  for  permitting  gaming  in  their 
house,  and  the  jury  assess  a  fine  upon 
them  jointly,  a  joint  judgment  may  be 
rendered  upon  the  verdict.  Barada  v. 
State,' 13  Mo.  94. 

1.  Short  V.  State,  23  Tex.  App.  312; 
Rosson  V.  State,  92  Ala.  76;  Graham  i". 
State,  I  Ark.  171;  Roberts  v.  State,  32 
Ohio  St.  171. 

Under  the  specific  forms  of  the  offense 
thus  set  out  only  a  general  treatment 
is  sought  to  be  given.  For  particular 
allegations,  see  infra,  VI.  Description 
of  Game;  IX.  Alleging  Place. 

Alabama.  —  Under  the  Alabama  stat- 
ute the  indictment  must  allege  an  act 
of  playing  cards  in  some  of  the  places 
named  in  the  statute.  Unless  both  of 
these  elements  enter  into  the  charge 
alleged,  the  accused  cannot  be  con- 
victed. Phillips  V.  State,  51  Ala.  21. 
See  also  Burnett  v.  State,  30  Ala.  19. 

There  is  no  necessity  of  alleging  to 
whom  the  building  belonged  in  which 
the  gambling  was  committed.  State 
V.  Atkyns,  i  Ala.  180. 

Florida.  —  An  indictment  under  the 
Florida  statute  is  sufficient  which 
charges  that  the  defendant  and  others 
(naming  them),  on  a  certain  date  and 
place,  did  unlawfully  engage  in  a  game 
of  cards  for  money,  which  said  game  of 
cards  was  then  and  there  a  game  of 
chance.     Jackson  v.  State,  26  Fla.  510. 

Indiana.  —  Under  §  2081,  R.  S.  1881, 
an  indictment  charging,  in  substance, 
that  the  defendant  did  unlawfully  play 
for  money,  to  wit,  ten  cents,  at  and 
upon  a  certain  game  of  pool,  played  by 
him  with  two  named  persons  upon  a 
billiard  and  pool  table,  and  did  unlaw- 
fully win  from  one  of  such  persons, 
naming  him,  the  sum  of  ten  cents,  etc., 
is  sufllicient.  Middaugh  v.  State,  103 
Ind.  78. 

Uissoori.  —  An  indictment  charging 
9  Encyc.  PI.  &  Pr.  — 49  7 


that  the  defendant  "did  unlawfully  bet 
a  sum  of  money,  to  wit,  fifty  cents,  at 
and  upon  a  game  of  chance,  played  with 
and  by  means  of  half  dollars  and  cracks 
in  the  floor  of  a  house,  which  half 
dollars  and  cracks  were  then  and  there 
a  gambling  device,"  etc.,  was  held 
sufficient.     State  v.  Flack,  24  Mo.  378. 

So  an  indictment  under  the  Missouri 
act  is  not  bad  in  using  the  word 
"  gambling  "  instead  of  "  gaming." 
State  V.  Nelson,  19  Mo.  393. 

Ohio. — An  indictment  under  the 
Ohio  statute  charging  that  the  defend- 
ant "did  unlawfully  play  at  a  certain 
game  called  draw  poker  for  a  sum  of 
money,  to  wit,  for  the  sum  of  six  dollars, 
•by  means  of  a  certain  gaming  device, 
to  wit,  a  pack  of  cards,"  was  held  suffi- 
cient after  a  plea  of  guilty  to  warrant 
sentence  thereon.  Carper  v.  State,  27 
Ohio  St.  572. 

Texas.  —  An  indictment  for  gaming 
which,  after  describing  the  public 
place,  alleged  that  the  defendant  "did, 
then  and  there,  in  the  house  aforesaid, 
play  at  a  game  with  cards  with  one  A, 
upon  the  result  of  which  said  game  a 
sum  of  money  was  then  and  there  bet, 
to  wit,  the  sum  of  five  cents,  contrary," 
etc.,  substantially  follows  the  language 
of  the  statute,  and  is  sufficient  without 
a  further  averment  that  the  defendant 
bet  the  money,  or  knew  that  any  was 
bet.     State  v.  Ward,  9  Tex.  370. 

2.  See  indictments  in  following  cases; 

Alabama.  —  Tolbert  e/.  State,  87  Ala. 
27;  Rosson  V.  State,  92  Ala.  76;  Drey- 
fus V.  State,  83  Ala.  54. 

Arkansas.  —  Graham  v.  State,  i  Ark. 
171. 

Georgia.  —  Wingard  v.  State,  13  Ga. 

396.     . 

Indiana.  —  Mount    v.    State,    7    Ind. 

654- 

North  Carolina.  —  Slate  v.  Taylor, 
III  N.  Car.  680. 

Ohio.  —  Carper  v.  State,  27  Ohio  St. 
572;  Davis  V.  State,  7  Ohio,  pt.  i.,  204; 
Roberts  v.  State,  32  Ohio  St.  171. 

Texas.  —  Blair  v.  State,  32  Tex.  474; 
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Several  Betting.  —  Where  a  number  of  persons  are  charged  with 
betting  at  a  game  in  which  all  the  players  bet  or  wager  against 
the  "bank"  or  dealer,  such  as  faro  or  any  other  game  of  like 
nature,  it  is  proper  to  charge  that  they  severally  bet.* 

b.  Betting  at  Gaming  Table.  —  Where  the  defendant  is 
accused  of  betting  at  a  gaming  table  or  device  not  named  in  the 
statute  the  indictment  should  charge  that  the  same  was  kept  or 
exhibited  for  the  purpose  of  gaming,*  but  where  such  game  or 
device  is  prohibited  eo  nomine  by  the  statute  no  such  allegation 
is  necessary.' 

3.  Keeping  Gkiming  Table  —  a.  Generally.  —  Under  this  form 
of  indictment  it  is  sufficient  to  allege  that  the  defendant  suffered 
a  gaming  table,  called  a  faro  bank,  to  be  carried  on  and  exhibited,*. 


Short  V.  State.  23  Tex.  App.  312;  Grant 
V.  State,  33  Tex.  Crim.  Rep.  527;  Mc- 
Kissick  V.  State,  2  Tex.  356;  State  v. 
Ward,  9  Tex.  370:  Thompson  v.  State, 
(Tex.  Crim.  App.  1894)  28  S.  W.  Rep. 
684;  Wardlow  v.  State,  18  Tex.  App. 
356;  Booth  V.  State,  26  Tex.  203;  State 
V.  Prewitt,  10  Tex.  310;  State  v.  Kelly, 
24  Tex.  1S2;  Tate  v.  State,  21  Tex.  202. 

An  indictment  which  charged  that 
the  defendant  "  unlawfully  did  bet  at 
a  faro  bank,  the  said  faro  bank  being 
then  and  there  kept  and  exhibited  for 
the  purpose  of  gaming,"  was  held  to  be 
sufl5ciently  certain  Blair  v.  State,  32 
Tex.  474. 

And  so  an  allegation  that  the  de- 
fendant bet  and  wagered  at  "  a  certain 
faro  bank  "  was  held  sufficient  where 
faro  was  one  of  the  games  specifically 
denounced  by  the  statute.  Short  v. 
State,  23  Tex.  App.  312. 

Upon  an  indictment  for  playing  at  a 
certain  game  with  cards  at  which 
money  was  bet,  it  is  not  necessary  to 
allege  that  the  defendant  bet  money  or 
knew  that  the  same  was  bet.  Reeves 
V.  State,  9  Tex.  447. 

An  objection  that  the  indictment 
charged  the  defendant  with  playing 
"  a  game  of  cards  "  instead  of  "  a  game 
with  cards  "  was  held  not  worthy  of 
serious  consideration.  State  v.  Shult, 
41  Tex.  548. 

An  indictment  for  playing  cards 
which  alleged  that  money  was  bet  on 
the  result  of  the  game  was  held  to 
be  good,  although  it  omitted  to  allege 
that  the  defendant  bet  the  money  so 
wagered.     State   v.   Ward,  9  Tex.  370. 

Under  the  Kansas  Statute  making  it 
unlawful  to  bet  upon  a  gambling  device 
or  on  any  game  played  by  means  of 
such  gambling  device,  an  indictment 


charging  that  the  defendant  played 
cards  for  money  is  deficient  in  that  it 
does  not  allege  that  the  defendant  bet 
on  said  cards  or  that  said  cards  are  a 
gambling  device,  and  such  indictment 
should  be  quashed.  State  v.  Stillwell. 
16  Kan.  24. 

1.  Johnson  v.  State,  13  Ark.  684.  The 
court  held,  however,  in  this  case,  that 
it  would  not  encourage  the  joinder  of 
persons  severally  committing  the  same 
species  of  offense,  as  it  might  produce 
inconvenience. 

Where  an  indictment  charges  several 
persons  with  jointly  betting  at  a  faro 
bank,  the  proof  must  correspond  with 
the  allegations,  and  show  that  all  the 
persons  named  were  concerned  in  the 
betting.  Johnson  v.  State,  13  Ark. 
684;  Barkman  v.  State,  13  Ark.  704. 

Where  several  persons  are  jointly  in- 
dicted for  betting  at  a  faro  bank,  and 
the  evidence  shows  that  one  of  them 
only  was  engaged  in  the  betting,  he 
may  be  convicted  and  the  others  ac- 
quitted.    Ward  V.  State,  22  Ala.  16. 

2.  Wardlow  v.  State,  18  Tex.  App. 
356;  Negro  Ben  v.  State,  9  Tex.  App. 
107;  Crow  V.  State,  6  Tex.  334;  Ran- 
dolph V.  State,  9  Tex.  521;  Anderson 
V.  State,  9  Tex.  App.  177;  Booth  v. 
Sta^te,  26  Tex.  203;  State  v.  Blair,  41 
Tex.  30. 

3.  Booth  V.  State,  26  Tex.  203;  State 
V.  Blair,  41  Tex.  30;  State  v.  Burton. 
25  Tex.  420;  Anderson  v.  State,  9  Tex. 
App.  177. 

4.  Clark  v.  State,  19  Ala.  552;  Pusey 
V.  Com.,  (Ky.  1886)  i  S.  W.  Rep.  482. 
See  also  State  v.  Wilson,  9  Wash.  16. 

Faro  —  "Bank."  —  Indictment  under 
the  first  section  of  \h^  Arkansas  Gaming 
Act,  charging  that  the  defendant  "  un- 
lawfully kept  and  exhibited  a  certain 
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or  "did  then  and  there  unlawfully  keep  and  exhibit,  for  the  pur- 
pose of  gaming,  a  gaming  table  and  bank."  * 

b.  Needless  Allegations  —  Purpose  ofoaming.  —  If  one  of  the 
games  or  gaming  tables  named  in  the  statute,  as,  for  instance,  faro, 
monte,  or  the  like,  be  also  named  in  the  indictment,  there  is  no 
necessity  of  further  alleging  that  the  same  was  exhibited  for  the 
purpose  of  gaming,  for  that  will  be  a  matter  of  legal  inference.* 
But  where  a  game  or  gaming  table  named  in  the  statute  is  not 


gaming  table,  commonly  called  faro." 
is  sufficient  without  the  use  of  the  word 
bank,  but  it  would  be  otherwise  in  a 
count  charging  the  defendant  with 
keeping  and  exhibiting  a  "  common 
gaming  table,"  giving  it  no  name,  etc. 
Brown  v.  State,  lo  Ark.  607. 

1.  Perkins  w.  State,  (Tex.  Crim.  App. 
1895)  33  S.  W.  Rep.  341;  Parker  v. 
^tate.  13  Tex.  App.  213 ;  Adams  v.  State, 
(Tex.  Crim.  App.  1895)  29  S.  W.  Rep. 
384;  People  V.  Sponsler,  i  Dakota  277; 
People  V.  Wambole,  i  Dakota  289;  App 
V.  itate,  90  Ind.  73;  Keith  71.  State,  90 
Ind.  8g.  See  also  Pemberton  v.  State, 
85  Ind.  507;  State  !».  Whitworth,  8  Port. 
(Ala.)  434. 

Billiard  Table.  — An  indictment  charg- 
ing that  defendant  "  did  unlawfully 
keep,  for  the  purpose  of  gaming,  a 
table  resembling  a  billiard  table,"  suffi- 
ciently describes  an  offense  ;  the  words 
"  resembling  a  billiard  table  "  being 
considered  surplusage.  Longworth  v. 
State,  41  Tex.  508. 

Dice.  —  Under  the  Delaware  Rev. 
Code  of  1S74,  p.  786,  an  indictment 
charging  the  defendant  with  "  unlaw- 
fully keeping  and  exhibiting  a  sweat 
cloth  on  which  dice  were  played  for 
money,"  was  held  sufficient,  and  there 
was  no  need  of  a  further  allegation 
that  the  same  was  a  game  of  chance. 
State  V.  Norton,  9  Houst.  (Del.)  586. 

Keno.  —  An  indictment  alleging  that 
certain  persons,  naming  them,  did  un- 
lawfully keep  and  exhibit  for  game  a 
certain  gaming  device,  commonly 
known  as  "  keno  "  in  the  city  of  Cin- 
cinnati, contrary  to  the  form  of  the 
statute,  etc.,  is  sufficient  under  section  8 
of  the  Ohio  statute,  without  the  further 
allegation  that  the  same  was  kept  for 
the  gain  of  money  or  valuable  security. 
Davis  V.  State,  32  Ohio  St.  24. 

Duplicity.  —  An  indictment  charging 
that  the  defendant  "  did /r^^w^w/ and 
keep  a  gaming  table,  commonly  known 
as  monte,  at  which  said  gaming  table 
the  said,  etc.,  did  then  and  there  play 
with  cards  the  said  game,  commonly, 


etc.,  with  various  persons  then  and 
there  being,  whose  names  are  to  the 
grand  jurors  aforesaid  unknown,"  etc. 
alleges  but  one  offense,  that  of  keeping 
a  gamingtable,  and  cannot  be  quashed 
for  duplicity.  Territory  v.  Copely,  i 
N.  Mex.  571. 

So  an  indictment  charging  that  the 
defendant  did  "  unlawfully  set  up,  ex- 
hibit, and  keep  for  himself  and  an- 
other, a  faro  bank,"  was  held  not  de- 
murrable for  duplicity.  Vowells  v. 
Com.,  84  Ky.  52. 

Aiding  in  Setting  Up  Gaming  Table.  — 
Where  a  separate  offense  is  created  by 
statute,  providing  for  the  punishment 
of  any  person  aiding  and  assisting  in 
setting  up  a  machine  used  for  betting, 
it  is  necessary  that  the  indictment 
should  clearly  allege  facts  that  show 
that  the  machine  was  set  up  and  that 
the  offense  was  one  contemplated  by 
the  statute.  Com.  v.  Lansdale,  (Ky. 
1896)  34  S.  W.  Rep.  17. 

2.  State  V.  Whitworth,  8  Port.  (Ala.) 
434;  State  V.  Holland,  22  Ark.  242; 
Wardlow  v.  State,  18  Tex.  App.  356; 
Booth  V.  State,  26  Tex.  203;  Com.  v. 
Monarch,  6  Bush  (Ky.)  301.  See  also 
Leath  v.  Com.,  32  Gratt.  (Va.)  873. 

So,  also,  it  is  not  essential  to  the 
validity  of  an  indictment  for  keeping  a 
faro  bank  to  aver  that  it  was  exhibited 
causa  lucri.  State  v.  Holland,  22  Ark. 
242;  Leath  z*.  Com.,  32  Gratt.  (Va.)  873. 
See  also  Com.  v.  Colton,  8  Gray  (Mass.) 
488. 

Faro  Bank.  —  In  State  v.  Wilson,  9 
Wash.  16,  it  was  held  that  an  informa- 
tion charging  the  defendant  in  the  lan- 
guage of  the  statute  with  conducting  a 
game  of  faio,  was  sufficient  without 
describing  the  offense  under  the  pro- 
visions of  Penal  Code,  §  140,  since  the 
offense  was  so  fully  individuated  by 
the  statute  that  the  defendant  had 
proper  notice  of  what  offense  he  was 
charged  with  from  the  mere  adoption 
of  the  statutory  term.  See  also  Wad- 
dell  V.  Com.,  84  Ky.  276;  Com.  v. 
Monarch,  6  Bush.  (Ky.)  301. 
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named  in  the  indictment,  facts  must  be  stated  which  show  that 
the  gaming  table  so  set  out  is  within  the  contemplation  of  the 
statute.* 

Game  Flayed.  —  It  is  not  necessary  to  allege  that  any  game  was 
played,*  or  that  it  was  an  ordinary  game  for  betting  or  hazard.' 

Penon  Exhibiting  Table.  —  So  it  is  unnecessary  to  allege  the  name 
of  the  person  by  whom  the  table  was  exhibited,'*  or  that  he  con- 
ducted the  game  as  owner  or  employee.* 

Plaoe  of  Keeping. —  So  the  indictment  need  not  describe  the  par- 
ticular building  or  precise  spot  in  which  the  apparatus  was  kept, 
if  the  county  and  state  are  properly  named.* 

4.  Keeping  Gambling  Honse  —  a.  Generally.  —  The  usual 
form  of  such  indictment  is  that  the  defendant  at  a  certain  time 
and  place  did,  for  gambling  purposes,  then  and  there  keep  a 
certain   place,  to  wit,  a  certain  room  for  gambling,  etc.,''  or  that 


1.  Billiard  Table.  —  State  v.  Johnson, 
41  Tex.  504;  Carr  v.  State,  50  Ind.  178. 
And  see  Holt  v.  Com.,  2  Bush  (Ky.)  33. 

Keno  Table.  —  Com.  v.  Monarch,  6 
Bush  (Ky.)  298. 

"Crap  Board,"  —  Jones f.  Com.,  (Ky. 
1887)  3  S.  W.  Rep.  128. 

Pool  Table.  —  Longenotti  v.  State,  22 
Te.x.  App.  61. 

Banking  Game.  —  An  information 
charging  the  defendant  with  conduct- 
ing a  banking  game  for  money,  under  a 
statute  which  requires  that  in  ofder  to 
constitute  the  offense  it  shall  be 
playjtl  for  money,  was  held  to  charge 
no  offense.     People  v.  Carroll,  80  Cal. 

153- 

2.  State  V.  Scaggs,  33  Mo.  92;  State 
V.  Thomas,  50  Ind.  292;  State  v. 
Beedlcs,  50  Ind.  294.  See  also  McAlpin 
V.  State,  3  Ind.  567. 

3.  Com.  V.  Monarch,  6  Bush  (Ky.) 
301. 

4.  Clark  v.  State,  19  Ala.  552. 

6.  People  r.  Sam  Lung,  70  Cal.  515. 

6.  Keith  v.  State,  90  Ind.  89:  App  v. 
State,  90  Ind.  73;  Dohme  v.  State,  68 
Ga.  339;  People  v.  Saviers,  14  Cal.  29. 

In  Keith  v.  State,  90  Ind.  89,  the 
court  said:  "  The  statute  does  not 
make  any  particular  place  or  locality 
an  ingredient  of  the  offense,  nor  can 
any  judgment  rendered  upon  a  convic- 
tion have  reference  to  any  particular 
place  or  locality." 

Where  the  indictment  charged  that 
the  table  was  exhibited  in  the  "  city  of 
Denton  "  it  was  held  that  the  state  was 
bound  to  prove  the  allegation  as  made, 
although  the  indictment  might  have 
alleged  that  the  gaming  table  was  ex- 


hibited in  Denton  county,  and  it  was 
held  that  the  allegation  as  made  was 
not  supported  by  evidence  that  the  table 
was  exhibited  "  over  Paschall's  sa- 
loon "  in  Denton  county.  Withers  v. 
State,  21  Tex.  App.  210. 

7.  Wheeler  v.  State,  42  Md.  563; 
Padgett  V.  State,  68  Ind.  46;  State  v. 
Crowder,  39  Tex.  47. 

In  State  v.  Bullion,  42  Tex.  77,  the 
indictment  charged  that  the  defendant 
"  did  unlawfully  and  knowingly  keep 
a  room  in  the  Star  Hotel  to  be  used  for 
gambling,  and  did  knowingly  permit 
said  room  to  be  used  and  occupied  for 
gambling."  Upon  exceptions  the  in- 
dictment was  set  aside,  the  court  hold- 
ing that  the  word  "gambling,"  as  used 
in  the  indictment,  was  too  general,  and 
not  sufficient  either  under  the  article  of 
the  code  for  permitting  illegal  gaming 
(Pas.  Dig.,  art.  2055),  or  for  renting  a 
room  or  house  for  such  purpose  (Id., 
art.  2056).  Overruling  S\.a,\.G  v.  Crowder, 
39  Tex.  47. 

Common  Nuisance  —  Massachusetts.  — 
Where  it  is  provided  by  statute  that 
such  gaming  houses  shall  be  deemed  a 
common  nuisance  it  is  sufficient  for  the 
complaint  or  indictment  to  allege  the 
maintenance  of  a  common  nuisance,  to 
wit,  a  tenement,  etc.,  resorted  to  for 
illegal  gaming.  Com.  v.  Baker,  155 
Mass.  287.  See  also  Com.  v.  Taylor, 
14  Gray  (Mass.)  26;  Com.  v.  Gourdier, 
14  Gray  (Mass.)  390.  The  averment 
that  people  resorted  there  for  the  pur- 
pose of  illegal  gaming  is  necessary,  and 
the  mere  allegation  that  the  defendant 
maintained  a  tenement  used  for  ille- 
gal gaming  does  not  charge  the  offense 
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the  defendant  kept  a  tenement  resorted  to  for  the  purpose  of 
illegal  gaming.* 

Gambling  Permitted.  —  It  must  be  charged  in  direct  terms  that 
gaming  was  permitted  by  the  defendant.' 

Actual  Gambling.  —  But  it  is  not  necessary  to  allege  that  any 
gambling  had  actually  taken  place.' 

b.  Needless  Allegations  —  Descriptiona.  —  In  such  indict- 
ments it  is  unnecessary  to  give  a  particular  description  of  the 
house  or  place,*  to  set  forth  the  particular  kind  of  gaming  allowed,* 
or  the  particular  kind  of  gaming  table  kept  by  the  accused.* 

Persons  Resorting.  —  So  it  is  unnecessary  to  allege  that  persons 
actually  did  resort  there  for  the  purpose  of  playing,  or  did  while 
there  play  at  any  unlawful  game,'  or  the  names  of  the  persons 
so  gambling.® 

of    maintaining   a   common    nuisance     Blackf.   (Ind.)   502.     In   the  case    last 


provided  for  by  statute.    Com.  v.  Stahl, 
7  Allen  (Mass.)  304. 

1.  Com.  V.  Edds,  14  Gray  (Mass.)  406; 
Com.  7.  Stowell,  9  Met.  (Mass.)  572; 
Vanderworker  v.  State,  13  Ark.  700; 
State  V.  Pancake,  74  Ind.  15;  State  v. 
Miller,  5  Blackf.  (Ind.)  502. 

Transactions  in  Hoiue.  —  In  Vander- 
worker V.  State,  13  Ark.  700,  it  was 
held  that  a  general  charge  that  the  de- 
fendant kept  and  maintained  a  common 
gambling  house  would  be  sufficient, 
though  a  further  allegation  in  general 
terms  of  what  was  transacted  there  was 
better. 

Sole  or  Principal  Purpose.  —  In  State  v. 
Eaton,  85  Me.  237,  it  was  held  that 
upon  an  indictment  for  keeping  a  place 
resorted  to  for  the  purpose  of  gamliling 
it  was  not  necessary  that  the  prosecu- 
tion should  satisfy  the  jury  that  the 
defendant  kept  the  place  for  the  sole 
purpose  of  gambling,  or  even  for  such 
principal  purpose.   • 

Duplicity.  —  An  indictment  for  keep- 
ing a  gaming  house  is  not  bad  for  charg- 
ing that  the  defendant  kept  and  suf- 
fered his  house  to  be  used  for  gaming, 
etc. ;  otherwise,  if  the  allegation  is  in 
the  disjunctive.  Dormer  v.  State,  2 
Ind.  308. 

2.  Com.  V.  [Crupper,  3  Dana  (Ky.) 
466. 

An  allegation  that  defendant  kept  a 
house  in  which  unlawful  games  at  cards 
were  played  and  permitted  is  not  suffi- 
cient, since  it  might  have  been  without 
his  knowledge  or  permission.  Com.f. 
Crupper,  3  Dana  (Ky.)  466. 

3.  Chase  v.  People.  2  Colo.  509; 
Sowle  V.  State,  11  Ind.  492;  Howard  v. 
State,   64    Ind.    516;  State  v.   Miller,  5 


mentioned  the  court  said:  "The  ob- 
jection urged  against  the  indictment 
is,  that  it  does  not  allege  that  gambling 
had  actually  taken  place  in  the  room 
charged  to  have  been  kept  for  the  pur- 
pose of  gambling.  This  objection  can- 
not be  sustained.  The  offense  created 
by  the  statute  is  the  keeping  or  renting 
a  room,  etc.,  with  the  intention  and 
purpose  that  gambling  shall  be  carried 
on  in  it.  The  intention  is  a  matter  of 
proof;  and  if  that  can  be  established, 
it  is  immaterial  whether  the  prohibited 
establishment  shall  find  customers  or 
not."  See  also  Howard  v.  State,  64 
Ind.  519. 

4.  State  V.  Prescott,  33  N.  H.  212. 

5.  Vanderworker  v.  State,  13  Ark. 
700;  Wheeler  z/.  State,  42  Md.  563;  State 
V.  Howe,  100  N.  Car.  449;  Com.  v. 
Edds,  14  Gray  (Mass.)  406;  State  v. 
Prescott,  33  N.  H.  212.  See  also  State 
V.  Pancake,  74  Ind.  15. 

In  State  v.  Miller.  5  Blackf.  (Ind.) 
502.  it  was  held  that  an  indictment 
under  the  Indiana  statute  of  1838, 
charging  that  the  defendant  kept  a 
room  to  be  used  and  occupied  for 
gambling,  was  sufficient  without  a 
further  allegation  that  gambling  had 
actually  taken  place  in  the  room. 

6.  Wheeler  v.  State,  42  Md.  563. 

In  State  v.  Scaggs,  33  Mo.  92,  which 
was  an  indictment  for  permitting  a 
gambling  device  to  be  used  for  the 
purpose  of  gambling  in  the  house  of 
the  defendant,  it  was  held  unnecessary 
to  aver  the  actual  using  of  the  device 
by  persons  engaged  in  the  playing. 

7.  Com.  V.  Stowell,  9  Met.  (Mass.) 
572. 

8.  Chase    v.    People,    2    Colo.    509; 
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TJnlawfolly  —  Feloniously.  —  The  use  of  such  terms  in  the  indictment 
is  unnecessary  unless  the  same  are  employed  in  the  statute,*  and 
where  improperly  used  they  may  be  rejected  as  surplusage.* 

c.  Averment  of  Guilty  Knowledge.  —  An  averment  that 
the  defendant  wilfully  and  unlawfully  allowed  gambling  in  a  room 
under  his  control  avers  a  knowledge  that  money  was  played  for.' 
And  where  the  tenement  is  entirely  under  his  control  it  need  not 
be  alleged  that  he  knowingly  permitted  the  game  to  be  played.* 

5.  Permitting  Gaming  on  Premises  —  a.  Generally.  —  The 
general  form  of  indictment  for  this  offense  is  somewhat  similar  to 
that  of  keeping  a  gambling  house.*  The  usual  form  of  indict- 
ment is,  that  the  said  defendant  did  then  and  there  knowingly 
keep  and  suffer  his  house,  or  a  house  under  his  control,  to  be 
used  for  the  purpose  of  gambling,®  or  did  suffer  a  gambling  device 


Com.  V.  Crupper,  3  Dana  (Ky.)  466; 
Montec  v.  Com.,  3  J.  J.  Marsh.  (Ky.) 
133;  State  V.  Wilson,  9  Wash.  16.  See 
also  Clark  v.  State,  19  Ala.  552;  Rex  v. 
Taylor.  3  B.  &  C.  502,  10  E.  C.  L. 
166. 

So  in  Padgett  v.  State,  68  Ind.  46,  it 
was  held  sufficient  to  allege  that  the 
defendant  did  then  and  there  unlaw- 
fully suffer  A  and  B,  and  "divers  other 
persons  to  the  grand  jurors  unknown, 
to  play  at  a  certain  game  of  cards  called 
poker,  for  money  and  other  articles  of 
value."  See  also  Crawford  v.  State,  33 
Ind.  304. 

1.  State  V.  Howe,  100  N.  Car.  449; 
People  V.  Beatty,  14  Cal.  566. 

Where,  however,  the  indictment  did 
not  state  the  acts  of  the  defendant 
which  rendered  the  keeping  of  the 
gaming  table  unlawful,  the  same  was 
held  defective.  Rawls  v.  State,  70 
Miss.  739. 

2.  State  V.  Crummey,  17  Minn.  72. 

3.  State  V.  Cure,  7  Iowa  479. 

See  State  v.  Ellis,  4  Mo.  474,  where 
it  was  held  unnecessary  to  allege  by 
whose  permission  the  gambling  was 
done,  the  proprietor  of  the  house  being 
responsible. 

4.  Stringfellow  v.  State,  (Tex.  Crim. 
App.  1893)  23  S.  W.  Rep.  893. 

In  Soby  v.  People.  31  111.  App.  242, 
it  was  held  that  a  guilty  intention  was 
sufficiently  shown  where  the  keeper  of 
a  place  where  "  options  "  and  "  fu- 
tures "  were  sold  allowed  such  transac- 
tions to  be  had  there,  whether  he  was 
interested  in  them  or  no. 

Where  the  indictment  averred  the 
setting  up  of  a  tenpin  alley  at  which 
the  owner  permitted  games  to  be 
played  for  money  in  which  he  engaged. 


it  was  held  that  it  might  reasonably  be 
inferred  that  he  knew  not  only  of  the 
setting  up  of  such  contrivance,  but  also 
of  the  betting,  and  that  an  indictment 
stating  such  facts  was  sufficient  to  show 
a  violation  of  the  statute.  Com.  v. 
Fraize,  $  Bush  (Ky.)  325. 

Possession  —  Occupancy.  —  The  charge 
of  keeping  a  house  is  equivalent  to 
having  it  in  possession  or  occupying 
it.  Stoltz  V.  f'eople,  5  111.  168.  See 
also  State  v.  Middleton,  11  Iowa  246. 
And  so  an  indictment  for  keeping  a 
gambling  house  is  not  bad  for  alleging 
that  the  defendant  keptrt  house  instead 
of  his  house  for  gaming,  even  where 
the  term  "  his  "  is  used  in  the  statute. 
State  V.  Hubbard,  3  Ind.  530;  Hamil- 
ton V.  State,  75  Ind.  586. 

6.  See  supra,  IV.  4.  Keeping  Gam- 
bling House. 

In  People  v.  Wiethoff,  100  Mich.  393, 
it  was  held  that  an  information  charge 
ing  that  the  accused  "  did  knowingly 
suffer  a  gaming  room  and  gaming  table 
to  be  kept,  and  maintained  and  played 
on  premises  occupied  and  controlled 
by  him  *  *  *  contrary  to  the  form 
of  the  statute,"  was  defective  in  that  it 
did  not  charge  that  the  gaming  room 
and  table  suffered  to  be  kept  were 
maintained  for  hire,  gain,  or   reward. 

6.  State  V.  Staker,  3  Ind.  570;  Mc- 
Alpin  V.  State,  3  Ind.  567. 

An  indictment  under  the  loiva  statute 
is  sufficient  which  alleges  that  the 
defendant  "  did  keep  a  house,  shop, 
and  place,  under  his  care  and  control,  in 
which  said  house,  shop,  and  place  he 
did  permit  and  suffer  divers  persons, 
to  the  jurors  unknown,  to  play  at  cards, 
dice,  dominoes,  and  other  games,  for 
money,  cigars,  beer,  and  other  things, 
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to  be  set  up  and  used  in  his  house,  at  which  a  game  of  chance 
called  "  loto  "  was  played,  etc.* 

b.  Renting  House  for  Gaming  Purposes.  —  Where  the 
indictment  charges  the  defendant  with  renting  a  house  to  be  used 
and  occupied  for  gaming,  it  is  sufficient  if  it  follows  the  language 
of  the  statute,  and  the  name  of  the  person  to  whom  the  room  in 
question  was  rented  need  not  be  averred.*  The  allegations  of 
the  indictment  for  this  offense  are  in  most  respects  similar  to 
those  for  keeping  a  gambling  house,  but  in  each  case  the  particu- 
lar terms  of  the  statute  should  be  consulted.' 


contrary  to  the  form  of  the  statute." 
State  V.  Kaufman,  59  Iowa  273. 

An  indictment  under  art.  365  of  the 
Texas  Penal  Code,  as  amended  by  act 
approved  March  15,  1881,  is  sufficient 
which  charges  the  defendant  with 
"  unlawfully  permitting  a  game  with 
dice  to  be  played  and  bet  at  in  a 
house  under  his  control,  the  said  house 
being  then  and  there  a. public  place,  to 
wit,  a  house  for  retailing  spirituous 
liquors."  Robinson  v.  State,  24  Tex. 
App.  4. 

1.  Lowry  v.  State,  i  Mo.  724;  State  z/. 
Foster,  2  Mo.  210. 

*'  Cards."  —  An  indictment  against  an 
innkeeper  for  suffering  persons  "  to 
play  at  cards  and  other  unlawful 
games"  is  sufficiently  certain,  the 
word  "  cards  "  being  used  in  the  stat- 
ute as  the  name  of  a  game;  the  words 
"  other  unlawful  games  "  being  held 
surplusage.  Com.  v.  Bolkom,  3  Pick. 
(Mass.)  281. 

An  indictment  is  sufficient  under  the 
Missouri  Rev.  Stat.  1879,  §  1549,  which 
charges  the  defendant  with  permitting 
"  a  certain  table  and  gambling  device 
called  a  pack  of  cards,"  to  be  used  in  a 
building  under  his  control.  State  v. 
Dyson,  39  Mo.  App.  297. 

2.  Kleespies  v.  State,  106  Ind.  383; 
Fisher  v.  State,  2  Ind.  App.  365. 

Officers  and  Directors  of  Agricnltnral 
Societies.  —  Where  an  indictment  is 
brought  against  the  officers  and  direc- 
tors of  an  agricultural  society  for  rent- 
ing or  leasing  a  portion  of  the  grounds 
used  and  occupied  by  such  society,  for 
the  purpose  of  unlawful  gaming,  the 
indictment  should  slate  enough  to  con- 
stitute an  offense  under  the  provisions 
of  the  act  relating  to  such  offense. 
State  V.  Johnson,  115  Ind.  467;  State  v. 
Darroch,  12  Ind.  App.  527. 

An  indictment  was  held  sufficient 
which  charged  in  substance  that  A, 
while   acting    as    superintendent    and 


director  of  a  certain  fair,  did,  on  a  cer- 
tain day,  unlawfully  lease  and  rent  a 
portion  of  the  premises  used  and  occu- 
pied by  said  fair  to  one  B,  to  be  used 
and  occupied  with  apparatus,  books, 
and  other  devices  for  the  purpose  of 
recording  and  registering  bets  and  sell- 
ing pools  upon  result  of  races.  State 
V.  Howard,  9  Ind.  App.  635. 

An  indictment  which  charged  that 
the  defendants  were  officers  of  an  agri- 
cultural society  was  held  not  defective 
for  not  alleging  that  such  society  was 
a  county  fair,  agricultural  society,  or 
joint  stock  association.  State  v.  John- 
son, 115  Ind.  467. 

So,  where  the  indictment  charged 
the  defendants  as  "  officers,  managers, 
and  directors,"  it  was  held  sufficient, 
although  the  penalty  was  imposed  upon 
any  "  officer  or  officers,"  and  managers 
and  directors  were  not  mentioned. 
State  V.  Johnson,  115  Ind.  467. 

3.  Betailer  of  Spirituous  Liquors.  —  An 
indictment  against  a  retailer  of  spiritu- 
ous liquors,  for  permitting  gaming  in 
his  house,  should  charge  that  the  de- 
fendant was  a  licensed  retailer  of  spir- 
ituous liquors.  State  v.  Kennedy,  i 
Ala.  31. 

Innkeeper  —  Coffee-house  Keeper.  — 
Upon  an  indictment  against  an  inn- 
keeper for  suffering  persons  to  play 
cards  in  his  house,  it  is  not  sufficient  to 
allege,  that  he  was  duly  licensed,  but  it 
must  be  directly  averred  that  he  kept 
an  inn.  Com.  v.  Bolkom,  3  Pick. 
(Mass.)  281. 

So,  upon  an  indictment  against  a 
coffee-house  keeper  for  allowing  gam- 
ing to  be  carried  on  in  his  house,  it  is 
sufficient  to  aver  that  he  was  a  coffee- 
house keeper  without  averring  that  he 
was  licensed.  Buford  v.  Com.,  14  B. 
Mon.  (Ky.)  20. 

Hire,  Gain,  or  Beward.  —  Under  Michi- 
gan statute  (How.  Anno.  Stat.,  §  2029), 
providing  for  the  punishment  of  any 
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V.  Names  of  Pebsons  Playing  —  1.  Generally.  —  It  is  very  diffi- 
cult to  lay  down  any  fixed  rule  stating  the  law  on  this  question. 
The  statutory  requirements  should  be  consulted  in  all  cases,  as 
the  various  statutes  and  particular  sections  thereof  differ  in  their 
requirements  in  this  regard.*  It  may  be  stated,  however,  as  a 
general  rule,  that  unless  so  required  by  the  terms  of  the  statute 
under  which  the  indictment  is  drawn,  it  is  unnecessary  to  state 
the  names  of  the  persons  with  whom  the  defendant  played.* 


person  who  shall,  "  for  hire,  gain,  or  re- 
ward," keep  a  gaming  room  or  table, 
etc.,  or  who  shall  knowingly  suffer  a 
gaming  table  or  room  to  be  kept  on  his 
premises,  it  was  held  that  an  informa- 
tion charging  him  with  suffering  such 
room  or  table  to  be  kept  on  his  prem- 
ises must  charge  that  it  was  done  for 
hire,  gain,  or  reward.  People  v.  Wie- 
thoff,  loo  Mich.  393. 

1.  Mr.  Bishop,  in  his  work  on  Statu- 
tory Crimes  (2d  ed.),  p.  515,  §  894, 
states  that  by  the  better  opinion  the 
name  of  third  persons  playing  should 
be  stated,  and  in  support  of  this  propo- 
sition cites  many  cases.  The  cases 
cited,  however,  are  for  the  most  part 
prosecutions  for  allowing  or  permitting 
minors  to  play,  or  indictments  drawn 
under  particular  sections  of  statutes 
requiring  the  names  of  third  persons  to 
be  stated.  The  learned  author  goes 
further  and  says,  however:  "  But,  on 
principle,  where  the  transaction  is 
otherwise  identified,  or  where  the  play- 
ing is  not  of  the  essence  of  the  offense, 
the  giving  of  the  players'  names  should 
not  be  deemed  important."  This  seems 
to  be  the  correct  rule,  but,  as  has  been 
advised,  the  statute  should  in  all  in- 
stances be  consulted. 

2.  A~rkansas.  —  Goodman  v.  State,  41 
Ark.  228;  Orr  v.  State,  18  Ark.  540; 
Medlock  v.  State,  18  Ark.  363. 

Colorado.  —  Chase  v.  People,  2  Colo. 

509- 

Georgia.  —  Hinton  v.  State,  68  Ga. 
322. 

Illinois.  —  Green  v.  People,  21  111. 
125. 

Indiana.  —  Dormer  v.  State,  2  Ind. 
308;  Carpenter  v.  State,  14  Ind.  109; 
Winemiller  t/.  State,  11  Ind.  516;  State 
V.  Beedles,  50  Ind.  294;  State  v. 
Thomas,  50  Ind.  292;  State  v.  Pancake, 
74  Ind.  15;  Jessup  v.  State,  14  Ind. 
App.  230. 

Massachusetts.  —  Com.  !».  Swain,  160 
Mass.  354. 

Minnesota.  —  State  v.  Crummey,  17 
Minn.  72. 


Ohio.  —  Roberts  v.  State,  32  Ohio  St. 
171. 

Oregon.  —  State  v.  Light,  17  Oregon 
358. 

Tennessee.  —  State  v.  McBride,  8 
Humph.  (Tenn.)  66. 

Texas. — Johnson  v.  State,  36  Tex. 
198. 

Washington.  —  Foster  v.  Territory,  i 
Wash.  411  [distinguishing  Davis  v. 
State,  7  Ohio,  pt.  i.  204;  State  v. 
Beedles,  50  Ind.  294;  State  v.  Prescott, 
33  N.  H.  212];  State  v.  Wilson,  9 
Wash.  16. 

In  Day  v.  State,  27  Tex.  App.  143,  it 
was  held  that  an  indictment  for  playing 
at  a  game  of  dice  need  not  allege  that 
the  defendant  played  the  game  with 
or  bet  at  the  game  with  another. 

Keeping  Oaming  House.  —  An  indict- 
ment for  keeping  a  gaminghouse  need 
not  state  the  names  of  the  persons  who 
played  in  the  house;  and,  if  stated,  it 
is  not  necessary  to  prove  every  name 
alleged.  Dormer  v.  State,  2  Ind.  308; 
State  V.  Pancake,  74  Ind.  15;  Wine- 
miller  V.  State,  II  Ind.  516;  Carpenter 
V.  State,  14  Ind.  109;  State  v.  Thomas, 
50  Ind.  293. 

And  evidence  that  parties  other  than 
those  named  in  the  indictment  did 
game  will  not  constitute  a  variance. 
Winemiller  v.  State,  11  Ind.  516. 

In  State  v.  Wilson,  9  Wash.  19,  the 
court  said:  "  There  is  some  difference 
among  the  authorities  as  to  the  neces- 
sity of  naming  the  person  with  whom 
the  game  was  played,  but  the  belter  con- 
sidered recent  cases  seem  to  hold  that 
it  is  not  necessary  in  charging  offenses 
of  this  kind.  It  is  the  conducting  of 
the  game  as  the  proprietor,  and  not 
the  gambling  with  any  particular  per- 
son, which  the  statute  prohibits.  From 
the  very  nature  of  the  game  it  is  prac- 
tically a  continuing  one,  and  players 
may  change  from  time  to  time  without 
there  having  been  anything  more  than  a 
technical  cessation  of  the  game  during 
the  time  in  which  all  of  the  different  per- 
sons were  engaged  in  playing."     See 
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2.  By  Statute.  —  On  the  other  hand,  it  is  sometimes  required 
by  statute  that  the  indictment  shall  set  out  the  names  of  the 
persons  playing,  or  allege  that  they  are  to  the  grand  jurors 
unknown.* 

The  Apparent  Inconsistency  between  the  various  cases  in  this  regard 
can  be  reconciled  by  the  fact  that  under  certain  sections  of  a  par- 
ticular statute  more  precise  allegations  as  to  the  distinct  offense 
are  required,*  while  in  other  cases  strictness  of  allegation  in  this 
regard  has  been  relaxed  by  statute.' 


also  Foster?/.  Territory,  i  Wash.  411,  in 
which  the  same  point  was  substantially 
decided. 

Keeping  Gaming  Apparatns.  —  In  State 
V.  Thomas,  50  Ind.  293,  the  court  said: 
"  It  is  quite  clear,  we  think,  that,  under 
the  statute,  so  far  as  it  relates  to  the 
keeping  of  gaming  apparatus,  it  is  un- 
necessary to  allege  that  any  game  was 
played  with  or  on  the  apparatus,  and 
hence  unnecessary  to  state  the  name 
of  persons  who  played." 

1.  Arkansas.  —  State  v.  Parnell,  16 
Ark.  507;  Jester  v.  State,  14  Ark.  552; 
Parrott  v.  State,  10  Ark.  574;  Barkman 
V.  State,  13  Ark.  704. 

Florida.  —  Sharp  v.  State,  28  Fla.  357; 
Groner  v.  State,  6  Fla.  39. 

Georgia.  —  Davis  v.  State,  22  Ga.  102. 

Indiana. — Sowle  v.  State,  il  Ind. 
492;  State  V.  Noland,  29  Ind.  212;  But- 
ler V.  State,  5  Blackf.  (Ind.)  280. 

Ohio.  —  Roberts  v.  State,  32  Ohio  St. 
172;  Back  V.  State,  i  Ohio  St.  61; 
Davis  V.  State,  7  Ohio,  pt.  i.  204. 

The  indictment  may  charge  that  the 
keeper  of  a  certain  gambling  house  did 
permit  persons  to  play,  to  the  grand 
jurors  unknown.  Jessup  v.  State,  14 
Ind.  App.  230. 

In  Barkman  v.  State,  13  Ark.  703,  it 
was  held  that  where  the  indictment 
alleged  that  the  names  of  the  persons 
who  played  were  unknown  to  the  grand 
jurors  (which  allegation  was  permissi- 
ble where  this  was  really  the  case,  but 
might  not  be  made  carelessly),  such 
allegation  became  material  when  tra- 
versed by  a  plea  of  not  guilty,  and 
must  be  sustained  by  proof.  See  also 
State  V.  Parnell.  16  Ark.  507. 

In  Davis  v.  State,  7  Ohio,  pt.  i.  204, 
it  was  held  that  to  constitute  a  good  in- 
dictment under  the  ninth  section  of  the 
Ohio  statute  for  suffering  gaming  by 
others,  in  a  house  or  building  in  the 
possession  of  the  defendant,  the  names 
of  the  persons  who  were  suffered  to 
play   must  be   stated.     Followed  Buck 


V.  State,  I  Ohio  St.  61.     Quoted  Roberts 
V.  State,  32  Ohio  St.  172. 

To  constitute  an  indictable  offense, 
under  the  Ohio  statute,  two  different 
acts  must  be  charged  and  proved: 
(i)  That  some  third  parties  were  guilty 
of  violating  the  provisions  against  gam- 
bling; (2)  That  the  party  charged  was 
guilty  of  suffering  or  permitting  such 
unlawful  act  in  his  building  named. 
Good  pleading  would,  therefore,  re- 
quire that  in  such  case  the  indictment 
should  advise  the  accused  of  the 
names  of  the  persons  whom  he  suffered 
or  permitted  to  gamble  on  his  prem- 
ises, in  order  that  a  completed  offense 
be  charged.  Roberts  z.  State,  32  Ohio 
St.  171. 

2.  Parrott  v.  State,  10  Ark.  574; 
Moffatt  V.  State,  11  Ark.  173;.  State  z'. 
Parnell,  16  Ark.  507;  Jester  v.  State, 
14  Ark.  552. 

In  Davis  v.  State,  22  Ga.  102,  it  was 
held  that  the  objection  that  the  indict- 
ment did  not  state  with  whom  it  was 
that  the  accused  played  and  bet  was 
good  upon  demurrer,  since  there  was  a 
statute  in  force  in  the  state  which  pro- 
hibited playing  and  betting  with  cards 
with  negroes,  as  well  as  a  statute  which 
prohibited  playing  and  betting  with 
cards  with  white  persons,  and  the  pun- 
ishment under  the  two  statutes  differed 
in  degree;  hence,  a  verdict  of  guilty 
would  sustain  a  sentence  founded  on 
either. 

8.  Orrw.  State,  18  Ark.  540;  Medlock 
V.  State,  18  Ark.  363;  Drewz/.  Slate,  10 
Ark.  82;  State  v.  Grider,  18  Ark.  300; 
State  V.  Cadle,  19  Ark.  620. 

In  Orr  v.  State,  18  Ark.  540,  it  was 
held  that  the  Act  of  January  22.  1855, 
was  intended  to  dispense  with  the 
necessity  of  stating  in  an  indictment, 
under  the  8th  section,  the  names  of  the 
persons  by  whom  the  game  was  played. , 
See  also  Medlock  v.  State,  18  Ark.  '363; 
Barkman  v.  State,  13  Ark.  704;  Stater. 
Parnell,  16  Ark.  506. 
77  Volume  IX. 


.  Sescriptioa  of  Game. 


GAMING. 


Generally. 


VI  Deschiptioh  OF  Game  —  1.  Generally.  —  It  is  a  settled  rule 
of  pleading,  that  matters  of  description,  when  they  become  essen- 
tial ingredients  of  the  offense,  must  be  alleged  and  proved  ; 
hence  enough  description  of  the  game  must  be  given  to  show 
that  the  offense  is  one  denounced  by  the  statute  under  which  the 
indictment  is  drawn,*  and  a  description  of  the  game  in  the 
language  of  the  act  will  be  sufficient.* 


So,  in  an  indictment  under  section  3 
of  the  Arkansas  Game  Act,  for  bet- 
ting on  any  of  the  games  prohibited  by 
the  first  section,  it  is  not  necessary  to 
allege  that  the  defendant  bet  with  any 
particular  persons.  DreW  v.  State,  10 
Ark.  82;  Stith  v.  State,  13  Ark.  683. 

Flaying  on  Sunday.  —  As  to  the  ne- 
cessity of  such  allegation  in  this  class 
of  cases,  see  Shook  v.  State,  25  Tex. 
App.  345,  and  infra,  XIII.  Flaying  on 
Sunday. 

Flaying  with  Minors.  —  Alexander  v. 
State,  48  Ind.  394;  Zook  v.  State,  47 
Ind.  463;  Danniger  v.  State,  52  Ind. 
326.  See  infra,  XlV.  Permitting  Mi- 
nors to  Play  Billiards. 

1.  In  State  v.  Cadle,  19  Ark.  613,  it 
was  held  that  the  defendant  in  such 
prosecutions  had  no  right  to  demand 
of  the  state  such  a  minute  specification 
of  particulars  as  would  render  the 
prosecution  uncertain  or  more  difficult 
than  necessary,  and  that  although  such 
particularity  might  aid  him  in  his  de- 
fense, yet,  unless  the  offense  was  one 
in  which  common-law  particularity 
was  required,  the  strictness  formerly 
required  would  not  be  insisted  upon. 

In  Lord  t'.  State,  16  N.  H.  325,  which 
w^as  an  indictment  for  keeping  a  com- 
mon gambling  house,  it  was  held  un- 
necessary to  show  that  the  persons 
frequenting  the  house  were  of  the 
character  charged,  or  that  the  games 
played  were  of  the  exact  description 
alleged,  such  matters  of  description 
not  being  material. 

Monte,  —  Where  the  indictment  al- 
leged that  the  defendant  "  did  by 
means  of  '  three  card  monte  '  so  called, 
and  other  forms  and  devices  and  sleight 
of  hand  (a  more  particular  description 
of  which  is  to  the  grand  jury  un- 
known), from  one  A  B,  by  the  use  of 
cards  and  instruments  of  like  char- 
acter (a  more  particular  description  of 
which  is  to  the  grand  jury  unknown), 
feloniously,"  obtain  a  ceitain  sum  of 
money,  it  was  held  that  the  same  was 
not  insuflScient  for  want  of  a  more 
particular    description    of    the    game 


or  tricks.  State  v.  Gray,  29  Minn, 
142. 

Foker.  —  Where  .  the  indictment 
charged  that  the  defendant  "  did  then 
and  there  unlawfully  keep  his  said 
room  and  tenement  to  be  used  for 
gaming,  by  then  and  there  suffering 
and  permitting  [certain  persons  named] 
to  play  at  certain  games  of  cards  called 
poker,  for  money  and  other  articles  of 
value,"  it  was  held  that  this  was  a  suffi- 
cient charge  as  to  keeping  a  gaming 
house' (under  2  Ind.  Rev.  Stat.  1876), 
and  the  allegation  of  the  character  of 
the  game  played  might  be  rejected  as 
surplusage.  State  v.  Pancake,  74 
Ind.  15. 

2.  State  V.  Grider,  18  Ark.  297;  State 
V.  Wilson,  9  Wash.  16. 

In  Montee  v.  Com.,  3  J.  J.  Marsh 
(Ky.)  132,  an  indictment  for  keeping  a 
gaming  table  or  bank,  "a  game  of 
chance  on  a  bank,"  or  "on  a  gaming 
table,"  was  held  a  sufficient  description 
of  the  game. 

Where  the  indictment  charged  that 
the  defendant  bet  a  certain  sum  upon  a 
certain  unlawful  gambling  device  com- 
monly called  a  rafHe,  it  was  held  in- 
sufficient since  it  did  not  describe  an 
offense  within  the  meaning  of  the  stat- 
ute.    Norton  v.  State,  15  Ark.  71. 

So  the  Arkansas  statute  does  not 
embrace  the  game  of  "  rondo,"  and  a 
charge  of  betting  thereon  does  not  con- 
stitute a  common-law  offense.  State 
V.  Hawkins,  15  Ark.  259. 

Indictment  Broader  than  Statute.  —  An 
indictment  under  Mass.  Stat.,  c.  161, 
§  57,  which  charged  the  fraudulently 
obtaining  money  "  by  means  of  a 
game,  device,  sleight  of  hand  and  trick, 
and  by  the  use  of  cards  and  other  im- 
plements, instruments,  and  means," 
was  held  broader  than  the  statute,  and 
in  consequence  was  defective.  Com.  v. 
Parker,  117  Mass.  112. 

Indefinite  Description.  —  An  indict- 
ment which  alleged  that  the  defendant 
carried  on  a  swindling  game  called 
"  twenty-one,"  or  "  top  and  bottom 
dice,"  without  any  further  description, 
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2.  Name  of  Game.  —  As  a  general  rule  it  is  not  necessary  to  state 
the  exact  name  of  the  game  played.*  And  it  is  sufficient  to  allege 
that  the  defendant  "  did  unlawfully  play  or  bet  at  a  certain 
game"  called  "poker,"  etc.;*  but  this  is  not  the  universal  rule, 


was  held  too  indefinite  to  stand.  Har- 
land  V.  Territory.  3  Wash.  Ter.  131. 

1.  Arkansas.  —  Brown  v.  State,  10 
Ark.  607;  Dudney  z*.  State,  22  Ark.  251; 
Barkman  v.  State,  13  Ark.  705. 

Florida.  —  Groner  v.  State,  6  Fla.  39. 

Indiana.  — Webster  z/.  State,  8  Blackf. 
(Ind).  400;  State  v.  Dole,  3  Blackf.  (Ind.) 
294;  State  V.  Bougher,  3  Blackf.  (Ind.) 
307;  State  V.  Maxwell,  5  Blackf. 
(Ind.)  230. 

Kentucky.  —  Montee  v.  Com.,  3  J.  J. 
Marsh.  (Ky.)  135. 

Massachusetts.  —  Com.  v.  Edds,  14 
Gray  (Mass.)  406. 

Mississippi.  —  Johnston  v.  State,  7 
Smed.  &  M.  (Miss.)  58. 

Oregon.  —  State  v.  Gitt  Lee,  6  Oregon 

425. 

Tennessee.  —  State  v.  McBride,  8 
Humph.  (Tenn.)  66;  Dean  z/. 'State, 
Mart.  &  Y.  (Tenn.)  127. 

"Cards."  —  In  Johnston  v.  State,  7 
Smed.  &  M.  (Miss.)  58,  it  was  held 
sufficient  to  charge  that  the  defendant 
played  at  a  certain  game  of  cards  with- 
out setting  out  the  particular  or  specific 
name  of  the  game,  as  "  euchre," 
"  seven  up,"  or  the  like.  The  word 
"  cards  "  identifies  the  specific  game 
played,  and  the  individual  game  of 
cards  played  need  not  be  stated.  Dean 
V.  State,  Mart.  &  Y.  (Tenn.)  127;  Mon- 
tee   V.    Com.,    3    J.   J.    Marsh.    (Ky.) 

135- 

So,  upon  an  indictment  for  keeping 
a  gambling  house,  "  unlawful  game  of 
cards  "  was  held  a  suflicient  specifica- 
tion of  the  game.  Com.  v.  Crupper,  3 
Dana  (Ky.)  466.  See  also  Groner  v. 
State,  6  Fla.  39. 

Where  the  indictment  charged  the 
defendant  with  "  playing  a  game  of 
cards,"  it  was  held  sufficiently  to 
charge  the  "playing  a  game  with 
cards."     State  v.  Shult,  41  Tex.  548. 

And  so  an  indictment  under  the 
Alabama  statute  for  playing  cards  was 
held  sufficient  without  setting  out  that 
it  was  a  game  with  cards.  Holland  v. 
State,  3  Port.  (Ala.)  292. 

Description.  —  The  indictment  need 
not  state  the  name  of  the  game,  but 
there  should  be  some  description  of  the 
same,  that  it  was  played  with  cards, 
dice,  etc.     State  v.  Maxwell,  5  Blackf. 


(Ind.)  230;  Webster  v.  State,  8  Blackf. 
(Ind.)  400. 

An  Indictment  for  Betting  on  a  Billiard 
Table  should  show  that  the  table  was 
used  as  a  gaming  device  to  evade  the 
law,  and  not  for  the  usual  game  of 
billiards.    State  v.  Bristow,  41  Tex.  146. 

2.  Alabama.  —  Ward  v.  State,  22 
Ala.  16. 

Arkansas.  —  Barkman  v.  State,  13 
Ark.  705;  Graham  v.  State,  i  Ark.  171; 
Brown  v.  State,  10  Ark.  620. 

Florida.  —  Groner  v.  State,  6  Fla.  40. 

Georgia.  —  Wingard  v.  State,  13  Ga. 
396. 

Indiana. — State  v.  Bougher,  3  Blackf. 
(Ind.)  307;  State  v.  Maxwell,  5  Blackf. 
(Ind.)  230. 

Ohio.  —  Davis  v.  State,  7  Ohio,  pt.  i. 
204;  Carper  v.  State,  27  Ohio  St.  572; 
Roberts  v.  State,  32  Ohio  St.  171. 

Oregon.  —  State  v.  Gitt  Lee,  6  Ore- 
gon 425. 

Texas.  —  Thompson  v.  State,  (Tex. 
Crim.  App.  1894)  28  S.  W.  Rep.  684; 
Crow  V.  State,  6  Tex.  334;  Randolph  v. 
State,  9  Tex.  521;  McKissick  v.  State, 
2  Tex.  356. 

Washington.  —  State  v.  Wilson,  9 
Wash.  16. 

In  Thompson  v.  State,  (Tex.  Crim. 
App.  1894)  28  S.  W.  Rep.  684,  the  dis- 
tinct question  was  raised  as  to  the  suffi- 
ciency of  an  indictment  which  charged 
the  betting  "  at  a  game  called  pool  " 
instead  of  "at  a  game  of  pool,"  and  the 
same  was  held  sufficient. 

In  Johnston  v.  State,  7  Smed.  &  M. 
(Miss.)  58,  it  was  held  not  necessary 
to  state  the  individual  game  of  cards 
played,  and  the  charge  that  the  defend- 
ant "  did  play  at  a  game  at  cards  for 
money"  was  sufficiently  definite  for 
any  reasonable  or  legal  purpose. 

In  Com.  V.  Crupper,  3  Dana  (Ky.) 
466,  "  unlawful  games  at  cards  "  was 
held  a  sufficient  specification  of  the 
game. 

"  In  Holland  v.  State,  3  Port.  (Ala.) 
292,  an  indictment  under  the  Act  of 
1828,  which  is  very  similar  to  Rev. 
Code,  §  3620,  for  playing  at  cards,  was 
held  sufficient  without  setting  out  that 
it  was  a  game  with  cards."  Mclnnis  v. 
State,  51  Ala.  23. 

So,  under  the  Oregon  Act  of  October 
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and  where  required  by  the  terms  of  the  statute  the  indictment 
should  allege  the  name  of  the  game  or  that  the  same  is  to  the 
jurors  unknown,*  or  insert  several  counts  to  meet  the  uncertainty.* 
statutory  Name.  —  As  has  been  before  stated,  where  the  game  or 
device  is  specifically  denounced  by  the  statute  it  is  only  neces- 
sary to  specify  the  same  in  the  indictment  by  the  name  given 
in  the  statute.' 


20,  1876,  it  was  held  not  necessary  to 
state  the  name  of  the  game  or  the 
name  of  the  device  by  which  it  is 
played.     State  v.  Gitt  Lee,  6   Oregon 

425. 

Term  "Commonly  Called." —  "  The 
legislature  in  introducing  the  terms 
'  commonly  called  '  evidently  designed 
to  supersede  the  necessity  of  requiring 
the  witness  to  explain  and  detail  all 
the  minutix  connected  with  the  ele- 
ments and  principles  of  the  game.  This 
was  one  of  the  greatest  evils  of  the  old 
law,  that  unless  the  witness  called  by 
the  state  were  thoroughly  conversant 
with  all  the  minutiae  of  the  game,  the 
prosecution  must  necessarily  fail,  and 
it  was  to  remedy  this  that  they  only 
required  that  it  should  appear  that  the 
offense  charged  was  so  called  by  the 
community.  It  is,  therefore,  no  matter 
what  the  game  was  called  by  those  who 
played  at  it,  or  by  any  other  individual 
when  speaking  of  the  particular  game, 
but  it  is  all  sufficient  for  the  purposes 
of  the  statute  that  it  was  commonly 
called  faro."  Brown  v.  State,  10  Ark. 
620. 

Arkansas.  —  Upon  an  indictment  for 
betting  on  any  one  of  the  games  named 
in  the  first  section  of  the  Arkansas 
statute,  it  is  sufficient  to  describe  the 
game  in  the  name  of  the  act.  State  v. 
Grider,  18  Ark.  298. 

But  where  the  act  is  for  betting  at  a 
"  gaming  table,  or  gambling  device,  or 
bank  o'f  the  like  or  similar  kind,  or  of 
any  other  description,  although  not 
named,"  the  indictment  should  aver, 
in  addition  to  the  name,  that  it  was  a 
gaming  table  or  bank  similar  to  oneVf 
the  games  named  in  the  act,  or  else 
that  the  game  was  a  device  "  adapted, 
devised,  or  designed  for  the  purpose 
of  playing  a  game  of  chance,  and  at 
which  money  or  property  may  be  won 
or  lost;  "  and  so  a  charge  that  the  de- 
fendant bet  "  upon  and  against  a  cer- 
tain other  gambling  device  commonly 
called  the  Tiger,"  was  held  insufficient. 
State   V.  Grider,  18  Ark.  298. 

l.  State  V.  Jeffrey,  33  Ark.  139. 


English  Statute.  —  The  statute  of  18 
Geo.  II.,  c.  34,  §  8,  enacts  that,  "  if  any 
person  shall  win  or  lose  at  play  or  by 
betting  at  any  one  time  the  sum  or 
value  of  ten  pounds,  or  within  the 
space  of  twenty-four  hours  the  sum  or 
value  of  twenty  pounds,  such  person 
shall  be  liable  to  be  indicted,"  etc. 
The  form  of  the  indictment  under  the 
latter  clause  of  that  statute,  as  given 
by  Archbold,  after  the  usual  com- 
mencement and  stating  the  time  and 
place,  etc.,  runs  thus:  "  by  playing  at 
and  with  cards,  to  wit,  at  a  certain 
game  of  cards  called  rouge  et  noir, 
with  one  J.  N.,  unlawfully  did  win  of 
the  said  J.  N.,  at  one  time  and  sitting, 
above  the  sum  and  value  of  ten  pounds, 
that  is  to  say,"  etc.  And  the  learned 
author  says,  "  all  that  the  prosecutor 
has  to  prove  is,  that  J.  S.  won  of  J.  N., 
at  one  sitting,  a  sum  exceeding  ten 
pounds,  at  the  game  specified  in  the 
indictment."  In  commenting  on  the 
indictment  above  set  out  the  court  said, 
in  Groner  v.  State,  6  Fla.  44:  "  Here 
again  it  will  be  observed  that  the  prose- 
cutor is  held  to  greater  strictness  than 
we  deem  necessary;  that  is,  to  prove 
the  name  of  the  game  played." 

2.  Under  the  eighth  section  of  the 
Arkansas  Gaming  Act  (Ark.  Rev.  Stat., 
p.  274;  Eng.  Dig.,  p.  367;  Gould's  Dig., 
p.  371)  this  has  been  the  practice.  State 
V.  Jeffrey,  33  Ark.  137;  Barkman  v. 
State,  13  Ark.  705;  State  v.  Grider,  18 
Ark.  298. 

3.  Faro.  —  An  indictment  which  set 
forth  the  time  and  place,  and  charged 
that  the  accused  "  unlawfully  did  bet 
at  a  faro  bank,  the  said  faro  bank  be- 
ing then  and  there  kept  and  exhibited 
for  the  purpose  of  gaming,"  was  held 
to  be  sufficiently  certain.  Blair  z/.  State, 
32  Tex.  474. 

Where  an  indictment  charged  that 
appellant  bet  and  wagered  at  "  a  cer- 
tain faro  bank,"  it  was  held  sufficient, 
inasmuch  as  faro  is  one  of  the  games 
specially  denounced  by  statute.  Short 
V.  State,  23  Tex.  App.  312.  And  an 
indictment  for  dealing  faro,  designat- 
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3.  Game  of  Chance.  —  It  is  not  necessary,  unless  required  by  the 
terms  of  the  statute,  to  charge  that  the  game  played  was  one 
of  hazard  or  chance.'  Nor  is  it  necessary  to  allege  in  what  the 
playing  of  the  game  consists,*  since  such   question  is  one  for 


ing  the  offense  as  a  "  felony,"  is  suffi- 
ciently specific  as  to  name.  And  with- 
out these  words  the  indictment  is  good 
where  it  states  the  facts  which  consti- 
tute the  offense.  People  v.  Beatty,  14 
Cal.  566. 

Monte.  —  An  indictment  under  Minn. 
Gen.  Stat.  1878,  c.  gg,  §  15,  charged  the 
manner  of  committing  the  offense  as 
follows:  "  *  *  *  did  by  means  of 
three  card  monte,  so  called,  and  other 
forms  and  devices  and  sleight  of  hand 
(a  more  particular  description  of  which 
is  to  the  grand  jury  unknown),  from 
one  F.  O.,  by  the  use  of  cards  and  in- 
struments of  like  character  (a  more 
particular  description  of  which  is  to 
the  grand  jury  unknown),  feloniously 
*  *  *  obtain  *  *  *  the  sum 
of  twenty  dollars,  lawful  money  of 
the  United  States  (a  more  particular 
description  of  which  is  to  the  grand 
jury  unknown),  of  the  lawful  moneys," 
etc.,  and  it  was  held  that  the  indict- 
ment was  sufficient,  and  set  forth  but 
one  offense,  and  its  allegation  was  sus- 
tained by  proof  of  the  use  of  cards 
different  from  the  common  playing 
cards.     State  v.  Gray,  29  Minn.  142. 

So  an  indictment  for  unlawfully 
betting  at  a  monte  bank  charges  an 
offense,  under  Tex.  Pen.  Code.  art.  364. 
as  amended  March  5,  1881,  and  there- 
fore is  sufficient  without  an  allegation 
that  the  bank  was  kept  or  exhibited 
for  purposes  of  gaming.  Wardlow  v. 
State,  i8  Tex.  App*356.  And  a  charge 
in  an  indictment  for  gaming,  that  the 
defendant  "  did  bet  at  a  certain  gam- 
ing bank  then  and  there  exhibited  and 
kept,  called  monte,"  was  held  to  be 
sufficient.  McKissick  v.  State,  2  Tex. 
356. 

Foker.  —  An  indictment  under  the 
Ohio  statute  to  prevent  gaming (i  Swan 
&  C.  664,  §  7),  which  charged  that  C 
'  did  unlawfully  play  at  a  certain  game 
called  '  draw  poker,'  for  a  sum  of  money, 
to  wit,  for  the  sum  of  six  dollars,  by 
means  of  a  certain  gaming  device,  to 
wit,  a  pack  of  cards,"  was  held  suffi- 
cient, after  a  plea  of  guilty.  Carper 
V.  State,  27  Ohio  St.  572. 

Bondo.  —  Where  the  charge  in  the 
indictment  was  that  the  defendant 
'  bet  money  at  a  certain  gaming  table. 


at  rondo,  which  said  gaming  table  was 
then  and  there  kept  by  one  Andrew  J. 
Smith,  contrary  to  the  form  of  the  stat- 
ute," etc.,  the  indictment  was  held 
sufficient.     Estes  v.  State,  10  Tex.  300. 

1.  Orr  V.  State,  18  Ark.  540;  State 
V.  Norton,  9  Houst.  (Del.)  586;  Com.  v. 
Monarch,  6  Bush  (Ky.)  301;  Com. 
V.  Branham,  3  Bush  (Ky.)  2;  State  v. 
Black,  94  N.  Car.  809.  Compare  State 
V.  Norwood,  94  N.  Car.  935. 

In  State  v.  Norton,  9  Houst.  (Del.) 
586,  an  allegation  that  the  defendant 
did  unlawfully  keep  and  exhibit  a 
sweat-cloth  upon  which  dice  were 
played  for  money  was  sufficient  with- 
out a  further  allegation  that  the  game 
was  one  of  chance. 

In  State  z*.  Taylor,  iii  N.  Car.  680, 
the  defendant  was  charged  with  play- 
ing "  at  a  game  of  chance,  to  wit,  cards, 
at  which  money  was  bet." 

Arkansas.  —  Where  a  person  is  in- 
dicted for  betting  at  any  game  of  cards 
embraced  by  the  provisions  of  the 
eighth  section  of  the  Gaming  Act,  it  is 
sufficient  to  charge  the  betting  on  a 
game  of  cards,  naming  the  game;  and 
it  is  not  necessary  to  charge  that  the 
game  of  cards  named  is  a  game  of 
hazard  or  skill ;  but  if  so  charged,  it  will 
be  considered  as  surplusage  and  need 
not  be  proved.  But  where  a  person  is  in- 
dicted for  betting  on  a  game  not  em- 
braced within  the  eighth  section,  but 
embraced  by  the  second  section  of  the 
Act  of  January,  1855,  it  is  necessary,  it 
would  seem,  to  charge  the  game  bet 
upon  as  one  of  hazard  or  skill.  Orr 
V.  State.  18  Ark.  541. 

2.  Foster  v.  Territory,  i  Wash.  411; 
State  V.  Wilson,  9  Wash.  16;  Schilling 
V.  Territory,  2  Wash.  Ter.  283;  State 
V.  Carr,  6  Oregon  134;  People  v.  Gasset, 
93  Cal.  641.  In  the  last  case  it  was 
held  unnecessary  to  state  that  faro  is  a 
banking  game,  since  by  the  California 
code  dealing  faro  was  an  offense 
whether  a  banking  game  or  no.  See 
also  Com.  v.  Monarch,  6  Bush  (Ky.) 
301, 

In  Bagley  r.  State,  i  Humph.  (Tenn.) 
486,  the  indictment  charged  that  the 
defendant  "  did  unlawfully  game,  bet, 
and  hazard  upon  a  match  at  cock  fight- 
ing valuable  things,  to  wit,"  etc.,  and 
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the  jun\* 

VII  Desceiption  of  Device  —  1.  (Generally.  — The  statute  must 
determine  the  pleader  as  to  the  description  of  the  device  he  will 
use  in  drawing  his  indictment,  but  as  a  general  rule  no  unusual 
particularity  can  be  required  in  such  cases.* 

2.  Statutory  Name.  —  Where  the  device  upon  which  the  gaming 
was  done  or  permitted  is  named  in  the  statute,  and  in  express 
terms  prohibited,  it  is  sufficient  to  mention  the  same  by  name 
without  further  description.' 


it  was  held  that  sucti  allegation  charged 
the  game  with  sufficient  certainty,  and 
also  charged  with  sufficient  certainty 
to  show  that  a  game  was  played. 

In  State  v.  McBride,  8  Humph. 
(Tenn.)  66.  it  was  held  that  the  words 
"  by  then  and  there  wagering  and  bet- 
ting money  on  a  certain  unlawful  game 
and  match  at  cards,"  import  ex  vi  ter- 
mini that  money  was  bet  and  the 
game  played  with  sufficient  certainty. 

1.  Glascock  V.  State,  lo  Mo.  508. 

"  Pigeon  Hole."  —  Betting  on  any 
game  of  chance  is  now  a  statutory 
offense  in  Kentucky.  And  where  the 
indictment  charged  that  "  a  game  of 
chance  called  pigeon  hole,"  for  "  green- 
backs," etc.,  was  played  in  defendant's 
house,  it  was  held  that,  although  the 
court  is  not  supposed  to  know  judi- 
cially that  "  pigeon  hole  "  is  a  game  of 
chance,  yet  a  demurrer  to  the  indict- 
ment admits  that  it  is,  and  also  that 
property  was  illegally  lost  and  won, 
this  being  a  certainty  sufficient  in  crimi- 
nal pleadings.  Com.  v.  Branham,  3 
Bush  (Ky.)  2. 

2.  In  Pemberton  v.  State,  85  Ind. 
507,  an  indictment  for  exhibiting  "  a 
certain  gambling  device "  was  held 
sufficient  without  setting  out  the  par- 
ticular name  of  the  device. 

So,  in  People  v.  Carroll,  80  Cal.  153, 
it  was  held  that  where  games  might  be 
known  under  different  names  the  in- 
clusion of  such  under  the  name  "  bank- 
ing games "  would  not  render  the 
indictment  indefinite. 

So  an  indictment  under  Mo.  Rev. 
Stat.  1889,  I  3810,  for  permitting  a 
gaming  device  on  the  premises,  is  not 
defective  because  it  alleges  that  the 
device  was  "  called  "  instead  of  "was" 
a  pack  of  cards.  State  v.  Mohr,  55 
Mo.  App.  329. 

8.  Brown  v.  State,  10  Ark.  607;  State 
V.  Grider,  18  Ark.  297;  Warren  v. 
State,  18  Ark.  195;  State  v.  Hardin,  i 
Kan.  474;    Rice  v.  State,  3  Kan.  141; 


Short  V.  State,  23  Tex.  App.  312;  State 
V.  Burton,  25  Tex.  420;  State  v.  Trott, 
36  Mo.  App.  29;  Kolshoin  v.  State,  97 
Ga.  343;  State  v.  Lewis,  12  Wis.  434; 
Huff  V.  Com.,  14  Gratt.  (Va.)  648. 

Faro  Banks.  —  Where  the  statute 
under  which  the  indictment  is  drawn 
specifically  sets  out  and  prohibits  by 
name  the  setting  up  or  the  keeping  of 
a  faro  bank,  it  is  sufficient  to  allege 
that  the  defendant  did  exhibit  or  bet 
upon  a  certain  gambling  device  called 
a  faro  bank.  State  v.  Hardin,  i  Kan. 
474;  Brown  v.  State,  10  Ark.  607;  War- 
ren V.  State,  18  Ark.  195;  State  v.  Bur- 
ton, 25  Tex.  420;  Short  v.  State,  23 
Tex.  App.  312;  Blair  v.  State,  32  Tex. 

474. 

And  it  is  unnecessary  to  set  forth  in 
such  indictment,  that  it  was  a  gam- 
bling device  "  adapted,  devised,  and 
designed  for  the  purpose  of  playing 
any  game  of  chance  for  money  or  prop- 
erty."    State  V.  Hardin,  i  Kan.  474. 

The  court  will  take  judicial  notice  of 
a  faro  bank  as  a  bank  kept  for  the  pur- 
pose of  gaming,  where  the  same  is 
specified  in  the  statute.  State  v.  Bur- 
ton, 25  Tex.  420;  State  v.  Hardin,  i 
Kan.  474.  » 

Pack  of  Cards.  —  Where  the  statute 
fixes  upon  cards  the  character  of  a 
gaming  device,  they  need  not  be  spe- 
cifically alleged  as  such.  State  v. 
Lewis,  12  Wis.  434;  State  v.  Trott,  36 
Mo.  App.  29.  And  it  is  sufficient  to 
allege  that  the  defendant  played  by 
means  of  "a  certain  gambling  device, 
to  wit,  a  pack  of  cards."  State  v.  Trott, 
36  Mo.  App.  29;  Roberts  v.  State,  32 
Ohio  St.  171;  Carper  v.  State,  27  Ohio 
St.  572;  State  V.  McBride,  8  Humph. 
(Tenn.)  66. 

In  State  v.  Hardin,  i  Kan.  474,  it 
was  held  that  the  general  words 
"  gambling  device  "  in  the  statute 
regulating  crimes  and  punishments, 
used  after  the  several  gambling  devices 
specifically    enumerated     therein,    in- 
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Where  the  Device  is  Not  Specifically  Named  in  the  Statute  the  indictment 
should  aver,  in  addition  to  the  name,  that  it  was  a  gaming  table 
or  bank  similar  to  one  of  the  games  named  in  the  act,  or  else  that 
the  game  was  a  device  adopted,  devised,  and  designed  for  the 
purpose  of  playing  a  game  of  chance  and  at  which  money  or 
property  may  be  lost  or  won.* 

VIII.  Description  of  Waqee  —  1.  Generally.  —  As  a  general 
rule  it  is  sufficient  for  the  indictment  to  allege  that  the  defendant 
bet,*  without  a  further  averment  that  the  article  bet  was  some- 
thing of  value.* 


elude  only  other  implements  of  simi- 
lar character  designed  solely  for  the 
purpose  of  gambling,  and  it  was  held 
that  a  "  pack  of  cards  "  was  not  a 
gambling  device  within  the  meaning 
of  this  section. 

Nickel-in-the-Slot  Machine.  —  An  in- 
dictment charging  that  the  accused  did 
unlawfully  keep,  maintain,  employ, 
and  carry  on  a  certain  scheme  and 
device  for  the  hazarding  of  money  or 
other  valuable  thing,  the  said  thing  or 
device  being  called  and  known  as  a 
"nickel-in-the-slot  machine,"  was  held 
sufficient  without  specifying  the  man- 
ner in  which  the  machine  v  as  operated. 
Kolshorn  v.  State,  97  Ga.  343. 

1.  State  V.  Hawkins,  15  Ark.  259; 
State  V.  Grider,  18  Ark.  297;  State  v. 
Hardin,  i  Kan.  474.  See  also  Rice  v. 
State,  3  Kan.  141;  Huff  v.  Com.,  14 
Gratt.  (Va.)648. 

Where  a  statute  enumerates  a  par- 
ticular class  of  things,  followed  by  gene- 
ral words,  such  general  words  will  be 
limited  in  their  meaning  to  objects  of 
like  kind  to  those  specified;  and  so 
it  has  been  held  that  the  words  "  or 
other  gambling  device  "  in  the  Mis- 
souri Rev.  Stat.,  §  1548,  were  intended 
to  apply  only  to  such  gaming  devices 
as  were  of  a  similar  kind  and  nature  to 
those  enumerated  in  §  1547.  State  v. 
Bryant,  90  Mo.  534. 

Kene  Table.  —  Where  a  game  is  not 
specifically  named  in  the  statute,  the 
court  cannot  take  judicial  notice  of  its 
character;  so  it  was  held  that  where 
the  indictment  for  keeping  a  keno  table 
did  not  aver  that  such  table  was  a 
contrivance  ordinarily  used  in  bet- 
ting, the  indictment  was  held  bad  on 
demurrer.  Com.  v.  Monarch,  6  Bush 
(Ky.)  298. 

Crap  Board.  —  So  where  the  indict- 
ment alleged  that  the  device  upon 
which  the  money  was  lost  was  com- 
monly called    "a  crap  board,"  there 


should  be  an  allegation  that  such  con- 
trivance was  ordinarily  used  for  the 
purpose  of  gaming.  Jones  v.  Com., 
(Ky.   1887)  3  S.  W.  Rep.  128. 

Description  by  Adaptation  and  Use.  — 
"The  indictment  should  .  describe  the 
device  with  which  the  game  was  played, 
not  necessarily  by  its  name,  but  by  its 
adaptation  and  use,  and  it  should  ap- 
pear therefrom  that  a  '  tangible  de- 
vice '  w^as  used,  and  that  it  was 
adapted,  devised,  and  used  for  the 
purpose  of  carrying  on  or  playing  a 
'  banking  or  other  game  for  money,' 
etc.,  or  if  it  was  not  devised  originally 
for  that  purpose,  that  it  was  so  adapted 
and  used."  State  v.  Gitt  Lee,  6  Oregon 
428. 

In  State  r.  Mann,  2  Oregon  238,  the 
court  uses  the  following  language 
in  defining  what  constitutes  a  "gam- 
bling device:"  "It  must  be  something 
tangible,  and  adapted,  devised,  or  de- 
signed for  the  purpose  of  playing  a 
game  of  chance  for  money." 

2.  See  supra,  IV.  The  Indictment  Gen- 
erally. State  V.  Hardin,  i  Kan.  474; 
Long  V.  State,  22  Tex.  App.  194.  In 
the  case  last  cited,  the  term  "  bet  "  was 
defined  to  be  a  "  mutual  agreement  and 
tender  of  a  gift  of  something  valuable, 
which  is  to  belong  to  the  one  or  the  other 
of  the  contending  parties,  according  to 
the  result  of  the  trial  of  chance  or  skill, 
or  both  combined;"  and  it  was  held 
that  an  allegation  that  the  defendant 
"  bet "  at  the  game  necessarily  in- 
cluded an  averment  that  he  bet  some- 
thing of  value. 

8.  Collins  V.  State,  70  Ala.  19;  Long 
V.  State,  22  Tex.  App.  194;  Grant  v. 
State,  89  Ga.  393;  Hinton  v.  State,  68 
Ga.  322;  State  v.  Griggs,  34  W.  Va.  78; 
Gibbons  v.  People,  33  111.  443.  See  also 
Mallory  v.  State,  62  Ga.  164. 

A  Thing  of  Value,  the  playing  for 
which  is  forbidden  by  statute,  is  not 
necessarily    a  thing  having  intrinsic 
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2.  Needless  Allegations.  —  It  is  not  necessary  to  enter  into  a 
precise  description  of  the  article  wagered,*  or  to  aver  that  the 
same  was  money.'  Enough,  however,  must  be  alleged  to  show 
the  article  wagered  and  that  the  act  of  wagering  the  same  is  an 
offense  against  the  statute.' 

defendant  bet  "  valuable  things  "  was 
too  vague  and  should  set  forth  and  de- 
scribe the  valuable  things  bet. 

2.  Jacobson  v.  State,  55  Ala.  151; 
Mitchell  V.  State,  55  Ala.  160. 

An  allegation  in  the  indictment  that 
the  defendant  did  "game,  play,  and 
bet  with  cards,  with  sundry  persons, 
etc.,  at  a  certain  unlawful  game  com- 
monly called  faro,"  and  that  said  de- 
fendant "  did  then  and  there,  etc.,  by 
playing  at  the  same  unlawful  game, 
commonly  called  faro,  with  the  said 
persons,  etc.,  at  one  time  and  sitting, 
win  of  the  said  persons,  etc.,  a  large 
sum  of  money,  to  wit,  the  sum  of  one 
dollar,"  etc.,  was  held  to  be  a  sufficient 
allegation  of  betting  for  money.  Gra- 
ham V.  State,  I  Ark.  171. 

In  State  v.  Douglass,  i  Mo.  527,  it 
was  held  that  upon  an  indictment  for 
betting  the  defendant  was  properly 
convicted  if  he  was  proved  to  have  bet 
any  money,  whether  the  denomination 
of  the  money  bet  was  known  or  not. 

Texas.  —  An  indictment  under  art. 
411  of  the  Texas  Penal  Code,  which 
charges  the  accused  with  permitting  a 
game  of  euchre  and  other  games  of 
cards  at  his  grocery,  the  same  being  a 
public  place,  is  sufficient,  and  it  is  un- 
necessary to  aver  that  money  was  bet. 
Bosshard  v.  State,  25   Tex.  Supp.  207. 

Specific  Amount.  —  An  indictment  un- 
der the  Tennessee  statute  was  held  suffi- 
ciently certain  without  averring  that 
any  specified  amount  of  money  was 
bet.  Dean  v.  State,  Mart.  &  Y.  (Tenn.) 
127;  State  V.  McBride,  8  Humph. 
(Tenn.)  66.  It  was  also  so  held  under  the 
Arkansas  statute.  Moffatt  v.  State,  ii 
Ark.  169. 

3.  Anthony  v.  State,  4  Humph. 
(Tenn.)  83;  State  i/.  Kilgore,  6  Humph. 
(Tenn.)  44;  Davis  v.  State,  7  Ohio.  pt. 
I.  204;  Carr  v.  State,  50  Ind.  178. 

An  allegation  in  the  indictment  that 
the  defendant  bet  certain  "  valuable 
things  "  was  held  too  vague  ;  the 
valuable  things  should  have  been  set 
forth.  Anthony  v.  State,  4  Humph. 
(Tenn.)  83. 

So  an  indictment  that  the  defendant 
bet  goods,  wares,  and  merchandise  was 
held  insufficient  for  uncertainly  of  de- 


value. It  is  enough  'that  it  is  treated 
as  representing  value,  and  may  be  con- 
verted into  value  without  violation  of 
law.     Gibbons  v.  People,  33  111.  443. 

1.  Collins  r.  State,  70  Ala.  19;  Jacob- 
son  V.  State,  55  Ala.  151;  Mitchell  v. 
State,  55  Ala.  160;  State  v.  Prescott,  33 
N.  H.  212;  Com.  V.  Branham,  3  Bush 
(Ky.)  i;  Harrison  v.  State,  15  Tex. 
239;  Long  V.   State,   22  Tex.  App.  194. 

An  indictment  charging  the  defend- 
ant with  permitting  "a  game  of  chance" 
to  be  played  for  "greenbacks,"  etc., 
was  held  sufficient  on  demurrer,  since 
it  clearly  imported  a  violation  of  the 
law.    Com.  V.  Branham,  3  Bush  (Ky.)  i. 

In  Long  V.  State,  22  Tex.  App.  195, 
the  word  "bet"  in  an  indictment  was 
held  equivalent  to  an  allegation  that 
money  or  other  thing  of  value  was 
staked  upon  the  game. 

Articles  Not  Bepresenting  Value.  — 
Upon  an  indictment  for  betting  at  faro 
the  betting  is  the  gist  of  the  offense 
under  the  statute,  and  if  the  defendant 
merely  bets  checks,  which  by  an  under- 
standing with  the  banker  represent 
nothing,  and  he  wagers  nothing,  he  is 
guilty  of  no  offense.  Fagan  v.  State, 
21  Ark.  390. 

Fractional  Currency. — An  indictment 
which  alleged  that  the  defendant  "  bet 
fractional  currency  of  the  United 
States,"  the  denomination  and  value 
of  which  are  averred,  "at  a  game 
played  with  cards  by  [him]  in  a  public 
place  "  (Rev.  Code,  ^  3622),  was  held 
sufficient.  Ray  v.  State,  50  Ala.  172; 
Napier  v.  State,  50  Ala.  168. 

So,  in  Collins  v.  State,  70  Ala.  19,  it 
was  held  that  fractional  currency  of 
the  United  States  being  issued  by  law 
and  having  the  purposes  and  uses  of 
money,  an  averment  that  such  currency 
was  bet  was  equivalent  to  an  averment 
that  money  was  bet,  and  was  sufficient, 
and  the  additional  words,  "of  a  value 
and  denomination  to  said  jurors  un- 
known," might  be  rejected  as  surplus- 
age. 

"Valuable  Thing."  —  In  Anthony  v. 
State,  4  Humph.  (Tenn.)  85,  it  was  held 
that  although  the  statute  made  it  crimi- 
nal to  gamble  for  any  "  valuable 
thing,"  an  i:idictment  alleging  that  the 
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Money  Lost  or  Won.  —  It  is  not  necessary  to  state  in  the  indictment 
that  money  was  lost  or  won  on  the  game,*  or  to  state  how  much 
money  was  lost  or  who  lost  it.* 

IX.  Alleging  Place  —  1.  Generally.  —  Where  the  element  of 
the  offense  consists  in  playing  cards  at  a  public  place,  the  indict- 
ment should  show  that  the  place  at  which  the  game  was  carried 
on  was  public  or  partook  of  such  nature,'  although  the  particular 


scription.  State  v.  Kilgore,  6  Humph. 
(Tenn.)  44. 

So  an  indictment  under  §  74  of  the 
Indiana  Code,  for  keeping  a  billiard 
table,  which  alleged  that  the  same  was 
kept  for  the  purpose  of  wagerin^^  the 
hire  of  the  said  billiard  table,  was 
held  insufficient.  Carr  v.  State,  50 
Ind.  178. 

In  Williams  v.  Warsaw,  60  Ind.  457, 
it  was  held  that  the  words  "  game  " 
and  "  gaming,"  in  a  complaint  for  the 
violation  of  a  city  ordinance,  were  used 
in  the  sense  in  which  they  were  used 
in  the  Criminal  Code,  as  meaning  a 
game  upon  the  result  of  which  some- 
thing of  value  is  staked  and  must  be 
lost  or  won,  and  hence  it  must  be 
alleged  and  proved  that  the  game 
played  was  for  a  wager. 

1.  Waddell  v.  Com.,  84  Ky.  276; 
Com.  V.  Crupper,  3  Dana  (Ky.)  466; 
Pusey  V.  Com.,  (Ky.  1886)  i  S.  W.  Rep. 
482;  Ready  T^  State,  62  Ind.  i;  State  v. 
Hardin,  i  Kan.  474.  Compare  Long  v. 
State,  13  Ind.  566,  where  such  allega- 
tion was  held  necessary  to  determine 
jurisdiction. 

2.  Montee  v.  Com.,  3  J.  J.  Marsh. 
(Ky.)  132;  Com.  v.  Crupper,  3  Dana 
(Ky.)  466;  State  v.  McBride,  8  Humph. 
(Tenn.)  66. 

3.  Shihagan  7-.  State,  9  Tex.  430; 
Fossett  V.  State,  16  Tex.  App.  375; 
Jackson  v.  State,  16  Tex.  App. 373;  Bow- 
man V.  State,  16  Tex.  App.  513; 
Tummins  v.  State,  18  Tex.  App.  13; 
Bacchus  V.  State,  18  Tex.  App.  15; 
Grant  v.  State,  33  Tex.  Crim.  Rep.  527; 
Sheppard  v.  State,  i  Tex.  App.  304; 
State  V.  Barns,  25  Tex.  654;  Millican 
V.  State,  25  Tex.  664;  Hord  v.  Com.,  4 
Leigh  (Va.)  674;  Roberts  v.  Com.,  10 
Leigh  (Va.)  720;  Bishop  v.  Com.,  13 
Gratt.  (Va.)785;  State  v.  Bess,  5  Coldw. 
(Tenn.)  55;  State  v.  Langford,  3  Ired. 
L.  (N.  Car.)  354. 

Court  Hotue, — An  indictment  for  gam- 
ing, which  described  the  place  as  "a 
room  in  the  court  house,  the  said  court 
house  being  a  public  place,"  was  held 
bad   in   arrest   of    judgment,    on    the 


ground  that  there  was  no  averment 
that  the  room  was  public.  Shihagan 
V.  State,  9  Tex.  430. 

"  House  of  A."  —  So  where  the  pre- 
sentment charged  the  defendant  with 
playing  at  an  unlawful  game  at  the 
house  of  A,  at  a  certain  place  in  a 
named  county,  it  was  held  defective  in 
not  charging  that  the  house  where  the 
playing  was  done  was  an  ordinary  or 
public  place.  Hord  v.  Com.,  4  Leigh 
(Va.)  674. 

Saloon.  —  Where  the  indictment  al- 
leged that  the  defendant  did  permit 
certain  persons,  naming  them,  to  play  a 
game  in  a  house  under  his  control, 
known  as  the  Occidental  Saloon,  which 
said  game  of  cards  was  then  and  there 
prohibited  by  statute,  and  which  said 
Occidental  Saloon  was  a  house  where 
spirituous  liquors  were  then  and  there 
sold,  contrary,  etc.,  it  was  held  that  the 
indictment  failed  to  charge  any  offense, 
since  the  words  "  Occidental  Saloon  " 
did  not  describe  a  public  house,  or  a 
house  for  the  retailing  of  spirituous 
liquors,  and  the  allegation  that  it  was 
a  house  where  spirituous  liquors  "were 
then  and  there  sold  "  cannot  be  inter- 
preted to  have  the  same  meaning  as  a 
house  for  retailing  spirituous  liquors. 
State  V.  Mansker,  36  Tex.  364. 

Pablio  House.  —  Where  an  indictment 
charged  that  the  defendant  "  did  play 
at  a  game  with  cards  upon  which 
money  was  then  and  there  bet  a  certain 
public  house,"  etc.,  it  was  held  that 
the  court  could  not  supply  any  word 
between  "  bet  "  and  "  a  certain  public 
house,"  and  that  the  indictment  was 
bad.     State  v.  Huston,  12  Tex.  245. 

Sufficient  Description.  —  But  in  an  in- 
dictment for  gaming,  the  "  public 
place  "  was  held  to  be  sufficiently  de- 
scribed by  the  words  "  near  McFad- 
den's  grocery,  at  a  public  place,  at 
Black  Jack  Springs,  in  Fayette  county." 
State  V.  Lopez,  18  Tex.  33. 

Certain  Public  Hoiue.  —  An  allegation 
in  the  indictment  that  the  defendant 
played  cards  "  in  a  certain  public 
house  "   is  too  vague  and  indefinite  in 
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form  of  expressing  such  fact  must  be  determined  by  the  statute 
under  which  the  indictment  is  drawn.* 

Character  of  Place  at  the  Time.  —  The  indictment  should  allege  that 
the  place  was  a  public  place  at  the  time  such  playing  occurred, 
where  the  name  of  the  place  does  not  of  itself  import  that  it  was 
at  all  times  a  public  place,*  or  should  show  that  the  same  was  a 
place  to  which  persons  did  then  and  there  commonly  resort.^ 


not  stating  the  particular  place.  State 
V.  Barns,  25  Tex.  654;  State  v.  Jur- 
gins,  31  Tex.  588. 

At  or  Near  Pablic  Place.  —  The  very 
place  of  the  playing  should  be  alleged 
to  be  a  public  place,  and  where  the  in- 
dictment alleged  that  the  playing  was 
at  or  near  a  public  place  it  was  held 
insufficient.  Bishop  z*.  Com.,  13  Gratt. 
(Va.)  785. 

1.  State  V.  Bess,  5  Coldw.  (Tenn.)  55; 
State  V.  Langford,  3  Ired.   L.  (N.  Car.) 

354- 
Form  of  Expressing  Publicity  of  Place. — 

A  charge  alleging  that  the  accused  "did 
unlawfully  play  at  a  game  with  cards,  at 
a  public  house,  to  wit,  in  the  back  room 
of  the  storehouse  of  S,"  giving  time 
and  venue,  was  held  sufficient  to  show 
that  the  locus  was  a  public  place  within 
the  requirements  of  the  Texas  statute. 
Sheppard  v.  State,  i  Tex.  App.  304. 

So,  in  Groner  v.  State,  6  Fla.  40,  it 
was  held  a  sufficient  statement  of  place 
to  say  "  in  the  county  of  Leon,  at  a  cer- 
tain gaming  table." 

In  Wortham  v.  Com.,  5  Rand.  (Va.) 
66g,  it  was  held  sufficient  to  charge  that 
the  gaming  was  carried  on  at  a  "  house 
of  public  resort,"  such  places  having 
been  by  statute  declared  taverns,  and 
therefore  at  a  public  place. 

An  indictment  for  playing  cards  "  at 
a  public  place  "  was  held  sufficiently 
definite  under  the  Alabama  statute. 
Roquemore  v.  State,  19  Ala.  528.  But 
under  the  Texas  practice  such  allega- 
tion was  held  too  indefinite;  not  suffi- 
cient to  put  the  defendant  upon  notice 
to  enable  him  to  prepare  his  defense. 
State  V.  Jurgins,  31  Tex.  589;  State  v. 
Barns,  25  Tex.  654. 

Under  an  indictment  which  charged 
the  defendant  with  betting  at  "  a  game 
played  with  cards  *  *  *  in  a  pub- 
lic place  "  (Rev.  Code  Ala.,  §  3622),  a 
conviction  may  be  had  on  proof  that 
the  game  was  played  at  a  house  where 
spirituous  liquors  were  retailed;  and  if 
the  playing  was  in  an  open  place,  within 
ten  feet  of  the  door  of  the  house,  and 
within  full  view  of  it,  this,  in  contem- 


plation of  law,  is  at  the  house.     Ray 
V.  State,  50  Ala.  172. 

Under  the  Texas  Penal  Code,  it  has 
been  held  that  in  order  to  constitute 
the  offense  by  virtue  of  the  fact  that 
the  game  was  played  in  a  room  com- 
monly used  for  gaming,  there  must  be 
a  further  allegation  that  the  room  is 
one  attached  to  some  public  house. 
Bacchus  V.  State,  18  Tex.  App.  15; 
Tummins  v.  State,  18  Tex.  App.  13; 
Penal  Code  Tex.,  356. 

2.  Bishop  z/.  Com.,  13  Gratt.  (Va.)  785. 

The  indictment  should  aver  the  char- 
acter of  the  house  at  the  time  of  the 
gaming,  and  not  at  the  finding  of  the 
indictment.  State  v.  Coleman,  3 
Ala.  14. 

Storehonse.  —  Where  an  indictment 
for  gaming  charged  the  defendant  with 
unlawful  playing  with  cards,  to  wit,  at 
the  game  of  "  all  fours,"  of  "  loo,"  and 
of  "  whist,"  at  "  a  public  place,  to  wit, 
at  the  storehouse  of  A,"  it  was  held 
that,  to  convict  the  defendant,  it  must 
be  proved  that  he  played  at  some  one 
of  the  games  specified  in  the  indict- 
ment, and  that  if  the  playing  was  at 
the  storehouse  of  A,  in  the  night-time, 
after  the  business  of  the  day  was  at  an 
end,  and  the  doors  closed,  the  store- 
house was  not  in  such  case  prima  facie 
a  public  house,  though  it  was  so  when 
it  was  open  to  the  public  in  the  day- 
time. Windsor  v.  Com.,  4  Leigh  (Va.) 
680. 

3.  Club  Rooms,  — An  indictment  which 
alleged  that  the  defendant  "  did  then 
and  there  unlawfully  play  at  a  game 
of  cards  in  a  public  place,  to  wit,  the 
Commercial  Union  club  rooms,  which 
club  room  was  a  place,  etc.,  to  which 
persons  did,  etc.,  resort  for  the  purpose 
of  business,  amusement,  etc.,  and 
which  club  room  was,  etc.,  a  public 
place,"  was  held  sufficient.  Grant  v. 
State,  33  Tex.  Crim.  Rep.  527. 

Oat-house.  —  So  a  charge  that  the  de- 
fendant did  play,  etc.,  "  in  a  certain 
outhouse  to  which  divers  people  did 
then  and  there  resort,"  was  held  a 
sufficient  compliance  with  the  language 
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2.  Place  Named  in  Statute.  —  Where  the  place  at  which  the 
playing  was  carried  on  is  specifically  mentioned  in  the  statute  as 
a  public  place  it  is  only  necessary  to  mention  such  place  by 
name.*  If,  however,  the .  playing  is  at  some  public  house  or 
place  not  mentioned  in  the  statute  it  must  be  averred  in  the 
indictment,  and  the  facts  and  circumstances  relied  upon  to  make 
it  public  must  be  set  out.* 


of  the  statute,  "  out-house  where  peo- 
ple resort."  State  v.  Norton,  19  Tex. 
102. 

1.  Elsberry  v.  State,  41  Tex.  159; 
Sheppard  v.  State,  i  Tex.  App.  306; 
Metzer  v.  State,  31  Tex.  Crim.  Rep.  ir; 
State  V.  Alvey,  26  Tex.  155;  State  v. 
Arnold,  37  Tex.  409;  State  v.  Stewart, 
35  Tex.  499;  Fossett  v.  State,  16  Tex. 
App.  375;  Tummins  v.  State,  18  Tex. 
App.  13 ;  Bowman  v.  State,  16  Tex.  App. 
513;  Bacchus  V.  State,  18  Tex.  App.  15; 
Jackson  v.  State,  16  Tex.  App.  373; 
Miller  v.  State,  (Tex.  Crim.  App.  i8g6) 
34  S.  W.  Rep.  959;  Burke  v.  State, 
(Tex.  Crim.  App.  1896)  35  S.  W.  Rep. 
659- 

Certain  houses  and  certain  places  are 
declared  by  statute  to  be  pubHc,  and  in 
such  case  the  court  will  take  notice 
without  any  averment  of  their  charac- 
ter. Elsberry  v.  State,  41  Tex.  159; 
State  V.  Alvey,  26  Tex.  155;  State  v. 
Arnold,  37  Tex.  409;  Sheppard  v.  State, 
I  Tex.  App.  306. 

Storehouse.  —  Where  an  indictment, 
after  stating  time  and  place,  charged 
that  the  accused  "  did  unlawfully  play 
at  a  game  with  cards  at  a  public  house, 
to  wit,  in  the  back  room  of  the  store- 
house of  S.  &  O.,  co-partners  in  trade," 
etc.,  and  the  same  was  excepted  to  for 
insufficiency  because  it  did  not  allege 
that  the  back  room  of  the  storehouse 
was  a  "  public  place,"  it  was  held  that 
such  exception  was  properly  overruled, 
inasmuch  as  a  storehouse  is  one  of  a 
species  wherein  gaming  is  expressly 
prohibited  by  statute.  Sheppard  v. 
State,  I  Tex.  App.  306. 

darning  House.  —  An  indictment 
charged  that  defendant  "  did  play  at 
a  game  with  cards  in  a  certain  house  in 
the  town  of  P.,  said  house  being  then 
and  there  a  gaming  house,  and  com- 
monly resorted  to  for  gaming."  It  was 
held  that  the  indictment  conformed  to 
the  statute,  and  was  sufficiently  cer- 
tain.    State  V.  Stewart,  35  Tex.  499. 

Tavern.  —  Under  the  Alabama  statute 
(.\la.  Code,  §  4899)  it  is  sufficient  to 
aver  that  the  defendant  "  bet  at  a  game 


played  with  cards,  etc.,  at  a  tavern," 
and  such  indictment  will  be  held  suffi- 
cient even  though  it  does  not  state  that 
the  game  was  played  at  such  place. 
Rosson  V.  State,  92  Ala.  76. 

Jail.  —  Where  an  indictment  for  play- 
ing cards  at  a  public  place  charged  that 
the  defendant  did  play  "  at  a  certain 
game  with  cards,  at  the  county  jail  in 
the  town  of  G.,  H.  county,  said  jail  be- 
ing then  and  there  a  public  place,"  it 
was  held  sufficient,  and  the  court  be- 
low erred  in  sustaining  a  motion  to 
quash  the  same  because  it  failed  to 
state  facts  necessary  to  constitute  a 
jail  a  public  place.  State  v.  Alvey,  26 
Tex.  155;  State  v.  Arnold,  37  Tex.  409. 

Club  Boom.  —  An  indictment  charging 
the  defendant  with  playing  cards  in  a 
club  room  in  a  certain  hotel  was  held 
to  sufficiently  charge  the  playing  to 
have  been  in  a  public  place.  Goldstein 
V.  State,  (Tex.  Crim.  App.  1896)  35  S. 
W.  Rep.  289. 

Under  the  Alabama  Statute  it  is  suffi- 
cient for  the  indictment  to  allege  that 
a  game  with  cards  or  dice,  or  a  device 
or  substitute  for  cards  or  dice,  was 
played  at  one  of  the  places  enumerated 
in  the  statute,  and  that  the  defendant 
bet  thereon.  Dreyfus  v.  State,  83  Ala. 
54;  Ala.  Code,  §  4209. 

In  Perez  v.  State,  48  Ala.  356,  an  in- 
dictment under  §  3625,  Rev.  Code,  for 
knowingly  suffering  a  game  of  cards  to 
be  played  at  or  in  the  places  named  in 
said  section,  or  in  a  "  highway  or  some 
other  public  place  "  not  named  in  said 
section,  is  fatally  defective  either  On 
demurrer  or  appeal. 

2.  Elsberry  v.  State,  41  Tex.  159; 
State  V.  Alvey,  26  Tex.  155;  Stater. 
Arnold,  37  Tex.  409;  State  v.  Fuller, 
31  Tex.  559;  Parker  v.  State,  26  Tex. 
204;  Tummins  v.  State,  18  Tex.  App. 
13;  Fossett  V.  State,  16  Tex.  App.  375; 
Jackson  v.  State,  16  Tex.  App.  373; 
Bacchus  V.  State,  18  Tex.  App.  15: 
Bowman  v.  State,  16  Tex.  App.  513; 
Dailey  v.  State,  27  Tex.  App.  569; 
Metzer  v.  State,  31  Tex.  Crim.  Rep.  11 ; 
Miller  v.  State,  (Tex.  Crim.  App.  1896) 
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Qnestion  of  Law  and  Fact. —  Whether  the  place  SO  set  out  is  "  pub- 
lic "  within  the  contemplation  of  the  statute  is  a  mixed  question 
of  law  and  fact,  and  is  always  a  proper  subject  to  be  submitted  to 
the  jury  under  proper  instructions.* 

Where  the  Gaming  is  Carried  on  at  a  Private  House  or  room  other  than  a 
gaming  house,  the  indictment  should,  in  some  jurisdictions,  fur- 
ther allege  that  such  house  or  room  is  one  in  which  spirituous 
liquors  are  sold.* 

Boom  Connected  with  Public  Place.  — Where  such  gaming  is  carried  on 
at  a  place  or  room  connected  with  a  public  place,  the  indictment 
should  allege  that  such  place  or  room  was  commonly  used  for 
gambling.' 


34   S.    W.    Rep.    959;    Burke  v.  State, 
(Tex.   Crim.   App.  1896)  35  S.  W.  Rep. 

659- 

An  indictment  is  insufficient  which 
alleges  that  the  game  was  played  "  in 
a  certain  public  house;  "  there  should 
be  a  further  allegation  showing  the 
house  to  be  a  public  house  within  the 
statutory  meaning  of  the  term.  State 
V.  Barns,  25  Tex.  654. 

The  indictment  must  charge  an 
offense  specified  by  statute,  and  where 
a  game  of  monte  is  charged  to  have 
been  played  in  a  house  not  described 
as  one  of  the  houses  in  which  such 
playing  is  prohibited,  the  indictment  is 
insufficient.  Wallace  v.  State,  12  Tex. 
App.  479- 

Back  Boom  of  Saloon.  —  An  allegation 
that  the  game  was  played  "  in  a  public 
place,  to  wit,  in  the  room  back  of  the 
Gilt  Edge  saloon,"  is  not  sufficient,  but 
the  facts  constituting  the  same  a  public 
place  must  be  alleged.  Jackson  v. 
State,  16  Tex.  App.  373. 

Livery  Stable.  —  So  also  where  the 
playing  was  alleged  to  have  been  in  a 
livery  stable.  Fossett  z/.  State,  16  Tex. 
App.  375.  See  also  Melzer  v.  State.  31 
Tex.  Crim.  Rep.  11. 

Gin  House.  —  So  also  where  the  play- 
ing was  alleged  to  have  been  in  a  gin 
house.  Dailey  v.  State,  27  Tex.  App. 
569. 

Qnirt  Shop.  —  A  "  quirt  shop  "  is  not 
enumerated  by  the  Texas  Penal  Code 
among  the  houses  characterized  as 
"  public  "  houses,  nor  is  it  a  house 
such  as  is  "  commonly  known  as  pub- 
lic." Therefore,  an  indictment  for 
playing  cards  at  such  a  place  is  insuffi- 
cient, unless  it  further  alleges  circum- 
stances which  constitute  the  place  a 
public  place.  In  the  present  case  this 
defect  was  not  cured  by  the  allegation 
that  the  room  was  "  commonly   used 


for  gaming,"  without  the  further  alle- 
gation that  the  room  was  attached  to  a 
public  house.  Tummins  v.  State,  18 
Tex.  App.  13. 

1.  Parker  v.  State,  26  Tex.  204;  Els- 
berry  V.  State,  41  Tex.  159. 

Not  a  Question  for  the  Court.  — 
Whether  a  particular  jail-house  is  or  is 
not  a  public  house,  as  alleged  in  the 
indictment,  is  a  question  of  fact  to  be 
decided  by  the  jury  under  proper  in- 
structions from  the  court,  and  cannot 
be  determined  by  the  court  upon  ex- 
ception to  the  indictment.  State  v. 
Alvey,  26  Tex.  155. 

2.  Miller  v.  State,  (Tex.  Crim.  App. 
1896)  34  S.W.  Rep.  959;  Burke  v.  State, 
(Tex.  Crim.  App.  1896)  35  S.  W.  Rep. 
659;    Early    v.    State,    23    Tex.    App. 

364- 

An  indictment  for  playing  at  a  cer- 
tain game  with  cards,  on  which  money 
was  bet,  "  in  a  certain  house  for  retail- 
ing spirituous  liquors,  known  as,"  etc., 
is  sufficient  without  any  more  specific 
averment  that  the  house  was  at  the 
time  used  for  the  sale  of  spirituous 
liquors.  Royal  v.  Stale,  9  Tex.  449. 
Nor  is  it  necessary  to  allege  that  such 
house  was  a  public  place.  Watson  v. 
State  13  Tex.  App.  160. 

3.  Miller  v.  State,  (Tex.  Crim.  App. 
1896)  34  S.  W.  Rep.  959  Burke  v.  State, 
(Tex.  Crim.  App.  1896)  35  S.  W.  Rep. 
659  Duffv  V.  State,  (Tex.  Crim.  App. 
1893)  22  S'.  W.  Rep.  37. 

A  count  in  an  indictment  charging 
the  defendant  with  playing  cards  in  a 
private  room  of  an  inn  commonly 
used  for  gaming  sufficiently  charges 
playing  in  a  public  place.  Goldstein  v. 
State,  (Tex.  Crim.  App.  1896)  35  S.  W. 
Rep.  289. 

Where  the  indictment  charged  that 
the  defendant  did  unlawfully  play  at  a 
game  with  cards  at  a  house  for  retail- 
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3.  Needless  Allegations  —  Description  of  Piaee.  —  It  is  unnecessary  to 
enter  into  a  particular  description  of  the  house  or  place.* 

Owner  or  Occupant. —  Where  the  indictment  is  for  playing  cards  at 
a  public  place,  it  is  not  necessary  to  allege  the  name  of  the  owner 
or  occupant,*  nor  need  such  allegation  be  proved  if  made.' 

X.  Following  Language  of  Statute  —  1.  Generally.  —  In  all 
classes  of  criminal  prosecutions  an  indictment  which  follows  the 
language  of  the  statute  will  generally  be  held  sufficient,  and  such 
rule  may  be  laid  down  as  specially  applicable  to  the  subject 
under  discussion.^ 


ing  spirituous  liquors,  and  also  at  "a 
place  commonly  used  for  the  purpose 
of  gaming,"  it  was  held  that  the  latter 
charge  was  insufficient  because  it  did 
not  further  allege  that  the  place  was  a 
room  attached  to  a  public  house. 
Bacchus  V.  State,  i8  Tex.  App.  15. 
Tummins  v.  State,  18  Tex.  App.  13. 

1.  State  V.  Prescott,  33  N.  H.  212 
Sublett  V.  State,  9  Tex.  53  Dohme  v. 
State,  68  Ga.  339  State  v.  Atkyns,  i 
Ala.   180. 

Keeping  Gaming  House.  —  An  indict- 
ment for  keeping  a  gaming  house  need 
not  more  definitely  describe  the  house 
than  by  alleging  that  it  is  in  the  county. 
Dohme  v.   State,  68  Ga.  339. 

Keeping  Gaming  Device.  —  An  indict- 
ment for  keeping  a  device  for  gaming, 
under  §  2181,  Ind.  R.  S.  1894,  averring 
"  that  the  defendant  did,  at  the  county 
and  state  aforesaid,  unlawfully  keep 
and  exhibit  a  certain  gaming  appa- 
ratus, to  wit,  a  faro  bank,  and  then 
and  there  unlawfully  kept  the  same 
for  the  purpose  of  wagering,  winning, 
and  gaming  thereon  money  and  other 
articles  of  value,"  sufficiently  charges 
the  offense.  It  is  not  necessary  in  such 
case  to  describe  the  particular  building 
or  precise  spot  where  the  device  was 
kept  properly  naming  the  county  and 
state  is  sufficient.  App  v.  State,  90 
Ind.  74    Keith  v.  State,  90  Ind.  90. 

Permitting  Gaming  on  Premises.  — 
Where  the  indictment  was  for  renting 
and  permitting  a  house  to  be  used  for 
the  purpose  of  gaming,  and  the  prem- 
ises were  described  as  the  defendant's 
building  at  Clark  county,  such  descrip- 
tion was  held  a  sufficient  compliance 
with  the  statute.  Kleespies  v.  State, 
106  Ind.  383. 

Use  of  House.  —  It  is  sufficient  to  aver 
that  the  defendant  played,  etc.,  "  in  a 
certain  house  for  retailing  spirituous 
liquors,"  without  a  further  allegation 
that  the  house  was  used  for  such  pur- 


pose at  that  time.  Royal  v.  State,  9 
Tex.  449. 

2.  Sheppard  v.  State,  i  Tex.  App.  306; 
Sublett  V.  State,  9  Tex.  53:  Priori/. 
State,    4   Tex.    383;     Wilson   v.    State, 

5  Tex.  22  State  v.  Atkyns,  i  Ala. 
180. 

Where  the  indictment  alleged  that 
the  playing  was  in  the  storehouse  of  S. 

6  O.,  it  was  held  unnecessary  that  the 
same  should  charge  that  the  storehouse 
was  the  property  of  S.  &  O.,  or  that  it 
was  occupied  by  them.  Sheppard  v. 
State,  I  Tex.  App.  306  Sublett  v.  State, 
9  Tex.  53;  Prior  v.  State,  4  Tex.  383; 
Wilson  V.  State,  5  Tex.  22. 

In  Prior  v.  State,  4  Tex.  383,  the 
court  said:  "  The  most  material  fact, 
and  indeed  all  that  was  necessary  to 
have  been  averred,  was  the  playing  at 
a  public  place,  or  at  a  house  occupied 
for  retailing  spirituous  liquors.  It 
could  not  be  important  to  allege  who 
owned  or  occupied  the  house.  Such  an 
inquiry  could  only  have  been  essential 
had  the  owner  or  occupant  been  in- 
dicted for  permitting  playing  at  cards 
in  his  house."  Quoted  in  Sublett  v. 
State,  9  Tex.  53. 

3.  Prior  v.  State,  4  Tex.  383;  Wilson 
V.  State,  5  Tex.  22. 

4.  Alabama.  —  Burnett  v.  State,  30 
Ala.  19;  State  v.  Atkyns,  i  Ala.  180; 
Clark  V.  State,  19  Ala.  552;  Rodgers  v. 
State,  26  Ala.  76;  Smith  v.  State,  22 
Ala.  54;  Harris  v.  State,  31  Ala.  362. 

Arkansas.  —  State  v.  Grider,  18  Ark. 
297;  Medlock  v.  State,  18  Ark.  363. 

California.  —  People  v.  Carroll,  80 
Cal.  153;  People  v.  Saviers,  14  Cal.  29. 

Illinois.  —  Blemer  v.  People,  76  111. 
265. 

Indiana.  —  KleeSpies  v.  State,  106 
Ind.  383;  Fisher  v.  State,  2  Ind.  App. 
365;  McAlpin  V.  State,  3  Ind.  567;  State 
V.  Miller,  5  Blackf.  (Ind.)  502. 

Kentucky.  —  Com.  v.  Lampton,  4 
Bibb  (Ky.)  261. 
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The  Exact  Language  of  the  statute  need  not  be  employed  where 
words  of  the  same  substantial  meaning  and  import  are  used,* 
an  indictment  in  such  cases  being  sufficient  if  it  states  the  acts 
constituting  the  offense,  in  ordinary  and  concise  language, 
and  in  such  a  way  that  a  person  of  ordinary  understanding  can 
know  what  is  intended.* 


Louisiana.  —  State  r.  George,  34  La. 
Ami.  261. 

Maryland.  —  Wheeler  v.  State,  42 
Md.  563. 

Massachusetts.  —  Com.  v.  Swain.  160 
Mass.  354. 

Missouri.  —  State  v.  Stogsdale, '  67 
Mo.  630;  Spratt  v.  State,  8  Mo.  247; 
State  V.  Kesslering,  12  Mo.  565;  State  v. 
Ames,  10  Mo.  743:  State  v.  Austin,  12 
Mo.  576;  State  I',  Ellis,  4M0.  474;  State 
V.  Scaggs,  33  Mo.  92;  State  v.  Herry- 
ford,  19  Mo.  378;  State  v.  Nelson,  19 
Mo.  393;  State  v.  Bates,  10  Mo.  166. 

Ohio.  —  Davis  v.  State,  32  Ohio  St.  27. 

Texas.  —  Bosshard  v.  State,  25  Tex. 
Supp.  207;  Blair  v.  State,  32  Tex.-  474; 
State  V.  Stewart,  35  Tex.  499. 

Virginia.  —  Leath  v.  Com.,  32  Gratt. 
(Va.)  873. 

Washington.  —  State  v.  Wilson,  9 
Wash.  16;  Schilling  v.  Territory,  2 
Wash.  Ter.  2S3. 

As  an  Exception  to  This  General  Bule  it 
has  been  held  not  always  sufficient  to 
pursue  the  very  words  of  the  statute, 
unless  by  so  doing  you  fully,  directly, 
and  expressly  allege  the  facts  in  the 
doing  or  not  doing  of  which  the  offense 
consists.     Clark  v.   State,  19  Ala.  555. 

1.  State  V.  Middleton,  ir  Iowa  246; 
McGaffey  v.  State,  4  Tex.  156;  State  v. 
George,  34  La.  Ann.  261. 

In  Estes  v.  State,  10  Tex.  300,  it  was 
held  that  the  statute  was  intended  to 
furnish  the  pleader  with  a  description 
sufficient  in  point  of  certainty,  but  was 
not  intended  to  prescribe  a  form  in- 
variably to  be  pursued. 

In  Davis  v.  State,  32  Ohio  St.  28,  the 
court  said:  "  All  the  elements  neces- 
sary to  constitute  the  crime  must  be 
averred,  and  these  elements  must  be 
gathered  from  the  statute  describing 
the  offense,  and  not  aliunde." 

Convertible  Temu.  — "  The  offense 
must  be  described  within  the  terms  of 
the  statute.  To  do  this  it  is  generally 
necessary  to  use  the  words  of  the  stat- 
ute. There  is  great  danger  in  employ- 
ing what  are  supposed  to  be  converti- 
ble terms."  Davis  v.  State,  32  Ohio 
St.  28. 


Superfluous  Terms.  —  Where  an  offense 
is  created  by  statute,  in  general  it  is 
sufficient  for  the  indictment  to  charge 
the  offense  in  the  terms  used  in  the 
statute,  but  if  superfluous  allegations 
are  added,  and  these  show  a  case  not 
within  the  statute,  the  indictment  is  bad 
on  demurrer.  State  v.  Mahan,  2  Ala. 
340. 

Broader  than  Statute.  —  An  indictment 
under  the  Gen.  Stat,  of  Mass.,  c.  161, 
§  57,  was  held  broader  than  the  statute 
on  which  it  was  drawn,  where  it 
charged  that  the  defendant  fraudu- 
lently obtained  the  property  described 
"by  means  of  a  game,  device,  sleight 
of  hand  and  trick,  and  by  the  use  of 
cards  and  other  implements,  instru- 
ments, and  means."  In  passing  upon 
this  indictment,  the  court  said: 
"Under  this  indictment  it  would  not 
be  necessary  to  prove  that  the  defend- 
ant used  cards  or  other  implements  or 
instruments,  but  he  might  be  convicted 
by  showing  that  he  obtained  the  prop- 
erty by  some  trick  or  device,  by  the  use 
of  any  other  means,  such  as  bettings 
or  false  representations  or  pretenses. 
The  words  "  and  means  "  cannot  be 
rejected  as  surplusage;  they  are  not 
immaterial,  but  change  the  character 
of  the  acts  charged.  The  indictment 
does  not  follow,  but  enlarges,  the  stat- 
ute; and  for  this  reason,  without  con- 
sidering the  other  objections  urged  to  it, 
we  are  of  opinion  that  it  is  defective. 
Com.  V.  Parker,  117  Mass.  112. 

2.  People  V.  Saviers,  14  Cal.  29;  Tu- 
berson  v.  State,  26  Fla.  472;  Bagley  v. 
State,  I  Humph.  (Tenn.)486.  See  also 
State  I/.  McBride,  8  Humph.  (Tenn.)  66. 

An  indictment  should  state  the  facts 
constituting  the  offense,  so  that  the 
accused  may  know  what  he  is  to  meet. 
The  highest  degree  of  certainty  is  not 
required;  certainty  to  a  common  intent 
is  sufficient.  No  rule  should  be  applied 
which  will  only  shield  the  guilty,  in- 
stead of  securing  the  ends  of  the  law. 
Where  the  indictment  clearly  charges 
a  crime,  and  fairly  advises  the  defend- 
ant of  the  particular  act  of  which  com- 
plaint is  made,  the  principal  object 
90  Volume  IX. 


Joinder  of  Counts 


GAMING. 


and  Cantes  of  Action. 


2.  Negativing  Exception  in  Statute.  —  If  there  be  any  exception 
contained  in  the  same  clause  of  the  act  which  creates  the  offense, 
the  indictment  must  show  negatively  that  the  defendant  or  sub- 
ject of  the  indictment  does  not  come  within  the  exception.* 

Separate  Clause  of  Statute.  —  On  the  Other  hand,  where  an  exception 
is  set  out  in  a  clause  of  the  statute  other  than  the  one  under 
which  the  prosecution  is  maintained,  the  indictment  need  not 
negative  such  exception,* 

XI.  JoiNDEE  OF  Counts  and  Causes  of  Action  —  1.  Generally. — 
It  is  a  well  established  and  constant  practice,  to  charge  offenses, 
though  differing  from  each  other  and  varying  in  the  punishment 
authorized  to  be  inflicted,  in  separate  counts  of  one  indictment, 
and  to  try  the  accused  upon  the  several  charges  at  the  same 
time,  provided  the  offenses  be  of  the  same  general  character,  differ- 
ing only  in  degree.' 


of  such  an  indictment  is  attained. 
Carper  v.  State,  27  Ohio  St.   576. 

Unlawful  Act.  —  An  omission  to  de- 
scribe any  offense  against  the  statute 
is  not  cured  by  a  general  allegation 
that  the  act  was  unlawful.  '  Huff  v. 
Com.,  14  Gratt.  (Va.)  648. 

Bemedial  Statutes.  —  In  Mississippi 
laws  against  gaming  have  been  held 
remedial  and  not  penal,  and  that  rea- 
sonable certainty  is  all  that  can  be  re- 
quired. Seal  V.  State,  13  Smed.  &  M. 
(Miss.)  286;  Cain  v.  State,  13  Smed.  & 
M.  (Miss.)  456. 

1.  State  V.  Price,  12  Gill  &  J.  (Md.) 
260,  37  Am.  Dec.  81;  Colchell  v.  State, 
23  Tex.  App.  584;  Reynolds  v.  State,  2 
Nott  &  M.  (S.  Car.)  365;  Romp  v.  State, 
3  Greene  (Iowa)  278;  Clark  v.  State, 
19  Ala.  554. 

Where  a  statute  contains  an  excep- 
tion so  incorporated  in  its  enacting 
clause  that  the  one  cannot  be  read 
without  the  other,  the  indictment  must 
negative  the  exception.  But  where, 
after  general  words  of  prohibition,  an 
exception  is  created  in  a  subsequent 
clause  or  section,  it  must  be  interposed 
by  the  defendant  as  a  defense.  Stearns 
V.  State,  81  Md.  341. 

Private  Besidence.  —  Where  the  stat- 
ute under  which  the  indictment  was 
drawn  denounced  the  playing  of  cer- 
tain games  with  dice  or  dominoes,  but 
excepted  such  games  when  played  at  a 
private  residence,  it  was  held  that  the 
indictment,  failing  to  negative  such 
exception,  was  bad.  Colchell  v.  State, 
23  Tex.  App.  584.  See  also  Holt  v. 
Com.,  2  Bush  (Ky.)  33,  where  it  was 
held  that  an  indictment  for  keeping  a 
billiard   table  in  a  house  should,  since 


the  amendment  excepts  billiard  tables 
kept  in  private  residences  and  not  for 
hire,  allege  that  such  table  was  kept 
for  hire. 

Befusal  to  Pay  Tax.  —  Under  the  Ar. 
kansas  Act  of  1845,  relating  to  billiard 
tables,  the  setting  up  and  keeping  of  a 
billiard  table  is  not  of  itself  an  offense, 
and  an  indictment  under  the  statute 
should  specify  that  the  party  refused 
to  pay  the  tax  of  twenty-five  dollars 
into  the  state  treasury,  and  a  failure  to 
so  allege  will  render  the  indictment 
bad.     Mayers  v.  State,  8  Ark.  222. 

2.  Romp  V.  State,  3  Greene  (Iowa) 
276;  Clark  V.  State,  19  Ala.  554. 

Nor  is  it  even  necessary  to  allege 
that  the  defendant  is  not  within  the 
benefit  of  its  provisos,  though  the  pur- 
view should  expressly  notice  them  as 
by  saying  that  none  shall  do  the  act 
prohibited  except  in  the  cases  herein- 
after excepted.  Clark  v.  State,  19  Ala. 
554- 

Gambling  on  Baces.  —  Where  the  stat- 
ute made  it  unlawful  to  gamble  on 
races  except  on  certain  grounds  within 
the  state,  an  indictment  charging  the 
gambling  on  races  run  on  a  track  in 
another  state  negatives  the  exception. 
Stearns  v.  State,  81  .Md.  341. 

License.  —  In  Buford  v.  Com.,  14  B. 
Mon.  (Ky.)  20,  it  was  held  that  in  an 
indictment  for  permitting  gaming,  an 
averment  that  the  defendant  was  a 
coffee-house  keeper  was  sufficient  with- 
out averring  that  he  was  duly  licensed. 

3.  Wheeler  v.  State,  42  Md.  563; 
Com.  V.  McGuire,  i  Va.  Cas.  119. 

Keeping  Oaming  House  and  Permitting 
Play.  —  Where  an  indictment  under 
§  2721   of  the  Iowa  Code  charged  the 
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Ho  More  Particularity  is  required  in  this  class  of  cases  than  in  other 
criminal  titles  in  general. 

Election  of  Count  by  Prosecution.  —  Where  the  nature  of  the  charge  is 
the  same  in  the  several  counts,  and  subject  to  the  same  judgment, 


defendant  in  one  count  with  keeping  a 
gambling  house,  and  in  another  with 
permitting  persons,  in  a  place  under 
his  control,  to  play  for  money,  it  was 
held  that  it  was  not  objectionable  on 
the  ground  of  duplicity.  State  v.  Coos- 
ter,  ID  Iowa  453. 

So  an  indictment  charging  the  de- 
fendant with  permitting  a  gaming 
device  to  be  "  set  up  and  used  "  is  not 
bad  for  duplicity.  State  v.  Fletcher, 
18  Mo.  426. 

In  Dormer z'.  State,  2  Ind.  30S,  it  was 
held  that  an  indictment  for  keeping  a 
gambling  house  was  not  bad  for  charg- 
ing that  the  defendant  kept  and  suffered 
his  house  to  be  used  for  gambling,  but 
otherwise  if  the  allegation  was  in  the 
disjunctive. 

Playing  and  Permitting  Play.  —  Where 
several,  however,  were  jointly  indicted, 
one  for  permitting  the  others  to  play 
at  a  prohibited  game  in  his  house,  and 
the  others  for  playing  at  such  game, 
after  a  verdict  of  conviction  the  judg- 
ment was  arrested  on  the  ground  that 
the  offenses  were  distinct  and  could 
not  be  joined  in  one  indictment.  State 
V.  Fant,  2  Brev.  (S.  Car.)  487. 

Setting  TTp  and  Keeping  Gambling  Table. 

—  In  Hinkle-'.  Com.,  4  Dana(Ky.)  518, 
it  was  held  that  setting  up  a  gambling 
table  may  be  an  entire  offense;  and 
the  keeping  a  gambling  table  for  the 
purpose  of  inducing  others  to  bet  upon 
it  may  also  constitute  a  distinct  offense , 
for  either,  not  connected  with  the  other, 
an  indictment  would  lie.  Yet  when 
both  were  perpetrated  by  the  same  per- 
son, at  the  same  time,  they  constituted 
but  one  offense,  for  which  one  count 
was  sufficient,  and  for  which  but  one 
penalty  could  be  inflicted. 

Gaming  and  Keeping  Gambling  House. 

—  Counts  under  the  statute  against 
gaming,  and  counts  for  keeping  and 
maintaining  a  common  gambling  house 
so  as  to  create  a  nuisance  at  common 
law,  may  be  joined  in  the  same  in- 
dictment. Wheeler  v.  State,  42  Md. 
563. 

1.  Playing  Cards  and  Betting.  —  Under 
a  statute  forbidding  playing  at  cards  in 
any  building  where  liquors  are  sold, 
and  further  prohibiting  the  betting  at 
such     games,    an     indictment     which 


charged  the  defendant  in  one  count  for 
playing  cards  in  a  place  where  liquor 
was  sold,  and  then  that  he  did  bet 
money  upon  such  game,  was  held  to 
charge  but  one  offense  in  betting  at 
cards.    Clayborne  v.  State,  103  Ala.  53. 

Conjunctive  Averments.  —  Where  an 
indictment,  under  the  Minnesota  Stat- 
ute 1878,  c.  99,  §  15,  charged  that  the 
defendant  "  did,  by  means  of  three 
card  monte,  so  called,  and  other  forms 
and  devices  and  sleight  of  hand 
(a  more  particular  description  of  which 
is  to  the  grand  jury  unknown),  from 
one  A,  by  the  use  of  cards  and  instru- 
ments of  like  character  (a  more  par- 
ticular description  of  which  is  to  the 
grand  jury  unknown),  feloniously,  etc., 
obtain  a  certain  sum,"  it  was  held 
that  the  indictment  was  not  too  uncer- 
tain from  want  of  more  specific  descrip- 
tion of  the  games  or  tricks  practised,  or 
of  the  nature  of  the  cards  or  instru- 
ments used,  and  that  but  one  offense 
was  charged,  notwithstanding  the  state- 
ment conjunctively  of  several  games  or 
tricks  and  several  instruments.  State 
V.  Gray,  29  Minn.  142. 

Disjunctive  Averments.  —  Where  an 
indictment  charged  betting  at  a  game 
of  "  hazard  or  skill,"  it  was  held  not 
bad  for  duplicity  on  the  ground  of  the 
disjunctive  "  or."  State  v.  Hester,  48 
Ark.  40. 

Charging  the  Place  in  the  Alternative. 
—  In  Alabama,  where  an  indict- 
ment (under  the  Alabama  Code)  for 
gaming  charged  that  defendant 
"  played  at  a  game  with  cards  or 
dice,  or  at  some  device  or  substitute 
therefor,  at  a  tavern,  inn,  storehouse 
for  retailing  spirituous  liquors,  or  house 
or  place  where  spirituous  liquors  were, 
at  the  time,  retailed  or  given  away,  or 
at  a  public  house,  highway,  or  at  some 
other  public  place,  or  at  an  outhouse 
where  people  resorted,"  it  was  held 
that  the  indictment  was  sufficient 
on  demurrer,  and  was  not  viola- 
tive of  the  tenth  section  of  the  first 
article  of  the  state  constitution,  which 
provides  that  "  the  accused  in  all 
criminal  prosecutions  has  the  right  to 
demand  the  nature  and  cause  of  the 
action  against  him,"  Burdine  v.  State, 
25  Ala.  60. 
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the  court  will  not  compel  the  prosecution  to  elect  upon  which 
count  the  defendant  shall  be  tried.* 

2.  Charging  Specific  Offenses.  —  The  indictment  may  charge  that 
the  defendant  "  did  deal,  play,  carry  on,  and  conduct  "  a  certain 
game.*  So  the  indictment  may  charge  the  keeping  of  a  gambling 
house  and  the  permitting  of  other  persons  in  a  place  under  the 
defendant's  control  to  play  for  money.'     So  the  indictment  may 


1.  In  Orr  v.  State,  r8  Ark.  543,  it 
was  held  that  where  the  indictment 
contains  two  counts,  charging  in  the  first 
that  the  defendant  did  play  a  game  of 
pocre,  and  in  the  second  did  play  a 
game  of  draw  pocre,  the  court  did  not 
err  in  refusing  to  compel  the  state  to 
elect  upon  which  of  the  counts  of  the 
indictment  the  defendant  should  be 
tried.  In  passing  upon  the  indictment 
the  court  said:  "  If  pocre  and  draw 
pocre  be  really  distinct  and  different 
games,  and  the  indictment  intended  to 
charge  the  appellant  with  two  distinct 
offenses,  one  in  each  count,  the  offenses 
both  being  misdemeanors  of  the  same 
nature  or  class,  and  subject  to  the 
same  judgment,  the  state  had  the  right 
to  join  them  in  one  indictment,  and  the 
appellant  had  no  right  to  compel  the 
prosecuting  attorney  to  make  an  elec- 
tion." 

Massachusetts.  —  Oa  the  trial  on 
Mass.  Stat.  1855,  c.  405,  of  an  indictment 
/containing  one  count  for  keeping  dur- 
ing a  certain  time  a  tenement  "  used 
as  a  house  of  ill  fame,"  "  resorted  to 
for  prostitution,  lewdness,  and  illegal 
gaming,"  and  "  used  for  the  illegal  sale 
and  illegal  keeping  of  intoxicating  liq- 
uors," and  a  second  count  for  keeping  a 
tenement  during  a  part  of  the  same 
time,  "  resorted  to  for  illegal  gaming," 
and  "  used  for  the  illegal  sale  and  il- 
legal keeping  of  intoxicating  liquors," 
the  government  may  introduce  evi- 
dence in  support  of  either  count,  and 
need  not  elect  to  proceed  under  one;  and 
if  but  one  offense  is  proved,  the  jury 
may  apply  the  evidence  to  either  of  the 
counts  to  which  it  is  applicable,  and 
may  acquit  on  the  first  and  convict  on 
the  second.  Com.  v.  Edds,  14  Gray 
(Mass.)  406. 

2.  People  V.  Gosset,  93  Cal.  641 ; 
State  V.  Carr,  6  Oregon,  133;  State  v. 
Holland,  22  Ark.  242;  Ward  v.  State, 
22  Ala.  16. 

The  indictment  "  may  allege  in  a  sin- 
gle count  that  the  defendant  did  as 
many  of  the  forbidden  things  as  the 
pleader  chooses,  employing   the   con- 


junction '  and  '  where  the  statute  has 
'  or,'  and  it  will  not  be  double,  and  it 
will  be  established  at  the  trial  by  proof 
of  any  one  of  them."  Stearns  z/.  State, 
81  Md.  341. 

So,  in  Com.  v.  Tiernan,  4Gratt.  (Va.) 
545,  it  was  held  that  an  indictment  for 
unlawful  gaming  by  playing  at  cards, 
and  betting  on  the  sides  and  hands  of 
those  that  then  and  there  did  play,  was 
not  objectionable  for  duplicity. 

3.  State  z/.  Bitting,  13  Iowa  600;  State 
V.  Cooster,  10  Iowa  453;  Davis  v.  State, 
100  Ind.  155;  Dormer  v.  State,  2  Ind. 
308;  Crawford  v.  State,  33  Ind.  304; 
State  V.  Slocum,  8  Blackf.  (Ind.)  315; 
Bell  V.  State,  92  Ga.  49;  States.  Ames, 
10  Mo. 743;  Hinkle  z/.Com.,  4Dana(Ky.) 
518.  See  also  State  v.  Alsop,  4  Ind. 
141;  McAlpin  V.  State,  3  Ind.  567; 
Wingard  v.  State,  13  Ga.  396. 

Fool  Booms.  —  Where  a  complaint  on 
Mass.  Stat.  18S5,  c.  342,  §  i,  alleged  that 
defendant  kept  and  occupied  a  "  room 
with  apparatus,  books,  betting  tickets, 
and  other  devices,  etc.,  for  the  purpose 
of  registering  bets,  and  of  buying  and 
selling  pools  upon  the  results  of  trials 
and  contests  of  skill,  speed,  and  en- 
durance of  men,  beasts,  birds,  and 
machines,  and  upon  the  results  of  cer- 
tain games  of  ball  to  be  played  between 
contesting  base-ball  players,"  it  was 
held  not  bad  for  duplicity,  since  the 
offense  consisted  of  keeping  the  room. 
Com.  V.   Moody,  143  Mass.  177. 

So  where  an  indictment  charged  the 
defendant  with  keeping  a  place  with 
apparatus  for  registering  wagers,  and 
also  for  the  purpose  of  buying  and  sell- 
ing pools,  it  was  held  that  as  the  keep- 
ing of  a  place  for  either  of  these 
purposes  was  forbidden  by  statute,  the 
indictment  did  not  charge  two  offenses. 
State  V.  Falk,  66  Conn.  250. 

Dram  Shop  or  Grocery.  —  An  indict- 
ment for  permitting  gaming  in  a 
"  dram  shop  or  grocery"  is  not  uncer- 
tain, even  though  the  word"  grocery  " 
does  not  appear  in  the  statute  under 
which  the  indictment  is  drawn.  Bal- 
lentine  v.  State,  48  Ark.  45. 
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charge  the  defendant  with  exhibiting  all  the  games  mentioned  in 
the  statute.*  or  maintaining  all  tlie  places  mentioned  therein,  and 
upon  proof  as  to  one  of  the  games  or  places  charged,  it  will  be 
sufficient  to  sustain  the  charge.* 

Xn.  Vasiance.  —  The  same  general  rules  as  to  variance  apply 
to  the  offense  of  gaming  as  to  other  offenses  of  the  same  nature. 
Where  the  statute  specifically  denounces  certain  forms  of  gaming, 
and  the  indictment  is  drawn  applicable  to  a  certain  section  thereof, 
it  is  only  necessary  to  prove  the  facts  alleged,  and  a  variance  in 
the  proof  will  not  be  deemed  material  unless  the  rights  of  the 
accused  are  thereby  endangered.  Thus,  upon  an  indictment  for 
unlawful  gaming,'  or  the  unlawful  keeping  of  a  common  gaming 
house,*  or  the  keeping  of  a  gaming  table  and  other  apparatus 


1.  In  Dougherty  v.  State,  (Tex. 
Crim.  App.  1896)35  S.  W.  Rep.  666,  the 
information  charged  the  defendant 
with  exhibiting  a  gaming  table  and 
bank,  and  it  was  contended  that  the 
charge  of  the  court  below  was  errone- 
ous in  authorizing  the  jury  to  convict 
if  the  defendant  kept  or  exhibited  a 
gaming  table.  In  passing  upon  the 
question,  the  court  said:  "  The  proof 
of  either  would  support  the  conviction, 
and  the  prosecution  was  authorized  to 
charge  both  phases  of  the  offense  in 
the  information  without  making  such 
information  duplicitous."  See  also 
Baker  v.  State,  (Tex.  Crim.  App.  1896) 
35  S.W.  Rep.  666;  Bowers  v.  State,  (Tex. 
Crim.  App.  1896)  35  S.  W.  Rep.  666. 

Where  an  indictment  under  the  Va. 
Code  of  1873,  c.  194,  §  I,  for  gaming, 
pursued  the  language  of  the  statute 
except  that  it  used  the  word  "  and  "  in 
place  of  "or,"  thus  charging  the  ac- 
cused with  exhibiting  all  the  games 
mentioned  in  said  statute,  it  was  held 
to  charge  but  one  offense,  and  was 
supported  by  proof  of  the  keeping  or 
exhibiting  of  any  one  of  the  games  or 
tables  mentioned,  and  on  conviction 
there  would  be  but  one  fine  and  one 
term  of  imprisonment.  Leath  v.  Com., 
32  Grait.  (Va.)  873. 

So  where  the  indictment  charged  the 
playing  and  betting  for  money  at  cards 
as  a  game  of  "  poker,  whist,  faro, 
seven  up,  three  up,  and  other  games 
played  with  cards,"  the  indictment  was 
held  sufficient  upon  proof  of  the  play- 
ing of  any  of  the  games  mentioned, 
and  it  was  held  proper  for  the  court  to 
refuse  to  compel  the  prosecution  to 
elect  for  which  of  the  said  offenses  it 
would  try  the  defendant.  Wingard  v. 
State,  13  Ga.  396, 


2.  State  V.  Alsop,  4  Ind.  141 ;  McAlpin 
V.  State,  3  Ind.   567. 

An  indictment  containing  three 
counts  for  playing  at  cards  in  an  out- 
house where  people  resort,  in  a  store- 
house for  retailing  spirituous  liquors, 
etc.,  in  a  public  place,  is  good  without 
designating  to  whom  the  outhouse  or 
storehouse  belongs.  State  v.  Atkyns, 
I  Ala.  180. 

8.  An  Indictment  for  TTnlawfal  Flaying 
at  cards  is  supported  by  proof  that  the 
defendant  bet  at  a  game  of  faro  at  the 
time  and  place  charged.  Gibboney  v. 
Com.,  14  Gratt.  (Va.)  582. 

Under  an  indictment  for  gaming 
(Ala.  Rev.  Code,  §  3620),  a  conviction 
may  be  had  on  proof  that  the  defend- 
ant and  another  ' '  bought  each  a  chance 
in  a  raffle  for  a  pocketbook.  and  raffled 
for  the  same  by  throwing  dice  for  it." 
Mclnnis  v.  State,  51  Ala.  23. 

A  conviction  cannot  be  had,  under  an 
indictment  for  gaming,  on  proof  that 
the  defendant  played  a  game  of  euchre 
with  dominoes,  if  the  jury  are  satisfied 
from  the  evidence  that  the  game  of 
euchre  with  dominoes  is  an  older  game 
than  euchre  with  cards,  and  that  both 
cards  and  dominoes  are  still  retained 
in  common  use  in  playing  euchre;  un- 
less the  evidence  also  satisfies  the  jury 
that,  as  matter  of  fact,  dominoes  were 
used  in  that  particular  game  as  a  sub- 
stitute for  cards,  although  that  fact  was 
not  intended  by  or  even  known  to  the 
players  themselves.  Harris  v.  State, 
33  Ala.  373. 

4.  An  Indictment  for  Keeping  a  Common 
Oaming  House  is  supported  by  evidence 
of  the  keeping  of  a  house  in  which 
cards  or  dominoes  are  habitually 
played  for  meats  or  drinks.  Lord  v. 
State,  16  N.  H.  325. 
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made  use  of  and  exhibited  for  the  purpose  of  gaming,*  or  where 
the  offense  consists  of  allowing  or  permitting  unlawful  gaming 
on  one's  premises,  it  is  only  necessary  to  produce  such  evidence 
in  support  of  the  charge  as  will  in  legal  contemplation  sustain 
the  allegations  of  the  indictment,  and  show  that  the  provisions 
of  the  statute,  under  which  the  same  was  drawn,  have  been 
violated.* 

Persons  Playing.  —  Where  the  indictment  charges  a  betting  or 
playing  between  certain  named  persons,  the  evidence  should  cor- 
respond with  the  allegations  in  this  regard  ;  *  and  where  the 
indictment  charges  several  persons  with  a  joint  betting,  the  proof 
must  correspond  with  the  allegations  and  show  that  all  the  per- 
sons named  were  concerned  in  the  betting.* 


Whether  the  fact  that  the  defendant 
permitted  a  roulette  to  be  gambled 
upon  once  in  his  house  is  sufficient 
evidence  to  support  an  indictment  for 
keeping  a  gambling  house,  is  a  ques- 
tion to  be  decided  by  the  jury.  Arm- 
strong V.  State,  4  Blackf.  (Ind.)  247. 

Evidence  Sustaining  Part  of  Charge.  — 
On  the  trial  of  an  indictment  charging 
the  defendant  with  keeping  his  house 
to  be  used  for  gaming,  the  only  evi- 
dence as  to  wagering  was,  that  persons 
played  upon  a  billiard  table  and  the 
loser  paid  for  its  use,  and  the  only 
charge  in  the  indictment  which  this  evi- 
dence sustained  was  the  charge  that 
persons  were  permitted  to  play,  etc., 
and  bet  and  wager  upon  the  result  of 
the  games,  "  the  hire  of  said  billiard 
table."  In  such  case  it  was  held  that 
the  evidence  was  insufficient,  as  it  sus- 
tained only  a  part  of  the  charge  which 
was  not  well  made.  Carr  v.  State,  50 
Ind.  178. 

1.  Keeping  Gaming  Table.  — An  indict- 
ment, under  art.  412  of  the  Tex.  Pen. 
Code,  alleging  that  the  defendant  "  did 
keep  a  gaming  table  for  the  purpose  of 
gaming,"  is  sustained  by  the  evidence 
that  he  exhibited  a  game  called  grand 
raffle.     Stearnes  v.  State,  21  Tex.  692. 

2.  Allowing  Oaming  on  Premises.  —  An 
indictment  on  Mass.  Stat.  1855,  c.  405, 
for  keeping  a  tenement  resorted  to  for 
illegal  gaming,  and  used  for  the  illegal 
sale  and  illegal  keeping  of  intoxicating 
liquors,  is  supported  by  proof  of  keep- 
ing a  tenement  resorted  to  for  illegal 
gaming.  Com.  z/.  Edds,  14  Gray  (Mass.) 
406. 

Under  the  Miss.  Code  of  1880,  §  1121, 
providing  for  the  punishment  of  a 
liquor  seller  for  permitting  a  "  game 
of  chance  "    upon  his  premises,  such 


liquor  seller  cannot  be  convicted  for 
permitting  such  game  on  proof  that 
he  allowed  billiard  playing.  Wortham 
V.  State,  59  Miss.  179.  And  he  may 
introduce  evidence  to  show  that  this  is 
a  game  not  of  chance  but  of  skill, 
Wortham  v.  State,  59  Miss.  179. 

3.  But  in  Com.  v.  Price,  8  Leigh  (Va.) 
757,  it  was  held  that  an  indictment 
against  a  tavern  keeper  for  suffering  a 
certain  game  to  be  played  by  certain 
persons  named,  would  be  supported  by 
proof  of  his  having  suffered  the  game 
to  be  played,  although  by  other  persons 
than  those  named  in  the  indictment. 

Persons  Unknown  to  Grand  Jury.  — 
Where  an  indictment  against  the  keeper 
of  a  certain  buildrng  for  knowingly 
permitting  persons  to  gamble  therein, 
alleged  that  the  names  of  such  persons 
were  to  the  grand  jurors  unknown, 
evidence  was  introduced  to  show  that 
the  witness  who  testified  before  the 
grand  jury  could  have  given  the  names 
if  the  inquiry  had  been  made  of  him. 
It  was  held  that  a  failure  to  give  such 
names  constituted  no  variance,  since 
the  offense  charged  was  not  a  specific 
but  a  continuing  one.  Jessup  v.  State, 
14  Ind.  App.  230. 

4.  Johnson  v.  State,  13  Ark.  684. 
Where    an   indictment    for    gaming 

charged  in  two  of  the  counts  that  the 
defendant  and  four  other  persons  did 
bet  together  and  against  each  other  at 
a  game  of  cards,  etc.,  and  in  another 
count  that  the  said  defendant  and  the 
said  other  persons  did  bet  together  at  a 
game  of  cards,  etc.,  it  was  held  that 
proof  that  the  four  persons  named  in 
'the  indictment  played  the  game  of 
cards,  and  defendant  stood  by  and  bet 
with  one  of  them,  that  three  of  the 
players  bet  with  each  other,   but  the 
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DMcription  of  Wager. —  Sums  of  money  stated  in  an  indictment 
need  not  be  proved  as  laid  unless  they  form  part  of  the  descrip- 
tion of  a  written  instrument,  or  the  exact  sum  be  of  the  essence 
of  the  offense,*  since  in  this  class  of  cases  betting  is  the  gist  of 
the  offense.*  It  is  not  necessary  to  prove  that  the  defendant  bet 
the  precise  amount  mentioned  in  the  indictment.'  Where  the 
proof  adduced  in  support  of  the  allegations  will  in  the  common 
acceptation  of  the  term  be  sufficient,  the  court  will  not  hesitate 
to  apply  the  same  and  avoid  a  variance  on  such  ground.*     On 


fourth  player  did  not  bet  at  all,  was 
not  sufficient  to  sustain  a  verdict  of 
guilty  against  defendant;  and  that  the 
charge  in  the  indictment,  though  made 
with  unnecessary  complication,  should 
have  been  proven  as  alleged.  Hany  v. 
State,  9  Ark.  193. 

An  allegation  that  the  defendant 
played  cards  for  money  is  not  sustained 
by  evidence  that  the  bystanders  were 
betting,  but  that  the  defendant  was  not 
interested  in  any  stake.  Strawhern  v. 
State,  37  Miss.  422. 

Nor  is  a  charge  that  A.  lost,  etc., 
upon  a  game  of  cards,  sustained  by  evi- 
dence showing  that  A.  and  another  lost 
jointly.     Jackson  v.  State,  4  Ind.  560. 

Partial  Failure  in  Proof.  —  Where  an 
indictment  for  gaming  charges  the  de- 
fendant with  winning  or  losing  with 
several  persons,  and  the  evidence  shows 
that  the  winning  or  losing  was  only 
with  a  part  of  the  persons  mentioned, 
the  indictment  cannot  be  sustained. 
On  the  trial  in  this  case  the  court  below 
instructed  the  jury,  "  That  it  was  not 
necessary  for  the  state,  in  order  to  sus- 
tain this  prosecution,  to  show  that  the 
defendant  either  won  or  lost  of  or  to 
all  the  persons  named  in  said  indict- 
ment, but  that  it  was  only  necessary 
for  her  to  prove  a  winning  or  losing 
from  or  to  one  or  more  of  them."  The 
appellate  court,  in  passing  upon  the 
instruction,  held  that  this  was  wrong, 
and  that  inasmuch  as  the  counts  in 
the  indictment  charged  a  joint  winning 
and  a  joint  losing,  the  proof  must 
correspond.  Iseley  v.  State,  8  Blackf. 
(Ind.)  403. 

Winning  as  Partners.  —  In  Wilcox  v. 
State,  7  Blackf.  (Ind.)  456.  an  indict- 
ment for  gaming  alleged  that  the  de- 
fendant, by  playing  at  cards,  etc.,  had 
won  from  A,  B,  and  C  a  certain  article, 
etc.  The  evidence  showed  that  the  win- 
ning was  by  the  defendant  and  another, 
as  partners,  from  B  and  C  as  partners, 
and  it  was  held  that  such  variance  was 
fatal. 


1.  Parsons  v.  State,  2  Ind.  499. 

2.  Fagan  v.  State,  21  Ark.  390. 

3.  Medlock  v.  State,  18  Ark.  363; 
Parsons  v.  State,  2  Ind.  499;  Com.  v. 
McAtee,  8  Dana  (Ky.)  28;  Com.  v. 
Garland,  3  Mete.  (Ky.)  478. 

Upon  an  indictment  for  winning  a 
certain  sum  the  prosecution  may  prove 
the  winning  of  a  smaller  sum.  Parsons 
V.  State,  2  Ind.  499. 

In  Com.  V.  McAtee,  8  Dana  (Ky.)  28, 
the  defendant  was  indicted  for  betting 
$50,  while  the  amount  in  evidence  was 
$25,  whereupon  it  was  argued  that 
there  was  a  fatal  variance,  but  the 
court  held  that  the  defendant  could  not 
be  allowed  to  escape  on  the  ground 
that  he  had  bet  less  than  was  charged, 
especially  where  the  offense  and  pun- 
ishment were  the  same  whether  the  bet 
was  large  or  small. 

Promissory  Notes.  —  Where  the  in- 
dictment charged  the  defendant  with 
winning  the  sum  of  five  dollars  by  a 
wager,  etc.,  while  the  proof  showed 
that  he  won  a  promissory  note  for  five 
dollars,  it  was  held  that  the  allegations 
and  proof  were  too  variant  to  justify  a 
finding  of  guilty.  Tate  v.  State,  5 
Blackf.  (Ind.)  174.  See  Parsons  v. 
State,  2  Ind.  499. 

Wagering  Hire  of  Device.  —  Where,  on 
the  trial  of  an  indictment  charging  the 
defendant  with  keeping  his  house  to  be 
used  for  gaming,  the  only  evidence  as 
to  wagering  was,  that  persons  played 
upon  a  billiard  table  and  the  loser  paid 
for  the  use  of  the  table  twenty  or 
twenty-five  cents,  and  the  only  charge 
in  the  indictment  which  this  evidence 
sustained  was  the  charge  that  persons 
were  permitted  to  play,  etc.,  and  bet 
and  wager  upon  the  result  of  the  games 
"  the  hire  of  said  billiard  table,"  it 
was  held  that  the  evidence  was  insuffi- 
cient, as  it  sustained  only  a  part  of  the 
charge  which  was  not  well  made.  Carr 
V.  State,  50  Ind.  178. 

4.  An  allegation  in  the  indictment 
ftiat  the  defendant,  by  means  of  a  cer- 


79G 


Volume  IX. 


VManee. 


GAMING. 


Yarianee. 


the  other  hand,  where  a  material  variance  is  apparent  between 
the  allegations  and  the  proof,  the  same  will  be  held  fatal.* 

Place.  —  As  has  been  stated,  the  place  of  playing  should  be  set 
out,  and  where  the  evidence  in  support  thereof,  in  legal  contem- 
plation, sustains  the  allegation  in  this  regard,  a  variance  will  be 
held  immaterial    or  will  not  be  considered.*     Where,  however, 


tain  game  and  device,  fraudulently 
obtained  "  certain  moneys,  to  wit, 
divers  promissory  notes,  current  as 
m.oney  in  said  commonwealth,"  is  sup- 
ported by  proof  that  the  notes  obtained 
were  bank  bills.  Com.  v.  Ashton,  125 
Mass.  384. 

An  allegation  that  the  defendant  won 
money  at  a  game  of  pool  is  sustained 
by  evidence  that  the  question  which 
player  should  pay  for  the  game  was 
alone  at  stake.  Alexander  v.  State, 
99  Ind.  450. 

And  so  where  the  information 
alleged  that  A  owned  and  maintained  a 
tenpin  alley  for  hire,  and  that  B  and 
C  hired  of  A  the  use  thereof  to  play  a 
game  for  which  they  agreed  to  pay  A 
ten  cents,  and  that  in  pursuance,  etc..  B 
and  C  played  said  game,  by  which  B 
won  of  C  five  cents,  half  the  hire  of  the 
alley  by  them,  etc.,  unlawfully  betting 
and  wagering  with  him  said  five  cents 
on  the  result  of  the  game,  contrary, 
etc.;  and  the  evidence  showed  that  B 
won  of  C  the  value  of  five  cents,  being 
B's  liability  to  A  for  the  use  of  the 
alley,  which  liability  C  then  paid  to  A; 
it  was  held  that  there  was  no  material 
variance  between  the  information  and 
evidence  and  that  the  former  was  suffi- 
cient.    Mount  V.  State,  7  Ind.  654. 

Bepresentatives  of  Honey.  —  Bets  of 
checks  or  counters  at  faro  bank,  which 
are  agreed  by  the  parties  to  represent 
money  or  bank  notes,  and  for  which 
money  is  to  be  paid,  are  a  violation  of 
the  statute,  and  evidence  of  such  bet- 
ting will  sustain  a  charge  of  keeping  a 
faro  table  at  which  money  and  bank 
notes  are  bet.  Ashlock  v.  Com..  7  B. 
Mon.  (Ky.)  46;  Cohen  v.  State,  32  Ark. 
226. 

1.  Property.  —  An  indictment  for  bet- 
ting money  on  a  game  of  cards  will  not 
be  sustained  by  proof  of  the  betting  of 
property.  Horton  v.  State,  13  Ark. 
62;  Hale  V.  State,  8  Tex.  171. 

United  States  Treasury  Warrants.  —  An 
indictment  charging  the  betting  of 
money  will  not  be  sustained  by  proof 
that  the  defendant  bet  United  States 
treasury  warrants;  such  warrants  are 


not  in  legal  contemplation  money. 
Williams  v.  State,  12  Smed.  &  M. 
(Miss.)  58. 

2.  Variance  as  to  Place  —  Illustrations 
ofBule.  —  An  indictment  for  playing 
cards  in  a  public  place  described  the 
place  as  "  N.'s  gambling  room  over  J. 's 
saloon  on  A.  street  in  Waco,  Texas." 
Proof  was  given  that  N.'s  gambling 
room  was  not  vertically  over  J.'s  sa- 
loon, but  was  on  the  second  floor  of  the 
same  building,  and  vertically  over  a 
shop  which  ad-oined  J.'s  saloon  on 
the  ground  floor.  There  was  held  to 
be  no  material  variance  between  the 
allegation  and  proof.  Patterson  v. 
State,  12  Tex.  App.  222. 

Where  the  defendant  was  indicted  for 
playing  at  a  game  of  cards  "  in  a 
house  for  retailing  spirituous  liquors," 
and  the  evidence  shov/ed  that  the  cards 
were  played  in  the  rear  room  of  a  build- 
ing of  which  the  front  room  was  a  drink- 
ing saloon,  between  which  and  the  rear 
room  there  was  a  partition  containing 
a  sliding  window,  through  wliich  the 
players  in  the  rear  room  were  supplied 
with  drinks,  it  was  held  that  such  proof 
sufficed  to  show  such  a  connection  with 
the  saloon  as  brought  the  rear  room 
within  the  inhibition  of  the  statute, 
and  there  was  no  variance.  Stebbins 
V.  State,  22  Tex.  App.  32. 

Under  an  indictment  which  charges 
the  defendant  with  betting  "  at  a  game 
played  with  cards  in  a  public  place  " 
(Ala.  Rev.  Code,  §  3622),  a  conviction 
may  be  had,  on  proof  that  the  game  was 
played  "  at  a  house  where  spirituous 
liquors  were  retailed;"  and  if  the  play- 
ing was  in  an  open  place,  within  ten 
feet  of  the  door  of  the  house,  and  in 
full  view  of  it,  this,  in  contemplation 
of  law,  is  at  the  house.  (Brickell,  J., 
dissenting,  held  that  the  previous  de- 
cisions of  the  court,  under  indictments 
for  playing  cards  "  in  a  public  place," 
should  govern  this  and  similar  cases; 
and  that  where  the  indictment  charged 
the  playing  to  have  been  at  or  in  "  a 
public  place,"  while  the  proof  showed 
that  it  was  at  one  of  the  places  specifi- 
cally named   in   the  statute,  the  vari- 
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the  variance  is  apparent  upon  the  face  of  the  indictment,* 
or  where  the  playing  is  proved  to  have  taken  place  at  an 
entirely  different  place  from  that  alleged  in  the  indictment,  the 
variance  will  be  held  fatal.* 


ance  was  fatal,  and  no  conviction  could 
be  had.)  Napier  v.  State,  50  Ala.  168; 
Ray  v.  State,  50  Ala.  172. 

But  under  a  count  in  an  indictment 
for  gaming,  charging  the  defendant 
with  playing  cards  ''  at  a  storehouse 
then  and  there  for  retailing  spirituous 
liquors,"  no  conviction  can  be  had 
upon  proof  that  the  playing  took  place 
"  near  a  house  formerly  used  for  re- 
tailing, but  which  was  not  then  so 
used."     Logan  v.  State,  24  Ala.  182. 

1.  Private  Boom.  —  Where  the  indict- 
ment charged  the  defendant  with  play- 
ing a  game  of  cards  at  a  house  used  for 
the  purpose  of  retailing  spirituous 
liquors,  and  the  evidence  showed  that 
the  cards  were  played  in  an  upstairs 
room  over  a  room  used  for  retailing 
spirituous  liquors,  and  said  upstairs 
room  was  used  as  a  private  bedroom, 
and  was  in  no  way  connected  with 
the  room  below,  and  the  only  means  of 
ingress  or  egress  was  by  stairs  outside 
of  the  building,  it  was  held  that  such 
variance  was  fatal.  Watson  v.  State, 
13  Tex.  App.  160;  O'Brien  v.  State,  10 
Tex.  App.  544- 

Saloon.  —  Where  the  indictment 
charged  that  the  defendant  "  did  un- 
lawfully play  at  a  game  of  cards  in  a 
house  for  retailing  spirituous  liquors," 
it  was  held  that  such  allegation  was 
not  sustained  by  evidence  which 
showed  that  he  played  in  "  a  saloon," 
since  "  saloon  "  does  not  necessarily 
mean  "  a  house  for  retailing  spirituous 
liquors."  Springfield  v.  State,  (Tex. 
App.  1890)  13  S.  W.  Rep.  752;  Early  v. 
State,  23  Tex.  App.  364. 

Where  the  indictment  charged  that 
the  defendant  permitted  "  a  game  of 
cards  to  be  played  upon  his  premises, 
the  said  premises  then  and  there  be- 
ing appurtenances  to  a  public  place, 
to  wit,  a  house  for  retailing  spirituous 
liquors,"  and  the  evidence  went  to 
show  that  the  room  in  which  the  play- 
ing was  done  was  not  an  appurtenance, 
but  was  a  part  of  the  liquor  saloon 
itself,  it  was  held  that  such  evidence 
did  not  support  the  indictment.  Ballew 
V.  State,  26  Tex.  App.  483. 

Public  Highway.  —  In  Bush  v.  State, 
18  Ala.  415,  the  indictment  charged  the 
defendant  with    playing  cards  "  at  a 


public  place,"  and  it  was  held  that  evi- 
dence of  his  playing  in  a  "  public  high- 
way "  did  not  support  the  charge  and 
would  not  authorize  a  conviction. 

2.  Fatal  Variances.  —  Where  the  in- 
dictment alleged  that  the  defendant 
played  cards  at  a  public  place,  to  wit, 
at  the  gin  of  A.  in  X.  county,  and  the 
evidence  showed  that  the  game  was 
played  in  a  fence  corner  and  in  a 
private  room  near  such  gin,  the  vari- 
ance was  held  fatal.  Dailey  v.  State, 
27  Tex.  App.  569. 

Where  the  indictment  charged  the 
defendant  with  playing  cards  "  at  a 
highway,"  "  at  a  house  where  spiritu- 
ous liquors  were  retailed,"  "  at  a  pub- 
lic place,"  and  "  at  a  public  house," 
and  the  proof  showed  that  the  playing 
took  place  in  a  hollow  over  a  hundred 
yards  from  the  house  where  spirituous 
liquors  were  retailed,  and  that  the  per- 
sons playing  could  not  be  seen  from  the 
public  road,  and  there  was  no  evidence 
that  persons  had  ever  played  at  that 
place  before,  it  was  held  that  such  evi- 
dence would  not  support  the  indict- 
ment.    Smith  V.  State,  23  Ala.  39. 

So  where  an  indictment  alleges  that 
the  defendant  played  cards  "  at  a  store- 
house then  and  there  used  for  retailing 
spirituous  liquors,"  no  conviction  can 
be  had  upon  proof  that  the  playing 
took  place  near  a  house  formerly  used 
for  retailing  spirituous  liquors  but 
which  was  not  then  so  used.  Logan  v. 
State.  24  Ala.  182. 

Where  the  indictment  charged  the 
game  as  at  the  booth  of  A,  and  the  evi- 
dence showed  that  such  game  was  car- 
ried on  at  the  booth  of  B,  and  A  had 
no  right  or  interest  in  the  said  booth,  it 
was  held  that  such  evidence  was  in- 
sufficient to  support  the  charge.  Com. 
V.  Butts,  2  Va.  Cas.  18. 

Steamboat.  —  Under  the  Alabama 
statute  of  1876,  §  4212,  providing  for 
the  punishment  of  gaming  on  board 
steamboats  "  navigating  any  rivers  of 
the  state,"  where  the  indictment 
alleged  that  such  gaming  was  allowed 
by  the  captain  while  navigating  the 
Mobile  river,  the  evidence  that  said 
gaming  was  allowed  while  navigating 
the  Mobile  bay  is  a  fatal  variance. 
Johnson  v.  State,  74  Ala.  537. 
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Matters  of  Description.  —  In  describing  the  game,*  or  the  device  by 
which  the  same  is  played,  it  is  only  necessary  that  the  evidence 
shall  show  that  the  game  or  device  is  one  denounced  by  the  sec- 
tion of  the  statute  under  which  the  indictment  is  drawn.* 

XIII.  Playing  on  Sunday.  — The  indictment  for  the  offense  is 
somewhat  similar  to  the  indictment  for  gaming  generally,  the 
same  particularity  of  description  being  in  some  measure  dispensed 
with.'  Thus  it  is  not  necessary  to  allege  the  name  of  the  game 
played  or  bet  upon,  the  gravamen  of  the  offense  being  the  dese- 
cration of  the  sabbath  day,*  but  where  such  name  is  stated  the 
same  must  be  proved.* 

XIV.  Pekmittino  Minoes  to  Play  Billiaeds.  —  The  indictment 
for  this  offense  alleges  that  on,  etc.,  at,  etc.,  the  defendant,  having 
the  care,  management,  and  control  of  certain  billiard  tables  then 
and  there  kept  in  a  public  hall,  did  then  and  there  unlawfully 
suffer  and  permit  certain  minors  named  to  then  and  there  unlaw- 
fully congregate,  etc.*     The  indictment  must  charge  that  the 


1.  Upon  an  indictment  for  keeping  a 
common  gaming-house,  it  is  unneces- 
sary to  show  that  the  persons  frequent- 
ing the  house  were  of  the  character 
therein  charged;  that  cursing,  swear- 
ing, drinking,  or  other  like  vices  were 
actually  committed  there;  or  that  the 
games  played  were  of  the  exact  de- 
scription alleged  in  the  indictment; 
such  matters  of  description  not  being 
material.     Lord  v.  State,  i6  N.  H.  325. 

Under  the  Tex.  Pen.  Code,  arts.  358- 
363,  different  penalties  are  provided 
for  the  offenses  of  "  monte  "  and  of 
"playing  with  cards;"  and  where  an 
indictment  alleged  unlawful  playing 
at  cards  in  a  public  place,  and  the 
proof  showed  that  the  game  played 
was  "  monte,"  it  was  held  that  such 
evidence  would  not  sustain  a  convic- 
tion. Averheart  v.  State,  30  Tex. 
App.  651. 

2.  Lottery.  —  Where  the  defendant  is 
indicted  under  section  9  of  the  Ar- 
kansas Gaming  Act,  forbidding  a  sum 
of  money  on  a  game  of  hazard  played 
with  dice,  he  cannot  be  convicted  if 
the  evidence  shows  that  the  game  upon 
which  he  bet  was  a  lottery,  since  such 
lottery  falls  within  the  banking  games 
prohibited  by  another  section  of  the 
same  act.    State  v.  Martin,  22  Ark.  420. 

Billiard  Table.  —  Under  an  indictment 
charging  the  keeping  and  exhibiting 
of  a  bank  for  gaming  purposes,  evi- 
dence of  keeping  a  billiard  table  will 
not  sustain  the  indictment,  nor  will 
the  same  be  admitted.  Webb  v.  State, 
17  Tex.  App.  205. 


3.  See  supra,  IV.  2.  Gaming. 

It  is  not  necessary,  under  the  Arkan- 
sas statute  as  to  playing  cards  on  Sun- 
day, to  allege  that  the  game  was  played 
for  amusement,  or  that  the  defendant 
bet  upon  the  game.  Stockden  v.  State, 
18  Ark.  186. 

Under  the  Tex.  Pen.  Code,  art.  185, 
defining  the  offense  of  gaming  on  Sun- 
day, the  indictment  should  state  the 
name  of  the  person  with  whom  the  de- 
fendant played.  Shook  v.  State,  25 
Tex.  App.  345. 

4.  State  V.  Jeffrey,  33  Ark.  137; 
Stockden  v.  State,  18  Ark.  i86;  State 
V.  Grace,  21  Ark.  227;  State  v.  Ander- 
son, 30  Ark.  134. 

5.  State  V.  Anderson,  30  Ark.  131. 

6.  Manheim  v.  State,  66  Ind.  65; 
Faber  v.  State,  66  Ind.  600. 

An  indictment  against  the  owner  of 
a  billiard  table  for  permitting  a  minor 
"  to  play  a  certain  game  said  table, 
called  pool,"  was  bad  because  of  the 
omission  of  the  word"  at  "  or"  upon  " 
before  the  words  "  said  table."  Don- 
niger  v.  State,  52  Ind.  326. 

Wager  on  Game.  —  On  the  trial  of  an 
indictment  under  the  Indiana  Act  of 
March  8,  1873  (Acts  1873,  p.  30),  for 
unlawfully  permitting  a  minor  to  play 
a  game  of  billiards  with  another  per- 
son, upon  a  table  of  which  the  defend- 
ant had  the  control,  it  is  not  necessary 
to  a  conviction  that  it  should  be  proved 
that  anything  was  wagered  on  the  game 
which  was  played.  Bond  v.  State,  52 
Ind.  457. 

Form  of  Complaint.  —  Where  a  com- 
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game  was  played,*  naming  the  persons  with  whom  it  was  played, 
or  giving  a  reason  why  they  are  not  so  named.'  Whatever  is 
an  essential  part  of  the  offense  under  the  statute  must  be  set  out 
in  the  indictment  and  proved  by  the  state,'  and  any  material 
variance  in  the  nature  of  the  game  played  will  be  held  fatal.* 

XV.  COMKOH  Gambleb.  —  Under  statutes  in  several  of  the 
states  one  may  be  indicted  as  a  common  gambler.  The  indict- 
ment or  affidavit  in  such  cases  should  be  drawn  in  substantial 


plaint  before  a  justice  of  the  peace, 
under  the  statute,  alleged  that  one  E.  P. 
was  a  minor,  and  that  on  March  12,  1870, 
at  a  Specified  place,  he  "did  play  a  game 
of  billiards  on  a  billiard  table  kept  "  at 
that  place  by  the  defendant  for  profit; 
and  that  defendant  "  did,  on  that  day, 
and  at  divers  other  days  since  that 
time,  the  12th  of  March,  1870,  and 
this  day,  permit,  for  pay,  said  E.  P.,  a 
minor  as  aforesaid,  to  play  billiards  on 
his  said  billiard  table  kept  for  profit  as 
aforesaid,"  etc.,  it  was  held  (i)  that  the 
billiard  table  was  charged  with  suffi- 
cient certainty  to  have  been  kept  by 
defendant  for  profit  on  the  12th  of 
March,  1870,  at  the  place  named, 
although  the  technical  words  "  then 
and  there  "  were  omitted;  that  de- 
fendant was  sufficiently  charged  with 
being  the  keeper  of  the  billiard  table, 
although  the  word  "  keeper,"  found 
in  the  statute,  was  not  used  in  the 
complaint;  and  that  the  words  "  at 
divers  other  days,"  etc.,  might  be  re- 
jected as  surplusage,  and  did  not  in- 
validate the  complaint.  Gallagher  v. 
State,  26  Wis.  423. 

1.  "Zook  V.  State,  47  Ind.  463;  Rus- 
sell V.  State,  47  Ind. '465. 

Gambling.  —  There  is  no  necessity, 
however,  of  alleging  that  the  minor  bet 
on  the  game.  Green  v.  Com.,  5  Bush 
(Ky.)  327.  And  so  an  indictment  under 
2  Ind.  Rev.  Stat.  484,  §  i,  prohibiting 
owners  of  billiard,  bagatelle,  or  pigeon- 
hole tables  from  permitting  minors  to 
congregate  at,  in,  or  about  the  place, 
need  not  allege  that  anything  was  won 
or  lost  on  the  game.  Ready  v.  State, 
62  Ind.  r. 

Kore  than  One  Game.  —  Section  2182, 
Ind.  Rev.  Stat.  1894,  provides  that  any 
person  owning  a  pool  table,  etc.,  who 
allows  a  minor  to  play  at  or  upon  such 
table,  shall,  upon  conviction  thereof, 
for  each  game  so  allowed,  etc..  be  fined, 
etc.  Under  such  statute  it  has  been 
held  that  the  offense  consists  in  allow- 
ing the   minor  to  play  the  number  of 


games  played  relating  merely  to  one, 
the  question  of  punishment,  and  that 
an  indictment  charging  the  playing  of 
four  games  at  one  time  and  place  was 
not  bad  for  duplicity.  Kiley  v.  State, 
120  Ind.  65. 

2.  Zook  V.  State,  47  Ind.  463;  Don- 
niger  v.  State,  52  Ind.  326;  Alexander 
V.  State,  48  Ind.  394;  Russell  v.  Slate, 
47  Ind.  465. 

3.  Conyers  v.  State,  50  Ga.  103. 

An  indictment  under  section  2182, 
Ind.  Rev.  Stat.  1894,  for  permitting 
minors  to  play  at  billiards,  which  does 
not  aver  that  the  act  of  the  defendant 
was  unlawful,  or  show  that  the  case  is 
within  the  exception  contained  in 
section  2089,  is  insufficient,  and  will  be 
quashed.     State  f.  Dupies,  gi  Ind.  233. 

Consent  of  Parents.  —  In  Conyers  z/. 
State,  50  Ga.  105,  the  court,  in  speak- 
ing of  this  class  of  offenses,  said: 
"  The  want  of  consent  by  the  parent  or 
guardian  is  the  very  gist  of  this  crime. 
It  is  not  unlawful  for  men  to  play  bil- 
liards. It  is  not  unlawful  even  for 
minors  to  play  if  their  parents  or 
guardians  consent.  The  want  of  con- 
sent is  the  very  essence  of  the  offense." 
And  in  this  case  it  was  held  that  the 
burden  of  proving  that  the  parent  or 
guardian  did  not  consent  was  on  the 
state. 

4.  Variance.  —  An  allegation  that  the 
minor  was  permitted  to  play  at  billiards 
will  not  be  sustained  by  evidence  show- 
ing that  he  played  a  game  of  fifteen- 
ball  pool.  Squier  f .  State,  66  Ind.  317. 
So,  where  the  indictment  charged  the 
defendant  with  having  the  management 
of  a  pigeonhole  table  and  suffering  a 
minor  to  play  a  game  of  pigeonhole 
thereon,  while  the  evidence  went  to 
show  that  the  table  on  which  the  game 
was  played  was  not  of  the  class  named, 
but  was  a  Jenny  Lind  table,  and  the 
two  kinds  of  tables  and  games  were 
shown  to  be  substantially  different,  it 
was  held  that  such  was  a  fatal  vari- 
ance.    Bartender  v.  State,  51  Ind.  73. 
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compliance  with  the  statute.*  It  is  not  necessary  that  the 
indictment  or  affidavit  should  allege  that  the  defendant  actually- 
gambled  at  the  place  charged  to  have  been  frequented,*  but  an 
allegation  as  to  his  purpose  in  frequenting  such  place  would 
seem  to  be  necessary.' 

Variance.  —  The  evidence  should,  in  all  cases,  support  the  allega- 
tions of  the  indictment,  and  a  variance  will  be  regarded  as  fatal.* 

XVI.  Betting  on  House  Race.  —  No  definite  form  of  indictment 
can  be  laid  down  in  this  class  of  offenses.     The  statute  on  the 


1.  An  indictment  under  the  Indiana 
statute  was  held  sufficient,  which 
alleged  in  effect  that  the  defendant 
did,  at  a  certain  place  and  date,  and 
divers  times  thereafter,  unlawfully  fre- 
quent, for  the  purpose  of  gaming  with 
cards,  a  certain  place  in  said  county 
where  gambling  was  then  permitted, 
to  wit,  a  certain  room  then  and  there 
occupied  by  A.  (followed  by  a  descrip- 
tion of  the  location  of  the  building), 
contrary,  etc.  Howard  v.  State,  64 
Ind.  516. 

Single  Offense.  —  Under  a  statute  pro- 
viding that  "  every  person  *  *  * 
who  shall  be  guilty  of  dealing  '  faro,' 
or  banking  for  others^to  deal  '  faro,' 
or  acting  as  lookout,  gamekeeper,  or 
assistant  for  the  game  of  '  faro,'  or  any 
other  banking  game  where  money  or 
property  is  dependent  on  the  result, 
shall  be  taken  and  held  to  be  a  com- 
mon gambler,"  an  indictment  was 
found  charging  that  one  M.,  "  on  the 
fifteenth  day  of  August,  A.  D.  1875,  at 
Providence,  in  said  county,  '  did  deal 
"  faro,"  a  certain  banking  game  where 
money  and  other  property  was  then 
and  there  dependent  on  the  result; 
whereby  and  by  force  of  the  statute  in 
such  case  made  and  provided,  the  said 
M.  was  then  and  there  taken  and  held 
to  be  a  common  gambler,'  against  the 
form,"  etc.,  it  was  held  that  the  offense 
was  duly  charged,  and  that  proof  of  a 
single  offense  was  sufficient  to  support 
a  verdict  of  guilty.  State  v.  Melville, 
II  R.  I.  417. 

Bill  of  Particulars.  —  A  defendant  in- 
dicted as  a  common  gambler  is  not  en- 
titled to  a  bill  of  particulars  or  specifi- 
cation of  the  acts  intended  to  be  proved 
against  him.  Com.  v.  Moore,  2  Dana 
(Ky.)  402.  In  this  case  the  court  lik- 
ened a  common  gambler  to  the  case 
of  common  scolds,  common  bawdy- 
houses,  common  drunkards,  etc.,  and 
held  that  where  general  character  or 
behavior  is  put  in  issue  evidence  of 
particular  facts  may  be  admissible. 


2.  Howard  v.  State,  64  Ind.  518. 
Nor   is   it   necessary    to   specify  the 

kind  of  gambling  which  was  permitted 
in  the  room,  or  to  allege  that  the  defend- 
ant frequented  it  for  the  purpose  of 
gaming  with  cards  at  the  kind  of  game 
permitted  therein.  Howard  v.  State, 
64  Ind. 518. 

Conclusions.  —  In  Howard  v.  State,  64 
Ind.  519,  which  was  a  prosecution  under 
the  Indiana  statute  against  a  common 
gambler,  it  was  objected  that  the  alle- 
gation that  he  frequented  a  certain 
place  "where  gambling  was  then  per- 
mitted" was  not  "a  statement  of  facts, 
but  the  same  conclusion  drawn  from 
facts."  But  such  objection  was  over- 
ruled, and  the  averment  held  sufficient. 

3.  Where  an  indictment  under  section 
3  of  the  Ind.  Act  of  March  15,  1877, 
Acts  1877,  Spec.  Sess.,  p.  81,  after  stat- 
ing the  time  and  place,  alleged  that 
the  defendant  "  did  unlawfully  fre- 
quent a  house  where  gambling  is  per- 
mitted, at  said  county  and  state,  con- 
trary to  the  form,"  etc.,  it  was  held 
that  the  indictment  was  defective  for 
not  charging  the  purpose  of  the  defend- 
ant in  frequenting  the  house  where, 
etc.,  and  that  a  motion  to  quash  was 
properly  sustained.  State  v.  Allen,  69 
Ind.  124. 

4.  Where  an  indictment  for  profes- 
sional gambling,  in  two  counts, 
charged,  first,  that  the  defendant,  at 
Marion  county,  etc.,  was  engaged  in 
the  habit  and  practice  of  gaming,  and 
did  then  and  there  get  his  livelihood 
thereby;  second,  that  the  defendant, 
at,  etc.,  was  wandering  about  from 
place  to  place,  in  the  habit  and  practice 
of  gaming;  while  the  evidence  showed 
that  the  accused  had  been  for  two 
months  traveling  about  and  gaming 
for  a  livelihood,  but  that  he  had  come 
into  the  county  where  he  was  indicted 
on  lawful  business,  and  had  not  gamed 
therein,  it  was  held  that  the  evidence 
did  not  sustain  the  indictment.  Bowe 
V.  State,  25  Ind.  415. 
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subject  must  be  looked  to  and  its  substantial  provisions  followed.* 
FoolSooma.  —  Where  the  indictment  is  for  keeping  a  pool  room 

for  the  purpose  of  registering  bets  and  selling  pools  on  contests 

of  speed  of  horses,  the  same  usual  form  is  observed  as  in  other 

indictments  for  keeping  a  gambling  house.* 
XVn.  Betting  on  Elections.  — See  article  Elections,  vol.  7, 

p.  404. 
XVm.  Seizuke  and  Destruction  of  Gaming  Instruments.  — 

In  several  states  the  seizure  and  destruction  of  gaming  imple- 


1.  Charging  that  Race  was  Run.  — 
Where  the  indictment  charged  that  at 
a  certain  time  and  place  the  defendant 
did  unlawfully  bet  twenty  dollars  upon 
a  horse  race,  and  that  said  race  was 
not  run  upon  a  track  or  path  kept  for 
the  purpose  of  horse  racing;  it  was 
held  that  such  an  allegation  did  not 
charge  an  offense,  since  the  words  "  bet 
upon  a  horse  race  "  do  not  ex  vi  termini 
import  that  the  race  was  run.  Dob- 
kins  V.  State,  2  Humph.  (Tenn.)  424. 
In  a  later  case,  State  v.  Blackburn,  2 
Coldw.  (Tenn.)  237,  under  a  statute 
declaring  the  act  of  betting  an  offense 
for  the  commission  of  which  the  guilty 
party  is  liable  to  indictment,  such  an 
allegation  was  held  sufficient. 

This  same  form  of  allegation  was 
held  suflScient  in  an  early  case.  State 
V.  Posey,  I  Humph.  (Tenn.)  384. 

Maryhind  Statute.  —  Under  the  Mary- 
land Act  of  1894,  c.  232,  making  it  un- 
lawful to  gamble  on  "  any  trotting  or 
running  race,"  an  indictment  which 
alleges  that  the  defendant  bet  on  "  a 
running  or  trotting  race,"  without 
alleging  specifically  the  nature  of  the 
race  upon  which  the  bet  was  made, 
•was  held  bad  for  duplicity.  Stearns  v. 
State,  81  Md.  341. 

Distinct  Offenses.  —  The  same  person 
cannot  be  prosecuted  under  the  statute 
forbidding  the  betting  on  and  running 
of  a  horse  race  upon  a  public  highway, 
as  two  distinct  offenses.  A  conviction 
for  running  such  race  is  a  good  defense 
in  bar  of  a  conviction  for  betting  upon 
the  same.  Fiddler  v.  State,  7  Humph. 
<Tenn.)  508. 

Connecticut  Statute.  —  Where  one  of 
the  counts  in  a  complaint  under  the 
Connecticut  statute  (chapter  68,  Pub. 
Acts  1893)  charged  that  the  defendant 
was  concerned  in  the  business  of  trans- 
mitting money  out  of  the  state,  there 
to  bet  and  place  upon  certain  horse 
races,  it  was  held  that  such  count  was 
defective  for  failing  to  allege  that  the 


defendant  had  knowledge  of  or  partici- 
pated in  the  unlawful  purpose  for  which 
the  money  was  transmitted.  State  v. 
Falk,  66  Conn.  250. 

2.  See  supra,  IV.  4.  Keeping  Gambling 
House. 

The  complaint  in  such  cases  usually 
alleges  that  the  defendant  was  present 
on  a  certain  day  in  a  room  equipped 
with  "  apparatus,  books,  and  other  de- 
vices," and  was  there  engaged  in  the 
"  business  and  employment  of  register- 
ing bets  and  selling  pools"  on  the 
results  of  contests  of  speed  between 
horses.  Com.  v.  Swain,  160  Mass. 
354;  Com.  V.  Ferry,  146  Mass.  203; 
Com.  V.  Clancy,  154  Mass.  128;  Com. 
V.  Watson,  154  Mass.  135;  Com.  v. 
Moody,  143  Mass.,  177. 

It  is  sufficient  if  the  complaint  in 
such  cases  follows  the  language  of  the 
statute,  and  it  is  not  necessary  to  name 
any  of  the  persons  with  whom  the 
transactions  were  had.  Com.  v.  Swain, 
160  Mass.  354.  Nor  is  it  necessary 
that  the  complaint  should  give  a  de- 
tailed account  or  description  of  the 
apparatus  or  of  the  particular  contests. 
Com.  V.  Ferry,  146  Mass.  203. 

It  is  not  necessary  to  constitute  this 
offense  that  the  defendant's  business 
should  embrace  both  registering  bets 
and  selling  pools;  if  it  embraces  one  of 
them  it  is  within  the  statute.  Com.  v. 
Watson,  154  Mass.  135;  Com.  v. 
Clancy,  154  Mass.  128.  See  also  Com. 
V.  Moody,  143  Mass.  177;  Slate  v. 
Falk,  66  Conn.  250.  In  the  last  case  it 
was  held  that,  inasmuch  as  the  com- 
plaint charged  the  keeping  of  but  one 
place,  the  specification  of  the  two  pur- 
poses for  which  the  place  was  kept  was 
not  a  charge  of  two  offenses,  as  the 
illegal  purposes  might  both  exist  at  the 
same  time  with  reference  to  the  same 
place,  and  so  each  become  a  part  of 
one  continuous  act,  and  charging  them 
both  in  connection  with  the  keeping  of 
the  place  was  not  duplicity. 
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ments  and  devices  is  authorized  by  statute.*  Upon  an  indict- 
ment for  keeping  a  gambling  house  it  is  usual  for  a  warrant  to 
issue  for  the  seizure  of  the  instruments  thus  used  for  an  illegal 
purpose,*  or  a  warrant  may  issue  upon  a  complaint  that  gaming 
apparatus  and  implements  are  used  and  kept  at  a  certain  place, 
describing  it.'  The  usual  course  is,  upon  an  arrest  for  gambling, 
to  seize  and  retain  the  gaming  implements  until  the  result  of  the 
trial  is  known,  and  upon  conviction  they  are  then  destroyed  upon 
an  order  of  court.*     Application   for  such  order  must  be  made 


1.  Com.  V.  Gaming  Implements,  155 
Mass.  165;  Com.  v.  Gaming  Imple- 
ments, 119  Mass.  332;  Coolidge  v. 
Choate,  11  Met.  (Mass.)  79;  Atty.-Gen. 
V.  Justices,  etc.,  103  Mass.  456;  Com. 
V.  Certain  Gaming  Implements,  141 
Mass.  114;  Willis  v.  Warren,  17  How. 
Pr.  (N.  Y.  C.  PI.)  100;  McCoy  v.  Zane. 
65  Mo.  11;  Lowry  z/.  Rainwater,  70  Mo. 
152,  35  Am.  Rep.  420;  Hastings  v. 
Haug,  85  Mich.  87;  State  v.  Robbins, 
124  Ind.  308;  Way  v.  Territory,  i 
Wash.  415. 

These  statutes  are  intended  to  author- 
ize the  destruction  of  gaming  imple- 
ments and  devices  only  when  they 
are  kept  or  used  for  gambling  pur- 
poses.    McCoy  V.  Zane,  65  Mo.  11. 

Under  the  Indiana  statute  for  the  in- 
corporation of  cities  in  that  state,  it  is 
provided  that  the  common  council  shall 
have  "  the  power  *  *  *  to  suppress 
gaming  and  gaming  houses,  *  *  * 
to  prohibit  and  destroy  instruments 
and  devices  for  gaming,"  etc.  It  has 
been  held,  however,  that  such  act  or 
grant  of  power  was  not  self-acting  for 
the  purpose  of  destroying  such  instru- 
ments, but  required  an  ordinance  for 
such  purpose,  and  therefore  instru- 
ments seized  in  such  a  case  might  be 
recovered  back  in  an  action  brought 
for  such  purposes.  Ridgeway  v.  West, 
60  Ind.  371. 

In  Hastings  v.  Haug,  85  Mich.  87,  it 
was  held  that  the  destruction  of  gaming 
devices  could  not  be  objected  to  on  the 
ground  that  the  same  were  inanimate 
things,  and  in  themselves  harmless. 

Chune  Cocks.  —  Game  cocks  are  not 
implements  of  gaming  within  the  Mass. 
Rev.  Stat.,  c.  50,  §  19,  and  cannot  be 
seized  under  a  warrant  commanding 
the  seizure  of  gaming  implements. 
Coolidge  V.  Choate,  11  Met.  (Mass.)  79. 

2.  Com.  V.  Gaming  Implements,  119 
Mass.  332;  Com.  v.  Gaming  Imple- 
ments, 155  Mass.  165;  Com.  v.  Certain 
Gaming  Implements,  141  Mass.  114. 


3.  Where  the  complaint  described  the 
place  where  such  apparatus  was  kept, 
in  the  following  language  :  "  certain 
rooms  resorted  to  for  the  purpose  of 
unlawful  gaming,  in  a  certain  building 
situated  and  numbered  thirteen  and 
one-half  in  Hayward  place,  in  Boston, 
*  *  *  that  is  to  say,  in  the  rooms 
in  the  second,  third  and  fourth  stories 
of  said  building,  and  also  that  furni- 
ture, fixtures  and  personal  property 
are  contained  therein  and  may  be 
found  therein  at  a  time  when  persons 
may  there  be  found  playing  at  some 
unlawful  game,  which  said  rooms  are 
occupied  by  some  person  whose  name 
is  to  your  complainant  unknown," 
it  was  held  that  upon  a  warrant  issued 
upon  such  complaint,  directing  a 
search  of  the  rooms  described  in  the 
complaint  at  any  time  when  persons 
are  there  found  playing  at  an  unlaw- 
ful game,  the  premises  to  be  searched 
were  sufficiently  described.  Com.  v. 
Gaming  Implements,  119  Mass.  332. 

Information.  —  An  information,  filed 
after  the  return  of  a  warrant  issued  on 
a  complaint  under  Gen.  Stat.,  c.  170, 
§  2,  as  amended  by  Stat,  of  1869,  c. 
364,  §  2,  after  reciting  the  complaint 
and  the  warrant,  averred  that  "  by 
virtue  of  said  warrant  "  the  informant, 
on  a  day  named,  entered  the  fooms 
described,  and  then  and  there  seized 
certain  gaming  apparatus  and  imple- 
ments (describing  them),  "  and  your 
informant  did  also  then  and  there  seize 
certain  furniture,  fixtures,  and  personal 
property  used  as  the  furniture,  fixtures, 
and  personal  property  of  said  rooms." 
It  was  held  that  the  information 
showed  that  the  furniture,  fixtures,  and 
personal  property  were  seized  by  virtue 
of  the  warrant.  Com.  v.  Gaming  Im- 
plements, 119  Mass.  332. 
.  4.  Willis  V.  Warren,  17  How.  Pr.  (N. 
Y.  C.  PI.)  100;  State  v.  Robbins,  124 
Ind.  308. 

In   Way  v.   Territory,    i  Wash.  415, 
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before  or  at  the  time  that  judgment  is  rendered.*  They  cannot 
be  summarily  destroyed  without  affording  the  owner  an  oppor- 
tunity to  be  heard.' 


under  a  statute  permitting  the  de- 
struction of  gaming  apparatus  seized 
and  held  as  evidence  at  the  trial,  it 
was  held  that  where  the  record  was 
silent  as  to  how  th^  apparatus  came 
into  the  possession  of  the  sheriff,  the 
court  would  not  presume  that  such 
possession  was  wrongfully  obtained, 
or  that  the  recitals  and  order  of  court 
directing  the  destruction  of  the  same 
was  unauthorized.  Foster  v.  Terri- 
tory, I  Wash.  411. 

1.  State  V.  Robbins,  124  Ind.  308. 

After  having  pronounced  final  judg- 
ment the  court  has  no  jurisdiction  to 
enter  upon  an  inquiry  concerning  the 
character  of  the  property  and  make  an 
order  for  its  destruction.  State  v. 
Robbins,  124  Ind.  308. 

2.  State  V.  Robbins,  124  Ind.  308; 
Atty.-Gen.  v.  Justices,  etc,  103  Mass. 
456. 

Upon  such  a  hearing,  unless  the  ar- 
ticles seized  are  of  such  a  character 
that  the  law  will  not  recognize  them  as 
property,  the  owner  may  show  whether 
or  not  the  articles  are  intrinsically  use- 
ful or  valuable  for  any  other  purpose 
than  gambling,  or  whether  their  only 


recognized  value  and  customary  use 
are  as  implements  for  gambling.  State 
V.  Robbins,  124  Ind.  308. 

Notice.  —  Upon  the  filing  of  an  in- 
formation after  the  return  of  a  warrant 
issued  on  a  complaint  under  the  Gen. 
Stat.,  c.  170,  §  2,  as  amended  by  the 
Stat,  of  1869,  c.  364,  §  2,  praying  for  the 
condemnation  of  certain  gaming  appa- 
ratus and  implements,  the  clerk  issued 
an  order"  in  accordance  with  the  order 
of  the  court,"  directing  a  service  by 
copy  of  the  information  and  order 
upon  the  persons  in  whose  possession 
the  articles  were  found,  and  by  posting 
a  copy  of  the  order  and  information 
on  the  building  where  the  seizure  was 
made  fourteen  days  before  the  hearing. 
The  return  of  the  oflScer  showed  that 
after  diligent  search  he  could  not  find 
the  parties  named,  and  that  their  usual 
places  of  abode  were  unknown  to  him, 
and  that  the  notice  was  served  by  post- 
ing  a  copy,  as  directed,  on  the  build- 
ing. It  was  held  that  publication  of 
notice  in  the  public  papers  was  not 
required,  and  that  the  notice  given  was 
sufficient.  Com.  v.  Gaming  Imple- 
ments, 119  Mass.  332. 
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I  Definition,  807. 
II.  Nature  and  Obigin,  809. 
Ill  JuBisDiCTioN,  809. 

1.  Generally,  809. 

2.  Dependent  upon  yurisdiction  of  Principal  Case y  810. 

a.  Court  must  Have  Jurisdiction  of  Main  Action^  810. 

b.  Effect  of  Defendant' s  Appearance,  810. 

3.  yurisdiction  over  Garnishee,  811. 

4.  yurisdiction  of  the  Property,  811. 

5.  Objection  to  yurisdiction,  813. 

IV.  Where  and  How  to  Bring  Suit,  813. 

1.  The  Docket,  813. 

2.  Frotn  What  Court  Writ  Issues,  813. 

3.  Venue  as  Affected  by  Residence  of  Defendant ^  814. 
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VL  The  Bond,  816. 
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2.  Conditions,  816. 
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1.  In  General,  816. 

2.  Before  and  by  Whom  to  be  Made,  817. 

3.  Form,  818. 

4.  Averments,  819. 

a.  In  General,  819. 
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c.  In  Aid  of  Execution,  820. 

Vin.  The  Interrogatories,  820. 

1.  In  General,  820. 

2.  Form,   820. 

3.  Filing  and  Service,  821. 

IX.  The  Writ,  821. 

1.  Form  and  Substance,  821. 

2.  Issuance,  822. 

3.  Execution,  823. 

a.  Service,  823. 
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5.  Certainty  and  Sufficiency,  832. 
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8.  Further  Disclosure,  837. 
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1.  hi  General,  838. 
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3.  Supplemental  Complaint,  845. 

4.  7>/«^  /(?/'  Pleading  to  Answer,  846. 

Xm.  The  Trial,  846. 

1.  /«  General,  846. 

2.  Where  to  be  Tried,  847. 

3.  When  to  be  Tried,  847. 

XIV.  Judgment  and  Verdict,  848. 

1.  In  Ge?ieral,  848. 

2.  When  to  be  Rendered,  849. 

3.  The  Verdict,  851. 

4.  Amount  of  Judgment,  851. 

5.  Form  and  Recitals,  852. 

XV.  Execution,  853. 
XVI.  Garnishment  as  a  Stay  of  Other  Proceedings,  854. 

1.  Generally,  854. 

2.  Effect  upon  Prior  Suits,  855. 

a.  In  Same  Jurisdiction,  855. 

b.  In  Foreign  Jurisdiction,  856. 

3.  Effect  upon  Subsequent  Suits,  856. 
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a.  In  General,  858. 

b.  For  Unnecessary  Litigation,  859. 

2.  Right  of  Garnishee  to  Costs,  862. 

a.  In  General,  862. 

b.  Taxation,  863. 

(i)  Ho^v  Taxed,  863. 

(2)  Amount,  863. 

(3)  When  Taxed,  864. 
e.    Who  Liable  For,  865. 

3.  Claimant' s  Costs,  865. 

a.  Liability  For,  865.  * 

b.  Right  To,  866 
XVm.  Appeal,  866. 

1.  Right  of  Appeal,   866. 

2.  Appealable  y^udgments  or  Orders,  867. 

3.  ^>^<?  ///ay  Appeal,  869. 

4.  What  Errors  Considered  on  Appeal,  870 

«.  Necessity  for  Exceptions,  870. 
<^.  Must  Appear  from  Record,  872. 

5 .  Contents  of  Record,  872. 

6.  Construction  of  Record,  873. 

7.  Amendment  and  Correction  of  Record,  873. 

8.  Action  upon  Record  in  Appellate  Court,  874. 

9.  Certiorari,  875. 

10.  Effect  of  Appeal  of  Principal  Action,  %i^. 

CROSS-REFERENCES. 

As  to  Garnishment  in  Admiralty  Practice,  see  article  ADMIRALTY, 
vol.  I,  p.  249. 

Equitable  Attachment,  see  that  title,  vol.  7,  p.  787. 

Ouster  of  y^urisdiction  of  Equity  by  Statutory  Proceeding  of  Gar- 
nishment, see  article  CREDITORS'  BILLS,  vol.  5,  p.  430. 

Effect  of  Death  of  Party  to  Garnishment  Case,  see  article 
DEATH,  vol.  5,  p.  783. 

Remedy  by  Attachment  atid  Supplementary  Proceedings,  see  articles 
ATT  A  CHMEN  T,  vol.  3,  p.  i ;  SUPPLEMENTAR  Y 
PROCEEDINGS. 

1.  Definition.  —  While  garnishment  accomplishes  the  same 
purpose  as  an  attachment  or  execution,  it  differs  from  them  in 
that  it  is  in  no  sense  a  levy  upon  the  property  of  the  garnishee. 
It  is  a  judicial  proceeding  by  which  a  new  judgment  is  obtained.* 

1.  Thomas    v.   Hopper,   5  Ala.  442;  Miss.   777;    Lackland   v.   Garesche,  56 

Price  V.  Masterson,  35  Ala.  483;  Rip-  Mo.  267;  Sheedy  v.  Second  Nat.  Bank, 

ley  V.  People's  Sav.  Bank,  18  111.  App.  62  Mo.  17;   Patton  v.  Smith,  7  Ired.  L. 

430;  Commercial  Nat.  Bank  v.  Manu-  (N.  Car.)  438;  Williams  v.   Gallick,   11 

facturers'  Equitable  Assoc,  20  111.  App.  Oregon  337. 

133;  Illinois  Glass  Co.  v.   Holman,  ig        A  Civil   Suit,    Not    a    ProoeM. —  Gar- 

111.    App.    30;    Williams   v.    Gage,    49  nishment  must  be  regarded  as  a  civil 
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In  its  present  sense,  it  is  defined  to  be  *  in  the  nature  of  a  proceed- 
ing in  rem,"*  in  aid  '  of  an  attachment  or  execution,*  or  a  pending 


suit,  and  not  as  a  process  of  execution 
to  enforce  a  judgment  already  ren- 
dered. Tunstall  v.  Worthington, 
Hempst.  (U.  S.)  662;  Ahrens,  etc., 
Mfg.  Co.  V.  Patton  Sash,  etc.,  Co.,  94 
Ga.  24.7. 

Governed  by  Bolea  Applicable  to  Other 
Baits.  —  Although,  in  the  absence 
of  statutes,  garnishment  proceedings 
must  be  adapted  to  the  relative 
position  and  condition  of  the  parties, 
they  are,  in  point  of  law,  suits, 
to  be  governed  by  the  general  rules 
applicable  to  other  suits.  Travis  v. 
Tartt,  8  Ala.  576;  Moore  v.  Stainton, 
22  Ala.  832;  Pearce  v.  Winter  Iron- 
Works,  32  Ala.  68;  Jackson  v.  Ship- 
man,  28  Ala.  488;  Witherspoon  v. 
Barber,  3  Stew.  (Ala.)  335;  Blair  v. 
Rhodes,  5  Ala.64S;  Tunstall  zr.  Worth- 
ington. Hempst.  (U.  S.)663;  Whitman 
V.  Keith,  18  Ohio  St.  145. 

1.  2  Wade  on  Attachment,  §  325; 
Anderson's  Law  Diet.,  p.  486;  Rood 
on  Garnishment,  §  i. 

2.  A  Proceeding  In  Rem.  —  Alabama 
G.  S.  R.  Co.  V.  Chumley,  92  Ala.  319; 
McBride  v.  Protection  Ins.  Co.,  22 
Conn.  257;  Bowen  v.  Pope,  26  111.  App. 
233;  Daniels  v.  Clark,  38  Iowa  556; 
Gage  V.  Maschmeyer,  72  Iowa  696; 
McDonald  v.  Moore,  65  Iowa  173; 
Moore  v.  Wayne  Circuit  Judge,  55 
Mich.  87;  Cousens  v.  Lovejoy,  81  Me. 
467;  State  V.  Duncan,  37  Neb.  640; 
Batchellor  v.  Richardson,  17  Oregon 
334;  Myers  v.  Smith,  29  Ohio  St.  120; 
Christmas  v.  Biddle,  13  Pa.  St.  223; 
Berry  z/.  Davis,  77  Tex.  191;  Steen  v. 
Norton,  45  Wis.  412;  Wells  v.  Ameri- 
can Express  Co.,  55  Wis.  23;  Timm  v. 
Stegman,  6  Wash.  13;  Wile  v.  Cohn, 
63  Fed.  Rep.  759;  McCarty  v.  Steam- 
Propeller  City  of  New  Bedford,  4  Fed. 
Rep.  819. 

An  Involuntary  Assignment,  —  Since 
its  object  is  to  put  the  plaintiff  in  a 
position  where  he  may  appropriate  the 
property  of  his  debtor  in  the  gar- 
nisher's  hands  to  the  satisfaction  of 
his  claim,  garnishment  may  be  called 
an  involuntary  statutory  assignment  of 
that  which  the  debtor  might  have  vol- 
untarily assigned  in  liquidation  of  his 
debt.  Strong  v.  Smith,  i  Met.  (Mass.) 
476;  Campbell  v.  Nesbitt,  7  Neb.  300; 
Sears  v.  Thompson,  72  Iowa  61. 

A  Sort  of  Eqxdtable  Attachment. — 
"  The  process  of  garnishment  is  \p.  the 


nature  of  an  equitable  attachment  of 
the  debt  or  assets  of  the  principal  de- 
fendant in  the  hands  of  a  third  per- 
son."    Bethel  v.  Judge,  57  Mich.  381. 

"  A  Species  of  Seizure  by  Notice."  —  In 
Beamer  v.  Winter,  41  Kan.  596,  it  was 
said  that  garnishment  is  attachment  in 
the  hands  of  a  third  person,  and 
thereby  is  a  species  of  seizure  by 
notice.  See  also  State  Nat.  Bank  v. 
Boatner,  39  La.  Ann.  843. 

3.  Process  Not  Original.  —  Process 
against  a  garnisher  in  aid  of  an  action 
after  return  of  execution  nulla  bona  is 
not  original.     Bear  v.  Hays,  36  111.  280. 

Judicial  Notice  Taken  of  Judgment  in 
Main  Action.  —  The  garnishment  pro- 
ceedings being  a  part  of  the  original 
suit,  the  court  will  look  to  the  record 
in  the  principal  action  and  take  judicial 
notice  of  its  own  original  judgment. 
Kelly  V.  Gibbs,  84  Tex.  147. 

An  Original  Suit  as  to  Oarnishee.  —  Al- 
though the  proceeding  in  garnishment 
is  ancillary  to  the  principal  action,  so 
far  as  the  garnishee  is  concerned  it  is 
in  many  states  an  independent  and 
original  action.  Thorn  v.  Woodruff, 
5  Ark.  55;  Erwin  v.  Heath,  50  Miss. 
795;  Wilson  v.  St.  Louis,  etc.,  R.  Co., 
108  Mo.  588;  Spengler  v.  Kaufman,  43 
Mo.  App.  5. 

Defect  in  Main  Suit  Fatal.  —  The  pro- 
ceedings in  garnishment  being  merely 
ancillary,  they  go  down  with  the  prin- 
cipal action  where  that  is  defective. 
Iron  Cliffs  Co.  v.  Lahais,  52  Mich.  394; 
Laidlaw  v.  Morrow,  44  Mich.  547. 

4.  Garnishment  and  Attachment  One 
Suit.  —  Garnishment  is  simply  a  mode 
of  attachment,  and  the  two  proceedings 
constitute  but  one  suit.  Dennison  v. 
Taylor,  142  111.  56;  Woodward  v. 
Adams,  9  Iowa  474. 

Plaintiff  Acquires  No  Lien.  —  Garnish- 
ment differs  from  attachment  by  levy 
in  that  the  plaintiff  does  not  acquire 
a  lien  upon  the  specific  property  in  the 
garnishee's  possession,  but  only  a 
right  to  hold  the  garnishee  personally 
liable  for  it  or  its  value. 

California.  —  Johnson  v.  Gorham,  6 
Cal.  195;  Gow  V.  Marshall,  90  Cal.  565. 

Georgia.  —  Daniels  v.  Meinhard,  53 
Ga.  359. 

Illinois.  —  Bigelow  v.  Andrews,  31 
111.  322;  Gregg  V.  Savage,  51  111.  App. 
281. 

Iowa.  —  Booth  V.  Gish,  75   Iowa  451; 
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suit  by  which  the  property,  effects,  and  credits  of  a  debtor  in  the 
hands  of,  or  due  from,  a  third  party  are  subjected  to  the  pay- 
ment of  his  debts.  The  same  proceedings  are  otherwise  known 
as  trustee  process,  factorizing,  and  foreign  attachment.* 

The  proceeding  is  also  against  the  garnishee  personally,  for  the 
purpose  of  compelling  him  to  answer  for  the  value  where  the 
thing  itself  is  not  produced.* 

n.  Nattjke  and  Origin  —  a  creature  of  statute.  —  Throughout  the 
United  States  the  remedy  by  garnishment  is  purely  statutory.' 
The  proceeding  cannot,  therefore,  be  extended  to  cases  not  clearly 
provided  for  in  the  statute.* 

III.  Jurisdiction  —  1.  Generally.  —  Garnishment  being  purely 
a  statutory  action,  proceedings  therein  can  be  brought  only  in 
those  courts  to  which  the  statute  has  expressly  given  jurisdiction.* 


McConnell  v.  Denham,  72  Iowa  494; 
Mooar  v.  Walker,  46  Iowa  164. 

Afissouri.  —  McGarry  v.  Lewis  Coal 
Co.,  93  Mo.  237. 

Nevada.  —  Hulley  v.  Chedic,  (Nev. 
1894)  36  Pac.  Rep.  783. 

New  Hampshire.  —  Walcott  v.  Keith, 
22  N.  H.  196; 

Oregon.  —  Mrfer  v.  Hess,  23  Oregon 
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Pennsylvania.  —  Parker  v.  Farr,  2 
Browne  (Pa.)  331. 

Virginia.  —  Moore  v.  Holt,  10  Gratt. 
(Va.)  284. 
■  United   States.  —  Maish    v.    Bird,    48 
Fed.  Rep.  607. 

But  see  Martin  v.  Foreman,  18  Ark. 
249;  Watkins  v.  Field,  6  Ark.  391; 
Desha  v.  Baker,  3  Ark.  509;  Lady 
Ensley  Furnace  Co.  v.  Rogan,  95  Ala. 
594;  Nesbitt  V.  Dickover,  22  111.  App. 
140;  Johnson  v.  Brant,  38  Kan.  754; 
Gillette  v.  Cooper,  48  Kan.  632;  Steu- 
art  V.  West,  i  Har.  &  J.  (Md.)  536; 
Buschman  v.  Hanna,  72  Md.  i;  North- 
field  Knife  Co.  v.  Shapleigh,  24  Neb. 
635;  Renneker  v.  Davis,  10  Rich.  Eq. 
(S.  Car.)  289;  Focke  v.  Blum,  82  Tex. 
436. 

Proceedings  Similar  in  Both  Cases. — 
Where  garnishment  proceedings  can 
be  resorted  to  by  way  of  execution,  the 
service  of  the  writ  and  subsequent  pro- 
ceedings are  the  same  as  in  attachment 
by  garnishment.  Pritchard  v.  Toole, 
53  Mo.  356;  Dunn  v.  Missouri  Pac.  R. 
Co.,  45  Mo.  App.  29;  Iowa  Code 
§§  3051.  3052. 

1.  Supplementary  Proceedings,  —  In 
New  York  this  proceeding  comes  under 
the  head  of  supplementary  proceedings. 
Code  Civ.  Pro.  §  2432. 

2.  Childs  V.  Digby,  24  Pa.  St.  26. 


3.  Henderson  v.  Alabama  Gold  L. 
Ins.  Co..  72  Ala.  32;  Michigan  Cent. 
R.  Co.  V.  Keohane,  31  111.  144;  Petway 
V.  Goodwin,  12  Rob.  (La.)  445 ;  Pollock 
V.  Williams,  9  La.  Ann.  460;  Town- 
send  V.  Cass  Circuit  Judge,  39  Mich. 
407;  Hanselman  v.  Kegel,  60  Mich. 
540;  Case  V.  Noyes,  16  Oregon  329; 
Raymond  v.  Narragansett  Tinware 
Co.,  14  R.  I.  310;  Eddy  v.  Providence 
Mach.  Co.,  15  R.  I.  7;  Ringold  v. 
Suiter,  35  W.  Va.  186. 

Unknown  to  Common  Law.  —  Proceed- 
ings by  garnishment  or  foreign  attach- 
ment were  unknown  to  the  common 
law.  Wyeth  Hardware,  etc.,  Co.  v. 
Lang,  54  Mo.  App.  147. 

Contra.  —  The  doctrine  of  garnish- 
ment, though  partly  regulated  by  stat- 
ute, is  not  the  less  a  common-law  pro- 
ceeding.    Cahoon  v.  Levy;  5  Cal.  294. 

4.  Petway  z'.  Goodin,  12  Rob.  (La.) 
445;  Pollock  v,  Williams,  9  La.  Ann. 
460;  Illinois  Cent.  R.  Co.  v.  Weaver, 
54  111.  319;  Netter  v.  Board  of  Trade, 
12  111.  App.  607;  Ford  V.  Detroit  Dry 
Dock  Co.,  50  Mich.  358;  Folkerts  v. 
Standish,  55  Mich.  463;  Kennedy  v. 
McLellan,  76  Mich.  598. 

5.  Lewis  V.  Sercomb,  r  Wis.  394; 
Dew  z/.  State  Bank,  9  Ala.  323.  See  also 
Donald  71.  Nelson,  95  Ala.  iir;  Har- 
mon V.  Birchard,  8  Blackf.  (Ind.)  418. 

United  States  Courts.  —  In  Canal,  etc., 
Streets  R.  Co.  v.  Hart,  114  U.  S.  654, 
it  is  held  that  jurisdiction  of  garnish- 
ment proceedings  is  given  to  the  United 
States  courts  by  United  States  Revised 
Statutes,  ^  916.  "  The  party  recover- 
ing a  judgment  in  any  common-law 
cause,  in  any  Circuit  or  District  Court, 
shall  be  entitled  to  similar  remedies 
upon  the  same,  by  execution  or  other- 
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2.  Dependent  npon  Jarisdiction  of  Principal  Case — a.  Court 
MUST  Have  Jurisdiction  of  Main  Action. — Where  the  court 
did  not  acquire  jurisdiction  of  the  principal  case,  it  can  have  no 
jurisdiction  to  entertain  a  garnishment  proceeding,  since  such 
proceeding  is  ancillary  to  the  principal  case.*  Thus,  a  court  may 
fail  to  acquire  jurisdiction  of  the  principal  case  through  a  failure 
of  service  of  a  summons  on  the  principal  defendant,  or  by  reason 
of  some  defect  in  such  service.* 

b.  Effect  of  Defendant's  Appearance  —  in  Principal  suit.— 
A  general  appearance  by  the  defendant  in  the  principal  suit 
before  the  commencement  of  the  garnishment  proceeding  will 
give  the  court  jurisdiction  of  the  latter,  even  though  there  may 
be  want  of  service,  or  defects  or  irregularities  in  the  proceedings 
against  the  principal  defendant.'  Where,  however,  the  defend- 
ant's appearance  is  subsequent  to  the  commencement  of  the 
garnishment  proceeding,  such  appearance,  while  waiving  irregu- 
larities or  defects  so  far  as  he  himself  is  concerned,  will  not 
revive  the  void  proceeding  so  as  to  sustain  the  garnishment.* 


wise,  to  reach  the  property  of  the  judg- 
ment debtor,  as  are  now  provided  in 
like  causes  by  the  laws  of  the  state  in 
which  such  court  is  held,  or  by  any 
such  laws  hereafter  enacted  which 
may  be  adopted  by  general  rules  of 
such  Circuit  or  District  Court;  and  such 
courts  may,  from  time  to  time,  by  gen- 
eral rules,  adopt  such  state  laws  as  may 
hereafter  be  in  force  in  such  state  in 
relation  to  remedies  upon  judgments, 
as  aforesaid,  by  execution  or  other- 
wise." 

See  also  infra,  IV.  2.  From  What 
Court  Writ  Issues, 

1.  Lackett  v.  Rumbaugh,  45  Fed. 
Rep.  23,  in  which  case  the  court  said: 
"  A  court  may  at  a  subsequent  term,  by 
a  nunc  pro  tunc  order,  amend  its  records 
so  as  to  make  them  speak  the  truth, 
and  may  allow  amendments  of  mere 
irregularities  or  mistakes  in  proceed- 
ings over  which  it  had  jurisdiction,  but 
cannot  supply  a  want  of  jurisdiction  as 
to  previous  action.  *  *  ♦  When 
jurisdiction  fordoing  an  act  in  judicial 
proceedings  does  not  exist  at  the  time 
the  act  is  done,  such  act  is  void  for  all 
purposes,  and  no  subsequent  occur- 
rence or  acquiescence  will  give  it  valid- 
ity." 

2.  Axtell  V.  Gibbs,  52  Mich.  640; 
Kraft  V.  Raths,  45  Mich.  20;  Iron 
Cliffs  Co.  V.  Lahais,  52  Mich.  394; 
Laidlaw  v.  Morrow,  44  Mich.  547;  Isa- 
belle  V.  Iron  Cliffs  Co.,  57  Mich.  120; 
Washburn  v.  New  York,  etc.,  Min. 
Co.,  41  Vt.  50;  Frisk  v.  Reigelman,  75 


Wis.  499;  Streissguth  v.  Reigelman, 
75  Wis.  212;  Beaupre  v.  Brigham,  79 
Wis.  436;  Lackett  v.  Rumbaugh,  45 
Fed.  Rep.  23. 

Jurisdiction  of  a  personal  action  be- 
gun by  summons  against  an  absent 
defendant  cannot  rest  upon  service 
made  only  by  copy  at  defendant's  last 
place  of  residence  several  days  before 
the  return  day,  or  an  adjourned  day. 
Iron  Cliffs  Co.  v.  Lahais,  52  Mich.  394. 
See  also  Laidlaw  v.  Morrow,  44  Mich. 

547- 

As  to  what  constitutes  proper  service, 
see  infra,  IX.   The  Writ. 

TJndne  Delay  in  Bringing  in  Defendant. — 
In  Noble  v.  Bourke,  44  Mich.  193,  it  is 
held  that  a  garnishee  may  properly  be 
discharged  with  his  lawful  costs  if 
there  is  undue  delay  in  bringing  in  the 
principal  defendant,  and  if  the  main- 
tenance of  the  proceedings  against  the 
garnishee  appears  to  be  an  abuse  of 
process. 

3.  Washburn  v.  New  York,  etc.,  Min. 
Co.,  41  Vt.  50;  Baltimore,  etc.,  R.  Co. 
V.  Taylor,  81  Ind.  24;  Ohio,  etc.,  R.  Co. 
V.  Alvey,  43  Ind.  180.  In  the  latter 
case  it  is  held  that  where  the  defendant 
in  attachment  is  personally  present  in 
court,  the  garnishee  is  not  required  to 
question  the  jurisdictional  legality  of 
the  proceedings  or  their  regularity  as 
to  the  defendant,  nor  is  he  in  a  condi- 
tion to  do  so. 

4.  Isabelle  v.  Iron  Cliffs  Co.,  57 
Mich.  126;  Iron  Cliffs  Co.  v.  Lahais, 
52   Mich.   394.      See  also    McGuire    v. 
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In  Oamiahment  Froceodingi.  —  Defects  in  the  proceedings  in  the 
principal  action  will  not  be  cured  by  the  defendant's  appearance 
in  the  garnishment,  and  jurisdiction  over  the  garnishment  suit 
will  not  be  conferred  by  such  appearance.* 

3.  Jurisdiction  over  Garnishee.  —  Statutes  requiring  the  defendant 
to  be  sued  in  the  county  of  his  residence  have  no  application  to 
garnishment  proceedings.* 

4.  Jurisdiction  of  the  Property.  —  Garnishment  being  a  proceed- 
ing in  rem,  it  is  not  enough  that  the  garnishee  be  within  the  jur- 
isdiction of  the  court  issuing  the  process,  but  the  property,  cor- 
poreal or  incorporeal,  must  be  within  the  limits  over  which  the 
court  has  jurisdiction  in  order  that  it  may  be  seized  to  satisfy 
the  judgment,'  and  the  garnishee  cannot  be  compelled  to  bring 
it  within  the  jurisdiction  of  the  court.* 


Church,  49  Conn.  248;  Lackett  v. 
Rumbaugh,  45  Fed.  Rep.  23. 

Thus,  a  disclosure  in  garnishment 
proceedings  before  jurisdiction  of  the 
principal  case  has  been  obtained  is  of 
no  force,  and  the  subsequent  appear- 
ance of  the  principal  defendant  does 
not  cure  it.  Iron  Cliffs  Co.  v.  Lahais, 
52  Mich.  394. 

1.  Beaupre  v.  Brigham,  79  Wis.  436. 

An  appearance  by  the  principal  de- 
fendant in  the  garnishment  proceed- 
ings for  the  purpose  of  claiming  that 
the  money  owing  to  him  by  the  gar- 
nishee was  exempt  is  not  an  appear- 
ance in  the  main  action  so  as  to  con- 
fer jurisdiction  of  his  person  therein. 
State  V.  Cordes,  87  Wis.  374. 

Presence  as  Witness  for  Oamishee.  —  In 
Beaupre  v.  Brigham,  79  Wis.  436,  it 
was  held  that  the  defect  of  jurisdic- 
tion is  not  waived  or  obviated  by  the 
fact  that  the  defendant  was  present  as 
a  witness  for  the  garnishees  in  an  action 
against  them.  In  this  case  the  court 
said:  "  We  are  unable  to  see  how  his 
appearing  as  a  witness  for  the  gar- 
nishees in  the  garnishee  action  can 
operate  as  an  appearance  in  the  action 
against  him.  That  action  was  not  on 
trial  at  the  time,  and  if  any  valid  judg- 
ment had  been  rendered  therein,  it  had 
been  so  rendered  a  long  time  before  the 
garnishee  action  was  tried.  Had  he 
formally  made  himself  a  party  to  the 
garnishee  action,  still  we  think  he 
could  have  objected  to  the  recovery  of 
the  plaintiffs  against  the  garnishees 
on  the  ground  that  no  valid  judgment 
had  been  obtained  against  him,  as  the 
statute  makes  that  an  absolute  pre- 
requisite to  a  recovery  against  the 
garnishees." 


2.  See  infra,  IV.  3.  Venue  as  Affected 
by  Residence  of  Defendant. 

As  Dependent  on  Amount  of  Debt.  —  It 

is  the  sum  claimed  to  be  due  from  the 
principal  debtor  to  the  plaintiff  in  the 
garnishment  proceedings,  and  not  that 
due  from  the  garnishee  to  the  principal 
debtor,  by  which  the  jurisdiction  as 
dependent  upon  the  amount  is  tested. 
Wetherwax  v.  Paine,  2  Mich.  555.  See 
also  Wood  V.  Rocchi,  32  La.  Ann.  1120. 
But  see  Traylor  v.  Allen,  61  Ark.  13. 

Kight  to  Accept  or  "Waive  Service.  —  So 
far  as  the  jurisdiction  of  his  person  is 
concerned,  the  garnishee  may  accept 
service  or  waive  it  by  appearance. 
See  infra,   IX.   3.   a.    Service. 

3.  Necessity  of  Actual  Levy.  —  Actual 
levy  and  seizure  are  necessary  to  give 
jurisdiction  over  the  res  where  tangi- 
ble property  is  garnished.  See  infra^ 
IX.  3.  h.  Levy, 

Return  must  Show  Attachment.  —  In 
order  that  the  court  may  acquire  juris- 
diction over  the  res  the  return  must 
show  that  the  property  was  attached 
in  the  hands  of  the  garnishee.  See 
infra  IX.  4.   b.  Averments. 

4.-  In  Bates  v.  Chicago,  etc.,  R.  Co., 
60  Wis.  296,  the  court  said:  '*  It  is  un- 
necessary to  intimate  the  difficulties 
and  hardships  which  would  result  from 
the  enforcement  of  a  rule  against  gar- 
nishees compelling  them  to  deliver  up 
to  the  processes  of  the  courts  of  this 
state  any  property  they  may  have 
under  their  control,  belonging  to  the 
principal  debtor,  situated  in  another 
state.  *  *  *  The  difficulties  and 
injustice  of  enforcing  such  a  rule  are 
apparent." 

In  Pennsylvania  it  was  formerly  held 
that  all  that  was   requisite   to  sustain 
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Where  the  Property  to  be  Garnished  is  Inoorporeal,  difficulty  often  arises  in 
fixing  its  situs,  and  the  decisions  are  by  no  means  harmonious 
upon  this  point.  The  general  rule  that  the  situs  of  debts  and 
such  like  incorporeal  property  is  at  the  residence  of  the  owner  is 
not  applicable  in  case  of  garnishment  proceedings.*  Numerous 
cases  hold  that  the  garnishment  proceedings  must  be  instituted 
where  the  debt  is  payable,*  while  other  decisions  hold  that  a 
non-resident  cannot  be  charged  as  a  garnishee.*     According  to 


proceedings  in  foreign  attachment 
against  a  garnishee  was  that  he  should 
be  within  the  jurisdiction  of  the  court 
when  the  writ  was  served,  and  that  the 
property  attached  be  in  the  possession 
of  himself  or  agent,  though  the  goods 
be  within  a  foreign  jurisdiction  at  the 
time  the  writ  was  issued.  Childs  v. 
Digby,  24  Pa.  St.  23.  This  case,  how- 
ever, was  overruled  in  Pennsylvania  R. 
Co.  V.  Pennock,  51  Pa.  St.  244,  and  the 
rule  in  that  state  is  now  as  has  just 
been  stated. 

1.  Alabama.  —  East  Tennessee,  etc., 
R.  Co.  V.  Kennedy,  83  Ala.  462. 

Iowa.  —  Mooney  v.  Union  Pac.  R. 
Co.,  60  Iowa  346. 

Kansas.  —  Burlington,  etc.,  R.  Co. 
V.  Thompson,  31  Kan.  180. 

Massachusetts.  —  Tingley  v.  Bate- 
man,  10  Mass.  343. 

Minnesota. —  Lewis  v.  Bush,  30  Minn. 
244. 

Missouri.  —  Wyeth  Hardware,  etc., 
Co.  V.  Lang,  127  Mo.  242. 

New  Jersey.  —  National  F.  Ins.  Co. 
V.  Chambers,  53  N.  J.  Eq.  468. 

New  York.  —  Plimpton  v.  Bigelow, 
93  N.  Y.  596;  Douglass  v.  Phenix  Ins. 
Co.,  138  N.  Y.  209;  Cochran  v.  Fitch, 
I  Sandf.  Ch.  (N.  Y.)  142. 

Pennsylvania.  —  Fithian  v.  New 
York,  etc.,  R.  Co.,  31  Pa.  St.  114. 

Tennessee.  —  Mobile,  etc.,  R.  Co.  v. 
Barnhill,  91  Tenn.  395. 

Texas.  —  Berry  v.  Davis,  77  Tex. 
191. 

Vermont.  —  Ward  v.  Morrison,  25 
Vt.  593- 

Wisconsin.  —  Bragg  v.  Gaynor,  85 
Wis.  468;  Commercial  Nat.  Bank  v. 
Chicago,  etc.,  R.  Co.,  45  Wis.  172. 

United  States.  —  Connor  v.  Hanover 
Ins.  Co.,  28  Fed.  Rep.  549. 

In  Lewis  v.  Bush,  30  Minn.  244,  the 
court  said:  "  The  fiction  of  law  that 
the  domicil  of  the  owner  draws  to  it 
his  personal  property,  wherever  situa- 
ted, must  always  yield  to  laws  in  refer- 
ence to  the  attachment  of  the  property 
of  non-resident  debtors,  because  such 


laws  necessarily  assume  that  the  prop- 
erty has  a  situs  distinct  from  the 
owner's  domicil.  Attachment  or 
garnishee  proceedings  like  the  present 
are  really  in  rem.  They  are  instituted 
upon  the  theory  that  the  thing  sought 
to  be  reached  is  situate  within  the 
state.  It  is  this  alone  that  gives  the 
court  jurisdiction." 

Contra.  —  Illinois  Cent.  R.  Co.  v. 
Smith,  70  Miss.  344;  Louisville,  etc., 
R.  Co.  V.  Dooley,  78  Ala.  524;  Atchi- 
son, etc.,  R.  Co.  V.  Maggard,  6  Colo, 
App.  85;  Missouri  Pac.  R.  Co.  v.  Shar- 
itt,  43  Kan.  375;  Wright  v.  Chicago, 
etc.,  R.  Co.,  19  Neb.  175. 

2.  Winslow  V.  Fletcher,  53  Conn. 
390;  American  Cent.  Ins.  Co.  v.  Hett- 
ler,  37  Neb.  849;  Continental  Ins.  Co. 
V.  Chase,  (Tex.  Civ.  App.  1895)  33  S. 
W.  Rep.  602;  Baylies  v.  Houghton,  15 
Vt.  626.  See  also  Keating  v.  Ameri- 
can Refrigerator  Co.,  32  Mo.  App.  293; 
Green's  Bank  v.  Wickham,  23  Mo. 
App.  663;  Fielder  v.  Jessup,  24  Mo. 
App.  91. 

Promissory  Notes.  —  In  Baylies  v. 
Houghton,  15  Vt.  626,  it  is  held  that  a 
promissory  note,  executed  in,  and 
made  payable  to  citizens  of,  the  state 
of  Massachusetts,  although  the  maker 
resides  in  Vermont,  is  not  subject  to  the 
trustee  process,  it  being  exempt  from 
such  process  by  the  law  of  the  place  of 
contract. 

Contra  —  In  Commercial  Nat.  Bank 
V.  Chicago,  etc.,  R.  Co.,  45  Wis.  172,  it 
is  held  that  in  garnishee  proceedings 
in  a  court  of  Wisconsin  against  a  resi- 
dent therein,  where  such  court  has  ob- 
tained jurisdiction  of  the  principal 
debtor,  the  fact  that  the  garnishee's 
indebtedness  to  the  latter  is  b\  its 
terms  payable  at  a  particular  place  in 
another  state,  where  such  principal 
debtor  has  his  domicle,  will  not  defeat 
a  recovery  against  the  garnishee.  To 
the  same  effect  see  Hannibal,  etc.,  R. 
Co.  V.  Crane,  102  111.  249. 

3.  Mobile,  etc.,  R.  Co.  v.  Barnhill, 
91   Tenn,   395;    Ray  v.    Underwood,   3 
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the  weight  of  authority,  however,  as  to  the  situs  of  a  debt  in 
garnishment  proceedings,  it  would  seem  that  wherever  the  cred- 
itor might  maintain  a  suit  to  recover  the  debt,  there  garnishment 
proceedings  may  be  instituted  against  the  garnishee.* 

5.  Objection  to  Jurisdiction.  —  Objection  on  the  ground  of  juris- 
diction in  the  principal  case  is  not  waived  by  the  garnishee  by 
his  going  to  trial,  but  may  be  raised  by  him  at  any  stage  of  the 
action.*  The  garnishee  can  only  inquire  as  to  whether  the  court 
had  jurisdiction  of  the  principal  case,'  since,  if  the  court  has 
jurisdiction,  he  will  be  protected  in  all  payments  made  by  him 
under  the  order  of  the  court,  however  irregular  the  proceedings 
may  be.* 

IV.  Wheee  and  How  to  Bbino  Suit  —  1.  The  Docket.  —  Where 
the  garnishment  proceeding  is  regarded  as  an  original  action  as 
against  the  garnishee,  the  docket  should  disclose  the  entry  of  a 
separate  suit  and  separate  proceedings  as  against  the  several 
garnishees.*  But  a  failure  so  to  docket  the  proceedings  against 
each  of  several  garnishees  is  a  mere  irregularity,  and  does  not 
invalidate  the  judgment.* 

2.  From  What  Court  Writ  Issues.  —  The  writ  of  garnishment  must 
not  only  be  sued  out  of  a  court  specially  authorized  to  entertain 
garnishment  suits,'  but  the  proceedings  must  be  instituted  in  the 


Pick.  (Mass.)  302;  Hart  v.  Anthony,  15 
Pick.  (Mass.)  445;  Illinois  Cent.  R.  Co. 
V.  Smith,  70  Miss.  344;  Lawrence  v. 
Smith,  45  N.  H.  533;  Commercial  Nat. 
Bank  v.  Chicago,  etc.,  R.  Co.,  45  Wis. 
172. 

1.  Mooney  v.  Union  Pac.  R.  Co.,  60 
Iowa  346;  East  Tennessee,  etc.,  R.  Co. 
V.  Kennedy,  83  Ala.  462;  Pomeroy  v. 
Rand,  157  111.  176;  German  Bank  v. 
American  F.  Ins.  Co.,  83  Iowa  491; 
Burlington,  etc.,  R.  Co.  v.  Thompson, 
31  Kan.  180;  Wyeth  Hardware,  etc., 
Co.    V.   Lang,    127   Mo.   ^42;    Cross   v. 

Brown,  19  R.  I.  ,  33  Atl.  Rep.  147; 

Mobile,  etc.,  R.  Co.  v.  Barnhill,  91 
Tenn.  395;  Neufelderz'.  German  Amer- 
ican Ins.  Co.,  6  Wash.  336.  See  also 
Nichols  V.  Hooper,  61  Vt.  295;  Hanni- 
bal, etc.,  R.  Co.  V.  Crane,  102  111.  258; 
Berry  v.  Davis,  77  Tex.  191;  Boyd  v 
Vanderbilt  Ins.  Co.,  90  Tenn.  212. 

"  While,  by  fiction  of  law,  a  debt,  like 
other  personal  property,  is  for  most 
purposes,  as,  for  example,  transmis- 
sion and  succession,  deemed  attached 
to  the  person  of  the  owner,  so  as  to 
have  its  situs  at  his  domicil,  yet  this 
fiction  always  yields  to  laws  for  attach- 
ing the  property  of  non-residents,  be- 
cause such  laws  necessarily  assume 
that  the  property  has  a  sittts  distinct 
from    the  owner's  domicil.     For  such 


purpose  a  debt  has  a  situs  wherever  the 
debtor  or  his  property  can  be  found. 
Wherever  the  creditor  might  maintain 
a  suit  to  recover  the  debt,  there  it  may 
be  attached  as  his  property."  Mitch- 
ell, J.,  in  Harvey  v.  Great  Northern  R. 
Co.,  50  Minn.  405. 

2.  Everett  v.  Connecticut  Mut.  L. 
Ins.  Co.,  4  Colo.  App.  509;  Dennison 
V.  Taylor,  142  111.  45;  Erwin  v.  Heath, 
50  Miss.  795;  Woodfolk  v.  Whitworth, 

5  Coldw.  (Tenn.)  561.  See  also  Pierce 
V.  Carleton,  12  111.  358;  Debs  v.  Dal- 
ton,  7  Ind.  App.  84;  Pratt  v.  Cunliflf,  9 
Allen  (Mass.)  90;  Melloy  v.  Deal,  124 
Pa.  St.   161;  Pancake  v.  Harris,  10  S. 

6  R.  (Pa.)  109;  Thornton  v.  Bonham, 
2  Pa.  St.  102. 

3.  White  V.  Simpson,  107  Ala.  386; 
Pierce  v.  Carleton,  12  111.  358;  Denni- 
son V.  Taylor,  142  111.  45;  Houston  v. 
Walcott,  I  Iowa  86;  Illinois  Cent.  R. 
Co.  V.  Brooks,  90  Tenn.  161;  White  v. 
Casey,  25  Tex.  552;  Mead  v.  Doe.  18 
Wis.  31;  Storm  7'.  Adams,  56  Wis.  138. 

4.  Pierce  v.  Carleton,  12  111.  358. 
See  also  Montgomery  Gas  Light  Co.  v. 
Merrick,  61  Ala.  534;  Troyer  v.  Schwei- 
zer,  15  Minn.  241. 

6.  Atchison  v.  Rosalip,  3  Pin.  (Wis.) 
288,  4  Chand.  (Wis.)  12. 

6.  Cohn  V.  Tillman.  66  Tex.  98. 

7.  Lewis  V.  Sercomb,  i  Wis.  394. 
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same  court  in  which  the  judgment  in  the  principal  suit  is  re- 
corded, or  in  which  the  principal  suit  is  pending.* 

3.  Venue  as  Aflfected  by  Residence  of  Defendant. — It  has  been 
held  in  a  great  majority  of  cases  that  statutes  requiring  the 
defendant  to  be  sued  in  the  county  of  his  residence  have  no 
application  to  garnishment  proceedings.* 

V.  Paeties  —  1.  Where  Garnishment  Suit  is  Independent.  —  In 
those  states  where  garnishment  is  treated  as  a  separate  suit,  the 
plaintiff  should  be  the  plaintiff  in  the  principal  suit,  and  the 
defendant  the  garnishee.'     The  defendant  in  the  principal  suit  is 


Federal  and  State  Court.  —  A  judg- 
ment of  a  federal  court  is  not  the  sub- 
ject of  garnishment  in  a  state  court. 
Greenwood  v.  Rector,  Hempst.  (U.  S.) 
708;  Thomas  v.  Wooldridge,  2  Woods. 
(U.  S.)  667;  Henry  v.  Gold  Park  Min. 
Co.,  5  McCrary  (U.  S.)  70. 

1.  Alabama.  —  Hopper  v,  Todd,  8  Ala. 
121;  Gadsden  First  Nat.  Bank  v.  Dunn, 
102  Ala.  204. 

Illinois.  —  Hughes  v.  Fort  Dearborn 
Nat.  Bank,  47  111.  App.  567. 

Iowa. — McGuire  v.  Pitts,  42  Iowa  535. 

Michigan.  —  Sievers  v.  Woodburn 
Sarven  Wheel  Co.,  43  Mich.  275 ;  Noyes 
V.  Foster,  48  Mich.  273;  Custer  v. 
White,  49  Mich.  262. 

Montana.  —  Perkins  v.  Guy,  2  Mont. 

15. 

Nebraska.  —  Scott  v.  Rohman,  43 
Neb.  618. 

Rhode  Island.  —  American  Bank  v. 
Snow,  9  R.  I.  II. 

Tennessee.  —  Clodfelter  v.  Cox,  I 
Sneed  (Tenn.)  330. 

Texas.  —  Miller  v.  Taylor,  14  Tex. 
538. 

United  States.  —  Henry  v.  Gold  Park 
Min.  Co.,  5  McCrary  (U.  S.)  70; 
Thomas  v.  Wooldridge,  2  Woods  (U.  S.) 
667;  Greenwood  v.  Rector,  Hempst. 
(U.  S.)  70S. 

Oamishment  in  One  Justice's  Court  for 
Claim  Pending  in  Another.  —  A  judgment 
before  a  justice,  for  a  claim  pending, 
cannot  be  garnished  in  a  proceeding 
before  another  justice.  Sievers  v. 
Woodburn  Sarven  Wheel  Co.,  43  Mich. 
275;  Noyes  v.  Foster,  48  Mich.  273; 
Custer  V.  White,  49  Mich.  262. 

2.  Sherwood  v.  Stevenson,  25  Conn. 
438;  Toledo,  etc.,  R.  Co.  v.  Reynolds, 
72  111.  488;  Becknell  v.  Becknell,  no 
Ind.  42;  Miller  v.  Mason.  51  Iowa  239. 

Nebraska.  —  Under  the  Nebraska  Code 
an  order  of  garnishment  cannot  be 
issued  tc  a  county  other  than  that  in 
which  the  principal  action  is  brought. 


In  construing  this  provision  of  ihe  code 
the  court  said:  "  From  an  examination, 
necessarily  somewhat  cursory,  of  the 
statutes  of  other  states,  we  find  none 
embracing  the  language  which  is  here 
the  subject  of  investigation.  Florida, 
Georgia,  Ohio,  and  Texas  provide 
specially  for  garnishments  to  other 
counties,  and  all  provide  that  in  such 
case  an  answer  may  be  made  without 
requiring  the  garnishee  to  leave  the 
county.  We  are  aware  that  the  con- 
struction we  are  giving  the  statute 
seems  to  leave  the  law  in  such  a  shape 
that  property  and  credits  of  a  debtor  re- 
siding in  the  state  cannot  be  reached 
when  they  are  in  the  hands  of  a  third 
person  in  a  county  where  action  can- 
not be  brought  against  the  debtor,  be- 
cause it  has  been  held  that  action  may 
not  be  brought  in  a  county  where  the 
garnishee  resides  and  summons  issued 
to  the  county  of  the  debtor's  residence. 
Hoagland  v.  Wilcox,  42  Neb.  138. 
We  do  not  think,  however,  that  we  can 
avoid  this  difficulty  without  a  forced 
construction  of  the  statutes."  South 
Omaha  Nat.  Bank  v.  Farmers',  etc., 
Nat.  Bank,  45  Neb.  35. 

In  Georgia  a  garnishee  can  be  called 
upon  to  answer  only  in  the  county  of 
his  residence.  West  z'.  Harvey,  81  Ga. 
711. 

Non-resident  Answer  under  Commission. 
—  But  in  Texas  it  is  held  that  if  a  non- 
resident of  the  county  where  the  suit  is 
instituted  be  garnished,  he  is  entitled 
sometimes  by  statute  to  give  his  answer 
under  commission,  and  is  not  com- 
pellable to  leave  the  county  of  his  resi- 
dence and  answer  in  another.  Cohn 
V.  Tillman,  66  Tex.  98;  Walter  A. 
Wood  Mowing,  etc.,  Mach.  Co.  v.  Ed- 
wards, 9  Tex.  Civ.  App.  537. 

3.  Tunstall  v.  Worthington,  Hempst. 
(U.  S.)  662;  Travis  v.  Tartt,  8  Ala.  574; 
Pearce  v.  Winter  Iron-Works,  32  Ala. 
72;  Ingraham  v.  Olcock.  14  N.  H.  243. 
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not  a  party  to  the  garnishment  proceeding  unless  made  so  by  an 
order  of  the  court.*  In  some  cases,  however,  the  suit  may  be 
brought  by  the  defendant  in  the  original  action  for  the  use  of 
the  plaintiff.* 

2.  Where  Oarnishmeiit  Suit  is  Ancillary. — Where  the  garnish- 
ment proceeding  is  considered  merely  ancillary  to  the  principal 
suit,  the  parties  to  the  garnishment  suit  should  be  the  same  as  in 
the  principal  action,  the  garnishee  occupying  the  position  of  a 
mere  stakeholder.' 

3.  Joinder  of  Defendants. —  All  persons  jointly  liable  to  the 
defendant  in  the  principal  suit  should  be  summoned  as  gar- 
nishees,* and  a  non-joinder  may  be  pleaded  in  abatement.* 


1.  Foster  v.  Haynes,  88  Ga.  240. 
Defendant  in  Principal  Suit  may  Testify 

against  Garnishee.  —  In  foreign  attach- 
ment there  are  several  distinct  suits 
under  the  same  process;  to  the  trustee 
suit  there  are  but  two  parties,  the  plain- 
tiff and  the  trustee,  and  the  principal, 
not  being  a  party,  may  give  evidence 
against  the  trustee.  Wallace  v.  Blanch- 
ard,  3  N.  H.  395. 

In  Wisconsin  the  proceeding  against  a 
garnishee  is  deemed  an  action  by  the 
plaintiff  against  the  garnishee  and  the 
original  defendant.  Rev.  Stat.  1878, 
§  2766;  Middleton  Paper  Co.  v.  Rock 
River  Paper  Co.,  19  Fed.  Rep.  252; 
Mygatt  V.  Burton,  74  Wis.  352. 

2.  Haines  v.  O'Conner,  5  111.  App. 
213;  Commercial  Nat.  Bank  v.  Manu- 
facturers' Equitable  Assoc,  20  111.  App. 
136;  Patton  V.  Smith,  7  Ired.  L.  (N. 
Car.)  438;  Esler  v.  Adsit.  (Mich.  1896) 
66  N.  W.  Rep.  485. 

Debtor  Cannot  Object  to  Use  of  His 
Name.  —  The  plaintiff  in  the  principal 
suit  may  use  the  name  of  his  defendant 
as  plaintiff  in  the  garnishment  suit  for 
his  use,  whether  the  defendent  con- 
sent or  not.  Walsh  v.  Horine,  36 
111.  243. 

3.  Anderson's  Law.  Diet.  4S6;  Rob- 
ertson V.  Beall,  10  Md.  125. 

So.  it  was  held  that  a  foreign  consul 
could  be  garnished  in  a  state  court, 
while  he  could  be  sued  only  in  a  fed- 
eral court,  a  garnishee  not  being  con- 
sidered a  party  to  a  suit.  Kidderlin  v. 
Meyer,  2  Miles  (Pa.)  242. 

Besident  Qarnisbee  in  Federal  Court.  — 
The  garnishee  is  a  party  defendant  to 
the  extent  that  he  cannot  be  garnished 
by  a  resident  of  the  same  state  in  a 
federal  court.  Tunstall  v.  Worthing- 
ton,  Hempst.  (U.  S.)662;  and  see  Mid- 
dleton Paper  Co.  v.  Rock  River  Paper 
Co.,  19  Fed.  Rep.  252. 


4.  Arkansas.  —  Frizzell  v.  Willard, 
37  Ark.  478. 

Georgia.  —  Hoskins  v.  Johnson,  24 
Ga.  625. 

Indiana.  —  Field  v.  Malone,  102  Ind. 
251. 

Iowa.  —  Wilson  v.  Albright,  2  Greene 
(Iowa)  125. 

Maryland.  — O'Connell  v.  Ackerman, 
62  Md.  337. 

Michigan.  —  Wellover  v.  Soule,  30 
Mich.  481. 

New  Hampshire.  —  Atkins  v.  Pres- 
cott,  10  N.  H.  120;  Hudson  v.  Hunt,  5 
N.  H.  538. 

Vermont.  —  Knapp  v.  Levanway,  27 
Vt.  298;  Pettes  V.  Spalding,  21  Vt.  66. 

United  States.  —  Ellicott  v.  Smith,  2 
Cranch  (C.  C.)  543. 

Joint  Liability  should  be  Alleged.  —  In 
the  absence  of  a  special  allegation  of 
joint  liability  it  will  be  presumed  that 
the  garnishees  are  sued  severally. 
Goll  V.  Hubbell,  61  Wis.  293.  There- 
fore, it  is  error  to  join  several  gar- 
nishees in  the  same  writ  without  alleg- 
ing their  joint  liability.  Thorn  v. 
Woodruff,  5  Ark.  55;  Cincinnati,  etc., 
Slate  Co.  V.  Bridge,  17  Ark.  364; 
Bender  v.  Bridge,  18  Ark.  291 ;  Lyon  v. 
Ballentine,  63  Mich.  97.  But  see 
Curry  v.  Woodward,  50  Ala.  258. 

Objection  Waived  by  Answer.  —  If  the 
answer  of  the  garnishees  discloses  a 
joint  liability  without  any  objection, 
this  is  a  waiver  of  the  objection  that 
they  are  not  proceeded  against  jointly. 
Goll  V.  Hubbell,  61  Wis.  293. 

6.  Hoskins  v.  Johnson,  24  Ga.  625; 
Sabin  v.  Cooper,  15  Gray  (Mass.)  532. 

Firm  or  Partnership.  —  Where  part- 
ners (Joseph  and  John  Allen,  doing 
business  as  J.  Allen  &  Bro.)  are  sum- 
moned as"  John  Allen  &  Bro.,"  and 
service  is  made  upon  one  of  them,  and 
the  firm  appears  and  answers  by  one 
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VL  The  Bond  —  1.  In  General  —  Where  a  bond  is  required  by 
the  statute  as  a  condition  precedent  to  the  garnishment,  proceed- 
ings begun  before  the  filing  of  the  bond  are  invalid,*  and  a  sum- 
mons issued  in  such  a  case  will  be  set  aside.* 

2.  Conditions.  —  The  conditions  of  the  bond  are  fixed  by  statute, 
a  usual  one  being  that  the  plaintiff  will  pay  to  the  defendant, 
not  the  garnishee,  all  damages  which  he  shall  sustain  by  reason 
of  such  garnishment  if  the  order  be  wrongfully  obtained.' 

VH  The  Affidavit  —  1.  In  General  —  The  afifidavit  constitutes 
the  plaintiff's  complaint  or  declaration,*  and  may  be  tested  by 
the  same  rule  as   to   its  sufficiency,*  and   should   therefore   be 


of  its  members,  the  error  is  immaterial 
and  may  be  amended.  Bushnell  v. 
Allen,  48  Wis.  460. 

Contra. — "In  common  suits  be- 
tween creditors  and  debtors,  the  latter 
may  put  in  a  plea  of  abatement  that  a 
partner  was  not  named  in  the  writ,  be- 
cause otherwise  the  defendants  might 
be  charged  both  in  their  private  and 
company  character.  But  there  are  no 
such  precedents  in  foreign  attachment, 
where  the  creditor  of  a  creditor  proceeds 
in  rem."  Brealsford  v.  Meade,  i  Yeates 
(Pa.)  494. 

Colorado.  —  Where  a  party  is  sued  in- 
dividually for  a  firm  debt  he  is  usually 
required  to  plead  the  nonjoinder  of  his 
copartners  in  order  to  avail  himself  of 
this  defense;  but  since  under  the  stat- 
ute a  garnishee  has  no  opportunity  to 
plead  to  a  reply,  he  can  without  plead- 
ing avail  himself  of  the  defense  of  non- 
joinder. Jones  V.  Langhorne,  19  Colo. 
206. 

1.  Rich  V.  Kiser,  61  Ga.  370;  Ahrens, 
etc..  Mfg.  Co.  V.  Patton  Sash,  etc.,  Co., 
94  Ga.  247.  See  also  Kellogg  v.  Miller, 
6  Ark.  468;  Anderson  v.  Sutton,  2  Duv. 
(Ky.)  480;  Burton  v.  Wynne,  55  Ga. 
615;  Scooler  v.  Alstrom,  38  La.  Ann. 
907;  Sheriff  v.  Marr,  98  Pa.  St.  285; 
Heimsoth  v.  Le  Suer,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  522. 

2.  Kellogg  V.    Hazlett,   2  Kan.  App. 

525- 

For  Protection  of  Defendant.  —  The  gar- 
nishment bond  is  intended,  not  for 
the  protection  of  the  garnishee,  but  for 
the  protection  of  the  defendant.  Hays 
V.  Anderson,  57  Ala.  374;  Pounds  v. 
Hamner,  57  Ala.  343;  Kellogg  v.  Haz- 
lett, 2  Kan.  App.  525;  Ahrens,  etc., 
Mfg.  Co.  V.  Patton  Sash,  etc.,  Co.,  94 
Ga.  247. 

In  Miuonrij  however,  the  garnishee  is 
indemnified  against  all  costs.  State  v. 
Immer,  52  Mo.  App.  536. 


Separate  Bonds  Beqnired  in  Each  Case. 

—  Where  several  cases  are  pending  be- 
fore the  same  justice,  bond  must  be. 
given  in  each  case  before  summons  in 
garnishment  can  lawfully  issue,  or  the 
garnishee  may  take  advantage  of  the 
illegal  proceeding  by  affidavit  of  ille- 
gality.    Rich  V.  Kiser,  61  Ga.  370. 

In  Alabama  garnishment  in  aid  of  a 
pending  suit  for  unliquidated  damages 
will  not  issue  until  bond  is  given  as 
in  original  attachment.  Code  1886, 
§  2968.  It  may  issue  on  judgment  or 
decree  on  which  execution  can  issue 
without  bond  or  security.  Code  1886, 
§  2971. 

3.  Kellogg  V.  Hazlett,  2  Kan.  App. 
525;  Pounds  V.  Hamner,  57  Ala.  342; 
Hays  V.  Anderson,  57  Ala.  374. 

4.  Whitaker  7'.  Coleman,  25  Ind.  374; 
Peninsular  Stove  Co.  z'.  Wayne  Circuit 
Judge,  85  Mich.  406;  Muncy  v.  Sun 
Ins.  Office,  (Mich.  1896)  67  N.  W.  Rep. 
562;  Dawson  v.  Maria,  15  Oregon  556; 
State  Sav.  Bank  v.  Wayne  Circuit 
Judge,  95  Mich.  100;  Smith  v.  Conrad, 
23  Oregon  206;  Piatt  v.  Sauk  County 
Bank,  17  Wis.  222;  Everdell  v.  Sheboy- 
gan, etc.,  R.  Co.,  41  Wis.  401. 

6.  "The  garnishee  proceeding 
against  the  appellant  Ewen  is  in  the  na- 
ture of  an  ordinary  civil  action.  The  affi- 
davit performs  the  office  of  a  complaint 
in  such  an  action,  and  should  be  tested 
by  the  same  rules,  rather  than  those 
which  are  applied  to  attachments  and 
other  harsh  proceedings."  Everdell  t'. 
Sheboygan,  etc.,  R.  Co.,  41  Wis.  401. 

Failnre  to  Entitle  in  the  case  does  not 
invalidate  the  affidavit.  Allen  v.  Hazen, 
26  Mich.  142;  Burnham  v.  Doolittle, 
14  Neb.  214;  and  see  in  general  article 
AFFinAViTS,  vol.  I,  p.  309. 

Denial  of  Answer  the  Petition.  —  In 
garnishment  proceedings  in  Missouri 
the  plaintiff's  denial  of  the  garnishee's 
answer  to  interrogatories  stands  in  the 
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filed  in  the  court  from  which  the  attachment  has  issued,  or  in 
which  the  principal  suit  is  pending  *  at  the  time  of  or  after  the 
commencement  of  the  suit.* 

Separate  Affidavit.  —  Where  the  Statutes  require  an  affidavit,  the 
validity  of  the  garnishment  is  dependent  upon  the  making  of  one 
alleging  necessary  facts.  If  but  one  affidavit  has  been  made  for 
both  the  principal  and  the  ancillary  proceeding,  and  the  principal 
suit  fails,  the  ancillary  proceeding  goes  down  with  it.' 

2.  Before  and  by  Whom  to  be  Made. — The  affidavit  may  be 
made  before  any  one  authorized  to  take  affidavits  generally.* 
The  affiant  should  have  a  personal  knowledge  of  the  facts  sworn 
to,*  but  he  need  not  be  the  plaintiff.* 

Should  Allege  Capacity  of  Affiant.  —  Where  the  statute  authorizes  the 
affidavit  to  be  made  by  the  plaintiff,  his  agent  or  attorney,  the 


place  of  a  petition,  and  its  sufficiency 
is  to  be  tested  by  the  same  rules,  in 
respect  to  both  pleading  and  practice. 
Union  Bank  v.  Dillon,  75  Mo.  380. 

Bill  of  Particulars.  —  A  garnishee  can- 
not demand  a  bill  of  particulars  as  a 
matter  of  right.  Strong  v.  HoUon,  39 
Mich.  411. 

1.  State  V.  Duncan,  37  Neb.  631. 

2.  An  affidavit  made  upon  the  day  of 
the  suit,  but  before  its  commencement, 
and  which  states  that  the  suit  is  about 
to  be  commenced,  is  sufficient.  Millard 
V.  Lenawee  Circuit  Judge,  (Mich.  1895) 
64  N.  W.  Rep.  1046. 

In  Michigan  the  suit  is  commenced  so 
as  to  authorize  the  issuance  of  a  suit  of 
garnishment  by  the  filing  of  the  declar- 
ation, and  not  by  service  of  process 
upon  defendant.  McDonald  v.  Alan- 
son  Mfg.  Co.,  (Mich.  1895)  64  N.  W. 
Rep.  730. 

Must  Precede  Issuance  of  Writ.  —  Until 
the  filing  of  the  affidavit  the  summons 
in  garnishment  proceedings  cannot  be 
properly  issued.  Black  v.  Brisbin,  3 
Minn.  360;  Hinkley  v.  St.  Anthony 
Falls  Water  Power  Co.,  9  Minn.  55; 
Louisville,  etc.,  R.  Co.  v.  Lake,  5  Ind. 
App.  450;  Austrian  v.  County  Judge, 
37  Neb.  631;  Garland  v.  Sperling,  6  N. 
Mex.  623;  Steen  7'.  Norton,  45  Wis.  412; 
Wells  V.  American  Express  Co.,  55 
Wis.  23.  See  also  Bryant  v.  State  Bank, 
(Cal.  1885)  7  Pac.  Rep.  128. 

3.  Iron  Cliffs  Co.  v.  Lahais,  52  Mich. 
T94;  Holek  v.  Phoenix  Ins.  Co.,  63 
Tex.  66. 

Defects  May  he  Baised  hy  Garnishee.  — 
Where  the  garnishment  is  but  a  mode 
of  serving  an  attachment,  and  there  is 
no  separate  garnishment  affidavit,  the 
garnishee   may,  nevertheless,  take  ad- 


vantage of  defects  in  the  attachment 
affidavit.  Barr  v.  Perry,  3  Gill  (Md.) 
313;  Greene  v.  Tripp,  11  R.  I.  424. 

4.  See  generally  article  Affidavits, 
vol.  I,  p.  309. 

Justice  of  the  Peace.  —  The  affidavit  of 
garnishment  may  be  sworn  to  before 
a  justice  of  the  peace,  and  need  not  be 
before  the  clerk  of  the  court.  Horat  v. 
Jackel,  59  111.  139. 

5.  Weinmeister  7^  Manville,  44Mich. 
410;  Streissguth  z'.  Reigelman,  75  Wis. 
212:  Talbot  V.  Woodle,  19  Wis.  174; 
Hawes  v.  Clement,  64  Wis.  152 ;  Eureka 
Steam  Heating  Co.  v.  Sloteman,  67 
Wis.   118. 

The  following  affidavit  was  held  to 
be  bad:  "  T.  F.  Frawley,  being  duly 
sworn,  says  he  is  the  attorney  for  the 
above-named  plaintiffs,  and  makes  this 
affidavit  on  their  behalf.  That  the 
above-named  defendant  is  indebted, 
etc."  Streissguth  v.  Reigelman,  75 
Wis.  212. 

One  of  Several  Plaintiffs.  —  An  affidavit 
by  one  of  the  plaintiffs,  stating  all  the 
requirements  of  the  statute,  and  that 
the  plaintiffs  "  are  justly  apprehen- 
sive," etc.,  is  good,  as  he  is  presumed 
to  have  personal  knowledge.  Williams 
V.  International  Grain,  etc..  Board,  99 
Mich.  80. 

6.  Weimeister  v.  Manville,  44  Mich. 
410;  Willis  V.  Lyman,  22  Tex.  269. 

In  Colorado  the  plaintiff  only  can  make 
the  affidavit.  Everett  v.  Connecticut 
Mut.  L.  Ins.  Co.,  4  Colo.  App.  509. 

Corporation. —  A  corporation  can  make 
the  affidavit  by  its  attorney.  Trenton 
Banking  Co.  v.  Haverstick,  ir  N.  J.  L. 
171. 

Beneficial  Owner  of  Judgment. — A  bene- 
ficial owner  of  a  judgment  may  make 


9  Encyc.  PI.  &  Pr.  —  52 
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affidavit  should  show  that  the  affiant  acted  in  the  capacity  of 
agent  or  attorney  in  making  it,  and  the  court  will  not  look  to 
the  record  in  the  original  suit  for  information  that  should  be  in 
the  affidavit.* 

3.  Form  —  Must  FoUow  statute. — The  affidavit  should  substan- 
tially follow  the  provisions  of  the  statute,  but  the  precise  language 
need  not  be  used.* 

Certainty.  —  In  some  States  the  affidavit  must  be  positive,  while 
in  others  it  may  be  made  upon  information  and  belief.* 

the  affidavit  for  garnishment,  but  it 
must  be  sued  out  and  judgment  ren- 
dered in  the  name  of  the  plaintiff  of 
record.  Jackson  v.  Shipman,  28  Ala. 
488. 

1.  Willis  V.  Lyman,  22  Tex.  269. 
The  reporter  of  this  case  notes  that  this 
ruling  was  prior  to  the  act  authorizing 
an  agent  or  attorney  to  make  affidavits 
in  all  cases. 

Secital.  —  An  affidavit  stating  by  way 
of  recital  that  the  affiant  is  such  agent 
or  attorney  is  sufficient.  Wetherwax 
V.  Paine,  2  Mich.  555;  Cleburne  First 
Nat.  Bank  v.  Graham,  (Tex.  App.  i88g) 
22  S.  W.  Rep.  iioi;  Willis  -v.  Lyman, 
22  Tex.  268;  Evans  v.  Lawson,  64  Tex. 
199. 

Failure  to  Disclose  Capacity  —  How 
Cured. —  In  Simon  v.  Greer,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  343,  it  is 
held  that  the  failure  of  an  agent's  affi- 
davit to  show  the  capacity  in  which  the 
affiant  acted  is  cured  by  the  recitals  in 
the  record  of  the  main  action  by  which 
an  agency  is  disclosed. 

Allegation  of  Agency  Unnecessary. — 
In  Missouri  it  is  held,  in  the  case  of 
Godman  v.  Gordon,  i  Mo.  App.  Rep. 
403,  that  an  affidavit  of  an  agent  before 
a  justice  need  not  state  the  fact  that  the 
affiant  is  the  agent  of  plaintiff. 

2.  Russell  V.  Ralph,  53  Wis.  330; 
Steen  v.  Norton,  45  Wis.  412;  Rasmus- 
sen  V.  McCabe,  46  Wis.  600;  Klenk  v. 
Schwalm,  19  Wis.  iii;  Beck  v.  Cole,  16 
Wis.  95. 

An  affidavit  is  not  vitiated  by  the  use 
of  the  words  "  verily  believes,"  instead 
of  the  statutory  words  "  has  good 
reason  to  believe,"  or  the  word  "  prop- 
erty "  in  connection  with  the  words 
"  credits,  moneys,  and  effects."  Rus- 
sell V.  Ralph,  53  Wis.  328. 

But  an  afSdavit,  made  by  an  at- 
torney, that  plaintiff  has  apprehen- 
sion, etc.,  though  probably  a  mere 
slip,  is  not  the  statutory  averment 
under  Mich.  Act  256  of  1879.  Weimeis- 
ter  V.  Manville,  44  Mich.  410. 


Amendment.  —  The  affidavit  in  gar- 
nishment may  generally  be  amended 
to  conform  with  the  statute.  Hutchin- 
son V.  Trauerman,  112  Ind. 
nell  V.  Allen,  48  Wis.  460. 
article  Amendments,  vol.  i 
seq. 

Federal  Courts.  —  Although  the  fed- 
eral courts  follow  as  nearly  as  possible 
the  practice  in  the  state  courts,  yet  they 
are  not  bound  to  follow  the  decisions 
of  a  state  court  to  the  effect  that  an 
affidavit  for  garnishment  is  not  amend- 
able, since  U.  S.  Rev.  Stat.  §§  948,  954, 
authorize  the  court  at  any  time  to  per- 
mit either  party  to  amend  any  defect  in 
the  process  or  pleadings  when  the 
amendment  will  not  injure  the  party 
against  whom  process  issues.  Booth 
V.  Denike,  65  Fed.  Rep.  43. 

3.  The  aflidavit  must  be  positive  un- 
less the  statute  authorizes  one  on  in- 
formation and  belief.  An  aflSdavit  that 
afiiant  verily  believes  (setting  forth 
the  statutory  grounds)  does  not  com- 
ply with  a  statute  requiring  an  affidavit 
in  positive  terms.  Greene  v.  Tripp,  11 
R.  I.  424. 

In  Wisconsin  it  is  held  that  the  affiant 
should  swear  clearly  and  positively 
to  the  indebtedness,  and  that  it  is  not 
sufficient  to  state  that,  according  to  the 
judgment  of  the  affiant,  so  much  is 
due.  Quarles  v.  Robinson,  i  Chand. 
(Wis.)  29.  See  also  Talbot  v.  Woodle, 
19  Wis.  174;  Morrison  v.  Ream,  i  Pin. 
(Wis.)  244;  Jones  v.  Webster,  i  Pin. 
(Wis.)  345;  Lathrop  v.  Snyder,  16  Wis. 

293. 

In  Michigan  jurisdictional  averments 
must  be  so  stated  that  perjury  may  be 
predicated  upon  them  if  false.  Freer  z/. 
White,  91  Mich.  76.  See  also  Merrill 
V.  Low,  I  Pin.  (Wis.)  225. 

In  New  York  the  affidavit  for  ex- 
amination in  supplementary  proceed- 
ings can  be  made  upon  information  and 
belief.  Grinnel  v.  Sherman,  19  Civ. 
Pro.  Rep.  (N.  Y.  City  Ct.)  139,  affirming 
Tefft  V.  Epstein,  17  Civ.  Pro.   Rep.  (N. 
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4.  Averments  —  a.  In  General  —  Jurisdictional  Facts.  —  The  stat- 
utes of  the  various  states  are  the  only  guide  as  to  the  necessary- 
averments,  the  general  rule  being  that  all  facts  the  existence  of 
which  is  necessary  to  confer  jurisdiction  must  be  strictly  averred.* 

Affidavit  in  the  Disjunctive.  —  An  allegation  of  property  or  money 
in  the  hands  of  the  garnishee  is  generally  required.  But  an  affi- 
davit in  the  words  of  the  statute  that  the  garnishee  "  has  prop- 
erty, money,  or  effects,"  etc.,  and  "is  indebted"  is,  in  most 
cases,  sufficient.* 

b.  Statement  of  Plaintiff's  Claim  —  Generally  the  affi- 
davit should  allege  the  amount  of  the  plaintiff's  claim.* 


Y.  City  Ct.)  i68,  and  Miller  v.  Adams, 
52  N.  Y.  409,  and  reversing  Day  v.  Lee, 
52  How.  Pr.  (N.  Y.  C.  PI.)  95;  People 
V.  Jones,  I  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
172. 

Information  and  Belief  Generally  Suffi- 
cient. —  It  is  frequently  sufficient  to 
make  affidavit  upon  information  and 
belief.  Everdell  z\  Sheboygan,  etc., 
R.  Co.,  41  Wis.  395;  Orton  v.  Noonan, 
27  Wis.  572.  See  Merrill  v.  Low,  i  Pin. 
(Wis.)  221;  Simon  v.  Greer,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  343. 

In  England  an  affidavit  made  upon 
information  and  belief  is  good.  Vinall 
V.  DePass,  (1892)  App.  90. 

1.  Booth  V.  Denike,  65  Fed.  Rep.  43; 
Gibbon  v.  Bryan,  3  111.  App.  298;  Ettel- 
sohn  V.  Fireman's  Fund  Ins.  Co.,  64 
Mich.  331 ;  Jones  v.  St.  Onge.  67  Wis. 
520. 

Property  Within  State.  —  When  the 
statute  requires  an  averment  that  de- 
fendant has  not  property  within  the 
slate  sufficient  to  satisfy  the  judgment, 
an  averment  that  he  has  not  sufficient 
property  within  a  certain  district  of  the 
state  is  insufficient.  Booth  v.  Denike, 
65  Fed.  Rep.  43.  See  also  supra,  II. 
Nature  and  Origin. 

Appearance  as  a  Waiver  of  Defects.  — 
The  appearance  of  the  garnishee  is  a 
waiver  of  any  objection  to  the  defects 
in  proceedings  so  far  as  they  affect  the 
jurisdiction  of  his  person,  but  it  cannot 
supply  the  statutory  conditions  of  juris- 
diction of  the  subject-matter.  Aultman 
t'.  Markley,  61  Minn.  404;  Steen  c..  Nor- 
ton, 45  Wis.  412;  Austrian  v.  County 
Judge,  37  Neb.  631. 

Foundation  of  the  Claim.  —  When  re- 
quired by  statute  to  do  so,  the  affidavit 
must  stale  whether  the  principal  suit  is 
on  an  express  or  an  implied  contract. 
Weimeister  v.  Manville,  44  Mich.  408; 
Conway  v.  Ionia  Circuit  Judge,  46 
Mich.  28. 


Pending  Suit.  —  If  an  affidavit  states 
that  a  suit  has  been  commenced  by  the 
plaintiff  against  the  principal  defend- 
ant, it  need  not  show  that  the  suit  is 
still  pending,  that  fact  being  presumed. 
State  Sav.  Bank  v.  Wayne  Circuit 
Judge,  95  Mich.  100. 

2.  Aullman  %>.  Markley,  61  Minn. 
404  [reversing  Prince  v.  Heenan,  5 
Minn.  347]  ;  Everdell  v.  Sheboygan, 
etc.,  R.  Co.,  41  Wis.  395;  Whiter. 
Lynch,  26  Tex.  195;  Russell  v.  Ralph, 
53  Wis.  328. 

Contra.  —  Leonard  v.  Bowman,  21 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
237;  Lee  V.  Heirberger,  2  Edm.  Sel. 
Cas.  (N.  Y.  Supreme  Ct.)  23,  i  Code 
Rep.  (N.  Y.)38;  Collins  r.  Beebe,  54 
Hun  (N.  Y.)  318.  See  also  as  to  affi- 
davits in  the  disjunctive,  article  At- 
tachment, vol.  3,  p.  22. 

Two  Affidavits  Unnecessary.  —  But 
where  the  garnishee  is  both  indebted 
to  and  has  property  of  defendant,  and 
the  statute  does  not  require  separate 
suits,  there  should  be  but  one  affidavit, 
treated  as  an  action  of  trover  for  dam- 
ages for  property  and  assumpsit  for 
money  had  and  received.  Peninsular 
Stove  Co.  V.  Wayne  Circuit  Judge,  85 
Mich.  406. 

3.  Harris  v.  Clapp,  Minor  (Ala.)  328; 
Dunlap  V.  Hooper,  67  Ga.  721;  Stickley 
V.  Little,  29  111.  315;  Schlitz  v.  Meyer, 
61  Wis.  418. 

It  has  been  held  in  Georgia  that  a 
statement  of  the  amount  of  principal 
and  interest  due  up  to  judgment,  with 
interest  from  judgment,  and  the  term 
when  judgment  was  rendered,  the 
judgment  itself  being  a  part  of  the 
record  of  the  case  before  the  court,  is 
sufficiently  certain  on  the  ground  that 
"  that  is  certain  which  can  be  made 
certain."  Dunlap  v.  Hooper,  6;  Ga. 
y2i. 

In    Wisconsin    an    averment    of  the 
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c.  In  Aid  of  Execution.  —  Garnishment  in  aid  of  an  execu- 
tion will  generally  issue  only  where  there  is  an  affidavit  to  the 
effect  that  the  defendant  has  no  property  in  the  state  liable  to 
execution,'  and  that  an  execution  has  been  issued.*  Some 
statutes  go  further  and  require  an  allegation  that  the  garnishee 
has  property  in  his  possession  belonging  to  the  defendant,'  or 
that  the  plaintiff  is  so  informed.*  See  also,  upon  this  subject, 
article  SUPPLEMENTARY  Proceedings. 

Vm  The  Intesbooatories  —  1.  In  General.  —  The  interroga- 
tories which  the  statutes  of  many  of  the  states  permit  the  plaintiff 
to  file  are  in  the  nature  of  a  discovery.*  They  are  not  a  part  of 
the  pleadings,  but  with  the  answers  thereto  are  treated  as 
evidence.* 

2.  Form.  —  The  statutes  usually  state  whether  the  interroga- 
tories are  to  be  in  writing  or  to  be  propounded  orally.  In  the 
absence  of  express  statutory  directions,  it  is  discretionary  with 


plaintiff's  claim  is  unnecessary  in  pro- 
ceedings in  a  justice's  court.  Jones  v. 
St.  Onge,  67  Wis.  520. 

Debt  Not  Due.  —  But  the  affidavit 
need  not  show  that  the  debt  on  which 
the  principal  action  is  brought  is  due 
at  the  time  of  the  commencement  of 
the  garnishment  proceedings.  State 
Sav.  Bank  v.  Wayne  Circuit  Judge,  95 
Mich.  100. 

1.  Booth  V.  Denike,  65  Fed.  Rep.  43; 
Scurlock  V.  Gulf,  etc.,  R.  Co.,  77  Tex. 
478;  Willis  V.  Lyman,  22  Tex.  269; 
German  American  Bank  v.  Butler- 
Mueller  Co.,  87  Wis.  467.  See  also  ar- 
ticle Supplementary  Proceedings. 

No  Property  in  District.  —  An  affidavit 
that  defendant  has  not  property  within 
a  certain  district  to  satisfy  the  judg- 
ment is  not  a  compliance  with  a  stat- 
ute requiring  an  affidavit  that  he  has 
not  property  in  the  state  sufficient,  etc. 
Booth  V.  Denike,  65  Fed.  Rep.  43. 

Judgment  Against  Several  Defendants. — 
Where  there  is  more  than  one  defend- 
ant against  whom  judgment  has  been 
obtained,  the  affidavit  must  state  that 
none  of  the  defendants  has  sufficient 
property.   Willis  z/.  Lyman,  22  Tex.  269. 

2.  Schenck  v.  Irwin,  60  Hun  (N.  Y.) 
361;  Sanger  v.  Guenther,  73  Wis.  354; 
Scurlock  V.  Gulf,  etc.,  R.  Co.,  77  Tex. 
478. 

"No  Eetum"  May  be  Sufficient.— 
A  statement  in  the  affidavit  that  the 
writ  of  execution  has  not  been  returned 
is  sufficient  in  Wisconsin  to  give  the 
court  jurisdiction.  Sanger  v.  Guen- 
ther, 73  Wis.  354. 

Setnm  of  Nulla  Bona.  —  In  Illinois  the 


execution  must  be  returned  nulla  bona, 
and  the  affidavit  must  assert  this  fact. 
Gibbon  v.  Bryan,  3  111.  App.  298. 

3.  Connor  v.  Detroit  Third  Nat. 
Bank,  90  Mich.  328;  Blue  Hill  First 
Nat.  Bank  v.  Turner,  30  Neb.  80. 

Where,  as  in  A^ew  York,  the  statute 
requires  an  affidavit  that  the  garnishee 
has  property  of  the  defendant,  or  is  in- 
debted to  him,  in  an  amount  exceeding 
a  certain  sum,  it  has  been  held  that  an 
affidavit  that  the  garnishee  has  prop- 
erty need  not  allege  that  the  property 
is  worth  more  than  the  sum  specified. 
Brett  V.  Browne,  i  Abb.  Pr.  N.  S.  (N. 
Y.  Supreme. Ct.)  155. 

Foreign  Corporations.  —  An  affidavit 
that  a  foreign  corporation  is  indebted 
to  the  defendant  in  the  principal  action 
is  sufficient.  If  the  corporation  has  no 
property  in  the  state,  that  is  a  matter 
of  defense.  Brauser  v.  New  England 
F.  Ins.  Co.,  21  Wis.  506. 

Naming  Garnishee.  —  It  is  not  always 
necessary  to  name  the  garnishee  in  the 
affidavit.  Owsley  i/.  Woolhopter,  14  Ga. 
124. 

Need  Not  Aver  that  Garnishee  is  a 
Corporation. —  In  Howland  v.  Jeuel,  55 
Minn.  102,  it  was  held  that  an  affidavit 
of  garnishment  need  not  state  that  the 
garnishee  is  a  corporation. 

4.  Miller  v.  Adams,  52  N.  Y.  409; 
Brauser  v.  New  England  F.  Ins.  Co., 
21  Wis.  506. 

6.  Flaintifif  Cannot  Besort  to  Equity.  — 
The  plaintiff  cannot  resort  to  a  court  of 
equity  for  a  discovery.  Morton  v. 
Grafflin,  68  Md.  545. 

6.  Devries  v.  Buchanan,  10  Md.  210. 
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the  court  to  require  the  interrogatories  to  be  reduced  to  writing 
and  submitted  to  the  court  before  answer.* 

3.  Filing  and  Service.  —  Interrogatories  can  be  filed  only  within 
the  time  allowed  by  the  statute,*  and  must  be  served  as  the 
statute  directs.*  They  need  not,  however,  be  served  by  the 
sheriff,  and  may  be  served  before  filing.* 

IX.  The  Weit  —  1.  Form  and  Substance  —  Following  statute.  — The 
form  of  the  summons  is  generally  regulated  by  the  statute.  In 
such  cases  the  statute  must  be  strictly  followed.* 

Describing  Garnishee.  —  The  garnishee  must  be  particularly  de- 
scribed in  the  writ,® 


1.  Elwood  V.  Crowley,  64  Iowa  68. 
Before  a  Justice    of   the    Peace,  —  In 

proceedings  before  a  justice  of  the 
peace  the  interrogatories  may  gener- 
ally be  propounded  orally.  llaughlin 
V.  January,  59  Mo.  383. 

2.  Thus  it  has  been  held  that  they 
must  be  filed  contemporaneously  with 
the  rule  to  answer,  Ringwalt  v.  Brin- 
dle,  59  Pa.  St.  51,  or  when  the  gar- 
nishee appears  to  answer.  Parmenter 
V.  Childs,  12  Iowa  22. 

3.  Case  v.  Noyes,  16  Oregon  329; 
Smith  V.  Conrad,  23  Oregon  206. 

Service  Cannot  be  Waived.  — "  No 
waiver  by  the  garnishee  of  the  allega- 
tions can  confer  jurisdiction  upon  the 
court,  any  more  than'  a  waiver  of  a 
complaint  in  an  ordinary  action  can 
do  so."  Smith  v.  Conrad,  23  Oregon 
206. 

Need  Not  be  Served  upon  Opponent,  — 
Interrogatories  are  not  pleading  within 
the  meaning  of  a  rule  of  court  requir- 
ing a  copy  of  every  pleading  to  be 
served  on  the  opposite  party  or  his  at- 
torney. Herst  V.  Beckhous,  12  Pa. 
Co.  Ct.  Rep.  582. 

In  some  states  the  answers  to  the 
interrogatories  are  treated  as  plead- 
ing.     See  itifra,  X.    The  Answi'r. 

4.  Ringwalt  v.  Brindle,  59  Pa.  St.  51. 
6,  Acme    Lumber     Co.    v.    Frances 

Vandergrift  Shoe  Co.,  70  Miss.  91. 

When  the  statute  provides  that  the 
officer  serving  the  writ  must  "  inform 
him  [the  garnishee]  that  he  must  ap- 
pear at  the  court  to  which  the  writ  of  at- 
tachment is  returnable,  there  to  answer 
on  oath,  in  writings  what  he  is  indebted 
or  7vas  indebted  to  the  defendant  in  the 
attachment^  at  the  time  of  the  summoning 
of  such  garnishee,  or  since  that  time,  or 
what  effects  of  said  defendant  he  has 
in  his  hands,  or  had  at  the  time  of  such 
summons,  or  has  had  since,  and  what 
other  persons,  to  his  knowledge  or  be- 


lief, are  indebted  to  said  defendant  or 
have  effects  of  his  in  their  hands,"  an 
omission  of  the  words  in  italic  may  be 
fatal.  Acme  Lumber  Co.  v.  Frances 
Vandergrift  Shoe  Co.,  70  Miss.  91. 

Substantial  Conformity.  —  A  statute 
provided:  "  The  following  form  of 
writ  may  be  used,"  giving  it.  It  was 
held  by  the  Supreme  Court  of  the  state 
that,  the  essentials  of  the  writ  being 
prescribed  in  a  previous  section  of  the 
statute,  the  form  was  merely  directory 
and  not  mandatory.  Curtis  z/.  Henrietta 
Nat.  Bank,  78  Tex.  260. 

Clerical  Mistake.  — Under  a  statute 
providing  that  the  summons  in  gar- 
nishment should  warn  the  garnishee  to 
pay  no  more  money  to  the  principal  de- 
fendant, a  summons  warning  an  agent 
of  the  garnishee,  the  mistake  being 
merely  clerical,  to  pay  no  more  money 
to  the  principal  defendant  was  held  to 
be  hot  invalid.  Millard  v.  Lenawee 
Circuit  Judge,  (Mich.  1895)  64  N.  W. 
Rep.  1046. 

SeaL  —  The  writ  of  garnishment 
should  be  sealed,  but  after  appearance 
and  answer  of  the  garnishee  it  is  too 
late  to  raise  an  objection  to  the  writ 
for  want  of  a  seal.  Richardson  v. 
White,  19  Ark.  241. 

6.  Ettelsohn  v.  Fireman's  Fund  Ins. 
Co.,  64  Mich.  331;  Hirsh  v.  Thurber, 
54  Md.  210;  Pratt  v.  Sanborn,  63  N.  H. 
115;  Smith  T/.  Hill,  45  N.  H.  403;  Car- 
roll  County  Bank  v.  Goodall,  41  N.  H. 
81;  Sun  Mut.  Ins.  Co.  7/.  Seeligson.  59 
Tex.  3. 

Partnership.  —  In  a  garnishment 
against  a  partnership  the  writ  should 
set  out  the  names  of  the  members  of 
the  firm,  for  if  the  partners  do  not  ap- 
pear, a  judgment  by  default  in  the  firm 
name  will  not  bind  them  unless  there 
be  some  statute  to  the  contrary.  Reid 
V.  McLeod,  20  Ala.  576;  Hirsh  v.  Thur- 
ber, 54  Md.  210. 
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Amonnt  of  Claim.  —  The  amount  of  the  plaintiff's  claim  against  the 
defendant  in  the  principal  suit  need  not  be  set  out  in  the  garnish- 
ment writ,  *  even  where  the  statutory  form  of  the  writ  does  set 
out  the  amount.* 

2.  Issuance  —  Time  of.  —  The  time  for  the  issuance  of  the  writ 
depends  on  the  nature  of  the  proceeding  in  the  particular  state, 
the  causes  for  which  garnishment  will  issue,  and  the  various 
statutes.' 


In  Alabama  Rev.  Code,  §  2538,  now 
authorizes  a  suit  against  a  partnership 
in  the  firm  name,  and  the  judgment 
binds  the  partnership  property. 

Corporations.  —  While  a  corporation 
may  be  garnished  by  the  service  of  the 
writ  on  certain  agents,  the  corporation 
should  be  named  in  the  writ,  other- 
wise the  proceedings  will  be  taken  as 
against  him  whose  name  does  appear. 
Daniels  v.  Meinhard,  53  Ga.  359; 
Varnell  v.  Speer,  55  Ga.  132;  Claflin 
V.  Iowa  City,  12  Iowa  284;  Mooar  v. 
Walker,  46  Iowa  164;  Union  Bank  v. 
Union  Bank,  6  Ohio  St.  254;  Insurance 
Co.  of  North  America  v.  Friedman,  74 
Tex.  56;  Sun  Mut.  Ins.  Co.  v.  Seelig- 
son,  59  Tex.  3;  Montague  First  Nat. 
Bank  v.  Robertson,  3  Tex.  Civ.  App. 
150. 

It  need  not,  however,  appear  from  the 
writ  whether  the  garnishee  is  a  corpo- 
ration or  a  partnership.  U.  S.  Express 
Co.  V.  Bedbury,  34  111.  459.  Nor 
whether,  if  a  corporation,  it  is  foreign 
or  domestic.  Williams  v.  Interna- 
tional Grain,  etc.,  Board,  99  Mich.  80. 

Garnishee  Not  Named  in  Writ.  —  In  the 
case  of  Judge  v.  Reinhart,  3  Pa.  Dist. 
Rep.  202,  it  was  held  that  an  attach- 
ment execution  may  be  served  on  gar- 
nishees in  whose  possession  the  prop- 
erty of  the  defendant  is  supposed  to 
be  although  said  garnishees  are  not 
named  in  the  writ.  See  also  McCam- 
bridge  v.  Barry,  29  W.  N.  C.  (Pa.)  92. 

Parties  Jointly  Liable  Should  be  Named. 
—  Where  several  parties  are  jointly 
indebted  or  have  possession  of  property 
jointly  all  must  be  named.  Frizzell  v. 
Willard,  37  Ark.  478;  Jones  v.  Lang- 
horne,  19  Colo.  206;  Hoskins  v,  John- 
son, 24  Ga.  625;  Wilson  v.  Albright,  2 
Greene  (Iowa)  125;  O'Connell  v.  Acker- 
man,  62  Md.  337;  Wellover  v.  Soule, 
30  Mich.  481;  Hudson  v.  Hunt,  5  N. 
H.  538;  Atkins  v.  Prescott,  10  N.  H. 
120;  Rix  V.  Elliot,  I  N.  H.  184;  Knapp 
V.  Levanway,  27  Vt.  298;  Pettes  v. 
Spalding,  21  Vt.  66.  But  see  Breals- 
ford  V,  Meade,  i  Yeates  (Pa.)  488. 


1.  Clark  V.  Foxworthy,  14  Neb.  241; 
Curtis  V.  Henrietta  Nat.  Bank,  78  Tex. 
260.  Contra,  see  Weaver  v.  Russell,  18 
Ohio  497. 

,2.  The  form  provided  in  the  Revised 
Statutes  of  Texas  sets  out  the  amount 
of  plaintiff's  claim,  but  the  Supreme 
Court  has  held  that  this  form  is  merely 
directory,  and  an  omission  to  state  the 
amount  of  plaintiff's  claim  is  immate- 
rial. Curtis  V.  Henrietta  Nat.  Bank, 
78  Tex.  260.  See  also  Curtis  v.  Ford, 
78  Tex.  262. 

8.  For  example,  in  Montana,  leave  of 
the  court  must  be  had  before  the  action 
can  be  brought  (Code  of  1887,  §  356); 
but  the  order  made  to  bring  this  action 
is  simply  a  provision  to  keep  certain 
actions  within  the  control  of  the  court, 
and  the  order  is  not  a  part  of  the 
cause.  If  the  plaintiff  has  commenced 
his  action  without  leave,  the  court  may 
manifest  its  consent  by  a  retroactive 
order.  Sweeney  v.  Schlessinger,  (Mont. 
1896)  45  Pac.  Rep.  213. 

In  Alabama  it  was  early  held  that  a 
garnishment  may  issue  on  a  judgment 
although  no  writ  of  execution  has 
issued.  Faulkner  v.  Chandler,  11 
Ala.  725.  On  the  other  hand,  after  the 
execution  has  been  returned  "  satis- 
fied," garnishment  will  not  issue  on 
the  judgment,  although  the  debt  was 
satisfied  by  a  stranger  to  whom  the 
judgment  debt  was  assigned  as  a  col- 
lateral security.  Thompson  v.  Wal- 
lace, 3  Ala.  132. 

In  some  states  a  garnishment  sued 
out  before  a  return  of  nulla  bona  on  the 
execution  is  irregular,  and  on  proper 
application  will  be  set  aside,  but  the 
irregularity  is  waived  by  failure  to 
make  proper  application,  and  the  judg- 
ment cannot  be  disturbed  in  a  col- 
lateral proceeding.  Sessions  v.  Ste- 
vens, I  Fla.  269.  See  also  Whitcomb 
V.  Atkins,  40  Neb.  549,  in  which  it  was 
held  that  proceedings  in  garnishment 
are  authorized  only  where  an  execu- 
tion issued  upon  a  judgment  has  been 
returned  unsatisfied. 
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Who  may  Issae.  —  The  writ  of  garnishment  is  process,  and  must 
be  issued  by  an  officer  authorized  to  issue  process.*  The  clerk 
of  the  court  is  such  an  officer.* 

3.  Execution  —  a.  Service.  (See  also  article  Service  of 
Process.)  —  The  only  general  rule  that  can  be  laid  down  is  that 
the  writ  must  be  served  by  an  officer  duly  authorized  to  serve 
process,  or  by  one  specially  authorized  by  statute.' 


In  Georgia  the  writ  may  issue  after 
the  return  term  of  the  attachment,  and 
without  additional  affidavit  and  bond. 
Alston  V.  Dunning,  35  Ga.  229. 

1.  Middleton  Paper  Co.  v.  Rock 
River  Paper  Co.,  19  Fed.  Rep.  252; 
Clark  V.  Gaither,  6  Ala.  139;  Donald 
V.  Nelson,  95  Ala.  iii;  Gadsden  First 
Nat.  Bank  v.  Dunn,  102  Ala.  204; 
Stephenson  v.  Campbell,  30  Ga.  159. 
Thus,  where  process  of  garnishment 
can  be  issued  only  by  some  officer 
qualified  to  issue  a  writ  of  attachment, 
process  issued  by  any  other  is  not 
merely  irregular,  but  void.  Stephen- 
son V.  Campbell,  30  Ga.  159. 

But  in  Minnesota  the  Supreme  Court 
has  held  that  although  a  summons  in 
garnishment  is  process,  and  should  run 
in  the  name  of  the  state,  it  may  be 
issued  by  an  attorney,  and  need  not  be 
allowed  by  a  judicial  officer.  Hinkley 
V.  St.  Anthony  Falls  Water  Power  Co., 
9  Minn.  60. 

2.  "Although  the  garnishee  proceed- 
ings are  ancillary  and  auxiliary  to  the 
suit  against  the  original  defendant, 
they  are,  nevertheless,  properly  re- 
garded as  constituting  a  separate  ac- 
tion against  the  garnishee.  And  the 
summons  served  upon  him  is  the  'proc- 
ess '  by  which  the  court  is  to  get  juris- 
diction of  the  action,  if  it  gets  it  at  all. 
It  comes  within  any  definition  of  proc- 
ess with  which  the  court  is  acquainted. 
The  summons,  notice,  writ,  or  what- 
ever it  may  be  called,  by  virtue  of 
which  a  defendant  is  required  to  come 
into  court  and  answer,  litigate  his 
rights,  and  submit  to  the  personal 
judgment  of  the  court,  must  be  '  proc- 
ess within  the  meaning  of  the  law  of 
congress  '  and  the  rule  of  the  court, 
which  is  to  be  issued  by  the  clerk  of 
this  court,  under  the  seal  of  the  court, 
and  tested  in  the  name  of  the  chief  jus- 
tice of  the  United  States."  Middleton 
Paper  Co.  v.  Rock  River  Paper  Co.,  19 
Fed.  Rep.  253. 

In  Alabama  the  writ  must  be  issued 
by  the  clerk.  If  issued  by  the  sheriff 
it  is   void.     Clark  v.   Gaither,    6  Ala. 


139.  It  may  also  be  issued  by  a  justice 
of  the  peace,  on  a  judgment  rendered 
by  him.     Gould  v.  Meyer.  36  Ala.  565. 

The  power  of  clerks  of  court  to  issue 
writs  of  garnishment  is  not  abridged 
by  a  statute  authorizing  officers  to  sum- 
mon garnishees  by  writs  issued  and 
served  by  themselves.  C.  C.  Kelly 
Banking  Co.  v.  J.  M.  Robinson-Norton 
Co.,  71  Miss.  141. 

Of5.cer  One  of  the  Ghunishees.  —  The 
mere  fact  that  the  clerk  of  the  court  is 
one  of  the  garnishees  does  not  dis- 
qualify him  from  issuing  the*  writ  of 
garnishment.  Womack  v.  Stokes, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  82. 

3,  Thayer  v.  Ray,  17  Pick.  (Mass.) 
166;  Mangold  v.  Dooley,  8g  Mo.  iii; 
Fletcher  v.  Wear,  81  Mo.  524;  Carroll 
County  Bank  v.  Goodall,  41  N.  H.  81. 
See  also  Johnson  v.  Delbridge,  35  Mich. 
436. 

In  Michigan  it  has  been  said  that 
whether  or  not  it  is  necessary  that  the 
precept  should  be  served  by  some  offi- 
cer regularly  deputed  to  make  the  par- 
ticular service,  it  is  certainly  true  that 
it  is  far  safer  and  better  so  to  do, 
Johnson  v.  Delbridge,  35  Mich.  436. 

Special  Constable,  —  A  justice  of  the 
peace  is  not  authorized  to  appoint  a 
special  constable  to  serve  the  extraor- 
dinary process  of  attachment  by  gar- 
nishment. Fletcher  v.  Wear,  81  Mo. 
524;  Mangold  v.  Dooley,  89  Mo.  iii; 
Vail  V.  Rowell,  53  Vt.  109.  Contra,  Illi- 
nois  Cent.  R.  Co.  v.  Brooks,  90  Tenn. 
161. 

Officer  to  Whom  Writ  Committed.  —  In 
New  Hampshire  it  is  held  that  an  offi- 
cer who  has  received  a  writ  of  garnish- 
ment cannot  send  it  to  the  sheriff  of 
another  county.  Unless  the  writ  can 
be  served  by  the  officer  to  whom  it  is 
committed,  it  cannot  be  legally  served. 
Cuiroll  County  Bank  v.  Goodall.  41  N. 
H.  81. 

Issuance  to  Another  County.  —  When  a 
writ  is  not  to  be  served  in  the  county 
where  issued  it  ■should  be  directed  to 
the  sheriff  of  any  county  or  his  deputy, 
or   to   any   constable   of   each   of    the 
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Personal  Service.  —  To  bring  the  garnishee  before  the  court  he 
must  be  personally  served  with  the  writ.*     If  the  statute  does 


towns  wherein  either  of  the  parties  is 
resident.  .  But  the  writ  may  be 
amended  if  service  was  in  fact  by  the 
proper  officer.  Brown  v.  Dudley,  33 
N.    H.  511;  Parker   v.   Barker,   43    N. 

H.  35. 

A  Justice  of  the  Peace  cannot  serve 
the  writ.  It  can  be  legally  served  only 
by  an  officer  authorized  to  levy  an 
attachment.  Massengale  v.  McGinty, 
73  Ga.  120. 

1.  Clark  V.  Chapman,  45  Ga.  486; 
{ohnson  t>.  fohnson,  26  Ind.  441; 
Schindler  v.  Smith,  18  La.  Ann.  476; 
Lyon  V.  Russell,  72  Me.  519;  Almy  v. 
Wolcott,  13  Mass.  73;  Cooper  v.  Ingra- 
ham,  45  Miss.  198;  Dyson  v.  Baker,  54 
Miss.  24;  Slate  Bank  %\  Bredow,  31 
Mo.  523;  Parker  v.  Scott,  64  N.  Car. 
118;  Carter  v.  Koshland,  12  Oregon 
492;  Richardson  v.  Whitfield,  i  Mc- 
Cord  L.  (S.  Car.)  403;  Ex  p.  Alston,  2 
Brev.  (S.  Car.)  87;  Harrell  v.  Mexico 
Cattle  Co.,  73  Tex.  612;  Illinois  Cent. 
R.  Co.  V.  Brooks,  90  Tenn.  161;  Bar- 
low V.  Hunt,  ID  Vt.  129;  Gushing  v. 
Laird,  4  Ben.  (U.  S.)  70;  Central  Trust 
Co.  V.  Chattanooga,  etc.,  R.  Co.,  68 
Fed.  Rep.  685. 

Knowledge  by  Garnishee  will  Not  Dis- 
pense with  Service. —  In  Harrell  v. 
Mexico  Cattle  Co.,  73  Tex.  612,  it  was 
held  that  the  fact  that  the  garnishee 
actually  knew  of  the  issuance  of  a  writ 
against  him  would  not  dispense  with 
service. 

Service  on  an  Attorney.  —  Personal 
service  of  a  writ  of  garnishment  on  the 
attorney  of  the  garnishee  is  insufficient. 
Carter  v.  Koshland,  12  Oregon  492. 

Service  by  Copy.  —  Hoag  v.  Hoag,  55 
N.  H.  172;  Averill  v.  Mathes,  55  N.  H. 
617;  Kneeland  v.  Cowles,  3  Pin.  (Wis.) 
316.  See  in  general  upon  this  subject, 
article  Service  of  Process. 

Service  by  Leaving  a  Copy.  —  In  some 
states,  as  in  Nebraska,  it  is  provided 
that  service  on  an  individual  may  be 
made  personally  or  by  leaving  a  copy 
of  the  order  of  the  attachment  at  his 
usual  place  of  residence.  Mathews  v. 
Smith,  13  Neb.  178.  See  also  Shelters 
V.  Boudreau,  66  N.  H.  576;  Leadville 
First  Nat.  Bank  v.  Leppel,  9  Colo.  594. 

In  Michigan  it  is  held  that  the  statute 
authorizing  summons  of  garnishment 
upon  foreign  corporations  to  be  served 
by  leaving  a  copy  with  any  officer, 
member,    clerk,    or  agent   within    the 


state  applies  only  to  garnishment  pro- 
ceedings in  which  the  original  suit  is 
instituted  by  attachment.  Kirby  Car- 
penter Co.  V.  Trombley,  loi  Mich.  447. 

Service  by  Beading.  —  Sometimes, 
under  a  statute,  as  in  Arkansas,  serv- 
ice of  the  writ  of  garnishment  may  be 
made  by  reading  it  to  the  garnishee. 
Pike  V.  Lytle,  6  Ark.  212. 

Service  on  One  Partner.  —  Service  on 
one  of  the  members  of  a  firm  will  bind 
the  partnership  property.  Bean  v. 
Barney,  10  Iowa  498;  Hinkley  v.  St. 
Anthony  Falls  Water  Power  Co.,  9 
Minn.  55;  Hoyt  v.  Robinson,  10  Gray 
(Mass.)  371;  Shelters  v.  Boudreau,  66 
N.  H.  576;  Judge  r-.  Reinhart,  3  Pa. 
Dist.  Rep.  202;  Speak  v.  Kinsey,  17 
Tex.  301;  Arnold  v.  Linaweaver,  3 
Head  (Tenn.)  51;  Bushnell  v.  Allen, 
48  Wis.  460. 

Address  of  Process. — Process  addressed 
in  firm  name  is  sufficient.  Bushnell  v. 
Allen,  48  Wis.  460. 

All  Parties  Jointly  Liable.  —  Where 
the  liability  of  the  garnishees  to  the 
principal  defendant  is  joint,  it  would 
seem  that  they  should  each  be  served 
with  process.  Warner  v.  Perkins,  8 
Cush.  (Mass.)  518.  See  also  Parker  v. 
Danforth,  16  Mass.  299;  Jewett  v. 
Bacon,  6  Mass.  60;  Rix  v.  Elliot,  i  N. 
H.  184;  Atkins  v.  Prescott,  10  N.H.; 
120;  Wetherwax  v.  Paine,  2  Mich.  555 
Hirth  V,  Pfeifle,  42  Mich.  31. 

Corporations.  —  A  corporation  may  be 
garnished  by  service  made  upon  its 
authorized  agent.  Harges  v.  East 
Tennessee,  etc.,  R.  Co.,  90  Ga.  42; 
Mineral  Point  R.  Co.  v.  Keep,  22  111. 
9;  Midland  Pac.  R.  Co.  v.  McDermid, 
91  111.  170;  Mahany  v.  Kephart,  15  W. 
Va.  609. 

Head  or  Managing  Agent.  —  The  writ 
and  notice,  to  be  effective,  must  be 
served  on  the  president  or  other  head  of 
the  corporation,  or  the  managing  agent 
thereof,  such  as  the  secretary  or  cashier. 
Kennedy  v.  Hibernia  Sav.,  etc.,  Soc, 
38  Cal.  151;  Kirby  Carpenter  Co.  v. 
Trombley,  loi  Mich.  447;  Lake  Shore, 
etc.,  R.  Co.  V.  Hunt,  39  Mich.  469. 
Thus,  a  notice  served  on  "  one  of  the 
agents  "  of  a  foreign  insurance  com- 
pany is  bad.  Gates  v.  Tusten,  89  Mo. 
13.  See  also  Hargis  v.  East  Tennes- 
see, etc.,  R.  Co.,  90  Ga.  42. 

Service  on  Assistant  Manager.  —  An 
assistant  manager  of  an  incorporated 
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not  authorize  the  officer  serving  the  summons  to  deh'ver  a  copy 
and  retain  the  original,  the  service  should  be  made  by  delivering 
the  original  to  the  garnishee,  the  officer  simply  making  return 
that  summons  of  garnishment  was  served.*     But  so  far  as  the 


company  is  ex  necessitate  an  agent,  and 
service  upon  him  is  good  under  a  stat- 
ute providing  that  service  may  be 
made  in  the  absence  of  the  president 
by  leaying  a  copy  with  any  agent. 
Tennent-Stribbling  Shoe  Co.  v.  Hargar- 
dine-McKittrick  Dry  Goods  Co.,  58  111. 
App.  368. 

Service  on  State  Agent.  —  In  the  ab- 
sence of  statute,  service  is  well  made 
upon  the  general  agent  for  the  state. 
Lorman  v.  Phoenix  Ins.  Co.,  33  Mich. 
65.  See  also  McAllister  v.  Pennsylva- 
nia Ins.  Co.,  28  Mo.  214;  Mosher  v. 
Banking  House,  6  Mo.  App.  598. 

The  agent  need  not  have  his  office  in 
the  county  where  the  suit  is  brought. 
Kennedy  v.  Agricultural  Ins.  Co.,  165 
Pa.  St.  179. 

Any  Officer  or  Agent.  —  In  Michigan  it 
is  provided  that  the  writ  may  be 
served  upon  any  officer  or  agent  of  a 
foreign  corporation  found  within  that 
state,  whether  in  the  state  on  the  busi- 
ness of  the  corporation  or  not.  Detroit 
First  Nat.  Bank  ■!>.  Burch,  80  Mich. 
242.  See  also  Shafer  Iron  Co.  v.  Iron 
Circuit  Judge,  88  Mich.  464. 

Agent  for  Another  State.  —  But  the 
agent  for  another  state  cannot  be 
served  with  process  though  resident  in 
the  state  where  the  suit  is  brought. 
Schmidlapp  v.  La  Confiance  Ins.  Co., 
71  Ga.  246. 

Agent  Can  Waive  Defects.  —  The 
agent  must  be  served  personally,  as  in 
suits  against  an  individual,  and  he  can 
waive  defects  by  personal  appearance 
and  answer.  Dittenhoefer  v.  Coeur 
d'  Alene  Clothing  Co.,  4  Wash.  519. 

General  Manager  Equivalent  to  Prin- 
cipal Officer.  —  Where  the  statute  re- 
quires service  on  the  president  or 
other"  principal  officer,"  the  writ  may 
be  served  on  the  general  manager,  and 
this  too  where  he  is  found  temporarily 
in  the  county,  when  the  company's 
office  is  outside  the  county  where  the 
proceedings  are  instituted.  Reynolds 
v.  Lochiel  Iron,  etc..  Works,  11  Pa.  Co. 
Ct.  Rep.  33. 

"  Manager  "  Not  Equivalent  to  ^^ Local 
Agent."  —  Service  on  the  manager  of  a 
domestic  corporation  is  not  sufficient 
under  a  statute  providing  that  service 
may  be  made  on  the  president,  secre- 


tary, or  treasurer,  or  upon  the  local 
agent  representing  the  company  in  the 
county  where  suit  is  brought.  Tomp- 
kins Mach.,  etc.,  Co.  v.  Schmidt,  (Tex. 
App.  1890)  16  S.  W.  Rep.  174. 

Service  on  Bookkeeper.  —  During  the 
absence  of  the  president  and  cashier 
of  a  bank,  proper  service  of  notice  of 
garnishment  and  a  copy  of  the  order  of 
attachment  upon  the  bookkeeper  dur- 
ing business  hours  has  been  held  suffi- 
cient. Blue  Hill  First  Nat.  Bank  v. 
Turner,  30  Neb.  80;  Smith  v.  Morse 
Wool-Scouring  Co.,  10  Pa.  Co.  Ct. 
Rep.  624;  National  Starch  Co.  v.  Morse 
Wool-Scouring  Co.,  11  Pa.  Co.  Ct. 
Rep.  192.  Contra,  Pettit  v.  Muskegon 
Booming  Co.,  74  Mich.  214. 

Attorney.  —  Not  even  can  an  attorney 
appointed  to  receive  service  of  process 
in  "  actions' upon  any  liability  or  in- 
debtedness incurred  or  contracted  "  by 
the  company  be  served  with  notice  of 
garnishment  proceedings.  Moore  v. 
Wayne  Circuit  Judge,  55  Mich.  84. 

Temporary  Absence  of  President.  — 
Where  a  domestic  corporation,  can  be 
garnished  only  by  service  upon  the 
president  where  he  is  a  resident  of  the' 
state,  his  temporary  absence  does  not 
alter  the  rule  so  as  to  render  service 
made  upon  a  subordinate  officer  valid. 
Steiner  v.  Central  R.  Co.,  60  Ga.  552; 
Bdgham  v.  Port  Royal,  etc.,  R.  Co.,  74 
Ga.  365. 

Railroad  Companies. —  Generally  serv- 
ice on  a  railroad  company  may  be 
made  on  the  nearest  station  or  freight 
agent,  and  the  return  should  describe 
the  person  to  whom  it  is  delivered. 
Mangold  v.  Dooley,  89  Mo.  iii. 

Insurance  Companies.  —  The  statutes 
of  many  states  require  foreign  insur- 
ance companies,  before  doing  business 
in  the  state,  to  designate  an  agent  or 
attorney  to  receive  process.  In  such 
states  the  designated  agent  only  can 
be  served  with  a  writ  of  garnishment. 
Gates  V.  Tusten,  89  Mo.  13;  Moshas- 
suck  Felt-Mill  v.  Blanding,  17  R.  I. 
297;  Dittenhoefer  v.  Coeur  d'  Alene 
Clothing  Co.,  4  Wash.  519. 

1.  West  v.  Harvey,  81  Ga.  711. 

When  the  statute  requires  the  officer 
to  deliver  to  the  garnishee  such  written 
summons,  a   return  of  service  "  exe- 
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jurisdiction  of  his  person  is  concernea  the  garnishee  can  accept  * 
or  waive  service  by  appearance.* 

b.  Levy.  —  Where  tangible  property  is  garnished  and  the  pro- 
ceeding is  in  rem,  jurisdiction  over  the  res  can  be  acquired  only 
by  an  actual  levy  and  seizure.' 


cutcd  by  serving  a  copy  '  does  not 
show  good  service,  even  if  it  be  taken 
to  apply  that  a  copy  of  the  writ  was 
delivered  personally.  Faison  v.  Wolf, 
63  Miss.  24. 

Service  on  "Wife  of  Oamishee.  —  A  re- 
turn of  service  on  C.  and  S.  "  by  leav- 
ing a  copy  of  this  writ  at  their  places 
of  residence,  with  their  wives,  they 
being  not  found,"  was  held  not  to  war- 
rant a  judgment  by  default  against  C. 
as  garnishee.  Cooper  v.  Ingraham,  45 
Miss.  198. 

1.  Cheston  v.  Fitler,  13  W.  N.  C. 
(Pa.)  78. 

2.  Alabama.  —  Reynolds  v.  Collins, 
78  Ala.  94. 

Florida.  —  Mercer  v.   Booby,   6  Fla. 

723. 

Georgia.  —  Flournoy  v.  Rutledge,  73 
Ga.  735. 

Illinois.  —  Phelps  v.  Reeder,  39  111. 
172;  Truitt  V.  Griffin,  6r  111.  26; 
National  Bank  of  Commerce  v.  Tits- 
worth,. 73  111.  591. 

Iowa.  —  Houston  v,  Walcott,  i  Iowa 
86. 

Kansas.  —  Axman  v.  Dueker,  45 
Kan.  745. 

Maryland.  —  Northern  Cent.  R.  Co. 
V.  Rider,  45  Md.  24. 

Michigan.  —  Wellover  v.  Soule,  30 
Mich.  481. 

Minnesota.  —  Howland  v.  Jeuel,  55 
Minn.  102;  Hinkley  v.  St.  Anthony 
Falls  Water  Power  Co.,  9  Minn.  55. 

Missouri.  —  Hackett  v.  Gihl,  63  Mo. 
App.  447;  Huffman  v.  Sisk,  26  Mo. 
App.  398. 

Pennsylvania.  —  Lupton  v.  Moore, 
loi   Pa.  St.  320. 

Tennessee.  —  Miller  v.  O'Bannon,  4 
Lea  (Tenn.)  398. 

Texas.  —  Selman  v.  Orr,  75  Tex. 
528;  Harrell  v.  Mexico  Cattle  Co.,  73 
Tex.  612;  Howard  v.  Crawford,  21 
Tex.  399. 

Vermont.  —  McKenzie  v.  Ransom,  22 
Vt.  324. 

Virginia.  —  Pulliam  v.  Aler,  15 
Gratt.  (Va.)  54. 

Washington.  —  Dittenhoefer  v.  Coeur 
d'  Alene  Clothing  Co.,  4  Wash.  519. 
Wisconsin.  —  Carrington  v.  Eastman, 


I  Pin.  (Wis.)  650;  Garland  v.  McKit- 
trick,  52  Wis.  261;  Wickham  v.  South 
Shore  Lumber  Co.,  89  Wis.  23. 

United  States.  —  Central  Trust  Co.  v. 
Chattanooga,  etc.,  R.  Co.,  68  Fed.  Rep. 
685. 

See  also  article  Appearances,  vol.  2, 
p.  588. 

The  appearance  of  the  garnishee  is 
a  waiver  of  any  mere  defect  in  the 
service  of  the  writ,  but  it  cannot  ren- 
der valid  an  otherwise  invalid  garnish- 
ment. Hackett  v.  Gihl,  63  Mo.  App. 
447;  Lupton  v.  Moore,  loi  Pa.  St.  318; 
Moody  V.  Alter,  12  Heisk.  (Tenn.)  142; 
Woodfolk  V.  Whitworlh,  5  Coldw. 
(Tenn.)  561;  Wellover  v.  Soule,  30 
Mich.  481. 

Where  a  writ  was  issued,  but  not 
served  upon  the  garnishee,  his  appear- 
ance and  answer  will  not  give  jurisdic- 
tion over  the  funds  in  his  hands.  In- 
surance Co.  of  North  America  v. 
Friedman,  74  Tex.  56. 

For  a  Full  Treatment  of  the  service  of 
all  kinds  of  process,  see  article  S:ervice 
OF  Process. 

3.  Maish  v.  Bird,  48  Fed.  Rep.  607; 
McDonald  v.  Moore,  65  Iowa  171;  Ep- 
stein V.  Salorgne,  6  Mo.  App.  352; 
Connell  v.  Godfrey,  22  Pittsb.  Leg.  J. 
136.  See  also  Tennent-Stribbling  Shoe 
Co.  V.  Hargardine-McKittrick  Dry 
Goods  Co.,  58  111.  App.  368. 

Appearance  by  Garnishee  will  Not 
Waive  Failure  to  Levy.  —  Garnishment 
is  an  anomalous  proceeding.  Under 
some  circumstances  a  judgment  in  per- 
sonam may  be  rendered  against  the 
garnishee,  and  it  is  also  a  proceeding 
quasi  in  rem.  To  carry  out  its  double 
purpose  two  services  are  necessary, 
one  to  bring  the  garnishee  before  the 
court,  and  another  to  bring  the  prop- 
erty. The  service  upon  the  property 
cannot  be  waived  by  the  personal  ap- 
pearance and  answer  of  the  garnishee. 
Epstein  v.  Salorgne,  6  Mo.  App.  352. 

Property  Incapable  of  Reduction  to  Pos- 
session.—  But  when  the  sheriff  cannot 
get  possession  of  the  property,  it  is 
generally  sufficient  if  he  serve  the  writ 
and  affidavit  on  the  garnishee  by  copy, 
with   a  written  notice   to   appear  and 
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Statute  mast  be  Strictly  Followed.  —  The  statutory  requisites  must  be 
strictly  followed.  Where  required  the  sheriff  must  declare  in  the 
presence  of  credible  witnesses  that  he  attaches  the  property.'  If 
the  statute  requires  service  of  notice  of  garnishment  upon  the 
debtor,  the  court  has  no  jurisdiction  to  enter  judgment  without 
such  notice.* 

Court  may  Order  Notice,  —  Even  when  HO  notice  is  required  by 
statute  it  is  within  the  court's  discretion  to  order  it,' 

4.  The  Return  —  rt:.  Where  to  be  Made.  —  In  some  states  the 
writ  is  returnable  in  the  county  of  the  garnishee's  residence,*  in 
others  to  the  court  of  issuance.     The  statute,  of  course,  governs. 

b.  Averments.  —  The  return  to  the  writ  must  state  all  the 
facts  that  are  essential  to  a  valid  service  thereof.*     It  must  be 


answer  at  the  return  of  the  writ. 
Kneeland  v.  Cowles,  4  Cuand.  (Wis.) 
46,  3  Pin.  (Wis.)  316.  In  such  cases 
the  sheriff  should  state  in  his  return 
the  reason  of  his  non-seizure.  Connell 
V.  Godfrey,  22  Pittsb.  Leg.  J.  136. 

Property  in  Custody  of  the  Law.  —  Al- 
though the  garnishee  may  maintain 
possession  of  the  goods  on  giving 
bond,  they  are  yet  in  the  custody  of 
the  law.  Brashear  v.  West,  7  Pet. 
(U.  S.)  608. 

1.  Desha  v.  Baker,  3  Ark.  509;  Con- 
nell V.  Godfrey,  22  Pittsb.  Leg.  J.  136; 
Welter  v.  Stull,  5  Kulp.  (Pa.)  224. 

2.  Williams  v.  Williams,  61  Iowa 
612;  Martin  J/.  Central  Vermont  R.  Co., 
50  Hun  (N.  Y.)  347.  But  see  Winner 
V.  Hoyt,  68  Wis.  278,  cited  in  Globe 
Milling  Co.  v.  Boynton,  87  Wis.  630. 

Notice  by  Publication.  —  Notice  may 
generally  be  served  upon  a  foreign  de- 
fendant by  publication.  Broome  v. 
Galena,  etc..  Packet  Co.,  9  Minn.  239. 
See  also  Martin  v.  Central  Vermont  R. 
Co.,  50  Hun  (N.  Y.)  347;  Wyeth  Hard- 
ware, etc.,  Co.  V.  Lang,  127  Mo.  242. 

3.  Everdell  v.  Sheboygan,  etc.,  R. 
Co.,  41  Wis.  395. 

Court  may  Bequire  Notice  to  Principal 
Defendant.  —  While  no  notice  to  the  prin- 
cipal defendant  is  required  by  statute, 
yet,  in  order  that  the  debtor  may  have 
an  opportunity  to  protect  his  rights 
and  claim  any  exemptions  to  which  the 
law  entitles  him,  the  court  may  in  its 
discretion  require  such  notice  to  be 
given.  Union  Pac.  R.  Co.  v.  Smersh, 
22  Neb.  751. 

4.  Barker  v.  Tabor,  4  Mass.  81; 
Davis  V.  Marston,  5  Mass.  199;  Hooper 
V.  Jellison,  22  Pick.  (Mass.)  250;  Jacobs 
V.  Mellen,  14  Mass.  132;  O'Brien  v. 
Liddell,  10  Smed.  &  M.  (Miss.)  371. 


Thus  it  was  held,  where  a  banking 
corporation  was  garnished,  that  the 
writ  must  be  returned  in  the  county  in 
which  the  corporation  had  its  estab- 
lished or  usual  place  of  business. 
Lewis  7/.  Denney,  4  Cush.  (Mass.)  588. 

Fraudulent  Insertion  of  Garnishee.  — 
The  fraudulent  insertion  of  a  garnishee 
to  give  jurisdiction  to  the  court  of  the 
county  of  his  residence  will  cause  the 
process  to  abate.  Barker  v.  Tabor,  4 
Mass.  81;  Davis  z/.  Marston,  5  Mass. 
199;  Jacobs  V.  Mellen,  14  Mass.  132. 

But  this  is  not  the  case  if  the  gar- 
nishee is  inserted  by  mistake.  Davis 
V.  Marston,  5  Mass.  199. 

6.  Mitchell  v.  Greenwald,  43  Miss. 
167;  Northern  Cent.  R.  Co.  v.  Rider, 
45  Md.  24;  Acme  Lumber  Co.  v.  Van- 
dergrift  Shoe  Co.,  70  Miss.  91;  Mosher 
V.  Banking  House,  6  Mo.  App.  598; 
Maulsby  v.  Farr,  3  Mo.  438;  Batchellor 
V.  Richardson,  17  Oregon  334;  Con- 
nell V.  Godfrey,  22  Pittsb.  Leg.  J.  136; 
Lambert  v.  Challis,  35  Pa.  St.  156, 
note;  Sun  Mut.  Ins.  Co.  v.  Seeligson, 
59  Tex.  3;  Harrall  v.  Mexico  Cattle 
Co.,  73  Tex.  612. 

Thus,  a  return  of  "  Executed  "  is  in- 
sufficient, Roy  V.  Heard,  38  Miss.  544; 
Jefferies  v.  Harvie,  38  Miss.  97;  and  a 
return  of  "  Executed  August  3,  1867,  by 
summoning  B.  F.  M.,  Jr.,  to  answer  as 
garnishee  "  has  also  been  held  insuffi- 
cient.    Moore  v.  Coats.  43  Miss.  225. 

But  a  sheriff's  return  to  a  writ  of  at- 
tachment, "  Laid  in  the  hands  of  "  the 
garnishee  "in  the  presence  of"  two 
witnesses,  is  sufficient.  It  need  not  ap- 
pear that  the  sheriff  notified  the  gar- 
nishee to  appear  and  show  cause  why 
condemnation  should  not  be  had.  Mc- 
Coy V.  Boyle,  10  Md.  392. 

Copy  of  Setnm  must  ba  Indorsed  on 
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certain,*  and  must  show  that  the  property  was  attached  in  the 
hands  of  the  garnishee,  or  the  court  acquires  no  jurisdiction  over 
the  res.'*  The  return  should  also  state  on  whom  the  writ  was 
served,'  and  the  time  when  service  was  made."*  It  must  recite 
the  performance  of  those  acts  required  by  the  statute  as  con- 
ditions precedent  to  a  valid  service  in  garnishment.*  See  in 
general,  upon  this  subject,  article  K.ETURNS. 


Writ.  —  Where,  as  in  Nnu  Hampshire, 
the  statute  declares  that  summons  may 
be  served  by  leaving  a  copy,  duly  at- 
tested, with  a  copy  of  the  return  in- 
dorsed thereon,  at  the  last  and  usual 
place  of  the  defendant's  abode,  a  fail- 
ure to  indorse  upon  the  writ  a  copy 
of  the  return  renders  the  service  void. 
Foster  v.  Hadduck,  6  N.  H.  217.  See 
also  Hackett  v.  Gihl,  63  Mo.  App.  447; 
Rock  v.  Singmaster,  62  Iowa  511;  Cari- 
ker  V.  Anderson,  27  111.  358. 

1.  The  highest  degree  of  certainty  is 
not  required.  A  return  by  the  sheriff 
that  he  left  a  true  and  attested  copy  of 
the  writ  at  the  "  dwelling-house  "  of 
the  trustee  is  a  sufficient  return  that 
he  left  it  at  his  "  last  and  usual  place 
of  abode."     Bruce  v.  Cloutman,  45  N. 

H.  37. 

2.  Hatheway  v.  Jones,  20  Ark.  112; 
Fenglein  v.  Cairo,  etc.,  R.  Co.,  6  Mo. 
App.  580;  Brecht  v.  Corby,  7  Mo.  App. 
300. 

3.  Gates  z/.  Tusten,  89  Mo.  13;  Haley 
V.  Hannibal,  etc.,  R.  Co.,  80  Mo.  112; 
Northern  Cent.  R.  Co.  v.  Rider,  45  Md. 
24;  Woodworth  v.  Ranzehousen,  7 
Cush.  (Mass.)  430;  Lambert  v.  Challis, 
35  Pa.  St.  156,  note;  Harrell  v.  Mexico 
Cattle  Co.,  73  Tex.  612.  See  also 
Steiner  v.  Central  R.  Co.,  60  Ga.  552. 

So,  where  the  statute  requires  service 
on  a  railroad  company  to  be  made  upon 
the  nearest  freight  or  station  agent,  a 
return  which  fails  to  show  that  the 
writ  was  served  upon  such  agent 
authorizes  no  judgment  against  the  gar- 
nishee. A  return  of  service  upon  the 
"nearest  agent  "  will  not  suffice.  Haley 
V.  Hannibal,  etc.,  R.  Co.,  80  Mo.  112; 
Dunn  V.  Missouri  Pac.  R.  Co.,  45  Mo. 
App.  2g. 

Should  Show  Service  on  Proper  Agent.  — 
Where  service  is  made  upon  an  officer 
or  agent  of  a  corporation,  the  return 
should  show  that  it  was  made  upon  one 
on  whom  service  was  authorized. 
Montgomery,  etc..  R.  Co.  v.  Hartwell, 
43  Ala.  508;  Hargis  v.  East  Tennessee, 
etc.,  R.  Co.,  90  Ga.  42;  Mayer  v.  Chat- 
tahoochee Nat.  Bank,  46  Ga.  606;  Kirby 


Carpenter  Co.  v.  Trombley,  loi  Mich. 
447;  Lake  Shore,  etc.,  R.  Co.  v.  Hunt, 
39  Mich.  471 ;  Hebel  v.  Amazon  Ins.  Co., 
33  Mich.  400;  Haley  v.  Hannibal,  etc., 
R.  Co.,  80  Mo.  112;  Tompkins  Mach., 
etc.,  Co.  V.  Schmidt,  (Tex.  App.  1890) 
16  S.  W.  Rep.  174. 

Tenant  Garnished.  —  Where  real  estate 
is  attached  in  the  hands  of  a  tenant  as 
garnishee,  the  return  must  show  that 
he  holds  under  the  defendant.  Bryan 
V,  Trout,  90  Pa.  St.  492. 

Indefinite  Beturn.  —  In  those  states 
requiring  foreign  insurance  companies 
to  appoint  a  resident  of  the  state  as 
agent  to  receive  process,  a  return  of 
service  upon  "  one  of  the  agents  of  said 
company  "  is  insufficient.  Gates  v. 
Tusten,  89  Mo.  13. 

4.  Cariker  ?'.  Anderson,  27  111.  358. 

6.  Sheriff's  Declarations.  —  A  return 
failing  to  recite  that  the  sheriff  declared 
to  the  garnishee  that  he  attached  in 
his  hands  "  all  debts  due,"  etc.,  "  or  so 
much  thereof  as  shall  be  sufficient  to 
satisfy  the  debt,"  etc.,  is  invalid,  and 
no  order  can  be  passed  thereon.  Dunn 
V.  Missouri  Pac.  R.  Co.,  45  Mo.  App. 
29;  Hatheway  v.  Jones,  20  Ark.  112; 
Desha  v.  Baker,  3  Ark.  509;  James  v. 
Jenkins,  Hempst.  (U.  S.)  189.  See 
also  Todd  v.  Missouri  Pac.  R.  Co.,  33 
Mo.  App.  no;  Mosher  v.  Banking 
House,  6  Mo.  App.  599;  Godman  v. 
Gordon,  i  Mo.  App.  Rep.  403;  Hayden 
V.  National  Bank,  130  N.  Y.  146. 

In  the  case  of  Thompson  v.  Owen,  8 
Kulp.  (Pa.)  36,  it  was  held  that  where 
land  is  levied  on  in  an  attachment  suit, 
the  judgment  will  not  be  stricken  off 
because  the  return  of  service  on  gar- 
nishees, other  than  tenants  of  the  land, 
fails  to  set  forth  that  the  sheriff  de- 
clared to  such  garnishees,  "  in  the  pres- 
ence of  one  or  more  credible  persons  in 
the  neighborhood,"  that  he  attached, 
etc. 

Delivery  of  a  Copy.  —  A  Return  fail- 
ing to  recite  the  delivery  of  a  copy  of 
the  writ  as  required  by  the  statute  is 
invalid.  Masterson  v.  Missouri  Pac. 
R.  Co.,  20  Mo.  App.  653. 
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X.   The  Answer  —  1.   In  General  —  May  or  may  Hot  be  a  Pleading.  — 

The  nature  of  the  answer  of  the  garnishee  is  variously  regarded 
in  the  several  states.  In  some  it  is  a  pleading,  and  as  such  sub- 
ject to  the  same  rules,  while  in  others  it  is  mere  evidence,  or 
occupies  an  anomalous  position.* 


Reason  for  Not  Seizing  Property  Levied 
Upon. —  Where  the  actual  seizure  is  re- 
quired but  the  sheriff  is  prevented 
from  making  it,  he  should  serve  the 
writ  on  the  garnishee  and  make  return 
of  the  reason  of  the  non-seizure.  If 
the  return  be  insufficient  the  service 
will  be  quashed.  Connell  v.  Godfrey, 
22  Pittsb.  Leg.  J.  136. 

Schedule.  —  A  schedule  of  the  prop- 
erty levied  on  should  be  attached  to 
the  return.  Desha  v.  Baker,  3  Ark. 
5og;  Richmond  v.  Duncan.  4  Ark.  198; 
Hatheway  v.  Jones,  20  Ark.  112; 
Maulsby  v.  Farr,  3  Mo.  438. 

Schedule  should  Include  Visible  Prop- 
erty Only. — The  schedule  should  in- 
clude only  visible  property,  capable  of 
being  seized  and  carried  away.  It 
need  not  include  a  list  of  debts  owing 
by  the  garnishee  himself  to  the  defend- 
ant.    Read  v.  Kirkwood,  19  Ark.  332. 

Time  of  Service.  —  The  fact  that,  ac- 
cording to  the  sheriff's  return,  the  writ 
appears  to  have  been  laid  in  the  hands 
of  the  garnishee  on  two  different  days 
does  not  render  the  service  defective. 
Anderson  v.  Graff,  41  Md.  601. 

Defects,  How  Availed  Of.  —  The  proper 
practice,  when  a  defective  return  is 
shown,  is  to  move  that  the  return  be  set 
aside,  not  that  it  be  dissolved.  Falk  v. 
Wurzberg£r,  3  Kulp.  (Pa.)  321. 

Amendment.  —  Where  proper  service 
is  in  fact  made,  but  it  is  not  shown  by 
the  return,  the  court  should  grant  leave 
to  amend.  Fee  v.  Kansas  City,  etc., 
R.  Co.,  58  Mo.  App.  90.  See  also 
Mayer  v.  Chattahoochee  Nat.  Bank,  46 
Ga.  606;  O'Conner  v.  Wilson,  57  111. 
226;  Tennent-Stribbling  Shoe  Co.  v, 
Hargardine-McKittrick  Dry  Goods  Co., 
58  111.  App.  368;  Smith  'J.  Clinton 
Bridge  Co.,  13  111.  App.  572;  Wellover 
V.  Soule,  30  Mich.  481;  O'Connell  v. 
Ackerman,  62  Md.  337;  Main  v.  Lynch, 
54  Md.  658;  Mangold  v.  Dooley,  89  Mo. 
Ill;  Brecht  v.  Corby,  7  Mo.  App.  300; 
Ware  v.  Bucksport,  etc.,  R  Co.,  69  Me. 
97;  Bushnell  v.  Allen,  48  Wis.  461. 

Return  Signed  by  Deputy.  —The  re- 
turn, though  ordinarily  signed  in  the 
name  of  the  sheriff,  may  be  signed  in 
the  name  of  the  deputy  sheriff,  he  act- 
ing in  his  own  name.     Allen  v.  Hazen, 


26  Mich.  142;  Calender  v.  Olcott,  i 
Mich.  344. 

1.  In  some  states,  as  in  Alabama,  the 
answer  is  not  considered  a  part  of  the 
record  unless  made  so  by  a  bill  of  ex- 
ceptions or  recitals  in  the  judgment  en- 
try; and  this,  although  it  be  in  writing. 
Decatur,  etc.,  R.  Co.  v.  Crass,  97  Ala. 
519;  Gaines  v.  Beirne.  3  Ala.  114; 
Saunders  v.  Camp,  6  Ala.  73;  Bostwick 
V.  Beach,  18  Ala.  80;  Jones  v.  Howell, 
16  Ala.  695. 

A  recital  in  the  judgment  entry  that 
the  garnishee  has  filed  an  answer  will 
authorize  the  court  to  look  to  an  an- 
swer found  in  the  transcript  as  a  part 
of  the  record.  Decatur,  etc.,  R.  Co.  v. 
Crass,  97  Ala.  519;  Price  v.  Thomason, 
11  Ala.  875;  Fortune  v.  Slate  Bank, 
4  Ala.  385;  Stubblefield  v.  Hagerty,  i 
Ala.  38. 

On  the  other  hand,  in  some  states,  as 
in  Illinois,  the  answer  to  the  interroga- 
tories is  a  part  of  the  pleadings  in  the 
case,  and  as  such  is  a  part  of  the  recoid 
without  being  embodied  in  a  bill  of  ex- 
ceptions. Rankin  v.  Simonds,  27  111. 
356;  Kergin  v.  Dawson,  6  111.  90.  It 
must  be  taken  as  true  until  overcome 
by  evidence.  Truitt  v.  Griffin,  61  111. 
26;   Kergin  v.  Dawson,  6  111.  90. 

By  statute  in  Iowa  and  Maine  the 
answer  is  made  competent  testimony, 
Fairfield  v.  McNany,  37  Iowa  76;  Kelley 
V.  Weymouth,  68  Me.  197;  and  in  Mary- 
land, answers  to  interrogatories  under 
the  Act  of  1795,  c.  56,  are  considered  as 
answers  to  a  bill  of  discovery,  and  to 
be  regarded  as  evidence  and  not  as  a 
part  of  the  pleadings,  and  if  introduced, 
the  whole  of  them  must  be  read.  De- 
vries  &.  Buchanan,  10  Md.  210. 

Analogous  to  Answer  in  Equity.  —  In 
Michigan  it  has  been  held  that  the  dis- 
closure of  a  garnishee  is  the  answer 
of  a  party,  and  analogous  in  its  func- 
tions to  an  answer  in  chancery,  and 
does  not  stand  upon  the  same  footing  as 
the  testimony  of  a  witness.  Allen  v. 
Hazen,  26  Mich.  142.  But  so  far  as  the 
answer  is  responsive,  it  is  evidence  for 
the  plaintiff.  Whitfield  v.  Stiles,  57 
Mich.  410 

Proof  to  Charge  Garnishee  is  Inde- 
pendent of  Answer.  —  The  proof  to  charge 
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2.  Time  of  Filing  —  statutory  Time.  —  The  answer  must  be  made 
strictly  within  the  time  allowed  by  law  or  order  of  court,  and 
unless  so  made,  judgment  by  default  may  be  entered  against  the 
garnishee.' 


a  garnishee  on  his  answer  is  entirely 
independent  thereof;  and  when  intro- 
duced by  the  plaintiff  it  is  governed  by 
the  same  rules  as  admissions.  Myatt 
V.  Lockhart,  9  Ala.  91. 

Not  Evidence  in  Behalf  of  Oamishee.  — 
It  has  been  held  in  Alabama  that  the 
garnishee's  answer  cannot  be  admitted 
as  evidence  in  his  behalf.  Sevier  v. 
Throckmorton,  33  Ala.  512;  Price  v. 
Mazange,  31  Ala.  701. 

Contested  Answer  Not  Eridence  for  the 
Jury. —  In  Mississippi  the  garnishee's 
answer  cannot  be  read  in  evidence  to 
the  jury  when  it  is  contested.  Lasley 
V.  Sisloff,  7  How.  (Miss.)  157. 

In  Missouri,  on  the  other  hand,  if  the 
truth  of  the  garnishee's  answer  is  de- 
nied it  must  be  disproved,  otherwise 
the  answer  is  evidence  in  his  favor. 
McEvoy  V.  Lane,  9  Mo.  48;  Holton  v. 
South  Pac.  R.  Co.,  50  Mo.  151; 
Davis  V.  Knapp,  8  Mo.  657. 

In  New  Kexico  the  answer  of  the  gar- 
nishee stands  in  the  place  of  the 
ordinary  answer  or  plea.  Zanz  v. 
Stover,  2  N.  Mex.  34. 

Answer  Not  Evidence.  —  In  Wisconsin, 
in  the  trial  of  an  issue  between  a  plain- 
tiff in  an  attachment  suit  and  a  gar- 
nishee, the  answer  is  never  admissible 
as  evidence.  Keep  v.  Sanderson,  12 
Wis.  352. 

The  garnishee's  general  denial  of 
indebtedness  is  probably  to  be  tested 
as  a  pleading,  but  the  whole  examina- 
tion cannot  bind  him  as  such  so  as 
to  prevent  his  correcting  mistakes. 
Klauber  v.  Wright,  52  Wis.  303. 

1.  Clark  V.  Chapman,  45  Ga.  486; 
Mutual  L.  Ins.  Co.  v.  Moss,  93  Ga.  272; 
Mandeville  v.  Askew,  78  Ga.  18; 
Thrasher  v.  Buckingham,  40  Miss.  67. 
In  Georgia  it  is  held  that  the  garnishee 
must  appear  at  the  second  term  of  the 
court  and  file  his  answer.  If  he  ap- 
pears when  the  case  is  called,  the  court 
may  then  allow  him  to  file  his  answer 
before  the  case  is  heard.  If  he  fails  to 
appear,  and  the  case  is  disposed  of,  and 
the  presiding  judge  refuses  to  set  aside 
the  judgment,  the  Supreme  Court  will 
not  (unless  in  extraordinary  cases)  con- 
trol the  discretion  of  the  court  below. 
Emanuel  v.  Smith,  38  Ga.  604;  Harris 
V.  Breed,  38  Ga.  297.     See  also  Bearden 


V.  Metropolitan  St.  R.  Co.,  82  Ga. 
605. 

Judgment  by  Default  before  Interroga- 
tories Filed. —  Where,  as  in  Illinois,  the 
garnishee  is  not  bound  to  answer  until 
interrogatories  have  been  filed,  as  until 
that  time  there  is  nothing  to  answer, 
judgment  by  default  for  want  of  an 
answer  entered  up  before  the  filing  of 
interrogatories  is  clearly  erroneous. 
Stickley  v.  Little,  29  111.  315;  Michigan 
Cent.  R.  Co.  v.  Keohane,  31  111.  144; 
McCourtie  v,  Davis,  7  111.  298.  See 
also  Lewis  v.  Faul,  29  Ark.  470;  Case  v. 
Noyes,  16  Oregon  329;  Cohn  v.  Till- 
man, 66  Tex.  98;  Wooding  v.  Puget 
Sound  Nat.  Bank,  11  Wash.  527. 

Answer  Kade  before  Time  Specified.  — 
Where,  as  in  Georgia,  the  statute  re- 
quires the  garnishee's  answer  to  be 
made  at  the  return  term,  the  right  of 
the  garnishee  to  answer  before  the  term 
being  expressly  repealed,  it  was  held 
that  an  answer  prematurely  made 
would  not  on  that  account  be  treated 
as  insufficient  unless  excepted  to,  and 
when  excepted  to  it  might  be  amended. 
Plant  V.  Mutual  L.  Ins.  Co.,  92  Ga.  638; 
Burrus  v.  Moore,  63  Ga.  405. 

But  where  the  statute  provides  that 
a  garnishee  shall  answer  within  a  speci- 
fied time,  it  simply  means  that  he  shall 
answer  by  that  time.  It  does  not  pre- 
clude him  from  answering  before  the 
term  begins.  If  he  does  so  answer, 
it  is  a  perfectly  good  answer  and  can- 
not be  stricken  out.  Columbus  Ins., 
etc.,  Co.  V.  Hirsh,  61  Miss.  77. 

Answer  Any  Time  before  Default.  — 
Until  steps  are  taken  to  fix  his  liability, 
a  garnishee  may  frequently  put  in  his 
answer  although  the  time  for  so  doing 
has  elapsed.  Talladega  Mercantile 
Co.  V.  McDonald,  97  Ala.  508;  Penn  v. 
Pelan,  52  Iowa  535;  McCallum  v. 
Brandt,  48  Ga.  439;  Proseus  v.  Mason. 
12  La.  16. 

Time  need  Not  be  Specified  in  Summons. 
—  Where  a  statute  requires  a  garnishee 
to  answer  \tithin  ten  days  from  the 
date  of  service,  it  is  not  necessary  that 
he  be  required  by  the  summons  to  an- 
swer in  such  time.  The  mandate  of 
the  law,  of  which  he  is  bound  to  take 
notice,  is  sufiicient.  Hearn  v.  Adam- 
son,  64  Ga.  608. 
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Seasonable  Notice.  —  If  no  time  is  specified  the  garnishee  is  enti- 
tled to  reasonable  notice,*  and  the  court  may,  in  its  discretion, 
extend  the  time  within  which  he  must  file  his  answer.* 

3.  Form  and  Requisites  —  Under  Oath.  —  It  is  usually  provided 
that  the  garnishee's  answer  shall  be  under  oath,*  but  it  has  been 
held  that  this  provision,  being  for  the  benefit  of  the  plaintiff, 
may  be  waived  by  him.* 

In  Writing.  —  The  answer  must  be  reduced  to  writing,  and  signed 
or  otherwise  approved  by  the  garnishee.' 

4.  Who  must  Answer  —  Garnishee  Personally.  —  The  garnishee  is  not 
required  to  appear  in  court  to  make  his  answer.  It  may  be  pre- 
pared out  of  court  by  the  aid  of  an  attorney,  unless  the  plaintiff 
is  granted  the  right  to  examine  the  garnishee  orally.*     But  the 


1.  M'Graph  v.  Dorfeuille,  2  Browne 
(Pa.)  loi. 

Answer  before  a  Commissioner  —  Notice. 
—  In  lotua,  "  where  a  commissioner  is 
appointed  to  take  the  answer  of  a  gar- 
nishee, and  the  court  does  not  fix  the 
time  and  place  for  the  answer  to  be 
taken,  it  is  to  be  inferred  that  the  in- 
tention of  the  court  was  that  the  com- 
missioner should  fix  the  time  and  place. 
This  the  commissioner  may  do  by  serv- 
ing a  notice  on  the  garnishee  of  the 
time  and  place  at  which  he  is  to  an- 
swer." Until  this  notice  is  given  the 
garnishee  cannot  be  expected  to  an- 
swer. Thomas  z'.  Hoffman,  62  Iowa  127. 

2.  Talladega  Mercantile  Co.  v.  Mc- 
Donald, 97  Ala.  508;  Emanuel  z/.  Smith, 
38  Ga.  602;  Clark  v.  Chapman,  45  Ga. 
486;  Proseus  v.  Mason,  12  La.  16; 
Karnes  «».  Pritchard,  36  Mo.  135;  Lor- 
man  v.  Phoenix  Ins.  Co.,  33  Mich.  65; 
Barber  z/.  Howd,  85  Mich.  221;  Hunter 
V.  Andrews,  2  Spears  L.  (S.  Car.)  73; 
Green  v.  McDonnell,  i  Bailey  L.  (S. 
Car.)  304. 

Court  may  Befase  Extension  of  Time.  — 
Lehman  z/.  Hudmon,  85  Ala.  135;  Gould 
V.  Meyer,  36  Ala.  565;  Case  v.  Moore, 
21  Ala.  758. 

Court  may  Impose  Conditions.  —  Where 
a  garnishee  is  in  default  for  want  of  an 
answer,  the  court,  in  granting  leave  to 
answer,  may  impose  such  reasonable 
terms  as  it  deems  proper.  Carter  v. 
Lockwood,  15  111.  App.  73;  Roberts  v. 
Landecker,  9  Cal.  262;  Plant  z*.  Mutual 
L.  Ins.  Co.,  92  Ga.  636;  Lewis  v.  Pren- 
att,  24  Ind.  98. 

8.  Cornell  v.  Payne,  115  111.  68;  Oli- 
ver V.  Chicago,  etc.,  R.  Co.,  17  111.  587; 
Empire  Car-Roofing  Co.  v.  Macey,  115 
III.  390;  Chicago,  etc.,  R.  Co.  v.  Mason, 
II  111.  App.   525;  Porter  v.  Stevens,  9 


Cush.  (Mass.)  530;  Cordesz'.  Kauffman, 
29  Tex.  179;  Taylor  v.  Kain,  8  Baxt. 
(Tenn.)  35;  Pickler  v.  Rainey,  4  Heisk. 
(Tenn.)  335;  Seamon  v.  Berkeley  Bank, 
4  W.  Va.  339;  Faull  v.  Alaska  Gold, 
etc.,  Min.  Co.,  14  Fed.  Rep.  657. 

In  Justice's  Court.  —  It  has  been  held 
in  Michigan  that  a  garnishee's  answer 
in  a  justice's  court  need  not  be  under 
oath,  unless  so  required  by  the  plaintiff, 
and  it  need  not  be  required.  The  gar- 
nishee is  considered  merely  as  a  witness 
for  the  plaintiff.  The  justice  is  required 
by  statute,  however,  to  take  minutes 
of  the  examination  of  the  garnishee 
defendants  and  file  them  with  the  other 
papers  in  the  cause.  Sutherland  v. 
Burrill,  82  Mich.  16. 

Oath  by  Corporation. —  In  some  states 
the  oflScer  of  the  corporation  who  is 
authorized  to  answer  must  make  the 
oath,  Plant  v.  Mutual  L.  Ins.  Co.,  92 
Ga.  636;  Chicago,  etc.,  R.  Co.  v. 
Mason,  11  111.  App.  525;  Oliver  v.  Chi- 
cago, etc.,  R.  Co.,  17  111.  587;  while  in 
others  it  is  held  that  the  answer  should 
only  be  under  the  corporation  seal. 
Baltimore,  etc.,  R.  Co.  v.  Gallahue,  I2 
Gratt.  (Va.)655;  Callahan  v.  Hallowell, 
2  Bay  (S.  Car.)  10;  Bianch  Bank  v.  Poe, 
I  Ala.  396. 

4.  Roberts  v.  Landecker,  9  Cal.  262; 
Sutherland  v.  Butrill,  82  Mich.  13; 
Maynards  v.  Cornwell,  3  Mich.  311. 

5.  Roberts  v.  Barry.  42  Miss.  260; 
Boston,  etc.,  R.  Co.  v.  Salmon  Falls 
Bank,  27  N.  H.  455;  Foster  z/.  Safiell 
I  Swan  (Tenn.)  90;  Pickler  v.  Rainey 
4  Heisk.  (Tenn.)  335;  Taylor  z*.  Kain, 
8  Baxt.  (Tenn.)  35;  Moore  v.  Green,  4 
Humph.  (Tenn.)  299.  Contra,  see 
Wright  z/.  Swanson,  46  Ala.  708;  Oakey 
V.  Mississippi,  etc.,  R.  Co.,  13  La.  567. 

6.  Whitney  v.  Cilley,  18  N.  H.  334. 
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power  of  answering  interrogatories  on  oath  cannot  be  con- 
ferred by  one  person  on  another.  The  garnishee  must  answer 
personally.* 

5.  Certainty  and  Sufficiency  —  Full  and  Explicit.  —  The  garnishee 
must  make  a  full  and  explicit  answer  as  to  all  matters  touching 


See  also  Boston,  etc.,  R.  Co.  v.  Salmon 
Falls  Bank.  27  N.  H.  455. 

Examination  before  Commissioner  —  In 
Ohio  the  examination  of  a  garnishee 
need  not  be  taken  in  open  court,  but 
the  court  may  order  it  to  be  taken  be- 
fore a  commissioner.  Whitman  v. 
Keith.  18  Ohio  St.  134. 

Written  by  Ghurnishee.  —  The  gar- 
nishee may  write  his  answers  himself 
or  they  may  be  written  by  another  at 
his  direction,  and  this  although  a  com- 
missioner has  been  appointed.  Boston, 
etc.,  R.  Co.  V.  Salmon  Falls  Bank,  27 
N.  H.  459- 

Personal  Examination.  —  Where  the 
law  entitles  the  plaintiff  personally  to 
examine  a  garnishee,  an  ex  parte  state- 
ment prepared  in  the  absence  of  the 
plaintiff  and  filed  as  an  answer  is  not 
made  in  compliance  with  the  statute. 
The  garnishee  must  appear  before  the 
court,  in  order  that  he  may  be  publicly 
examined  by  the  plaintiff  and  his  an- 
swers reduced  to  writing  and  approved 
by  him.  Foster  v.  Saffell,  i  Swan 
(Tenn.)  90.  See  also  Scales  v.  Swan,  g 
Port.  (Ala.)  163;  Penn  v.  Pelan,  52 
Iowa  535;  Brainard  v.  Simmons,  58 
Iowa  464;  Barber  !».  Howd,  85  Mich.  221. 

Such  personal  examination  cannot  be 
required  unless  authorized  by  statute. 
Elwood  V.  Crowley,  64  Iowa  68;  Shafer 
Iron  Co.  V.  Iron  Circuit  Judge,  88  Mich. 
464. 

Corporation.  —  Although  under  the 
garnishment  laws  the  plaintiff  is  en- 
titled to  an  oral  examination  of  the  gar- 
nishee, a  corporation  aggregate  may 
answer  in  writing.  Lex  non  co^it  ad 
impossibilia.  Chicago,  etc.,  R.  Co.  ?'. 
Mason,  rr  111.  App.  525.  See  also 
Shafer  Iron  Co.  v.  Iron  Circuit  Judge, 
88  Mich.  464. 

Answer  Taken  by  Sheriff.  —  When  a 
statute  authorizes  the  sheriff,  upon  the 
request  in  writing  of  the  plaintiff,  to 
take  the  answer  of  a  garnishee  upon 
serving  the  writ,  the  writ  is  his  author- 
ity, and  the  answer  is  not  invalid  be- 
cause a  request  in  writing  has  not  been 
made.  Kenosha  Stove  Co.  v.  Shedd, 
82  Iowa  540. 

1.  Cornell  v.  Payne,  115  111.  63;  Dick- 


son V.  Morgan    7  La.  Ann.  490;  Penn 
V.  Pelan,  52  Iowa  535. 

One  Member  of  Firm  may  Answer  for 
All.  —  One  member  of  a  firm  may  an- 
swer in  the  name  of  both,  and  judg- 
ment for  the  amount  admitted  may  be 
rendered  against  both.  Anderson  v. 
Wanzer,  5  How.  (Miss.)  587.  See  also 
Dupierris  v  Hallisay,  27  La.  Ann.  132; 
Gerry  v.  Gerry,  10  Allen  (Mass.)  160. 

One  of  Several  garnishees  summoned 
on  the  ground  of  a  joint  liability  may 
answer.  Hennessey  v.  Farrell,  4  Cush. 
(Mass.)  267. 

Corporation.  —  The  answer  of  a  cor- 
poration may  be  made  by  the  proper 
officer  or  authorized  agent.  Branch 
Bankz/.  Poe,i  Ala.  396;  Planters',  etc.. 
Bank  v.  Leavens,  4  Ala.  753;  Bray  v. 
Wallingford,  20  Conn.  416;  Oliver  v. 
Chicago,  etc.,  R.  Co.,  17  111.  587;  Chi- 
cago, etc.,  R.  Co.  V.  Mason,  ri  111.  App. 
525;  Bailey  v.  Union  Pac.  R.  Co.,  62 
Iowa  354;  Whitworth  v.  Pelton,  81 
Mich.  98;  Karp  v.  Citizens'  Nat.  Bank, 
76  Mich.  679;  Shafer  Iron  Co.  v.  Iron 
Circuit  Judge,  88  Mich.  470;  Lorman 
V.  PhcEnix  Ins.  Co.,  33  Mich.  65; 
Head  v.  Merrill,  34  Me.  586;  Duke  v. 
Rhode  Island  Locomotive  Works,  ri 
R.  I.  599;  Callahan  w.  Hallowell,  2  Bay 
(S.  Car.)  8;  Udall  v.  School  Dist.  No. 
4,  48  Vt.  588;  Baltimore,  etc.,  R.  Co. 
V.  Gallahue,  12  Gratt.  (Va.)  655:  Ball- 
slon  Spa  Bank  v.  Marine  Bank,  18  Wis. 
490. 

President.  —  Under  the  present  bank- 
ing laws  of  Indiana  the  president  only 
is  authorized  to  answer.  Sturgis  v. 
Rogers.  26  Ind.  i. 

Vice-president.  —  A  vice-president  is 
authorized.  Gerhard  Hardware  Co.  v. 
Texas  Cotton- Press  Co.,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  168. 

Bookkeeper.  —  A  bookkeeper  is  not  an 
authorized  agent.  Pettit  v.  Muskegon 
Booming  Co.,  74  Mich.  214. 

Cashier.  —  The  cashier  of  a  bank  is 
not.  Branch  Bank  v.  Poe,  i  Ala.  396. 
Attorney.  —  An  attorney-at-law  of  a 
corporation  is  not.  Plant  v.  Mutual  L. 
Ins.  Co.,  92  Ga.  636.  ^ut  a  specially 
authorized  attorney  may  answer.  Head 
V.  Merrill,  34  Me.  586. 
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his  indebtedness  to  the  defendant,  and  the  nature  thereof,  or  of 
the  property  and  effects  in  his  possession  belonging  to  the 
defendant.* 


1.  Alabama.  —  Branch  Bank  v.  Poe,  i 
Ala.  396;  Central  Plank-Road  Co.  v. 
Sammons,  27  Ala.  380;  Lady  Ensley 
Furnace  Co.  v.  Rogan,  95  Ala.  594; 
New  Orleans,  etc.,  R.  Co.  v.  Long,  50 
Ala.  498. 

Arkansas. —  Richardson  i/.  White,  19 
Ark.  241. 

California.  —  Norris  v.  Burgoyne,  4 
Cal.  409. 

Georgia.  —  Bridges  v.  North,  22  Ga. 
52;  Plants.  Mutual  L.  Ins.  Co.,  92  Ga. 
636;  Loyless  v.  Hodges,  44  Ga.  647; 
Mayer  v.  Chattahoochee  Nat.  Bank,  51 
Ga.  325. 

Kentucky.  —  Talbott  v.  Tarlton,  5  J. 
J.  Marsh.  (Ky.)  641. 

Louisiana.  —  Peet  v.  Whitmore,  16 
•  La.  Ann.  48;  De  Blapc  v.  Webb,  5  La. 
82;  Vason  V.  Clarke,  4  La.  Ann.  581. 

Maine.  —  Haynes  v.  Thompson,  80 
Me.  125 ;  Thompson  v.  Reed,  77  Me.  425. 

Michigan.  —  Hirth  v.  Pfeifle,  42 
Mich.  31 ;  Hosley  v.  Scott,  59  Mich.  420. 

N'eiv  Hampshire.  —  Bean  v.  Bean,  33 
N.  H.  279. 

Ohio.  —  Secor  v.   Witter,  39  Ohio  St. 

2l8. 

Oregon.  —  Dawson  v.  Maria,  15  Ore- 
gon 556. 

Pennsylvania.  —  Franklin  F.  Ins.  Co. 
t/.  West,  8  W.  &  S.  (Pa.)  350. 

Tennessee.  —  Conner  v.  Allen,  3  Head 
(Tenn.)4i8. 

Texas.  —  Cullers  v.  City  Bank,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  900. 

Wisconsin.  —  Edler  v.  Hasche,  67 
Wis.  653;  John  R.  Davis  Lumber  Co. 
V.  Milwaukee  First  Nat.  Bank,  84 
Wis.  I;  Lusk  v.  Galloway,  52  Wis.  164. 
Account  Attached.  —  If  so  required,  he 
must  attach  to  his  answer  an  account 
between  himself  and  the  defendant. 
Lennigz/.  Fischer,  12  W.  N.  C.  (Pa.)  338; 
Shaw  V.  Bunker,  2  Met.  (Mass.)  376. 

Answer  must  State  Facts.  —  A  gar- 
nishee in  his  answer  must  state  facts, 
not  conclusions  of  law.  Rutherford  v. 
Fullerton,  89  Ga.  353;  Toothaker  v. 
Allen,  41  Me.  324;  Manfefield  v.  New 
England  Express  Co.,  58  Me.  35;  Mort- 
land  V.  Little,  137  Mass.  340;  Shaw  v. 
Bunker,  2  Met.  (Mass.)  376;  Weil  v. 
Posten,  77  Mo.  284;  Ba3«er  w.  Missouri, 
etc.,  R.  Co.,  67  Barb.  (N.  Y.)283;  Hen- 
wood  V.  American  Legion  of  Honor,  2 
Pa.  Dist.  Rep.  170. 


Uust  Coyer  Entire  Indebtedness.  —  The 
answer  must  cover  all  indebtedness  of 
the  garnishee  at  the  time  it  is  made ;  not 
merely  indebtedness  at  time  of  service. 
Young  V.  Cairo  First  Nat.  Bank,  51  111. 
73.  See  also  Lady  Ensley  Furnace  Co. 
V.  Rogan,  95  Ala.  594;  Security  Loan 
Assoc.  V.  Weems,  69  Ala.  584;  New 
Orleans,  etc.,  R.  Co.  v.  Long,  50  Ala. 
498;  Born  V.  Williams,  81  Ga.  796; 
Mayer  v.  Chattahoochee  Nat.  Bank,  51 
Ga.  325;  Franklin  F.  Ins.  Co.  v.  West, 
8  W.  &  S.  (Pa.)  350. 

Contra. — See  Norris  v.  Burgoyne,  4 
Cal.  409,  holding  that  an  indebtedness 
arising  from  garnishee  to  defendant 
between  the  days  of  service  and  his  an- 
swer cannot  be  reached.  See  Ohio 
Auxiliary  F.  Alarm  Co.  v.  Heisley,  7 
Ohio  Cir.  Ct.  Rep.  483;  Van  Vleet  z^. 
Stralton,  91  Tenn.  473. 

Fact  Tending  to  Negative  Liability.  — 
The  garnishee  in  his  disclosure  is  en- 
titled to  state  any  fact  having  a  tend- 
ency to  show  that  he  should  not  be 
charged.  Drake  v.  Lake  Shore,  etc., 
R.  Co.,  6g  Mich.  168;  John  R.  Davis 
Lumber  Co.  v.  Milwaukee  First  Nat. 
Bank,  84  Wis.  i. 

Oeneral  Denial.  —  A  general  denial  of 
the  allegation  of  the  complaint  is  not 
sufficient.  Dawson  v.  Maria,  15  Ore- 
gon 556;  American  Distributing  Co.  v. 
Distilling,  etc.,  Co.,  24  Civ.  Pro.  Rep. 
(N.  \.  Supreme  Ct.)  245;  Melton  v. 
Lewis,  74  Tex.  411;  Cordes  v.  Kauff- 
man,  29  Tex.  180;  John  R.  Davis  Lum- 
ber Co.  V.  Milwaukee  First  Nat.  Bank, 
90  Wis.  464;  White  v.  Kahn,  103  Ala. 
308.  Contra,  Tompkins  County  Bank 
V.  Trapp,  21  How.  Pr.  (N.  Y.  Supreme 
Ct.)  117;  Kiggins  v.  Woodke,  78  Iowa 
34;  Selman  v.  Orr,  75  Tex.  528. 

Categorical  Answer.  —  The  garnishee 
cannot  be  required  to  answer  ques- 
tions categorically,  but  will  be  permit- 
ted to  give  any  explanation  he  may 
deem  necessary.  Rice  v.  Whitney,  12 
Ohio  St.  358;  Montague  First  Nat. 
Bank  v.  Robertson.  3  Tex.  Civ.  App. 
150;  Bebb  V.  Preston,  3  Iowa  325 ;  Cross 
V.  Brown,   19  R.   I.  ,  33  Atl.  Rep. 

159- 

Upon  Information  and  Belief.  —  The 
garnishee  in  his  answer  may  make 
general  statements  upon  information 
and  belief.     Grossman  v.  Grossman,  21 


q  Encyc.  PI.  &  Pr.  —  53 
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6.  Defenses  —  Must  Protect  His  Creditor.  —  The  garnishee  cannot 
admit  away  the  rights  of  his  creditors,*  and  any  defenses  that 
the  creditor  may  have  that  are  brought  to  the  knowledge  of  the 
garnishee  he  is  bound  to  plead,'  unless  his  creditor  is  notified  of 


Pick.  (Mass.)  21;  Shaw  v.  Bunker,  2 
Met.  (Mass.)  376;  Harris  v.  Aiken,  3 
Pick.  (Mass.)  i ;  Bostwick  --.  Bass,  99 
Mass.  469;  Clinton  First  Nat.  Bank  -'. 
Bright,  126  Mass.  535;  Fay  v.  Sears, 
HI  Mass.  154;  Laughran  v.  Kelly,  8 
Cush.  (Mass.)  199;  Crisp  v.  Fort  Wayne, 
etc.,  R.  Co.,  98  Mich.  648;  Drake  v. 
Lake  Shore,  etc.,  R.  Co.,  6g  Mich.  168; 
Sexton  V.  Amos,  39  Mich.  695;  Ormsby 
V.  Anson,  21  Me.  23;  Burnham  v.  Dunn, 
35  N.  H.  556;  Northam  z/.  Cartright,  10 
R.  I.  20;  Pickler  v.  Rainey,  4  Heisk. 
(Tenn.)  335. 

Kay  Incorporate  Documents,  Etc.  —  The 
garnishee  may  insert  in  his  answer 
documents,  letters,  etc.  Willard  v. 
Sturtevant,  7  Pick.  (Mass.)  194;  Kelly 
V.  Bowman,  12  Pick.  (Mass.)  383;  Bell 
V.  Jones,  17  N.  H.  307. 

1.  Hirth  V.  Pfeifle,  42  Mich.  31; 
Hebel  v.  Amazon  Ins.  Co.,  33  Mich. 
400. 

2.  Bushnell  v.  Allen,  48  Wis.  460. 

Not  Bound  to  Baise  Technical  Objec- 
tions.—  Although  it  is  the  duty  of  the 
garnishee  to  interpose  any  defense  to 
the  merits  which  he  knows  could  be  in- 
terposed by  the  principal  defendant  if 
present,  he  is  not  bound  to  raise  tech- 
nical objections  to  the  record.  Bush- 
nell V.  Allen,  48  Wis.  460. 

Plaintiff  Garnishee  need  Not  Plead  for 
Defendant. —  Under  a  statute  providing 
that  the  garnishee  "  may  plead  in  be- 
half of  the  defendant  any  plea  or  pleas 
which  the  defendant  might  or  could 
plead  if  the  summons  had  been  served 
upon  him  and  he  had  appeared,"  it  has 
been  held  by  the  Court  of  Appeals  of 
Maryland,  in  a  suit  in  which  a  plaintiff 
laid  the  writ  of  attachment  in  his  own 
hands,  that  he  was  not  required  to  plead 
for  the  defendant.  Albert  v.  Albert,  78 
Md.  343. 

Defendants'  Exemptions  should  be  Set 
Forth.  —  It  is  the  duty  of  a  garnishee 
to  set  up  the  defendant's  right  of  ex- 
emption if  the  defense  is  known  to 
him.  Craft  v.  Louisville,  etc.,  R.  Co., 
93  Ala.  22;  Lady  Ensley  Furnace  Co. 
■V.  Rogan,  95  Ala.  594;  Emmons  v. 
Southern  Bell  Telephone,  etc.,  Co.,  80 
Ga.  760;  Chicago,  etc.,  R.  Co.  v.  Rag- 
land,  84  111.  375;  Chicago,  etc.,  R.  Co. 
V.  Mason,  11  111.  App.   525;  Welker  i/. 


Hinze,  16  111.  App.  326;  Terre  Haute, 
etc.,  R.  Co.  V.  Baker,  1.22  Ind.  433; 
Stetson  V.  Cleneay,  14  Ind.  453;  Smith 
V.  Dickson,  58  Iowa444;  Mull  v.  Jones, 
33  Kan.  112;  Lock  v.  Johnson,  36  Me. 
464;  Daniels  r/.  Marr,  75  Me.  397;  Field 
V.  McKinney,  60  Miss.  763;  Fletcher  v. 
Wear,  81  Mo.  524;  Mace  v.  Heath,  34 
Neb.  790;  Union  Pac.  R.  Co.  v.  Smersh, 
22  Neb.  751;  Uhrich  v.  Gockley,  2  Pa. 
Dist.  Rep.  350;  Winterfield  v.  Mil- 
waukee, etc.,  R.  Co.,  29  Wis.  589; 
Pierce  v.  Chicago,  etc.,  R.  Co.  36  Wis. 
283;  Missouri  Pac.  R.  Co.  v.  Whipsker, 
77  Tex.  14;  Burke  v.  Hance,  76  Tex. 
76.     See  also  Jones  v.  Trady,  75  Pa.  St. 

Need  Not  Personally  Urge  Defendant's 
Defense.  —  It  is  not  necessary  that  the 
garnishee  should  personally  appear  in 
the  superior  court  and  insist  upon  the 
exemption  to  which  his  creditor  is  en- 
titled. It  is  sufficient  that  his  counsel 
set  up  such  exemption.  McNeil  v. 
Donohue,  44  III.  App.  42. 

Must  Plead  to  the  Jurisdiction. — The 
garnishee  cannot  attack  the  proceed- 
ings in  the  principal  suit  for  mere  error, 
but  he  is  bound  to  see  that  the  court 
had  jurisdiction,  and  to  plead  want  of 
jurisdiction  as  a  defense.  Exchange 
Bank  z/.  Freeman,  89  Ga.  771;  Denni- 
son  V.  Taylor,  142  111.  45;  Chicago, 
etc.,  R.  Co.  V.  Mason,  11  111.  App.  525; 
Dennison  v.  Blumenthal.  37  111.  App. 
385;  Baldwin  v.  Ferguson,  35  111.  App. 
393;  Bowen  v.  Pope,  26  111.  App.  233; 
National  Bank  of  Commerce  v.  Tits- 
worth,  73  111.  591;  Moses  P.  Johnson 
Machinery  Co.  v.  Watson,  57  Mo.  App. 
629;  Simmons  v.  Missouri  Pac.  R. 
Co.,  19  Mo.  App.  542;  McCloon 
V.  Beattie,  46  Mo.  391;  Holek  v. 
Phoenix  Ins.  Co.,  63  Tex.  66;  Illinois 
Cent.  R.  Co.  v.  Brooks,  90  Tenn.  161; 
Beaupre  v.  Brigham,  79  Wis.  436; 
Frisk  V.  Reigelman,  75  Wis.  499; 
Healey  v.  Butler,  66  Wis.  9.  See  also 
Wyatt  V.  Rambo,  29  Ala.  510;  Dew  v. 
State  Bank,  9  Ala.  323;  Montrose 
Pickle  Co.  V.  Dodson,  etc.,  Mfg.  Co., 
76  Iowa  172; ,  Robertson  z/.  Roberts,  r 
A.  K.  Marsh.  (Ky.)  247;  Harmon  v. 
Birchard,  8  Blackf.  (Ind.)  418;  Feather- 
ston'h  V.  Compton,  8  La.  Ann.  285; 
Webb  V.  Lea,  6  Yerg.  (Tenn.)  473. 
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the  garnishment  proceedings  and  admitted  to  defend  for  himself.* 
Uay  Plead  Any  Defense  Available  as  against  the  Defendant.  —  Any  defenses 

which  the  garnishee  could  plead  in  an  action  by  the  defendant 

can  be  pleaded  in  the  garnishment  suit.* 

Set-off  may  be  Pleaded.  —  Any  right  of  set-off  which  he  has  against 

the  defendant  may  be  pleaded  in  the  garnishment  suit.' 


1.  Uhrich  v.  Gockley,  2  Pa.  Dist. 
Rep.  350;  Reed  v.  Penrose,  2  Grant's 
Cas.  (Pa.)  472;  Terre  Haute,  etc.,  R. 
Co.  V.  Baker,  122   Ind.  433. 

2.  Rood  on  Garnish,  i^  46;  2  Wade  on 
Attach.  124,  §  393;  James  v.  Fellowes, 
20  La.  Ann.  116;  Firebaugh  v.  Stone, 
36  Mo.  Ill;  Sheedy  v.  Second  Nat. 
Bank,  62  Mo.  17;  Webb  v.  Miller,  24 
Mis5.  638;  Grossman  v.  Grossman,  21 
Pick.  (Mass.)  21;  Russell  v.  Hinton,  i 
Murph.  (N.  Car.)  468;  Roig  v.  Tim,  103 
Pa.  St.  115;  Mathis  v.  Clark,  2  Mill. 
(S.  Car.)  456;  Ellison  v.  Tuttle,  26  Tex. 
283;  German-American  Bank  v.  Butler- 
Mueller  Co.,  87  Wis.  467;  Schulerz/. 
Israel,  120  U.  S.  506;  McLaughlin  v. 
Swann,  18  How.  (U.  S.)  217. 

Prescription.  —  Prescription  may  be 
pleaded  by  the  garnishee  as  a  defense. 
Varian  v.  New  England  Mut.  Ace. 
Assoc,  156  Mass.  i. 

Want  of  Consideration.  —  Want  of 
consideration  may  also  be  pleaded. 
Sheldon  v.  Simonds,  Wright  (Ohio) 
724;  Moser  v.  Mayberry,  7  Watts  (Pa.) 
12;  Ball  V.  Citizens'  Nat.  Bank,  39  Ind. 

364- 

3.  Alabama.  —  Powell  v.  Sammons, 
31  Ala.  552;  Klingi'.  Tunstall,  109  Ala. 
608. 

Arkansas.  —  Fields  v.  Watkins,  5  Ark. 
672. 

Connecticut.  —  Parsons  v.  Root,  41 
Conn.  161. 

Florida.  —  Howe  v.  Hyer,  36  Fla.  12. 

Illinois.  —  National  Bank  of  America 
V.  Indiana  Banking  Co.,  114  111.  483; 
Rankin  v.  Simonds,  27  111.  352;  Grain 
V.  Gould.  46  111.  293;  McCoy  v.  Wil- 
liams, 6  111.  584. 

Iowa.  —  Clinton  Nat.  Bank  v.  Stude- 
mann,  74  Iowa  104;  Cox  v.  Russell,  44 
Iowa  556;  Dyer  v.  McHenry,  13  Iowa 

527- 

Maine.  —  Manufacturers'  Bank  v. 
Osgood,  12  Me.  117;  Stedman  v.  Vick- 
ery,  42  Me.  132;  Cota  v.  Mishow,  62 
Me.  124. 

Maryland.  —  Farmers',  etc.,  Bank  v. 
Franklin  Bank,  31  Md.  404;  Peters  v. 
Cunningham,  10  Md.  554. 

Massachusetts.  —  Smith     v.     Stearns, 


19  Pick.  (Mass.)  20;  Boston  Type,  etc.. 
Foundry  Co.  v.  Mortimer.  7  Pick. 
(Mass.)  166;  Doyle  v.  Gray,  no  Mass. 
206;  Nutter  V.  Framingham,  etc.,  R. 
Co.,  132  Mass.  427;  Lannan  v.  Walter, 
149  Mass.  14;  Nickerson  v.  Chase,  122 
Mass.  296;  Hitchcock  v.  Lancto,  127 
Mass.  514;  Cleveland  v.  Clap,  5  Mass. 
201;  Hathaway  v.  Russell,  16  Mass. 
473;  Lamb  v.  Stone,  11  Pick.  (Mass.) 
527. 

Missouri.  —  Simon  v.  Norton,  2  Mo. 
App.  Rep.  1292;  Johnson  v.  Geneva 
Pub.  Co.,  122  Mo.  102;  Barnes  v.  Mc- 
Mullins,  78  Mo.  260;  Ash  by  7^  Watson, 
9  Mo.  236. 

Nebraska.  —  Nesbitt  v.  Campbell,  5 
Neb.  429. 

Ne7u  Hampshire.  —  Brown  v,  War- 
ren, 43  N.  H.  430;  Brown  v.  Brown,  55 
N.  H.  74;  Boston,  etc.,  R.  Co.  v. 
Oliver,  32  N.  H.  172;  Wheekr  z/.  Em- 
erson, 45  N.  H.  526;  Boardman  v. 
Gushing,  12  N.  H.  105;  Swamscot 
Mach.  Co.  V.  Partridge,  25  N.  H.  369; 
Sampson  v.  Hyde,  16  N.  H.  492. 

Pennsylvania.  —  Pennell  v.  Grubb, 
13  Pa.  St.  552;  Strong  7/.  Bass,  35  Pa. 
St.  333. 

Tennessee.  —  Arledge  v.  White,  I 
Head  (Tenn.)  241. 

Texas.  —  Rosenberg  v,  Texarkana 
First  Nat.  Bank,  (Tex.  Civ.  App.  1894) 
27  S.  W.  Rep.  897. 

Vermont.  —  Lynde  v.  Watson,  52  Vt. 
648;  Scofield  V.  Sanders,  25  Vi.  181. 

IVest  Virginia.  —  Farmers'  Bank  v. 
Gettinger,  4  W.  Va.  305. 

Wisconsin.  —  Gage  v.  Chesebro,  49 
Wis.  486;  Keyes  v.  Milwaukee,  etc., 
R.  Co.,  25  Wis.  691. 

Plea  of  Set-off  most  Show  Amonnt 
Claimed.  —  Where  a  garnishee  claims  a 
set-off  the  amount  of  his  claim,  or  facts 
from  which  the  court  can  determine  the 
amount,  must  be  clearly  shown.  Grain 
V.  Gould,  46  111.  296. 

Most  be  Clear  and  Specific.  —  The  gar- 
nishee must  plainly  and  fully  set  forth 
his  defense.  Where  an  answer  pleads 
a  set-off  against  all  the  plaintiffs,  and 
the  garnishee  admits  to  the  court,  with- 
out amending  his  answer,  that  his  set- 
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Prior  Oamiihment.  —  The  garnishee  may  also  plead  prior  gar- 
nishment, but  it  is  no  defense  unless  specially  pleaded.* 

Assignment.  —  And  where  the  debt  has  been  assigned  by  the 
defendant  in  the  principal  suit  to  a  third  party,  and  the  gar- 
nishee has  been  notified  of  the  transfer,  he  is  bound  to  plead  the 
assignment.  If  he  fails  to  do  so,  and  judgment  is  rendered  against 
him  in  the  garnishment  suit,  he  will  be  compelled  to  pay  the  debt 
twice.* 

7.  Amendment — Answer  Technically  Defective.  —  When  the  answer 
of  a  garnishee  is  objected  to  because  of  technical  defects,  the 
court   will   generally  grant    leave    to   amend.*     It    is,    however, 


off  is  only  against  some  of  the  plain- 
tiffs, his  claim  will  not  be  allowed. 
Story  V.   Kemp,  55  Ga.  276. 

Set-off  most  he  Pleaded  Specially.  — 
The  defense  of  set-off,  to  be  available 
to  a  garnishee,  must  be  specially 
pleaded.  It  is  not  open  to  him  under 
a  plea  of  nulla  bona.  Reed  v.  Penrose, 
36  Pa.  St.  214;  Fox  V.  Reed,  3  Grant's 
Cas.  (Pa.)  81;  Kling  v.  Tunstall,  109 
Ala.  608. 

1.  Ronan  v.  Dewes,  17M0.  App.  306; 
RoyerT/.  Fleming,  58  Mo.  438;  Reed  v. 
Cage.  4  How.  (Miss.)  253;  Bullard  v. 
Hicks,  17  Vt.  198;  Fisher  v.  Williams, 
56  Vt.  586;  Smith  V.  Stratton,  56  Vt. 
362;    Schuerman    v.    Foster,    82    Wis. 

319- 

Plea  must  Show  Former  Garnishment  for 
Same  Debt.  —  The  plea  must  show  that 
in  the  former  garnishment  the  defend- 
ant answered  under  oath,  and  admitted 
an  indebtedness,  and  that  the  admis- 
sion was  in  respect  to  the  debt  in  con- 
troversy. And  unless  the  plea  aver 
that  it  is  the  same  debt  it  will  be  bad. 
Reed  v.  Cage,  4  How.  (Miss.)  253. 

2.  Alabama. — Woodlawn  v.  Purvis, 
108  Ala.  511.;  Johns  v.  Field,  5  Ala. 
484;  Crayton  v.  Clark,  ir  Ala.  787; 
Foster  v.  White,  9    Port.  (Ala.)  221. 

Iowa.  —  Large  v.  Moore,  17  Iowa  258. 

Maine.  —  Bunker  v.  Gilmore,  40  Me. 
88;  Milliken  v.  Loring,  37  Me.  408. 

Massachusetts.  —  Wardle  v.  Briggs, 
131  Mass.  518;  Butler  v.  Mullen,  100 
Mass.  453;  Whipple  v.  Robbins,  97 
Mass.  107;  Wilkinson  v.  Hall,  6  Gray 
(Mass.)  568;  Randall  v.  Way,  iii  Mass. 
506;  Hawesz/.  Langton,  8  Pick.  (Mass.) 
67. 

Mississippi. — Cox  v.  Palmer,  60  Miss. 
793;  Porter  2'.  West,  64  Miss.  548;  Byars 
V.  Griffin,  31  Miss.  603. 

Nebraska.  —  Coleman  v.  Scott.  27 
Neb.  77. 

New    York.  —  Greentree    v.    Rosen- 


stock,  61  N.  Y.  583;  Prescott  z/.  Hull, 
17  Johns.  (N.  Y.)  284. 
.    Rhode  Island.  —  Hanaford  v.   Hawk- 
ins, 18  R.  I.  432. 

Vermont. — Seward  v.  Heflin,  20  Vt. 
144;   Marsh  v.  Davis,  24  Vt.  363. 

Wisconsin.  —  John  R.  Davis  Lumber 
Co.  V.  Milwaukee  First  Nat.  Bank,  90 
Wis.  464. 

A  Valid  Assignment  must  Appear.  —  A 
mere  statement  by  a  garnishee  that  he 
has  been  served  with  a  notice  of  what 
purports  to  be  an  assignment  of  the 
debt  does  not  show  a  bona  fide  assign- 
ment upon  consideration  passed,  and 
is  not  sufficient.  The  good  faith  of  the 
assignment  must  appear.  Born  v. 
Staaden,  24  111.  320. 

Notice  of  Assignment  after  Answer.  — 
If,  after  the  garnishee  has  made  his 
answer,  he  is  notified  that  the  debt  has 
been  transferred,  he  should  amend  his 
answer  and  state  the  notice  he  has  re- 
ceived.    Crayton  v.  Clark,  11  Ala.  787. 

Answer  to  Suit  by  Assignee.  — And  so 
an  answer  to  a  suit  by  the  assignee 
setting  up  payment  under  garnishment 
must  allege  that  the  garnishee  had  no 
notice  of  the  transfer.  Woodlawn  v. 
Purvis,  108  Ala.  511. 

Answer  by  One  Joint  Tenant.  —  An  an- 
swer by  one  joint  tenant,  disclosing  an 
assignment,  will  preclude  a  recovery 
against  the  others.  Smoot  v.  Eslava, 
23  Ala.  659. 

3.  Buford  V.  Welborn,  6  Ala.  818; 
Plant  V.  Mutual  L.  Ins.  Co.,  92  Ga. 
636;  Burrus  v.  Moore,  63  Ga.  405;  Bell 
V.  Strow,  59  Mo.  118;  Liverpool,  etc., 
Ins.  Co.  V.  Threefoot,  71  Miss.  392. 
But  see,  contra,  De  Blanc  v.  Webb, 
5  La.  86. 

Where,  as  in  Wisconsin,  the  statute 
allows  the  court  before  or  after  judg- 
ment, in  furtherance  of  justice,  and 
upon  such  terms  as  may  be  proper,  to 
amend  any  pleading  or  proceeding  by 
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entirely  within  the  discretion  of  the  trial  court  to  allow  or  refuse 
to  a  garnishee  the  privilege  of  amending  his  answer,  and  from  its 
decision  there  is  no  appeal.* 

8.  Further  Disclosure  —  Plaintiff  may  Demand.  —  Where  the  gar- 
nishee's answer  is  not  satisfactory,  the  plaintiff  may  generally 
have  an  order  passed  requiring  a  further  disclosure.* 

Garnishee  may  Make  on  His  Own  Motion.  —  The  garnishee,  on  his  own 
motion,  may  make  a  further  disclosure  of  facts  unintentionally 
omitted,  or  arising  after  answer.'  The  granting  of  the  motion  is 
discretionary  with  the  court.^ 


inserting  other  allegations  material  to 
the  case,  an  amended  answer  may  be 
filed  by  a  garnishee  in  furtherance  of 
justice.  Crerar  v.  Milwaukee,  etc.,  R. 
Co.,  35  Wis.  67.  , 

Unavoidable  Mistake  may  be  Rectified. 
—  A  garnishee  should  be  allowed  to 
amend  his  answer  whenever  it  appears 
that  he  has  committed  a  mistake  or 
fallen  into  an  error  which  could  not 
reasonably  have  been  avoided.  Smith 
V.  Brown,  5  Cal.  118.  See  also  Hennen 
V.  Forget,  27  La.  Ann.  381;  Rose  v. 
Whaley,  14  La.  Ann.  374;  Tapp  v. 
Green,  22  La.  Ann.  42;  Sweet  v.  Read, 
12  R.  I.  121;  Tracy  v.  McGarty,  12  R. 
I.  168;  Lewis  V.  Dunlop,  57  Miss.  130; 
Carrique  v.  Sidebottom,  3  Met.  (Mass.) 
298. 

Evasive  Answers  Not  Amendable.  — 
"  Answers  which  are  manifestly  eva- 
sive ought  not  to  be  amended.  Such 
a  practice  might  lead  to  frivolous 
delays  of  justice.  But  where  an  an- 
swer is  really  responsive  to  the  ques- 
tion, even  though  it  might  be  more 
comprehensive,  we  think  it  is  within 
the  discretion  of  a  district  judge  to 
allow  a  garnishee  to  answer  more 
fully."  Lea,  J.,  in  Davis  v.  Oakford, 
II  La.  Ann.  379.  See  also  Tapp  v. 
Green,  22  La.  Ann.  42;  Simon  7>.  Ash, 
I  Tex.  Civ.  App.  202;  Little  v.  Nelson, 
61  Miss.  672;  Hamberger  v.  Marcus, 
157  Pa.  St.  133. 

1.  Buford  V.  Welborn,  6  Ala.  818; 
Smith  V.  Brown,  5  Cal.  118;  Stockton 
V.  Burlington,  4  Greene  (Iowa)  84;  Sted- 
man  v.  Vickery,  42  Me.  132;  McMillan 
V.  Hobson,  41  Me.  131;  Soule  v.  Ken- 
nebec Maine  Ice  Co.,  85  Me.  166; 
American  Button  Hole,  etc.,  Co.  v. 
Burgess,  75  Me.  52;  Allen  v.  Hazen, 
26  Mich.  142;  Butler  v.  Wendell,  57 
Mich.  62;  Winsted  Bank  ?'.  Adams,  97 
Mass.  no;  Collins  z-.  Smith,  12  Gray 
(Mass.)  435;  Bell  v.  Strow,  59  Mo.  118; 
Milliken  v.  Mannheimer,  49  Minn.  521; 


Crerar  v.  Milwaukee,  etc.,  R.  Co.,  35 
Wis.  67. 

2.  Townsend  v.  Cass  Circuit  Judge, 
39  Mich.  407;  Maynards  v,  Cornwell,  3 
Mich.  314;  Newell  v.  Blair,  7  Mich.  103; 
Columbus  Ins.,  etc.,  Co.  v.  Hirsh,  61 
Miss.  74;  Lusk  V.  Galloway,  52  Wis. 
164;  Seamon  v.  Berkeley  Bank,  4  W. 
Va.  339. 

Where,  as  in  Wisconsin,  the  proceed- 
ing against  a  garnishee  is  deemed  an 
action  by  the  plaintiff  against  the  gar- 
nishee and  the  principal  defendant,  the 
same  rules  apply  as  in  other  actions, 
and  the  court  may,  therefore,  require 
the  garnishee  to  make  his  answer  more 
definite  by  giving  a  copy  of  a  contract 
set  up  therein,  etc.  Lusk  v.  Galloway, 
52  Wis.  164. 

Seasonable  Time  for  Amendment  Al- 
lowed.  —  When  the  plaintiff  demands  a 
further  disclosure  a  reasonable  time 
must  be  allowed  to  the  garnishee  to 
amend.  One  day  is  not  enough  if  the 
garnishee's  domicil  is  in  a  distant 
county.  If  necessary,  a  continuance 
must  be  had.  Columbus  Ins.,  etc.,  Co. 
V.  Hirsh,  61  Miss.  74. 

3.  Ullman  v.  Eggert,  30  111.  App. 
310;  Lehman  v.  Hudmon,  85  Ala.  135; 
Collins  V.  Smith,  12  Gray  (Mass.)  434; 
Hovey  v.  Crane,  12  Pick.  (Mass.)  167; 
Drake  v.  Lake  Shore,  etc.,  R.  Co.,  69 
Mich.  168;  Townsend  v.  Cass  Circuit 
Judge,  39  Mich.  407;  Barber  v.  Howd, 
85  Mich.  221;  Wingate  v.  Nutter,  17  N. 
H.  256;  Carter  v.  I3ush,  79  Tex.  29. 

4.  Soule  V.  Kennebec  Maine  Ice  Co., 
85  Me.  166;  Stedman  v.  Vickery,  42 
Me.  132;  Milliken  v.  Mannheimer,  49 
Minn.  521;  Cross  v.  Brown,  19  R.  I. 
— ,  33  Atl.  Rep.  147. 

Thus,  after  a  trustee  had  been  once 
permitted  to  make  a  further  disclosure, 
he  submitted  a  motion  to  be  allowed  to 
make  still  another,  without  any  sug- 
gestion of  newly  discovered  facts  or  of 
any  accidental  omissions,   which  was 
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XL  ClAIXANTS  —  1.  In  General  —  Bight  to  Appear  Statntory.  ^-In 
the  absence  of  statutory  provisions,  a  third  party  claiming  the 
goods  or  credits  garnished  has  no  right  to  appear  and  contest  the 
claim  to  them.*  But  by  statute  in  many  states  it  has  been  pro- 
vided that  any  person  claiming  the  property  attached  can  come 
in  and  have  his  rights  determined.* 

Claimant  to  be  Made  Party.  '—  Although  the  right  of  a  claimant  to 
intervene  has  been  pretty  generally  acknowledged,  he  must  be 
made  a  party  ;  and  until  made  a  party,  by  order  of  the  court,  he 
has  no  standing  in  court.' 


refused.  It  was  held  that  it  was  a 
matter  within  the  discretion  of  the  pre- 
siding judge  to  refuse  the  privilege 
asked  for.  Soule  v.  Kennehec  Maine 
Ice  Co.,  85  Me.  166. 

1.  Heyward  v.  Phillips  Buttoff  Mfg. 
Co.,  97  Ala.  533;  Cahoon  v.  Levy,  4 
Cal.  24.3;  Pennyslvania  Steel  Co.  v. 
New  Jersey  Southern  R.  Co.,  4  Houst. 
(Del.)  572;  Boylen  v.  Young,  6  Allen 
(Mass.)  583;  Porter  v.  West,  64  Miss. 
548;  Wimer  v.  Pritchartt,  16  Mo.  252; 
Mansfield  v.  Stevens,  31  Minn.  40. 

Thus  it  has  been  held  in  Alabama 
under  the  statute  that  "  when  an 
attachment  *  *  *  is  executed  by  a 
levy  on  and  seizure  of  personal  effects 
of  defendant,  if  any  one  claims  the 
property  he  may  try  the  right  to  it,  be- 
fore a  sale  thereof,  by  making  affidavit 
and  bond  as  prescribed  by  section  3365 
of  the  code,  when  an  issue  between  the 
plaintiff  and  the  defendant  must  be 
made  up  and  tried  as  prescribed  by  sec- 
tion 3366.  Such  a  proceeding  is  a  suit  in 
which  the  plaintiff  is  the  actor  and  the 
claimant  the  defendant.  *  *  *  The 
statute  prescribes  still  another  proceed- 
ing, when  the  attachment  has  been  exe- 
cuted by  summoning  a  garnishee,  who 
is  required  to  answer  according  to  the 
terms  of  the  garnishment.  *  *  * 
This  is  a  distinct  and  separate  proceed- 
ing from  the  other,  where  an  actual 
levy  has  been  made  by  the  seizure  of 
personal  effects."  Under  this  statute  a 
claimant  not  suggested  by  the  gar- 
nishee has  no  right  to  intervene.  Hey- 
ward V.  Phillips  Buttoff  Mfg.  Co.,  97 
Ala.  533. 

2.  Georgia.  —  Haas  v.  Old  Nat.  Bank, 
91  Ga.  307. 

Illinois.  —  Springer  v.  Bigford,  160 
111.  495;  Hair  v.  North  Western  Nat. 
Bank,  50  111.  App.  211. 

Io7ua.  —  Daniftls  v.  Clark,  38  Iowa 
556. 

Kansas. — Clark  v.  Wiss,  34  Kan.  553. 


Maryland.  —  Kean  v.  Doerner,  62 
Md.  475. 

Massachusetts. —  Dennis  v.  Twitchell, 
10  Met.  (Mass.)  180;  Marvel  v.  Babbitt, 
t43  Mass.  226. 

Minnesota.  —  Smith  v.  Barclay,  54 
Minn.  47. 

Missouri.  —  Wolff  v.  Vette,  17  Mo. 
App.  36. 

New  Hampshire.  —  Webster  v.  Far- 
num,  60  N.  H.  288. 

Rhode  Island.  —  Providence  Sav. 
Inst.  V.  Barr,  17  R.  I.  131;  Hanaford 
V.  Hawkins,  18  R.  I.  432. 

Texas.  —  Kelley  Grain  Co.  v.  Eng- 
lish, (Tex.  Civ.  App.  1896)  34  S.  W. 
Rep.  651. 

Sight  of  Appeal.  —  Under  the  Massa- 
chusetts statute  providing  that  "  the 
court  may  permit  such  claimant  to  ap- 
pear and  maintain  his  right,"  it  is  held 
that  the  claimant,  upon  a  proper  set- 
ting forth  of  his  claim,  may  appear  as 
a  matter  of  legal  right,  and  if  permis- 
sion is  refused  he  may  appeal.  Boy- 
len V.  Young,  6  Allen  (Mass.)  583. 

Appeal  by  Defendant  Opens  Claimant's 
Sight  to  Appear.  —  The  right  of  a  claim- 
ant to  appear  and  set  up  title  to  the 
property  is  opened  by  an  appeal  by  the 
defendant  from  a  judgment  against 
the  garnishee.  Daniels  v.  Clark,  38 
Iowa  556. 

3.  Rowell  V.  Felker,  54  Vt.  526. 

The  claimant  will  not  be  concluded 
by  garnishment  proceedings  to  which 
he  is  not  a  party.  Edwards  v.  Levin- 
shon,  80  Ala.  447;  Simpson  7).  Tippin, 
5  Stew.  &  P.  (Ala.)  208;  McMahon  v. 
Merrick,  33  Minn.  262;  Port  Huron 
First  Nat.  Bank  v.  Mellen,  45  Mich. 
413;  Kennedy  v.  McLellan,  76  Mich. 
598;  Adams  v.  Filer,  7  Wis.  306;  State 
V.  Burton,  11  Wis.  50;  Foy  z*.  East  Dal- 
las Bank,  (Tex.  Civ.  App.  1894)  28  S. 
W.  Rep.  137. 

Plaintiff  May  Waive  Order  Admitting 
Claimant.  —  "No    formal     order     was 
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2.  Disclosure  oy  Garnishee  —  Garnishee  may  Produce  Claimant.  —  Some 
statutes  allow  the  garnishee  to  release  himself  from  responsibility 
by  alleging  in  his  answer  that  the  goods  are  the  property  of 
another.*  Under  such  a  statute,  if  the  garnishee  has  disclosed 
that  the  goods  or  credits  attached  are  claimed  by  a  third  party, 
the  court  should  order  notice  of  the  proceedings,  with  citation  to 
appear  and  contest  his  claim,  to  issue  against  such  claimant,*  and 
without  such  notice  judgment  cannot  be  rendered  against  the 
garnishee.' 


made  admitting  him  [the  claimant],  as 
there  ought  to  have  been,  but  the  court 
and  the  parties  proceeded  as  though 
he  had  been  properly  admitted.  He 
was  permitted  without  objection  to 
assert  his  claim  by  evidence,  and  the 
plaintiff  treated  him  as  a  party,  by  in- 
serting his  name  in  the  title  in  the 
subsequent  proceedings.  It  is  too  late 
now  to  object  that  there  was  no  order 
admitting  him."  Williams  v.  Pome- 
roy,  27  Minn.  85.  See  also  Cornish  v. 
Russell,  32  Neb.  397. 

1.  Alabama.  —  Edwards  v.  Levin- 
shon,  80  Ala.  447;  Mobile,  etc.,  R.  Co. 
V.  Whitney,  39  Ala.  468;  Easton  v. 
Lowery,  29  Ala.  454;  Security  Loan 
Assoc.  V.  Weems,  69  Ala.  584;  Donald 
V.  Nelson,  95  Ala.  iii;  House  z/.  West, 
108  Ala.  355. 

California.  —  Cahoon  v.  Levy,  4  Cal. 
243;  Campbell  v.  Poudre  Valley  Bank, 
7  Colo.  App.  359. 

Maine.  —  Look  v.  Brackett,  74  Me. 
347;  Jordan  v.  Harmon,  73  Me.  259; 
Brunswick  Gas  Light  Co.  v.  Flanagan, 
88  Me.  420. 

Michigan.  —  Kennedy  v^  McLellan, 
76  Mich.  598. 

Minnesota.  —  Smith  v.  Barclay,  54 
Minn.  47. 

Missouri.  —  Swartz  v.  Riner,  2  Mo. 
App.  Rep.  1543. 

Pennsylvania.  —  Stern  v.  Jones,  7 
Kulp  (Pa.)  19. 

Washington.  —  Marx  v.  Parker,  9 
Wash.  473. 

Wisconsin.  —  John  R.  Davis  Lumber 
Co.  V.  Milwaukee  First  Nat.  Bank,  87 
Wis.  435. 

2.  Alabama.  —  Edwards  v.  Levin- 
shon,  80  Ala.  447;  Mobile,  etc.,  R.  Co. 
V.  Whitney,  39  Ala.  468';  Wicks  v. 
Branch  Bank,  12  Ala.  594;  Easton  v. 
Lowery,  29  Ala.  454;  Security  Loan 
Assoc.  V.  Weems,  69  Ala.  584;  Con- 
noley  v.  Cheesborough,  21  Ala.  166; 
Sheppard  v.  Buford,  7  Ala.  90;  Donald 
V.   Nelson,  95  Ala.   iii;  Covington  t--. 


Kelly,  6  Ala.  860;  Camp  v.  Hatter,  11 
Ala.  151. 

Illinois.  —  Hamburg-Bremen  F.  Ins. 
Co.  V.  Kennedy,  57  111.  App.  136. 

Maine.  —  Look  v.  Brackett,  74  Me. 
347;  Jordan  v.  Harmon,  73  Me.  259; 
Emery  v.  Davis,  17  Me.  252. 

Minnesota.  —  Smith  v.  Barclay,  54 
Minn.  47;  Levy  v.  Miller,  38  Minn.  526. 

Missouri.  —  Rice  v.  Dudley,  34  Mo. 
App.  383- 

Pennsylvania.  —  Stern  v.  Jones,  7 
Kulp  (Pa.)  19. 

Rhode  Island.  —  Hanaford  v.  Haw- 
kins, 18  R.  I.  432. 

When  Notice  Must  be  Ordered.  —  The 
notice  to  claimant  to  appear  and  con- 
test his  right  to  the  debt  or  property 
may  be  ordered  at  any  time  after  an- 
swer made  and  before  the  final  deter- 
mination of  the  suit.  Camp  v.  Hatter, 
II  Ala.  151. 

3.  Alabama.  —  Edwards  v.  Levin- 
shon,  80  Ala.  447;  Connoley  v.  Chees- 
borough, 21  Ala.  166;  Clark  v.  Few, 
62  Ala.  243;  Donald  v.  Nelson,  95  Ala. 
Ill;  Marston  v.  Carr,  16  Ala.  325. 

Louisiana.  —  State  Nat.  Bank  v. 
Boatner,  39  La.  Ann.  843. 

Maine. — Look  v.  Brackett,  74  Me.  347. 

Massachusetts.  —  Kellogg  v.  Waite, 
99  Mass.  501. 

Michigan.  —  Kennedy  v.  McLellan, 
76  Mich.  598;  Lyon  v.  Ballentine,  63 
Mich.  97;  Button  v.  Trader,   75  Mich. 

295- 

Minnesota.  —  Levy  v.  Miller,  38 
Minn.  526;  Mansfield  v.  Stevens,  31 
Minn.  40. 

North  Carolina.  —  Rice  v.  Jones,  103 
N.  Car.  226. 

Pennsylvania.  —  Cpnshohocken  Tube 
Co.  -'.  Iron  Car  Equipment  Co.,  167 
Pa.  St.  592. 

Claimant  May  Waive  Notice.  —  If  the 
claimant  voluntarily  appears,  the  steps 
required  by  the  statute  to  make  him 
a  party  to  the  suit  may  be  dispensed 
with.     Look  v.  Brackett',  74  Me.  347. 
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3.  Procedure  —  Stetnte  to  be  strictly  Followed. —  The  claimant  must 
exercise  his  right  of  intervention  strictly  within  the  time  allowed 
by  statute.*  Usually  he  cannot  intervene  after  judgment  of 
condemnation.* 

4.  Pleading  —  a.  In  General.  —  As  to  whether  the  plaintiff  in 
the  garnishment  suit  or  the  claimant  must  file  the  first  pleading, 
the  authorities  are  divided.  According  to  some  decisions  the 
plaintiff  is  the  actor  and  must  plead  first ;  ^  according  to  other 


Where  the  statute  authorized  the 
court  to  proceed  against  the  garnishee 
and  assignee  after  two  notices  had  been 
returned  not  found,  and  publication 
had  been  made  for  six  months,  if  the 
assignee  was  a  non-resident,  it  was 
held  error  for  the  court  to  direct  an 
issue  to  be  made  up  between  a  non- 
resident claimant  and  the  plaintiff  with- 
out such  publication;  and  such  error 
was  not  cured  by  a  subsequent  appear- 
ance of  the  claimant  by  attorney.  Shep- 
pard  V.  Buford,  7  Ala.  93. 

In  Bhode  Island  the  claimant  may 
come  in  after  disclosure  and  have 
himself  made  a  party,  or  he  may  be 
made  a  party  under  the  statute  author- 
izing the  court  in  any  action  to  order 
any  person  to  be  made  a  party.  Hana- 
ford  V.  Hawkins,  18  R.  I.  432. 

Service  should  be  Personal.  —  Where 
an  order  requires  claimant  to  be  served 
with  notice,  without  prescribing  the 
manner  of  service,  it  will  be  construed 
as  requiring  personal  service  within 
the  state.  Levy  v.  Miller,  38  Minn. 
526. 

Service  on  an  'Attorney.  —  Service  of 
notice  on  an  attorney  supposed  to  rep- 
resent the  claimant,  but  who  disavows 
any  standing  in  the  case,  cannot  be 
held  to  bind  the  claimant  although 
such  attorney  represents  the  claimant 
as  counsel  in  other  cases.  Osner  v. 
Dieterle,  (Pa.  1887)  10  Atl.  Rep.  43. 

1.  Ex  p.  Opdyke,  62  Ala.  68;  Ed- 
wards V.  Cosgro,  71  Iowa  296,  holding 
that  although  a  claimant  is  not  entitled 
to  come  in  and  be  made  a  party  to  the 
suit  after  a  judgment  of  condemna- 
tion, yet  he  may  intervene  and  claim 
the  property  or  proceeds  at  any  time 
before  the  distribution. 

Court  may  Extend  Time.  —  The  court 
has  authority  to  extend  the  time  for 
presenting  the  claim,  or  it  may  con- 
tinue the  case  with  leave  to  present  the 
claim  at  a  succeeding  term.  Ex  p.  Op- 
dyke,  62  Ala.  68. 

2.  Whalen    v.    McMahon,    16    Colo. 


373;  Dill  V.  Wilbur,  79  Me.  561.  But 
see  Edwards  %>.  Cosgro,  71  Iowa  296. 

After  Judgment  by  Default.  —  A  claim- 
ant may  be  admitted  as  a  party  for  the 
first  time  on  scire  facias  against  a  trus- 
tee against  whom  judgment  has  been 
rendered  by  default.  Knights  v.  Paul, 
II  Gray  (Mass.)  225;  Boylen  v.  Young, 
6  Allen  (Mass.)  582. 

Striking  Out  Judgement,  —  It  is  discre- 
tionary with  the  court  whether  or  not 
it  will  allow  an  order  charging  the 
trustee  to  be  stricken  out,  and  the  case 
reopened,  and  from  its  decision  no  ap- 
peal will  lie.  Dill  v.  Wilbur,  79  Me. 
561. 

Laches.  —  A  judgment  of  condemna- 
tion against  the  funds  in  the  hands  of 
a  defendant  in  garnishment  will  not 
be  stricken  out  when  it  appears  that 
the  claimant  has  delayed  application 
to  have  judgment  stricken  out  for  over 
eight  months  after  notice  of  laying  of 
attachment.  Lawrence  Bank  v.  Raney, 
etc.,  Iron  Co.,  77  Md.  321. 

Bight  of  Intervention  Reopened  by 
Appeal.  —  Where  a  defendant  appeals 
from  a  judgment  against  a  garnishee 
the  right  of  a  claimant  to  intervene  is 
opened.      Daniels    v.    Clark,    38    Iowa 

556. 

3.  Goodwin  v.  Brooks,  6  Ala.  836; 
Moore  v.  Jones,  13  Ala.  296;  Pecard 
V.  Home,  91  Mich.  346. 

In  Goodwin  v.  Brooks,  6  Ala.  836, 
where  the  garnishee  by  his  answer  dis- 
closed the  assignment  of  the  debt,  it 
was  held  that  the  proper  course  was 
for  the  plaintiff  to  allege  the  invalidity 
of  the  transfer,  to  which  the  assignee 
would  be  required  to  answer,  and  thus 
make  an  issue,  to  be  tried  either  by  the 
court. or  by  jury,  as  might  be  proper. 

Sufficiency  of  Pleadings  of  Plaintiff.  — 
A  plaintiff  need  only  re-assert  the  in- 
debtedness of  the  garnishee,  Moore  v. 
Jones,  13  Ala.  296,  or  deny  the  validity 
of  the  assignment  disclosed  in  the  gar- 
nishee's answer.  Goodwin  v.  Brooks, 
6  Ala.  836. 
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decisions  the  claimant  must  serve  the  first  pleading,  in  the  nature 
of  a  complaint.*  ' 

Plaintiff  Must  Show  Title.  —  But  whether  the  initial  step  is  taken  by 
the  plaintiff  or  the  claimant,  as  seen  heretofore,  the  claimant 
must  show  a  good  title  to  the  property  claimed.*  If  his  title  was 
obtained  by  transfer  from  the  defendant,  he  must  show  a  valid 
transfer.' 

b.  Issue  and  Trial  —  The  issue  is  Title.  —  The  claimant  cannot 
take  advantage  of  errors  in  the  proceedings  against  the  defendant 
or  garnishee.^    The  issue  is  title  in  the  claimant  vel  non,^  which 


1.  Smith  V.  Barclay,  54  Minn.  47; 
Leslie  v.  Godfrey,  55  Minn.  231;  Car- 
penter z/.  McClure,  37  Vt.  127;  Russell 
V.  Thayer,  30  Vt.  525.  Compare  Ma- 
honey  V.  McLean,  28  Minn.  63. 

Where,  as  in  Minnesota,  the  first 
pleading  is  filed  by  the  claimant,  the 
pleading  of  the  plaintiff  takes  the  form 
of  an  answer.  It  is.  therefore,  not 
necessary  for  the  plaintiff  to  allege 
what  has  been  already  alleged  or  ap- 
pears in  the  action  —  that  he  is  a  cred- 
itor of  the  defendant,  etc.  Smith  v. 
Barclay,  54  Minn.  47. 

What  Plaintiff  may  Prove. —  Under  a 
simple  issue  of  ownership,  any  facts 
tending  to  show  the  invalidity  as  to 
him  of  a  transfer  from  the  defendant 
to  the  claimant  may  be  offered  in  evi- 
dence by  the  plaintiff.  Smith  v.  Bar- 
clay, 54  Minn.  47. 

Motion  to  Expunge  must  be  Made  be- 
fore Issue  Joined.  —  A  motion  to  strike 
out  a  claim  to  the  fund  garnished  on 
the  ground  that  it  is  not  legally  suffi- 
cient, and  not  in  accordance  with 
statutory  requirements,  cannot  be 
made  after  issue  joined,  and  after 
plaintiff  has  introduced  his  evidence. 
Larey  v.  Baker,  85  Ga.  687. 

2.  Clark  v.  Few,  62  Ala."  243;  Rey- 
nolds V.  Collins,  78  Ala.  98;  Scott  v. 
Stallsworth,  12  Ala.  25;  Poole  v.  Car- 
hart,  71  Iowa  37;  National  Bank  v. 
Chase,  71  Iowa  120;  Donnelly  v. 
O'Connor,  22  Minn.  309;  North  Star 
Boot,  etc.,  Co.  V.  Ladd,  32  Minn.  381; 
Smith  V.  Barclay,  54  Minn.  47;  Corn- 
ish V.  Russell,  32  Neb.  403;  Wynne  v. 
State  Nat.  Bank,  82  Tex.  378. 

But  see  Bassett  7>.  Garthwaite,  22 
Tex.  230,  in  which  it  was  held  that 
where  the  interveners  come  into  court 
and  assert  their  property  in  a  note  and 
present  it  to  the  court,  the  presump- 
tion of  law  is  that  the  note  came  into 
their  hands  before  its  maturity;  and  it 
is    incumbent    upon    the   plaintiffs   to 


show  that  the  note  did  not  pass  into 
the  hands  of  the  interveners  before  its 
maturity,  but  that  it  was,  in  fact,  the 
property  of  the  defendant  (a  judgment 
debtor)  at  the  time  of  the  service  of 
the  Writ  of  garnishment.  Upon  the 
same  point  see  Horn"?/.  Booth,  22  111. 
App.  385. 

Assertion  in  Bond  Not  Sufficient  Tray- 
erse.  —  The  mere  assertion  in  the  bond 
filed  by  the  claimant  that  the  title  to 
the  property  is  in  him  is  not  a  suffi- 
cient traverse  of  the  plaintiff's  answer, 
which  at  the  time  may  not  even  be 
filed.     Small  v.  Mendel,  96  Ga.  532. 

3.  Scott  V.  Stallsworth,  12  Ala.  25; 
Camp  V.  Hatter,  11  Ala.  151. 

4.  Blackman  v.  Smith,  8  Ala.  203; 
Clark  V.  Few,  62  Ala.  243;  Reynolds 
V.  Collins,  78  Ala.  94;  Clark  v.  Gard- 
ner, 123  Mass.  358. 

5.  Dalton  v.  Dalton,  48  Me.  42, 
where  it  was  held  that  the  claimant 
should  be  admitted  as  a  party,  and 
upon  the  issue  made  up  there  should 
be  a  finding,  not  Whether  the  trustees 
were  chargeable,  but  whether  the 
funds  belonged  to  the  claimant.  See 
also  Boylen  v.  Young,  6  Allen  (Mass.) 
582;  Blackman  v.  Smith,  8  Ala.  203; 
Peck  V.  Stratton,  118  Mass.  406;  Moors 
V.  Goddard,  147  Mass.  287. 

Plaintiff  May  Take  Issue  on  Validity 
of  Assignment.  —  An  issue  is  properly 
framed  by  the  plaintiff's  alleging  the 
invalidity  of  the  assignment  or  trans- 
fer disclosed  in  the  garnishee's  answer 
and  an  answer  thereto  by  the  claimant. 
Goodwin  v.  Brooks,  6  Ala.  836.  But 
see  Moore  v.  Jones,  13  Ala.  296. 

Court  Cannot  of  Its  Own  Motion  Direct 
an  Issue.  —  A  transferee  or  assignee, 
having  been  duly  summoned,  has  the 
right  to  contest  with  the  plaintiff  or 
not,  as  he  wishes.  If  he  does  not  con- 
test, the  court  may  enter  his  default, 
but  cannot  direct  an  issue  to  be  made 
and   thus   burden    the   assignee    with 
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is  tried  as  in  other  actions.* 

5.  Judgment  —  Successful  Plaintiff.  —  Where  a  claimant  appears  and 
contests  his  claim  successfully,  the  judgment  should  be  that  the 
property  be  relieved  from  garnishment,*  and  that  the  claimant 
recover  his  costs.' 

Unsuccessful  Claimant. —  If,  on  the  Other  hand,  the  claimant  fails  to 
establish  his  claim,  judgment  may  generally  be  rendered  against 
him  for  costs.*  A  money  judgment,  however,  cannot  be  entered 
against  a  claimant  who  fails  to  appear.* 

XH  Subsequent  Pleadings  —  1.  Insufficient  Answer.  —  The 
garnishee  having  put  in  his  answer,  the  plaintiff  must  either  except 


costs  when  he  makes  no  claim  to  the 
subject-matter  of  the  garnishment. 
Evans  v.  Norman,  14  Ala.  662. 

1.  Leslie  v.  Godfrey,  55  Minn.  231; 
Smith  V.  Barclay.  54  Minn.  47. 

Plaintiff  Entitled  to  Open  Argument.  — 
The  plaintiff  in  the  garnishment  is  the 
actor  in  the  trial  of  the  issue  between 
him  and  the  claimant,  and  is  entitled 
to  open  and  close  the  argument,  and 
this  although  the  issue  is  framed  so 
that  the  burden  of  proving  the  validity 
of  the  transfer  is  cast  upon  the  claim- 
ant.    Grady  v.  Hammond,  21  Ala.  427. 

2.  Carpenter  v.  McClure,  37  Vt.  127; 
Hewitt  V.  Follett,  51  Wis.  272;  Port 
Huron  First  Nat.  Bank  v.  Mellen,  45 
Mich.  413. 

Damages  Cannot  be  Assessed.  —  The 
only  issue  referred  to  the  jury  in  a 
contest  between  a  claimant  and  an  at- 
taching creditor  is  the  "  light  "  to  the 
debt  of  the  garnishee.  "  It  is  no  part 
of  their  duty  to  assess  the  damages. 
When  they  have  pronounced  in  whom 
is  the  'right  '  to  the  debt,  the  court 
renders  judgment  in  favor  of  the 
successful  party."  Tupper  t/.  Cassell, 
45  Miss.  352. 

Judgment  for  a  Part  of  the  Property 
Claimed.  —  Where  the  assignment  of  a 
fund,  afterwards  garnished,  was  made 
as  security  for  debts  to  be  contracted, 
and  the  debts  contracted  were  less  than 
the  amount  of  the  fund  garnished, 
judgment  should  be  for  the  plaintiff 
for  so  much  of  the  fund  as  the  claim- 
ant had  not  established  title  to,  and  in 
favor  of  the  claimant  for  only  such 
portion  as  to  which  he  had  proved  his 
claim.     Whalen  v.  McMahon,  16  Colo. 

373- 

3.  Mahoney  v.  McLean,  28  Minn.  63; 
Kirby  v.  Corning,  54  Wis.  599;  Hewitt 
V.  Follett,  51  Wis.  272;  Lackett  v. 
Rumbaugh,  45   Fed.   Rep.  39;  Tupper 


V.  Cassell,  45  Miss.  352;  Littlewolf 
River  Imp.  Co.  v.  Jackson,  66  Wis.  49; 
Seals  V.  Holloway,  77  Ala.  344. 

Claimant  Partially  Successful.  —  The 
claimant  is  entitled  to  costs  against  the 
plaintiff  although  he  had  established 
his  claim  to  a  part  only  of  the  funds. 
Kirby  v.  Corning,  54  Wis.  599. 

Judgment  for  Costs  Is  Against  Plaintiff. 
—  When  the  claimant  is  entitled  to  re- 
cover his  costs,  he  obtains  a  judgment 
against  the  plaintiff,  not  against  the 
garnishee.  Tupper  t^.  Cassell,  45  Miss. 
352;  Little  Wolf  River  Imp.  Co.  v. 
Jackson,  66  Wis.  49. 

4.  Seals  v.  Holloway,  77  Ala.  344; 
Peabody  v.  Maguire,  79  Me.  572. 

But  where  the  statute  provides  that 
"  such  judgment  shall  be  rendered  be- 
tween the  parties  as  shall  be  just,"  it 
does  not  mean  that  the  bare  fact  that 
one  not  a  party  to  the  record  claims  to 
be  an  assignee  of  the  indebtedness 
shall  not  only  conclude  his  right  to  re- 
cover the  fund  from  the  garnishee,  but 
shall  also  make  him  answ^erable  in  a 
money  judgment  to  the  proper  plaintiff 
for  funds  not  in  his  hands,  and  to 
which  the  proceedings  show  him  not 
to  be  entitled.  Pecard  v.  Home,  91 
Mich.  346. 

6.  Evans  v.  Norman,  14  Ala.  666, 
where  it  was  held,  under  a  statute  de- 
claring that  if  two  notices  to  the  assignee 
or  transferee  be  returned  "  not  found  " 
the  court  "  shall  proceed  to  render 
such  judgment  as  is  right  in  the  mat- 
ter," that  a  claimant  who  had  been 
suggested  by  the  garnishee  might  elect 
to  remain  out  of  court,  but  that  if  he 
did,  the  court  could  only  enter  a  de- 
fault; it  could  not  inero  motu  direct  an 
issue  to  be  made,  and  upon  a  verdict 
found  against  the  transferee  cause  a 
judgment  to  be  entered  against  him  for 
costs.,   Evans  v.  Norman,  14  Ala.  666. 
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to  it  or  deny  the  allegation,  or  it  will  be  taken  as  true.*  If  he 
deems  the  answer  irregular  or  insufficent,  he  should  proceed,  as 
the  statute  directs,  to  make  exception  thereto.*  In  some  states 
the  proper  mode  of  procedure  is  by  a  motion  to  strike  out  the 
answer,  or  for  a  judgment  on  the  answer,'  while  in  others  it  is  a 


1.  Alabama. —  Robinson  v.    Rapelye, 

2  Stew.  (Ala.)  86;  Hurst  v.  Home  Pro- 
tection F.  Ins.  Co.,  8i  Ala.  174;  White 
V.  Kahn,  103  Ala.  308;  White  v.  Ho- 
bart,  90  Ala.  368;  Jones  v.  Howell,  16 
Ala.  695;  Ferine  v.  George,  5  Ala.  641. 

Arkansas.  —  Martin  v.  Foreman,  18 
Ark.  249;  Britt  v.  Bradshaw,  18  Ark. 
530;  Mason  v.  McCampbell,  2  Ark.  506. 

Colorado.  —  Denver,  etc.,  R.  Co.  v. 
Smeeton,  2  Colo.  App.  126. 

Idaho.  —  Lindenthal  v.  Burke,  2 
Idaho  535. 

Illincds.  —  Truitt  v.  Griffin,  61  111.  26; 
Illinois  Cent.  R.  Co.  v.  Cobb,  48  111. 
402;  McCoy  V.  Williams,  6  111.  584; 
Meadowcroft  v.  Agnew,  89  111.  469; 
Pierce  v.  Carleton,  12  111.  358;  Cairo, 
etc.,  R.  Co.  V.  Killenberg,  82  111.  295; 
Choate  y.  Blackford,  26  111.  App.  656; 
Horn  V.  Booth,  22  111.  App.  385;  Ma- 
nowsky  v.  Conroy,  33  111.  App.  141; 
Laschear  v.  White,  88  111.  43;  Chicago, 
etc.,  R.  Co.  V.  Blagden,  33  111.  App.  254. 

Indiana. — Wiles  v.  Lee,  4  Ind. 
App.  579. 

Iowa.  —  Bean  v.  Barney,  10  Iowa 
498;  Meeker  v.  Sanders,  6  Iowa  61; 
Goddard  v.  Guittar,  80  Iowa  129;  Bebb 
V.  Preston,  I  Iowa  460;  Morse  z>.  Mar- 
shall, 22  Iowa  290. 

Kansas.  —  Reese  v.  Piatt,  4  Kan. 
App.  801. 

Kentucky.  —  Wilder  v.  Shea,  13  Bush 
Ky.)  128. 

Louisiana.  —  Henry  v.  Bew,  43  La. 
Ann.  476;  Flash  v.  Norris,  27  La.  Ann, 
93;  Barnes  v.  Wayland,  14  La.  Ann. 
803;  Helme  %'.  Pollard,  14  La.  Ann.  304; 
Oakey  v.  Mississippi,  etc.,  R.  Co., 
13  La.  570;  Blanchard  v.  Vargas,  18 
La.  486;  Coleman  v.  Fennimore,  16  La. 
Ann.  253. 

Maine.  —  Hamilton  v.  Hill,  86  Me. 
137;  Stedman  v.  Vickery,  42  Me.  132; 
Plummer  v.  Rundlett,  42  Me.  365. 

Massachusetts.  —  Fay  v.  Sears,  III 
Mass.  154;  Phillips  v.  Meagher,  166 
Mass.  152. 

Michigan.  —  Maynards  v.  Cornwell, 

3  Mich.  309;  Sexton  v.  Amos,  39  Mich. 
695. 

Minnesota.  —  Wildner  v.  Ferguson, 
42  Minn.  112;  Vanderhoof  r'.  Holloway, 
41  Minn.  498. 


Mississippi.  —  Smith  v.  Bruner,  23 
Miss.  508;  Williams  v.  Jones,  42  Miss. 
270. 

Missouri.  —  Bell  v.  Strow,  59  Mo. 
118;  Davis  V.  Knapp,  8  Mo.  657;  Ronan 
V.  Dewes,  17  Mo.  App.  306;  Reinhart 
V.  Empire  Soap  Co.,  33  Mo.  App.  24; 
Stevens  v.  Gwathmey,  9  Mo. 636. 

New  Hampshire.  —  Sise  v.  Drew,  r8 
N.  H.  409;  Burnham  v.  Dunn,  35  N. 
H.  55.6. 

New  Mexico.  —  Perea  v.  Colorado 
Nat.  Bank,  6  N.  Mex.  i. 

Texas. — McRee  v.  Brown,  45  Tex.  503. 

Wisconsin.  —  Davis  v.  Pawlette,  3 
Wis.  300. 

United  States.  —  Lackett  v.  Rum- 
baugh,  45  Fed.  Rep.  27;  Mason  v. 
Beebee,  44  Fed.  Rep.  556. 

Plaintiff  must  Proceed  within  Proper 
Time.  —  The  answer  must  be  excepted 
to  or  denied  within  the  time  allowed 
by  statute,  otherwise  it  will  be  taken 
to  be  true.     Bell  v.  Strow,  59  Mo.  118. 

Answer  Conclusive.  —  In  Massachusetts 
it  is  provided  by  statute  (Pub.  Stat.  c. 
i83i  §  17).  that  "  the  answers  and  state- 
ments sworn  to  by  a  trustee  shall  be 
considered  as  true  in  deciding  how  far 
he  is  chargeable,  but  either  party  may 
allege  and  prove  any  facts,  not  stated 
nor  denied  by  the  trustee,  that  may  be 
material  in  deciding  that  question." 
Phillips  V.  Meagher,  166  Mass.  152; 
Gouch  V.  Tolman,  10  Cush.  (Mass.) 
104;  Bostwick  V.  Bass,  99  Mass.  469; 
Stillings  V.  Young,  161  Mass.  287. 

2.  Vanderhoof  v.  Holloway,  41  Minn. 
499;  Grauer  v.  Watson,  3  Pa.  Dist. 
Rep.  641;  Hemming  w.  Zimmerschilte, 
4  Tex.  159;  Montague  First  Nat.  Bank 
V.  Robertson,  3  Tex.  Civ.  App.  150; 
Boren  v.  Billington,  82  Tex.  137. 

Statutory  Authority  Not  Essential  to 
Further  Disclosure.  —  Without  express 
statutory  authority  the  court  may, 
upon  application,  compel  the  garnishee 
to  make  his  answer  more  specific  by 
filing  a  copy  of  a  contract  referred  to 
and  set  up  as  a  defense.  Lusk  v.  Gal- 
loway, 52  Wis.  164. 

3.  Scales  r.  Swan,  9  Port.  (Ala.)  163; 
Mims  r.  Parker,  i  Ala.  421;  White  r. 
Kahn,  103  Ala.  308;  Brainerd  7'.  Sim- 
mons, 58  Iowa  466. 
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very  frequent  practice  to  file  a  petition  for  a  further  disclosure.* 
2.  Denial  of  Truth  of  Answer  —  issue  as  in  other  Proceedings.  —  If 
the  plaintiff  denies  the  truth  of  the  garnishee's  answer,  he 
may  in,  some  states,  take  issue  thereon  as  in  other  proceed- 
ings.* In  others  he  must  file  an  affidavit  that  he  believes  the 
garnishee's  answer  untrue,'  and  the  court  will  direct»issues  to  be 


Insufficient  Answer  must  be  Excepted 
To.  —  If  the  answer  of  the  garnishee  is 
deemed  insufficient  it  must  be  ex- 
cepted to,  and  leave  given  to  amend; 
it  cannot  be  stricken  out  on  motion, 
nor  can  judgment  be  rendered  on  the 
ground  of  insufficiency  until  exceptions 
have  been  filed  and  the  garnishee  has 
failed  to  amend.  Burrus  v.  Moore,  63 
Ga.  408. 

Bule  for  Want  of  Sufficient  Answer.  — 
It  is  a  correct  practice  to  lay  a  rule  on 
the  garnishee  to  show  cause  why  judg- 
ment should  not  be  rendered  against 
him  for  want  of  a  sufficient  answer. 
Henwood  v.  American  Legion  of 
Honor,  2  Pa.  Dist.  Rep.  170. 

Demurrer.  —  It  is  not  necessary,  to 
test  the  legal  sufficiency  of  the  answer 
of  a  garnishee,  to  demur  to  it;  a  motion 
for  judgment  on  the  answer  is  suffi- 
cient.    Beer  v.  Hooper,  32  Miss.  246. 

But  a  demurrer  may  be  filed.  Illi- 
nois Cent.  R.  Co.  z'.  Cobb,  48  111.  402. 

1.  See  supra,  X.  8.  Further  Dis- 
closure. 

2.  Bebb  v,  Preston,  i  Iowa  460; 
Fearey  v.  Cummings,  41  Mich.  376. 

Special  Issues.  —  The  plaintiff  may 
have  special  issues  framed  by  the 
court,  the  general  form  of  which  is 
whether  at  the  time  of  service  the  sup- 
posed trustee  had  any  goods,  etc.,  of 
the  principal  debtor,  in  his  posses- 
sion. The  issue  whether  the  trus- 
tee "  is  chargeable  "  is  good  after  ver- 
dict.    Hills  V.  Smith,  19  N.  H.  381. 

Court  may  Submit  Truthfulness  to  Jury. 
—  1 1  has  been  held  that  upon  sugges- 
tion by  the  plaintiff  that  the  garnishee 
had  not  truthfully  disclosed,  the  court 
might  impanel  a  jury  and  try  the  ques- 
tion without  the  formality  of  pleading. 
Lanham  v.  Lanham,  30  W.  Va.  222; 
McCoy  V.  Williams,  t  111.  584.  See 
also  Howe  v.  Hyer,  36  Fla.  12. 

Beplication  most  Deny  Truth  of  An- 
swer. —  A  paper  filed  as  a  replication, 
but  which  fails  to  deny  the  truth  of 
the  answer,  puts  nothing  in  issue  and 
cannot  be  considered  as  a  replication. 
Such  a  paper  will  be  disregarded  and 
the   answer   taken   as  true.     Although 


the  omission  to  insert  a  denial  is  due 
to  inadvertence,  the  court  will  not,  upon 
mere  conjecture,  undertake  to  supply 
it.     Truitt  V.  Griffin,  Ci  111.  30. 

Here  Denial  of  Truth  of  Answer  Suffi- 
cient.—  A  traverse  merely  denying  the 
truth  of  a  garnishee's  answer  is  suffi- 
cient.    Turqer  v.  Rosseau,  21  Ga.  240. 

Contra.  —  See  Lindsay  v.  Morris,  100 
Ala.  546,  in  which  it  is  held  that  plain- 
tiff must  allege  in  what  respect  the  an- 
swer is  untrue. 

Special  Beplication. —  In  Illinois,  under 
a  statute  providing  that  when  a  denial 
of  the  answer  is  filed  the  cause  shall  be 
tried  without  the  formality  of  plead- 
ing, it  is  not  necessary  for  the  plaintiff 
to  file  a  special  replication  to  matters 
set  up  specially  as  a  defense;  it  is 
sufficient  if  a  general  replication  that 
the  garnishee  has  not,  "  either  in  its 
original  or  additional  answers  filed 
herein,  truly  discovered'"'  etc.,  be  filed. 
Empire  Car-Roofing  Co.  v.  Macey,  115 
111.  390.  And  see,  as  to  early  practice, 
McCoy  V.  Williams,  6  111.  589. 

While  Formal  Pleadings  may  Not  be 
Necessary  in  reply  to  the  answer  of  a 
garnishee,  yet  if  the  plaintiff  files  a  de- 
nial of  the  garnishee's  answer,  setting 
up  the  facts  upon  which  he  bases  such 
denial,  thus  presenting  an  issue  of 
fact,  he  cannot  recover  on  grounds  not 
pleaded.  Freese  v.  Co-operative  Coal 
Co.,  67  Iowa  42. 

Vague  Traverse  Is  Bad.  —  A  traverse 
that  is  vague  and  argumentative,  and 
presents  no  issue  on  the  truth  of  the 
answer,  will  be  stricken  out.  Sanders 
V.  Miller,  60  Ga.  556.  See  also  God- 
(Jard  V.  Guittar,  80  Iowa  129. 

Garnishee  may  Defend  Against  New 
Matter  in  Answer.  —  Where  the  statute 
gives  the  garnishee  no  authority  to 
plead  to  a  reply  he  can,  without  plead- 
ing, avail  himself  of  any  defense  to 
new  matter  set  up  therein.  Jones  v. 
Langhorne,  19  Colo.  206. 

3.  Graves  v.  Cooper,  8  Ala.  811; 
Myatt  V.  Lockhart,  9  Ala.  91;  Brake  v. 
Curd  Sinton  Mfg.  Co.,  102  Ala.  339; 
Donald  v.  Nelson,  95  Ala.  114;  Cowles 
V.  Oaks,  3  Dev.  L.  (N.  Car.)  96;  Givens 
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framed  upon  such  denial.* 

3.  Supplemental  Complaint  —  A  Reqniiite  in  Some  States.  —  In  several 
states  a  plaintiff  desiring  to  contest  the  answer  of  a  garnishee 
must  file  a  paper  in  the  nature  of  a  supplemental  complaint*  or 


V.  Taylor,  6  Tex.  315;  Ellison  v.  Tut- 
tle,  26  Tex.  283;  Swearingen  v.  Wil- 
son, 2  Tex.  Civ.  App.  157. 

Immaterial  Issue.  —  Under  a  statute 
providing  that  "  the  plaintiff,  his  agent 
or  attorney,  may  controvert  the  answer 
of  the  garnishee  by  making  oath,  at  the 
term  the  answer  is  made,  that  he  be- 
lieves it  to  be  untrue,"  it  is  sufficient 
if  the  affidavit  states  that  in  the  belief 
of  the  affiant  the  answer  of  the  gar- 
nishee is  untrue;  but  if  the  affidavit 
goes  on  and  states  that  it  is  untrue  in 
that  the  garnishees  were  indebted  at  a 
certain  time,  prior  to  the  service,  the 
affidavit  is  bad,  as  it  .presents  an  imma- 
terial issue.  Donald  v.  Nelson,  95  Ala. 
114. 

Statute  to  be  Strictly  Followed.  — 
Under  a  statutory  provision  that  "  the 
plaintiff  wishing  to  controvert  the  gar- 
nishee's answer  may  do  so  by  making 
oath  that  he  believes  the  same  to  be 
incorrect,"  no  person  but  the  plaintiff 
can  make  the- oath  required.  An  oath 
made  by  the  plaintiff's  attorney  is  in- 
sufficient. Givens  v.  Taylor,  6  Tex. 
320. 

1.  Myatt  V.  Lockhart,  9  Ala.  91; 
Donald  v.  Nelson,  95  Ala.  114;  Leh- 
man V.  Hudmon,  85  Ala.  135;  Adkins 
V.  Watson,  12  Tex.  199;  Ellison  v. 
Tuttle,  26  Tex.  283;  Millar  v.  Plass,  11 
Wash.  237.  And  see  Everton  v. 
Parker,  3  Wash.*  331. 

Issues  Need  Not  be  Made  in  Writing. — 
Although  the  statute  provides  that 
issues  between  garnishee  and  plaintiff 
shall  be  made  up  in  writing,  yet  if  they 
are  made  up  orally  in  open  court  this 
is  a  waiver  of  the  right  of  either  party 
to  demand  that  they  be  in  writing. 
Birmingham  Nat.  Bank  v.  Mayer,  104 
Ala.  634. 

Issue  after  Term.  —  Under  a  statute 
providing  that  the  affidavit  of  contest 
of  a  garnishee's  answer  shall  be  filed  at 
the  same  term  as  the  answer,  and  that 
thereupon  an  issue  must  be  made  up 
under  direction  of  the  court,  the  court 
has  no  authority  to  allow  the  issue  to 
be  made  up  after  the  expiration  of  the 
term.  Lindsay  v.  Morris,  100  Ala. 
546.  Contra,  Gross  v.  Sloan,  58  111. 
App.  302. 

But  if  a  garnishee  notes  a  case  for  a 


later  term,  and  at  that  time  consents 
to  a  continuance,  he  will  not  be  heard 
to  object  that  issues  were  not  made  at 
the  same  term.  Cluett  v.  Rosenthal, 
100  Mich.  193. 

Form  of  the  Issue.  —  An  issue  will  be 
sufficient  if  it  asserts  that  the  garnishee 
is  indebted  to  the  defendant  in  the 
original  suit.  Moore  v.  Jones,  13  Ala. 
296;  Myatt  V.  Lockhart,  9  Ala.  91; 
Nesbitt  V.  Ware,  30  Ala.  68;  Thompson 
V.  Allen,  4  Stew.  &  P.  (Ala.)  184. 

Thus,  an  issue  tendered,  that  "  the 
garnishee  within  named  is  indebted  to 
the  defendant,  John  Powers,  and  was 
at  the  time  of  the  service  of  the  garnish- 
ment," was  held  sufficient.  Harrell  v. 
Whitman,  19  Ala.  135. 

Issues  Framed  Without  Petition.  —  In 
Texas  it  was  held  that  a  formal  peti- 
tion is  not  necessary  to  authorize  the 
court  to  direct  issues  to  be  framed. 
All  that  can  be  required  of  the  plain- 
tiff is  that  he  make  a  clear  statement 
of  the  grounds  on  which  he  intends  to 
charge  the  garnishee,  and  the  court 
may  direct  the  issue  to  be  made,  and 
reject  from  the  pleadings  all  immate- 
rial and  irrelevant  matter.  Adkins  v. 
Watson,  12  Tex.  200. 

2.  See  Ruby  v.  Schee,  51  Iowa 
422;  Elser  V.  Rommel,  98  Mich.  74; 
Maynards  v.  Cornwell,  3  Mich.  312; 
Mahoney  v.  McLean,  28  Minn.  63;  Van- 
derhoof  v.  Holloway,  41  Minn.  498. 

Leave  of  Court  If ust  be  Had.  —  In 
Minnesota  it  is  held  that  the  plaintiff 
must  notify  the  garnishee  and  the  de- 
fendant and  obtain  permission  of  the 
court  before  filing  a  supplemental  com- 
plaint. Such  permission  will  not  be 
granted  merely  because  the  plaintiff 
believes  that  the  garnishee  does  not 
answer  truly,  but  it  must  be  made  to 
appear  probable  to  the  court  that  the 
answer  is  untrue.  Mahoney  v.  Mc- 
Lean, 28  Minn.  65. 

Second  Summons  after  Expiration  of 
Time  for  Stay. —  In  certain  cases  the 
plaintiff  may  declare  immediately  after 
the  examination  of  the  garnishee  is 
closed,  but  before  the  time  for  staying 
the  execution  and  appeal  has  expired  a 
summons  to  show  cause  must  issue. 
After  such  time  has  expired  the  plain- 
tiff may  declare  without  formality  of  a 


845 


Volume  IX. 


The  Trial. 


GARNISHMENT. 


In  General. 


obtain  leave  of  court  to  brinf^  an  action  against  the  garnishee.* 

4.  Time  for  Pleading  to  Answer  —  WitMn  the  Term.  —  If  the  plain- 
tiff desires  to  contest  the- answer  of  a  garnishee  he  must,  in  gen- 
eral, do  so  at  the  term  at  which  the  answer  was  made,*  unless 
the  court  grants  an  extension  within  that  time.' 

Xm  The  TeIAL  —  1.  In  General  —  As  in  other  Cases.  —  The  issue 
between  the  plaintiff  and  the  garnishee  is  in  general  tried  as  in 
other  suits  at  law.**  And  where  the  issue  is  one  of  fact  the 
parties  are  entitled  to  have  it  decided  by  a  jury.* 


summons  to  show  cause.  Elser  v. 
Rommel,  98  Mich.  77. 

Supplemental  Complaint  after  Case  Sah- 
mitted.  —  The  plaintiff,  if  he  choose, 
may  rely  upon  the  garnishee's  disclos- 
ure although  he  believes  it  untrue.  But 
if  he  elect  to  submit  the  question  for 
the  determination  of  the  court  upon  the 
disclosure  of  the  garnishee,  he  cannot 
then  file  a  supplemental  complaint. 
Mahoney  v.  McLean,  28  Minn.  65. 

Supplemental  Complaint  must  Be  Spe- 
cific.—  If  the  plaintiff's  supplemental 
complaint  is  not  specific,  it  should  be 
demurred  to.  or,  more  correctly,  a  mo- 
tion should  be  filed  to  make  it  more 
specific.     Ruby  v.  Schee,  51  Iowa  422. 

1.  St.  Louis,  etc.,  R.  Co.  v.  Richter, 
48  Ark.  349;  Hartman  v.  Olvera,  51 
Cal.  503;  Exchange  Bank  v.  Gulick, 
24  Kan.  361;  Secor  v.  Witter,  39  Ohio 
St.  231;  Vaughan  v.  Furlong,  12  R.  I. 
128. 

2.  Graves  v.  Cooper,  8  Ala.  811; 
Cross  V.  Spillman,  93  Ala.  170;  Brake 
V.  Curd  Sinton  Mfg.  Co.,  102  Ala.  339; 
Consumers'  Ice  Co.  v.  Cook  Well  Co., 
71  Miss.  886;  Vincent  v.  Wellington,  18 
Wis.  159;  Cluett  V.  Rosenthal,  100 
Mich.  193. 

3.  Graves  v.  Cooper,  8  Ala.  811; 
Brake  v.  Curd  Sinton  Mfg.  Co.,  102 
Ala.  339;  Cross  v.  Spillman,  93  Ala. 
170;  Lockhart  v.  Johnson,  9  Ala.  223; 
Lindsay  v.  Morris,  100  Ala.  546;  Vin- 
cent V.  Wellington,  18  Wis.  159. 

The  Court  Has  No  Discretion  to  allow  a 
traverse  to  be  filed  at  a  subsequent 
term,  and  an  application  for  such  leave 
should  be  denied.  Consumers'  Ice 
Co.  V.  Cook  Well  Co.,  71  Miss.  886. 

Denial  for  First  Time  on  Appeal.  —  In 
garnishment  proceedings  before  a  jus- 
tice the  plaintiff,  if  he  intends  to  deny 
the  truth  of  the  garnishee's  answer, 
should  do  so  within  the  time  allowed 
by  statute.  If  he  fails  to  make  such 
denial  before  the  justice  he  is  not  en- 
titled as  a  matter  of  right  to  make  it  in 


the  Circuit  Court  on  appeal.  Black- 
stone  V.  St.  Louis,  etc.,  R.  Co.,  44  Mo. 
App.  555- 

4.  Graves  v.  Cooper,  8  Ala.  816; 
Lehman  v.  Hudmon,  85  Ala.  135;  Bebb 
V.  Preston,  i  Iowa  468;  Elwood  v. 
Crowley,  64  Iowa  70;  Dawson  v.  Iron 
Range,  etc.,  R.  Co.,  97  Mich.  33;  Beck 
V.  Cole,  16  Wis.  99;  Kelly  v.  Gibbs,  84 
Tex.  143;  Case  v.  Noyes,  16  Oregon  329. 

Illinois.  —  It  is  provided  by  statute  in 
Illinois  that  proceedings  in  garnish- 
ment shall  conform  as  nearly  as  pos- 
sible to  the  proceedings  in  the  original 
attachment.  Crandall  v.  Birge,  61  111. 
App.  234. 

Separate  Trials.  —  Except  in  cases  of  a 
joint  liability  each  of  several  garnishees 
is  entitled  to  a  separate  trial.  Farm- 
ers' Bank  v.  Brooke,  40  Md.  249. 

But  in  cases  of  execution  in  Pennsyl- 
vania the  right  of  garnishees  to  separate 
trials  is  not  absolute,  but  is  a  matter 
of  discretion  for  the  court,  subject  to  re- 
view if  unjustly  exercised.  Peterson 
V.  Sinclair,  83  Pa.  St.  250. 

6.  Alabama.  —  Lehman  v.  Hudmon, 
85  Ala.  135. 

Arkansas.  —  Walker  v.  Bradley,  2 
Ark.  578. 

California.  —  Cahoon  v.  Levy,  5  Cal. 
294. 

Connecticut.  —  Dewit  v.  Baldwin,  i 
Root  (Conn.)  138. 

Georgia.  —  Welch  v.  Alligood,  22  Ga. 
618;  Boozer  r/.  Fuller,  88  Ga.  295;  King 
V.  Carhart,  18  Ga.  650. 

Indiana.  —  Field  v.  Malone,  102  Ind. 

251. 

Iowa.  —  Kelley  v.  Andrews,  (Iowa 
1895)  62  N.  W.  Rep.  853. 

Louisiana.  —  Burke  v.  Taylor,  15  La. 
236. 

Maryland.  —  Ferrall  v.  Farnen,  67 
Smed.  &  M.  (Miss.)  371. 

Minnesota.  —  Weibler  v.  Ford,  61 
Minn.  398;  Cole  v.  Saler,  5  Minn.  468. 

Mississippi.  —  O'Brien  v.  Liddell,  10 
Md.  76. 
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2.  "Where  to  be  Tried  —  Where  Principal  Action  is  Pending. —  If  the 
garnishment  suit  is  ancillary  the  case  against  the  garnishee  must 
be  tried  in  the  court  where  the  principal  action  is  pending,*  unless 
the  case  against  the  principal  defendants  is  removed.* 

3.  When  to  be  Tried  —  Within  the  statutory  Time.  —  The  trial  of  the 
issue  in  the  garnishment  suit  must  be  had  within  the  time  pre- 
scribed by  statute,  unless  an  order  is  obtained  to  continue  the 
case,  or  the  garnishee  waives  the  delay.* 

Principal  Case  to  be  Tried  First.  —  The  case  against  the  principal 
defendant  must  generally  be  brought  to  judgment  before  the 
trial  of  the  garnishment  case  can  take  place.^ 


Pennsylvania.  —  Conshohocken  Tube 
Co.  V.  Iron  Car  Equipment  Co.,  167 
Pa.  St.  592,  36  W.  N.  C.  (Pa.)  256. 

Washington.  —  Everton  v.  Parker,  3 
Wash.  331. 

West  Virginia.  —  Seamon  v.  Berke- 
ley Bank,  4  W.  Va.  339. 

Wisconsin.  —  Delaney  v.  Hartwig,  91 
Wis.  412;  Beck  v.  Cole,  16  Wis.  95; 
Adams  v.  Filer,  7  Wis.  306. 

In  Wisconsin  the  remedy  by  garnish- 
ment to  reach  non-leviable  assets  such 
as  are  otherwise  reached  only  by 
means  of  creditors'  bills  is  purely 
equitable,  and  the  issue  is  triable  by 
the  court,  neither  party  having  the 
right  to  demand  a  jury  trial.  Lacrosse 
Nat.  Bank  v.  Wilson,  74  Wis.  391. 

Sufficiency  of  Answer  Matter  for  Court. 
—  Where  an  answer  is  contested  by  the 
plaintiff  all  issues  of  fact  should  be  re- 
ferred to  a  jury;  but  whether  or  not 
the  answer  is  sufficient  is  a  question  of 
law  which  the  court  must  decide. 
Burke  v.  Taylor,  15  La.  236. 

Oath  of  Jury.  —  "To  well  and  truly 
inquire  whether"  the  garnishee  "had 
fully  disclosed  the  debts  due  by  it  to,  or 
effects  in  its  hands  of,"  the  debtor,  "and 
also  to  ascertain  the  indebtedness,  if 
any,  of  the  former  to  the  latter  company, 
and  a  true  verdict  to  render  according 
to  the  evidence,"  is  substantially  in 
conformity  to  the  West  Virginia  statute. 
Baltimore,  etc.,  R.  Co.  v.  Wilson,  2  W, 
Va.  528. 

1.  Miller  v.  Mason,  51  Iowa  239. 
Garnishee  Has  No  Bight  of  Bemoval.  — 

The  garnishee  has  no  right  to  remove 
the  case  against  him  to  the  county  of 
his  residence.  Miller  v.  Mason,  51 
Iowa  239. 

2.  Westphal  v.  Clark,  42  Iowa  371. 
See  also  Pratt  v.  Albright,  10  Biss.  (U. 
S.)  511. 

Changing  Venue.  —  Where  the  defend- 
ant  in   the    main    action    procures    a 


change  of  venue  the  garnishment  pro- 
ceedings are  nevertheless  tried  in  the 
court  where  they  were  commenced,  un- 
less the  garnishee  also  applies  for  a 
change  of  venue.  Westphal  v.  Clark, 
42  Iowa  371. 

3.  Blake  v.  Hubbard,  45  Mich,  i; 
Kiely  v.  Bertrand,  67  Mich.  332.  But 
see  Vincent  v.  Wellington,  18  Wis.  159, 
where  it  is  said  that  since  either  party 
may  bring  on  the  trial  by  proper  no- 
tice, the  case  will  not  be  dismissed  for 
failure  of  the  plaintiff  to  bring  it  on  at 
the  next  term  after  that  at  which  judg- 
ment was  obtained  against  the  princi- 
pal   defendant. 

Garnishee  may  Waive  His  Privilege.  — 
The  garnishee,  by  noticing  the  case  for 
trial  at  a  subsequent  term,  waives  his 
right  to  demand  a  trial  at  the  same 
term  at  which  judgment  was  rendered 
against  the  principal  defendant.  Clu- 
ett  V.  Rosenthal,  100  Mich.  193. 

Contingent  Indebtedness  Cause  for  Pott* 
poning.  —  Where  the  indebtedness  gar- 
nished  is  contingent  on  a  surplus  re- 
maining from  the  sale  of  hypothe- 
cated goods,  the  proper  practice  is  to 
delay  the  trial  until  the  fact  of  indebt- 
edness is  determined.  Carter  v.  Bush, 
79  Tex.  29.  In  many  states  the  trial 
would  not  be  postponed,  but  a  condi- 
tional judgment  would  be  rendered. 
See  infra,  XIV.  yudgment  and  Verdict. 

4.  Strong  v.  HoUon,  39  Mich.  411; 
Conway  v.  Ionia  Circuit  Judge,  46 
Mich.  28;  Farrington  v.  Sexton,  43 
Mich.  454;  Moore  v.  Wayne  Circuit 
Judge,  55  Mich.  84;  Streissguth  v. 
Reigelman,  75  Wis.  212.  Contra,  Wil- 
son V.  Louisiana  Bank,  55  Ga.  98; 
Merchants',  etc.,  Bank  v.  Haiman,  80 
Ga.  624;  Capital  City  Bank  v.  Wake- 
field, 83  Iowa  46. 

Along  with  Attachment  Case.  —  The 
issue  between  the  garnishee  and  the 
plaintiff  cannot  be  tried  with  the  issue 
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xrv.  Judgment  and  Verdict  —  1.  In  General  —  Personal  judg- 
ment.—  Wherever  a  garnishee  can  be  subjected  to  a  judgment 
at  all,  a  personal  money  judgment  can  be  had  against  him  where 
he  is  found,  or  confesses  him.self,  to  be  indebted  to  the  defendant.* 

Xoit  Protect  Oarnishee.  —  The  judgment  against  the  garnishee  must 
be  so  framed  as  to  leave  him  in  a  position  no  worse  than  if  he  had 
been  proceeded  against  by  his  own  creditor,  and  must  protect 
him  from  the  claims  of  third  parties.*  So  where  the  only  issue 
in  a  garnishment  proceeding  is  whether  or  not  the  garnishee  has 
in  his  possession  personal  property  belonging  to  the  defendant, 
or  where  the  garnishee  admits  the  possession  of  personal  property 
only,  it  is  error  to  enter  either  a  general'  or  a  money  judgment 
against  him.^ 


between  the  defendant  and  plaintiff; 
the  trials  must  be  separate.  Roberts 
V.  Barry,  42  Miss.  260;  Williams  v. 
Williams,  61  Iowa  612. 

Tried  Same  Day.  —  With  the  consent 
of  the  garnishee  the  trial  may  be  pro- 
ceeded with  the  same  day  judgment  is 
rendered  against  the  defendant,  but  he 
cannot  be  forced  to  trial  within  an  un- 
reasonably short  time.  Crippen  v. 
Fletcher,  56  Mich.  386. 

1.  Longwell  v,  Hartwell,  164  Pa.  St. 
542;  Byrn  v.  Blackman,  94  Tenn.  574; 
Joseph  V.  Pyle,  2  W.  Va.  449.  See 
infra,  XIV.  4.  Amount  of  Judgment. 

2.  Rice  V.  Whitney,  12  Ohio  St.  358; 
Secor  V.  Witter,  39  Ohio  St.  218.  See 
also  Henry  v.  Wilson,  85  Iowa  60; 
Huntington  v.  Risdon,  43  Iowa  518; 
Jewell  Pure  Water  Co.  v.  Harkness,  49 
Mo.  App.  357. 

Judgment  must  Accord  with  Liability. — 
A  garnishee  whose  debt  to  the  principal 
de.fendant  is  payable  in  corporation 
notes  cannot  be  condemned  to  pay  the 
same  in  current  funds.  Judgment 
should  be  that  he  pay  in  the  notes  of 
the  corporation,  within  a  designated 
lime,  and  in  default  thereof  pay  a  cer- 
tain sum  of  money.  Marshall  v.  Grand 
Gulf  R.,  etc.,  Co.,  5  La.  Ana.  360. 

Conditional  Money  Judgment. —  A 
money  judgment  may  be  rendered,  con- 
ditioned that  it  be  discharged  on  deliv- 
ery of  the  property  in  question,  Haw- 
thorn V.  Unthank,  52  Iowa  507;  or  that 
on  failure  to  turn  over  the  property  the 
garnishee  shall  be  liable  to  general  ex- 
ecution.   Ransom  v.  Stanberry,  22  Iowa 

334- 

Mere  Bight  of  Possession  Not  Sufficient 
to  Charge  Garnishee. —  Where  a  mort- 
gagee of  chattels  is  garnished  by  a  cred- 
itor of   the    mortgagor   he    cannot   be 


charged  in  a  money  jud(,ment  for  the 
excess  of  the  value  of  the  goods  over 
the  mortgage  debt,  if  he  merely  has 
a  right  of  possession  under  his  mort- 
gage and  has  not  actual  possession  of 
the  chattels.  Fountain  v.  Smith,  70 
Iowa  282. 

Judgment  for  Goods  to  be  Delivered  in 
Future. —  Where  a  justice  finds  that  the 
garnishee  holds  property  of  the  defend- 
ant, to  be  delivered  at  a  future  date, 
judgment  should  be  that  he  deliver  the 
property  to  the  court  on  such  date  for 
the  plaintiff's  benefit,  and  on  his  failure 
to  do  so  judgment  should  go  against 
him  for  the  value.  Rasmussen  v.  Mc- 
Cabe,  43  Wis.  471. 

3.  McAndrews  v.  Owens,  5  L.  T.  N.  S. 
(Pa.)  75,  where  it  was  held  that  such  a 
judgment  would  be  stricken  out  on 
motion. 

4.  Maybin  v.  Williamson,  4  Harr. 
(Del.)  434;  Campbell  v.  Simpkins,  10 
Wash.  160;  Longwell  v.  Hartwell,  164 
Pa.  St.  542.  Contra,  Atchison  v.  Rosalip, 
4  Chand.  (Wis.)  12. 

Possession  of  Defendant's  Note. —  A  gar- 
nishee found  to  have  in  his  possession 
for  collection  a  promissory  note  belong- 
ing to  the  defendant  cannot  be  sub- 
jected to  a  personal  judgment.  Byrn 
V.  Blackman,  94  Tenn.  569.  Even  if 
the  garnishee  is  entitled  to  one-half  of 
the  note,  the  defendant  being  entitled 
only  to  the  other  half,  he  is  not  obliged 
to  turn  over  the  note  to  the  sheriff  to 
escape  liability.  Cox  v.  Russell,  44 
Iowa  556. 

Where  the  Garnishee  Refuses  to  Desig- 
nate Property. —  When  it  is  known  that, 
at  the  time  of  garnishment,  the  gar- 
nishee had  in  his  possession  property 
of  the  defendant,  and  he  refuses  to  fur- 
nish a  certificate   of  the  amount   and 
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Judgment  with  a  Stay  of  Execution.  —  If  the  garnishee's  indebtedness 
to  the  defendant  is  not  due  at  the  time  of  garnishment,  judgment 
should  be  awarded  with  a  stay  of  execution,*  or  the  judgment 
may  be  suspended  till  maturity  of  the  debts.* 

Garnishee  Not  a  Party  to  the  Suit.  —  In  those  states  in  which  the  gar- 
nishee is  not  a  party  to  the  proceedings  no  judgment  can  be 
rendered  against  him,  but  the  property  or  credits  of  the  defend- 
ant in  his  hands  may  be  condemned,  and  he  may  be  ordered  to 
deliver  them  to  the  plaintiff.'  The  general  practice  in  these 
states  is  to  treat  the  order  as  an  equitable  assignment  of  the  claim 
to  the  plaintiff,  on  which  he  may  bring  an  action  in  his  own  name 
or  in  the  name  of  the  defendant  for  his  use.* 

2.  When  to  be  Rendered  —  Subsequent  to  Judgment  in  Principal  Suit.  — 
In  garnishment  proceedings  in  aid  of  an  attachment  it  is  well  set- 
tled that  final  judgment  cannot  be  rendered  against  the  garnishee 
before  judgment  is  had  against  the  principal  defendant.* 


nature  of  the  property,  a  personal  judg- 
ment may  be  rendered  against  him  for 
the  amount  of  the  plaintiff's  claim  with 
costs,  to  be  satisfied  out  of  the  property 
of  the  defendant  if  found,  otherwise 
out  of  property  of  the  garnishee.  Car- 
ter V.  Koshland,  13  Oregon  615. 

Personal  Judgment  on  a  Befusal  to 
Answer  Interrogatories. —  In  Pennsyl- 
vania if  a  garnishee  refuses  or  neglects 
to  answer  interrogatories,  by  the  ex- 
press terms  of  the  statute  a  judgment 
is  rendered  against  him  that  he  has 
goods  of  the  defendant  sufficient  to 
satisfy  the  plaintiff's  demand,  and  ex- 
ecution may  issue  against  him  as  for 
his  own  proper  debt.  Longwell  v. 
Hartwell,  164  Pa,  St.  542. 

In  Texas  also  a  wilful  failure  or  re- 
fusal to  make  a  full  answer  will  author- 
personal  judgment   against  the 


garnishee.     Montague  First  Nat.  Bank 
V.  Robertson,  3  Tex.  Civ.  App.  150. 

1.  Gatchell  v.  Foster,  94  Ala.  625; 
White  V.  Hobart,  90  Ala.  368;  Fayette 
V.  Buckner,  i  Litt.  (Ky.)  127;  Red  v. 
Powers,  69  Miss.  242;  Adams  v.  Har- 
land,  7  W.  N.  C.  (Pa.)  129;  Kitsler  v. 
Thompson,  3  Lack.  Jur.  (Pa.)  341. 

2.  Johnes  v.  Jackson,  67  Conn.  81; 
Hobsont/.  Kelly,  87  Mich.  187. 

3.  Arkansas. —  St.  Louis,  etc.,  R.  Co. 
V.  Richter,  48  Ark.  349;  Giles  v.  Hicks. 
45  Ark.  271. 

Kansas.  —  Board  of  Education  v. 
Scoville,  13  Kan.  17;  Arthur  v.  Hale, 
6  Kan.  161. 

Kentucky.  —  Smith  v.  Gower,  3  Mete. 
(Ky.)  171;  Griswold  v.  Popham,  i  Duv. 
(Ky.)  170. 
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Nebraska.  —  Hollingsworth  v.  Fitz- 
gerald, 16  Neb.  492;  Wilson  v.  Bar- 
ney, 8  Neb.  39. 

New  York.  —  West  Side  Bank  v. 
Pugsley,  47  N.  Y.  368. 

Ohio.  —  Secor  v.  Witter,  39  Ohio  St. 
218;  Rice  V.  Whitney,  12  Ohio  St.  358. 

4.  Atlantic,  etc.,  R.  Co.  v.  Hopkins, 
94  U.  S.  II;  Penyan  v.  Berry,  52  Ark. 
130;  Giles  V.  Hicks,  45  Ark.  271;  LeRoy 
Bank  v.  Harding,  i  Kan.  App.  389; 
Linder  v.  Murdy,  37  Kan.  152;  Mull 
V.  Jones,  33  Kan.  112:  Board  of  Edu- 
cation V.  Scoville,  13  Kan.  32;  Smith  v. 
Gower,  3  Mete.  (Ky.)  171;  Griswold 
V.  Popham,  i  Duv.  (Ky.)  170;  Rice  v, 
Whitney,  12  Ohio  St.  358;  Secor  v.  Wit- 
ter, 39  Ohio  St.  218. 

6.  Alabama.  —  Lowry  v.  Clements, 
9  Ala.  423;  Leigh  v.  Smith,  5  Ala.  583; 
Gaines  v.  Beirne,  3  Ala.  114;  Zurcher 
V.  Magee,  2  Ala.  253;  Bostwick  v. 
Beach,  18  Ala.  80;  Case  v.  Moore  21 
Ala.  758. 

Colorado.  —  McPhee  ,  v.  Gorner.  6 
Colo.  App.  461. 

Georgia.  —  Emanuel  r.  Smith,  38  Ga. 
602;  Bryan  v.  Dean,  CjGa.  317;  Arnold 
V.  Gullatt,  68  Ga.  810;  Housmans  v. 
Heilbron,  23  Ga.  186;  Merchants'  etc.. 
Nat.  Bank  v.  Haiman,  80  Ga.  624. 

Illinois.  —  Merchant  v.  Howland,  46 
111.  App.  458. 

•  Iowa.  —  Bean  v.  Barney.  10  Iowa  498 ; 
Toll  V.  Knight,  15  Iowa  370;  Kenosha 
Stove  Co.  V.  Shedd,  82  Iowa  540;  Bat- 
tell  V.  Lowery,  46  Iowa  49;  Barton  v. 
.     Smith.  7  Iowa  85. 

Louisiana.  —  Collins     v.     Friend,    21 
La.   Ann,   7;    Rose   v.   Whaley,  14  La. 
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Notice  to  Show  Cause.  —  In  some  states  final  judgment  by  default 
cannot  be  taken  until  the  garnishee  has  been  served  Avith  notice 
to  show  cause.*  But  if  in  his  answer  he  clearly  admits  liability, 
judgment  can  be  taken  without  notice.* 


Ann.  374;  Caldwell  v.  Townsend,  5 
Martin  N.  S.  (La.)  307;  Proseus  v. 
Mason,  12  La.  16. 

Michigan.  —  Laidlaw  v.  Morrow,  44 
Mich.  547. 

Mississippi.  —  Kellogg  v.  Freeman, 
50  Miss.  127;  Erwin  I'.  Heath,  50  Miss. 
795;  Roberts  v.  Barry,  42  Miss.  260; 
Metcalf  V.  Steele,  42  Miss.  511;  Man- 
del  v.  McClure.  14  Smed.  &  M.  (Miss.) 
II;  Matheny  v.  Galloway,  12  Smed.  & 
M.  (Miss.)  475. 

Missouri.  —  Miller  v.  Anderson.  19 
Mo.  App.  71;  Martin  v.  Chicago,  etc., 
R.  Co.,  50  Mo.  App.  428. 

A'fw  yersfy.  —  Brackon  v.  Ballentine, 
16  N.  J.  L.  484. 

Tennessee.  —  Cheairs  v.  Slaten,  3 
Humph.  (Tenn.)  loi;  Seawell  v.  Mur- 
phy, Cooke  (Tenn.) 478;  Nashville,  etc., 
R.  Co.  V.  Todd,  II  Heisk.  (Tenn.)  549. 

Texas. —  Sun.  Mut.  Ins.  Co.  v.  Seelig- 
son,  59  Tex.  3:  Edrington  v.  Alls- 
brooks,  21  Tex.  186;  Haggerty  v. 
Ward,  25  Tex.  144. 

Vermont.  —  Washburn  v.  New  York, 
etc.,  Min.  Co.,  41  Vt.  50. 

Virginia.  —  Withers  v.  Fuller,  30 
Gratt.  (Va.)  547;  George  v.  Blue,  3  Call 
(Va.)  455- 

IVesi  Virginia.  —  Coda  v.  Thompson, 
39  W.  Va.  67. 

Wisconsin.  —  Frisk  v.  Reigelman,  75 
Wis.  499. 

1.  Alabama.  —  Goode  v.  Holcombe, 
37  Ala.  94;  Lowry  v.  Clements,  9  Ala. 
422;  Dew  V.  State  Bank,  9  Ala.  323; 
Wood  V.  Russell,  22  Ala.  645;  Decatur, 
etc..  R.  Co.  z/.  Crass,  97  Ala.  519. 

Illinois.  —  Grace  v.  Casey-Grimshaw 
Marble  Co.,  62JII.  App.  149;  Herat  t-. 
Jackel,  59  111.  139;  Williams  v.  Van- 
metre,  19  111.  293:  Cariker  v.  Anderson, 
27  111.  358;  Rielly  V.  Prince,  37  111.  App. 
102;  Toledo,  etc.,  R.  Co.  v.  Reynolds, 
72  111.  487;  Stone  V.  Billings,  63  111. 
App.  371;  Towner  v.  George,  53  111. 
168;  Washington  Park  Club  v.  Bald- 
win, 59  111.  App.  61. 

Io7va.  —  McDonald  v.  Finney,  87 
Iowa  529;  Scamahorn  v.  Scott,  42  Iowa 
529;  Duncan  v.  Sangamo  F.  Ins.  Co., 
35  Iowa  20;  Fifield  v.  Wood,  9  Iowa 
249;  Langford  v.  Ottumwa  Water 
Power  Co.,  53  Iowa  415;  Meeker  v. 
Sanders,  6  Iowa  61. 


Michigan.  —  Iron  Cliffs  Co.  v.  La- 
hais,  52  Mich.  394. 

Neiv  Jersey.  —  Brackon  v.  Ballen- 
tine, 16  N.  J.  L.  484;  Canan  v.  Carryell, 
I  N.J.  L.  3. 

Pennsylvania.  —  Henwood  v.  Ameri- 
can Legion  of  Honor,  2  Pa.  Dist.  Rep. 
170. 

In  Maryland,  prior  to  the  Act  of  i88c, 
c.  28,  judgment  by  default  for  failure 
to  appear  could  be  entered  against  a 
garnishee  in  open  court,  subject  to 
being  stricken  out  upon  appearance  of 
the  defendant  during  the  term,  but  be- 
coming final  at  the  expiration  of  the 
term.  Under  the  present  law  the  plain- 
tiff may  take  a  final  judgment  upon 
proof  of  assets.  Laflin,  etc.,  Powder 
Co.  V.  Baltimore,  etc.,  R.  Co.,  63  Md.  78. 

In  Mississippi,  prior  to  the  Act  of  1857, 
a  judgment  nisi  had  to  be  entered,  and 
not  a  judgment  final,  for  failure  of  the 
garnishee  to  file  his  answer,  or  if  his 
answer  was  stricken  out  as  insufficient. 
Holmes  v.  Herndon,  31  Miss.  296. 

2.  Mead  v.  Doe,  18  Wis.  31;  Leigh  v. 
Smith,  5  Ala.  583;  Letondal  v.  Hugue- 
nirf,  26  Ala.  552;  Talladega  Mercantile 
Co.  V.  McDonald,  97  Ala.  508;  Chase 
V.  Foster,  9  Iowa  429. 

Admission  must  be  Unqualified.  —  Un- 
less the  garnishee's  answer  contains 
an  unqualified  admission  of  indebted- 
ness, no  judgment  can  be  taken  with- 
out notice. 

Alabama.  —  Self  v.  Kirkland,  24  Ala. 
275;  Presnall  v.  Mabry,  3  Port.  (Ala.) 
IDS;  Mimsf.  Parker,  I  Ala.  421;  Smith 
V.  Chapman,  6  Port.  (Ala.)  365. 

Iowa  — Smith  v.  Clarke,  9  Iowa  241 ; 
Church  z/.  Simpson,  25  Iowa  408. 

Louisiana.  —  Estill  v.  Goodloe,  6  La. 
Ann.  122. 

Michigan.  —  Walker  v.  Detroit,  etc., 
R.  Co.,  49  Mich.  446;  Hackley  v. 
Kanitz,  39  Mich.  398. 

Pennsylvania.  —  Conshohocken  Tube 
Co.  V.  Iron  Car  Equipment  Co.,  167  Pa. 
St.  .592;  Lancaster  County  Bank  v. 
Gross,  50  Pa.  St.  224;  Allegheny  Sav. 
Bank  v.  Meyer,  59  Pa.  St.  361;  Fergu- 
son V.  Craig,  i  W.  N.  C.  (Pa.)  153; 
Moore  v.  Moore,  34  Leg.  Int.  (Pa.)  12; 
Fithian  v.  Brooks,  i  Phila.  (Pa.)  260; 
Kerr  v.  Diehl,  4  Pa.  L.  J.  112;  Weth- 
erill  V.    Flanagan,    2     Miles  (Pa.)    243: 
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3.  The  Verdict.  — The  jury  must  find  the  specific  goods  in  the 
hands  of  the  garnishee,  or  the  amount  of  his  indebtedness  to  the 
defendant  in  the  principal  action.*  Some  authorities  go  so  far  as 
to  hold  that  the  jury  must  value  the  goods.* 

4.  Amount  of  Judgment  —  For  Sum  Certain,  —  Although  the  judg- 
ment may  be  conditional  upon  final  judgment  being  obtained 
against  the  principal  defendant,  it  must  be  absolute  as  to  amount. 
It  cannot  be  for  one  of  two  amounts,  depending  upon  the  hap- 
pening of  some  future  contingency.' 


Mullen  V.  Maguire,  lo  Phila.  (Pa.)  435; 
Kelley  v.  Tibbals,  53  Pa.  St.  408;  D^n- 
nison  Tp.  7>.  Dempsey,  4  Kulp.  (Pa.) 
377;  Henwood  v.  American  Legion  of 
Honor,  2  Pa.  Dist.  Rep.  170. 

IVisconsin.  —  Davis  v.  Pawlette,  3 
Wis.    300;  Grever   v.   Culver,  84  Wis. 

295. 

United  States.  —  Mason  v.  Beebee, 
44  Fed.  Rep.  556. 

Distinct  Admission  Unnecessary.  — 
When  the  answer  states  facts  from 
which  an  indebtedness  to  the  defendant 
must  be  inferred,  and  that  for  a  specific 
sum,  a  judgment  may  be  rendered 
against  him  although  such  answer 
contains  no  distinct  admission  of  in- 
debtedness. Mann  v.  Buford,  3  Ala. 
312;  Self  V.  Kirkland,  24  Ala.  275; 
Hurst  V.  Home  Protection  F.  Ins.  Co., 
8r  Ala.  174;  Smith  v.  Clarke,  9  Iowa 
241;  Picklerz/.  Rainey,  4  Heisk.  (Tenn.) 

335- 

In  Grever  v.  Culver,  84  Wis.  295,  it 
was  held  that  judgment  against  a  gar- 
nishee may  be  ordered  without  a  trial 
if  the  facts  stated  in  the  answer  show 
his  liability,  though  the  answer  also 
contains  a  denial  of  liability.  See  also 
White  V.  Kahn,  103  Ala.  308;  Baker 
V.  Moody,  I  Ala.  315;  Bebb  v.  Preston, 
I  Iowa  460;  Hitchcock  v.  Watson,  18 
111.  289;  Donnelly  v.  O'Connor,  22 
Minn.  309;  Farmers',  etc..  Bank  v. 
Welles,  23  Minn.  475;  Milliken  v. 
Mannheimer,  49  Minn.  521;  Cornish 
V.  Russell,  32  Neb.  397;  Ordway  v. 
Remington,  12  R.  I.  319;  Moursund  v. 
Priess,  84  Tex.  554;  Swearingen  v.  Wil- 
son, 2  Tex.  Civ.  App.  157;  Everdell  v. 
Sheboygan,  etc.,  R.  Co.,  41  Wis.  395; 
Mason  v.  Beebee,  44  Fed.  Rep.  556. 

1.  Perea  v.  Colorado  Nat.  Bank,  (N. 
Mex.  1892)  27  Pac.  Rep.  322;  Bortnaffon 
V.  Thonipson,  83  Pa.  St.  460;  Poor  v. 
Colburn,  57  Pa.  St.  415;  Hampton  v. 
Matthews,  14  Pa.  St.  105;  Crawford 
V.  Barry,  i  Binn.  (Pa.) -481;  Bethel  v. 
Linn,  63  Mich.  464. 


Thus:  "  We,  the  jury,  by  the  direc- 
tion of  the  court,  find  that  the  answer  of 
the  garnishee  is  not  true  and  that  the 
said  garnishee  has  property  in  his 
hands  belonging  to  the  defendant 
*  *  *  equal  to  the  amount  of  and 
sufficient  to  pay  the  plaintiff's  execu- 
tion," is  not  a  sufllicient  finding  of  the 
amount  of  the  garnishee's  indebted- 
ness, and  will  not  sustain  a  judgment. 
Perea  v.  Colorado  Nat.  Bank,  (N.  Mex. 
1892)  27  Pac.  Rep.  322. 

But  a  finding  that  the  garnishee  took 
possession  of  a  certain  stock  of  goods 
under  a  mortgage  void  as  to  the  credit- 
ors of  the  mortgagor,  and  purchased 
the  same  at  a  foreclosure  sale  under 
said  mortgage,  and  converted  said 
property  to  his  own  use,  and  that  the 
value  of  said  goods  was  a  certain  desig- 
nated amount,  has  been  held  sufficient. 
Citizens'  Bank  v.  Farwell,  63  Fed.  Rep. 
117. 

In  Gross  v.  Sloan,  58  111.  App.  302, 
the  following  verdict,  "  We,  the  jury, 
find  the  issues  for  the  plaintiff,  and 
assess  the  plaintiff's  damages  at  the 
sum  of  two  hundred  and  seventy-nine 
and  58-100  dollars,"  was  held  suffi- 
ciently responsive  to  the  issues  pre- 
sented by  the  interrogatories,  answer, 
and  replication. 

2.  Sherman  7/.  Barrett,  i  Rich.  L.  (S. 
Car.)  457,  and  note;  Hampton  v.  Mat- 
thews, 14  Pa.  St.  105;  Bethel  v.  Linn, 
63  Mich.  464.  The  jury  may  also  find 
the  value  of  the  goods.  Crawford  v. 
Barry,  i  Binn.  (Pa.)  481. 

3.  Battell  v.  Lowery,  46  Iowa  49. 
Only  Eeasonable  Certainty  Required.  -^ 

While  a  judgment  nisi  must  be  for  a 
sum  certain,  and  cannot  be  for  an 
amount  to  be  afterwards  ascertained 
by  judgment,  if  such  "facts  are  stated 
as  render  it  possible  for  the  exact 
amount  to  be  readily  ascertained  it 
is  sufficiently  certain.  A  judgment, 
therefore,  for  sixty-three  dollars  debt, 
twenty-six  dollars  and  sixty  cents  dam- 
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•  Should  Correspond  with  Claim.  —  The  judgment  against  the  garnishee 
should  be  only  for  the  amount  of  the  defendant's  indebtedness  to 
the  plaintiff,*  and  the  costs  of  the  principal  suit.*  It  should 
never  be  for  a  greater  amount  than  his  indebtedness  to  the 
defendant.' 

6.  Form  and  Recitals.  — The  form  of  the  judgment  and  the  reci- 
tals necessary  to  it  vary  in  the  several  states.  The  judgment 
against  the  garnishee  may  be  required  to  recite  the  fact  that  a 
judgment  has  been  rendered  against  the  defendant  proper,  and 
the  amount  thereof,"*  or  it  may  be  required  to  contain  a  provision 


age,  with  interest  thereon  from  stated 
lime,  is  good.  Drane  v.  King,  21  Ala. 
556. 

No  Judgment  When  Prior  Garnishments 
Pending.  —  Where  a  garnishee  is  liable 
in  prior  garnishments  not  then  deter- 
mined, judgment'  against  him  cannot 
be  rendered  in  favor  of  a  subsequent 
attaching  creditor,  since  the  extent  of 
his    liability    is    uncertain.     Cross   v. 

Brown,  19  R.  I. ,  33  Atl.  Rep.  147. 

It  is  proper  in  such  cases  to  deduct 
the  proceeds  of  property  previously 
attached.    Lovell  v.  Cartwright,  17  La. 

547- 

Presumption  as  to  Amotint.  —  In  certain 
cases  where  the  garnishee  refuses  to 
appear  and  answer,  or  refuses  to  desig- 
nate the  property  in  his  possession 
when  it  is  known  that  some  property 
of  the  defendant  is  in  his  possession, 
the  law  presumes  an  admission  of  a 
debt  due  equal  to  the  plaintiff's  de- 
mand. Little  V.  Nelson,  61  Miss.  672; 
Carter  v.  Koshland,  13  Oregon  615. 

1.  Carroll  v.  Milner,  93  Ala.  301; 
Timmons  v.  Johnson,  15  Iowa  23; 
Strong  V.  HoUon,  39  Mich.  411;  Carter 
V.  Koshland,  13  Oregon  615;  Joseph  v. 
Pyle,  2  W.  Va.  449;  Baltimore,  etc., 
R.  Co.  V.  Wilson,  2  W.  Va.  528;  Na- 
tional Bank  v.  Indiana  Banking  Co., 
114  111.  483;  Kern  v.  Chicago  Co-opera- 
tive Brewery  Assoc.,  140  111.  371; 
Pomcroy  v.  Rand,  157  111.  176;  Hitch- 
cock V.  Watson,  18  111.  289. 

A  judgment  for  such  excess  is  erro- 
neous but  not  void.  Bigalow  v.  Barre, 
30  Mich.  I. 

2.  Timmons  v.  Johnson,  15  Iowa  23; 
Tupper  V.  Cassell,  45  Miss.  352.  See 
in/ra,  XVII.    Costs. 

Miut  Specify  Amount  of  Costs.  —  The 
judgment  should  not  be  for  "  costs  of 
the  original  proceedings,"  but  should 
set  forth  in  numero  the  amount  of  such 
costs;  if  it  fails  to  do  this,  the  error 
may   be   corrected   by   motion  in    the 


court  below,  or  in  the  appellate  court 
if  the  record  affords  sufficient  data. 
Randolph  v.  Little,  62  Ala.  396. 

Costs  Hust  have  been  Claimed  in  Affi- 
davit.—  A  judgment  by  default  for 
judgment  debt  and  costs  in  the  suit 
against  the  principal  defendant  is  erro- 
neous if  the  affidavit  for  garnishment 
claimed  only  the  debt,  and  did  not 
mention  costs.  Carroll  v.  Milner,  93 
Ala.  301. 

3.  Burrus  v.  Moore,  63  Ga.  410;  Tal- 
bott  V.  Tarlton,  5  J.  J.  Marsh.  (Ky.)  641 ; 
Wilcox  V.  Mills,  4  Mass.  218;  Jarvis  v. 
Mitchell,  99  Mass.  530;  Little  v.  Nel- 
son, 61  Miss.  672;  Brown  v.  Silsby,  10 
N.  H.  521;  Longwell  v.  Hartwell,  164 
Pa.  St.  533;  Moursund  v.  Priess,  84 
Tex.  554. 

Excessive  Judgment  Amendable.  —  If 
the  judgment  against  the  garnishee  be 
for  an  amount  greater  than  the  judg- 
ment, interest,  and  costs  against  the 
execution  debtor,  such  judgment  may 
generally  be  amended.  Equity,  there- 
fore, has  not  jurisdiction  to  correct  or 
set  it  aside.  Alleman  v.  Kight,  19  W. 
Va.  2or. 

4.  Gatchell  v.  Foster,  94  Ala.  622; 
Whorley  v.  Memphis,  etc.,  R.  Co.,  72 
Ala.  20;  Chambers  v.  Yarnell,  37  Ala. 
400;  Faulks  V.  Heard,  31  Ala.  516; 
Case  V.  Moore,  21  Ala.  758;  Jackson  v. 
Shipman,  28  Ala.  488;  Blair  v.  Rhodes, 
5  Ala.  648;  Brake  v.  Curd  Sinton  Mfg. 
Co.,  102  Ala.  339. 

If  the  judgment  against  the  defend- 
ant is  described  in  the  garnishment  and 
admitted  by  the  garnishee,  no  reference 
thereto  is  necessary  in  the  judgment 
against  the  garnishee.  Jackson  v.  Ship- 
man,  28  Ala.  488. 

Omission  of  Amount  a  Clerical  Error.  — 
It  is  the  duty  of  the  clerk,  in  entering 
the  judgment  against  the  garnishee,  to 
recite  the  fact  and  amount  of  the  judg- 
ment against  the  defendant.  His  fail- 
ure to  do  so  is  a  clerical  error  which 
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discharging  the  garnishee  from  any  further  liability  to  the  defend- 
ant creditor  to  the  extent  of  the  judgment  rendered.* 

Mast  Conform  to  Judgment  ITiti.  —  But  whatever  recitals  may  be 
required,  the  final  judgment  against  the  garnishee  is  a  mere 
confirmation  of  the  judgment  nisi,  and  must  not  vary  from  it.* 

XV.  Execution.  —  In  those  states  where  a  judgment  proper  is 
rendered  against  the  garnishee,  the  execution  thereof  differs  in 
no  way  from  the  execution  of  any  other  judgment.  Where,  how- 
ever, it  is  the  custom  to  pass  an  order  requiring  the  garnishee  to- 
pay  the  money  of  the  defendant,  found  to  be  in  his  possession, 
into  court  or  to  the  plaintiff,  the  method  of  enforcing  the  order 
depends  upon  the  statutes  and  practice  of  the  several  states.  It 
has  generally  been  held  that  such  orders,  not  being  final,  could 
not  be  enforced  by  execution.' 

Imprisonment  for  Contempt. —  In  such  states  as  have  abolished  im- 
prisonment for  debt,  such  orders  for  the  payment  of  money  are 
not  enforceable  by  imprisonment  for  contempt.* 


can  be  corrected  by  an  order  nunc  pro 
tunc.  Whorley  v.  Memphis,  etc.,  R. 
Co.,  72  Ala.  20,  74  Ala.  ^64. 

1.  Speak  V.  Kinsey,  17  Tex.  303; 
Atcheson  v.  Smith,  3  B.  Mon.  (Ky.)  505. 

Contra.  —  The  legal  effect  of  the  gar- 
nishment is  to  discharge  the  garnishee 
to  the  extent  of  the  judgment  therein, 
and  it  is  not  necessary  that  such  satis- 
faction be  ordered  in  the  judgment 
entry.      Stadler  v.   Parmlee,   14   Iowa 

175." 

In  Illinois.  —  Judgment  should  be 
against  the  garnishee,  in  favor  of  the 
principal  defendant,  for  the  benefit  of 
such  of  the  attaching  creditors  as  are 
entitled.  Any  other  form  is  bad. 
Stahl  V.  Webster,  11  111.  511;  Hitch- 
cock V.  Watson,  18  111.  289;  Gillilan  v. 
Nixon,  26  111.  50;  Farrell  v.  Pearson, 
26  111.  463;  Rankin  v.  Simonds,  27 
111.  352;  Cariker  v.  Anderson,  27  111. 
358;  Towner  v.  George,  53  111.  168; 
Warne  v.  Kendall,  78  111.  598;  National 
Bank  v.  Indiana  Banking  Co.,  114  111. 
483;  Gibbon  ■T'.  Bryan,  3  111.  App.  298; 
Chicago,  etc.,  R.  Co.  v.  Mason,  11  111. 
App.  525. 

It  is  said  in  Home  Ins.  Co.  v.  Kirk, 
23  111.  App.  19,  that  this  form  is  not 
required  by  statute,  and  it  is  not  indis- 
pensably necessary  that  it  be  fol- 
lowed; but  this  conclusion  has  been 
reversed  in  Boddie  v.  Tudor  Boiler 
Mfg.  Co.,  51  111.  App.  302. 

2.  Dickerson  v.  Walker,  i  Ala.  48. 

3.  Atlantic,  etc.,  R.  Co.  v.  Hopkins, 
94  U.  S.  II;  Arthur  v.  Hale,  6  Kan. 
161;  Rice  V.  Whitney,  12  Ohio  St.  358. 


But  in  Nebraska,  in  proceedings  in 
garnishment  after  judgment,  an  order 
of  the  court  that  the  garnishee  pay  the 
amount  found  due  may  be  enforced 
by  execution  as  an  ordinary  judgment. 
Burlington,  etc.,  R.  Co.  v.  Chicago 
Lumber  Co.,  18  Neb.  303;  Clark  v. 
Foxworthy,  14  Neb.  241.  The  general 
rule,  however,  prevails  as  to  orders  in 
garnishment  by  way  of  attachment. 
HoUingbWorth  v.  Fitzgerald,  16  Neb. 
492. 

In  Oregon,  where  the  garnishee  has 
given  a  certificate  admitting  the  in- 
debtedness, and  it  appears  that  the  debt 
is  due  but  the  garnishee  has  not  paid 
it  on  demand,  the  sheriff  may  levy 
on  the  property  of  the  garnishee  for  the 
amount  thereof.  DeWitt  v.  Kelly,  18 
Oregon  557. 

4.  West  Side  Bank  v.  Pugsley,  47  N. 
Y.  368;  Rice  V.  Whitney,  12  Ohio  St. 
358;  Edgarton  v.  Hanna,  11  Ohio  St. 
323;  Welch  V.  Pittsburg,  etc.,  R.  Co.. 
II  Ohio  St.  569. 

In  Union  Bank  v.  Union  Bank,  6 
Ohio  St.  254,  the  court  says:  "  If  sec- 
tion 467  authorizes  the  judge  to  order 
payment  of  a  debt  or  the  delivery  of 
property,  then  section  473  authorizes 
him  to  enforce  such  order  by  imprison- 
ment. Such  summary  mode  of  en- 
forcing the  payment  of  a  debt  by 
imprisonment  would  probably  be  a  vio- 
lation of  the  constitution.  Art.  i,  §  15. 
Such,  however,  is  not  the  proper  con- 
struction of  section  467.  There  is 
a  manifest  difference  between  an 
order   to    pay   a    debt    and    an    order 
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XVI.  Gaknishment  as  a  Stay  or  Other  Proceedings  — 
1.  Generally.  —  While  garnishment  proceedings  are  pending,  no 
suit  against  the  garnishee,  for  property,  in  his  possession,  can  be 
maintained  by  a  party  to  the  proceedings.*  This  is  in  some  states 
expressly  provided  by  the  statute.*  The  garnishee  is  not,  how- 
ever, protected  by  this  rule  from  actions  against  him  by  one  who 
is  not  a  party  to  the  garnishment  suit,  and  has  not  been 
notified  and  thus  given  an  opportunity  to  defend  his  right  in  the 
garnishment  proceeding.* 


settling  the  right  of  the  judgment 
creditor  to  the  application  of  the  pro- 
ceeds of  a  debt.  The  latter  is  all  that 
was  intended  by  section  467  of  the 
code.  *  *  *  Ijt  is  unnecessary  for  us 
to  determine  whether  the  order  under 
section  467,  such  as  we  hold  to  be 
proper,  could  be  enforced  by  imprison- 
ment; perhaps  it  could  be;  and  con- 
ceding that  it  could  be,  it  is  quite 
clear  to  us  that  the  section  does  not 
authorize  a  peremptory  order  to  pay  a 
debt.  If,  however,  a  peremptory  order 
to  pay  a  debt  is  made,  it  must  be  con- 
strued as  a  mere  order  for  the  applica- 
tion of  the  debt,  when  collected,  to  the 
discharge  of  the  judgment,  and  its  pay- 
ment could  not  be  enforced  by  impris- 
onment." 

Again,  Peckham,  J.,  says:  "  These 
orders  required  the  officers  of  this  bank 
to  pay,  or  be  sent  to  jail  as  for  con- 
tempt and  there  remain  until  they 
paid.  It  is  difficult  to  believe  that  the 
legislature  has  intended  to  revive,  in 
its  most  offensive  form,  this  condemned 
remedy  of  imprisonment  for  debt." 
West  Side  Bank  v.  Pugsley,  47  N.  Y. 
372. 

Where  a  garnishee  was  commanded 
to  pay  over  certain  funds  to  the  sheriff, 
and  attachment  for  contempt  issued 
on  his  refusal  to  do  so,  it  was  held 
that  the  duty  of  the  court  was  simply 
"  to  render  a  judgment  against  the 
garnishee  for  the  amount  found  due, 
and  the  order  to  pay  the  same  into 
court  was  improper."  Brummagim  v. 
Boucher,  6  Cal.  16. 

1.  Hanselman  v.  Kegel,  60  Mich. 
540;  Grosslight  v.  Crisup,  58  Mich.  531; 
Gemberlingz/.  Spaulding,  104  Mich.  217; 
Burt  V.  Wayne  Circuit  Judge,  82  Mich. 
251;  Embree  v.  Hanna,  5  Johns.  (N.  Y.) 
loi;  Mattingly  v.  Boyd,  20  How.  (U.  S.) 
128;  Brook  V.  Smith,  i  Salk.  280. 

In  Burt  V.  Wayne  Circuit  Judge,  82 
Mich.  251,  prior  to  commencing  a  suit 
upon  a  promissory  note  in  the  Circuit 


Court,  plaintiff  was  sued  in  the  same 
court  and  defendant  was  summoned  as 
garnishee.  Defendant  thereupon  gave 
notice  of  the  garnishment  proceedings, 
and  plaintiff  filed  a  replication  setting 
up  that  any  judgment  he  might  re- 
cover had  been  assigned,  of  which  fact 
the  defendant  had  nptice,  and  that  any 
further  interest  in  such  judgment  was 
subject,  after  its  rendition,  to  the  claim 
of  his  attorneys  for  services.  Defend- 
ant demurred,  and  the  court  quashed 
the  replication  and  made  an  order  that 
unless  plaintiff  filed  a  bond  to  protect 
the  defendant  as  garnishee,  all  further 
proceedings  in  the  case  should  be 
stayed  to  await  the  determination  of 
the  issue  in  the  garnishment  suit. 

In  Howe  v.  Tefft,  15  R.  I.  477,  it  is 
held  that  the  omission  of  the  court  to 
charge  a  garnishee  in  his  judgment 
against  the  principal  debtor  will  not 
affect  the  garnishee's  right  to  set  up 
the  garnishment,  if  valid,  against  re- 
plevin brought  for  the  attached  per- 
sonalty. 

2.  Nash  V.  Gale,  2  Minn.  310; 
Brande  v.  Bond,  63  Wis.  140. 

Court  may  Permit  upon  Cause  Shown.  — 
In  section  2770,  Rev.  Stat,  of  Wis.,  it  is 
provided  that  no  action  by  the  defend- 
ant or  his  assignee  should  be  allowed 
against  a  garnishee,  upon  any  claim  or 
demand  liable  to  garnishment,  or  to 
recover  any  property  garnished,  until 
the  termination  of  the  garnished 
action;  but,  upon  cause  shown,  the 
court  or  judge  may,  by  an  order,  per- 
mit the  commencement  of  such  an 
action. 

3,  McAuliffe  v.  Farmer,  27  Mich.  76; 
Mason  v.  Noonan,  7  Wis.  6og. 

In  an  action  of  trover  brought  by 
B  against  C  for  the  conversion  of 
goods  which  B  had  bought  of  A,  and 
had  then  sold  to  C  on  condition  that 
payment  should  be  made  on  delivery, 
it  is  no  defense  that  C  has  been  gar- 
nished by   A's  creditors,  whether  the 
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The  garnishment  plaintiff  may,  at  the  same  time,  make  use  of 
other  remedies  to  reach  different  property  under  his  judgment.* 

2.  Effect  upon  Prior  Suits  —  a.  In  Same  Jurisdiction.  —  The 
])roper  practice,  where  the  defendant  in  an  action  is  garnished  by 
the  creditor  of  the  plaintiff  therein,  is  for  the  court,  on  applica- 
tion being  made,  to  stay  all  proceedings  before  judgment  or 
permit  the  entry  of  judgment  with  stay  of  execution  as  to  the 
judgment  or  a  part  thereof.*  The  court  may  order  such  stay  of 
the  action  either  on  a  plea  of  puis  darrein  continuance,  or  on 
motion.'     Where  the  action  has  already  proceeded  to  a  judg- 


sale  from  A  to  B  was  voidable  at  the 
instance  of  A's  creditors  or  not;  B's 
title  could  not  be  divested  or  in  any 
way  affected  by  these  garnishee  pro- 
ceedings to  which  he  was  not  a  party. 
McAuliffe  V.  Farmer,  27  Mich.  76. 

The  pendency  of  a  garnishee  suit 
against  the  maker  of  a  promissory  note 
in  attachment  against  the  payee  is  no 
defense  to  an  action  by  the  indorsee 
against  the  maker.  Mason  v.  Noonan, 
7  Wis.  6og. 

Actions  Not  Barred.  —  The  following 
actions  against  the  garnishee  are  held 
not  to  be  barred  by  the  pendency  of 
garnishment  proceedings: 

An  action  by  the  principal  defendant 
for  exempt  property  in  possession  of 
the  garnishee.  Hanselman  v.  Kegel, 
60  Mich.  540;  Ross  V.  Bourne,  14  Fed. 
Rep.  858;  McCarty  v.  Steam-Propeller 
City  of  New  Bedford,  4  Fed.  Rep.  818. 

An  action  for  the  recovery  of  prop- 
erty not  attached.  Nash  v.  Gale,  2 
Minn.  310. 

An  action  to  recover  from  the  gar- 
nishee the  excess  of  his  liability  over 
the  amount  of  the  garnishment  de- 
mand.    Paul  V.  Roney,  94  Ga.  133. 

An  action  to  recover  propei'ty  after 
the  dismissal  df  the  proceedings.  Paul 
V.  Roney,  94  Ga.  133. 

In  Traders'  Ins.  Co.  v.  Chase,  11 
Tex.  Civ.  App.  13,  it  was  provided  in 
a  policy  of  insurance  taken  out  on  a 
homestead  that,  in  case  of  garnishment 
for  any  debt,  any  suit  on  the  policy  by 
the  one  insured  should  on  application 
of  the  company  be  stayed  until  the  final 
disposition  of  the  garnishment  proceed- 
ing. Such  provision  was  held  to  be 
void. 

1.  Blake  v.  Hubbard,  45  Mich.  i. 
In  this  case  a  judgment  creditor  took 
out  a  writ  of  garnishment  and  soon 
after  levied  on  certain  lands.  The  gar- 
nishee then  made  an  issue  of  fact  to 
be    tried    at   law,  whereby,    so    far   as 


concerned  personalty,  the  question 
whether  the  assignment  was  fraudu- 
lent could  be  determined.  The  cred- 
itor afterwards  filed  a  bill  in  aid  of  his 
execution.  It  was  held  that  the  chan- 
cery suit  could  not  affect  the  validity 
of  the  garnishment  proceeding,  and 
that  a  final  decree  by  the  Supreme 
Court  in  favor  of  the  creditor  could  not 
preclude  further  investigation  at  law  as 
to  whether  he  had  not  waived  his  right 
to  complain  of  the  assignment. 

2.  Blair  v.  Hilgedick,  45  Minn.  23; 
Smith  V.  Carroll,  17  R.  I.  125. 

3.  Smith  V.  Carroll,  17  R.  I.  125. 

"  When  the  garnishee  suit  is  subse- 
quent in  point  of  time  to  that  of  the 
principal  defendant  for  the  recovery  of 
the  debt,  and  before  judgment,  it  is 
plain  to  be  seen  that  the  garnishee 
will  be  twice  made  liable  for  the  debt, 
unless  he  can  bring  these  proceedings 
before  the  court  by  ^lea  in  abatement; 
and  to  prevent  such  consequences  it  is 
his  duty  to  do  so  at  any  stage  in  the 
progress  of  the  first  suit,  before  judg- 
ment, and  at  the  first  opportunity.  It 
can  only  be  done  by  a  plea/«;V  darrein 
continuance  or  by  notice  authorized  by 
rule  106."  Grosslight  v.  Crisup,  58 
Mich.  531.  See  also  Burt  v.  Wayne 
Circuit  Judge,  82  Mich.  251. 

"  If  a  suit  is  pending,  in  the  name  of 
the  principal  debtor,  against  the  trus- 
tee as  defendant,  and  the  latter  is  sum- 
moned as  trustee,  he  may  plead  this  as 
a  temporary  bar  and  stay  the  proceed- 
ings until  the  suit  of  the  creditor 
against  him  as  trustee  is  determined." 
Trombly  v.  Clark.  13  Vt.  118.  See 
also  as  to  this  point,  Crawford  v.  Slade, 
9  Ala.  887;  McDonald  v.  Carney,  8 
Kan.  20. 

In  holding  to  this  effect  the  court,  in 
Smith  V.  Carroll,  17  R.  I.  125,  said: 
"  The  plea  *  *  *  has  the  effect 
simply  of  a  motion  for  continuance,  or 
for  a  temporary  stay  of  proceedings; 
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merit,  a  stay  of  execution  will  be  granted.* 

h.  In  Foreign  Jurisdiction.  —  A  subsequent  garnishment 
proceeding  is  no  answer,  however,  to  a  prior  action  in  another 
jurisdiction.' 

3.  Effect  upon  Subsequent  Suits  —  a.  In  Same  JURISDICTION. — 
The  fact  that  garnishment  proceedings  are  pending  does  not  con- 
stitute ground  for  a  plea  in  bar  to  a  subsequent  action  by  the 
creditor  involving  the  same  property  or  debt.'  According  to  the 
decisions  in  some  of  our  courts,  the  pendency  of  garnishment 
proceedings  constitutes  a  good  ground  for  the  abatement  or  dis- 
continuance of  the  subsequent  action  by  the  creditor,  and  a  plea 
setting  up  such  facts  in  abatement  is  proper.* 


and  when  the  two  suits  are  depending 
in  the  same  court,  the  record  in  each 
being  thus  readily  accessible  to  inspec- 
tion, we  see  no  reason  why  the  result 
intended  to  be  accomplished  by  the 
plea  cannot  be  as  well,  if  not  better, 
accomplished  by  motion." 

1.  Allen  V.  Watt,  79  III.  284.  See 
also  GriflSn  v.  Potter,  27  Mich.  166; 
Gager  v.  Watson,  11  Conn.  168;  Con- 
nor V.  Hanover  Ins.  Co.,  28  Fed.  Rep. 

549- 

2.  Whipple  V.  Robbins,  97  Mass.  107; 
American  Bank  v.  Rollins,  99  Mass. 
313;  McRee  v.  Brown,  45  Tex.  503; 
Greenwood  v.  Rector,  Hempst.  (U.  S.) 
708;  Campbell  v.  Emerson,  2  McLean, 
(U.  S.)  30.  See  also  article  Another 
Suit  Pending,  vol.  i,  p.  752. 

In  Wallace  v.  J^'Connell,  13  Pet. 
(U.  S.)  151,  an  action  was  commenced 
in  the  District  Court  of  the  United 
St&tes  for  Alabama,  and  by  proceed- 
ings subsequently  instituted  in  one  of 
the  state  courts  of  Alabama  a  defend- 
ant was  summoned  as  garnishee  of  the 
plaintiff,  whereupon  the  pendency  of 
the  garnishment  proceedings  was 
pleaded  puis  darrein  continuance  in  the 
United  States  Court,  and  a  demurrer  to 
this  plea  was  held  by  the  United  States 
Supreme  Court  to  have  been  properly 
sustained. 

8.  Near  v.  Mitchell,  23  Mich.  382; 
McKeon  v.  McDermott,  22  Cal.  667; 
Clise  V.  Freeborne,  27  Iowa  280;  Ladd 
V.  Jacobs,  64  Me.  347;  Herlow  v.  Or- 
man,  3  N.  Mex.  291;  Irvine  v.  Lum- 
bermen's Bank,  2  W.  &  S.  (Pa.)  190; 
Hicks  V.  Gleason,  20  Vt.  139. 

In  Brown  v.  Somerville,  8  Md.  444, 
it  is  held  that  while  a  pending  attach- 
ment may  be  pleaded  in  abatement  to 
a  suit  against  the  garnishee  by  the  de- 
fendant in  the  attachment,  to  consti- 


tute a  bar  to  such  suit  there  must  be 
judgment  of  condemnation  followed 
by  execution  executed,  or  payment,  or 
satisfaction. 

4.  Embree  v.  Hanna,  5  Johns.  (N.  Y.) 
loi;  Clise  v.  Freeborne,  27  Iowa  280; 
Ladd  V.  Jacobs,  64  Me.  347;  Brown  v. 
Somerville,  8  Md.  444;  Nearf.  Mitchell, 
23  Mich.  382;  Grosslight  v.  Crisup, 
58  Mich.  531;  Haselton  v.  Monroe,  18 
N.  H.  598;  Fitzgerald  v.  Caldwell,  i 
Yeates  (Pa.)  274;  Irvine  v.  Lumber- 
men's Bank,  2  W.  &  S.  (Pa.)  190;  Mars 
V.  Virginia  Home  Ins.  Co.,  17  S.  Car. 
514;  Mattingly  v.  Boyd,  20  How. 
(U.  S.)  128;  Wallace  V.  M'Connell,  13 
Pet.  (U.  S.)  150. 

In  Near  v.  Mitchell,  23  Mich.  382,  it 
is  held  that  the  rule  that  the  pendency 
of  another  suit  should  be  pleaded  in 
abatement,  and  not  in  bar,  applies 
when  such  other  suit  is  a  garnishee 
proceeding,  and  this  is  so  notwith- 
standing the  statute  providing  that 
"no  suit  shall  be  maintained  or  re- 
covery had  "  by  the  creditor  of  the 
garnishee,  for  the  money  or  effects 
involved  in  that  proceeding,  while  the 
same  is  pending. 

The  pendency  of  garnishment  pro- 
ceedings, either  in  the  same  or  in  a  for- 
eign jurisdiction,  whether  before  or 
after  judgment  therein,  if  the  same  has 
not  been  paid  by  the  garnishee,  is 
pleadable  in  abatement  only,  and  can- 
not be  set  up  in  bar  of  the  action  or 
any  part  thereof.  Irvine  v.  Lumber- 
men's Bank,  2  W.  &  S.  (Pa.)  190.  See 
also  In  re  Baldwin's  Estate,  4  Pa.  St. 
248. 

In  Pennsylvania,  under  recent  stat- 
utes, it  is  held  that  such  plea  is  receiv- 
able only  for  the  purpose  of  setting  the 
facts  upon  the  record,  and  thus  ena- 
bling the  court  so  to  frame  the  judg- 
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Oroand  for  Stay  of  Prooeedingt.  —  Many  Other  decisions,  however, 
hold  that  the  pendency  of  garnishment  proceedings  does  not 
constitute  matter  for  a  plea  in  abatement,  but  only  for  a  stay  of 
proceedings,*  and  that  the  proper  course  is  for  the  defendant  to 
set  up  the  facts  in  an  affidavit  and  move  the  court  for  a  stay 
of  proceedings  until  the  action  by  the  attaching  creditor  shall  be 
disposed  of.* 

b.  In  Foreign  Jurisdiction.  —  Garnishment  proceedings 
pending  in  another  jurisdiction  form  an  exception  to  the  general 
rule  that  lis  pendens  in  foreign  courts  cannot  be  pleaded,'  and 
such  a  plea  will  be  good  in  a  suit  against  the  garnishee  in  a  state 
other  than  the  one  in  which  the  garnishment  proceeding  is  pend- 
ing.*    The  reason  for  this  exception  is  that  any  collision  in  the 


ment  as  to  protect  the  rights  of  the 
parties,  and  does  not  have  the  effect  of 
barring  the  action.  Kase  v.  Kase,  34 
Pa.  St.  128.  See  also  Brown  v.  Scott, 
51  Pa.  St.  357- 

In  Clise  v.  Freeeborne,  27  Iowa  280, 
it  is  held  that  the  pendency  of  a  gar- 
nishment proceeding  against  the 
maker  of  a  promissory  note  does  not 
constitute  matter  for  a  plea  in  bar  to  a 
recovery  on  the  note  in  a  suit  by  an 
assignee  thereof  who  received  it  after 
due  and  after  garnishment  of  the 
maker.  Such  a  defense  may  be 
pleaded  in  abatement,  and  the  issue 
thereon  should  be  so  submitted  to  the 
jury  that  their  verdict  and  judgment 
may  be  distinguished  from  those  upon 
matter  pleaded  in  bar. 

Where  attorneys  of  an  insolvent 
have  been  sued  by  their  creditor's 
assignee  aftfer  being  garnished,  they 
should  ask  leave  to  file  a  supplemental 
disclosure  setting  up  the  alleged  assign- 
ment. They  should  also  notify  the 
plaintiffs  in  the  garnishment  proceed- 
ing to  defend  the  suit  brought  by  the 
assignee.  Where  this  is  not  done,  the 
debtor  may  plead  the  prior  garnish- 
ment in  abatement  of  the  action  by  the 
assignee.  Butler  v.  Wendell,  57  Mich. 
62.  See  also  Clise  v.  Freeborne,  27 
Iowa  280. 

1.  Crawford  v.  Slade,  9  Ala.  887; 
McFadden  v.  O'Donnell,  18  Cal.  160; 
Smith  V.  Blatchford,  2  Ind.  184;  Win- 
throp  V.  Carlton,  8  Mass.  456;  Wad- 
leigh  V.  Pillsbury,  14  N.  H.  373;  Mor- 
ton V.  Webb,  7  Vt.  123;  Lynch  v. 
Hartford  F.  Ins.  Co.,  17  Fed.  Rep.  627. 

In  Winthrop  t-.' Carlton,  8  Mass.  456, 
it  is  held  that  it  is  no  cause  to  abate  a 
writ  that  the  defendant  has  been  sued 
as  the  trustee  of  the  plaintiff,  and  that 


the  process  is  still  pending,  but  it  is 
ground  for  a  continuance  while  the 
process  is  pending. 

2.  McKeon  v.  McDermotl,  22  Cal. 
667;  McFadden  v.  O'Donnell,  18  Cal. 
160;  Pierson  v.  McCahill,  21  Cal.  129; 
Crawford  v.  Slade,  9  Ala.  887,  overrul- 
ing Crawford  v.  Clute,  7  Ala.  157;  Van 
Ness  V.  McLeod,  2  Idaho  1147;  Mc- 
Donald V.  Carney,  8  Kan.  20;  Win- 
throp V.  Carlton,  8  Mass.  456;  Wad- 
leigh  V.  Pillsbury,  14  N.  H.  373; 
Phipps  V.  Rieley,  15  Oregon  494;  Trom- 
bly  V.  Clark.  13  Vt.  118. 

In  Smith  v.  Blatchford,  2  Ind.  184, 
the  court  said:  "  Whether  the  pend- 
ency of  an  attachment  can,  in  any 
case,  be  pleaded  in  abatement  is  very 
doubtful.  That  it  cannot  is  expressly 
decided  in  Crawford  v.  Slade,  9  Ala. 
887.  According  to  that  case  a  pending 
attachment  is  a  cause  only  for  suspend- 
ing the  suit  to  which  it  is  pleaded  until 
the  attachment  is  determined." 

3.  Hatch  V.  Spofford,  22  Conn.  497; 
Stanton  v.  Embrey,  93  U.  S.  548; 
American  Bank  v.  Rollins,  99  Mass. 
313.  And  see  article  Another  Suit 
Pending,  vol.  i,  p.  765. 

4.  Irvine  v.  Lumbermen's  Bank,  2 
W.  &  S.  (Pa.)  190;  Roche  v.  Rhode 
Island  Ins.  Assoc,  2  111.  App.  360; 
American  Bank  v.  Rollins,  99  Mass. 
313;  Harvey  v.  Great  Northern  R. 
Co.,  50  Minn.  405;  Embree  v.  Hanna, 
5  Johns.  (N.  Y.)  loi;  Mattingly  v. 
Boyd,  20  How.  (U.  S.)  128.  See  also 
Baltimore,  etc.,  R.  Co.  v.  May,  25  Ohio 
St.  347;  Connor  v.  Hanover  Ins.  Co., 
28  Fed.  Rep.  549:  Yazoo,  etc.,  R.  Co. 
V.  Fulton,  71  Miss.  385. 

"  An  attachment  is  in  the  nature  of 
proceedings  in  rem,  the  res  being  the 
debt  or  other  property  attached,  and  a 
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jurisdiction  of  courts  may  oe  prevented,  and  also  that  the  gar- 
nishee may  be  protected,  since  otherwise  he  might,  though  en- 
tirely without  fault,  incur  the  risk  of  being  compelled  to  pay  the 
debt  twice.* 

XVn.  Costs — 1.  Garnishee's  Liability  For— rt.  In  General. — 
A  garnishee  who  contests  the  claim  of  a  plaintiff  assumes  the 
character  of  a  party  litigant,  and,  if  unsuccessful,  is  liable  for  costs.* 


lis  pendens  in  such  proceedings  before 
the  tribunals  of  another  jurisdiction  is 
held  to  be  a  good  plea  in  abatement  of 
a  suit."  Harvey  v.  Great  Northern  R. 
Co.,  50  Minn.  405. 

"  A  trustee  process  pending  in  one 
state  has  been  held  a  good  defense  to  a 
subsequent  action  brought  in  another 
jurisdiction  by  the  defendant  in  the 
first  suit  against  his  debtor,  the  trus- 
tee. ♦  *  *  The  doctrine  constitutes  z 
an  important  exception  to  the  ordinary 
rule  that  lis  pendens  in  a  foreign  court 
is  not  a  good  plea.  It  is  essential  to 
justice,  and  to  the  protection  of  the 
party  summoned  as  trustee,  who  might 
otherwise  be  harassed  and  imperilled 
without  any  fault  of  his  own." 
American   Bank  v.   Rollins,   99  Mass. 

313- 

1.  American  Bank  v.  Rollins,  99 
Mass.  313;  Harvey  v.  Great  Northern 
R.  Co.,  50  Minn.  405. 

In  Embree  v.  Hanna,  5  Johns.  (N. 
Y.)  101,  an  action  was  commenced  in 
Maryland,  and  the  garnishee  there 
being  subsequently  arrested  in  New 
York  by  his  creditor,  the  defendant  in 
the  suit  in  New  York  was  allowed  to 
plead  in  defense  the  garnishment  pend- 
ing in  Maryland.  In  this  case  Kent, 
C.  J.,  said:  "  The  attachment  of  the 
debt  in  the  hands  of  the  defendant 
fixed  it  there,  in  favor  of  the  attaching 
creditors;  the  defendant  could  not 
afterwards  lawfully  pay  it  over  to  the 
plaintiff.  The  attaching  creditors  ac- 
quired a  lien  upon  the  debt,  binding 
upon  the  defendant,  and  which  the 
courts  of  all  other  governments,  if  they 
recognize  such  proceedings  at  all,  can- 
not fail  to  regard.  *  *  *  if  ^e 
were  to  disallow  a  plea  in  abatement  of 
the  pending  attachment,  the  defendant 
would  be  left  without  protection,  and 
be  obliged  to  pay  the  money  twice;  for 
we  may  reasonably  presume  that  if  the 
priority  of  the  attachment  in  Maryland 
be  ascertained,  the  courts  in  that  state 
would  not  suffer  that  proceeding  to  be 
defeated  by  the  subsequent  act  of  the 
defendant  going  abroad  and    subject- 


ing  himself   to    a    suit   and   recovery 
here." 

2.  Thompson  v.  Allen,  4  Stew.  &  P. 
(Ala.)  1S4;  Prout  v.  Grout,  72  111.  456; 
Lucas  7'.  Campbell,  88  111.  447;  Hanni- 
bal, etc.,  R.  Co.  V.  Crane,  102  111.  260; 
Albert  v.  Albert,  78  Md.  346;  Chase  v. 
Manhardt,  i  Bland  (Md.)  334;  Tombs 
V.  Moore,  64  Mo.  App.  667;  Crocker  v. 
Baker,  18  Pick.  (Mass.)  413;  Strong 
Hollon,  39  Mich.  411;  Jackson  v. 
Leelanaw  Circuit  Judge,  (Mich.  1895) 
65  N.  W.  Rep.  230;  Newlin  v.  Scott,  26 
Pa.  St.  102;  Keeler  v.  Knapp,  i  Pa.  St. 
213;  Kelly  V.  Gibbs,  84  Tex.  143;  Web- 
ster Wagon  Co.  v.  Home  Ins.  Co.,  27 
W.  Va.  328;  T.  T.  Haydock  Carriage 
Co.  V.  Pier,  78  Wis.  579. 

"  A  garnishee  stands  in  all  respects 
in  a  situation  exactly  similar  to  that  of 
a  defendant  debtor.  He  may  contest 
the  claim  made  against  him,  but  if  he 
does  so  he  is  liable  to  costs."  Albert 
V.  Albert,  78  Md.  346. 

But  in  Illinois  it  is,  held  that  the  gar- 
nishee should  never  be  required  to  pay 
the  costs  out  of  his  own  means  unless 
he  resorts  to  unnecessary  litigation. 
Hannibal,  etc.,  R.  Co.  v.  Crane,  102 
111.  260. 

Snit  Improperly  Brought.  —  In  Nevada 
a  plaintiff  in  garnishment,  if  he  obtains 
judgment,  is  entitled  to  costs,  but  not  if 
he  obtains  judgment  in  a  District  Court 
for  less  than  three  hundred  dollars,  as 
he  should  have  proceeded  in  a  justice's 
court,  where  costs  would  have  been 
less.  Wearne  v.  Haynes,  13  Nev. 
105. 

In  Appellate  Court.  —  If  a  trustee  ex- 
cept and  fail  in  the  Supreme  Court  he  is 
liable  to  the  plaintiff  for  costs.  God- 
dard  v.  Collins,  25  Vt.  712. 

Garnishee  Admitting  Assets.  —  If  the 
garnishee  comes  in  and  admits  his  lia- 
bility he  cannot  be  held  personally  for 
costs,  but  they  must  be  paid  out  of  the 
fund.  Baker  v.  Lancashire  Ins.  Co., 
52  Wis.  193. 

As  Between  Plaintiff  and  Claimant.  — 
A  garnishee  is  not  liable  for  costs  aris- 
ing from  the  trial  of  an  issue  between 
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Or  if  he  is  found  to  have  sufficient  funds  of  the  defendant  in  hand 
he  will  be  required  to  pay  the  plaintiff's  claim,  with  costs.' 

Indebtedness  Larger  than  Admitted.  —  And  if,  upon  trial  of  the  garnish- 
ment suit,  the  garnishee  is  found  to  be  indebted  in  a  larger 
amount  than  admitted  in  his  answer,  he  will  be  personally  liable 
for  the  costs.* 

b.  For  Unnecessary  Litigation.  —  For  costs  incurred 
through  unnecessary  litigation  caused  by  the  garnishee'  or  his 


the  plaintiff  and  a  claimant.  Tupper 
V.  Cassell,  45  Miss.  352. 

But  if  the  necessity  for  the  claimant 
to  intervene  and  assert  his  rights  is 
caused  through  the  fault  of  the  gar- 
nishee the  latter  may  be  charged  with 
costs.  Little  Wolf  River  Imp.  Co.  v. 
Jackson,  66  Wis.  42. 

Administration  in  Insolvency.  —  If,  af- 
ter parties  have  been  served  with 
trustee  process,  the  defendant  dies,  and 
his  estate  is  decreed  lobe  administered 
upon  as  insolvent,  the  case  is  discon- 
tinued, and  neither  the  trustees  nor  the 
plaintiff  are  entitled  to  costs.  Farns- 
worth  V.  Page,  17  N.  H.  334. 

1.  Baltimore,  etc.,  R.  Co.  v.  Taylor, 
81  Ind.  24;  Williams  v.  Housel,  2 
Iowa  154;  Frederick  v.  Eascon,  40  Pa. 
St.  419;  Gracy  v.  Coates,  2  McCord  L. 
(S.  Car.)  224;  Baker  %>.  Lancashire  Ins. 
Co.,  52  Wis.  193.  See  also  Wither- 
spoon  V.  Barber,  3  Stew.  (Ala.)  335. 

Garnishee  Not  Bound  to  Make  Tender  of 
Funds  in  Hand.  —  A  garnishee  does  not 
render  himself  liable  for  costs  by  not 
tendering  or  bringing  into  court  money 
in  his  hands  liable  to  garnishment.  It 
is  only  his  privilege  to  do  so.  Ran- 
dolph V.  Heaslip,  11  Iowa  37. 

Admission  of  Possession  with  Denial  of 
Liability.  —  A  garnishee  who  admits 
possession  of  funds  belonging  to  the 
principal,  but  denies  that  they  are  sub- 
ject to  garnishment,  is  liable  for  costs 
upon  a  finding  against  him.  T.  T. 
Haydock  Carriage  Co.  v.  Pier,  78  Wis. 
579.  See  also  Tombs  v.  Moore,  2  Mo. 
App.  Rep.  1128. 

2.  Walker  v.  Wallace,  2  Dall.  (Pa.) 
113;  Webster  Wagon  Co.  v.  Home  Ins. 
Co.,  27  W.  Va.  328;  Wolcott  V.  Lena- 
wee Circuit  Judge,  (Mich.  1895)  65  N. 
W.  Rep.  286;  Conant  v.  Burns,  66  N. 
H.  99;  Newlin  v.  Scott,  26  Pa.  St.  102; 
Herring  v.  Johnson,  5  Phila.  (Pa.;  443; 
Keeler  v.  Knapp,  i  Pa.  St.  213. 

Under  a  statute  making  a  garnishee 
against  whom  judgment  is  rendered 
for  a  greater  amount  than  he  has  dis- 
closed liable  for  full  costs,  a  garnishee 


who  denies  liability  altogether  is  liable 
for  costs  if  the  judgment  is  rendered 
against  him.  Jackson  v.  Leelanaw 
Circuit  Judge,  (Mich.  1895)  65  N.  W. 
Rep.  230. 

Increase  in  Amotmt  Caused  by  Lapse  of 
Time. —  If  the  increase  in  the  amount 
for  which  the  garnishee  is  charged  is 
due  only  to  the  lapse  of  time  since  the 
taking  of  his  deposition,  he  cannot  be 
charged  with  costs.  Conant  v.  Bifrns, 
66  N.  H.  99. 

Failure  to  Show  Answer  Incomplete.  — 
"  Failure  on  the  part  of  plaintiff  to 
show  that  the  answer  of  garnishee  was 
-incomplete  will  not  defeat  the  action 
against  him  if  he  has  money  of  defend- 
ant in  attachment  in  his  possession,  but 
does  relieve  him  of  liability  for  costs." 
Cornish  v.  Russell,  32  Neb.  397. 

3.  Lucas  V.  Campbell,  88  111.  447; 
Hannibal,  etc.,  R.  Co.  v.  Crane,  102  111. 
249;  Randolph  v.  Heaslip,  11  Iowa  37; 
Hanson  v.  Butler,  48  Me.  83;  Whitney 
V.  Kelley,  67  Me.  380;  Strong  v.  Hol- 
lon,  39  Mich.  411;  Little  Wolf  River 
Imp.  Co.  V.  Jackson,  66  Wis.  42. 

Where  the  principal  defendant  gave 
an  order  on  his  debtor  (the  garnishee), 
in  favor  of  a  third  party,  which  order, 
having  been  duly  accepted,  was  dis- 
honored, after  which  dishonor  the  debt 
was  attached  and  such  third  party 
compelled  to  come  in  as  a  claimant 
and  assert  his  right  to  the  fund,  the 
garnishee  was  held  liable  for  the  costs 
incurred  by  the  garnishment  for  not 
having  paid  the  order  when  due. 
Little  Wolf  River  Imp.  Co.  v.  Jackson, 
66  Wis.  42. 

And  where  a  guardian  disclosed 
assets  in  his  hands  and  permitted  him- 
self to  be  adjudged  a  trustee,  and 
failed  to  except  to  the  adjudication, 
and  afterwards  obtained  leave  to  make 
a  further  disclosure,  and  to  a  second 
adjudication  against  him  filed  excep- 
tions which  were  sustained  on  the 
ground  that  under  the  statute  a  guard- 
ian was  not  liable  to  trustee  process, 
he  was  held  liable  for  costs  for  having 
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refusal  to  answer,'  or  through   his  fraudulent  acts,'  he  may  be 
charged. 

EMh  for  Himself.  —  Different  parties  cannot,  however,  join  in  their 
appeal,'  but  each  party  must  appeal  for  himself  in  order  to  take 
advantage  of  errors  ;  he  cannot  come  in  on  the  appeal  of  another 
party.*  Thus  the  defendant  will  not  be  allowed  to  intervene 
upon  the  appeal  of  the  garnishee,*  nor  will  an  appeal  by  the 
defendant  bring  up  the  case  as  to  the  garnishee,  so  as  to  allow 
him  to  amend  his  answer.* 


neglected  to  file  exceptions  to  the  first 
adjudication.  Hanson  v.  Butler,  48 
Me.  83. 

1.  Randolph  v.  Heaslip,  11  Iowa  37; 
Wearne  v.  Haynes,  13  Nev.  103. 

But  see  Talbott  v.  Tarlton,  5  J.  J. 
Marsh.  (Ky.)  641,  where  it  is  said  that 
a  defendant  is  not  bound  to  answer  or 
aid  k  complainant  to  establish  his  case 
unless  a  discovery  is  prayed,  and  if  the 
allegations  of  the  bill  fail  to  show  that 
the  garnishee  is  indebted  to  his  co-de- 
fendant or  has  property  belonging  to 
his  co-defendant  in  his  hands  more  than 
sufficient  to  satisfy  the  judgment,  he 
cannot  be  held  for  costs,  as  a  garnishee 
should  never  be  held  responsible  for  a 
greater  amount  than  he  has  in  his 
hands  belonging  to  the  principal  de- 
fendant. See  also  Graham  v.  Moore, 
7  B.  Mon.  (Ky.)  53. 

Costs  imposed  upon  a  garnishee  who 
refuses  to  answer  are  not  in  the  nature 
of  a  "  tax,  impost,  assessment,  or  muni- 
cipal fine."  Wearne  v.  Haynes,  13 
Nev.  103. 

Suffering  Judgment  by  Default.  —  A 
garnishee  who  makes  no  opposition  to 
the  claim  of  the  plaintiff,  and  suffers 
judgment  to  go  against  him  by  de- 
fault, is  not  chargeable  with  the  costs 
incurred  in  carrying  the  case  to  a  deci- 
sion. Johnson  v.  Delbridge,  35  Mich. 
436. 

2.  Kent  v.  Hutchins,  50  N.  H.  q2; 
Smith  V.  Brown,  43  N.  H.  44;  Hills  v. 
Smith,  28  N.  H.  369. 

May  be  Charged  with  Costs  thongh  Not 
Liable  as  Trustee.  —  If  a  garnishee  has 
been  guilty  of  fraud  he  shall  be  liable 
for  costs  though  not  chargeable  as 
trustee.  Kent  v.  Hutchins,  50  N.  H. 
92;  Smith  V.  Brown,  43  N.  H.  44. 

3.  Johnson  v.  Plimpton,  30  Vt.  420. 
In  this  case  it  was  held  that  a  joint 
action  of  audita  querela  cannot  be  main- 
tained by  a  principal  defendant  and  a 
trustee  to  vacate  the  judgments  ren- 
dered against  them   respectively  in  a 


suit  brought  by  way  of  the  trustee  pro- 
cess, when  their  grounds  of  complaint 
are  wholly  different,  and  the  judg- 
ments, if  vacated,  must  be  vacated  on 
different  grounds. 

Joinder  of  Several  Garnishees  in  One 
Writ.  —  Where  a  joint  judgment  is  ren- 
dered in  favor  of  several  garnishees, 
and  only  one  writ  of  error  is  brought 
by  plaintiff,  such  writ  of  error  will  not 
be  dismissed  on  the  ground  that  the 
case  of  each  garnishee  was  separate 
and  should  have  been  brought  up  by  a 
separate  writ  of  error.  Suiter  v. 
Brooks,  74  Ga.  401. 

4.  Atcheson  v.  Smith,  3  B.  Mon. 
(Ky.)  502;  Pupke  v.  Meador,  72  Ga. 
230. 

6.  Cowan  v.  Lowry,  7  Lea  (Tenn.) 
620.  In  this  case  it  was  held  that  where 
a  garnishee  appeals  from  a  justice's 
judgment  against  him,  it  is  error  in  the 
Circuit  Court  to  allow  the  judgment 
debtor  to  intervene  on  his  motion  as  a 
defendant  in  the  garnishment  proceed- 
ings. In  reversing  the  judgment  in 
this  case  the  court  said:  "  The  Circuit 
judge  clearly  erred  in  permitting  the 
judgment  debtor  to  intervene  in  the 
garnishment  proceedings  by  the  mode 
adopted.  The  law  authorized  him  to 
appeal  from  the  garnishment  judg- 
ments. *  *  *  And  he  had  the  right 
to  test  the  original  liability,  on  which 
the  justice's  judgment  against  him 
was  rendered,  either  by  appeal,  or  by 
the  writ  of  certiorari  in  lieu  of  an  ap- 
peal. *  *  *  The  mode  permitted 
in  this  case  is  without  any  statutory 
sanction,  and  unknown  to  the  practice 
of  the  courts.  The  judgments  rendered 
by  the  justice  are  conclusive  upon  the 
debtor,  and  there  is  no  longer  any  suit 
pending  between  him  and  the  creditor 
to  which  he  can  become  a  party  so  long 
as  he  allows  those  judgments  to  stand 
unappealed  from." 

6.  Bryant  v.  Bigelow,  9  Lea  (Tenn.) 
135.  In  this  case  the  original  debtors  ap- 
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Judgment  Affecting  Another  Party.  —  A  party  can  appeal  in  SO  far  only 
as  his  rights  or  interests  are  injuriously  affected,  and  he  cannot 
appeal  from  a  judgment  affecting  another  party  alone.  Thus 
the  defendant  cannot  appeal  from  a  judgment  affecting  the  gar- 
nishee alone,*  nor  can  he  appeal  from  a  judgment  against  a 
claimant.*    The  garnishee  can  take  no  advantage  of  an  erroneous 


pealed  to  the  Circuit  Court.but  the  gar- 
nished parties  did  not  appeal  or  make 
any  objection  to  the  judgment.  In  the 
Circuit  Court,  the  garnished  defendants 
came  in  and  asked  to  be  allowed  to 
amend  their  answer  filed  before  the 
magistrate,  and  also  to  prove,  as  wit- 
nesses, the  facts  proposed  to  be  pre- 
sented by  amendment.  This  was  prop- 
erly refused  by  the  court  on  the  ground 
that  the  garnished  parties  had  not  ap- 
pealed, therefore  the  matters  affecting 
them  were  not  before  the  court,  and 
the  judgment,  was  conclusive. 

1.  Cowan  V.  Lowry,  7  Lea  (Tenn.) 
620;  Chandler  v.  Fon  du  Lac,  56  How. 
Pr.  (N.  Y.  Supreme  Ct.)  449,  holding 
that  where  an  order  is  made  directing 
the  payment  by  a  third  person  of  money 
belonging  to  a  judgment  debtor,  the 
latter  cannot  be  heard  to  object  to  such 
order.  Kellogg  v.  Waite,  99  Mass.  501 ; 
Miere  v.  Brush,  4  111.  21 ;  Welch  v.  Pitts- 
burgh, etc.,  R.  Co.,  II  Ohio  St.  569; 
Lichtenberg  v.  Hosmer,  (Mich.  1895) 
63  N.  W.  Rep.  963;  Wachter's  Case,  i 
Walk.  (Pa.)  267. 

Contra.  —  Hurlburt  v.  Hicks,  17  Vt. 
193;  Daniels  v.  Clark,  38  Iowa  556; 
Sinard  v.  Gleason,  19  Iowa  165,  where 
the  court  said :  "  As  to  the  right  of  the 
principal  debtor  to  appeal  from  the 
judgment  against  the  garnishee,  we 
have  but  little  doubt,  the  latter  being 
a  part  and  auxiliary  to  the  main 
action." 

In  Fanning  v.  Minnesota  R.  Co., 
37  Iowa  379,  it  was  held  that  he  may 
do  this  only  where  it  is  alleged  that  the 
judgment  against  the  defendant  is  un- 
just. 

In  Hurlburt  v.  Hicks,  17  Vt.  193,  it 
was  held  that  where  one  summoned  as 
trustee  is  adjudged  trustee  by  the 
County  Court,  the  principal  debtor  in 
the  case  may  file  and  prosecute  excep- 
tions to  such  decisions.  In  this'case  tlie 
court  said:  "  The  principal  debtor  ex- 
cepts to  the  decision  of  the  county 
court;  and  it  is  objected  that,  inas- 
much as  W.,  the  trustee,  did  not  ex- 
cept to  the  decision  of  the  court  below, 
the  judgment  should  be  affirmed.     It 


appears  to  us,  however,  that  the  princi- 
pal debtor,  whose  interest  is  aflected  by 
the  proceeding,  and  who  has  been  in- 
terfered with  in  the  collection  of  his 
executions  in  the  hands  of  the  deputy 
sheriff,  may  save  any  question  arising 
on  the  disclosure  of  the  trustee,  and 
show  any  good  cause  why  his  debts 
and  contracts  should  not  be  interfered 
w^ith." 

Cannot  Take  Advantage  of  Clerical 
Errors. —  In  Carper  v.  Richards,  13 
Ohio  St.  219,  it  is  held  that  entering 
judgment  against  the  garnishee  upon 
his  answer  confessing  his  indebtedness, 
upon  his  appearance  at  the  return  of 
the  summons,  and  before  judgment 
against  the  defendant,  is  to  be  regarded 
after  judgment  as  only  a  clerical  error, 
and  no  cause  for  reversing  the  judg- 
ment so  rendered  against  the  judgment 
debtor. 

Where  Exempt  Property  is  Garnished.  — 
Where  exempt  property  is  garnished 
and  the  defendant  has  not  been  allowed 
to  claim  his  exemption,  his  r;:nedy  in 
such  case  is  by  appeal  or  certiorari. 
Crisp  V.  Fort  Wayne,  etc.,  R.  Co.,  98 
Mich.  648;  Wilson  v.  Bartholomew,  45 
Mich.  41.  See  also  Webster  v.  Lowell, 
2  Allen  (Mass.)  123;  Wigwall  v.  Union 
Coal,  etc.,  Co.,  37  Iowa  129. 

Hay  Appeal  in  Character  of  Defendant. — 
In  Webster  .7/.  Lowell,  2  Allen  (Mass.) 
123,  the  court  held  that  "  When  money 
due  to  a  defendant  is  exempt  from  at- 
tachment, as  in  a  case  like  the  present, 
or  in  case  of  a  debt  for  services  not  ex- 
ceeding twenty  dollars,  *  *  ♦  the 
defendant  himself  is  the  claimant,  and 
is  summoned  to  defend  every  part  of  the 
case  in  which  he  is  interested.  He  may 
appeal  in  his  character  of  defendant; 
and  his  appeal  carries  up  the  whole 
case.  He  may  defend  his  right  in  the 
higher  court  as  claimant,  and  contend 
that  the  goods,  effects,  and  credits  in 
the  hands  of  the  trustee  are  not  subject 
to  attachment." 

2.  Miere  v.  Brush,  4  111.  21;  McNeill 
V.  Kyle,  86  Ala.  338.  In  the  latter  case 
the  court  said:  "  The  appellant  is  not 
a  party  to  such  judgment,  has  no  right 
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judgment  against  the  principal  defendant  *  or  against  a  claimant.* 
2.  Eight  of  Garnishee  to  Costs  —  a.  In  General,  —  A  garnishee 
who  comes  in  and  answers  truly,  admitting  or  denying  his  liabil- 
ity, is  entitled  to  his  costs;'  and  if  there  are  more  than  one,  each 


to  appeal  therefrom,  and  can  complain 
of  no  errors  intervening  in  the  claim 
proceedings  or  judgment." 

1.  Schoppenhast  v.  Bollman,  2i  Ind. 
2S0;  Schwab  V.  Madison,  49  Ind.  329; 
Hanna  v.  Lauring,  10  Martin  (La.)  56S, 
13  Am.  Dec.  339;  Atcheson  v.  Smith,  3 
B.  Mon.  (Ky.)  502;  Henny  Buggy  Co. 
V.  Patt,  73  Iowa  485;  Empire  Car  Roof- 
ing Co.  V.  Macey,  115  111.  390;  Mead  v. 
Doe,  iS  Wis.  32;  Security  Loan  Assoc. 
V.  Weems,  69  Ala.  5S4. 

"  A  garnishee  has  no  right,  as 
such,  to  plead  for  the  defendant;  he 
cannot  oppose  the  plaintiff's  claim 
against  the  latter.  All  he  is  to  do  in 
court  is  to  tell  the  truth,  and  if  his  de- 
claration be  controverted,  to  support  it, 
and  prevent  any  improper  decision 
being  made,  as  far  as  his  own  interest 
is  concerned.  If  such  an  improper  de- 
cision be  made,  he  may  certainly 
bring  it  up  for  our  examination;  but 
he  cannot  step  out  from  the  parts  of 
the  record  which  concern  him,  and 
draw  our  attention  to  errors  which 
affect  the  interest  of  the  defendant;  for 
these  cannot  be  noticed  by  us  in  the 
absence  of  ^he  latter."  Martin,  J.,  in 
Hanna  v.  Lauring,  10  Martin  (La.)  568, 
13  Am.  Dec.  340. 

Errors  and  Irregularities  in  Main  Pro- 
ceeding No  Oroond  for  Appeal.  —  A  gar- 
nishee cannot  reverse  or  avoid  a  judg- 
ment on  account  of  mere  errors  or 
irregularities  in  the  proceedings  in  the 
principal  action.  They  affect  only  the 
defendant,  who  alone  can  take  advan- 
tage of  them.  Earl  v.  Matheney,  60 
Ind.  202. 

"  Where  the  defendant  is  personally 
before  the  court  the  garnishee  is  not 
in  a  condition  in  which  ii  is  compulsory 
upon  him  to  question  the  jurisdictional 
legality  of  the  proceedings,  or  their 
regularity  as  to  the  defendant.  But 
where  the  defendant  is  not  personally 
before  the  court,  the  garnishee  is  con- 
cerned, as  to  the  main  action,  only  in 
the  question  of  jurisdiction.  Where 
that  has  attached,  his  right  to  inquire 
into  or  interfere  with  such  procedure  is 
at  an  end;  for  all  that  he  is  interested 
in  is  that  the  attachment  proceedings 
against  himself  shall  protect  him  in  an- 
other suit.    That  they  will  do  so,  though 


there  be  in  them  errors  and  irregulari- 
ties for  which  the  defendant  might 
obtain  their  reversal,  there  can  be  no 
doubt.  *  *  *  He  could  not,  there- 
fore, reverse  a  judgment  against  him 
on  account  of  mere  irregularities  in  the 
main  action.  They  affect  only  the  de- 
fendant, and  it  is  for  him  to  take  ad- 
vantage of  them  or  to  inquire  into  the 
merits  as  between  himself  and  the 
plaintiff."  Hanna,  J.,  in  Schoppenhast 
V.  Bollman,  21  Ind.  280. 
Premattire  Judgment  Ground  for  Appeal. 

—  In  Atcheson  v.  Smith,  3  B.  Mon.  (Ky.) 
502,  it  was  held  that  the  garnishee  can 
appeal  on  the  ground  that  judgment 
was  rendered  prematurely  against  the 
defendant. 

2.  Alamo  Ice  Co.  v.  Yancey,  66  Tex. 
187:  Germania  Sav.  Bank  v.  Peuser, 
40  La.  Ann.  796.  In  the  latter  case  the 
garnishee  admitted  that  he  had  a 
specific  sum  in  his  hands  which  he  re- 
ceived from  the  defendant,  but  alleged 
that  he  received  and  held  it  for  his 
mother,  and  therefore,  in  answer  to  in- 
terrogatories, denied  indebtedness  to 
defendant  or  possession  of  any  prop- 
erty belonging  to  him.  The  mother 
intervened  in  the  suit  and  asserted  her 
right  to  the  fund.  On  a  traverse  of 
garnishee's  answers,  judgment  was 
rendered  against  him,  but  simply  order- 
ing him  to  deliver  the  fund  into  the 
sheriff's  hands,  there  to  abide  the  de- 
cision of  the  case.  From  this  judg- 
ment the  garnishee  alone  appealed. 
It  was  held  that  he  had  no  interest  in 
the  matter  and  claimed  none,  and  the 
judgment  correctly  maintained  the  seiz- 
ure of  the  funds  subject  to  the  rights 
of  parties  concerned. 

Appeal  from  Discharge  of  Co-gamishee. 

—  Where  the  liability  of  other  gar- 
nishees would  be  increased  by  the  dis- 
charge of  one,  they  all  have  such  in- 
terest as  to  appeal  from  the  discharge 
of  their  co-garnishee.  Creasap  v. 
Bower,  41  Iowa  210;  Germania  Sav. 
Bank  v.  Peuser,  40  La.  Ann.  796. 

3.  Rome  R.  Co.  v.  Richmond,  etc., 
R.  Co.,  60  Fed.  Rep.  43;  Darnall  v. 
Wood  82  Ga.  556;  Prout  v.  Grout,  72 
111.  456;  Randolph  v.  Heaslip,  11  Iowa 
37;  Wasson  t-.  Bowman,  117  Mass.  91; 
Hoyt  z/.  Sprague,  12  Pick.  (Mass.)  415; 
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is  entitled  to  his  separate  costs,*  unless  they  are  copartners,  and 
one  of  them  could  have  answered  for  the  firm.* 

b.  Taxation  —  (i)  How  Taxed — As  in  other  Suits.  —  A  gar- 
nishee must  have  his  costs  taxed  as  costs  in  other  cases.  He 
cannot  bring  a  separate  suit  to  recover  them.' 

(2)  Amou7it.  —  In  the  absence  of  a  statutory  provision  to  the 
contrary  a  garnishee  is  entitled  to  the  same  costs  as  a  prevailing 
party  in  other  cases.^     The  taxation  of  the  costs  is  under  the 


Crocker  v.  Baker,  18  Pick.  (Mass.)  413; 
Conant  v.  Burns,  66  N.  H.  99;  Cornish 
V.  Russell,  32  Neb.  397;  Newlin  v. 
Scott,  26  Pa.  St.  102;  Phillips  v.  Wil- 
son, I  Pin.  (Wis.)  513. 

Sight  Not  Affected  by  Dismissal  of 
Proceedings.  —  The  plaintifif  cannot,  by 
dismissing  proceedings  against  a  gar- 
nishee, deprive  him  of  his  right  to 
attorney's  fees  for  preparing  his  answer, 
after  such  expense  has  been  incurred. 
Bradley  v.  Byerley,  3  Kan.  App.  357. 

Dissolution  of  Proceedings.  —  A  gar- 
nishee who  has  answered  truly  can- 
not be  deprived  of  his  costs  by  a  disso- 
lution of  the  proceedings.  Rome  R. 
Co.  V.  Richmond,  etc.,  R.  Co.,  60  Fed. 
Rep.  43.  See  also  Duflfee  v.  Call,  123 
Mass. '318;  Brown  v.  Seymour,  i  Pick. 
(Mass.)  32. 

Discharge  for  Undue  Delay  in  Bringing 
in  Defendant.  —  If  there  is  an  undue 
delay  in  bringing  in  the  principal  de- 
fendant, the  garnishee  is  entitled  to  be 
discharged  and  to  recover  his  costs, 
and  this  notwithstanding  he  has  dis- 
closed a  liability  to  the  principal  de- 
fendant. Noble  V.  Bourke,  44  Mich.  193. 

Oamishee  Summoned  in  Wrong  Coulrt 
is  Entitled  to  Costs.  —  Where  a  statute 
provides  that  the  writ  of  garnishment 
shall  be  returnable  in  the  county  where 
the  garnishee  resides,  and  the  writ  is 
returnable  to  another,  the  garnishee  is 
entitled  to  be  discharged  and  to  re- 
cover legal  costs,  and  perhaps  compen- 
sation for  loss  of  time  and  expenses. 
Wilcox  V.  Mills,  4  Mass.  218. 

Appeal.  —  A  trustee's  right  to  costs 
is  not  lost  by  reason  of  the  judgment 
against  him  being  modified  in  the  Su- 
preme Court,  so  long  as  he  has  re- 
mained passive  and  the  removal  to  the 
higher  court  was  not  at  his  instance. 
Goddard  v.  ColUns,  25  Vt.  712. 

So  when  a  garnishee  answers,  dis- 
closing funds,  but  is  discharged  upon 
judgment  being  rendered  in  favor  of 
an  intervening  claimant,  which  judg- 
ment is  reversed  on  appeal,  he  is 
entitled    to    his    costs.      Croxford     v. 


Massachusetts    Cotton  Mills,   15   Gray 
(Mass.)  70. 

Judgment  against  Garnishee  Reversed 
on  Appeal, —  If  a  garnishee  who  is 
charged  in  the  lower  court  appeals  and 
has  the  judgment  reversed,  he  is  en- 
titled to  costs.  Lot  man  v.  Phoenix 
Ins.  Co.,  33  Mich.  65. 

1.  Page  V.  Baldwin,  29  Vt.  432. 

2.  Gerry  v.  Gerry,  10  Allen  (Mass.) 
160. 

3,  Hammond  v.  Kroff,  36  Mo.  App, 
irS. 

Costs  a  Part  of  Judgment.  —  Costs 
allowed  a  garnishee  constitute  a  part 
of  the  judgment.  Ladd  v.  Couzins,  52 
Mo.  454;  Jackson  v.  St.  Louis,  etc.,  R. 
Co.,  89  Mo.  104;  Selz  V.  Fort  Atkinson 
First  Nat.  Bank,  60  Wis.  246. 

4,  Crocker  v.  Baker,  18  Pick.  (Mass.) 
414;  Wolcott  V.  Lenawee  Circuit  Judge, 
(Mich.  1895)  65  N.  W.  Rep,  286;  Tefft 
V.  Stern,  73  Fed.  Rep.  591. 

Where  by  statute  garnishees  charged 
upon  answer  may  retain  out  of  the 
funds  in  hand  "an  amount  sufficient  to 
pay  their  reasonable  counsel  fees  and 
other  necessary  expenses,"  and  the 
statute  makes  no  provision  for  trustees 
who  are  discharged,  they  can  recover 
only  such  costs  as  are  allowed  other 
prevailing  parties.  Crocker  v.  Baker, 
18  Pick.  (Mass.)  414. 

In  Michigan  it  has  been  held  by  a 
bare  majority  of  the  court  that,  if  the 
answer  of  the  garnishee  is  contested, 
costs  are  to  be  awarded  the  successful 
party  as  in  other  suits,  and  that  the 
statutory  allowance  for  costs  of  trial 
and  attendance  and  reasonable  counsel 
fees,  etc.,  applies  only  to  uncontested 
cases.  Wolcott  v.  Lenawee  Circuit 
Judge.  (Mich.  1895)  65  N.  W.  Rep.  286; 
Tefft  V.  Stern,  73  Fed.  Rep.  591. 

Stenographer's  Fee.  —  A  stenogra- 
pher's fee  is  not  taxable  as  costs  in  a 
garnishment  proceeding.  Such  pro- 
ceeding is  not  a  "  case  "  within  the 
meaning  of  a  statute  providing  for  the 
taxation  of  stenographer's  fees  as 
costs  "in  every  case    *    *    ♦     where 
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direction  of  the  trial  court.* 

"  Seuonable  Exp«iu«t."  —  Garnishees  may 
either  by  express  provision  or  as  part 
expenses,"  recover  their  attorneys'  fees.* 

(3)   When  Taxed.  —  Costs  can  be  allowed  only    at 
at  which   judgment    is    rendered.'      A    subsequent 


under  most  statutes, 
of  their    "  reasonable 


the    term 
allowance 


an  official  stenographer  is  appointed." 
Mechanics',  etc.,  Bank  r.  Glaser,  40 
Mo.  App.  371. 

Coits  for  Preparatioa  of  Indefinite  An- 
swer. —  If  the  garnishee  does  not  in  his 
answer  confine  himself  to  a  statement 
of  facts,  but  pleads  in  reconvention  for 
damages,  and  then  becomes  a  party 
litigant,  he  is  not  entitled  to  costs  for 
preparing  his  answer.  Moursund  v. 
Priess,  84  Tex.  554. 

Statutory  Allowanoe  of  "  Legal  Costs." — 
A  statute  providing  that  garnishees 
discharged  upon  answer  shall  be 
allowed  "  legal  costs  "is  to  be  con- 
strued to  mean  the  usual  costs  taxed 
according  to  the  fee  bill,  and  not  rea- 
sonable witness  fees.  Crocker  v. 
Baker,  18  Pick.  (Mass.)  413. 

1.  White  V.  Kilgore,  78  Me.  323; 
Hawkins  v.  Graham,  128  Mass.  20; 
Kent  V.  Hutchins,  50  N.  H.  92;  Rollins 
V.  Allison,  59  Vt.  188. 

It  is  for  the  trial  court  to  determine 
what  costs  shall  be  taxed  in  favor  of  a 
garnishee  who  is  cited  to  disclose,  and 
found  not  to  be  indebted,  and  in  the 
absence  of  statutory  provision  such 
determination  is  not  reviewable  in  the 
appellate  court.  Welles  v.  Schroeder, 
67  Conn.  257. 

Allowance  of  Counsel  Fees.  —  In  most 
of  the  states  the  taxing  of  a  counsel  fee 
as  a  part  of  the  costs  is  a  matter  of 
discretion  for  the  trial  court,  and  from 
its  determination  no  appeal  will  lie. 
Welles  V.  Schroeder,  67  Conn.  257; 
Schwerin  v.  De  Graff,  19  Minn.  414; 
Hawkins  v.  Graham,  128  Mass.  20; 
Johnson  v.  Blanks,  68  Tex.  495;  Willis 
V.  Heath,  75  Tex.  124;  Curtis  v.  Ford, 
78  Tex.  262;  Carter  v.  Bush,  79  Tex. 
29;  Rollins  V.  Allison,  59  Vt.  188; 
National  Union  Bank  v.  Brainerd,  65 
Vt.  302.  But  see  Ellison  v.  Ralston, 
19  Mo.  App.  537;  Wolff  V.  Bank  of 
Commerce,  10  Mo.  App.  586. 

2.  Moore  v.  Read.  84  Ga.  658;  Bar- 
ber V.  Andrews,  2  Root  (Conn.)  250; 
O'Reilly  v.  Cleary,  8  Mo.  App.  186; 
Holbrook  v.  Waters,  19  Pick.  (Mass.) 
356;  Griffiths  V.  Stockmuller,  14  Phila. 
(Pa.)  236;  Willis  t/.  Heath,  75  Tex.  124; 


Johnson  v.  Blanks,  68  Tex.  495;  Curtis 
V.  Ford,  78  Tex.  262;  National  Union 
Bank  v.  Brainerd,  65  Vt.  291. 

Interpretation  of  Statute.  —  A  statute 
allowing  attorneys'  fees  to  be  taxed  as 
a  part  of  the  costs  in  garnishment  on 
attachment  has  been  held  to  cover  also 
garnishment  on  execution.  O'Reilly  v. 
Cleary,  8  Mo.  App.  186. 

Trustee  Who  Acts  as  Counsel.  —  The 
right  of  trustees  to  claim  an  allowance 
for  attorneys'  fees  is  not  affected  by  the 
fact  that  the  counsel  is  one  of  the  trus- 
tees. Holbrook  v.  Waters,  19  Pick. 
(Mass.)  354. 

Value  of  Attorneys'  Services.  —  The 
court  is  presumed  to  know  the  value  of 
professional  services,  and  failure  to  re- 
quire evidence  of  their  value  is  no 
ground  for  reversal.  The  court  may, 
however,  demand  evidence  of  the 
actual  amount  of  fees  contracted  for 
or  paid.     Johnson   v.   Blanks,   68  Tex. 

495. 

Counsel  Fees  for  Conducting  Suit.  —  Un- 
der a  statute  allowing  a  garnishee  who 
answers  truly  his  expenses  incurred  in 
making  answer,  counsel  fees  for  mak- 
ing answer  may  be  included  in  the 
costs,  but  the  expense  of  vindicating 
the  answer  against  a  traverse  of  its 
truth  is  not  provided  for.  Darnall  v. 
Wood,  82  Ga.  556;  Moore  v.  Read,  84 
Ga.  658. 

When  Good  Faith  of  Oamishee  is  Sub- 
ject of  the  Issue.  —  A  statute  authorizing 
the  court  "  in  exceptional  cases"  to 
allow  the  garnishee  "  reasonable  com- 
pensation "  in  addition  to  the  usual 
expenses  allowed  all  garnishees  does 
not  warrant  the  allowance  of  an  at- 
torney's fee  where  the  good  faith  of  the 
garnishee  and  defendant  in  the  trans- 
action is  the  subject  of  the  issue. 
Senior  v.  Brogan,  66  Miss.  178;  Bern- 
heim  v.  Brogan,  66  Miss.  184. 

Proceedings  Before  Justice.  — A  provi- 
sion in  a  statute  for  an  allowance  for 
counsel  fees  has  been  'held  not  to  con- 
template the  allowance  of  counsel  fees 
in  proceedings  before  justices.  Miller 
V.  Williams,  30  Vt.  386. 

3.  Selz  V.   Fort  Atkinson   First  Nat. 
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of  costs  is  in  general  void.* 

c.  Who  Liable  For  — The  Plaintiff.  —  The  plaintiff  is  the  party 
to  whom  the  garnishee  looks  for  his  costs  in  the  proceedings.' 
But  if  he  has  funds  of  the  principal  defendant  he  has  a  right  to 
take  his  costs  out  of  the  fund  rather  than  trust  to  the  plaintiff  for 
payment.' 

3.  Claimant's  Costs  —  a.  LIABILITY  FOR  —  Judgment  by  Default. — 
If  a  claimant  who  has  been  cited  to  appear  and  contest  the  plain- 
tiff's claim  fails  to  appear,  he  is  liable  to  a  judgment  by  default, 
but  cannot  be  charged  with  costs.*  But  he  is  liable  for  costs  of 
the  trial  of  the  issue  between  himself  and  the  plaintiff  if  unsuc- 
cessful.* 


Bank,  60  Wis.  246;  Ladd  v.  Couzins, 
52  Mo.  454;  Jackson  v.  St.  Louis, 
etc.,  iR.  Co.,  89  Mo.  104;  Keating  v. 
American  Refrigerator  Co.,  32  Mo. 
App.  293;  Laclair  v.  Reynolds,  50  Vt. 
418. 

Motion  for  Allowance  Submitted  for 
First  Time  in  Appellate  Court.  —  A  mo- 
tion for  an  allowance  for  fees  and  ex- 
penses filed  after  a  cause  is  submitted 
to  the  appellate  court  will  not  be  enter- 
tained; but  under  such  circumstances 
a  cause  has  been  remanded  to  the  trial 
court  for  the  purpose  of  enabling  the 
garnishee  to  present  his  claim  there. 
Keating  v.  American  Refrigerator  Co., 
32  Mo.  App.  297. 

Betazation.  —  A  garnishee  will  not  be 
permitted  to  raise  the  question  of  re- 
taxation  of  costs  on  a  motion  filed  for 
the  modification  of  the  judgment. 
Kraft  V.  Raths,  45  Mich.  20. 

1.  The  garnishee  must  obtain  his 
allowance  of  costs  at  the  term  that 
judgment  is  rendered,  and  have  them 
incorporated  therein.  After  the  ex- 
piration of  the  term  the  court  is  power- 
less to  remedy  the  omission,  and  any 
judgment  it  may  render  is  void.  Selz 
V.  Fort  Atkinson  First  Nat.  Bank,  60 
Wis.  246. 

Notice  of  Taxation.  —  An  order  allow- 
ing a  garnishee  costs,  without  notice 
having  been  served  on  the  principal  de- 
fendant, and  after  the  case  against  him 
has  been  discontinued,  is  a  nullity. 
Kaufman  v.  Hude,  37  Mich.  123. 

2.  Miller  v.  Carrier,  11  Gray  (Mass.) 
19;  Clark  V.  Gresham,  67  Miss.  203; 
Kent  V.  Hutchins,  50  N.  H.  92,  Bul- 
lard  V.  Hicks,  17  Vt.  198. 

In  Texas  the  plaintiff  is  not  liable  for 
the  attorney's  fee  of  the  garnishee 
upon  an  admission  by  him  of  an  in- 
debtedness, but  such  costs  shall  be 
taxed    against   the   defendant   and  in- 


cluded in  the  execution.  Llano  Imp., 
etc.,  Co.  V.  Castanola,  (Tex.  Civ.  App. 
1893)  23  S.  W.  Rep.  1016. 

Plaintiff  or  Claimant.  —  When  an  ad- 
verse claimant  is  admitted  as  a  party 
the  court  in  Massachusetts  may  exercise 
its  discretion  in  deciding  whether  the 
claimant  or  the  plaintiff  shall  pay  the 
garnishee's  costs.  Morrison  v.  Mc- 
Dermott,  6  Allen  (Mass.)  122. 

3.  Thus  it  has  been  held  error  to  re- 
fuse a  garnishee  the  privilege  of  taking 
his  costs  out  of  the  fund,  and  to  tax  the 
same  against  the  plaintiff,  thus  burden- 
ing him  with  the  risk  and  trouble  of 
collecting  the  same  from  the  plaintiff. 
Clark  V.  Gresham,  67  Miss.  203. 

But  if  the  trustee  discloses  that  he 
has  in  his  hands  a  sum  of  money  be- 
longing to  the  principal  defendant,  but 
that  he  has  been  held  chargeable  for 
the  same  in  a  prior  suit,  his  costs  should 
be  taxed  against  the  plaintiff  and  not 
deducted  from  the  fund.  Bullard  v. 
Hicks,  17  Vt.  19S. 

Costs  More  than  Funis  in  Hand.  — 
Where  the  costs  exceed  the  funds  in 
the  hands  of  the  trustee,  he  is  entitled 
to  judgment  and  execution  against  the 
plaintiff  foi  the  difference.  Miller  r. 
Carrier,  11  Gray  (Mass.)  19. 

4.  Evans  v.  Norman,  14  Ala.  662. 

6.  Seals  v.  Holloway,  77  Ala.  344; 
Camp  V.  Hatter,  11  Ala.  151. 

Liable  only  for  Costs  Accruing  after  His 
Appearance.  —  A  plaintiff  is  entitled  to 
recover  from  an  unsuccessful  claimant 
only  such  costs  as  have  accrued  from 
the  time  of  his  appearance  as  claimant. 
Peabody  v.  Maguire,  79  Me.  590. 

Costs  of  Appeal.  —  A  claimant  who 
appeals  from  an  adverse  judgment  de- 
nying his  right  to  the  fund  garnished, 
and  succeeds  in  the  appellate  court  in 
having  the  judgment  reversed,  cannot 
be    taxed     for    costs    of    the    appeal. 
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b.  Right  To. —  If  the  claimant  sustains  his  claim  he  is  entitled 
to  recover  his  costs  from  the  plaintiff.* 

XVIIL  Appeal  —  1.  Right  of  Appeal. — An  appeal  from  the 
judgment  in  garnishment  proceedings  is  a  matter  of  right  under 
the  statute  authorizing  appeals  in  civil  cases,*  and  by  some 
statutes  it  is  expressly  provided  that  either  party  to  garnishment 
proceedings  shall  be  entitled  to  an  appeal  as  in  other  cases.^ 

Judgment  in  Main  Action.  —  Since  the  garnishment  proceeding  and 
the  principal  action  are  wholly  independent  of  each  other,"*  this 
right  of  appeal  is  not  dependent  upon  the  removal  by  appeal  of 


Winne  z>.   Lenawee  Circuit  Judge,  74 
Mich.  329. 

1.  Mahoney  f .  McLean,  28  Minn.  65; 
Laclair  v.  Reynolds,  50  Vt.  418. 

Claim  Sustained  in  Part.  —  Where  part 
of  a  fund  garnished  is  found  to  belong 
to  the  principal  defendant  and  a  part  to 
the  claimant,  a  judgment  against  the 
plaintiff  in  favor  of  the  claimant  for  his 
costs  is  clearly  proper.  Kirbyi/.  Corn- 
ing, 54  Wis.  599. 

Costs  Awarded  According  to  Equitable 
Principles.  —  In  White  v.  Kilgore,  78 
Me.  324,  Peters,  C.  J.,  says:  "  This 
case  involves  the  question  of  costs  be- 
tween a  plaintiff  in  a  trustee  process 
and  an  intervening  claimant  of  the  fund 
trusteed.  Each  claimed  to  hold  the 
whole  fund,  the  plaintiff  by  his  attach- 
ment, and  the  other  party  by  an 
assignment  from  the  person  trusteed. 
Each  party  sustained  his  claim  in  part, 
the  result  dividing  the  fund  not  far 
from  equally.  No  statutory  provision 
exactly  hits  the  question  presented.  In 
some  of  the  states  there  are  statutes 
allowing  the  court  to  exercise  a  discre- 
tion in  granting  costs  in  such  cases. 
We  think  it  not  unfitting  that  we  should 
assume  a  discretion  in  the  matter, 
following  the  rule  that  governs  in 
equitable  proceedings.  The  present 
proceeding  is  really  an  equitable  inter- 
ference for  the  settlement  of  the  owner- 
ship of  a  fund,  although  the  questi6n 
arises  in  an  action  of  law,  but  not  be- 
tween the  principal  parties  to  the 
action.  The  presiding  judge  allowed 
costs  to  neither  party.  That  cannot  be 
deemed  an  inequitable  ruling." 

Discretion  of  Trial  Court.  —  In  New 
yersey  the  awarding  of  costs  to  a  claim- 
ant is  a  matter  of  discretion  with  the 
trial  court.  The  Supreme  Court  has  no 
authority  to  make  an  order  as  to  such 
costs,  though  the  case  be  brought  for- 
ward.    Laclair  z*.  Reynolds,  50  Vt.  418. 

2.  Strickland  v.  Maddox,  4  Ga.  393; 


Patterson  v.  Harland,  12  Ark.  161; 
Johnston  v.  Burnett,  12  Ala.  744; 
Whiter/.  Washington  School  Dist.,45 
Conn.  59;  Welsh  v.  Noyes,  10  Colo. 
133;  Bebb  V.  Preston,  i  Iowa  460; 
Kayser  z/.  Bauer,  5  Kan.  202;  Allen  v. 
Partlow,  3  S.  Car.  417;  Clark  v.  Wil- 
liams, 2  Humph.  (Tenn.)  303;  Bryant 
V.  Bigelow,  9  Lea  (Tenn.)  135;  Van 
Buskirk  v.  Martin,  28  Vt.  726;  Allen  v. 
Seaver,  38  Vt.  673. 

Not  Discretionary  With  Court.  —  In 
Strickland  v.  Maddox,  4  Ga.  393,  it  was 
held  that  garnishment  is  not  a  collateral 
issue  so  as  to  be  within  the  discretion 
of  the  court  to  allow  the  appeal. 

Scire  Facias  upon  a  process  of  foreign 
attachment  is  a  "  suit  at  law  "  within 
the  meaning  of  a  city  charter  provid- 
ing for  an  appeal  for  suits  at  law  from 
the  City  Court  to  the  Superior  Court. 
White  V.  Washington  School  Dist.,  45 
Conn.  59. 

3.  Croft  V.  Miller,  26  Minn.  317; 
Newell  V.  Blair,  7  Mich.  103.  See  also 
Church  V.  French,  54  Vt.  420. 

4.  Johnson  v.  Plimpton,  30  Vt.  420. 
In  this  case  the  court  said:  "  It  is  true 
that  there  can  be-no  judgment  against 
the  trustee  unless  there  is  a  judgment 
against  the  principal  debtor;  but  with 
this  exception  the  proceedings  against 
the  trustee  and  the  principal  debtor  are 
wholly  independent  of  each  other. 
There  is  no  joint  interest,  no  connection 
between  the  claim  against  the  debtor 
and  the  claim  against  the  trustee. 
Their  interests  are  separate  and  fre- 
quently hostile;  their  trials  separate, 
the  judgments  against  them  separate. 
There  maybe  a  final  judgment  against 
the  principal  debtor,  and  a  long  subse- 
quent litigation  with  the  trustee.  In  a 
suit  brought  before  a  justice  there  may 
be  a  final  judgment,  not  appealed  from, 
against  the  principal  debtor,  and  yet  the 
trustee  may  appeal  and  go  by  excep- 
tions to  the  Supreme  Court." 
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the  judgment  in  the  main  action.* 

2.  Appealable  Judgments  or  Orders.  —  In  garnishment,  as  in  other 
actions,  an  appeal  can  be  taken  only  from  a  final  order  or  judg- 
ment affecting  the  substantial  rights  of  a  party.*     When,  how- 


1.  Albachten  v.  Chicago,  etc..  R.  Co., 
40  Minn.  378;  Richter  v.  Trask,  40 
Minn.  379,  note;  Johnson  v.  Plimpton, 
30  Vt.  420;  Van  Buskirk  v.  Martin,  28 
Vt.  726;  Bebb  V.  Preston,  r  Iowa  460. 

In  Albachten  v.  Chicago,  etc.,  R. 
Co.,  40  Minn.  378,  it  was  held  that  a 
separate  appeal  to  the  Municipal  Court 
of  the  city  of  St.  Paul  might  be  taken 
by  a  garnishee  from  a  judgment  against 
him  rendered  by  one  of  the  city  jus- 
tices, and  such  right  of  appeal  was  not 
dependent  upon  the  removal  by  appeal 
of  the  judgment  in  the  principal  action. 
In  this  case  the  Municipal  Court  dis- 
missed the  appeal  of  the  garnishee,  on 
the  ground  that  "  there  was  no  judg- 
ment in  the  Municipal  Court  in  the 
principal  case,  and  no  appeal  to  that 
court  therein."  It  was  held  by  the 
Supreme  Court,  however,  that  a  sepa- 
rate and  independent  appeal  lies  to  the 
Municipal  Court  of  the  city  in  favor  of 
the  garnishee  from  a  judgment  against 
him  rendered  by  a  city  justice. 

Cases  Cannot  be  Consolidated.  —  In 
Pupke  V.  Meador,  72  Ga.  230,  it  was 
held  that  two  distinct  and  separate 
cases,  arising  from  the  service  of  gar- 
nishments by  different  plaintiffs  on  the 
same  garnishee,  could  only  be  consoli- 
dated to  the  extent  of  trying  them  to- 
gether, and  then  only  by  consent  of 
parties;  and  the  judgment  having  been 
adverse  to  the  plaintiffs,  it  was  proper 
for  them  to  bring  the  cases  to  the  ap- 
pellate court  by  separate  writs  of  error. 

2.  Reed's  Appeal,  71  Pa.  St.  378; 
Port  Huron  First  Nat.  Bank  v.  Mellen, 
45  Mich.  413;   Moore  v.  Hill,  87  Ga.  91. 

Judgments  or  Orders  Held  Not  Final.  — 
In  the  following  cases  it  was  held  that 
there  was  not  such  a  final  order  or  judg- 
ment as  to  entitle  the  party  to  an  appeal : 

No  appeal  will  lie  from  an  interlocu- 
tory order  dismissing  the  garnishment 
which  was  sued  out  in  aid  of  a  pending 
action  and  was  dismissed  before  final 
judgment,  because  it  appeared  that  the 
garnishee  was  one  of  the  plaintiffs. 
Terry  v.  Hughes,  93  Ala.  432. 

A  judgment  for  costs  occasioned  bji 
arrest  and  motion  in  the  court  below  is 
not  a  final  judgment  from  which  an  ap- 
peal will  lie.  Walmer  z/.  Shulenberger, 
23  Ind.  454. 


The  finding  of  the  court  as  to  the  in- 
debtedness of  a  garnishee  on  his  dis- 
closure on  the  original  process  is  not 
final,  and  a  motion  for  a  new  trial,  on 
the  ground  of  error  in  the  rulings 
of  the  judge  on  hearing,  will  not  be 
entertained.  Tweedy  v.  Nichols,  27 
Conn.  519;  Robinson  v.  Mason,  27 
Conn.  270. 

A  judgment  allowing  garnishees  to 
file  their  answer  after  default  for  not 
answering  is  not  final  and  is  not  ap- 
pealable.    Moore  v.  Hill,  87  Ga.  91. 

The  court  may  order  the  garnishee 
to  make  his  answer  more  definite  and 
certain  even  before  issue  is  joined 
thereon,  and  such  order  is  not  appeal- 
able.    Lusk  V.  Galloway,  52  Wis.  164. 

The  ruling  in  favor  of  the  claimant 
is  no  more  than  an  interlocutory  order, 
and  cannot  be  appealed  from  until  it 
has  been  embodied  in  a  judgment  as 
between  the  plaintiff  and  the  trustee. 
Giffordr/.  Rodkett,  119  Mass.  71.  See 
also  Port  Huron  First  Nat;  Bank  v. 
Mellen,  45  Mich.  413;  Lindsley  v. 
Malone,  23  Pa.  St.  24. 

An  order  made  by  a  justice  of  the 
peace  requiring  the  garnishee  to  pay 
money  into  court  is  not  appealable. 
Williams  v.  Brechler,  75  Wis.  309.  See 
also  Filers  v.  Wood,  64  Wis.  422. 

Error  does  not  lie  to  a  District  Court 
from  an  order  of  a  justice  of  the  peace 
refusing  to  vacate  the  garnishment 
process.     Miller  v.  Noyes,  34  Kan.  13. 

The  order  of  a  District  Court  for  judg- 
ment against  a  garnishee  is  not  appeal- 
able.    Croft  V.  Miller,  26  Minn.  317. 

An  order  of  the  court  dismissing  the 
garnishee  upon  the  furnishing  of  bail 
by  the  defendant  cannot  be  appealed. 
Allen  V.  Partlow.  3  S.  Car.  417. 

An  order  permitting  plaintiff  to  trav- 
erse the  answer  of  a  garnishee  is  not 
appealable.  Vincent  v.  Wellington,  i3 
Wis.  159. 

An  order  permitting  the  garnishee  to 
file  a  plea  in  bar  cannot  be  appealed 
from.  Barr  v.  Perry,  3  Gill  (Md.)  314. 
Nor  an  order  allowing  the  garnishee  to 
amend  his  answer.  Crerar  v.  Mil- 
waukee, etc.,  R.  Co.,  35  Wis.  68. 

The  defendant  cannot  in  general  ap- 
peal from  an  order  charging  the  gar- 
nishee, made  before  judgment.     BTrch- 
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ever,  there  has  been  a  final  order  or  judgment  disposing  of  the 
rights  of  the  parties,  appeal  is  the  proper  remedy,*  and  is,  in  fact, 
the  only  remedy.*     Where  an  order  is  not  final,  and  therefore  not 


field  V.  Harris,  9  Nev.  382.     See  also 
Miller  v.  Noyes,  3.1  Kan.  13. 

1.  Durant  v.  Staggers,  2  Nott  &  M. 
(S.  Car.)  488;  Carroll  v.  Parkes,  i  Baxt. 
(Tenn.)  269. 

Cases  in  Whicli  an  Appeal  will  Lie.  — 
Where  a  court  refuses  to  vacate  pro- 
ceedings in  garnishment  made  after 
final  judgment,  such  ruling  is  a  final 
order  which  the  defendant  may  appeal. 
Carlyle  v.  Smith,  36  Kan.  614.  See 
also  Deering  v.  Richardson-Kimball 
Co.,  IC9  Cal.  '3. 

The  defendant  may,  after  judgment 
in  principal  actions,  appeal  an  order  of 
the  court  fixing  the  amount  of  the  gar- 
nishee's liability  and  directing  him  to 
pay  the  same  into  court.  Furstenheim 
V.  Adams,  42  Ark.  283. 

An  order  made  in  the  District  Court 
releasing  and  discharging  a  garnishee 
after  examination  on  all  liability  under 
proceedings  in  garnishment  may  be 
appealed  from  before  final  judgment. 
McConnell  v.  Rakness,  41  Minn.  3. 
So  also  such  order  may  be  reviewed  on 
error  before  final  judgment  in  the  prin- 
cipal action.  Turpin  v.  Coates,  12 
Neb.  321.  See  also  Albachten  v.  Chi- 
cago, etc.,  R.  Co.,  40  Minn.  3^8;  Na- 
tional Bank  v.  Chase,  ^i  Iowa  120. 

Other  orders  regarded  as  final  and 
appealable  are  as  follows:  An  order 
refusing  to  make  allowance  for  appear- 
ance of  garnishees  upon  the  dismissal 
of  the  proceedings.  Ellison  v.  Ralston, 
19  Mo.  App.  53y.  An  order  errone- 
ously allowing  costs  against  both  gar- 
nishee and  defendant  and  made  after 
judgment  in  principal  suit  and  at  an- 
other term.  Pogel  v.  Meilke,  60  Wis. 
248.  An  order  adjudging  garnishee 
liable  for  contempt  for  not  paying  over 
money.  Hagerman  v.  Tong  Lee,  12 
Nev.  331. 

Order  Affecting  One  Party  Only. — 
What  may  be  a  final  order  affecting  the 
substantial  right  as  to  one  party  may 
not  be  such  as  to  another;  thus  an 
order  discharging  the  garnishee  before 
judgment  against  the  defendant  may 
be  appealed  by  the  plaintiff,  because  the 
latter  might  otherwise  lose  the  lien  ac- 
quired by  the  garnishee.  National 
Bank  v.  Chase,  71  Iowa  120;  Turpin  v. 
Coates.  12  Neb.  321. 
Striking  ef  Plaintiff's  TraTerse  to  Gar- 


nishee's Answer.  —  As  to  whether  the 
striking  of  the  plaintiff's  traverse  to 
the  garnishee's  answer  is  such  a  judg- 
ment or  decision  as  may  be  brought  to 
the  Supreme  Court  while  the  garnish- 
ment is  pending  in  the  court  below  is 
doubtful.  Tim  v.  Franklin,  S7  Ga.  93. 
In  this  case  the  court  said:  "  We  are 
not  sure  that  this  case  has  not  been 
brought  here  prematurely,  for  the  rea- 
son that  the  garnishment  is  still  pend- 
ing in  the  court  below.  Perhaps  there 
is  a  distinction  between  cutting  the 
plaintiff  off  in  his  appointed  remedies 
for  prosecuting  the  case  and  forcing 
upon  him  defensive  pleadings  in  behalf 
of  the  garnishee.  That  rulings  against 
the  plaintiff  in  respect  to  obstructions 
put  in  his  way  by  the  garnishee  are 
not  final  judgments,  and  therefore  not 
cause  for  writ  of  error,  we  have  just 
decided  in  Moore  v.  Hill,  87  Ga.  91.  At 
present  we  are  doubtful  whether  the 
like  reason  applies  in  its  full  force 
where  the  plaintiff  is  hindered  from 
having  a  jury  trial  upon  a  traverse 
which  he  has  tendered;  and  because  of 
this  doubt  we  forbear  to  dismiss  this 
writ  of  error." 

2.  U.  S.  V.  Swan,  65  Fed.  Rep.  647; 
Burlington,  etc.,  R.  Co.  v.  Hall,  37 
Iowa  620;  Bigalow  v.  Barre,  30  Mich. 
I;  Curtis  v.  Steever,  36  N.  J.  L.  304; 
Durant  z/.  Staggers,  2  Nott&  M.  (S.  Car.) 
488;  Carroll  v.  Parkes,  i  Baxt.  (Tenn.) 
269;  Braynard  v.  Burpee,  27  Vt.  616. 

Waiver  Implied  from  Failure  to  Appeal. 
—  Where,  in  a  garnishment  proceed- 
ing, a  justice  of  the  peace,  having  juris- 
diction of  the  person  of  the  garnishee, 
as  well  as  of  the  subject-matter,  ren- 
ders an  erroneous  judgment  against 
him,  from  which  he  neglects  to  appeal, 
a  court  of  equity  will  not  grant  relief. 
"  If  the  court  entering  a  judgment  has 
jurisdiction  to  render  it,  the  enforce- 
ment of  it  will  not  afterward  be  re- 
strained merely  because  it  is  an  im- 
proper or  unjust  judgment.  The 
remedy  of  the  aggrieved  party  is  by 
appeal,  or  writ  of  error,  or  some  other 
direct  proceeding.  If  he  neglect  to 
urge  the  error  in  the  judgment  in  some 
such  mode  he  is  deemed  to  have 
waived  the  same,  and  the  judgment 
becomes  conclusive."  Burlington,  etc., 
R.  Co.  V.  Hall,  37  Iowa  620. 
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subject  to  appeal,  the  proper  mode  of  correcting  the  error  is  by 
motion  to  have  the  appeal  dismissed.* 

3.  Who  may  Appeal  —  Generally.  —  Not  only  the  original 
parties,  but  also  all  other  persons  who  may  be  brought 
into  the  garnishment  proceedings,  may  appeal  from  the  judg- 
ment therein.  Thus  an  appeal  from  the  judgment  in  garnish- 
ment  proceedings   may  be   had    by    the   plaintifif,'  defendant,* 


1.  Furstenheim  v.  Adams,  42  Ark. 
283. 

Mandamoi  is  proper  where  interlocu- 
tory orders  are  made  in  excess  of  the 
power  of  the  court.  Townsend  v. 
Cass  Circuit  Judge,  39  Mich.  407. 

2.  Welsh  V.  Noyes,  10  Colo.  133; 
Murphy  v.  Consolidated  Tank  Line 
Co.,  32  111.  App.  612;  McConnell  v. 
Rakness,  41  Minn.  3;  Van  Buskirk  v. 
Martin,  28  Vt.  726;  Anderson  v.  De 
Soer,  6  Gratt.  (Va.)  363. 

A  Nominal  Plaintiff  in  garnishee  pro- 
ceedings before  a  justice  of  the  peace 
is  a  party  to  the  suit  and  has  a  right  of 
appeal  from  the  judgment  rendered  by 
the  justice.  Such  plaintiff  has  also  a 
right  to  appeal  from  an  order  of  the 
Circuit  Court  dismissing  his  appeal. 
Murphy  v.  Consolidated  Tank  Line 
Co.,  32  111.  App.  612. 

Where  Principal  Action  is  Defaulted.  — 
In  Van  Buskirk  v.  Martin,  28  Vt.  726, 
it  was  held  that  the  plaintiff  in  a  trus- 
tee suit  before  a  justice,  the  subject- 
matter  of  which  is  appealable,  may  ap- 
peal from  the  judgment  of  the  justice 
in  reference  to  the  liability  of  the  trus- 
tee, where  the  principal  defendant  is 
defaulted.  In  this  case  the  court  said: 
"  The  only  question  *  *  *  is 
whether  the  right  to  appeal  in  this  case 
is  affected  by  the  principal  action  being 
defaulted.  We  think  not.  That  only 
affects  the  right  of  appeal  upon  that 
portion  of  the  action.  But  the  issue  of 
the  liability  of  the  trustee  is  a  distinct 
issue,  and  chiefly  between  the  plaintiff 
and  the  claimant,  and  each  has  the 
right  to  appeal  this  question  when  the 
subject-matter  of  the  principal  action 
is  appealaDle,  whether  it  be  in  fact  ap- 
pealed or  not." 

Appeal  by  One  of  Two  Plaintiffs.  —  In 
Anderson  v.  De  Soer,  6  Gratt.  (Va.) 
363,  two  suits,  one  of  which  was  a  for- 
eign attachment,  in  the  same  court,  by 
different  plaintiffs  and  against  the 
same  defendants,  claiming  to  subject 
the  same  fund,  proceeded  together  and 
were  heard  together,  and  the  court 
made  a  decree  in  each  case,  giving  to 


each  plaintiff  a  portion  of  the  fund. 
One  of  the  plaintiffs,  claiming  the 
whole  fund,  took  an  appeal  from  such 
decree.  It  was  held  that  the  appeal 
brought  up  both  cases,  though  the  ap- 
pellant was  not  a  party  in  the  other 
case,  which  was  the  attachment  case, 
and  that  the  appellate  court  might  re- 
verse the  decree  in  the  second  case. 

3,  State  V.  Judge,  39  La.  Ann.  622; 
Katz  V.  Sorsby,  34  La.  Ann.  588;  Chi- 
cago, etc.,  R.  Co.  V.  Meyer,  (Ind.  1887) 
13  N.  E.  Rep.  576;  Wilson  v.  Bartholo- 
mew, 45  Mich.  41;  Lichtenberg  v.  Hos- 
mer,  (Mich.  1895)63  N.  W.  Rep.  963; 
Parks  V.  Adams,  113  N.  Car.  473;  Ka- 
lisky  V.  Currey,  g  Baxt.  (Tenn.)  214; 
Jones  V.  St.  Onge,  67  Wis.  520. 

Hay  Appeal  Though  Oamishee  does  Not 
Complain.  —  In  Kalisky  v.  Currey,  9 
Baxt.  (Tenn.)  214,  it  was  held  that  the 
original  debtor  may  appeal  from  the 
judgment  rendered  against  a  gar- 
nishee though  the  latter  did  not  com- 
plain. 

Garnishee  Htist  be  Hade  a  Party.  — 
Where  defendant  appeals  from  a  judg- 
ment against  a  garnishee,  the  latter 
must  be  made  a  party  to  the  appeal  or 
it  will  be  dismissed.  Being  interested 
in  the  judgment,  it  can  neither  be 
affirmed  nor  reversed  without  giving 
him  an  opportunity  to  be  heard.  Katz 
V.  Sorsby,  34  La.  Ann.  588. 

Certiorari,  —  Garnishment  proceed- 
ings may  be  brought  up  from  before  a 
justice  on  a  writ  of  certiorari  sued  out 
by  the  defendant  in  the  principal  case, 
if  the  rights  of  the  latter  have  been  cut 
off  without  his  having  an  opportunity 
for  a  hearing.  Wilson  v.  Bartholomew, 
45  Mich.  41. 

Where  a  garnishee  has  appealed  from 
a  judgment  of  a  justice's  court  against 
him,  the  defendant  cannot  also  have 
certiorari  in  order  to  bring  up  the  gar- 
nishee proceedings  for  review.  Lich- 
tenberg V.  Hosmer,  (Mich.  1895)  63  N. 
W.  Rep.  963. 

See  also  to  the  same  effect  McCor- 
mick  Harvesting  Mach.  Co.  v.  Reed, 
85  Wis.  201,  in  which  case  the  court 
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claimant,*  or  garnishee.* 

4.  What    Errors    Considered    on    Appeal  —  a.    NECESSITY    FOR 


said:  "  The  exact  question  presented 
is  whether  an  appeal  can  be  taken  by 
the  main  defendant  in  a  garnishee 
action  after  the  garnishee  defendant 
has  sued  out  and  served  a  common-law 
writ  of  certiorari  in  the  same  action. 
We  think  this  question  must  be  an- 
swered in  the  negative.  The  issuance 
and  service  of  the  writ  at  once  removed 
the  entire  record  of  the  garnishee 
action  from  the  justice's  court  to  the 
Circuit  Court.  Neuman  v.  State,  76  Wis. 
112.  There  was  nothing  left  for  the 
appeal  to  act  upon.  How  could  the 
justice  make  a  return  upon  the  appeal 
of  the  '  testimony,  proceedings,  and 
judgment,'  when  the  entire  record  of 
the  cause  had  already,  by  the  opera- 
tion of  the  writ  of  certiorari,  been  re- 
moved from  his  tribunal  ?  Again,  the 
difficulties  attending  the  splitting  up  of 
the  action  into  two  separate  actions, 
one  of  which  may  be  pending  in  one 
court  and  one  in  another,  and  in  which 
contradictory  judgments  may  be  ren- 
dered, seem  insurmountable.  Legisla- 
tion might,  perhaps,  remedy  the  diffi- 
culty, but  until  it  does,  we  think  such 
an  appeal  must  be  held  inoperative." 

1.  Van  Buskirk  v.  Martin,  28  Vt.  726; 
House  V.  West,  108  Ala.  355;  Johnson 
V.  Burnett,  12  Ala.  744;  Gates  v.  Tus- 
ten,  89  Mo.  13;  Barker  v.  Garland,  22 
N.  H.  103;  Alamo  Ice  Co.  v.  Yancey, 
66  Tex.  187. 

In  Barker  v.  Garland,  22  N.  H.  103, 
it  was  held  that  where  a  trustee  is  sum- 
moned in  a  suit  before  a  justice  of  the 
peace,  and,  after  default  of  the  princi- 
pal, discloses  that  he  had  made  a  nego- 
tiatile  promissory  note  to  the  defend- 
ant, which  remains  unpaid,  if  this  note 
is  claimed  on  notice  under  the  statute, 
by  an  assignee,  and  the  justice  decides 
against  the  claim  and  renders  judg- 
ment charging  the  trustee,  the  claim- 
ant of  the  note  may  appeal  to  the  Court 
of  Common  Pleas.  In  the  opinion  in 
this  case,  the  court  said:  "  The  claim- 
ant of  the  note,  who  comes  in  on  an 
order  of  notice,  is  made  by  the  statute 
a  substantial  party.  He  is  required  to 
have  notice.  He  is  entitled  to  a  trial 
by  jury;  and  his  rights  are  concluded 
by  the  judgment.  The  proceeding  be- 
tween him  and  the  plaintffif  has  all  the 
properties  of  a '  civil  cause  '  within  the 
meaning    of    the    constitution,    which 


provides  *  *  *  that  either  party  in 
such  cause  may  appeal  from  the  judg- 
ment of  a  justice  of  the  peace." 

In  Alamo  Ice  Co.  v.  Yancey,  66  Tex. 
1S7,  a  garnishee  answered,  admitting 
its  indebtedness  to  defendants;  an  in- 
tervener claimed  that  the  money  was 
due  him,  and  not  the  defendant.  The 
court  sustained  a  demurrer  to  the  plea 
of  intervention,  dismissed  it  from  the 
suit,  and  rendered  judgment  in  favor 
of  plaintiff  against  the  garnishee.  It 
was  held  that  if  the  court  erred  in  dis- 
missing the  intervention,  it  was  the 
interver)er  s  right  to  complain,  as  the 
garnishee  could  only  appeal  from  a  re- 
fusal to  make  the  proposed  intervener 
a  party  at  its  own  solicitation. 

2.  Forepaugh  v.  Appold,  17  B.  Mon. 
(Ky.)  625;  Stockton  v.  Hall,  Hard. 
(Ky.)  168;  Richards  v.  Allen,  8  Pick. 
(Mass.)  405;  Ball  v.  Gilbert,  12  Met. 
(Mass.)  397;  Van  Buskirk  v.  Martin, 
28  Vt.  726;  Ward  v.  Ward,  14  Wash. 
640.  See  also  Price  v.  Thomason,  11 
Ala.  875;  Moreland  v.  Every  Evening 
Pub.  Co.,  6  Houst.  (Del.)  343. 

Where  Defendant  is  Defatilted. —  In  a 
trustee  process  where  the  defendant  is 
defaulted  in  the  Common  Pleas,  and 
judgment  is  given  charging  the  trustee 
upon  his  answers,  the  trustee  may  ap- 
peal from  the  judgment  against  him. 
Richards  v.  Allen,  8  Pick.  (Mass.)  405. 

Garnishee  Snnunoned  and  Treated  as 
Witness.  —  The  garnishee  is  a  party 
to  the  proceedings  between  the  creditor 
and  original  defendant,  although  sum- 
moned in  the  case  and  treated  as  a 
witness,  and  he  may  take  an  appeal 
therein.  Clark  v.  Williams,  2  Humph. 
(Tenn.)  303;  Kaylor  v.  Brunswick,  6 
Heisk.  (Tenn.)  237. 

Garnishee's  Confession  Should  be  Be- 
corded.  —  The  garnishee,  to  protect 
himself,  should  have  his  confession 
entered  at  large  on  the  record,  and 
then,  if  the  court  decide  erroneously, 
he  can  prosecute  an  appeal  or  writ  of 
error  to  correct  it.  Stockton  v.  Hall, 
Hard.  (Ky.)  168. 

Judgment  Upon  Fi.  Fa.  Against  Cku:- 
nishee  not  Appealable. —  In  Moreland  v. 
Every  Evening  Pub.  Co.,  6  Houst. 
(Del.)  343,  it  was  held  that  no  appeal 
lies  from  a  judgment  of  a  justice  of  the 
peace  rendered  upon  a  fi.  fa.  attach- 
ment against  the  garnishee. 
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Exceptions.  —  In  garnishment,  as  in  other  actions,*  a  party 
complaining  of  errors  in  the  trial  court  cannot  call  attention  for 
the  first  time  on  appeal  to  errors  which  were  not  noticed  or 
excepted  to  by  him  in  the  trial  court,  since  he  should  have  made 
the  proper  effort  to  have  such  errors  corrected  in  the  lower  court.* 
Where  a  party  has  failed  to  avail  himself  in  the  lower  'court  of  a 
good  defense,  such  defense  cannot  be  inquired  into  for  the  first 
time  in  the  appellate  court,'  and  only  such  points  as  counsel 
make  and  rely  upon  for  reversal  in  their  original  brief  will  be 


1.  See  article  Exceptions  and  Ob- 
jections, vol.  8,  p.  153. 

2.  Smith  v.  Chapman,  6  Port.  (Ala.) 
365;  Daniel  t'.  Hoffer,  6Ala.  296;  Terry 
V.  Lindsay,  3  Stew.  &  P.  (Ala.)  317; 
Moore  v.  Hill,  SyGa.  91;  Eason  z'.  Ges- 
ter,  31  Iowa  475;  Robison  v.  Saund- 
ers, 14  Iowa  539;  McAllister  ^'.  Brooks, 
22  Me.  80;  Phillips  v.  Megquier,  17 
Me.  28;  Towne  v.  Leach,  32  Vt.  747; 
Parks  z'.  Adams,  113  N.  Car.  473;  John 
R.  Davis  Lumber  Co.  v.  Milwaukee 
First  Nat.  Bank,  90  Wis.  464;  Joseph 
V.  Pyle,  2  W.  Va.  449. 

Objection  to  Sufficiency  of  Affidavit.  — 
In  Terry  v.  Lindsay,  3  Stew.  S>  P.  (Ala.) 
317,  it  is  held  that  an  objection  to  the 
sufficiency  6i  the  affidavit  in  a  proceed- 
ing on  garnishment  must  be  taken  in 
the  court  below. 

Exceptions  must  be  Filed  and  Allowed. 
—  The  disclosure  of  a  trustee  cannot  be 
considered  as  an  issue  in  law,  or  a  case 
stated  by  the  parties,  and  an  appeal 
cannot  be  had  from  a  judgment  charg- 
ing the  trustee  upon  his  disclosure, 
unless  upon  exceptions  duly  filed 
and  allowed.  Phillips  t/.  Megquier,  17 
Me.  28. 

Kust  be  Specially  Assigned  in  Writ  of 
Error.  —  Only  such  errors  or  defects  in 
the  proceedings  in  the  court  below  as 
are  specially  assigned  in  the  writ  of 
error  will  be  considered  by  the  appel- 
late court.  Sherwood  7>.  Stevenson,  25 
Conn.  431.  See  also  Falconer  z^.  Head, 
31  Ala.  515;  Freeman  v.  Grist,  i  Dev. 
&  B.  L.  (N.  Car.)  217. 

Necessity  of  Motion  to  Set  Aside  or 
Quash. —  In  Robison  v.  Saunders,  14 
Iowa  539,  it  was  held  that  the  Supreme 
Court  will  not  review  a  judgment 
against  garnishees  in  favor  of  the  judg- 
ment plaintjff  on  an  appeal  by  inter- 
veners, when  they  have  taken  no  excep- 
tions to  any  ruling  of  the  court,  nor 
submitted  any  motion  asking  the  court 
to  set  aside  its  judgment.  See  also 
Eason   v.    Gester,    31    Iowa  475.     But 


compare  Mears  v.  Adreon,  31  Md.  229, 
in  which  it  was  held  that  upon  an  ap- 
peal from  a  judgment  of  condemnation 
in  attachment,  the  regularity  and  suffi- 
ciency of  the  proceedings  is  open  to  in- 
quiry, although  no  motion  was  made  in 
the  court  below  to  set  aside  the  judg- 
ment, or  any  motion  to  quash  before 
the  judgment  was  rendered. 

Question  of  Jurisdiction  may  be  Set  TTp 
at  Any  Time.  —  In  Coleman's  Appeal, 
75  Pa.  St.  441,  it  was  held  that  an  ob- 
jection on  the  ground  of  want  of  juris- 
diction may  be  set  up  at  any  stage,  and 
if  a  final  degree  has  been  made  in  the 
court  below  such  objection  may  be 
made  in  the  Supreme  Court. 

See  also  article  Exceptions  and  Ob- 
jections, vol.  8,  p.  171. 

3.  Groome  v.  Lewis,  23  Md.  137; 
Boj'd  V.  Chesapeake,  etc..  Canal  Co., 
17  Md.  195;  Peters  v.  League,  13  Md. 
58;  Fitzsimmons  v.  Carroll,  128  Mass. 
401;  Banning  v.  Sibley,  3  Minn.  389. 
See  also  Raborg  v.  Hammond,  2  Har. 
&  G.  (Md.)  42;  Powles  v.  Dilley,  9  Gill 
(Md.)  222;  Iliff  V.  Arnott,  31  Kan.  672. 
In  Groome  v.  Lewis,  23  Md.  137.  it 
was  held  that  in  proceedings  in  attach- 
ment, where  there  was  nothing  to  show 
that  the  garnishee  made  any  defense 
whatever,  but  assented  to  the  judg- 
ments of  condemnation,  those  judg- 
ments, like  others  pronounced  by 
courts  of  competent  jurisdiction,  must 
be  respected  as  final  and  conclusive 
on  the  rights  ascertained  and  estab- 
lished by  them,  and  the  fact  that  the 
garnishee  had  a  good  defense,  or  that 
he  was  clothed  with  a  privilege  suffi- 
cient to  protect  him  from  liability  to 
the  attaching  creditors,  cannot  be  in- 
quired into  on  appeal  for  the  purpose 
of  setting  aside  the  judgments  or  re- 
leasing him  from  their  proper  legal 
effect. 

Application  of  Claimant. —  In  Knights 
V.  Paul,  II  Gray  (Mass.)  225,  it  is  held 
that  the  application  of  a  claimant  of  the 
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considered  in  the  appellate  court.*  So,  in  reviewing  a  judgment, 
the  case  must  stand  in  the  appellate  court  as  it  did  at  the  time  of 
the  trial.' 

Exception. —  Where,  however,  error  in  the  judgment  is  apparent 
in  the  record,  no  exception  is  necessary  to  bring  the  case  up  for 
review.' 

b.  Must  Appear  from  Record.  —  In  order  that  the  pro- 
ceedings may  be  reviewed  by  the  appellate  court  for  errors 
alleged,  such  errors  must  clearly  appear  upon  the  face  of  the 
record  sent  up,*  since  errors  will  never  be  presumed.*  Such 
errors  must  appear  to  be  prejudicial  to  the  appellant,  as  an  error 
without  prejudice  to  him  is  not  ground  for  reversal.* 

5.  Contents  of  Eecord. — The  record  of  the  garnishment  case 
consists  of  the  affidavit  and  summons,  the  return  of  the  officer, 
the  answer  of  the  garnishee,  either  incorporated  into  the  judg- 
ment or  the  bill  of  exceptions,  or  identified  by  an  entry  of  the 
court,  and  the  judgment  rendered  thereon.'' 


fund  in  the  hands  of  the  garnishee 
must  be  made  and  heard  for  the  first 
time  in  the  court  below. 

1.  Black  z/.  Dawson,  82  Mich.  485.  In 
this  case  the  appellant's  original  brief 
presented  three  questions  for  review, 
and  in  a  supplemental  brief  forty-five 
points  were  made  upon  which  a  reversal 
was  claimed.  See  article  Briefs,  vol. 
3.  op.  717,  718- 

2.  Kennedy  v.   McLellan,    76    Mich. 

598. 

3.  Brown  v.  Tuppeny,  24  Kan.  29; 
Dexter  v.  Cochran,  17  Kan.  447.  See 
article  Exceptions  and  Objections, 
vol.  8,  pp.  162,  289, 

4.  Miller  v.  Wilson,  86  Tenn.  496; 
Pickler  v.  Rainey,  4  Heisk.  (Tenn.)  335 ; 
Rutter  V.  Shum way,  16  Colo.  95 ;  Brain- 
ard  V.  Shannon,  60  Me.  342;  Page  v. 
Smith,  25  Me.  262;  Richards  v.  Smith, 
QGray  (Mass.)  315;  Fitzsimmons  v.  Car- 
roll, 128  Mass.  401;  Kimball  z/.  Macom- 
ber,  50  Mich.  362;  Hinkley  v.  St. 
Anthony  Falls  Water  Power  Co.,  9 
Minn.  55. 

Thus,  where  it  is  the  duty  of  the 
garnishee  to  disclose  the  facts  concern- 
ing an  alleged  assignment,  but  he  does 
not  state  facts  enough  to  show  the 
assignment  to  be  valid,  the  judgment 
will  not  be  disturbed.  Richards  v. 
Smith,  9  Gray  (Mass.)  315. 

6.  Iliff  V.  Arnott,  31  Kan.  672.  See 
article  Appeals,  vol.  2,  p.  i. 

6.  Houston  V.  Walcott,  i  Iowa  86; 
Arenz  v.  Reihle,  2  111.  340;  Buckey  v. 
Phenicie,  4  Colo.  App.  204.  See,  in 
general,  article  Appeals,  vol.  2,  p.  499. 


In  Houston  v.  Walcott,  I'lowa  86,  it 
was  held  that  a  garnishee  may  exoner- 
ate himself  by  paying  or  delivering 
over  to  the  sheriff  the  money  or  prop- 
erty owing  by  him ;  if  he  neglects  to  do 
this,  the  judgment  against  him  should 
be  for  a  sum  certain,  payable  in 
money;  but  a  judgment  allowing  him 
ten  days  to  make  his  election  whether 
to  pay  the  money  or  property  is,  as 
to  him,  error  without  prejudice,  and  for 
which  the  judgment  will  not  be  re- 
versed. 

7.  Gunn  v.  Howell,  27  Ala.  663. 
See  also  Bostvvick  v.  Beach,  18  Ala.  80; 
Faulks  V.  Heard,  31  Ala.  516;  Curry  v. 
Woodward,  44  Ala.  305;  Gould  v. 
Meyer,  36  Ala.  565.  See  generally 
article  Bills  of  Exceptions,  vol.  3,  p. 
378. 

In  Bradley  v.  Byerley,  3  Kan.  App. 
357,  the  court,  in  refusing  to  dismiss  the 
case  because  the  record  did  not  contain 
the  final  judgment  in  the  main  action, 
said:  "  Where  the  record  contains 
everything  necessary  for  this  court  to 
pass  upon  the  errors  complained  of  in 
that  regard,  it  is  sufficient  to  challenge 
our  attention,  though  the  record  does 
not  contain  the  final  judgment  in  the 
original  case." 

"  Neither  the  judgment  against  the 
original  debtor,  nor  the  execution 
issued  upon  it,  is,  properly  speaking, 
any  portion  of  the  record  upon  the  pro- 
ceeding in  garnishment.  They  are  sim- 
ply evidence,  and  unless  shown  *  *  * 
to  have  been  legitimately  made  a  part 
of   the  record,  cannot  be  regarded   as 


872 


Volume  IX. 


Appeal. 


GARNISHMENT. 


Amendment  of  Eeeord. 


Answer  of  Oarnithee.  — It  is  not  necessary  that  the  answer  of  the 
garnishee  should  appear  in  full  upon  the  record.  It  is  sufficient 
if  the  record  shows  summons,  return,  and  answer  by  the  garnishee 
admitting  indebtedness  and  extent  of  the  same  ;  and  the  answer 
is  no  part  of  the  record  unless  made  so  by  a  bill  of  exceptions  or 
by  recitals  in  the  judgment  entry.* 

6.  Construction  of  Record.  —  The  record  will  always  be  so  con- 
strued as  to  make  it  consistent,  if  possible.* 

7.  Amendment  and  Correction  of  Record.  —  The  record  cannot  be 
corrected  after  the  appellate  court  has  affirmed  the  judgment  of 
the  lower  court,  as  the  judgment  of  the  lower  court  is  thereby 
merged  in  that  of  the  higher.'  Upon  suggestion  that  the  record 
is  imperfect  or  incorrect,  the  appellate  court  may  order  the  case 
sent  back  for  correction  without  action  upon  it,*  or  if  the  record 
of  the  lower  court  shows  the  defect  in  the  judgment  to  have  been 
merely  formal,  and  supplies  the  means  of  correcting  such  defect, 
the  appellate  court  may  itself  make  the  necessary  correction.* 


such,  when  they  do  not  appear  to 
be  connected  with  the  proceedings 
in  any  way,  merely  from  the  fact  that 
they  are  certified  as  such  by  the  clerk 
of  the  court."  Gunn  v.  Howell,  27 
Ala.  663.  See  also  Bates  v.  Planters', 
etc..  Bank,  8  Port.  (Ala.)  99;  Mills  v. 
Stewart,  12  Ala.  90. 

Failare  to  Set  Out  an  Original  Judgment 
and  Execution.  —  In  Tennessee  it  has  been 
held  that  a  judgment  of  the  Circuit 
Court  against  a  garnishee,  rendered 
on  appeal  from  a  justice,  cannot  be  sus- 
tained in  the  Supreme  Court  upon  a 
record,  purporting  to  be  complete,  which 
contains  neither  the  execution  nor  the 
original  judgment  or  certified  execution 
under  which  the  garnishment  proceed- 
ings were  had,  'although  the  existence 
and  contents  of  the  missing  papers  are 
recited  fully  in  the  justice's  judgment, 
and  the  garnishment  notice  is  copied  in 
the  record.  Miller  v.  Wilson,  86  Tenn. 
496.  See  also  Pickler  v.  Rainey,  4 
Heisk.  (Tenn.)  335;  Taylor  z/.  Kain,  8 
Baxt.  (Tenn.)  35. 

1.  Bostwick  V,  Beach,  18  Ala.  80.  See 
also  Rankin  v.  Simonds,  27  111.  352; 
Gaines  v.  Beirne,  3  Ala.  114;  Saunders 
V.  Camp,  6  Ala.  73. 

Beference  in  Judgment  Entry  Sufficient. 
—  The  answer  of  a  garnishee,  verified 
by  affidavit  and  referred  to  in  the  judg- 
ment entry,  is  a  part  of  the  record.  It 
is  his  pleading  in  the  case.  Corbitt  v. 
Pynes,  45  Ala.  258;  Curry  v.  Woodward, 
44  Ala.  305;  Easton  v.  Lowery,  29  Ala. 
454;  Fortune  v.  State  Bank,  4  Ala.  385. 
The  answer  of   a  garnishee  found   in 


the  transcript  and  identified  by  the 
minute  entry  must  be  regarded  as  a 
part  of  the  record.  Jones  v.  Howell,  16 
Ala.  695. 

Becital  Sufficiently  Showing  Filing  of 
Answer.  —  Where  a  judgment  is  ren- 
dered discharging  a  garnishee  without 
setting  out  his  answer  in  extenso,  but 
affirming  that  he  has  filed  one  which  is 
the  basis  of  the  judgment,  this  is  suf- 
ficient to  authorize  the  appellate  court 
to  look  to  an  answer  found  in  the  tran- 
script, as  a  part  of  the  record.  Price  v. 
Thomason,   11  Ala.  875. 

Two  Answers  by  Same  Oamishee.  —  In 
Wicks  V.  Branch  Bank,  12  Ala.  596,  it 
is  held  that  two  answers  by  the  same 
garnishee  may  be  considered  a  part  of 
the  record  and  construed  together  as 
one  answer,  when  the  latter  answer  is 
properly  made  part  of  the  record,  and 
makes  direct  reference  to  the  first,  and 
both  are  identified. 

2.  Prout  V.  Grout,  72  111.  457;  Prest- 
wood  V.  Tillis,  96  Ala.  181;  Lindsley  v. 
Malone,  23  Pa.  St.  24.  See  also  Foster 
V.  Jones,  I  McCord  L.  (S.  Car.)  116;  Cal- 
houn V.  Logan,  22  Pa.  St.  46;  Minard 
V.  Lawler,  26  111.  302. 

3.  Randolph  v.  Little,  62  Ala.  396; 
Stephens  v.  Norris,  15  Ala.  79. 

4.  Randolph  v.  Little,  62  Ala.  396. 
6.  Randolph  v.  Little,   62  Ala.  396; 

Birmingham  Nat.  Bank  v.  Mayer,  104 
Ala.  634. 

Kerely  Clerical  Error.  — In  Randolph 
V.  Little,  62  Ala.  396,  the  court  said: 
"  The  error  or  informality  pointed  out 
above  —  namely,    the    failure    of    the 
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8.  Action  upon  Record  in  Appellate  Court. — As  a  general  rule, 
where  error  appears  from  the  record  the  case  will  be  sent  back 
for  retrial.*  Where,  however,  it  clearly  appears  from  the  record 
what  action  should  have  been  taken  by  the  lower  court,  the 
appellate  court  may,  without  sending  the  case  back,  enter  such 
judgment  as  should  have  been  rendered  in  the  lower  court.* 

Grounds  of  Judgment. —  If  there  are  any  grounds  or  reasons  upon 
which  the  lower  court  could   properly  have  based  its  judgment, 


judgment  entry  to  state  the  amount  of 
the  costs  in  the  original  suit  and  ad- 
judge their  payment  in  iitimero  —  was 
and  is  but  a  clerical  error  which  the 
court  below  could  and  would  have  cor- 
rected at  any  time.  It  can  be  done  yet, 
and  for  this  purpose,  we  leave  this 
question  open  for  further  action  in  the 
Circuit  Court,  if  deemed  necessary. 
We  would  ourselves,  if  the  record  fur- 
nished the  requisite  information,  here 
correct  the  error." 

Amendment  by  Lower  Court  after  It 
has  Lost  Control  by  Appeal. —  In  Birm- 
ingham Nat.  Bank  v.  Mayer,  104 
Ala.  634,  the  court,  in  holding  that  a 
formal  correction  can  be  made  by  the 
lower  court,  even  after  it  has  lost  con- 
trol by  appeal,  said:  "  The  judgment 
as  rendered  against  the  garnishee, 
and  as  certified  here  on  this  appeal, 
did  not  recite  the  rendition  of  a  judg- 
ment, the  amount  thereof,  etc.,  against 
the  defendant.  This  was  error  which, 
if  uncorrected,  would  operate  a  reversal 
by  this  court.  After  the  appeal  was 
taken,  however,  the  judgment  against 
the  garnishee  was  amended  nunc  pro 
tunc  in  the  Circuit  Court  so  as  that  it 
now  contains  the  necessary  recitals,  and 
the  amended  judgment  has  been  certi- 
fied to  us  as  upon  an  agreed  certiorari. 
This  amendment  was  well  made,  in  our 
opinion,  even  after  the  lower  court  had 
lost  control  of  the  cause  by  appeal,  as 
such  amendments  may  well  be  made 
after  the  trial  court  has  lost  control  by 
the  termination  of  the  term  by  which 
the  defective  judgment  was  entered; 
and  the  case  stands  before  us  now  as  if 
the  judgment  originally  written  up  had 
been  free  from  this  infirmity." 

1.  Chicago,  etc.,  R.  Co.  v.  Meyer, 
117  Ind.  563. 

2.  Donnelly  v.  O'Connor,  22  Minn. 
309;  Craft  V.  Louisville,  etc.,  R.  Co., 
93  Ala.  22;  Taylor  v.  Lynch,  5  Gray 
(Mass.)  50. 

Where  the  court  in  which  the  garnish- 
ment proceeding  is  instituted  gives  to 
a  claimant  full  opportunity  to  establish 


his  claim,  and  he  omits  to  do  so,  and 
the  court  thereupon  renders  judgment 
upon  the  disclosure  of  the  garnishee, 
discharging  the  garnishee,  upon  an 
appeal  by  the  plaintiff,  upon  questions 
of  law  alone,  the  appellate  court  may, 
upon  reversing  the  judgment  of  the 
lower  court,  render  judgment  on  the 
disclosure  against  the  garnishee.  Gil- 
fillan,  C.  J.,  said:  "  The  claimant  in- 
sists here  that  the  Common  Pleas  court, 
if  it  reversed  the  judgment  of  the  jus- 
tice's court,  ought,  instead  of  render- 
ing judgment  against  the  garnishee,  to, 
have  remitted  the  case  to  the  latter 
court,  to  allow  the  claimant  to  make 
proof  of  his  right.  This  proposition 
would  have  been  correct  if  the  jus- 
tice's court  had  rendered  its  judgment 
on  the  garnishee's  disclosure  without 
giving  opportunity  to  the  claimant  to 
prove  his  claim.  *  *  *  If,  how- 
ever, when  the  opportunity  is  given 
him,  he  elects  not  to  offer  any  proof, 
but  to  rest  his  case  upon  the  disclosure 
of  the  garnishee,  he  must  be  bound  by 
the  decision  upon  that  disclosure.  In 
this  case  the  motion  upon  which  the  jus- 
tice's court  rendered  its  judgment  was 
not  made  until  the  claimant  had  been 
allowed  full  opportunity  to  prove  his 
claim,  and  had  omitted  to  avail  him- 
self of  it.  He  must  be  held  to  have 
elected  to  rest  his  case  upon  the  dis- 
closure." Donnelly  v.  O'Connor,  22 
Minn.  309. 

So  also  an  order  charging  the  gar- 
nishee will  be  changed  directly  by  the 
appellate  court  to  an  order  discharging 
him,  where  judgment  had  been  ren- 
dered upon  an  answer  of  the  garnishee 
disclosing  a  valid  assignment  of  his 
debt.  Taylor  v.  Lynch,  5  Gray  (Mass.) 
50.  See  Taylor  v.  Collins,  5  Gray 
(Mass.)  50,  note. 

In  Kiggins  v.  Woodke,  78  Iowa  34,  it 
was  held  that  where  there  is  nothing 
in  the  special  verdict  or  evidence  be- 
fore the  appellate  court  to  justify 
charging  the  garnishee,  the  judgment 
will  be  reversed. 
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the  judgment  will  be  sustained  in  the  appellate  court,  even  though 
it  was  in  fact  based  on  other  and  incorrect  reasons.* 

Discretion. —  The  appellate  court  will  interfere  with  the  decision 
of  the  trial  court  in  matters  "lying  within  the  discretion  of  the 
latter  court  only  in  case  of  the  abuse  of  such  discretion.* 

9.  Certiorari.  — Where,  by  reason  of  formal  errors  or  omissions, 
the  record  is  imperfect,  certiorari  may  be  had  for  the  purpose  of 
bringing  up  the  record  for  correction.'  It  may  be  auxiliary  to 
an  appeal  where  the  transcript  does  not   accord  with  the  record.* 

Certiorari  will  lie  independently  of  appeal  where  a  magistrate 
erred  in  his  judgment  in  a  proceeding  to  require  strengthening 
of  an  attachment  or  garnishment  bond  taken  by  him.*  It  will 
also  lie  to  secure  the  release  of  exempt  property,*  or  to  quash 
the  proceedings  where  the  judgment  has  been  satisfied,'' 

10.  Effect  of  Appeal  of  Principal  Action  —  By  Defendant.  —  While  the 
appeal  of  a  garnishment  proceeding  does  not  affect  the  main  case,* 
an  appeal  of  the  principal  action  by  the  defendant  will  suspend 
the  garnishment  proceedings.*  In  some  states,  under  statute,  the 
appeal  bond  is  held  to  release  the  lien,  and  sUch  appeal  operates 


1.  Bigalow  V.  Barre,  30  Mich.  i.  See 
also  Smith  v.  Brown,  5  Cal.  118;  Ever- 
ett V.  Westmoreland,  92  Ga.  670;  Field 
V.  Malone,  102  Ind.  251;  Kentzler  v. 
Chicago,  etc.,  R.  Co.,  47  Wis.  641. 

2,  Milliken  v.  Mannheimer,  49  Minn. 
521. 

5.  Blair  v.  Rhodes,  5  Ala.  648;  Curry 
V.  Woodward,  44  Ala.  305;  Cairo,  etc., 
R.  Co.  V.  Hindman,  85  111.  521.  See 
also  Giddings's  Appeal,  81*  Pa.  St.  72. 

4.  Thus,  the  writ  has  been  applied  to 
garnishment  to  make  it  appear  whether 
the  record  of  the  lower  court  showed 
that  judgment  had  been  rendered 
against  the  defendant  in  the  principal 
suit,  where  the  record  before  the  appel- 
late court,  while  showing  judgment 
against  the  garnishee,  showed  no  judg- 
ment against  the  defendant.  Blair  v. 
Rhodes,  5  Ala.  648. 

In  Curry  71.  Woodward,  44  Ala.  305, 
it  is  held  that,  on  appeal  from  a  judg- 
ment against  a  garnishee,  in  order  to 
sustain  the  judgment  below  it  must 
appear  that  a  judgment  had  been  ren- 
dered against  the  principal  in  the  same 
court.  But  rather  than  reverse  for 
such  a  defect  a  certiorari  would  be 
awarded  to  bring  up  the  record  in  the 
principal  case. 

6.  Gregory  v.  Clark,  73  Ga.  542. 
Appeal  will   Not  Lie  in  Such  Case. — 

The  proper  method  of  correcting  such 
error  is  by  certiorari,  and  an  appeal  will 
not  lie.     Gregory  v.  Clark,  73  Ga.  542. 


6.  Wilson  V.  Bartholomew,  45  Mich. 

41- 

Where,  however,  the  defendant  had 
the  opportunity  to  raise  this  issue  of 
exemption  in  the  lower  court  and  failed 
to  do  so,  a  certiorari  will  not  avail  him. 
State  V.  Judge,  39  La.  Ann.  622. 

7.  Baldwin  v.  Merrill,  8  Humph, 
(Tenn.)  132.  In  this  case  it  was  held 
that  the  limitation  of  time  upon  the 
right  to  have  a  judgment  re-investi- 
gated by  a  certiorari  has  no  application 
to  a  petition  for  a  supersedeas  with  a 
view  to  have  an  execution  superseded 
and  quashed  where  the  judgment  has 
been  discharged. 

Writ  of  Becordari.  —  In  North  Caro- 
lina, where  the  garnishee  has  lost  the 
right  of  appeal  without  default  on  his 
part,  and  he  has  merits,  a  writ  of  re- 
cordari  may  be  invoked  by  him.  Car- 
mer  v.  Evers,  80  N.  Car.  56.  Blair  v. 
Rhodes,  5  Ala.  648;  Randolph  v.  Little, 
62  Ala.  396. 

8.  Cowan  v.  Lowry,  7  Lea  (Tenn.) 
620;  Jarvis  v.  Mitchell,  99  Mass.  530. 

In  Massachusetts,  where  judgment 
against  both  defendant  and  garnishee 
must  be  made  at  the  same  time,  the 
plaintiff  must,  on  his  appeal,  have  the 
case  continued  for  judgment  against 
the  defendant.  Jarvis  v.  Mitchell,  99 
Mass.  530. 

9.  Kennedy  v.  Tiernay,  14  R.  I.  528; 
Kaylor  v.  Brunswick,  6  Heisk.  (Tenn.) 
235. 
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as  a  discontinuance  of  the  garnishment  proceedings.*  Where  the 
judgment  against  the  defendant  in  the  main  action  is  reversed, 
set  aside,  or  vacated,  this  also  vacates  the  garnishment  judgment, 
whether  such  garnishment  judgment  was  appealed  from  or  not.' 
If  the  court  have  jurisdiction  of  the  subject  and  the  parties,  a 
payment  by  the  garnishee  on  execution  under  its  judgment  will 
protect  the  garnishee,  and  a  reversal  of  the  judgment  by  the 
defendant  for  irregularities,  after  payment  by  the  garnishee,  will 
not  invalidate  such  payment.'  Such  reversal  will  not  render  the 
garnishee  liable  to  the  defendant  for  the  amount  paid,*  nor  can 
the  amount  be  recovered  by  the  garnishee  from  the  plaintiff.* 
In  case  of  reversal,  a  defendant  is  entitled  to  restitution  from  the 
plaintiff  and  not  from  the  garnishee.®  The  proper  form  of  action 
in  such  case  is  an  action  by  the  defendant  against  the  plaintiff 
for  money  paid  to  his  use.' 

By  the  Plaintiff.  —  The  plaintiff  must  appeal  from  a  judgment 
against  him  in  the  main  action  within  the  proper  time,  otherwise 
the  garnishee  is  entitled  to  his  discharge.*  Where  the  plaintiff 
does  so  appeal  from  the  judgment,  a  garnishee  is  not  released 
from  the  plaintiff's  claim,*  the  effect  of  the  plaintiff's  appeal 
being  to  bring  the  garnishment  proceedings  together  with  the 
main  action  into  the  appellate  court.**  Where,  however,  the 
garnishee  has   been  discharged  before  the  appeal,  the   plaintiff 


1.  Howell's  Ann.  Stat.  Mich.,  §  8041. 
Thus,  in  Bushey  v.  Raths,  45   Mich. 

181,  it  is  held  that  the  taking  of  an  ap- 
peal, giving  a  bond  thereon,  operates 
as  a  release  of  the  property. 

2.  Rowlett  V.  Lane,  43  Tex.  274; 
Mitchell  V.  Watson,  9  Fla.  160;  With- 
ington  V.  South  worth,  26  Mich.  381; 
Smith  V.  Kansas  City,  etc.,  R.  Co.,  49 
Mo.  App.   54;  Clough  v.  Buck,  6  Neb. 

343- 

In  Todd  V.  Darling,  ii  Me.  34,  it  was 
held  that  judgment  in  garnishment 
proceedings,  being  collateral,  can  only 
i)e  reversed  by  the  same  process  by 
which  the  principal  judgment  is  re- 
versed. 

3.  Richardson  v.  Hickman,  22  Ind. 
244;  Montgomery  Gas  Light  Co.  v. 
Merrick,  61  Ala.  534;  Troyer  t/.  Schwei- 
zer,  15  Minn.  241.  See  also  Mead  v. 
Doe,  18  Wis.  31;  Atcheson  v.  Smith,  3 
B.  Mon.  (Ky.)  502;  Harmon  v.  Birch- 
ard,  8  Blackf.  (Ind.)  418;  Schoppenhast 
V.  Bollman,  21  Ind.  280. 

"  At  common  law,  a  writ  of  error 
(and  an  appeal  under  the  statute  is  a 
substitute  for  the  common-law  writ  of 
error)  was  a  supersedeas  of  execution 
from  the  time  of  its  allowance."  The 
statute  requiring  appeal  bonds  changed 


this  rule,  and  whereas,  under  the  com- 
mon-law rule,  the  mere  appeal  of  the 
principal  action  would  stay  both  the 
garnishment  proceedings  and  the  prin- 
cipal action,  the  operation  of  such  stat- 
utes is  not  to  stay  or  hinder  the 
enforcement  of  either  by  mere  appeal 
without  bond.  Montgomery  Gas  Light 
Co.  V.  Merrick,  6i  Ala.  534. 

4.  Troyer  v.  Schweizer,  15  Minn. 
241;  Richardson  v.  Hickman,  22  Ind. 
244. 

5.  Duncan  v.  Ware,  5  Stew.  &  P. 
(Ala.)  119. 

6.  Montgomery  Gas  Light  Co.  v. 
Merrick,  61  Ala.  534. 

7.  Elliot  V.  Sneed,  2  111.  517. 

8.  Suydam  v.  Huggeford,  23  Pick. 
(Mass.)  465;  Sherrod  v.  Sheriff,  17  Ala. 
312;  Peterson  v.  Hays,  85  Iowa  14; 
State  V.  Cunningham,  9  Neb.  146. 

9.  Erickson  v.  Duluth,  etc.,  R.  Co., 
105  Mich.  415;  Treat  v.  Dunham,  74 
Mich.  114;  Harrison  v.  Trader,  29  Ark. 
85;  Danforth  v.  Carter,  4  Iowa  230; 
Puff  V.  Huchter,  78  Ky.  146;  Dolby  v. 
Tingley,  9  Neb.  412. 

10.  Boynton  v.  Foster,  7  Met.  (Mass.) 
415;  Chase  v.  Foster,  9  Iowa  429; 
Dolby  V.  Tingley,  9  Neb.  412;  Ken- 
nedy V.  Tiernay,  14  R.  I.  528. 
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Appeal. 


GARNISHMENT. 


Of  Principal  Action. 


must  take  a  distinct  appeal  of  the  garnishment  proceedings.* 


1.  Brown  v.  Tuppeny,  24  Kan.  29; 
Dolby  V.  Tingley,  9  Neb.  412.  But  see 
Erickson  v.  Duluth,  etc.,  R.  Co.,  105 
Mich.  415;  Kennedy  v.  Tiernay,  14  R. 
I.  528. 

In  Dolby  v.  Tingley,  9  Neb.  412,  it  is 
held  that  where  no  steps  are  taken  to, 
discharge  the  garnishee  or  to  dissolve 
the  attachment  on  the  part  of  the  de- 
fendant, judgment  in  favor  of  the 
defendant  does  not  discharge  the 
garnishee  where,  on  appeal,  judg- 
ment is  recovered  in  favor  of  the  plain- 
tiff. See  also  Chase  v.  Foster,  9  Iowa 
429. 

Garnishee  Most  Take  Notice  of  Appeal. 
—  It  has  been  held  in  some  cases  that 
the  garnishee  must  be  taken  to  have 
had  constructive  notice  of  the  appeal  by 


the  plaintiff.  Chase  v.  Foster,  9  Iowa 
429;  Puff  V.  Huchter,  78  Ky.  146.  In 
this  case  the  plaintifi'  in  the  principal 
suit  prayed  an  appeal  at  the  time  an 
order  dissolving  an  attachment  was 
made,  and  perfected  his  appeal  a  few 
hours  afterwards,  and  caused  official 
notice  of  the  fact  to  be  given  to  the 
garnishee,  who  had  in  the  meantime 
paid  his  debt  to  the  defendant,  before 
receiving  the  actual  notice.  It  was 
held  that  the  garnishee  was  bound  to 
take  notice  of  all  that  was  done  in 
court,  in  reference  to  the  attached 
fund,  and  that  he  must  be  held  under 
the  circumstances  to  have  had  con- 
structive notice  that  an  appeal  had 
been  prayed  and  granted.  See  also 
Danforth  v.  Rupert,  11  Iowa  547. 
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GAS   AND   GAS   COMPANIES. 

I.  Actions  by  Gas  Companies,  878. 
n.  Actions  against  Gas  Companies,  878. 

I  Actions  by  Gas  Companies  —  Assumpsit.  —  A  gas  company  may 
maintain  an  action  of  assumpsit  for  the  price  of  gas  sold  to  a 
consumer,* 

liyunction. — Where  a  city  has  granted  to  a  gas  company  the  exclu- 
sive right  to  use  its  streets  for  laying  gas-pipes,  injunction  is  a 
proper  remedy  to  restrain  the  city  from  conferring  a  similar  privi- 
lege on  another  company.* 

H  Actions  against  Gas  Companies.  —  injunction  is  the  proper 
remedy  to  prevent  a  gas  company  from  illegally  cutting  ofT  the 
gas  from  a  consumer;*  but  it  will  not  ordinarily  be  granted  to 
restrain  the  company  from  digging  up  the  highway  in  front  of  the 
plaintiff's  property.** 

Mandamus  is  a  correct  proceeding  to  compel  a  gas  company  to 
furnish  gas  to  those  entitled  to  receive  it.* 


1.  London  Gas  Light,  etc.  Co.  v. 
Nicholls,  2  C.  &  P.  365,  12  E.  C.  L. 
174,  wherein  it  was  held  that  a  contract 
by  deed  executed  by  the  company  was 
unnecessary.  And  see  Church  v.  Im- 
perial Gas  Light,  etc.,  Co.,  6  Ad.  &  El. 
846.  33  E.  C.  L.  230. 

Guaranty.  —  A  gas  company  may  like- 
wise maintain  assumpsit  for  gas  guar- 
anteed by  a  hotel  receiver.  Hibernian 
Gas  Light  Co.  v.  Parry,  L.  R.  4  Ir.  453. 

2.  Newport  v.  Newport  Light  Co.,  84 
Ky.  166. 

3.  Disputes  between  Company  and  Con- 
sumer. —  Where  a  dispute  arises  be- 
tween a  gas  company  and  a  consumer 
in  regard  to  a  bill  for  gas  consumed, 
the  court  will  grant  an  injunction  to 
prevent  the  company  from  cutting  off 
the  gas  until  the  cause  can  be  tried. 
Sickles  V.  Manhattan  Gas  Light  Co., 
64  How.  Pr.  (N.  Y.  Supreme  Ct.)  33,  66 
How.  Pr.  (N.  Y.)  304,  314. 

4.  Must  Seek  Kedress  at  Law.  —  An  in- 
junction will  not  be  granted  to  restrain 
a  gas  company  from  laying  its  pipes  in 
the  highway  in  front  of  the  plaintiff's 
property,  but  the  plaintiff  must  seek 
his  remedy  in  the  way  of  damages  at 


law.  Kincaid  v.  Indianapolis  Natural 
Gas  Co.,  124  Ind.  577. 

An  injunction  will  not  be  granted  to 
restrain  a  gas  company  from  digging 
up  the  highway  in  front  of  the  plain- 
tiff's property  unless  it  appears  that  the 
injury  is  such  as  cannot  be  compen- 
sated in  damages.  Kenney  v.  Cort- 
sumers'  Gas  Co.,  142  Mass.  417. 

For  a  Full  Treatment  of  the  rights  and 
liabilities  of  gas  companies  laying  their 
pipes  in  streets  and  highways,  see  Am. 
and  Eng.  Encyc.  of  Law,  tit.  Gas  and 
Gas  Companies. 

5.  People  V.  Manhattan  Gas  Light 
Co.,  45  Barb.  (N.  Y.)  136;  ZanesvilU 
Gas  Light  Co.  v.  Zanesville,  47  Ohio 

St.  35. 

Mandamus  lies  to  compel  a  natural 
gas  company  to  furnish  gas  to  the  per- 
sons owning  and  occupying  houses  in 
those  streets  in  which  the  company  has 
pipes.  Portland  Natural  Gas,  etc.,  Co. 
V.  State,  135  Ind.  54,  citing  S  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  1284,  1289. 

Indiana — Insufficient  Answer. —  In  a 
mandamus  proceeding  to  compel  a  gas 
company  to  supply  the  relator  with 
gas,   the  answer    alleged   that    at  the 
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Fire  —  Contributory  Negligence.  —  In  an  action  against  a  gas  company 
for  setting  fire  to  an  adjoining  house,  whence  the  fire  spread  to 
the  plaintiff's  property,  it  is  unnecessary  to  negative  contributory 
negligence  in  the  owner  of  the  adjoining  house.* 


time  of  the  demand  the  relator  was 
being  furnished  with  gas  by  another 
company.  It  was  held  that  this  aver- 
ment was  not  sufficient  to  show  that 
the  defendant  company  could  not  com- 
ply with  the  demand  without  violating 
Ind.  Acts,  1891,  p.  381,  which  forbids 
any  person  to  change,  extend,  or  alter 
service  or  other  gas-pipes  without  first 
obtaining  the  written  permission  of  the 
company  owning  the  same.  Portland 
Natural  Gas,  etc.,  Co.  v.  State,  135 
Ind.  54. 

1.  Blenkiron  v.  Great  Cent.  Gas. 
Co.,  3  L.  T.  N.  S.  317.  In  that  case  the 
declaration  stated  that  the  plaintiff  was 
possessed  of  premises;  that  the  defend- 
ant was  employed  in  laying  gas-pipes 


to  the  premises  adjoining;  and  that  he 
did  the  work  so  negligently  that  the 
gas  escaped  and  ignited,  and  the  prem- 
ises adjoining  the  plaintiff's  were  set 
on  fire,  and  thereby  his  premises  were 
set  on  fire  and  burnt.  It  was  held  that 
the  declaration  disclosed  a  good  cause 
of  action;  that  it  was  unnecessary  to 
negative  negligence  in  the  owner  of 
the  adjoining  house  in  putting  out  the 
fire  before  it  communicated  with  'he 
plaintiff's  premises;  and  that  the  plea 
of  not  guilty  would  put  in  issue  the 
negligence  of  the  defendant. 

And  see  in  general  as  to  negativing 
contributory  negligence  in  a  complaint 
or  declaration,  article  Contributory 
Negligence,  vol.  5,  p.  i. 


879 


Volume  IX. 


GENERAL  APPEARANCE. 

See  article  APPEARANCES,  vol.  2,  p.  588. 


GENERAL  ASSIGNMENT. 

See  article  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 

vol.  2,  p.  865. 


GENERAL  AVERAGE. 

AOKISALTT  GouBTS  have  jurisdiction  of  cases  of  general  average 
upon  losses  at  sea.*  The  claim  for  contribution  is  founded  on 
principles  of  justice,  and  may  be  brought  in  a  court  of  equity  or 
a  court  of  law.* 


1.  Mutual  Safety  Ins.  Co.  v.  The 
Ship  George,  Olc.  Adm.  89. 

See  for  a  full  treatment  of  the  law  of 
ihis  subject,  Am.  and  Eng.  Encyc.  of 
Law,  tit.  General  Average. 

Jarisdiotion  in  Personam.  —  In  Cutler 
V.  Rae,  7  How.  (U.  S.)  729,  it  is  said 
that  admiralty  has  no  jurisdiction  in 
personam  in  general  average,  but  the 
question  of  jurisdiction  did  not  fairly 
arise,  and  moreover  the  case  is  con- 
sidered to  have  been  overruled  by  New 
England  Mut.  Marine  Ins.  Co.  v.  Dun- 
ham, II  Wall.  (U.  S.)  i;  Coast  Wreck- 
ing Co.  V.  Phoenix  Ins.  Co.,  7  Fed. 
Rep.  236.  And  see  Dike  v.  Propeller 
St.  Joseph,  6  McLean  (U.  S.)  573. 

2.  Birkley  v.  Presgrave,  i  East,  220; 
Price  V.  Noble,  4  Taunt.  123;  Backus 
V.  Coyne,  35  Mich.  5,  overruling  Rossi- 
tcr  V.  Chester,  i  Dougl.  (Mich.)  154. 

In  Mutual  Safety  Ins.  Co.  v.  The 
Ship  George,  Olc.  Adm.  96,  the  court 
said:  "  A  suit  at  law  or  in  equity  may 
be  employed  to  obtain  the  value  of 
the  contribution  •  •  *  but  the  pro- 
ceedings can  only  be  in  personam  at 
law,  helped  out  by  the  fiction  of  a  con- 
tract *  »  *  where  none  subsists  in 
fact.  And  the  interposition  of  equity 
afifords  no    specific   relief   against   the 


property,  and  is  invoked  rather  to  bring 
suitable  parties  into  the  controversy 
than  to  effectuate,  by  its  direct  action, 
the  remedy  the  case  requires.  It  will 
not  even  restrain  the  master  from  part- 
ing with  the  goods,  if  he  thinks  proper 
to  do  so.  The  civil  law  supplies  the 
only  forum  adequate  to  the  full  necessi- 
ties of  the  remedy." 

Foreign  Law  and  Costom.  —  In  an 
action  in  admiralty  to  recover  contri- 
butions on  general  average  bonds  exe- 
cuted at  Bermuda,  the  defendants  set 
up  as  a  defense  that  the  adjustment 
which  was  made  in  the  port  of  New 
York  was  not  made  up  in  accordance 
with  the  law  and  custom  in  such  cases. 
There  was  no  averment  in  the  answer 
that  the  usages  and  laws  of  Bermuda 
differed  from  those  of  New  York  in 
similar  cases.  It  was  held  that,  in  the 
absence  of  such  an  averment,  there 
was  a  presumption  that  the  usages  and 
laws  of  Bermuda  were  the  same  as 
those  of  New  York,  and  evidence  show- 
ing that  the  adjustment  was  made  in 
accordance  with  the  usages  and  laws 
of  New  York  showed  an  adjustment 
in  compliance  with  the  terms  of  the 
bond.  Olivari  v.  Thames,  etc..  Marine 
Ins.  Co.,  37  Fed.  Rep.  894. 
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GENERAL   DEMURRER. 

See  article  DEMURRERS  A  T  COMMON  LA  W  AND  UNDER 
THE  CODES,  vol.  6,  p.  292;  DEMURRERS  IN 
CHANCERY,  vol.  6,  p.  391. 


GENERAL   DENIAL. 

As    to    General    Denial  in    Code   Answers    in    General,    see    article 
ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  777. 
G:mral  Denial  in  Particular  Kinds  of  Actions,  or  in  Actions 
Related  to  Particular  Subject-matters,  see  the  various  titles  in 
this  work. 


GENERAL  ISSUE. 

I.  Definition,  882. 
II.  When  a  Proper  Pleading,  882. 

III.  Effect  as  an  Admission,  882. 

IV.  Special  Pleas  Amounting  to  General  Issue,  883. 

CROSS-REFERENCES. 

As  to  General  Denial  in  Code  Answers,  see  article  ANSWERS  IN 
CODE  PLEADING,  vol.  i,  p.  777. 

General  Issue  in  the  Particular  Common  Law  Actions,  see  articles 
ACCOUNTS  AND  ACCOUNTING,  vol.  i,  p.  83;  AS- 
SUMPSIT, vol.  2,  p.  987;  COVENANT,  vol.  5,  p.  342; 
DEBT,  vol.  5,  p.  894;  DETINUE,  vol.  6,  p.  643;  EJECT- 
MENT, vol.  7,  p.  260  ;  REPLEVIN ;  TRESPASS; 
TRESPASS  ON  THE  CASE;  TROVER. 

General  Issue  and  What  may  be  Proved  Thereunder,  in  Actions 
Related  to  Particular  Subject-matters,  see  the  various  titles  in 
this  work  relating  to  such  subject-matters,  as  AWARDS, 
CORPORATIONS,  CARRIERS,  etc. 

General  Issue  Accompanied  by  Notice  of  Defense,  see  article 
NOTICE  OF  DEFENSE. 

Giving  in  Evidence  Under  General  Issue  Matters  in  Mitigation 
of  Damages,  see  article  DAMAGES,  vol.  5,  p.  776. 
9  Encyc.  PI.  &  Pr.  —  56  881  Volume  IX. 


Definition. 


GENERAL  ISSUE. 


Effect  as  Admission. 


As  to  Presumption  that  General  Issue  was  Pleaded,  see  article  AP- 
PEALS, vol.  2,  p.  463. 
Demurrer  Reaching  Back  Over  General  Issue,  see  article  DE- 
MURRERS AT  COMMON  LAW  AND  UNDER  THE 
CODES,  vol.  6,  p.  332. 


I.  Definition.  —  The  general  issue  in  pleading  is  a  plea  which 
denies  or  traverses  at  once  the  whole  declaration  or  indictment, 
without  offering  any  special  matter  to  evade  it.*  Such  a  plea  is 
called  the  general  issue  because,  by  importing  an  absolute  and 
general  denial  of  what  is  alleged  in  the  declaration  or  indictment, 
it  amounts  at  once  to  an  issue.* 

Examples  of  the  general  issue  in  civil  actions  are  "  710JI  assump- 
sit,'' '^  nil  debet,"  ^^  non  est  factum,"  ^^  non  cepit"  etc' 

In  Criminal  Cases.  —  The  general  issue  in  criminal  proceedings  is 
**■  not  guilty,"  pleaded  by  the  prisoner  at  the  bar.* 

II.  When  a  Peopee  Pleading.  —  The  plea  of  the  general  issue 
is  proper  where  the  claim  of  the  plaintiff  is  not  well  founded  in 
fact.* 

m  Effect  as  an  Admission. — Where  a  defendant  pleads  the 
general  issue  he  admits,  for  the  purposes  of  the  trial,  that  the 


1.  Bouv.  Law  Diet.,  707.  See  also 
McConnico  v.  Stallworth,  43  Ala.  389; 
Wilson  V.  Wagar,  26  Mich.  452;  Ingalls 
V.  Eaton,  25  Mich.  32;  Kinnie  z/.Owen, 
I  Mich.  249;  Dudley  v.  Sumner,  5  Mass. 
438. 

"  A  plea  which  traverses  and  denies, 
briefly  and  in  general  and  summary 
terms,  the  whole  declaration,  indict- 
ment, or  complaint,  without  tendering 
new  or  special  matter."  Black's  Law 
Diet.  535. 

2.  3  Black.  Com.  305;  i  Bouv.  Law 
Diet.  707. 

"It  appears  to  be  so  called  because 
the  issue  that  it  tenders,  involving  the 
whole  declaration  or  the  principal  part 
of  it,  is  of  a  more  general  and  compre- 
hensive kind  than  is  usually  tendered 
by  a  common  traverse."  Stephen's 
PI.  (Tyler's  ed.)  168. 

Where  Special  Pleas  are  Abolished  by 
statute,  the  defendant,  in  order  to  avail 
himself  of  any  matter  of  defense  which 
was  formerly  required  to  be  pleaded 
specially,  or  of  which  a  special  notice 
was  required  to  be  given,  must  annex 
to  his  plea  of  the  general  issue  a  notice 
to  the  plaintiff,  briefly  stating  the  na- 
ture of  such  defense.  To  such  a  notice 
there  can  be  no  replication,  and  conse- 
quently no  new  assignment,  but  the 
plaintiff  goes  to  trial  upon  the  declara- 
tion,  plea,   and  notice.     McFarlane  v. 


Ray,   14  Mich.   468.      See  also  article 
Notice  of  Defense. 

In  Massachusetts  special  pleas  in  bar 
as  formerly  used,  and  the  general  issue 
in  all  except  real  and  mixed  actions, 
are  abolished,  and  in  place  thereof  the 
defendant  files  an  answer  to  the  declara- 
tion. Stat.  1836,  c.  273,  §  i;  Stat.  1852, 
c.  312,  §  12;  Gen.  Stats.,  c.  129,  §  15. 

3.  Black's  Law  Diet.  535;  i  Tidd's 
Pr.  645. 

4.  I  Rapalje  &  Lawrence  Law  Diet. 
565.  See,  for  a  full  discussion  of  the 
plea  of  not  guilty,  article  Arraignment 
AND  Plea,  vol.  2,  p.  784  et  seq. 

6.  Denver  Tp.  v.  White  River  Log, 
etc.  Co.,  51  Mich.  472. 

"  General  issues,  it  is  said,  were 
framed  in  words  calculated  to  deny  the 
whole  of  the  facts  alleged  in  the  decla- 
ration, and  were  considered  proper,  and 
indeed,  necessary,  when  the  defense 
merely  denied  the  plaintiff's  allegations 
and  referred  the  matter  in  dispute  to 
the  jury,  the  proper  judges  whether  or 
not  the  fact  complained  of  was  com- 
mitted." I  Chitty's  Pl.  (i6th  Am.  ed.) 
489.  See  also  7  Bac.  Abr.,  Pleas  and 
Pleadings,  D,  525. 

"  The  general  issue  denies  all  the 
material  allegations  in  the  declaration; 
by  which  are  meant,  all  those  which 
the  plaintiff  may  be  required  to  prove. 
Or  (more   precisely),  it  enables  the  de- 
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Pleas  Amounting  to 


GENERAL  ISSUE. 


General  Iiiao. 


declaration  declares  a  good  cause  of  action,  and  when,  upon  this 
state  of  the  pleadings,  the  plaintiff  proves  what  he  has  under- 
taken to  do,  he  is  entitled  to  a  verdict,  although  the  court  may 
afterwards  arrest  the  judgment  for  the  defectiveness  of  the  decla- 
ration.* In  some  states  it  is  held  that  the  general  issue  also 
admits  the  character  in  which  the  plaintiff  sues.* 

IV.  Special  Pleas  Amounting  to  General  Isstte.  —  A  special 
plea  which  amounts  to  the.  general  issue  is  bad  on  demurrer.' 


fendant  to  contest  all  such  allegations 
in  evidence;  and  actually  puts  the 
plaintiff  upon  the  proof  of  all  or  any  of 
them  which  are  thus  contested." 
Gould's  PL  (5th  ed.)  c.  6,  §  8. 

1.  Brewer  r.  Strong,  lo  Ala.  961. 
Legal  SafB.ciency  of  Declaration  Cannot 

be  Raised.  —  In  an  action  on  two  promis- 
sory notes,  the  general  issue  having  ad- 
mitted the  legal  sufficiency  of  the  de- 
claration and  merely  denied  the  truth 
of  the  facts  alleged,  the  defendants 
could  not  raise  the  legal  question  before 
the  jury  whether  the  notes  were  their 
promises;  that  point  should  have  been 
presented  by  a  demurrer  to  the  declara- 
tion.    Minge  v.  Curry,  5  Ala.  168. 

2.  Linville  v.  Earlywine,  4  Blackf. 
(Ind.)  469.  See  upon  this  point  articles 
Corporations,  vol.  5,  p.  52;  Execu- 
tors AND  Administrators,  vol.  8,  p. 
674. 

Admission  of  Corporation's  Capacity  to 
be  Sued.  — "  It  was  held  in  Penobscot 
Boom  Corp.  v.  Lamson,  16  Me.  224,  that 
in  a  suit  by  a  corporation,  the  plea  of  the 
general  issue  was  an  admission  of  its 
legal  existence  and  competency  to 
maintain  an  action.  It  is  not  perceived 
why  the  same  doctrine  is  not  equally 
applicable  to  corporations  when  sued  as 
defendants.  But  while  the  existence 
of  the  corporation  is  thus  admitted,  the 
time  when  it  first  acquired  a  valid  or- 
ganization is  left  undetermined.  The 
only  effect  of  the  admission  is  that,  at 
the  time  of  the  institution  of  the  suit, 
the  corporation,  a  party  thereto,  was 
capable  of  suing  or  being  sued. ' '  Free- 
man V.  Machias  Water  Power,  etc.  Co., 
38  Me.  343.  See  also  Herbert  v.  Nash- 
ville Bank,  i  Stew.  &  P.  (Ala.)  286. 

3.  I  Chitty's  PI.  (i6th  Am.  ed.)  552; 
Auburn  Bank  v.  Weed,  19  Johns.  (N. 
Y.)  300;  Kennedv  v.  Strong,  10  Johns. 
(N.  Y.)  289;  Wheeler  v.  Curtis,  11 
Wend.  (N.  Y.)  653;  Richards  v.  Cuyler, 
2  Hall  (N.  Y.)  201;  Travelers'  Pre- 
ferred  Ace.  Assoc,  v.  Moore,  58  111.  App. 
634;  Potter  V.  Stanley,  i  D.  Chip.  (Vt.) 
243;  Thayer  v.  Brewer,  15  Pick.  (Mass.) 


217;  Gardner  v.  Webber,  17  Pick. 
(Mass.)  407;  Martin  v.  Woods,  6  Mass. 
6;  Little  v.  Bolles,  12  N.  J.  L.  171;  Van 
Ness  V.  Forrest,  8  Cranch  (U.  S.)  30; 
Dibble  v.  Duncan,  2  McLean  (U.  S.)  553. 

"  The  defendant  is  at  liberty  to  plead 
the  general  issue,  or  traverse  any  ma- 
terial point  of  the  declaration;  but  he 
cannot  plead  a  plea  that  amounts  to  the 
general  issue;  for  pleas  which  amount 
to  the  general  issue  are  only  facts  on 
which  the  issue  may  be  turned  in  evi- 
dence, and  therefore  are  not  issues  of 
fact,  to  be  referred  to  the  court,  but 
matters  of  evidence  to  be  determined 
by  a  jury,  and  consequently  not  good 
pleas;  because  they  draw  to  the  exam- 
ination of  the  court  what  is  proper  to 
be  determined  by  a  jury."  7  Bac.  Abr., 
Pleas  and  Pleadings,  G,  541. 

"  Any  matter  of  defense  which  denies 
what  the  plaintiff,  on  the  general  issue, 
would  be  bound  to  prove,  may  and 
ought  to  be  given  in  evidence,  under 
the  general  issue;  and  a  plea  setting 
up,  negatively,  such  facts,  is  bad  on 
special  demurrer.  But  any  ground  of 
defense  which  admits  the  facts  alleged 
in  the  declaration,  but  avoids  the  action 
by  matter  which  the  plaintiff  would 
not  be  bound  to  prove  or  dispute,  in  the 
first  instance,  on  the  general  issue,  may 
be  specially  pleaded,  i  Chitty's  PL 
(i6th  Am.  ed.)  497;  i  Tidd's  Pr.  599, 
600.  Where  the  defense  consists  of 
matter  of  fact,  and  the  general  issue 
may,  it  ought  to  be  pleaded,  it  being, 
in  such  case,  a  good  cause  of  demurrer 
that  the  plea  amounts  to  the  general 
issue."  Auburn  Bank  v.  Weed,  19 
Johns.  (N.  Y.)  303. 

Illustrations.  —  In  a  suit  by  a  corpora- 
tion the  plea  of  nul  tiel  corporation  is 
bad,  on  special  demurrer,  as  amounting 
to  the  general  issue.  Auburn  Bank  v. 
Weed,  19  Johns.  (N.  Y.)  300.  But  see 
upon  this  point  article  Corporations, 
vol.  5,  p.  84. 

A  plea  of  license,  in  an  action  quart 
clausum,  from  one  having  only  a  pos- 
sessory right  to  the  locus  in  quo,  with- 
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This  rule  is  based  upon  the  principle  that  a  special  plea  must  give 
express  or  implied  color  to  the  plaintiff's  right,  and  not  deny  it, 
as  is  done  by  the  general  issue.'     The  general  principles  which 


out  giving  color  to  the  plaintiff,  is  bad 
as  amounting  only  to  the  general  issue. 
Underwood  v.  Campbell,  13  Wend.  (N. 
Y.)  78;  see  also  Collet  v.  Flinn,  5  Cow. 
(N.  Y.)  466.  See  Van  Ness  v.  Forrest, 
8  Cranch  (U.  S.)  30;  Wheeler  v.  Curtis, 
II  Wend.  (N.  Y.)  660. 

A  plea  in  bar  that  the  note  was  given 
.without  consideration  is  insufficient  to 
an  action  on  a  promissory  note,  be- 
cause it  amounts  to  the  general  issue. 
Potter  V.  Stanley,    i  D.  Chip.  (Vt.)  243. 

1.  Dibble  v.  Duncan,  2  McLean  (U. 
S.)  553.  I  Chitty's  PI.  (i6th  Am.  ed.) 
552.  See  article  Confession  and  Avoid- 
ANCE,  vol.  5,  p.  664. 

"  Where  the  defense  consists  of  mat- 
ter of  fact  merely  amounting  to  a  de- 
nial of  such  allegations  in  the  declara- 
tion as  the  plaintiff  would  on  the  general 
issue  be  bound  to  prove  in  support  of 
his  case,  a  special  plea  is  bad,  as  un- 
necessary and  amounting  to  the  general 
issue;  first,  because  such  special  plea, 
if  considered  as  a  traverse,  tends  to 
needless  prolixity  and  expense,  and  is 
an  argumentative  denial  and  a  depart- 
ure from  the  prescribed  forms  of  plead- 
ing the  general  issue;  and,  secondly,  if 
viewed  as  a  plea  in  confession  and 
avoidance,  it  does  not  give  color  or  a 
plausible  ground  of  action  to  the  plain- 
tiff."    I  Chitty's  PI.  (i6th  Am.  ed.)  552. 

Fleas  Hot  Necessarily  Amounting  to 
General  Issue.  —  A  special  plea  alleging 
facts  which  will  maintain  the  defense 
under  the  general  issue  does  not  neces- 
sarily amount  to  the  general  issue. 
Dewees  v.  Manhattan  Ins.  Co.,  34  N.  J. 
244.    See  also  Gould's  PI.  (5th  ed.)  c.  6, 

Thus  "  in  assumpsit,  on  a  special 
agreement  where  the  right  of  action 
depends  upon  a  condition  precedent, 
performance  of  which  is  alleged  in  the 
declaration,  the  defendant  may,  instead 
of  pleading  the  general  issue,  deny  the 
alleged  performance  of  the  condition, 
and  put  himself  upon  the  country. 
Gould's  PI.  (5th  ed.)  c.  6,  §  62.  Where 
the  condition  and  its  performance  are 
not  specially  alleged  in  the  declaration, 
the  defendant  may,  by  plea,  avail  him- 
self of  a  special  issue  on  the  perform- 
ance by  putting  the  condition  on  the 
record  and  averring  its  non-perform- 
ance.    In  such  cases,  the  matter  being 


new  matter,  the  plea  should  conclude 
with  a  verification."  Dewees  z'.  Man- 
hattan Ins.  Co.,  34  N.  J.  L.  253. 

Test  of  Whether  Plea  Amounts  to  Gen- 
eral Issue.  —  The  usual  test  where  objec- 
tion is  made  that  the  plea  amounts  to  the 
general  issue  is  whether  it  takes  away 
all  color  for  maintaining  an  action  by 
fixing  a  negative  upon  the  plaintiff's 
right  in  the  first  instance.  Thus,  in  tres- 
pass quare  clausum  f regit,  the  defendant 
pleading  title  in  a  third  person,  a  de- 
mise to  himself,  and  an  entry  under 
that  demise,  this  plea  was  held  bad  be- 
cause it  showed  a  right  of  possession  in 
the  defendant  at  the  time  when  he  en- 
tered and  committed  the  trespass  com- 
plained of.  Collet  V.  Flinn,  5  Cow. 
(N.  Y.)  466.  So,  a  plea  that  he  entered 
under  a  license  from  such  third  person. 
Underwood  v.  Campbell,  13  Wend.  (N. 
Y.)  78.  Such  a  plea,  standing  alone, 
virtually  says  that  the  defendant  did 
not  commit  any  trespass  in  the  plain- 
tiff's close,  and  is,  therefore,  but 
another  mode  of  pleading  not  guilty. 
It  absolutely  and  necessarily  denies 
all  possessory  right  in  the  plaintiff,  the 
contrary  of  which  he  must  maintain, 
or  he  is  not  entitled  to  sue.  Such  a 
plea  is  said,  by  the  books,  in  itself  to 
take  away  all  color  or  pretence  for  an 
action;  and  therefore,  to  be  maintain- 
able as  a  special  plea,  it  must  surmise 
some  possession  in  the  plaintiff,  at  the 
time,  under  color  of  a  defective  title. 
Taking  away,  in  itself,  all  implied 
color,it  must,  in  the  manner  mentioned, 
substitute  what  is  called  express  color. 
I  Chitty's  PI.  (i6th  Am.  ed.)  555.  Brown 
V.  Artcher,  i  Hill  (N.  Y.)  267.  in  which 
all  the  foregoing  propositions  are  af- 
firmed. 

"  This  is  the  test  whether  a  plea  in 
bar  is  bad  as  amounting  to  the  general 
issue;  if  it  be  any  matter  of  defence 
which  denies  what  the  plaintiff,  on  the 
general  issue,  would  be  bound  to 
prove.  It  may  and  ought  to  be  given 
in  evidence  under  the  general  issue, 
and  a  plea  setting  up  such  facts  neg- 
atively is  bad  on  special  demurrer; 
but  if  it  be  any  ground  of  defence 
which  admits  the  facts  alleged  in  the 
declaration,  but  avoids  the  action  by 
matter  which  the  plaintiff  would  not  be 
bound  to  prove  or  dispute  in  the  first 
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determine  the  sufficiency  of  special  pleas,  in  respect  of  express 
or  implied  color,  are  fully  discussed  in  a  preceding  article.* 


instance  on  the  general  issue,  it  may  be 
specially  pleaded."  Thayer  v.  Brewer, 
15  Pick.  (Mass.)  219. 

"  There  is  a  great  distinction  between 
the  case  of  a  plea  which  amounts  to  the 
general  issue,  and  a  plea  which  dis- 
closes matter  which  may  be  given  in 
evidence  under  the  general  issue.  Un- 
der the  latter,  as  has  been  observed  in 
the  earlier  part  of  this  judgment,  the 
various  things  enumerated  may  be 
given  in  evidence  under  the  general 
issue,  independently  of  any  of  the  new 
rules;  but  it  is  incorrect  language  to 
say  that  these  things  amount  to  the 


general  issue;  they  only  defeat  the 
contract;  but  what,  in  correct  language, 
may  be  said  to  amount  to  the  general 
issue  is,  that  for  some  reason  specially 
stated,  the  contract  does  not  exist  in 
the  form  in  which  it  is  alleged,  and, 
where  that  is  the  case,  it  is  an  argu- 
mentative denial  of  the  contract,  in- 
stead of  being  a  direct  denial;  and 
which,  according  to  the  correct  rule  of 
pleading,  is  not  allowed."  Hayselden 
V.  Staff,  5  Ad.  &  El,  153,  31  E,  C.  L. 
307- 

1.   Article  Confession  and  Avoid- 
ance, vol.  5,  p.  669  et  seq 


8b6 


Volume  IX. 


GENERAL  TERM. 

See  article  TERMS  OF  COURT,  and  cross-references  there  given. 


GOODS   SOLD  AND  DELIVERED. 

See  articles  ASSUMPSIT,  vol.  2,  p.  987 ;  SALES. 


GRAND  JURY.. 

See  article  INDICTMENTS. 


GUARANTY. 

As  connected  with  Bills  and  Notes,  see  articles  CONDITIONS 
PRECEDENT,  vol.  4,  P-  626;  NEGOTIABLE  INSTRU- 
MENTS; but  see  for  a  General  Treatment  of  Procedure  in 
Connection  with  Guaranty  and  Suretyship,  article  PRINCIPAL 
AND  SURETY. 


GUARDIANS. 

By  James  B.  Clark. 

Appointment  or  Gxtaedians,  890. 

I.   Jurisdiction  to  Appoint,  890. 

a.  Origin  of  jurisdiction  in  England —  Chancery  y^uris- 

diction,  890. 

b.  y^urisdiction  in  the  United  States,  892. 


li\  Chancery  Jurisdiction,  892. 


Jurisdiction  by  Statute,  892. 
Jurisdiction  Determined  by  Residence,  893. 
d.   Jurisdiction  Determined  by  Situs  of  Property,  896. 
Who  May  Apply,  897. 
The  Application,  897. 

a.  Form  and  Sufficiency,  807. 

b.  Signature  and  Verification,  899. 
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4.  Notice  of  Hearing,  900. 

a.  Appointment  for  Insane  Persons  and  Incompetents  ^  900. 

b.  Appointment  for  Infants,  901. 

c.  Form  and  Sufficiency,  902. 

5.  Selection  of  Guardian,  904. 

a.  Province  of  Court,  904, 

^i)   Generally,  904. 

(2)    Wishes  of  Deceased  Parents^  905. 

b.  Ascertainment  of  Fitness,  905. 

c.  Discretion,  906. 

d.  Selection  by  Infant  over  Fourteen,  906. 

li)  Approval  of  Selection,  906. 
(2)  Notice,  907, 

6.  Order  or  Decree  of  Appointment,  907. 

«.  Form  and  Sufficiency,  907. 

^.  Designation  of  Parties  to  Guardianship^  908. 

c.  Imposition  of  Conditions,  908. 

7.  Record  of  Appointment,  909. 

8.  Letters  of  Guardianship,  909. 

9.  Appeal  and  Review,  910. 

a.  /«  General,  910. 

/^.  ffVw  J/ay  Appeal,  911. 

^.  Parties  to  Appeal,  911. 

//.  Effect  of  Appeal,  ^\x. 

e.  The  Record,  911. 

/.  What  Will  Be  Reviewedy  <^\2, 

g.  Presumptions,  912. 

^.  Trial  De  Novo,  gi^. 

i.  'J^udgment,  914. 

II.   FOBEION  OUABDIANSHIP,  9 1 4. 

1.  /«  General,  914. 

2.  Transmission  of  Funds,  916. 

ni.    SlTFEBVISION  OF  GVABDIANSHIP,  9 1 8. 

1.  Statutory  yurisdiction,  918. 

2.  Equitable  PoiverSy  918. 

3.  Control  of  Guardian,  919. 

a.  /«  General,  919. 
^.  Expenditures  by  Guardian,  920. 
^       ^.  Alienation  and  Investment  of  Ward's  Estate ^  921. 

I IV.  Eemoval  and  Revocation,  922. 

1.  Jurisdiction,  922. 

2.  Grounds  for  Removal,  923. 

3.  ff'^^  J/oy  Apply,  923. 

4.  77;^  Application,  923. 

a.  Form,  923. 

^.   Sufficiency,  924. 

r.    7<7  Whom  Made,  924. 

5.  iVi7//V<?,  925. 

6.  7y4(?  Hearing,  926. 

7.  The  Determination  and  Order,  ^2^. 
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8.  Costs ^  927, 

9.  Review,  928.  ^ 

a.  In  General,  928. 

b.  Security,  928. 

c.  Province  of  Reinewing  Court,  928. 

v.  Actions  and  Suits  Oeneballt,  929. 

1.  By  Guardian  in  Name  of  Ward,  929. 

2.  By  Guardian  in  Own  Name,  932. 

3.  By  Guardian  against  Ward,  934. 

4.  By  Ward  against  Guardian,  934. 

5.  By  Third  Person  against  Ward,  935. 

a.  Ward  as  Sole  Defendant,  935. 

b.  y^oinder  of  Guardian,  935. 

c.  Attachment  —  Trustee  Process,  935. 

6.  By  Third  Person  against  Guardian,  936. 

7.  Service  of  Process  —  Appearance,  937. 

a.   Service  on  Guardian,  937. 
^.   Appearance  by  Guardian,  937. 

(i)  In  General,  937. 

(2^   Waiver  of  Process  by  Appearance,  938. 

(3)  Adverse  Interests  of  Guardian,  938. 
r.   Service  on  Ward,  938. 

8.  Pleading,  939. 

«.  Declaration  or  Complaint,  939. 
^i)  Entitling  Cause,  939. 
^2^  Necessary  Averments,  939. 

(3)  Pleading  and  Proof,  942. 

(4)  Amendments,  942. 
^.  /'/^iZ  iT  Anstver,  942. 

9.  Appoititment  of  Guardian  Pendente  Lite,  944. 

10.  Termination  of  Guardianship  Pendente  Lite,  944. 

fl!.   -^  Death  of  Guardian,  944. 

^.   jffj'  Majority  of  Infant  Ward,  945. 

11.  Ty^^  judgment,  945. 

12.  Enforcement  of  Judgment,  946. 

13.  Appeal  and  Rexnew,  947. 

a.  /«  General,  947. 
^.  Parties  to  Appeal,  947. 
^.   Security  on  Appeal,  947. 
</.   Dismissal  of  Appeal,  948. 
^.    7>4^  Hearing,  948. 

14.  CVj/j,  948. 

a.    When  Guardian  Chargeable,  948. 

^.    When  Guardian  Not  Chargeable,  949. 

VI   ACCOTJNTINO  AND  SETTLEMENT,  949. 
I.   Jurisdiction,  949. 

a.  In  General,  949. 

b.  Equitable  Jurisdiction,  951. 
<-.   Statutory  Jurisdiction,  952. 
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(i)  In  General,  952. 
.    (2)  Extent  of  jurisdUtion,  953. 
d.   Concurrent  or  Exclusive,  955. 

2.  Nature  of  Proceedings,  956. 

a.  In  General,  956. 

b.  What  Will  be  Considered,  957. 

3.  Notice  of  Settlement,  957. 

a.  Notice  to  Guardian,  957. 

b.  Notice  to  Ward,  958. 

4.  Settlement  by  Whom,  959. 

a.  By  Personal  Representative  of  Guardian,  959. 

b.  By  Sureties,  960. 

c.  By  Guardian  de  Son  Tort,  960. 

d.  By  Guardian  as  Personal  Representative,  960. 

5.  Remedies  for  Failure  to  Account,  961 

6.  Parties,  963. 

a.  In  General,  963. 

b.  Infant  Ward  Suing  by  Next  Friend,  964. 

c.  Guardian  Ad  Litem  for  Infant  Ward,  964. 

7.  Statement  of  Account,  964. 

a.  In  General,  964. 

b.  Statement  by  Court,  966. 

c.  Restatement,  966. 

8.  Reviewing  and  Correcting,  966. 

a.  Intermediate  Accounts,  966. 

b.  Final  Accounts,  967. 

9.  Judgment  or  Decree,  968. 

a.  In  General,  968. 

b.  Enforcement,  970, 

10.  Appeals,  970. 

a.  /«  General,  970. 

^.    When  Appeal  Lies,  972. 

11.  Costs,  974. 

VH  Actions  and  Suits  ok  Gtjaboians'  Bonds,  975. 

1.  When  Action  Lies,  975. 

2.  Ascertainment  of  Liability  of  Guardian  as  Prerequisite  to 

Action,  976. 

a.  At  Law,  976. 

b.  In  Equity,  978. 

3.  Jurisdiction  of  Inferior  Courts,  979. 

4.  Necessity  of  Leave  to  Sue,  979. 

5.  Parties,  979. 

a.  Plaintiffs  or  Complainants,  979, 
^i]  Successor  to  Guardian,  979. 

(2)  Bond  to  Seiferal  Wards,  980. 

(3)  ^/a/<?  aj  Plaintiff,  981. 

i4)  »S«/V  /«  Name  of  Judge  or  Court,  982. 
5)  Creditors  of  Ward  as  Plaintiff,  982. 
6)  Action  on  Behalf  of  Incompetent,  983. 
^.   Defendants,  983. 
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6.  Declaration  and  Complaint,  984. 

a.  In  General,  984. 

b.  Appointment  of  Guardian,  985. 

c.  Identification  of  Bond,  985. 

d.  Execution  and  Delivery,  986. 
■  e.   Breach  of  Conditions,  986. 

ii\  In  General,  986. 
21  Assignment  of  Several  Breaches,  986. 

(3)  Failure  to  Account,  987. 

(4)  Failure  to  Pay  Over,  987. 
^5^  Demand  of  .Payment,  988. 
(6)  Conversion  of  Assets,  988. 

f.    Leave  to  Sue,  989. 

7.  Plea  or  Answer,  989. 

a.  In  General,  989. 

b.  Nonjoinder  of  Plaintiffs,  989. 

c.  Denial  of  Breach,  990. 

d.  Performance,  990. 

e.  Attack  on  Appointment,  991. 

f.  Accounting  and  Settlement,  991. 

g.  Statute  of  Limitations,  992. 

h.  Misconduct  of  Weird —  Collusion,  992. 
/.    Set-off,  992. 

8.  Reply,  g<)Z. 

9.  Pleading  and  Proof,  993. 
10.    The  Hearing,  994. 

n.  Judgment  or  Decree,  995. 

12.  Appeal  and  Review,  996. 

13.  C^j/j,  997. 

CROSS-REFERENCES. 

As  to  Guardians  ad  litem,  of  Infants,  see  the  article  INFANTS. 

Guardians    of   Persons    of    Unsound   Mind,    see    the  «.•  article 

INSANITY. 
Sales  or  Other  Disposition  of  Real  Estate  by  Guardians,  see  the 
articles  INFANTS;  INSANITY. 
For  Substantive  Treatment  of  Guardianship,  see  the  article  GUARD- 
IAN AND  WARD,  Am.  and  Eng.  Encyc.  of  Law. 

I  Afpointhent  —  1.  Jurisdiction  to  Appoint  —  a.  Origin  of 
Jurisdiction  in  England  —  Chancery  Jurisdiction.  —  At 
the  common  law,  the  king,  as  parens  patria,  was  considered  to 
have  the  care  of  all  persons  who  were  unable  to  care  for  them- 
selves. This  care  was  exercised  by  the  court  of  chancery- 
through  a  guardian  appointed  by  it,*  whose  functions  were  those 

1.  Fox  V.  Minor,  32  Cal.  117:  Simp-  Mauro  v.  Ritchie,  3  Cranch  (C.  C.)  156; 

son  V.  Gonzalez,   15  Fla.  37;  Ware  v.  Butler  w.  Freeman,  Ambl.  301;  Eyre  z/. 

Coleman,  6  J.  J.  Marsh.  (Ky.)  198;  Wil-  Shaftsbury,   2  P.  Wms.  103.     And  see 

liamson  v.  Berry,  8  How.  (U.  S.)  495;  Cary  v.   Bertie,  2  Vern.   342;    Hill  v. 
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of  the  tutor  or  curator  of  the  Roman  civil  law,  the  former  of 
whom  had  the  charge  of  the  maintenance  and  education  of  the 
infant,  and  the  latter  the  care  of  his  estate.* 

By  the  statutes  of  Henry  VIII.,  c.  46,  the  jurisdiction  over 
infants  thus  vested  in  chancery  was  conferred  on  the  court  of 
wards  and  liveries,  and  on  the  dissolution  of  that  court  (12  Car. 
II.  24)  the  jurisdiction  revested  in  the  chancery.* 

Infants  Entitled  to  Legacies,  Etc.  —  At  one  time  the  ecclesiastical 
courts  claimed  the  right  to  appoint  curators  or  guardians  of 
infants  entitled  to  legacies  and  distributive  shares  of  the  personal 
estates  of  intestates,'  and  this  right  was  admitted  by  the  common- 


Turner,  I  Atk.  516;  Smith  v.  Smith,  3 
Atk.  305;  DeManneville  v.  DeManne- 
ville,  10  Ves.  Jr.  59. 

Guardian  for  Infant  —  Acquisition  of 
Jurisdiction.  —  Upon  petition  or  bill 
showing  that  a  minor  had  no  testa- 
mentary or  legal  guardian,  the  court 
took  charge  of  the  person  and  estate  of 
the  infant,  and  cared  for  both  by  the  ap- 
pointment of  a  guardian.  Thus  the 
minor  became  the  ward  of  the  court, 
and  the  guardian,  by  reason  of  the  dele- 
gation of  its  authority,  became  the 
officer  or  agent  of  the  court,  and  re- 
sponsible to  it  as  such.  Fox  v.  Minor, 
32  Cal.  117.  And  see  Ex  p.  Birchell,  3 
Atk.  813  ;  Ex  p.  Mountfort,  15  Ves. 
Jr.  447. 

The  infant  was  made  a  ward  of  the 
court  by  the  mere  filing  of  the  bill. 
Johnstone  v.  Beattie,  10  CI.  &  F.  42, 
rt^rw/V/o- Beattie  z'.Johnstone.  i  Phil.  17. 

Ouster  of  Jurisdiction  by  Appointment  by 
Infant.  —  An  appointment  of  a  guardian 
for  himself  by  deed  by  an  infant  seven- 
teen years  of  age  will  not  supersede 
the  duty  and  authority  of  the  court. 
Curtis  V.  Rippon,  4Madd.  462. 

The  Jurisdiction  of  the  English  Chancery 
Courts  at  the  Present  Time  in  relation  to 
infants  extends  to  those  who  are  not 
wards  of  court  and  who  have  no  prop- 
erty, but  that  jurisdiction  is  limited  to 
the  appointment  and  removal  of  guard- 
ians and  will  not  extend  to  making 
schemes  for  the  maintenance  and  edu- 
cation of  infants.  In  re  McGrath, 
(1893;   I   Ch.  143. 

Ouardianship  of  Insane  Persons.  —  The 
king  was  the  guardian  of  lunatics, 
whose  custody  was  intrusted  by  him  to 
the  chancellor,  and  upon  the  petition  of 
any  one  alleging  the  insanity  of  an- 
other the  chancellor  granted  a  commis- 
sion to  inquire  into  the  matter  by  the 
verdict  of  a  ^ury,  and  if  such  person 
was  thus  found  insane  he  was  commit- 


ted to  the  care  of  some  friend  called 
his  committee.  Sprigg  v.  Stump,  8 
Fed.  Rep.  207;    i  Black.  Com.  204. 

The  sign  manual  of  the  king  was  a 
standing  warrant  to  the  lord  chancellor 
to  grant  the  custody  of  lunatics.  Bur- 
ford  V.  Lenthall,  2  Atk.  553.  And  see 
Van  Horn  v.  Hann,  39  N.  J.  L.  209. 

1.  Mercer  v.  Watson,  i  Watts  (Pa.) 
348. 

2.  Rex  V.  Pierson,  Andr.  313;  Bur- 
ford  V.  Lenthall,  2  Atk.  553;  Hughes 
V.  Science,  2  Eq.  Cas.  Abr.  756;  Butler 
V.  Freeman,  Ambl.  302,  note  2;  Eyre  v. 
Shaftsbury,  2  P.  Wms.  119. 

See  Mr.  Hargrave's  remarks  on  the 
origin  of  the  jurisdiction  of  the  court 
of  chancery  relative  to  guardians  and 
wards.  Note  to  Co.  Litt.,  fol.  683, 
n.  16. 

3.  The  spiritual  court  could  appoint 
a  guardian  until  fourteen  if  the  infant 
had  personalty  only,  but  not  if  he  had 
realty.     Carlisle  v.  Wells,  2  Lev.  162. 

It  is  not  clear  that  in  the  early  part  of 
English  jurisprudence  the  ecclesiastical 
courts  did  not  assert  the  right  to  ap- 
point a  curator  for  the  personal  estate 
which  came  to  an  infant  through  the 
medium  of  these  courts,  and  it  is  quite 
probable  that  it  was  lost  in  the  con- 
tinued assaults  made  on  these  courts 
by  the  common-law  and  chancery 
courts  from  the  time  of  the  English 
Reformation  down  to  the  last  century. 
See  Lang   v.  Pettus,  11  Ala.  40. 

In  Buck  r/.  Draper,  3  Atk.  631,  de- 
cided in  1746,  Lord  Hardwicke  ex- 
pressed great  astonishment  that  the 
ecclesiastical  courts  should  assume 
power  to  appoint  a  guardian  for  the 
personal  estate  of  an  infant  when  there 
was  no  guardian  by  tenure  or  other- 
wise, and  recommended  to  the  attorney- 
general  to  consider  whether  he  ought 
not  to  proceed  against  the  judge  by  quo 
warranto. 
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law  courts,  which,  however,  denied  their  right  to  control  the  per- 
sons of  the  infants  as  did  the  chancery  courts.* 

b.  Jurisdiction  in  the  United  States— (i)  Chancery 
yurisdktion.  —  In  this  country  this  jurisdiction  of  the  English 
chancery  was  generally  adopted  by  the  states  of  the  Union  at  the 
time  of  their  establishment,  and  at  present  is  exercised  by  courts 
possessing  chancery  powers,  except  so  far  as  those  powers  may 
have  been  curtailed  or  taken  away  by  statutes.* 

(2)  Jurisdictioti  by  Statute.  —  The  jurisdiction  to  appoint 
guardians,  thus  acquired  by  the  court  of  chancery,  has  become 
vested  by  statute  in  this  country  in  various  inferior  tribunals,' 


1.  Banes  v.  Lowder,  3  Keb.  834; 
Buck  V.  Draper,  3  Atk.  631 ;  Rex  v.  Del- 
aval,  3  Burr.  1436;  Mauro  v.  Ritchie,  3 
Cranch  (C.  C.)  156. 

Extent  of  Sight.  —  This  right  was 
probably  no  more  than  the  right  to  ap- 
point a  guardian  ad  litem.  Mauro  v. 
Ritchie,  3  Cranch  (C.  C.)  156;  Lowry  v. 

Reynes,  2  Lev.  217;  v. ,  3  Salk. 

177;    Rex    V.    Delaval,    3    Burr.    1436; 
Buck  V.  Draper,  3  Atk.  631. 

2.  Alabama.  —  Wood  v.  Wood,  3  Ala. 
756;  Lang  V.  Pettus,  11  Ala.  38;  Cham- 
bers V.  Perry,  17  Ala.  726;  Striplin  v. 
Ware,  36  Ala.  87;  Lee  v.  Lee,  55  Ala. 

590. 

Arkansas.  —  Tillar  v.  Cleveland,  47 
Ark.  288;  Kempner  v.  Dooley,  60  Ark. 
526. 

California.  —  Norris  v.  Harris,  15 
Cal.  226. 

Illinois.  — Miner  v.  Miner,  11  111.  43; 
Wright  V.  Comley,  14  111.  App.  551; 
Grattan  v.  Grattan,  18  111.  171;  Lynch 
V.  Rotan,  39  111.  14. 

Indiana.  —  McCord  v.  Ochiltree,  8 
Blackf.  (Ind.)  15;  Board  of  Children's 
Guardians  v.  Shutter,  139  Ind.  268; 
Martin  v.  Motsinger,  130  Ind.  555. 

Kentucky.  —  Chapline  v.  Moore.  7  T. 
B.  Mon.  (Ky.)  150. 

Michigan.  —  Westbrook  v.  Comstock, 
Walk.  (Mich.)  314;  In  re  Stockman,  71 
Mich.  180. 

Minnesota.  —  Townsend  v.  Kendall, 
4  Minn.  412. 

Mississippi.  —  Ames  v.  Williams,  72 
Miss.  760. 

Missouri. 
App.  388. 

A'^ew  York.  —  In  re  Andrews,  i 
Johns.  Ch.  (N.  Y.)  99;  Ex  p.  Crumb,  2 
Johns.  Ch.  (N.  Y.)  439;  Aymar  v.  Roflf, 
3  Johns.  Ch.  (N.  Y.)  49;  Monell  v. 
Monell.  5  Johns.  Ch.  (N.  Y.)  283;  Dis- 
brow  V.  Henshaw.  8  Cow.  (N.  Y.)  349; 
Wilcox  V.  Wilcox,  14  N.  Y.   575;  In  re 


Easley  v.  Bone,  39   Mo. 


Dyer,  5  Paige  (N.  Y.)  534;  Matter  of 
Hubbard,  82  N.  Y.  90;  Wood  v.  Wood, 
5  Paige  (N.  Y.)-6o5;  People  v.  Wilcox, 
22  Barb.  (N.  Y.)  178;  Hunter  v.  Hatfield, 
12  Hun  (N.  Y.)  381. 

Tennessee.  —  Lake  v.  McDavitt,  13 
Lea  (Tenn.)  26. 

Virginia.  —  Durrett  v.  Davis,  24 
Gratt.  (Va.)  302. 

United  States  Courts.  —  U.  S.  Bank  v. 
Ritchie.  8  Pet.  (U.  S.)  128;  Williamson 
V.  Berry,  8  How.  (U.  S.)  555. 

In  Karyland  the  authority  of  the  court 
of  chancery  to  take  charge  of  the  es- 
tates and  persons  of  idiots  and  luna- 
tics was  first  conferred  by  the  sixth  sec- 
tion of  the  Act  of  1785,  c.  72.  Colvin's 
Estate,  3  Md.  Ch.  278.  See  Grain  v. 
Barnes,  i  Md.  Ch.  151. 

In  Mauro  v.  Ritchie,  3  Cranch  (C.  C.) 
159,  it  was  said  that  it  is  believed  that 
the  chancellor  in  Maryland  never  had 
the  power  of  appointing  guardians  ex- 
cept guardians  ad  litem. 

Where  the  jurisdiction  of  the  or- 
phans' court  extends  only  to  the  ap- 
pointment for  females  under  eighteen 
years  of  age,  the  court  of  chancery  may 
make  the  appointment  for  a  female 
over  eighteen  and  under  twenty-one 
years  of  age.  Waring  v.  Waring,  2 
Bland  (Md.)  673. 

Effect  of  Statutes.  —  Although  statu- 
tory provisions  respecting  the  appoint- 
ment of  guardians  for  infants  will  not 
divest  the  court  of  chancery  of  its  pow- 
ers in  appointing  a  guardian  according 
to  the  former  practice  of  the  court,  yet 
where  it  can  be  done  consistently  with 
the  forms  of  the  court  and  without  great 
inconvenience  or  expense,  in  the  exer- 
cise of  its  powers  the  court  will  con- 
form to  the  spirit  of  the  statutory  pro- 
visions.    In   re  Frits,  2   Paige  (N.   Y.) 

374. 

3.  Halett   v.    Patrick,  •  49    Cal.    590; 
Norton  v.  Ohrns,   67   Mich.  612;    Mo- 
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which  exercise  jurisdiction  in  that  behalf  exclusively,*  or  concur- 
rently with  courts  possessing  chancery  powers,*  in  such  cases  as 
are  clearly  contemplated  by  the  legislation  whereby  the  authority 
is  conferred.' 

c.  Jurisdiction  Determined   by  Residence.  —  Authority 
to  appoint  a  guardian  may  be  determined  by  the  fact  of  resi- 


nastes  v.  Catlin,  6  Oregon  irg.  See 
In  re  Andrews,  i  Johns.  Ch.  (N.  Y.)  99; 
also  Matter  of  Hosford,  2  Redf.  (N.  Y.) 
168,  explaining  McLoskey  v.  Reid,  4 
Bradf.  (N.   Y.")   334. 

In  Illinois,  by  force  of  the  constitution 
and  statutes,  probate  courts  are  vested 
with  original  jurisdiction  of  the  ap- 
pointment of  guardians  and  the  settle- 
ment of  their  accounts,  and  while  within 
the  limits  of  jurisdiction  they  may 
exercise  chancery  powers,  yet  they 
have  no  general  chancery  jurisdiction 
over  the  affairs  of  persons  who  stand  in 
the  relation  of  guardians.  People  v. 
Seelye,  146  111.  189. 

Indiana.' —  In  Dequindre  v.  Williams, 
31  Ind.  444,  the  court,  after  stating 
that  much  of  the  legislation  at  the 
early  period  of  the  history  of  the  state 
was  obscure  and  difficult  of  construc- 
tion, held  that  the  associate  judges,  as 
a  court  of  probate,  and  to  the  time  of 
the  organization  of  the  probate  court 
under  the  Act  of  1829,  had  jurisdiction 
of  matters  in  relation  to  guardians  and 
wards,  and  that  upon  the  organization 
of  the  probate  court  under  such  act 
that  court  succeeded  to  the  jurisdiction 
of  matters  then  pending  in  the  court  of 
probate  held  by  the  associate  judges, 
and  had  power  to  conduct  them  to  con- 
clusion. 

The  Kentucky  Statutes  in  force  in  i860 
relating  to  guardianship  empowered 
the  county  court  to  appoint  and  remove 
guardians  and  curators.  Clinkinbeard 
V.  Clinkinbeard,  3  Mete.  (Ky.)  330. 

Necessity  of  Statutory  Authority. — 
Unless  so  provided  by  statute,  a  guard- 
ian cannot  be  appointed  by  a  court  not 
possessing  chancery  powers.  Fisher 
V.  Stilson,  9  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  33- 

In  South  Carolina,  under  the  Act  of 
1846  and  prior  statutory  provisions,  the 
ordinary  of  the  district  wherein  a  will 
was  proven  and  wherein  the  executor 
made  his  returns  had  power  to  appoint 
a  guardian  for  a  minor  entitled  to  a 
legacy  of  $500.  Trumbo  v.  Reigne,  11 
Rich.  L.  (S.  Car.)  189. 

In  Tennessee  the  county  courts  have 


no  power  to  appoint  any  other  than  a 
general  guardian.  Lake  v.  McDaviit, 
13  Lea  (Tenn.)26. 

1.  In  Alabama  an  orphans'  court  hav- 
ing jurisdiction  of  the  person  and  estate 
of  a  minor  had  exclusive  authority  to 
appoint  his  guardian.  Dorman  v. 
Ogbourne,  16  Ala.  759. 

In  Maryland,  by  the  Act  of  171 5,  c.  39, 
the  appointment  of  guardians  was 
vested  solely  in  the  justices  of  the 
county  courts.  Mauro  v.  Ritchie,  3 
Cranch  (C.  C.)  159. 

In  Ohio  the  probate  courts  have  plen- 
ary and  exclusive  original  jurisdiction. 
Shroyer  v.  Richmond,  16  Ohio  St.  455. 

In  Wisconsin  proceedings  under  the 
statute  authorizing  the  removal  of  a 
child  from  its  custodian  in  the  interest 
of  the  child's  welfare  will  not  preclude 
the  Circuit  Court  from  appointing  a 
guardian  for  such  child  and  awarding 
the  custody  of  the  child  to  him.  In  re 
Klein,  (Wis.  1897)  70  N.  W.  Rep.  64. 

2.  Colorado.  —  People  v.  Barton,  16 
Colo.  75. 

Illinois.  —  Ames  v.  Ames,  148  111. 
321. 

New  York.  —  Matter  of  Herbeck,  16 
Abb.  Pr.  N.  S.  (N.  Y.  Surrogate  Ct.) 
214;  Ex  p.  Dawson,  3  Bradf.  (N.  Y.)  130. 

Tennessee.  —  Lake  v.  McDavitt,  13 
Lea  (Tenn.)  26;  Ruohs  v.  Backer,  6 
Heisk.  (Tenn.)  395. 

Vermont.  —  Harris  v.  Harris,  44  Vt. 
320. 

Wisconsin.  —  Glascott  v.  Warner,  20 
Wis.  654. 

3.  Desribes  v.  Wilmer,  69  Ala.  25. 

A  statute  authorizing  a  court  to  ap- 
point guardians  in  particular  cases  will 
not  transfer  to  the  court  all  powers  of  a 
court  of  equity  connected  with  the  sub- 
ject. Harrington  v.  Cole,  3  McCord  L. 
(S.  Car.)  509. 

Presumption  of  Kon-existent  Facts.  -  • 
Where  a  probate  court  having  a  specific 
grant  of  power  and  exercising  a  special 
jurisdiction  defined  by  statute  ap- 
pointed a  guardian  upon  a  presumption 
of  facts  which  did  not  exist,  its  action 
was  held  a  nullity.  Hatch  v.  Fergu- 
son, 57  Fed.  Rep.  966. 
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dence  of  the  proposed  ward  within  the  jurisdiction  o{  the  appoint- 
ing court,*  or  by  his  domicil;*  or,  if  an  infant,  by  the  domicil 
of  his  deceased  parents.'     The  residence  may  be  either  actual  or 


1.  Alabama.  —  Dorman  v.  Ogbourne, 
i6  Ala.  759. 

Arkansas.  —  Norton  v.  Miller,  25 
Ark.   108. 

Georgia.  — Grier  v.  McLendon,  7  Ga. 
362;  Darden  v.  Wyatt,  15  Ga.  414; 
Rives  V.  Sneed,  25  Ga.  613;  Boyd  v. 
Glast,  34  Ga.  253. 

Kentucky.  —  Ware  v.  Coleman.  6  J. 
J.  Marsh.  (Ky.)  198;  Montgomery  v. 
Smith,  3  Dana  (Ky.)  600;  Collins  v. 
Powell,  (Ky.  1892)  19  S.  W.  Rep.  578. 

Louisiana.  —  Shaw's  Succession,  13 
La.  Ann.  265;  Vennard's  Succession, 
44  La.  Ann.  1076. 

A/ississij>J>i.  —  Herring  v.  Goodson,  43 
Miss.  392;  Duke  v.  State,  57  Miss.  229. 

Afissouri.  —  Lacy  v.  Williams,  27  Mo. 
280;  Marheineke  v.  Grothaus,  72  Mo. 
204;  Lewis  V.  Castello,  17  Mo.  App. 
593;  Garrison  v.  Lyle,  38  Mo.  App.  558; 
Dejarnett  v.  Harper,  45  Mo.  App.  415. 

A^e7v  York.  —  Brown  v.  Lynch,  2 
Bradf.  (N.  Y.)  214;  Matter  of  Hosford, 
2  Redf.  (N.  Y.)  168;  McLoskeyr/.  Reid, 
4  Bradf.  (N.  Y.)  334. 

Rhode  Island.  —  See  McGale  v.  Mc- 
Gale,  18  R.  L  675. 

Texas.  —  Munson  v.  Newson,  9  Tex. 
109. 

Wisconsin.  —  Farrington  v.  Wilson, 
29  Wis.  383. 

Preference  between  Besidence  and  Set- 
tlement.—  Where  the  jurisdiction  de- 
pends on  residence  or  legal  settlement, 
settlement  will  give  no  preference  over 
residence  as  a  ground  of  jurisdiction. 
Smith  V.  Angell,  14  R.  L  192. 

Citizenship  or  Nationality.  —  The  juris- 
diction will  not  depend  on  citizenship 
or  nationality,  hence  guardians  may  be 
appointed  for  resident  members  of  an 
Indian  tribe  which  is  known  and  recog- 
nized as  a  distinct  nation  or  people. 
Farrington  v.  Wilson.  29  Wis.  383. 

Change  of  Besidence  by  Change  of 
Boundaries.  —  In  Harding  v.  Weld,  128 
Mass.  587,  it  appeared  that  a  guardian 
was  appointed  for  a  minor  residing  in 
a  town  situated  in  a  portion  of  the 
county  thereafter  annexed  to  an  ad- 
joining county,  prior  to  the  time  of  the 
annexation;  that  after  the  annexation 
he  resigned  the  guardianship,  and  the 
resignation  was  accepted,  it  was  held, 
under  a  statute  requiring  that  the  ap- 
pointment of  a  guardian  should  be  made 


by  the  probate  court  of  the  county 
wherein  the  infant  resided  at  the  time 
of  the  appointment,  that  the  probate 
court  of  the  county  to  which  the  terri- 
tory had  been  annexed  had  jurisdiction 
to  make  a  new  appointment. 

In  New  York,  under  chapter  442, 
Laws  1875,  amendatory  of  the  Laws  of 
1870,  c.  59,  surrogates  had  jurisdiction 
to  appoint  general  guardians  for  non- 
resident infants.  Andrews  v.  Town- 
shend,  53  N.  Y,  Super.  Ct.  522. 

Prior  to  the  code  practice,  and  under 
2  Rev.  Stat.  153,  §  17,  which  provided 
that  upon  the  removal  of  a  general 
guardian  of  minors  the  surrogate  might 
proceed  to  appoint  a  new  guardian 
in  the  same  manner  as  if  no  guardian 
had  been  appointed,  it  was  held  that 
after  the  removal  a  vacancy  was  created 
which  might  be  filled  by  the  surrogate 
irrespective  of  the  residence  of  the  in- 
fants. People  V.  Wamsley,  15  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  323. 

2.  Jenkins  v.  Clark,  71  Iowa  552; 
In  re  Johnson,  87  Iowa  130;  Mont- 
gomery V.  Smith,  3  Dana  (Ky.)  599; 
Lewis  V.  Castello,  17  Mo.  App.  593. 

Where  the  surviving  parent  of  a 
minor  child  by  adoption  was  at  the  time 
of  his  death  a  resident  of  a  county 
wherein  the  child  was  domiciled, 
though  at  the  time  residing  in  another 
state,  the  court  of  that  county  ap- 
pointed a  guardian  for  the  child,  though 
at  the  time  she  was  in  the  charge  of  a 
testamentary  guardian  in  such  other 
state.     In  re  Johnson,  87  Iowa  130. 

3.  AllgoodV.  Williams,  92  Ala.  551; 
Wells  V.  Andrews,  60  Miss.  373. 

Change  of  Domicil.  —  Where  the  par- 
ents of  an  infant  are  dead,  a  bona  fide 
change  of  his  residence  will  confer 
jurisdiction,  if  the  new  residence  is  in 
the  domicil  of  origin.  Mintzer's  Es- 
tate, 2  Pa.  Dist.  Rep.  584. 

Death  of  Nonresident  Ouardian.  —  On 
the  death  of  a  guardian  resident  with 
his  ward  in  a  county  other  than  that  in 
which  the  parents  of  the  ward  had  lived 
and  died,  his  successor  should  be  ap- 
pointed in  the  county  wherein  the  par- 
ents resided,  and  not  in  the  county 
wherein  the  guardian  died.  Marheineke 
V.  Grothaus,  72  Mo.  204. 

Appointment  Without  the  Jurisdiction. 
—  Where  an  application   is   made  in  a 
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constructive,*  or  the  mere  presence  of  the  infant  may  confer 
jurisdiction.* 

Where  the  State  is  Divided  into  Counties  or  Districts  for  the  purposes  of 
jurisdiction,  each  court,  in  exercising  its  authority,  is  usually 
restricted  to  its  own  county  or  district,  unless  otherwise  directed 
by  statute.' 


county  in  which  the  father  of  the  minor 
lived  and  died,  the  court  acquires  juris- 
diction which  cannot  be  divested  or 
rendered  nugatory  by  the  removal  of 
the  minor  to  another  state  and  the 
grant  of  letters  of  guardianship  in  such 
other  state.  Shorter  v.  Williams,  74 
Ga.  539. 

1.  Georgia.  —  Ross  v.  Southwestern 
R.  Co.,  53  Ga.  514. 

New  York.  —  Matter  of  Pierce,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  532. 

Ohio.  —  Maxson  v.  Sawyer,  12  Ohio 

195. 

Pennsylvania.  —  Mintzer's  Estate,  2 
Pa.  Dist.  Rep.  584;  Hadfield's  Appeal, 
146  Pa.  St.  585;  Taney's  Appeal,  97  Pa. 
St.  74- 

England. — Johnstone  v.  Beattie,  10 
CI.  &  F.  43- 

Temporary  Absence  of  the  infant  from 
the  county  will  not  affect  the  jurisdic- 
tion. Sprague  v.  Litherberry,  4  Mc- 
Lean (U.  S.)  442. 

Change  of  Residence.  — Where  a  minor 
has  resided  continuously  for  three 
years  within  a  particular  county  he 
becomes  an  inhabitant  and  resident  of 
such  county  within  a  statutory  provi- 
sion authorizing  the  appointment  of 
guardians  for  minors  who  are  inhabit- 
ants and  residents  of  the  county,  and 
if,  while  such  a  resident,  his  guardian 
dies  or  is  removed,  another  guardian 
may  be  appointed  for  him  within  that 
county,  although  the  court  of  the 
county  wherein  the  minor  formerly  re- 
sided appointed  the  original  guardian 
of  the  minor.  In  re  Raynor,  74  Cal. 
424. 

Under  a  statute  providing  that  let- 
ters of  guardianship  should  be  granted 
only  by  the  court  of  the  county 
where  the  ward  resided  at  the  time  of 
the  application  for  the  letters,  where  a 
father  died  and  subsequently  the 
mother  died,  leaving  minors  in  the 
same  county,  and  the  grandfather  of 
the  minors,  resident  in  another  county, 
took  the  minors  to  his  home  in  that 
county,  and  thereafter  an  uncle  applied 
in  the  first  county  of  the  residence  of 
the  minors  for  letter^  of  guardianship, 


it  was  held  that  the  court  of  the  first 
county  had  no  authority  to  grant  let- 
ters, but  that  the  authority  was  in  the 
court  of  the  second  county.  Darden 
V.  Wyatt,  15  Ga.  414. 

Where  by  statute  a  minor  having 
neither  father,  mother,  nor  guardian 
may  change  his  residence  at  will,  a 
minor  by  going  into  another  county 
than  that  of  which  his  father  was  a  res- 
ident, and  procuring  the  appointment 
of  a  guardian  selected  by  himself,  elects 
the  county  of  his  residence,  and  the 
court  of  ordinary  of  that  county  ac- 
quires jurisdiction.  Dampier  v.  Mc- 
Call,  78  Ga.  607. 

Stirreptitioas  Semoval  of  Minor.  —  The 
guardianship  may  be  granted  to  a  per- 
son from  whose  custody  a  minor  has 
been  surreptitiously  removed  to  an- 
other county,  since  his  residence  will 
be'  deemed  not  to  have  been  changed 
by  the   removal.     In  re  Vance,  92  Cal. 

195. 

The  Bringing  of  an  Infant  into  the  State 
by  Stratagem  for  the  purpose  of  secur- 
ing a  guardianship  will  not  confer 
jurisdiction.  Matter  of  Hubbard,  82 
N.  Y.  90. 

2.  Jurisdiction  to  appoint  a  guardian 
for  infants  is  entirely  local;  the  mere 
presence  of  infants  within  a  jurisdic- 
tion is  sufficient  to  confer  jurisdiction, 
although  they  may  be  residents  of  an- 
other state  ;  but  as  such  jurisdiction  is 
always  exercised  for  the  good  of  the 
children,  the  courts  will  never  allow 
the  power  to  be  used  for  the  purposes 
of  oppression  or  to  prevent  an  infant 
temporarily  within  its  jurisdiction  to 
be  taken  away,  when  its  best  interests 
require,  to  its  more  permanent  resi- 
dence. De  La  Montanya  v.  De  La 
Montanya,  112  Cal.  131,  explaining 
In  re  Willoughby,  30  Ch.  Div.  324. 

3.  Hanbest's  Estate.  11  Phila.  (Pa.) 
63.  See  Nettleton  v.  Mosier,  3  Fed. 
Rep.  387. 

Seasons  for  Bestriction.  —  In  Lacy  v. 
Williams,  27  Mo.  280,  it  was  held  that 
an  appointment  for  an  infant  who  did 
not  reside  in  the  county  was  void,  and 
that  the  court  of   the  county  wherein 
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d.  Jurisdiction  Determined  by  Situs  of  Property. — 
The  ownership  of  property  within  the  jurisdiction  will  warrant 
the  establishment  of  .a  guardianship,  at  least  so  far  as  the  estate 
of  the  minor  or  incompetent  is  concerned,*  the  nature  of  the 
estate  being  immaterial  if  the  ownership  is  absolute.*     And  it 


the  infant  resided  alone  had  jurisdic- 
tion, the  court  saying:  "  This  is  the 
only  safe  rule  and  the  only  one  that 
will  prevent  confusion  and  conflict  in 
the  administration  of  the  estates  of 
minors.  If  one  county  court,  because 
the  minor  has  land  in  the  county,  may 
appoint  a  curator  for  him,  so  may  every 
court  where  there  is  land  in  the  county 
belonging  to  the  minor,  and  so  there 
would  be  many  curators  for  the  same 
child,  and  no  subordination  nor  concert 
among  them,  nor  any  means  of  enforc- 
ing it."  See  also  Johnson  v.  Beazley, 
65  Mo.  255. 

Legal  and  Actual  Sesidence.  — A  surro- 
gate may  appoint  a  guardian  of  an  in- 
fant who  is  an  actual  resident  of  the 
county  over  which  his  jurisdiction  ex- 
tends, though  the  legal  residence  of  the 
infant  is  in  another  county.  Matter  of 
Pierce,  I2  How.  Pr.  (N.  Y.  Supreme  Ct.) 
532. 

The  Mississippi  Code  of  1880,  §  21 17, 
which  commits  the  guardianship  to  the 
clerk  of  the  chancery  court  of  the 
county  wherein  the  minor  resides,  is  a 
mere  statutory  provision  as  to  the  ex- 
ercise of  the  general  jurisdiction  pos- 
sessed by  the  chancery  court.  Ames 
V.  Williams,  72  Miss.  760. 

Concealment  of  Prior  Appointment  Else- 
where as  a  Contempt.  —  An  application 
for  a  guardianship  in  one  county,  and 
concealment  of  the  fact  on  the  applica- 
tion that  a  guardian  had  been  previ- 
ously appointed  in  another  county,  may 
•  constitute  contempt  of  court.  In  re 
Danneker,  67  Cal.  643. 

1.  Alabama.  —  Dorman  v.  Ogbourne, 
16  Ala.  759. 

Arkansas.  —  Norton  v.  Miller,  25  Ark. 
108. 

Georgia.  —  Grier  v.  McLendon,  7  Ga. 
362;  Ross  V.  Southwestern  R.  Co., 
53   Ga.    514;    Boyd   v.   Glass,    34  Ga. 

253- 

Illinois.  —  People  v.  Medart.  63  111. 
App.  Ill;  Barnsback  v.  Dewey,  13  111. 
App.  581. 

Indiana,  —  Maxwell  v.  Campbell,  45 
Ind.  360;  Earl  v.  Dresser,  30  Ind.  12. 

Kentucky.  —  Nelson  v.  Lee,  10  B. 
Mon.  (Ky.)  507. 

Louisiana.  —  Cass's     Succession,    42 


La.  Ann.  381;  Gaines's  Succession,  42 
La.  Ann.  699. 

Massachusetts.  —  Stevens  v.  Gaylord, 
II  Mass.  262. 

Maryland.  —  Kraft  v.  Wickey,  4  Gill 
&  J.  (Md.)  332. 

Michigan.  —  Rice's  Case,  42  Mich. 
530. 

Minnesota.  —  Davis  v.  Hudson,  29 
Minn.  27. 

New  Hampshire.  —  Probate  Judge  z>. 
Hinds,  4  N.  H.  464;  Copp  v.  Copp,  20 
N.  H.  284;  Balch  v.  Smith,  12  N.  H. 
437;  Leonard  z^.  Putnam,  51  N.  H.  249. 

New  York.  —  Matter  of  Hubbard,  82 
N.  Y.  90;  McLoskey  v.  Ried,  4  Bradf. 
(N.  Y.)  334;  Johnson  v.  Borden,  4  Dem. 
(N.  Y.)  36;  Williams  v.  Storrs,  6  Johns. 
Ch.  (N.  Y.)  353. 

United  States.  —  Hoyt  z/.  Sprague,  103 
U.  S.  613;  Nettleton  v,  Mosier,  3  Fed. 
Rep.  387  ;  Sprague  v.  Litherberry,.  4 
McLean  (U.  S.)442;  Mauro  v.  Ritchie, 
3  Cranch  (C.  C.)  147. 

England.  —  Stephens  v.  James,  i 
Myl.  &  K.  627;  Logan  v.  Fairlee,  Jac. 
193.  See  Lacy  v.  Williams,  27  Mo.  280; 
Johnson  v.  Beazley,  65  Mo.  255. 

In  New  York,  prior  to  the  Code  of 
Civil  Procedure,  the  surrogate  had  no 
jurisdiction  to  appoint  a  guardian  of 
the  person  and  estate  of  a  nonresident 
minor,  even  though  he  had  property 
within  the  state.  Matter  of  Hosford, 
2  Redf.  (N.  Y.)  168. 

Particular  Jurisdiction  within  State.  — 
In  the  absence  of  a  statute  requiring 
the  appointment  in  some  particular 
county,  the  county  court  of  any  county 
within  the  state  may  appoint.  Neal  v. 
Bartleson,  65  Tex.  478. 

Appointment  of  Guardian  of  Person  as 
Condition  Precedent.  —  The  appointment 
of  a  guardian  in  the  state  wherein  the 
guardian  resides  is  not  a  condition 
precedent  to  an  appointment  in  the 
state  wherein  he  has  property.  West 
Duluth  Land  Co.  v.  Kurtz,  45  Minn. 
380. 

Jurisdiction  over  Person.  —  In  respect 
to  the  administration  of  the  property 
of  an  infant  the  court  has  jurisdiction 
over  his  person.  Wright  v.  Naylor,  5 
Madd.  77. 

2.  Personalty  held  in  trust  within 
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has  been  held  unnecessary  that  it  affirmatively  appear  that  the 
minor  has  any  estate.* 

2.  Who  May  Apply.  —  The  persons  who  may  apply  for  guard- 
ianship include  relatives,  friends,  and  persons  interested  in  the 
infant  or  alleged  incompetent,  and  are  usually  designated  by 
statute.* 

3.  The  Application  —  a.  FORM  and  Sufficiency.  —  Ordinarily 
the  application  should  be  made  by  petition,  without  bill  filed  or 
suit  in  court,'  should  be  in  writing,*  identify  the  person  sought  to 
be  placed  under  guardianship,*  and  set  out  facts  sufficient  to  jus- 
tify the  appointment,  either  in  the  words  of  the  statute  or  by  the 
use  of  equivalent  language,®  as  where  the  application  is  based 


the  state,  for  a  nonresident  infant,  will 
authorize  the  appointment.  Clarke  v. 
Cordis,  4  Allen  (Mass.)  466;  as  will  an 
equitable  estate  of  inheritance  or  free- 
hold, Smith  V.  Angell,  14  R.  I.  192;  but 
not  a  contingent  estate.  Leveitzer's 
Est.,  Woodward's  Dec.  275. 

1.  Seff's  Appeal,  (Pa.  1887)  9  Atl. 
Rep.  282. 

2.  Petition  by  Relatives  or  Friends.  — 
Under  a  statute  requiring  the  presenta- 
tion of  a  petition  by  a  relative  or  friend 
of  the  incompetent,  the  application 
should  be  made  by  relatives,  if  any;  if 
not,  by  persons  occupying  the  position 
of  friend,  and  having  intimate  associa- 
tions with  him,  if  there  are  any  such, 
unless  some  good  cause  be  shown  why 
they  neglect  or  refuse  to  proceed.  Roy- 
ston's  Appeal,  53  Wis.  612. 

When  the  Father  Is  Alive  and  within 
the  jurisdiction  of  the  court,  an  uncle 
of  the  minor  has  no  right  to  petition  for 
the  appointment  of  a  guardian  without 
alleging  some  necessity  for  the  applica- 
tion being  made  by  him.  Senseman's 
Appeal,  21  Pa.  St.  331. 

Neither  Husband  nor  Wife,  as  against 
each  other,  should  be  allowed  to  estab- 
lish a  guardianship  on  the  ground  of 
incompetency.  Howard,  Petitioner,  31 
Me.  552. 

Petition  by  Infants  for  the  appoint- 
ment of  a  guardian  should  be  by  next 
friend.  AV  Russell's  Estate,  20  L.  J. 
N.  S.  Ch.  384. 

Abandonment  of  Proceedings.  —  Select- 
men empowered  by  statute  to  have 
guardians  appointed  for  spendthrifts 
cannot  relinquish  proceedings  for  such 
an  appointment  and  accept  security  for 
the  support  of  the  spendthrift  and  his 
family.  Norton  v.  Leonard,  12  Pick. 
(Mass.)  152. 

3.  Corrie's  Case,  2  Bland  (Md.)488; 


E.  B.  V.  E.  C.  B.,  28  Barb.  (N.  Y.) 
299;  Dutton  V.  Dutton,  8  How.  Pr. 
N.  Y.  (Supreme  Ct.)  99.  And  see  Eyre 
V.  Shaftsbury,  2  P.  Wms.  iiS;  Ex  p. 
Birchell,  3  Atk.  813;  Ex  p.  Salter, 
2  Dick.  769,  3  Bro.  C.  C.  500;  Ex  p. 
Wheeler,  16  Ves.  Jr.  266;  Matter  of 
Woolscombe,  i  Madd.  213;  O'Keele 
V.  Casey,  i  Sch.  &  Lef.  106;  Villareal  v. 
Mellish,  2  Swanst  536. 

Entitling  Proceedings.  —  Proceedings 
should  be  entitled  in  the  name  of  the 
ward,  so  as  to  make  him  the  prominent 
figure.     Spears  v.  Snell,  74  N.  Car.  210. 

4.  Matter  of  Winkleman,  11  Nev.  87. 
Where   by  a  rule  of  practice  motions 

for  a  guardian  must  be  made  in  writing 
the  court  has  no  authority  to  appoint 
except  in  the  manner  indicated  by 
the  statute.  Young  v.  Young,  91  N. 
Car.  359. 

5.  Misnomer.  — Where  there  is  a  mis- 
nomer of  the  minor,  but  he  is  cor- 
rectly described,  the  petition  may  be 
amended.  Pote's  Appeal,  106  Pa.  St. 
574. 

Where  the  first  name  of  the  person 
under  disability  is  misstated,  but  all 
the  subsequent  proceedings  contain  the 
true  name,  and  it  appears  that  due  no- 
tice was  given  to  the  right  person,  and 
there  is  no  mistake  as  to  identity  in  any 
stage  of  the  proceedings,  the  misnomer 
will  be  treated  as  immaterial.  Conkey 
V.  Kingman,  24  Pick.  (Mass.)  115. 

6.  In  re  Brown's  Estate,  45  Mich.  326; 
In  re  Storick,  64  Mich.  685;  In  re  Bas- 
sett,  68  Mich.  348. 

Alleging  Jurisdictional  Facts.  —  A  peti- 
tion for  the  appointment  of  a  guardian 
which  failed  to  allege  that  the  person 
resided  within  the  jurisdiction  of  the 
appointing  court  or  had  a  legal  settle- 
ment there,  nor  alleged  any  legal 
reason    for    the    appointment    of    the 
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upon  the  mental  incompetency  of  the  proposed  ward  or  a  disabil- 
ity of  the  like  nature,  in  which  case  it  must  appear  that  there 
has  been  a  proper  adjudication  as  to  the  existence  of  the  condi- 
tions upon  which  the  application  is  based.*     Likewise  the  appli- 


guardian,  was  held  not  to  affect  the 
jurisdiction  to  appoint.  Angell  v. 
Angell.  14  R.  I.  541. 

Fartieolarity.  —  In  Royston's  Appeal, 
53  Wis.  612,  the  petition  for  the  ap- 
pointment of  a  guardian  for  an  alleged 
incompetent  was  very  general  in  its 
statement  of  facts,  and  the  court  said 
that  while  it  might  be  sufficient,  yet 
there  should  be  greater  particularity  in 
stating  the  facts  relied  on  for  the  ap- 
pointment. 

Allegation  of  Cause  Other  than  That 
Belied  On.  —  Where  a  petition  alleges 
facts  which  may  justify  an  appointment 
by  reason  of  provisions  under  which 
the  appointment  is  not  asked  for,  the 
allegation  will  be  regarded  as  surplus- 
age.  In  re  Brown's  Estate,  45  Mich.  326. 

Inclnsion  of  Evidential  Facts.  —  A  peti- 
tion which,  while  substantially  follow- 
ing the  language  of  the  statute,  raises 
an  issue  as  to  the  incompetency  and 
the  causes  assigned,  is  not  invalidated 
by  reason  of  containing  illustrations  of 
the  effect  of  the  mental  incompetency, 
which  might  have  been  omitted  with- 
out detriment  to  the  legal  sufficiency 
of  the  petition  to  confer  jurisdiction. 
In  re  Bassett,  68  Mich.  348. 

1.  Instances  —  Maine. —  An  allega- 
tion that  the  proposed  ward  is  not 
capable  of  taking  care  of  himself  and 
his  property,  being  in  his  dotage,  is 
insufficient  to  justify  an  appointment 
under  a  statute  authorizing  guardian- 
ship for  insane  persons.  Overseers  of 
Poor  V.  Gullifer,  49  Me.  360. 

In  Young  v.  Young,  87  Me.  44,  an 
allegation  that  tlie  person  for  whom 
guardianship  was  sought  was  "  an  in- 
dolent and  intemperate  man  who 
spends  and  wastes  his  estate  so  much 
that  he  exposes  himself  and  family  to 
want  and  suffering,  and  his  said  town 
to  expense;  by  reason  of  said  indolence 
and  intemperate  habits,  he  is  incom- 
petent to  manage  his  own  estate  or  pro- 
tect his  rights,"  was  held  a  sufficient 
compliance  with  a  statute  (Rev.  Stat. 
Me.,  c.  67,  §  4,  cl.  2),  authorizing  the 
appointment  of  guardians  for  those 
*'  who  so  spend  or  waste  their  estate 
as  to  expose  themselves  or  families  to 
want  or  suffering,  or  their  towns  to 
expense." 


In  Michigan,  under  a  statute  author- 
izing the  appointment  of  a  guardian  for 
"  any  person  who,  by  reason  of  extreme 
old  age  or  other  cause,  is  mentally 
incompetent  to  have  the  charge  and 
management  of  his  property,"  a  state- 
ment that  the  proposed  ward  "  is  men- 
tally incompetent  to  have  the  care  and 
management  of  his  property  "  was  held 
to  be  sufficient.  In  re  Bassett,  68  Mich. 
348.  Distinguishing  In  re  Brown's  Es- 
tate, 45  Mich.  326,  where  the  language 
was,  "  is  incompetent  to  have  the  care, 
charge,  and  management  of  his  prop- 
erty; he  is  old  and  infirm  ; "  and 
also  distinguishing  In  re  Storick,  64 
Mich.  685,  wherein  the  language  was, 
"  is  feeble  in  body  and  mind,  so  that 
she  is  not  able  to  manage  her  business 
affairs  with  a  proper  degree  of  judg- 
ment and  skill,  her  mind  being  so  weak 
that  she  can  be  influenced  by  others  in 
any  direction  they  may  see  fit  to  lead 
her,  even  right  against  her  own  interest 
and  the  interest  of  her  family,  and  can, 
by  any  person  almost,  be  induced  to 
part  with  her  property  without  just 
compensation  therefor,"  in  which  the 
petitions  were  held  insufficient. 

In  Norton  v.  Sherman,  58  Mich.  549, 
an  allegation  that  the  proposed  ward, 
"  by  reason  of  extreme  old  age  and 
other  causes,  is  now  mentally  incom- 
petent to  have  the  charge  and  manage- 
ment of  his  property,  and  has  been 
mentally  incompetent  for  some  time 
past,"  was  held  to  sufficiently  aver 
mental  incompetency.  But  in  Partello 
V.  Holton,  79  Mich.  372,  an  allegation 
that  the  intended  ward  "  was  not  of 
sufficient  ability  to  manage  his  per- 
sonal affairs  "  was  held  insufficient. 

Rhode  Island.  —  An  application  for  an 
appointment  of  a  guardian  for  a  per- 
son alleged  to  be  intemperate,  and, 
through  want  of  discretion  in  manag- 
ing her  estate,  liable  to  bring  herself 
to  want,  etc.,  was  held  to  be  sufficient, 
though  failing  to  state  the  cause  or 
causes  of  such  person's  want  of" discre- 
tion. Angell  V.  Probate  Ct.,  11  R.  I. 
187. 

2.  See  also  article  Insane  Persons. 

Alabama.  —  Molton    v.     Henderson, 
62  Ala.  426;  Moody  v.  Bibb,  50  Ala. 
246, 
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cation  should  specify  the  relatives  or  other  persons  who  may  be 
entitled  to  notice  or  affected  by  the  proposed  action,*  and 
approximately  the  value  of  the  ward's  property  that  the  penalty 
of  the  bond  may  be  fixed.* 

b.  Signature  and  Verification.  —  The  application  should 
be  signed  or  othei^vise  show  by  whom  it  is  made,'  and  usually  is 
required  to  be  verified.* 


Connecticut.  —  Sears  v.  Terry,  26 
Conn.  273. 

Indiana.  —  Coon  v.  Cook,  6  Ind.  268. 

Maine.  —  Hovey  v.  Harmon,  49  Me. 
269;  Coolidge  V.  Allen,  82  Me.  23. 

Maryland.  —  Hamilton  v.  Traber,  78 
Md.  29. 

Massachusetts.  —  Conkey  v.  King- 
man, 24  Pick.  (Mass.)  115. 

Michigan.  —  Norton  v.  Sherman,  58 
Mich.  549;  North  v.  Joslin,  59  Mich. 
624;  In  re  Bassett,  68  Mich.  348. 

Montana.  —  In  re  Kane's  Estate,  12 
Mont.  197. 

New  Hampshire.  —  H v.  S , 

4  N.  H.  60. 

New  York.  —  Matter  of  Mason,  i 
Barb.  (N.  Y.)  436;  Matter  of  Rogers,  9 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  141; 
Matter  of  Shaul,  40  How.  Pr.  (Herki- 
mer County  Ct.)  204. 

Pennsylvania. — Com.  v.  Reeves,  140 
Pa.  St.  258. 

United  States.  —  Smith  v.  Burlingame. 
4  Mason  (U.  S.)  121. 

Resignation  of  Guardian.  —  Under  the 
Vermont  statutes  of  1797,  a  judge  of 
probate  could  appoint  a  guardian  for  a 
lunatic  in  the  place  of  one  resigned, 
without  a  new  inquisition.  Smith  v. 
Burnham,  i  Aik.  (  Vt.)  84. 

Discharge  of  G-uardian.  —  The  disabil- 
ity imposed  upon  a  person  by  the  ap- 
pointment of  a  guardian  over  him  as  a 
person  non  compos  mentis  without  a  prior 
formal  decree  as  to  his  mental  capacity 
is  removable  by  a  subsequent  discharge 
of  such  guardian  upon  his  own  petition 
and  without  notice.  Hovey  v.  Har- 
mon, 49  Me.  269. 

1.  In  re  Myers,  73  Mich.  401. 

Necessity  of  Designating  Relatives  of 
Proposed  Ward.  —  The  petition  should 
show  who  are  the  heirs-at-law  and  next 
of  kin  of  a  person  alleged  to  be  men- 
tally incompetent.  In  re  Bassett,  68 
Mich.  348. 

The  omission  of  a  petition  to  show 
which  of  the  relatives  resided  within 
the  county  where  the  appointment  for 
the  infant  was  sought  was  held  to 
authorize    the    revocation     of    letters 


granted  on  such   petition.     Matter  of 
Feely,  4  Redf.  (N.  Y.)  306. 

2.  The  surrogate  should  ascertain 
the  amount  of  the  personal  estate  of 
the  infant,  as  well  as  the  income  of 
his  realty,  for  the  purpose  of  fixing  the 
penalty  of  the  bond.  Bennett  v. 
Byrne,  2  Barb.  Ch.  (N.  Y.)  216. 

A  petition  for  the  appointment  of  a 
guardian  for  a  non-resident  infant  hav- 
ing property  within  the  state  should 
state  the  amount  of  the  property  to 
which  the  minor  is  entitled,  that  the 
court  may  fix  the  amount  of  the  {>en- 
alty  for  the  bond.  Johnson  v.  Borden, 
4  Dem.  (N.  Y.)  36. 

3.  The  petition  must  appear  on  its 
face  to  be  made  by  the  person  named 
in  the  statute.  In  re  Bassett,  68  Mich. 
348. 

Signature  by  Minor.  —  In  Seward  v. 
Didier,  16  Neb.  58,  it  was  held  that  a 
petition  for  the  appointment  of  a 
guardian,  which  contained  the  neces- 
sary averments  to  warrant  the  appoint- 
ment, conferred  jurisdiction  on  the  ap- 
pointing court,  although  the  petition 
was  signed  in  the  name  of  the  infant 
who  was  a  minor  six  or  seven  years  of 
age. 

Amendments.  —  An  application  by 
selectmen  may  be  amended  by  insert- 
ing after  the  word  "  selectmen  "  the 
words  "  and  overseers  of  the  poor." 
Lord  V.  Walker,  61  N.  H.  261. 

4.  Necessity  of  Verification.  —  Where 
an  "  application  in  writing  "  is  alone 
necessary,  there  need  be  no  verifica- 
tion. Sprigg  V.  Stump,  8  Fed.  Rep. 
207. 

Sufficiency  of  Verification.  —  In  State 
V.  Day,  57  Wis.  655,  the  certificate  of  a 
notary  public  that  the  petitioner  had 
deposed  to  the  truth  of  the  petition 
was  held  a  sufficient  verification  when 
read  in  connection  with  the  date  of  the 
petition,  the  subscription  thereto,  the 
final  signature,  and  the  recitals. 

Presumption  as  to  Date.  —  A  certificate 
of  a  notary  that  the  petition  was  sworn 
to,  which  contains  no  date,  will  be  pre- 
sumed to  be  of  the  same  date  as  the 
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4.  Notice  of  Hearing  —  a.  Appointment  for  Insane  Persons 
AND  Incompetents.  —  Where  the  appointment  is  sought  upon 
any  ground  other  than  the  infancy  of  the  intended  ward,  per- 
sonal notice  of  the  appHcation  should  be  given  to  the  proposed 
subject  of  the  guardianship,*  and  to  his  relatives,  custodians, 
friends,  or  such  others  as  may  be  specified  by  statute.* 


petition,  where  the  order  for  the 
appointment  is  also  of  that  date  and 
recites  that  it  was  made  upon  the  peti- 
tion.    State  V.  Day,  57  Wis.  655. 

Failure  to  Sign  Jurat.  —  Where  a  peti- 
tion purported  to  be  verified  but  the 
jurat  was  not  signed  by  any  person,  it 
was  held  insuflScient,  and  it  was  further 
held  that  the  signing  of  the  jurat  by  the 
judge  after  the  judgment  of  appoint- 
ment, and  a  statement  by  him  that  he 
had  omitted  by  inadvertence  to  sign  it 
at  the  proper  time,  did  not  cure  the  de- 
fect.    Royston's  Appeal,  53  Wis.  612. 

1.  Alabama.  — ^oody  v.  Bibb,  50  Ala. 
247. 

Arkansas.  —  Arrington  v.  Arrington, 
32  Ark.  674. 

Maine.  —  Coolidge  v.  Allen,  82  Me. 
23;  Holman  v.  Holman,  80  Me.  139. 

Maryland.  —  Warfield  v.  Dorsey,  39 
Md.  299. 

Massachusetts.  —  Hathaway  v.  Clark, 
5  Pick.  (Mass.)  490;  Chase  v.  Hatha- 
way, 14  Mass.  222;  Conkey  v.  King- 
man, 24  Pick.  (Mass.)  115. 

Michigan.  —  In  re  Leonard's  Estate, 
95  Mich.  395;  Partello  v.  Holton,  79 
Mich.  372;  In  r^-Bassett,  68  Mich.  348; 
North  V.  Joslin,  59  Mich.  624;  In  re 
Myers,  73  Mich.  401. 

Missouri.  —  Matter  of  Marquis,  85 
Mo.  615. 

Vermont.  —  Shumway  v.  Shumway, 
2  Vt.  339. 

West  Virginia.  —  Lance  v.  McCoy, 
34  W.  Va.  416;  Evans  v.  Johnson,  39 
W.  Va.  299. 

United  States. — Smith  v.  Burlingame, 
4  Mason  (U.  S.)  121. 

See  also  Gibson's  Appeal,  154  Mass. 
378;  Shroyer  v.  Richmond,  16  Ohio  St. 
455;  Cleveland  v.  Hopkins,  2  Aik.  (Vt.) 
394. 

Insanity  as  an  Obviation  of  Notice.  — 
The  fact  of  the  insanity  of  a  proposed 
watd  will  not  obviate  the  necessity  of 
notifying  him  of  proceedings  to  ap- 
point a  new  guardian  in  the  place  of  a 
former  guardian  deceased.  Allis  v. 
Morton,  4  Gray  (Mass.)  63. 

Failure  of  Appointee  to  Qaalify.  — 
Where  the  petitioner  for  the  appoint- 


ment of  a  guardian  for  an  insane  per- 
son is  himself  appointed  but  fails  to 
qualify,  the  court  may  appoint  another 
guardian  on  the  same  petition  without 
a  new  notice.  Halett  v.  Patrick,  49 
Cal.  590. 

Discretion  as  to  Notice.  —  Where  an 
alleged  wasteful  person  has  been  duly 
notified,  a  provision  that  the  judge 
may  adjudicate  "  on  such  further 
notice,  if  any,  as  he  thinks  reasonable," 
the  giving  of  further  notice  is  discre- 
tionary.    Young  V.  Young,  87  Me.  44. 

2.  McCurry  v.  Hooper,  12  Ala.  823; 
Underbill  v.  Dennis,  9  Paige  (N.  Y.) 
202. 

Who  Entitled  —  Near  Belatives.  — 
Under  Code  Ga.,  §  1855,  relative  to  the 
appointment  of  a  guardian  for  persons 
under  certain  legal  disabilities  and  re- 
quiring proof  that  ten  days'  notice  of 
the  application  for  the  appointment 
was  given  to  the  three  nearest  adult 
relatives  of  the  person  for  whom  the 
guardian  is  sought  to  be  appointed,  if 
the  nearest  adult  relatives  are  them- 
selves the  petitioners,  notice  should  be 
given  to  the  three  next  nearest;  but  if 
there  are  no  adult  relatives  within  the 
state,  except  the  petitioners,  notice 
should  be  given  to  the  alleged  incom- 
petent person  himself,  or  a  guardian  ad 
litem  should  be  designated  to  receive 
the  notice  for  him.  Morton  v.  Sims, 
64  Ga.  298. 

Presumptive  Heirs.  —  If  the  evident 
intent  of  the  statute  is  that  the  rela- 
tives and  friends  should  be  notified, 
presumptive  heirs  are  entitled  to 
notice.     In  re  Myers,  73  Mich.  401. 

"  Next  of  Kin."  —  A  statutory  require- 
ment that  notice  be  given  to  the  "next 
of  kin  "  necessitates  notice  to  all  the 
next  of  kin.  In  re  Myers,  73  Mich. 
401. 

Necessity  of  Notice  to  Nonresidents.  — 
The  object  of  notice  to  the  heirs  of  the 
application  for  the  appointment  of  a 
guardian  for  an  alleged  incompetent  is 
primarily  to  protect  him  in  his  rights, 
and  while  the  heirs  should  have  notice 
because  of  their  presumptive  interest, 
it    is    not    absolutely   necessary    that 
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b.  Appointment  for  Infants.  —  Unless  required  by  statute, 
or  otherwise,  on  an  application  for  the  appointment  of  a  guardian 
for  a  minor,  the  proposed  ward  is  not  entitled  to  notice,*  but  the 
parents  of  the  infant  unless  themselves  the  applicants  or  partici- 
pants in  the  proceedings  should  undoubtedly  be  notified,*  or 
where  dead  or  beyond  the  jurisdiction,  or  for  some  reason  not 
entitled  to  notice,  the  relatives  —  usually  the  nearest  of  kin  —  or 
custodians  of  the,  infant  or  others  interested  should  be  informed 
of  the  proceedings.' 


notice  should  be  given  to  nonresident 
heirs  where  a  majority  of  those  inter- 
ested are  residents  and  are  duly  notified 
of  the  proceedings.  Munger  v.  Pro- 
bate Judge,  36  Mich.  363. 

Where  a  Wife  Petitions  for  a  Guardian 
for  Her  Husband  the  brother  of  the  hus- 
band is  entitled  to  notice.  Partello  v. 
Holton,  79  Mich.  372. 

Necessity  of  Notice  to  Husband  of  Insane 
Woman.  —  In  Ohio,  prior  to  the  amend- 
ment of  March  i,  1889,  to  |  6302  of 
the  Revised  Statutes,  a  guardian  of  the 
estate  of  an  insane  married  woman 
could  be  appointed  by  the  probate 
court  at  any.  time  after  the  inquisition 
of  lunacy  and  before  her  discharge, 
without  notice  to  her  husband.  Heck- 
man  V.  Adams,  50  Ohio  St.  305. 

1.  Indiana.  —  Board  of  Children's 
Guardians  v.  Shutter,  139  Ind.  268. 

Maine.  —  Peacock  v.  Peacock,  61  Me. 
211. 

Maryland.  —  Redman  v.  Chance,  32 
Md.  42. 

Massachusetts.  —  Gibson's  Appeal, 
154  Mass.  378. 

Michigan.  —  Palmer  v.  Oakley,  2 
Dougl.  (Mich.)  433. 

Minnesota.  —  Kurtz  v.  St.  Paul,  etc., 
R.  Co.,  48  Minn.  339. 

New  Hampshire.  —  Hanley  v.  Rus- 
sell, 63  N.  H.  614. 

New  York.  —  Morehouse  v.  Cooke, 
Hopk.  (N.  Y.)226;  Brick's  Estate,  15 
Abb.  Pr.  (N.  Y.  Surrogate  Ct.)  12. 

Nunc-pro-Tunc  Appointment.  —  A  nunc- 
pro-tuiic  order  appointing  a  guardian, 
made  many  years  after  the  removal  of 
the  appointee,  without  notice  to  the 
ward,  is  void.  Higinbotham  v.  Thomas, 
9  Kan.  328. 

2.  Arkansas.  —  Bowles  v.  Dixon,  32 
Ark.  92. 

Maine.  —  Peacock  v.  Peacock,  61 
Me.  211. 

Maryland.  —  Redman  v.  Chance.  32 
Md.  42. 

Minnesota.  —  Kurtz  v.  St.  Paul,  etc.. 


R.  Co.,  48  Minn.  339;  Kurtz  v.  West 
Duluth  Land  Co.,  52  Minn.  140. 

Pennsylvania.  —  Senseman's  Appeal, 
21  Pa.  St.  331 ;  Corwin's  Appeal,  126 
Pa.  St.  326. 

See  Leavel  v.  Bettis,  3  Bush  (Ky.)  74. 

In  Ramsay  v.  Ramsay,  20  Wis.  507, 
the  guardianship  of  a  girl  about  two 
years  of  age,  which  had  been  given  to 
the  paternal  uncle  of  the  child  without 
notice  to  the  mother,  was  revoked  on 
her  petition,  where  it  appeared  that  she 
was  a  proper  person  to  have  the  care 
of  the  child. 

Appointment  without  Notice  to  Mother. 
—  Where  an  uncle  of  an  infant  has 
been  appointed  guardian  without 
notice  to  its  mother,  the  court  may 
within  a  reasonable  time,  on  the 
mother's  application,  revoke  the  order 
of  appointment  and  hear  the  same  de 
novo.     Spears  v.  Snell,  74  N.  Car.  210. 

Appointment  of  Stranger  after  Mother's 
Failure  to  Qualify. —  In  Weldon  v. 
Keen,  37  N.  J.  Eq.  251,  a  mother  en- 
titled thereto  was  appointed  the  guard- 
ian of  her  children  but  failed  to  furnish 
a  bond  within  the  time  fixed  by  the 
court,  and  thereafter  the  court  ap- 
pointed a  stranger  without  notice,  and 
it  was  held  that  the  appointment  of  the 
stranger  was  unwarranted. 

3.  California.  —  Seaverns  v.  Gerke, 
3  Sawy.  (U.  S.)  353. 

Georgia.  —  Morton  v.  Sims,  64  Ga. 
298. 

Minnesota.  —  Kurtz  v.  St.  Paul,  etc., 
R.  Co.,  48  Minn.  339;  Kurtz  v.  West 
Duluth  Land  Co.,  52  Minn.  140. 

Nevada.  —  Matter  of  Winkleman,  9 
Nev.  303. 

New  York.  —  Rickard's  Case,  15 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)6; 
White  V.  Pomeroy,  7  Barb.  (N.  Y.)  640; 
Morehouse  v.  Cooke.  Hopk.  (N.  Y.)  226; 
Boiling  V.  Coughlin,  5  Redf.  (N.  Y.) 
116. 

Necessity  of  Notice.  —  Under  statutory 
provisions  that  if  the  father  be  dead, 
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c.  Form  and  Sufficiency.  —  The  notice  should  be  in  writ- 
ing, and,  where  no  form  is  prescribed,  should  give  intelligent 
information  of  the  nature  of  the  proceeding,*  and  should  be 
served  in  the  manner  prescribed  by  statute  or  in  accordance  with 
the  local  practice ;  *  but  mere  irregularities  in  the  notice  or  in  the 


the  mother  remaining  unmarried  shall 
be  the  guardian  until  another  shall  be 
appointed;  that  the  marriage  of  a 
female  guardian  shall  extinguish  her 
right  and  authority  as  such,  in  which 
case  another  guardian  may  be  ap- 
pointed; and  that  when  a  minor  has  no 
parent  living  who  is  authorized  to  act 
as  his  guardian,  on  application  of  such 
a  minor,  or  of  any  relative  or  friend, 
the  probate  court  may  appoint  some 
suitable  person  to  be  his  guardian; 
where  the  minor  has  no  parent  alive 
authorized  to  act  as  his  guardian,  on 
the  appointment  of  the  guardian  by 
the  probate  court  no  notice  is  re- 
quired to  be  given  to  any  one.  Farrar 
V.  Olmstead,  24  Vt.  123. 

Grandparents.  —  The  appointment  of 
a  maternal  grandmother  will  be  re- 
voked when  made  without  notice  to  a 
paternal  grandfather.  Matter  of  Feely, 
4  Redf.  (N.  Y.)  306. 

Discretion  of  Court.  —  A  statute  requir- 
ing notice  to  be  given  to  such  relatives 
of  the  infant  residing  within  the  county 
as  he  shall  direct  vests  the  appoint- 
ing officer  with  a  discretion.  Matter  of 
Feely,  4  Redf.  (N.  Y.)  306,  which  may 
be  reviewed.  Gronfier  v.  Puymirol,  19 
Cal.  629;  Underbill  v.  Dennis,  9  Paige 
(N.  Y.)  202. 

Where  a  relative  applies,  the  surro- 
gate should  make  the  requisite  in- 
quiries, and  ascertain  whether  there  are 
other  relatives  of  the  same  degree  or 
who  are  more  nearly  related  to  the  in- 
fant, and  should  direct  the  requisite 
notices  to  be  given  accordingly. 
Underbill  v.  Dennis,  g  Paige  (N.  Y.) 
202.  See  People  v.  Wilcox,  22  Barb. 
(N.  Y.)  178. 

Notice  may  be  directed  to  be  given 
to  any  relative,  resident  or  nonresi- 
dent, likely  to  bd  interested  in  the  wel- 
fare of  the  minor.  Ex  p.  Dawson,  3 
Bradf.  (N.  Y.)  130. 

Dispensing  with  Notice.  —  Where  the 
applicant  is  the  nearest  relative  of  the 
infant,  or  where  the  nearest  relatives 
join  in  the  application  or  give  their 
consent  thereto,  the  court  if  vested 
with  a  discretion  may  dispense  with 
notice  to  the  other  relatives,  and  may 
assign  the  same  day  for  the  hearing  of 


the  application  as  the  one  on  which  it 
is  presented.  Matter  of  Feely,  4  Redf. 
(N.  Y.)  306. 

Where  the  time  and  manner  of  notice 
is  discretionary  third  persons  cannot 
question  the  validity  of  the  appoint- 
ment on  the  ground  of  the  insufficiency 
of  the  notice.  Gronfier  v.  Puymirol,  19 
Cal.  629. 

1.  Hutchins  v.  Johnson,  12  Conn. 
376;  Redman  v.  Chance,  32  Md.  52; 
North  V.  Joslin,  59  Mich.  624;  Gannon 
V.  Doyle,  16  R.  I.  726. 

Sufficiency  of  Notice  —  Statement  of 
Subject-Matter. — Where  a  statute  merely 
requires  that  the  citation  give  notice  of 
the  subject-matter  of  the  proceeding,  a 
citation  stating  that  the  petitioners, 
naming  them,  have  presented  their 
petitions  in  writing  praying  for  the 
appointment  of  a  guardian  of  a  person 
named,  without  reciting  the  petition  or 
its  substance,  is  sufficient.  Angell  v. 
Probate  Ct.,  11  R.  I.  187. 

Beading  Notice.  —  Where  "  notice  in 
writing  "  is  required,  reading  the  order 
of  the  court  is  insufficient.  Hart  v. 
Gray,  3  Sumn.  (U.  S.)  339. 

Necessity  of  More  than  One  Notice,  — 
Where  a  person  who  has  been  duly 
notified  of  an  application  to  place  him 
under  guardianship  as  a  person  non 
compos  mentis  attends  and  resists  the 
application,  and  after  the  hearing  the 
case  is  adjourned  from  time  to  time,  a 
decree  adjudging  him  non  compos  mentis 
and  appointing  a  guardian  over  him  is 
not  invalid  because  of  a  failure  to 
again  give  him  notice  before  passing 
the  decree.  Davison  v.  Johonnot,  7 
Met.  (Mass.)  388;  also  Brigham  v.  Bos 
ton,  etc.,  R.  Co.,  102  Mass.  14,  where 
the  decree  was  entered  nine  months 
after  the  original  notice. 

Unnecessary  Notice.  —  Where  the  court 
has  power  to  grant  letters  of  guardian- 
ship at  once  and  without  notice,  the 
fact  that  notice  of  hearing  on  the  appli- 
cation was  given  for  a  specified  day, 
but  the  appointment  was  made  the  pre- 
vious day,  was  held  not  to  invalidate 
the  appointment.  Kelley  v.  Edwards, 
38  Mich.  210. 

2.  Personal  Service.  —  Notice  to  a  per- 
son alleged  to  be  under  disability  must 
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service  thereof  which  may  be  waived  will  not  be  deemed  fatal,' 
and  every  fair  intendment  will  be  made  that  the  notice  contem- 
plated by  law  was  given  before  the  court  assumed  to  act.* 


be  served  personally.  North  v.  Joslin, 
59  Mich.  624. 

Notice  to  Nonresidents,  —  Where  a 
judge  is  authorized  to  give  notice  as 
required  by  law,  or  as  by  him  deemed 
necessary,  in  such  manner  and  for  such 
length  of  time  as  he  may  deem  reason- 
able, notice  may  be  given  to  nonresi- 
dent heirs  by  publication.  Munger  v. 
Probate  Judge,  86  Mich.  363. 

Necessity  of  Finding  of  Notice.  —  The 
fact  that  the  notice  was  given  should 
be  found  by  the  appointing  court,  and 
a  return  of  the  officer  on  the  w^rit  show- 
ing the  requisite  notice,  though  a  part 
of  the  files  accompanying  the  record,  is 
insufficient  without  such  a  finding. 
Hutchins  v.  Johnson,  12  Conn.  376. 

Sufficiency  of  Notice.  —  In  Munger  z^. 
Probate  Judge,  86  Mich.  363,  the  ap- 
pellate court  refused  to  disturb  an 
appointment  for  an  incompetent  be- 
cause of  the  failure  to  give  notice  to 
the  guardian  of  two  minor  heirs,  where 
it  appeared  that  the  notice  was  duly 
served  upon  the  resident  adult  heirs 
and  upon  the  two  minors,  one  of  whom 
had  attained  majority  at  the  time  of  the 
hearing  of  the  appeal,  that  the  guard- 
ian had  testified  on  the  inquisition,  and 
that  the  record  failed  to  show  the  name 
and  place  of  residence  of  such  guardian. 

Leaving  at  Domicil.  —  A  requirement 
that  notice  shall  be  served  on  an  alleged 
incompetent  personally  or  by  leaving 
it  at  his  actual  abode  is  not  complied 
with  by  leaving  it  at  the  domicil  of 
such  a  person  whose  actual  residence 
is  in  another  state.  Sears  v.  Terry,  26 
Conn.  273. 

Sufficiency  of  Compliance  with  Order 
Directing  Service.  —  Where  the  statute 
requires  notice  in  but  one  form,  notice 
given  in  one  form  is  sufficient  although 
it  was  ordered  in  two  forms,  unless  the 
court  insist  upon  a  compliance  with  the 
order.  Angell  v.  Probate  Ct.,  11  R.  I. 
187. 

Alternative  Modes  ot  Service.  —  Where 
the  statute  required  the  notice  to  be 
given  by  citation  served  by  reading  it 
to  the  intended  ward  if  to  be  found,  or 
by  leaving  an  attested  copy  at  his  last 
and  usual  place  of  abode,  or  by  publi- 
cation, notice  by  publication  only  was 
held  sufficient.  Angell  v.  Angell,  14 
R.  I.  541. 


1.  Waiver.  —  Insufficiency  of  notice 
may  be  waived.  Matson  v.  Swenson, 
5  S.  Dak.  igi. 

Appearance  of  an  Incompetent  Person 
Will  Not  Waive  the  right  10  statutory 
notice,  nor  will  it  confer  jurisdiction. 
North  V.  Joslin,  59  Mich.  624. 

Want  of  Notice  Cured  by  Appointment. 

—  Though  for  failure  of  notice  the 
appointment  should  be  set  aside,  yet  if 
subsequently  there  is  a  hearing  at 
which  all  the  parties  interested  are 
present,  the  order  should  not  be  re- 
versed, if  it  appears  that  it  is  to  the 
advantage  and  for  the  best  interests  of 
the  infants  that  the  person  selected 
should  be  retained.  Luppie  v.  Wi- 
nans,  37  N.  J.  Eq.  245. 

Attack  of  Appointment  by  Incompetent. 

—  Where  the  court  had  no  jurisdiction 
to  appoint  a  guardian  for  a  person 
alleged  to  be  mentally  incompetent,  for 
the  reason  that  he  was  not  before  the 
court,  yet  if  such  person  subsequently 
submits  himself  to  the  jurisdiction  by 
filing  a  petition  denying  the  allegation 
of  the  petition  upon  which  he  was  ap- 
pointed, and  asking  for  an  investigation 
on  the  merits  and  that  such  appoint- 
ment be  set  aside,  jurisdiction  is 
thereby  obtained  of  his  person.  In  re 
Wetmore,  6  Wash.  271. 

2.  As  Where  the  Record  Is  Silent  as  to 
the  fact  of  notice,  and  the  matter  of 
notice  is  discretionary  with  the  court. 
Kelley  v.  Morrell,  29  Fed.  Rep.  736. 

Becital  in  Order,  —  Where  an  order  of 
appointment  recites  that  due  legal 
notice  was  given,  it  will  be  assumed 
that  proper  notice  was  given  when  the 
fact  is  not  contradicted  by  the  record. 
People  V.  Medart,  63  111.  App.  iii. 

Nonrecital  in  Letters.  —  The  mere  fact 
that  the  issuing  of  a  citation  is  not  re- 
cited in  the  letters  of  guardianship  will 
not  of  itself  show  that  no  citation  was 
issued,  where  the  petition  asks  for  its 
issuance  and  sufficient  time  elapses 
after  the  filing  of  the  petition  to  the 
time  of  appointment.  Prentiss  v. 
Weatherly,  68  Hun  (N.  Y.)  114. 

Presumption  after  Lapse  of  Time. — 
Where  the  probate  records  are  appar- 
ently entire,  and  no  loss  of  papers  in 
the  probate  office  is  suggested,  it  can- 
not be  presumed,  even  after  the  lapse 
of  thirty  years,  that  notice  was  given 
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The  Chancery  Practice  formerly  prevailing  in  England  and  in  some 
parts  of  this  country  required  the  personal  presence  of  the  infant 
in  court,*  or  before  a  commissioner  appointed  by  the  court.* 

5.  Selection  of  Guardian  —  a.  Province  of  Court  —  (i)  Gener- 
ally. —  As  aids  to  the  court  in  arriving  at  its  conclusion  relative 
to  the  fitness  of  persons  proposed  for  the  guardianship,  and  to 
assist  it  in  its  selection,  suggestions  and  recommendations  of 
relatives  and  friends  of  the  intended  ward  will  be  given  due  con- 
sideration, though  they  are  in  no  sense  binding  on  the  court,' 
and  while  the  interests  of  the  child  should  be  consulted  rather 


where  that  fact  does  not  appear. 
Hathaway  v.  Clark,  5  Pick.  (Mass.) 
4po. 

1.  Walker  v.  Hallett,  i  Ala.  379. 
See  Shroyer  v.  Richmond.  16  Ohio  St. 

455- 

In  Mauro  v.  Ritchie.  3  Cranch  (C. 
C.)  165,  the  court  held  that  the  failure 
to  bring  an  infant  into  court  to  choose 
his  guardian  was  a  fatal  error,  and 
cited  Lloyd  v.  Carew,  i  Eq.  Cas.  Abr. 
266,  pi.  2,  wherein  it  was  said  that 
"  if  a  person,  appointed  a  guardian 
pursuant  to  the  statute  12  Car.  II.,  c.  24, 
dies,  or  refuses  to  take  upon  himself 
the  guardianship,  my  lord  chancellor 
may  appoint  a  guardian;  but  a  guard- 
ian cannot  otherwise  be  appointed 
than  by  bringing  the  infant  into  court, 
or  his  praying  a  commission  to  have  a 
guardian  assigned  him." 

When  Presence  Necessary.  —  In  Le- 
fever  v.  Lefever,  6  Md.  472,  a  statute 
authorizing  the  court  to  call  or  have 
brought  before  it  any  orphan  for  the 
purpose  of  appointing  a  guardian  was 
held  not  to  require  the  citation  of  the 
infant  in  all  cases,  but  only  to  contem- 
plate cases  where  it  would  be  proper 
and  important  to  consult  the  infant, 
and  where  the  court  might  suppose 
that  the  infant  had  been  purposely 
kept  out  of  its  presence. 

Illness  of  Infant.  —  Infant's  presence 
dispensed  with  on  appointment  on 
proof  of  his  illness.  Hill  v.  Smith,  i 
Madd.  290. 

2.  Walker  v.  Hallett,  i  Ala.  379. 

If  the  infant  resided  within  twenty 
miles  of  London  a  guardian  was  ap- 
pointed by  the  court,  for  which  purpose 
the  infant  and  the  person  intended  to 
be  appointed  as  guardian  personally 
attended  in  court.  If  the  infant  re- 
sided more  than  twenty  miles  from 
London  the  guardian  was  appointed  by 
commission,  and  the  infant  was  re- 
quired to  be  personally  before  the  com- 


missioner.    Mauro  v.  Ritchie,  3  Cranch 
(C.  C.)  166. 

8.  Cozine  v.  Horn,  i.Bradf.   (N.  Y.) 

143- 

In  the  Absence  of  Statutory  Provision 
as  to  the  persons  entitled  to  be  heard, 
the  rights  of  such  persons  will  be  de- 
termined by  the  practice  in  chancery. 
Taflf  V.  Hosmer,  14  Mich.  249. 

In  Louisiana,  in  recommending  per- 
sons for  curatorship,  family  meetings 
are  not  limited  to  applicants  for  the 
position,  nor  to  parties  suggested  by 
relatives  of  the  interdict  or  minors. 
Interdiction  of  Bothick,  44  La.  Ann. 
1037;  James  v.  Meyer,  41  La.  Ann. 
I 100.  ' 

The  deliberations  of  a  family  meet- 
ing convened  for  the  purpose  of  recom- 
mending the  appointment  of  a  dative 
tutor,  and  resulting  in  an  equal  divi- 
sion between  the  members  composing 
the  same,  decide  nothing,  and  cannot 
be  the  basis  for  the  appointment  of  any 
one  as  tutor.  Arland's  Succession,  42 
La.  Ann.  320. 

Appointment  on  Recommendation  of 
Majority.  —  Other  things  being  equal, 
the  court  should  appoint  as  committee 
of  a  lunatic  one  who  is  recommended 
by  the  greatest  number  of  those  en- 
titled to  be  heard.  Colvin's  Estate,  3 
Md.  Ch.  278. 

Agreement  by  Infant  Mother.  —  An 
agreement  between  a  third  person  and 
the  mother  of  an  infant  (herself  a 
minor),  to  surrender  the  custody  and 
control  of  the  child,  will  not  control  the 
discretion  of  the  court  in  appointing, 
with  the  consent  of  the  mother,  another 
person  to  be  guardian  of  the  child. 
Gloucester  v.  Page,  105  Mass.  231. 

Becommendation  of  Bemoved  Guardian. 
—  In  selecting  a  new  guardian,  the 
court  is  not  bound  to  notice  the  recom- 
mendation of  the  mother  of  the  infant, 
who  has  been  removed  for  unfitness. 
Hamilton  v.  Moore,  32  Miss.  205. 
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than  his  wishes,*  there  seems  to  be  no  impropriety  in  consulting 
him  personally.* 

(2)  Wishes  of  Deceased  Parents.  —  The  express  wishes  of 
deceased  parents  are  entitled  to  great  consideration  in  making 
the  appointment,*  but  will  not  control  if  it  appears  to  the 
appointing  court  that  the  best  interests  of  the  child  require  the 
selection  of  some  person  other  than  the  one  for  whom  the  desire 
was  expressed.* 

b.  Ascertainment  of  Fitness.  —  In  making  the  selection 
the  court  may  take  such  means  to  ascertain  the  fitness  of  the 
proposed  guardian  as  it  may  deem  advisable.*  In  the  English 
chancery  it  was  the  practice  to  direct  a  reference  to  ascertain 
the  fitness  of  the  proposed  guardian  whenever  the  court  con- 
sidered that  the  estate  or  income  of  the  infant  warranted  it,® 


1.  Compton  V.  Compton,  2  Gill  (Md.) 
241 ;  Simpson  v.  Gonzalez,  15  Fla.  9. 

2.  Georgia.  —  Walton  v.  Twiggs,  91 
Ga.  90. 

Maryland.  —  Lefever  v.  Lefever,  6 
Md.  472. 

New  Jersey. — Albert  z/.  Perry,  14  N. 
J.  Eq.  540. 

New  York.  —  Matter  of  De  Marcel- 
lin,  24  Hun  (N.  Y.)  207. 

North  Carolina.  —  Spears  v.  Snell,  74 
N.  Car.  210. 

3.  Michigan.  —  Goss  v.  Stone,  63 
Mich.  319. 

Nevada.  —  Matter  of  Winkleman,  11 
Nev.  87. 

New  York.  —  Underbill  v.  Dennis,  9 
Paige  (N.  Y.)  209;  Cozine  v.  Horn,  i 
Bradf.  (N.  Y.)  143;  Foster  v.  Mott,  3 
Bradf.  (N.  Y.)  409;  Smith  v.  Smith, 
2  Dem.  (N.  Y.)43;  Matter  of  De  Mar- 
cellin,  24  Hun  (N    Y.)  207. 

Pennsylvania.  —  McCann's  Appeal, 
49  Pa.  St.  304. 

England. — In  re  Kaye,  L.  R.  i  Ch.  387 ; 
Talbot  V.  Shrewsbury,  4  Myl.  &  C.  683; 
Hall  V.  Storer,  i  Y.  &  Coll.  Exch.  556. 

Wish  of  Kother.  —  In  the  absence  of 
any  direction  or  express  preference  by 
the  father  as  to  the  guardianship  or 
religious  education  of  an  infant  child, 
the  clearly  expressed  wishes  of  the 
mother  will  be  regarded;  and  in  ///  re 
Turner,  19  N.  J.  Eq.  433,  where  appli- 
cation was  made  for  the  guardianship 
of  a  child  by  both  the  paternal  and 
maternal  grandfathers,  both  being  of 
equal  competency  and  fitness,  the 
guardianship  was  given  to  the  mater- 
nal grandfather  in  accordance  with  the 
wishes  of  the  mother. 

Wish  Expressed  by  Void  Testamentary 
Provision.  —  The  wishes  of  a  deceased 


mother,  who  by  a  void  testamentary 
provision  has  attempted  to  designate  » 
guardian,  may  be  regarded.  GriflSn  v. 
Sarsfield,  2  Dem.  (N.  Y.)  4. 

Wishes  Should  Preponderate.  —  The  ex- 
press wishes  of  a  dying  parent  should 
have  a  preponderating  influence.  Ben- 
nett V.  Byrne,  2  Barb.  Ch.  (N.  Y.)  216. 

4.  Wardwell  v.  Wardwell,  9  Allen 
(Mass.)  518;  and  consult  cases  cited  in 
preceding  note. 

Mother's  Bight  as  Affected  by  Father's 
Wishes.  —  In  the  absence  of  any  testa- 
mentary disposition  of  the  custody  of 
an  infant  of  tender  years,  the  declared 
wishes  of  a  deceased  father  will  weigh 
but  little  against  the  claims  of  the 
mother,  where  she  is  a  suitable  person 
and  of  ability  to  maintain  and  educate 
the  child.  Burmester  v.  Orth,  5  Redf. 
(N.  Y.)  259. 

6.  Colvin's  Estate,  3  Md.  Ch.  278; 
Goss  V.  Stone,  63  Mich.  319;  Underbill 
V.  Dennis,  9  Paige  (N.  Y.)  202. 

Procedure.  —  In  determining  the  fit- 
ness of  a  person  to  act  as  guardian,  the 
court  is  not  bound  by  any  particular 
form  of  proceeding,  but  may  either 
order  a  reference  to  inquire  and  report 
as  to  who  will  be  a  fit  person,  may 
make  inquiry  in  open  court,  or  may 
determine  from  its  own  knowledge 
alone.     Cowls  v.  Cowls,  8  111.  435. 

6.  Re  Allsop,  7  L.  J.  N.  S.  Ch.  194; 
Beattie  z.  Johnstone,  i  Phil.  17;  Ex  p. 
Watkins,  2  Ves.  470;  Ex  p.  Wheeler, 
16  Ves.  Jr.  267;  Hall  v.  Storer.  i  Y.  & 
Coll.  Exch.  556;  Curtis  v.  Rippon,  4 
Madd.  462;  Bettesworth  v.  Bettes- 
worth,  Dick.  729;  Ex  p.  Angell,  13 
Sim.  258;  Cohan  v.  Cohan,  13  Sim. 
639;  Ex  p.  Jackson,  6  Sim.  212;  Ex  p. 
Janion,  i  Jac.  &  W.  395;  Re  Jones,   I 
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though  where  the  infant  was  of  the  age  of  fourteen  or  over 
the  nomination  was  sometimes  approved  without  the  customary 
reference.  * 

c.  Discretion. —  Unless  controlled  by  statute,  courts  have  great 
latitude  in  deciding  on  the  qualifications  of  persons  presented  for 
the  guardianship,*  yet  so  far  as  possible  that  discretion  must  be 
exercised  on  some  definite  principle  and  as  near  as  may  in  accord- 
ance with  statutory  provisions  relative  thereto,'  and,  as  in  other 
matters  of  discretion,  the  action  of  the  appointing  court  will  not 
be  revised  except  for  abuse.* 

d.  Selection  by  Infant  over  Fourteen  —  (i)  Approval  of 
Selection.  —  The  mere  fact  of  selection  will  not  give  an  absolute 
right  to  the  appointment  of  the  nominee,  but  it  is  necessary  that 
an    approval    or  confirmation   of    the  choice   be   made   by    the 


Russ.  478;  Ward  v.  St.  Paul,  2  Bro.  C. 
C.  583.  But  see  Peckham  v.  Peckham, 
2  Cox  46. 

1.  Ex  p.  Salter,  3  Bro.  C.  C.  500; 
Ex  p.  Edwards,  3  Atk.  519;  In  re 
Bond,  II  Jur.  114. 

2.  Arkansas.  —  Nelson  v.  Green,  22 
Ark.  367. 

Georgia.  —  Boyd  v.  Glass,  34  Ga.  253; 
Watson  V.  Warnock,  31  Ga  716;  Payne 
V.  Payne,  39  Ga.  174;  Beard  v.  Dean, 
64  Ga.  258. 

Iowa.  —  In  re  Johnson,  87  Iowa  130; 
Crawford  v.  Crawford,  gi  Iowa  744. 

Louisiana.  —  Gaines's  Succession,  42 
La.  Ann.  699. 

Massachusetts.  —  Gloucester  v.  Page, 
105  Mass.  231. 

Michigan.  —  In  re  Stockman,  71 
Mich.  180. 

Mississippi.  —  Allen  v.  Peete,  25 
Miss.  29. 

A'ew  York.  —  Cozine  v.  Horn,  i 
Bradf.  (N.  Y.)i43;  Holley  v.  Chamber- 
lain, I  Redf.  (N.  Y.)  333;  Bennett  v. 
Byrne,  2  Barb.  Ch.  (N.  Y.)  216. 

North  Carolina.  —  Mills  v.  McAllis- 
ter, I  Hayw.  (N.  Car.)  303. 

Pennsylvania. — Graham's  Appeal,  i 
Dall.  (Pa.)  136;  Senseman's  Appeal,  21 
Pa.  St.  331;  McCann's  Appeal,  49  Pa. 
St.  304;  Gray's  Appeal,  96  Pa.  St.  243; 
Pote's  Appeal,  106  Pa.  St.  574. 

See  also  infra,  I.  g.  Appeal  and  Re- 
view. 

Appointee  Most  Be  Beal  Person.  —  In 
Bullard  v.  Spoor,  2  Cow.  (N.  Y.)  430, 
the  court  said  the  cause  of  Mockey  v. 
Grey,  2  Johns.  (N.  Y.)  192,  settles  the 
principle  that  the  guardian  must  be  a 
real  person,  and  that  the  duty  to  appoint 
is  not  a  mere  matter  of  form  which  can 
be  satisfied  by  a  fictitious  name. 


Absolute  Sight  to  Appoint.  —  No  per- 
son can  claim  the  appointment  as  a 
strict  matter  of  right  unless  that  right 
is  expressly  conferred  by  statute. 
Watson  V.  Warnock,  31  Ga.  716;  Lunt 
V.  Aubens,  39  Me.  392;  Tafj  v.  Hos- 
mer,  14  Mich.  249. 

Petitioner- as  Applicant.  —  In  selecting 
a  guardian  for  an  insane  person,  the 
discretion  of  the  court  is  in  no  degree 
restricted  by  the  fact  that  the  peti- 
tioner prays  for  his  own  appointment. 
Halett  V.  Patrick,  49  Cal.  590. 

Bight  of  Guardian  in  Socage  or  for 
Nurture.  —  A  court  vested  with  a  discre- 
tion in  the  appointment  of  a  guardian 
is  not  bound  to  appoint  a  guardian  in 
socage  or  for  nurture  unless  required  to 
do  so  by  statute.  Graham's  Appeal,  i 
Dall.  (Pa.)  136. 

Change  of  Custody  —  Divorce.  —  Article 
16,  section  ^2^b,  of  the  Maryland  Code, 
empowers  the  court  in  divorce  proceed- 
ings to  order  and  direct  who  shall  have 
the  guardianship  of  the  child,  and 
where  the  custody  of  the  child  is  given 
to  one  of  the  parents  until  the  further 
order  of  the  court,  the  court  has  power 
to  modify  or  change  its  decree  and  to 
change  the  custody  of  the  child  and 
place  it  in  the  care  and  custody  of  some 
other  person.  Hill  v.  Hill,  49  Md. 
450. 

3.  Senseman's  Appeal,  21  Pa.  St. 
331;  Allen  V.  Peete,  25  Miss.  29. 

4.  Boyd  V.  Glass,  34  Ga.  253;  Payne 
V.  Payne,  3g  Ga.  174;  Beard  v.  Dean, 
64  Ga.  258;  In  re  Johnson,  87  Iowa 
130;  Gaines's  Succession,  42  La.  Ann. 
6g9;  McCann's  Appeal,  49  Pa.  St.  304; 
Gray's  Appeal,  g6  Pa.  St.  243;  Pote's 
Appeal,  106  Pa.  St.  574.  See  also 
infra,  I.  9.  Appeal  and  Review. 
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court,*  which  must  be  satisfied  that  the  appointment  will  not  be 
prejudicial  to  the  minor,  nor  detrimental  to  his  interests.* 

(2)  Notice.  —  It  has  been  held  that  the  application  for  the 
appointment  of  a  guardian  for  an  infant  over  fourteen  years  of 
age  may  be  made  without  notice  to  the  present  guardian,*  but  it 
has  also  been  held  that  he  should  have  an  opportunity  to  con- 
trovert the  fact  that  the  infant  has  attained  the  age  of  fourteen 
years.* 

6.  Order  or  Decree  of  Appointment  —  a.  Form  and  Sufficiency. 
—  The  appointment  is  effected  by  an  order  or  decree  which  should 
be  sufficient  in  form  and  substance  to  invest  the  appointee  with 
due  authority.* 


1.  Connecticut. — Adams's  Appeal,  38 
Conn.  307. 

Georgia.  —  Inferior  Ct.  v.  Cherry,  14 
Ga.  5g4;  Bryce  v.  Wynn,  50  Ga.  333; 
Beard  v.  Dean,  64  Ga.  258. 

Nezv  Hampshire.  —  Newton  v.  Jan- 
vrin,  62  N.  H.  440. 

North  Carolina.  —  Grant  v.  Whita- 
ker,  I  Murph.  (N.  Car.)  231;  Wynne  v. 
Always,  I  Murph.  (N.  Car.)  38;  Bray 
V.  Brumsey,  i  Murph.  (N.  Car.)  227. 

Pennsylvania.  —  Lee's  Appeal,  27  Pa. 
St.  .229;  Berryman's  Estate,  43  Leg. 
Int.  (Pa.)  446. 

South  Carolina.  —  £x  p.  De  Grafifen- 
reid.  Harp.  Eq.  (S.  Car.)  107. 

2,  Arthur's  Appeal,  i  Grant's  Cas. 
(Pa.)  55.  And  see  cases  cited  in  pre- 
ceding note. 

Discretion  of  Conrt.  —  A  natural  guard- 
ian will  not  be  superseded  unless  there 
appears  occasion  for  it.  Beard  v. 
Dean,  64  Ga.  258;  Newton  v.  Janvrin, 
62  N.  H.  440;  Jordan  v.  Jordan,  4  Tex. 
Civ.  App.  559.  Nor  an  appointed 
guardian.  Ex  p.  De  Graffenreid, 
Harp.  Eq.  (S.  Car.)  107. 

Under  Maine  Rev.  Stat.,  c.  67,  §  2,  the 
probate  court  that  first  acquires  juris- 
diction over  a  minor  and  his  estate,  by 
appointing  to  him  a  guardian,  is  the 
proper  court  to  determine  whether, 
when  such  minor  arrives  at  the  age  of 
fourteen  years  and  nominates  a  new 
guardian,  such  nominee  is  suitable 
and  under  all  the  circumstances  should 
be  appointed.  Dorr  v.  Davis,  76  Me. 
301. 

Disapproval  Must  be  Based  on  Facts 
shown  or  within  the  knowledge  of  the 
court.     Adams's  Appeal,  38  Conn.  307. 

Appeal.  —  Under  a  statute  requiring 
a  judge  of  probate  to  approve  of  the 
choice  of  a  guardian  selected  by  a 
minor  over  fourteen,  if  he  be  a  proper 
person,  the  judgment  of  a  judge  dis- 


approving of  the  choice  is  the  subject 
of  review  by  appeal.  Adams's  Appeal, 
38  Conn.  307. 

Presumption  as  to  Judicious  Selection, — 
From  the  fact  that  the  court  below  re- 
fused to  remove  a  present  guardian 
and  to  appoint  another  in  his  stead,  the 
appellate  court  will  presume  that  the 
removal  was  not  made,  because  of 
there  having  been  no  judicious  selec- 
tion of  a  new  guardian  who  was  will- 
ing to  accept.  Bryce  v.  Wynn,  50  Ga. 
333. 

3.  Kelly  v.  Smith,  15  Ala.  687. 
Father  not  entitled  to  notice.     Wald- 

ron  V.  Woodman,  58  N.  H.  15. 

4.  Montgomery  v.  Smith,  3  Dana 
(Ky.)  600. 

6.  Munger  v.  Probate  Judge,  86 
Mich.  363. 

Appointment  in  Term  or  Vacation.  — 
Where  by  statute  an  appointment  is 
required  to  be  made  in  term,  an 
appointment  at  chambers  is  void. 
Bell  V.  Love,  72  Ga.  125. 

Appointment  "As  Prayed  For." —  Where 
the  prayer  of  the  petition  was  for  the 
appointment  of  a  guardian  of  the 
estate  of  an  infant,  of  which  she  was 
possessed  in  the  right  of  her  deceased 
mother,  and  lying  within  the  jurisdic- 
tion of  the  court,  it  was  held  that  an 
appointment  of  a  guardian  "  as  prayed 
for  "  was  not  an  appointment  of  a  gen- 
eral guardian  of  all  the  minor's  estate, 
but  was  only  a  guardianship  as  to  the 
particular  estate  specified  in  the  peti- 
tion. Linton  v.  Kittanning  First  Nat. 
Bank,  10  Fed.  Rep.   894. 

Desigrnation  of  Appointee.  —  Whether 
an  order  appointing  a  conservator  to 
the  estate  of  an  insane  person  desig- 
nates him  as  curator  or  guardian  is 
unimportant.  Easley  v.  Bone,  39  Mo. 
App.  388. 

Single  or  Separate  Orders  for  Persons 
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b.  Designation  of  Parties  to  Guardianship.  —  The  order 
or  decree  should  name  the  guardian  and  the  ward,  though  an 
omission  in  this  respect  will  not  be  necessarily  fatal  if  the  per- 
sons intended  are  otherwise  sufficiently  identified.* 

c.  Imposition  of  Conditions.  —  In  making  the  appoint- 
ment the  court  may  impose  reasonable  conditions.* 


and  Estate.  —  Whether  a  guardianship 
of  the  person  and  a  guardianship  of 
the  estate  are  established  by  separate 
orders  or  by  a  single  order  is  immate- 
rial. Garrison  v.  Lyle,  38  Mo.  App. 
558. 

The  Appointment  of  One  Gnardian  for 
Several  Wards  jointly  is  not  objection- 
able.    Parsley  v.  Hayes,  22  Iowa  11. 

Appointment  as  Guardian  and  Adminis- 
trator. —  An  order  appointing  the  same 
person  guardian  of  the  persons  of  minor 
children  and  administrator  of  the  es- 
tate of  their  ancestor,  is  not  void  be- 
cause dual  in  character.  Reed  v.  Ring, 
93  Cal.  96. 

Presumption  of  Begularity.  —  Where  a 
decree  contains  all  the  elements  re- 
quired by  statute  as  the  basis  for  the 
appointment  of  a  guardian,  it  will  be 
presumed  to  have  been  made  upon  a 
hearing  and  satisfactory  proof  of  the 
truth  of  the  material  allegations  in  the 
petition.     Young  v.  Young,  87  Me.  50. 

Becitals  in  the  order  not  contradicted 
by  the  record  will  be  presumed  to  be 
true.  People  v.  Medart,  63  111.  App. 
III. 

1,  Amendment.  —  The  omission  of  the 
guardian's  name  is  a  mere  clerical  error 
which  the  court  may  correct  at  any 
time.  Munger  v.  Probate  Judge,  86 
Mich.  363. 

Failure  to  Name  Guardian.  —  Where 
letters  are  issued,  bond  duly  given 
and  approved,  and  the  guardian  acts 
and  reports  for  over  two  years,  he  can- 
not be  ousted  for  a  mere  technical 
omission  to  fill  in  the  blank  in  the 
printed  form  of  the  decree  appointing 
him.  Munger  v.  Probate  Judge,  86 
Mich.  363. 

Failure  to  Name  Ward.  —  An  order  ap- 
pointing a  guardian  for  the  persons 
and  estates  of  infants  is  not  void  be- 
cause entitled  "  in  the  matter  of  the 
estate  of  J.  R.,  deceased,"  and  direct- 
ing that  letters  of  guardianship  of  the 
heirs  be  granted  without  naming  them. 
Reed  v.  Ring,  93  Cal.  96. 

In  Posey  v.  Eaton,  9  Lea  (Tenn.) 
507,  it  is  said  that  the  statement  in 
Rucker    v.    Moore,    i    Heisk.    (Tenn.) 


730,  citing  Wheatley  v.  Harvey,  i  Swan 
(Tenn.)  484,  that  an  appointment  for 
minors  without  naming  them  is  void, 
was  mere  dictum. 

Identification  of  Wards.  —  An  order  of 
appointment  need  not  refer  to  the 
minors  by  name  if  they  are  otherwise 
sufficiently  identified.  Reppstein  v.  St. 
Louis  Mut.  Ins.  Co.,  51  Mo.  481. 

Defect  Cured  by  Bond.  —  The  omission 
to  state  the  names  of  wards  is  remedied 
by  the  recital  of  their  names  in  the 
guardian's  bond  entered  of  record  im- 
mediately after  the  entry  of  the  order 
of  appointment.  Ross  v.  Blair,  Meigs 
(Tenn.)  525. 

2.  Fixing  Infant's  Besidence.  —  In  ap- 
pointing a  guardian,  the  court  may 
make  a  condition  fixing  the  place  of 
residence  of  the  infant.  Smith  v. 
Smith,  2  Dem.  (N.  Y.)  43. 

Permitting  Access  to  Ward.  —  A  sur- 
rogate whose  powers  relative  to  the 
appointment  of  a  guardian  are  co-ex- 
tensive with  those  of  the  chancellor, 
may,  in  granting  letters  of  guardian- 
ship, require  the  guardian  to  permit 
access  to  his  ward  by  its  relatives. 
Derickson  v.  Derickson,4  Dem.  (N.  Y.) 
295. 

Necessity  of  Provisions  as  to  Father  of 
Infant.  —  Mere  statutory  authorization 
to  a  surrogate  to  appoint  a  general 
guardian  for  infants  will  not  require 
that  the  order  shall  contain  a  provi- 
sion that  a  guardian  appointed  shall 
notify  the  father  of  the  infants,  or  such 
person  as  he  may  designate,  of  any 
and  all  matters  which  may  in  any  wise 
affect  the  estate  of  the  children,  and 
that  a  copy  of  each  and  every  paper  or 
notice  which  maybe  served  upon  the 
guardian  shall  be  sent  to  the  father,  or 
a  person  designated  by  him,  and  that 
the  guardian  shall  permit  the  father  to 
visit  and  be  visited  by  his  children,  and 
that  the  father  may  be  consulted  and 
advised  with  in  regard  to  the  general 
management  of  the  infants.  Matter 
of  Lindley,  i  Connoly  (N.  Y.)  500. 

Designation  of  Agent  for  Insane  Person. 
—  In  appointing  a  guardian  of  an  in- 
sane person,  the  court  has  no  power  to 
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7.  Record  of  Appointment.  —  A  record  of  the  appointment  is  of 
course  necessary,  and  everything  necessary  to  justify  the  court 
in  its  action  should  appear  therein,  since  the  appointment  is  evi- 
denced by  the  record.' 

8.  Letters  of  Guardianship.  —  The  appointment  is  not  evidenced 
by  the  letters  of  guardianship,  which  are  in  the  nature  of  certifi- 
cates or  commissions,  the  validity  of  which,  where  no  special 
form  is  required  by  statute,  will  not  be  affected  by  the  failure  to 
recite  the  proceedings  or  by  misrecitals  therein.* 

In  ruling  upon  a  motion  to  set  aside 
a  judgment  of  a  court  of  limited  juris- 
diction appointing  a  guardian  for  an 
imbecile,  the  question  is  whether  upon 
the  face  of  the  judgment,  reading  it  in 
connection  with  the  balance  of  the  Rec- 
ord to  which  it  belongs,  enough  ap- 
pears to  show  that  it  was  duly  ren- 
dered.    Morton  v.  Sims,  64  Ga.  298. 

Amendment  of  Record.  —  Where  a  clerk 
has  omitted  to  enter  an  appointment 
as  his  duty  required,  an  amendment 
of  the  record  may  be  made  nunc  pro 
tunc  by  the  court  where  no  one  is  taken 
by  surprise  or  at  a  disadvantage. 
Sprague  v.  Litherberry,  4  McLean  (U. 
S.)  442. 

Appointment  in  Term  or  Vacation. — 
Where  it  appeared  that  the  clerk  of  the 
probate  court  reported  to  the  court 
that  in  vacation  he  appointed  a  guard- 
ian named  and  that  upon  this  report 
the  court  confirmed  the  appointment, 
the  fact  that  the  record  of  the  appoint- 
ment might,  in  connection  with  certain 
provisions  of  law,  justify  an  inference 
that  the  order  was  made  in  term,  and 
not  in  vacation,  is  sufficient  to  show 
that  the  appointment  was  otherwise 
than  valid.  State  v.  Engelke,  6  Mo. 
App.  356. 

2.  Necessity  of  Letters.  —  The  issuing 
of  letters  of  guardianship  or  of  testa- 
mentary guardianship  is  not  neces- 
sarily a  judicial  act,  since  it  is  the 
order  and  not  the  letters  that  make 
the  appointment.  Matter  of  Atwood's 
Estate,  10  Misc.  Rep.  (N.  Y.  Surrogate 
Ct.)  480;  Norris  v.  Harris,  15  Cal.  226. 

The  record  of  the  orphans'  court  is 
sufficient  evidence  of  the  appointment 
of  a  guardian,  and  the  issuance  of  a 
certificate  of  the  appointment  is  imma- 
terial.    Eyster's  Appeal.  16  Pa.  St.  372. 

Misrecital  of  the  Proceedings  in  the  let- 
ter of  guardianship  will  not  affect  the 
authority  of  the  guardian.  Raymond 
V.  Wyman,  18  Me.  385. 

Erroneous  Date.  —  Letters  of  testa- 
mentary   guardianship    dated   errone- 


designate  a  person  to  carry  on  the 
ward's  business.  Hageny  v.  Cohnen, 
I  Cine.  Wkly.  L.  Bui.  104. 

1.  Higinbotham  v.  Thomas,  9  Kan. 
328. 

Sufficiency  of  Becord.  —  An  order  or 
direction  in  the  minutes  of  the  court 
that  a  person  "  be  appointed  guardian  " 
is.notan  appointment  made,  where  such 
appointment  is  required  to  be  made 
and  certified  and  recorded  in  a  particu- 
lar manner.  Potter  v.  Ogden,  136 
N.  Y.  384. 

Facts  Showing  Jurisdiction.  —  Unless 
the  appointing  court  is  a  court  of  lim- 
ited jurisdiction,  the  facts  necessary  to 
confer  jurisdiction  on  it  need  not  ap- 
pear on  the  face  of  the  proceedings. 
Bush  V.  Lindsey,  24  Ga.  245;  Wood  v. 
Crawford,  18  Ga.  526;  Perkins  v.  Atta- 
way,  14  Ga.  27,  limiting  Grier  v.  Mc- 
Lendon,  7  Ga.  362.  See  also  Morton 
V.  Sims,  64  Ga.  298. 

Must  Show  Statutory  Cause.  —  The  rec- 
ord of  the  appointment  of  a  guardian 
must  show  by  distinct  allegation,  and 
not  by  implication  or  inference,  that  the 
cause  for  which  the  guardianship  was 
created  is  one  designated  by  statute. 
Overseersof  Poor  z/.  Gullifer,  49Me.  360. 

Residence  of  Minors.  —  The  Mississippi 
Code  of  1880,  §  21 17,  authorizes  the 
appointment  of  the  clerk  of  the  chan- 
cery court  as  guardian  for  minors  re- 
siding within  the  county;  and  in  Ames 
V.  Williams,  72  Miss.  760,  it  was  held, 
overruling  Farrer  v.  Clark,  29  Miss. 
195,  that  a  decree  appointing  a  clerk 
could  not  be  attacked  collaterally  be- 
cause the  residence  of  the  minors  did 
not  affirmatively  appear  of  record. 

Becord  Mtist  Be  Complete.  —  A  guard- 
ian of  a  minor  derives  his  authority 
entirely  from  the  act  of  the  court  ap- 
pointing him  such,  and  this  must  be 
evidenced  by  the  record  of  the  court. 
His  appointment  cannot  be  shown  in 
part  by  the  record  and  in  part  by  mat- 
ter in  t>ais.  Holden  v,  Curry,  85  Wis. 
504. 
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9.  Appeal  and  Review  —  a.  In  General.  —  While  an  appoint- 
ment or  the  refusal  to  appoint  may  be  reviewed  in  various  ways, 
as  on  petition  to  the  court  in  which  the  application  was  originally 
made,*  or  by  certiorari ;  *  usually,  and  in  most  of  the  states  by 
statute,  appeal  is  the  appropriate  remedy.' 


ously  because  not  of  the  day  when  the 
will  was  admitted  to  probate  may  be 
amended  by  making  the  date  corre- 
spond to  that  of  the  admission  of  the 
will  to  probate.  Geoghegan  v.  Foley,  5 
Redf.  (N.  Y.)  501. 

Necessity  of  Showing  Nomination  by 
Infant.  —  The  failure  of  a  letter  of 
guardianship  for  minors  over  fourteen 
to  show  that  the  guardian  was  nomi- 
nated by  them,  or  that  they  were  asked 
to  nominate,  or  were  cited  to  appear  for 
that  purpose,  will  not  invalidate  the 
letter.     Burrows  z^.  Bailey,  34  Mich.  64. 

Effect  of  Letters.  —  Where  there  is  no 
record  of  a  decree  except  in  the  registry 
of  the  letter  of  guardianship,  if  the  juris- 
diction of  the  judge  regularly  attached 
by  a  proper  representation  and  com- 
plaint, and  he  notified  the  party  to  be 
affected,  the  letter  of  guardianship  will 
be  evidence  that  the  guardian  was  duly 
appointed.  Raymond  v.  Wyman,  18 
Me.  385. 

Issuance  of  Letters  as  Cnre  of  Irregn- 
larity  in  Appointment.  —  The  issuance  of 
letters  of  tutorship  will  cure  irregulari- 
ties in  recitals  relative  to  the  date  of 
qualification  by  vail.  New  England 
Mortg.  Security  Co.  v.  Metcalfe,  (La. 
1897)  21  So.  Rep.  549. 

1.  Seyiew  by  Appointing  Court.  —  The 
party  claiming  to  be  aggrieved  is  not 
restricted  to  an  appeal  directly  from 
the  order  making  the  appointment,  but 
by  petition  or  other  proceeding  in  the 
same  court  may  impeach  the  regularity 
and  validity  of  the  appointment.  Red- 
man V.  Chance,  32  Md.  42. 

Filing  Petition. —  If  it  is  sought  to 
impeach  the  regularity  of  the  appoint- 
ment by  petition,  the  same  must  be 
filed  within  thirty  days  after  actual 
knowledge  received  of  the  order  of  the 
court  making  the  appointment.  Red- 
man V.  Chance,  32  Md.  42. 

A  Writ  of  Beview  Will  Not  Lie  to  re- 
view the  denial  of  a  petition  for  the 
appointment  of  a  guardian.  Cameron 
V.  Bentley,  28  Mich.  520. 

Keview  at  Law  of  Appointment  in  Chan- 
cery.—  Where  an  appointment  of  a 
guardian  is  made  by  the  chancery  side 
of  the  court,  a  writ  of  error  will  not  lie 
to  a  superior  court  of  law  to  review  the 


appointment.     Ficklin  v.  Ficklin,  2  Va. 
Cas.  204. 

HandamtiB.  —  A  relator  who  alleges 
that  he  never  was  incompetent,  and 
that  the  petition  for  the  appointment 
fails  to  show  a  case  of  incompetency, 
should  proceed  promptly  and  test  the 
validity  of  the  proceedings  by  the 
usual  method,  and  cannot  invoke  a 
writ  of  mandamus  to  compel  action  by 
the  probate  court  which  might  affect 
those  who  have  acted  in  good  faith  in 
relying  on  the  jurisdiction  of  the  court. 
Coot  V.  Willett,  93  Mich.  304.  . 

2.  Goss  V.  Stone,  63  Mich.  319;  Coot 
V.  Willett,  93  Mich.  304;  Carroll  v. 
Booth,  2  Tex.  Unrep.  Cas.  326. 

3.  California.  — Exp.  Miller,  109  Cal. 

643- 

Connecticut.  —  Weisne's  Appeal,  39 
Conn.  538. 

Kentucky.  —  Isaacs  v.  Taylor,  3  Dana 
(Ky.)  600. 

Maine.  —  Witham,  Appellant,  85  Me. 
360;  Berry  v.  Johnson,  53  Me.  401. 

Wisconsin.  —  Gaston  v.  Babcock,  6 
Wis.  503. 

When  Appeal  Lies.  —  Under  a  statute 
giving  the  right  to  appeal  from  courts 
of  law  in  certain  cases,  or  in  chancery 
cases  where  land,  chattels,  or  other 
specific  property  shall  be  the  subject 
of  decree  or  order,  no  appeal  will  lie 
from  an  order  appointing  or  displacing 
a  guardian.  Dupuy  v.  Hardaway,  4 
Leigh  (Va.)  584. 

Interlocutory  or  Final  Decree.  —  The 
appointment  of  a  guardian  is  the  final 
decision  upon  the  right  to  the  care  and 
control  of  the  person  of  the  minor,  or  to 
the  possession  and  management  of  its 
estate,  or  to  both.  It  is  not  an  inter- 
locutory order,  but  is  a  "  definitive 
decree  "  from  which  an  appeal  lies. 
Senseman's  Appeal,  21  Pa.  St.  331. 
And  see  In  re  Wetmore,  6  Wash.  271. 

Appeal  by  Bemoved  Guardian  from 
Appointment  of  Successor.  —  One  re- 
moved as  guardian  because  of  unfit- 
ness cannot  appeal  from  the  portion  of 
the  decree  of  removal  which  appoints 
another  guardian.  Hamilton  z/.  Moore, 
32  Miss.  205. 

Under  the  Michigan  Statutes,  an  appeal 
from  an   order  adjudicating  incompe- 
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b.  Who  May  Appeal.  —  To  authorize  the  appeal  the  appel- 
lant must  have  an  interest  in  the  proceeding  or  be  aggrieved  by 
the  adjudication.* 

c.  Parties  to  Appeal.  —  The  ward  should  be  a  party  to  the 
appeal.* 

d.  Effect  of  Appeal.  —  An  appeal  from  the  appointment  of 
a  guardian  will  have  the  effect  to  suspend  the  order  of  appoint- 
ment until  the  determination  of  the  appeal.' 

e.  The  Record.  —  The  record  should  be  made  up  in  the 
form  prescribed  by  the  practice,  and  the  matters  relied  on  -for 


tency  and  appointing  a  guardian  will 
authorize  the  circuit  court  to  act  upon 
the  original  petition,  unless  the  ap- 
pointing court  failed  to  acquire  juris- 
diction of  the  proceeding  originally. 
In  re  Leonard's  Estate,  95  Mich.  295. 

The  New  Jersey  Act  regulating  the 
jurisdiction  of  the  prerogative  court 
(§  27)  authorized  the  ordinary  to  revise 
the  action  of  the  orphans'  court  in  ap- 
pointing a  guardian  and  to  make  such 
change  in  or  to  set  aside  the  appoint- 
ment as  he  should  think  the  legal  and 
just  rights  of  the  parties  required. 
Read  v.  Drake,  2  N.  J.  Eq.  78. 

1.  Who  May  Appeal  as  Persons 
Aggrieved  —  Alleged  Incompetent.  — 
Lunt  V.  Aubens,  39  Me.  392;  Penni- 
man  -j.  French,  2  Mass.  140;  Boynton 
V.  Dyer,  18  Pick.  (Mass.)  i;  In  re 
Kane's  Estate,  12  Mont.  197;  In  re 
McFarland's  Estate,  10  Mont.  445; 
In  re  Dewar's  Estate,  10  Mont.  422; 
Shumway  v.  Shumway,  2  Vt.  339. 

Infant  Ward  over  Fourteen.  —  Wit- 
ham,  Appellant,  85  Me.  360. 

Master  of  Apprentice.  —  Wright  v. 
Delano,  62  N.  H.  252. 

But  Not  the  Wife  of  an  Alleged  Insane 
Ward.  —  Gannon  v.  Doyle,  16  R.  L  726. 

Nor  the  Stepmother  of  Infant  Wards. 
—  Lawless  v.  Reagan,  128  Mass.  592. 

Any  One  Entitled  to  Oppose  the  Probate 
of  a  testamentary  appointment  of  a 
guardian  may  appeal  from  an  adverse 
decision  in  such  proceedings.  Taff  v. 
Hosmer,  14  Mich.  249. 

Sight  of  Nominee  in  Will  to  Appeal  from 
Appointment  by  Court.  —  Where  the 
adopting  parents  of  a  minor  child  died 
and  the  child  came  into  the  custody  of 
one  named  as  guardian  by  the  will 
of  the  adopting  father,  and  the  natu- 
ral father  was  afterwards  appointed 
guardian  against  the  protest  of  the 
guardian  named  in  the  will,  the  latter 
had  such  an  interest  as  to  give  him  the 
right  to  appeal  from  the  order  of  ap- 


pointment. In  re  Johnson,  87  Iowa 
130. 

Proceedings  for  Bestoration  as  Preclu- 
sion of  Bight  to  Appeal.  —  The  fact  that 
a  ward  has  applied  to  have  the  fact  of 
his  restoration  to  capacity  judicially 
determined  will  not  affect  his  right  to 
appeal  from  the  order  of  appointment. 
In  re  Kane's  Estate,  12  Mont.  197. 

2.  When  Infant  Should  be  Made  Party. 
—  On  appeal  from  an  order  appointing 
a  guardian,  the  appellant  may  or  may 
not  make  the  infant  a  party  to  the  pe- 
tition of  appeal  jointly  with  the  guard- 
ian, nor  is  it  necessary  that  an  appeal 
from  an  order  appointing  a  guardian 
should  be  in  the  name  of  the  infant 
as  the  nominal  appellant.  But  it  is 
proper  that  he  should  be  made  a  party 
to  an  appeal  from  an  order  removing  a 
guardian,  or  refusing  to  appoint  the 
person  by  whom  the  appeal  is  brought. 
Underbill  v.  Dennis,  9  Paige  (N.  Y.)  202. 

On  appeal  from  the  denial  of  an  ap- 
plication by  a  surrogate  to  appoint  a 
general  guardian,  the  infant  should  be 
made  a  party  to  the  appeal,  and  not  the 
relative  of  the  infant  who  objected  to 
the  appointment.  Kellinger  v.  Roe,  7 
Paige  (N.  Y.)  362. 

Appointment  of  Guardian  Ad  Litem.  — 
On  appeal  from  the  denial  of  an  appli- 
cation for  the  appointment  of  a  general 
guardian,  the  chancery  court  should 
appoint  a  guardian  ad  litem  for  the  in- 
fant to  answer  the  petition  of  appeal 
and  to  protect  the  rights  of  the  infant. 
Kellinger  v.  Roe,  7  Paige  (N.  Y.)  362. 

3.  Gaston  v.  Babcock,  6  Wis.  503. 
The     Vermont   Revised    Statutes,   c. 

65,  relative  to  the  appointment  for  in- 
sane persons  and  spendthrifts,  made 
no  change  in  the  provisions  of  the  act 
of  1848,  §  3,  whereby  a  guardian  was 
authorized  to  act  notwithstanding  the 
pendency  of  an  appeal  from  his  ap- 
pointment.    Harwood  v.  Boardman,  38 

Vt.  554. 
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reversal  sufficiently  presented  to  the  court.* 

/.  What  will  be  Reviewed.  —  The  appellate  court  will 
consider  no  more  than  is  presented  by  the  record,*  and  usually 
will  not  review  the  discretion  exercised  by  the  appointing  court 
unless  there  has  been  manifest  error  or  abuse.' 

g.  Presumptions.  —  The  validity  of  the  appointment  may  be 
presumed  from  various  data  as  recitals,  lapse  of  time,  recognition 
of  the  right  to  act,  or  from  general  acquiescence  in  the  action  of 


1.  Attack  of  Jorisdiction.  —  Where  the 
objection  is  to  the  jurisdiction  of  the 
appointing  court,  unless  the  record 
shows  the  lack  of  jurisdiction  the  ap- 
pointment will  not  be  interfered  with. 
Grimes  v.  Shaw,  2  Tex.  Civ.  App.  20. 

Sufficiency  of  Tranacript.  —  On  appeal 
from  the  refusal  to  appoint  on  the 
ground  of  the  unfitness  of  the  nominee, 
if  the  transcript  does  not  purport  to 
contain  all  the  evidence,  it  will  be  pre- 
sumed that  sufficient  was  shown  to 
justify  the  determination.  Matter  of 
Winkleman,  g  Nev.  303. 

Beasons  of  Appeal.  —  In  determining 
the  sufficiency  of  the  reasons  of  the 
appeal,  allegations  that  the  father  was 
not  appointed  nor  notified  of  the  pro- 
ceeding, and  that  the  wish  and  expec- 
tation of  a  person  who  had  given  the 
child  money  were  not  considered,  are 
immaterial,  since  they  are  not  decisive 
of  the  right  to  the  guardianship. 
Waldron  v.  Woodman,  58  N.  H.  15. 

Sending  Up  Depositions.  —  Where  the 
claims  to  the  right  of  guardianship  are 
disputed,  depositions  taken  at  the  hear- 
ing should  be  reduced  to  writing  and 
sent  up  with  the  papers  on  appeal. 
Read  v.  Drake,  2  N.  J.  Eq.  78. 

Further  Depositions.  —  Whether  depo- 
sitions are  taken  and  sent  up  or  not, 
the  ordinary  may  in  his  discretion  allow 
further  depositions  to  be  taken  on  no- 
tice before  the  surrogate,  to  be  used  on 
the  hearing  of  the  appeal.  Read  v. 
Drake,  2  N.  J.  Eq.  78. 

Necessity  of  Sectirity.  —  In  Maine,  it  is 
not  necessary  to  the  validity  of  an  ap- 
peal from  refusing  to  appoint  a  guard- 
ian for  an  infant  over  fourteen,  that  a 
bond  be  filed,  with  the  reasons  of  ap- 
peal, in  the  probate  office,  as  required 
by  Rev.  Stat.,  c.  63,  §  24,  in  other 
cases.     Witham,  Appellant,  85  Me.  360. 

2.  What  May  be  Considered  by  the  Ap- 
pellate Court.  —  The  fact  that  the  guard- 
ian has  custody  of  the  infant  and  that 
the  physical  condition  of  the  latter  is 
such  as  to  make  it  improper  and  im- 


prudent to  remove  him  from  the  cus- 
tody of  the  guardian  appointed  will 
not  be  considered.  Weisne's  Appeal, 
39  Conn.  538. 

Assumption  of  Jurisdiction  because  of 
Sesidence.  —  Where  jurisdiction  to  ap- 
point a  guardian  is  assumed  because 
of  the  actual  residence  of  the  infant, 
the  question  of  residence  can  only  be 
reviewed  on  appeal.  Matter  of  Pierce, 
12  How.  Pr.  (N.  Y.  Supreme  Ct.)  532. 

Objection  Not  Made  Below.  —  Where 
on  appeal  it  appears  from  the  return 
that  a  guardian  was  appointed,  an  ob- 
jection against  the  validity  of  the  ap- 
pointment made  for  the  first  time  on 
appeal  is  unavailable.  Strong  v.  Jen- 
kins, 21  Civ.  Pro.  Rep.  (Buffalo  Super. 
Ct.)  9. 

Costs  on  Appeal  from  the  judgment  of 
a  judge  of  probate  disapproving  of  the 
choice  of  a  guardian  by  an  infant  is 
discretionary  with  the  superior  court 
and  is  not  the  subject  of  review  in  the 
supreme  court  of  errors.  Adams's  Ap- 
peal, 38  Conn.  307. 

3.  Arkansas.  —  Sadler  v.  Rose,  18 
Ark.  600;  Nelson  v.  Green,  22  Ark.  367. 

Georgia. — Watson  v.  Warnock,  31 
Ga.  716. 

Maine.  —  Lunt  v.  Aubens,  39  Me.  392. 

Maryland.  —  Colvin's  Estate,  3  Md. 
Ch.  278;  Compton  v.  Compton,  2  Gill 
(Md.)  241. 

Michigan. — Goss  v.  Stone,  63  Mich. 

319-  .... 

Alississippi.  —  Spaun  v.  Collins,  10 
Smed.  &  M.  (Miss.)  624. 

New  York.  —  Matter  of  Vandewater, 
115  N.  Y.  669. 

North  Carolina.  —  Long  v.  Rhymes, 
2  Murph.  (N.  Car.)  122;  Wynne  v. 
Always,  i  Murph.  (N.  Car.)  38;  Battle 
V.  Vick,  4  Dev.  L.  (N.  Car.)  294. 

Discretion  of  Appellate  Court.  —  The 
discretion  given  by  statute  to  the  court 
of  ordinary  vests  by  appeal  in  the  ap- 
pellate court  wherein  a  trial  is  had 
anew.  Watson  v.  Warnock,  31  Ga. 
716. 
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the  person  assuming  to  act,'  and  where  the  appointment  is  by  a 
court  of  competent  jurisdiction  it  will  be  deemed  valid  until  set 
aside  or  revoked  by  a  direct  proceeding.* 

h.  Trial  De  Novo.  —  In  some  jurisdictions  a  trial  de  twvo  is 
had  in  the  appellate  court.*  \ 


1.  Arkansas.  —  Shumard  v.  Phillips, 
53  Ark.  37. 

California.  —  Braly  v.  Reese,  51  Cal. 
447. 

Illinois.  —  Ryan  v.  People,  62  111. 
App.  355- 

Kansas.  —  Howbert  v.  Heyle,  47  Kan. 
58. 

Maine.  —  Raymond  v.  Wyman,  18 
Me.  385. 

Massachusetts.  —  Hathaway  v.  Clark, 
5  Pick.  (Mass.)  490. 

North  Carolina.  —  Latham  v.  Wilcox, 
99  N.  Car.  367. 

Neio  Hampshire.  —  Prescott  v.  Cass, 
9  N.  H.  93. 

Ne7v  York.  —  People  v.  Wilcox,  22 
Barb.  (N.  Y.)  178. 

Tennessee.  —  Brown  v.  Severson,  I2 
Heisk.  (Tenn.)  381. 

Wisconsin.  —  Farrington  v.  Wilson, 
29  Wis.  383. 

United  States.  —  Grignon  v.  Astor, 
2  How.  (U.  S.)  319;  Kelley  v.  Morrell, 
2g  Fed.  Rep.  736;  Sprague  v.  Lither- 
berry,  4  McLean  (U.  S.)  442. 

Recital  in  Order  of  Appointment.  — 
People  7'.  Medart,  63  111.  App.  iii. 

Becital  in  Bond.  —  State  v.  Richard- 
con,  29  Mo.  App.  595. 

Lapse  of  Time.  —  Smith  v,  Burnham,  i 
Aik.  (Vt.)  84;  Thurston  v.  Sinclair,  79 
Va.  loi. 

Fresumption  as  to  Exercise  of  Jurisdic- 
tion. —  Where  power  to  appoint  guard- 
ians is  conferred,  it  will  be  presumed 
that  such  power  should  be  exercised  in 
accordance  with  the  general  rules  ap- 
plicable to  such  matters  as  enforced  in 
the  courts  of  England  and  of  the  United 
States.     Neal  v.  Bartleson,  65  Tex.  478. 

Guardian  of  Insane  Infant.  —  In  King 
V.  Bell,  36  Ohio  St.  460,  the  ground 
upon  which  the  guardian  was  appointed 
did  not  appear  in  the  record,  but  he 
continued  to  act  for  the  ward,  who  was 
then  of  unsound  mind;  for  several 
years  after  she  had  attained  her  ma- 
jority, and  was  recognized  by  the  court 
in  various  ways,  in  settling  his  accounts, 
etc.,  and  in  accepting  his  resignation 
and  settling  his  final  account;  and  it  was 
held  that  inasmuch  as  the  appointing 
court  had  jurisdiction  to  appoint  a 
guardian  for  a  lunatic  as  well  as  for  an 


infant,  the  presumption  was  that  the 
appointment  covered  both  grounds. 

An  Appointment  of  a  Guardian  bj  a 
Territorial  Court  after  the  territory  had 
become  a  state  was  held  valid  where  it 
appeared  that  the  appointment  was 
made  in  accordance  with  the  constant 
practice  of  such  court,  and  that  great 
mischief  would  ensue  unless  the  pro- 
ceedings were  upheld.  Emery  v.  Vro- 
man,  19  Wis.  689. 

2.  Illinois.  —  People  v.  Medart,  63  III, 
App.  Ill;   Ryan  v.  People,  165  111.  143. 

Louisiana.  —  Stackhouse  v.  Zuntz,  36 
La.  Ann.  529;  New  England  Mortg. 
Security  Co.  v.  Metcalfe,  ("La.  1897)  2i 
So.  Rep.  549. 

Maryland.  —  Lefever  v.  Lefever,  6 
Md.  472;  Kraft  v.  Wickey,  4  Gill  &  J. 
(Md.)  332. 

Minnesota.  —  Minnesota  L.  &  T.  Co. 
V.  Beebe,  40  Minn.  7.  See  Davis  v. 
Hudson,  29  Minn.  27;  Pick  v.  Strong, 
26  Minn.  303;  Moreland  v.  Lawrence, 
23  Minn.  84. 

Mississippi. — Ames  z/.  Williams,  72 
Miss.  760. 

iVew  Hampshire.  —  Prescott  v.  Cass, 
9  N.  H.  93. 

New  Jersey.  —  Den  v.  Gaston,  25  N. 
J.  L.  6x5. 

Neiv  York.  —  People  v.  Wilcox,  22 
Barb.  (N.  Y.)  178,  affirmed  14  N.  Y.  575. 

North  Carolina.  —  Topping  v.  Wind- 
ley,  99  N.  Car.  4. 

Ohio.  —  Heckman  t'.  Adams,  50  Ohio 
St.  305;  Shrover  v.  Richmond,  16  Ohio 
St.  455;   King'  V.  Bell,  36  Ohio  St.  460. 

Pennsylvania.  —  Fink's  Appeal,  loi 
Pa.  St.  77;  Kramer  v.  Mugele,  153  Pa. 
St.  493;  Eyster's  Appeal,  16  Pa.  St. 
372. 

South  Dakota.  —  Matson  v.  Swenson, 
5  S.  Dak.  191. 

Texas.  —  Fitts  v.  Fiits,  21  Tex.  511; 
Clayton  v.  McKinnon,  54  Tex.  206; 
Kahn  v.  Israelson,  62  Tex.  221. 

Vermont. — Smith  v.  Burnham,  I 
Aik.  (Vt.)  84. 

Virginia.  —  Durrett  r.  Davis,  24 
Gratt.  (Va.)  302. 

3.  Georgia.  —  Watson  v.  Warnock ,  31 
Ga.  716. 

Michigan.  —  In  re  Leonard's  Estate, 
95  Mich.  295. 
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t.  J  UDGMENT.  —  The  appellate  court  may  reverse  and  make 
a  new  appointment,*  or  remand  the  proceeding  for  the  purpose.* 

II  FOEEIGN  GUAEDIANSHIP  —  1.  In  General.  —  Courts  in  one 
jurisdiction  will  not  recognize  guardians  appointed  in  another 
jurisdiction,   unless  so  required    by  statute,^   except    upon    the 


Missotiri.  —  Garrison  v.  Lyle,  3S  Mo. 
App.  55S. 

In  /o7t'a  a.  controversy  as  to  who 
shall  be  appointed  guardian  is  a 
special  proceeding  which  is  not  triable 
t/e  iwro  in  the  supreme  court,  but  is 
only  reviewable  on  assignments  of 
error.  Lawrence  v.  Thomas,  84  Iowa 
362. 

Errors  Below  —  Disqualification  of 
Judge.  —  If  the  appointing  court  ac- 
quired jurisdiction  by  citation,  service, 
and  appearance,  errors  committed  be- 
low will  not  be  considered,  nor  will  it 
be  deemed  material  that  the  judge  who 
made  the  appointment  was  disqualified 
to  rpake  the  order  appealed  from.  /« 
re  Leonard's  Estate,  95  Mich.  295. 

1.  Cowls  V.  Cowls,  8  111.  435;  Goss 
V.  Stone,  63  Mich.  319. 

2.  Cowls  V.  Cowls,  8  III.  435. 

In  Michigam  it  is  proper  to  remit  the 
verdict  and  the  judgment  thereon  to  the 
probate  court  for  enforcement.  Norton 
V.  Sherman,  58  Mich.  549. 

Reversal  of  Dismissal  of  Application.  — 
After  reversing  a  decree  dismissing  an 
application  for  the  appointment  of  a 
guardian,  the  supreme  court  will  not 
make  the  appointment,  but  will  remand 
the  cause  for  that  purpose.  Congdon 
V.  Hersey,  2  R.  I.  153. 

3.  Alabama. — Smith  v.  Wiley,  22 
Ala.  396. 

Connecticut.  —  Potter  v.  Hiscox,  30 
Conn.  508. 

Georgia.  —  Boyd  v.  Glass,  34  Ga.  253. 

Illinois.  —  McCleary  v.  Menke,  109 
111.  294. 

Indiana.  —  Earl  v.  Dresser,  30  Ind. 
II. 

Kentucky.  —  Bell  v.  Clark,  2  Mete. 
(Ky.)  573;  Miller  v.  Cabell,  81  Ky.  178; 
Shelby  v.  Harrison,  84  Ky.  144;  Watts 
V.  Wilson,  93  Ky.  495.  See  Harris  v. 
Berry,  82  Ky.  137. 

Louisiana.  —  Stephens's  Succession, 
19  La.  Ann.  499;  James  v.  Meyer,  41 
La.  Ann.  1100;  Vennard's  Succession, 
44  La.  Ann.  1076;  Moise  v.  Mutual  Re- 
serve Fund  L.  Assoc,  45  La.  Ann. 
736. 

Maryland.  —  Kraft  v.  Wickey,  4  Gill 
&  J.  (Md.)  332. 


Michigan. — Rice's     Case,    42    Mich. 

528-  . 

Mississippi. — Grist  v.  Forehand.  36 
Miss.  69;  Jefferson  v.  Glover,  46  Miss. 
510. 

A'ifw  Hampshire.  —  Leonard  v.  Put- 
nam, 51  N.  H.  247;  Pickering  2/.  Deroch- 
mene,  45  N.  H.  67. 

New  York.  —  Morrell  v.  Dickey,  I 
Johns.  Ch.  (N.  Y.)  153;  Williams  v. 
Storrs,  6  Johns.  Ch.  (N.  Y.)  353;  Ex  p. 
Dawson,  3  Bradf.  (N.  Y.)  131;  West  z'. 
Gunther,  3  Dem.  (N.  Y.)  386;  Mc- 
Loskey  v.  Reid,  4  Bradf.  (N.Y.)  334; 
Matter  of  Neally.  26  How.  P<-.  (N.  Y. 
Supreme  Ct.)  402;  Boilley's  Estate,  i 
Tuck.  (N.  Y.)  422;  Matter  of-Hosford, 
2  Redf.  (N.  Y.)  168;  Trimble  v. 
Dzieduzyiki,  57  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  208;  Weller  v.  Suggett,  3 
Redf.  (N.  Y.)  249;  Wuesthoff  v.  Ger- 
mania  L.  Ins.  Co.,  107  N.  Y.  580. 

United  States.  —  Hoyt  v.  Sprague,  103 
U.  S.  613;  Morgan  v.  Potter,  157  U.  S. 
195;  Curtis  V.  Smith.  6  Blatchf.  (U.  S.) 
546. 

England.  —  Dawson  v.  Jay,  i  Jur.  N. 

s.  37. 

Federal  Courts.  —  A  foreign  guardian 
cannot  bring  an  action  in  a  federal 
court  against  a  citizen  of  the  state 
wherein  that  court  is  sitting.  Smith  v. 
Madden,  78  Fed.  Rep.  833. 

The  Georgia  Act  of  1837  (Cobb  329), 
authorizing  a  nonresident  guardian  to 
sue  in  the  courts  of  that  state  (Sims  v. 
Ren  wick,  25  Ga.  58)  was  held  to  be  ap- 
plicable only  when  both  guardian  and 
ward  were  nonresidents.  Lunday  v. 
Thomas,  26  Ga.  537. 

Joinder  of  Wards  by  Next  Friend. — 
Whether  or  not  an  action  is  improperly 
instituted  by  a  nonresident  guardian 
is  immaterial,  if  the  wards  by  their 
next  friend  join  in  it  as  plaintiffs  by 
an  amended  petition.  Brand  v.  Com., 
(Ky.  1893)  24  S.  W.  Rep.  604. 

Costs.  —  An  under-tutor  who,  in  good 
faith  and  the  proper  discharge  of  his 
duties,  unsuccessfully  opposes  the  rec- 
ognition of  a  foreign  tutor,  will  not  be 
mulcted  in  costs,  but  they  must  be 
borne  by  the  estate.  Lewis's  Succes- 
sion, 10  La.  Ann.  789. 
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ground  of  comity  and  from  considerations  of  mutual  interest,* 
and  then  only  upon  compliance  with  statutes  and  rules  of  practice,* 
having  for  their  object  not  only  the  interest  of  the  ward,^  but 


1.  Warren  v.  Hofer,  13  Ind.  167; 
Black  V.  Keeiian,  5  Dana  (Ky.)  570; 
Townsend  v.  Kendall,  4  Minn.  412; 
Matter  of  Nickals's  Estate,  21  Niev.  462; 
and  see  cases  cited  in  preceding  note. 

As  to  the  recognition  of  the  guard- 
ian's right  to  the  custody  of  his  ward, 
see  Warren  v.  Hofer,  13  Ind.  167; 
Woodworth  v.  Spring,  4  Allen  (Mass.) 
321 ;  Townsend  v.  Kendall,  4  Minn.  412; 
Wells  V.  Andrews,  60  Miss.  373;  Com. 
V.  Drynan,  15  W.  N.  C.  (Pa.)  223; 
Hoyt  V.  Sprague,  103  U.  S.  613; 
Nugent  V.  Vetzera,  L.  R.  2  Eq.  704. 

2.  Illinois.  —  McCleary  f.  Menke,  109 
111.  294. 

Kentucky.  —  Watts  v.  Wilson,  93  Ky. 

495- 

Louisiana.  —  Stephens's  Succession, 
19  La.  Ann.  499. 

Mississippi.  —  Hines  v.  North  Caro- 
lina, 10  Smed.  &  M.  (Miss.)  529;  Bell 
V.  Suddeth,  2  Smed.  &  M.  (Miss.)  532. 

United  States  Courts.  —  Smith  v. 
Madden,  78  Fed.  Rep.  833. 

See  Shelby  v.  Harrison,  84  Ky.  144. 

Nonresidence  of  Ward  after  Appoint- 
ment of  Domestic  Guardian.  —  In  Vick  v. 
Hibbs,  (Ky.  1897)  38  S.  W.  Rep.  711,  it 
was  held,  on  the  authority  of  Swayzee 
V.  Miller,  17  B.  Mon.  (Ky.)  564,  that 
Revised  Statutes  1852,  authorizing  non- 
resident guardian  to  require  a  resi- 
dent guardian  to  pay  over  personal 
property  of  the  ward,  embraced  the 
•case  of  a  ward  who  became  a  nonresi- 
dent after  the  appointment  of  a  domes- 
tic guardian  for  him. 

Sufficiency  of  Petition  —  Scope  of  In- 
quiry. —  A  petition  by  a  foreign  guard- 
ian for  the  transfer  to  him  of  the  per- 
sonal estate  of  the  ward  held  by  a 
guardian  appointed  within  the  state, 
which  presents  prima  facie  a  right  to 
the  fund,  is  sufficient  on  demurrer;  and 
questions  of  fraud  in  the  appointment 
of  the  foreign  guardian,  the  sufficiency 
of  the  bond,  or  the  actual  residence  of 
the  ward  at  the  time  of  the  appointment 
are  not  proper  subjects  of  inquiry,  but 
can  only  be  presented  upon  anissue 
formed  by  an  appropriate  answer. 
Martin  v.  McDonald,  14  B.  Mon.  (Ky.) 
437- 

Tender  of  Bond.  —  A  bill  of  a  foreign 
guardian  which  seeks  to  remove  from 
the  state  funds  of  a  nonresident  luna- 

91 


tic  is  not  bad  because  failing  to  tender 
a  bond  to  secure  the  funds  sought  to 
be  removed.  Taylor  v.  Nichols,  86 
Tenn.  32. 

Filing  Foreign  Appointment  and  Quali- 
fication. —  A  foreign  guardian  of  a  non- 
resident ward  who  files  his  bill  to  re- 
move the  funds  of  the  latter  "from  the 
state  should  exhibit  therewith  a  duly 
certified  copy  of  his  appointment  and 
qualification ;  but  if  he  fails  to  do  so,  and 
the  omission  is  not  taken  advantage  of 
by  a  demurrer,  it  may  be  supplied  by 
proof.     Taylor  z/.  Nichols,  86  Tenn.  32. 

Virginia  Practice.  —  Under  the  code 
notice  of  application  for  the  removal  o^ 
the  fund  is  required  to  be  made  by 
publication,  and  a  receiver  may  be  ap- 
pointed. A  petition  will  not  lie  in  such 
a  proceeding  by  a  creditor  to  have  the 
assets  of  the  ward's  ancestor  adminis- 
tered, and  a  foreign  guardian  who  has 
improperly  removed  funds  of  his  ward 
from  the  state  may  be  proceeded 
against  within  the  state  in  which  the 
proceedings  for  the  removal  were  in- 
stituted by  him,  and  a  decree  made 
therein  may  be  enforced  against  him 
within  the  jurisdiction.  Clendenning 
V.  Conrad,  91  Va.  410. 

Beference  to  Ascertain  Propriety  of  Pay- 
ing Over.  —  Before  a  court  of  chancery 
will  order  the  funds  of  an  infant  under 
its  control  to  be  paid  to  a  foreign 
guardian,  it  will  take  every  precaution 
to  guard  against  abuse  and  loss  to  the 
infant,  and  for  that  purpose  may  order 
a  reference  to  ascertain  the  fact  that 
the  guardian  has  been  regularly  ap- 
pointed, his  fitness  for  the  appointment, 
and  whether  or  not  he  has  given  suffi- 
cient security.  Ex  p.  Smith,  i  Hill  Eq. 
(S.  Car.)  140;  Exp.  Heard,  2  Hill  Eq. 
(S.  Car.)  54. 

3.  Exp.  Dawson,  3  Bradf.  (N.  Y.)  130; 
Matter  of  Fitch,  3  Redf.  (N.  Y.)  457; 
Douglas  V.  Caldwell,  6  Jones  Eq.  (N. 
Car.)  20;  Taylor  v.  Nichols,  86  Tenn. 
32;  Snavely  v.  Harkrader,  29  Gratl. 
(Va.)  112. 

Under  the  New  York  Code  of  Civil  Pro- 
cedure, ancillary  letters  of  guardian- 
ship may  be  issued  to  the  guardian  of 
a  nonresident  infant,  duly  appointed 
in  the  state  wherein  the  infant  resides, 
if  the  surrogate  is  satisfied  that  it  is 
for  the  ward's  interest  that  such  ancil- 
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also  the  interests  of  others  who  might  possibly  be  affected.' 

2.  Transmission  of  Funds.  —  A  court  possessing  general  chancery 
jurisdiction  relative  to  guardianship  may,  by  virtue  of  its  powers, 
direct  funds  in  the  hands  of  a  domestic  guardian  to  be  paid  over 
or  transmitted  to  a  foreign  guardian,*  or  the  payment  over  may 
be  provided  for  by  statute.  In  either  event,  before  making  the 
direction  the  domestic  court  may  inquire  into  the  sufficiency  of 
the  security  given   in  the  place  of  appointment,'  or  require  a 


lary  letters  be  issued,  and  letters  so 
issued  will  authorize  the  guardian  to 
remove  the  ward's  property  from  the 
state.  Johnson  v.  Borden,  4  Dem.  (N. 
Y.)  36. 

1.  If  it  appears  from  the  facts  of  the 
case  that  any  principle  of  public  policy 
would  be  violated,  or  that  the  legal 
rights  of  any  of  the  citizens  of  the  state 
would  be  injured  or  impaired,  by  the 
transmission  of  the  fund  to  the  foreign 
guardian,  it  would  undoubtedly  be 
right  to  refuse  to  exercise  the  power. 
Earl  V.  Dresser,  30  Ind.  11 ;  Marts  v. 
Brown,  56  Ind.  3S6. 

Appointment  of  Receiver.  —  Under  a 
statute  providing  for  the  placing  of  es- 
tates in  the  hands  of  the  sheriff,  the 
primary  object  of  which  is  to  point  out 
some  resident  person  who.  in  the  ab- 
sence of  any  proper  application,  should 
be  officially  bound  to  discharge  neces- 
sary duties  of  a  personal  representa- 
tive, it  was  held  that  a  court  of  equity, 
according  to  its  principles  and  practice, 
could  direct  that  the  funds  be  taken 
from  the  hands  of  the  officer  and  placed 
in  the  hands  of  a  foreign  guardian,  tak- 
ing care  to  protect  any  domestic  or 
other  opposing  interests  which  might 
be  affected.  Bates  v.  Culver,  17  B. 
Mon.  (Ky.)  163. 

2.  Indiana. —  Earl  v.  Dresser,  30  Ind. 
II;  Marts  v.  Brown,  56  Ind.  386. 

Kentucky.  —  Martin  v.  McDonald,  14 
B.  Mon.  (Ky.)  437;  Swayzee  v.  Miller, 
17  B.  Mon.  (Ky.)  564. 

South  Carolina.  —  Ex  p.  Smith,  i  Hill 
Eq.  (S.  Car.)  140;  Ex  p.  Heard,  2  Hill 
Eq.  (S.  Car.)  54. 

Tennessee.  —  Andrews's  Case,  3 
Humph.  (Tenn.)  592;  Taylor  v.  Nich- 
ols, 86Tenn.  32.  See  Boothe  i'.  Bailey, 
3  Humph.  (Tenn.)  595. 

New  Appointment  without  the  State.  — 
Where  minors  having  a  guardian  re- 
move to  another  county,  and  there  pro- 
cure the  appointment  of  a  new  guard- 
ian, the  guardian  first  appointed  will 
not  be  required  to  transfer  the  minors' 
property    to    the     second     appointee. 


Braining's  Estate,  7  W.  N.  C.  (Pa.) 
34. 

Direction  of  Payment  by  Will.  —  On 
final  settlement,  payment  of  a  legacy 
will  not  be  ordered  to  be  made  to  a 
foreign  guardian,  though  the  will  pro- 
vides that  money  or  property  which 
might  under  it  become  vested  in  the 
minor  may  be  delivered  to  any  foreign 
guardian,  especially  where  the  infant 
has  a  guardian  appointed  by  a  court 
within  the  state,  to  whom  payment  may 
be  made.  Boilleu's  Estate,  i  Tuck. 
(N.  Y.)  422. 

Clandestine  Bemoval  of  Ward.  —  When 
the  English  court  of  chancery  refused 
to  award  the  custody  of  a  minor  to  a 
New  York  guardian  from  whose  care 
the  infant  had  been  clandestinely  taken, 
and  decreed  that  the  income  of  the 
minor's  property  should  be  transmitted 
to  England,  to  be  disposed  of  under  the 
direction  of  the  English  court,  the  New 
York  surrogate  refused,  to  defer  to  the 
English  decisions  or  to  require  the 
transmission  of  the  funds  by  the  guard- 
ian. Ex  p.  Dawson,  3  Bradf.  (N.  Y.) 
130. 

The  court  will  not  require  transmis- 
sion of  funds  to  a  foreign  guardian 
who  has  removed  the  ward  from  the 
state  without  the  sanction  of  the  do- 
mestic guardian.  Munday  f.  Baldwin, 
79  Ky.   121. 

3.  Alabama.  —  Carlisle  v.  Tuttle,  30 
Ala.  613. 

Kentucky,  —  Martin  v.  McDonald,  14 
B.  Mon.  (ky.)  437- 

Mississippi. — Grist  v.  Forehand,  36 
Miss.  69. 

New  York.  —  Matter  of  Fitch,  3  Redf. 
(N.  Y.)  457. 

North  Carolina.  —  Pugh  v.  Mordecai, 
6  Ired.  Eq.  (N.  Car.)  6r. 

Tennessee.  —  Andrews's  Case,  3 
Humph.  (Tenn.)  592. 

Statutory  Proyisions  against  Payment  to 
Foreign  Guardian.  —  Where  by  statute 
it  is  declared  that  no  appointment  of 
guardians  made  or  granted  by  any 
authority  out  of  the  state  shall  author- 
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special  bond  for  the  protection  of  the  ward  and  others  con- 
cerned,* or  proof  of  the  foreign  guardianship  in  the  mode  pre- 
scribed,* or  may  compel  the  guardian  to  procure  new  or  ancillary 
etters.' 


ize  a  person  so  appointed  to  interfere 
with  the  estate  of  the  minor  within  the 
state,  the  court  may  refuse  to  order  a 
guardian  to  pay  moneys  belonging  to 
the  minor  to  his  foreign  guardian. 
Colesbury's  Estate,  i  Phila.  (Pa.)  300. 

In  Pennsylvania.  —  A  foreign  guard- 
ian will  have  no  standing  unless  it  ap- 
pears that  he  has  given  a  bond  in  the 
other  state  in  double  the  amount  of  the 
property,  and  that  such  other  state  ex- 
tends the  same  privileges  to  citizens  of 
Pennsylvania.  Rice's  Estate.  13  Phila. 
(Pa.)  385;  Taney's  Appeal,  97  Pa.  St.  74. 

Interests  of  Ward.  —  In  Bates  7/.  Cul- 
ver, 17  B.  Mon.  (Ky.)  163,  it  is  said 
that  the  statute  providing  a  mode  by 
which  a  foreign  guardian  may  be 
authorized  to  recover  and  withdraw 
from  the  state  the  property  of  his  non- 
resident ward  was  designed  to  place 
the  fund  where  it  would  be  more  ac- 
cessible to  the  wants  of  the  infant,  and 
where  it  would  be  under  the  safeguard 
of  the  bond  of  the  guardian  and  under 
the  supervision  of  the  relatives  and 
friends  of  the  ward. 

1.  Wade  V.  Fite,  5  Blackf.  (Ind.)  212; 
Grist  V.  Forehand,  36  Miss.  69;  Dela- 
field  V.  White,  19  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  104;  Morrell  v.  Dickey,  i 
Johns.  Ch.  (N.  Y.)  153;  McClelland  v. 
McClelland,  7  Baxt.  (Tenn.)2io;  Hick- 
man V.  Dudley,  2  Lea  (Tenn.)  375;  An- 
drews's Case,  3  Humph.  (Tenn.)  592; 
Taylor  v.  Nichols,  86  Tenn.  32. 

Bond  to  Carry  Oat  Testamentary  Provi- 
sions. —  A  foreign  testamentary  guard- 
ian, on  receiving  money  of  the  ward 
within  the  state,  may  be  required  to 
give  a  bond  to  use  it  according  to  the 
trust  specified  in  the  will.  Bates  v. 
Culver,  17  B.  Mon.  (Ky.)  163. 

Foreign  Corporation  as  Guardian.  — 
Where  by  the  laws  of  another  state  a 
corporation  therein  situated  may  be  ap- 
pointed guardian  without  giving  secur- 
ity, but  the  capital  of  which,  its  prop- 
erty and  effects,  shall  be  deemed 
pledged  to  the  right  administration  of 
the  trust,  payment  may  be  required  to 
be  made  to  such  a  guardian  without 
any  further  security.  Matter  of  Cor- 
dova, 4  Redf.  (N.  Y.)  66. 

2.  Warren  v.  Hofer,  13  Ind.  167; 
Shook   V.    McCampbell,    53   Ind.   403; 


Nelson   v.    Green,    23   Ark.    367.     See 
Farrington  v.  Wilson,  29  Wis.  3S3. 

A  Complaint  by  a  Foreign  Onardian' 
need  not  state  that  no  guardian  has 
been  appointed  within  the  state.  The 
objection,  however,  that  such  a  guard- 
ian was  appointed  must  be  alleged  by 
plea  or  answer,  and  the  burden  of  j»roof 
in  respect  thereto  is  upon  the  defend- 
ant.    Vincent  v.  Starks,  45  Wis.  458. 

Allegation  of  Filing  Proof — Sufficiency 
of  Complaint.  —  Laws  Wis.  1875,  c.  265, 
§  2,  requires  a  foreign  guardian  to  file 
the  required  evidence  of  his  appoint- 
ment in  the  county  court,  and  conse- 
quently a  complaint  by  such  a  guard- 
ian which  merely  alleges  his  foreign 
appointment,  without  alleging  the  filing 
as  required  by  statute,  shows  his  dis- 
ability to  sue  on  the  face  of  the  com- 
plaint, and  an  objection  in  abatement 
may  be  taken  by  demurrer.  Vincent 
V.  Starks,  45  Wis.  458. 

Proof  of  Foreign  Appointment.  —  Whe  re 
an  answer  to  a  petition  for  the  appoint- 
ment of  a  guardian  alleged  that  the 
person  answering  was  the  guardian  of 
the  minor  by  appointment  of  the  pro- 
bate court  of  another  county,  and 
copies  of  the  bond  and  letters  of  guard- 
ianship exhibited  were  all  the  proof  of 
the  identity  of  the  wards  or  to  show 
that  the  probate  court  of  the  other 
county  had  jurisdiction  to  appoint  the 
guardian,  it  was  held  that  the  answer 
was  properly  overruled.  Farrer  v. 
Clark,  29  Miss.  195. 

8.  Hart  v.  Czapski,  11  Lea  (Tenn.) 
151;  Weller  v.  Suggett,  3  Redf.  (N.  Y.) 
249;  Morrell  v.  Dickey,  i  Johns.  Ch. 
(N.  Y.)  153;  Trimble  z/.  Dzieduzyiki,  57 
How.  Pr.  (  N.  Y.  Supreme  Ct.)  208; 
Beattie  v.  Johnstone,  i  Phil.  17;  Hoyt 
V.  Sprague,  103  U.  S.  613;  Curtis  r.. 
Smith,  6  Blatchf.  (U.  S.)  537.  See  also 
McLoskey  v.  Reid,  4  Bradf.  (X.  Y.) 
334;  Leonard  v.  Putnam,  51  N.  H.  247. 

In  Nerv  York  a  foreign  general 
guardian  must  secure  the  issuance  of 
ancillary  letters,  under  §  2838  of  the 
Code  of  Civil  Procedure,  which  pro- 
vides for  their  issuance  only  in  case  of 
infants  who  reside  in  the  United  States 
without  the  slate  of  New  York  and 
who  are  entitled  to  property  within  th* 
state.     West  v.   Gunther,   3  Dem.  (N. 
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m.  SupEBVisiON  OF  Guardianship  —  1.  Statutory  Jurisdiction. — 

The  supervisory  jurisdiction  of  courts  which  derive  their  power 
over  guardianship  matters  from  statutes  is  confined  to  the 
authority  granted.* 

2.  Equitable  Powers.  —  This  statutory  jurisdiction  is  not  so 
comprehensive  as  that  of  chancery  or  of  courts  possessing  chan- 
cery powers,*  which,  treating  a  guardianship  as  a  delegated  trust 


Y.)  3S6.  Under  this  statute  a  guard- 
ian who  has  received  letters  of  guard- 
ianship in  a  foreign  state  wherein  the 
infant  did  not  reside  has  no  right  to 
ancillary  letters.  Griffin  v.  Sarsfield, 
2  Dem.  (N.  Y.)  4.  See  also  Johnson  v. 
Borden,  4  Dem.  (N\  Y.)  36. 

A  general  guardian  appointed  in  an- 
other state  may  bring  suit  after  taking 
out  ancillary  letters  without  the  ap- 
pointment of  a  guardian  ad  litem. 
Bunce  v.  Bunce,  20  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  332. 

Petition  for  Ancillary  Letters  —  Signa- 
tore. —  Under  a  statutory  provision 
that  a  written  petition  duly  verified, 
setting  forth  the  facts  and  praying  for 
ancillary  letters  of  guardianship,  shall 
be  presented,  it  was  held  that  a  petition 
signed  by  an  attorney  for  a  foreign 
guardian,  which  failed  to  present  any 
proof  of  the  authority  of  the  guardian 
to  act,  was  insufficient,  and  that  proper 
practice  required  that  the  guardian 
should  sign  and  verify  the  petition. 
Matter  of  Whittemore,  i  Connoly  (N. 
Y.)  155. 

Exemplification  of  Foreign  Proceedings. 
—  Where  under  the  laws  of  one  state 
wills  are  admitted  to  probate  upon 
mere  oral  direction  of  the  court,  on 
application  for  ancillary  letters  testa- 
mentary that  fact  should  appear  by 
the  certificates  of  exemplification,  or, 
if  the  officials  signing  such  certificates 
refuse  to  certify  to  that  fact,  then  by 
the  affidavit  of  some  person  conversant 
with  the  laws  of  such  state.  Matter 
of  Hudson,  5  Redf.  (N.  Y.)  333. 
■  Transfer  of  Funds  from  Ancillary  to 
Foreign  Guardian.  —  Where  the  neces- 
sity for  auxiliary  guardianship  within 
the  state  has  ceased,  and  it  appears 
that  moneys  collected  within  the  state 
can  be  .better  invested  in  the  place  of 
the  residence  of  the  guardian,  the  funds 
in  the  hands  of  the  ancillary  guardian 
should  be  transferred  to  the  foreign 
guardian  upon  the  application  of  the 
latter.     In  re  Benton,  92  Iowa  202. 

1.  Bond  V.  Lockwood,  33  111.  212; 
Lake  v.  McDavitt,  13  Lea  (Tenn.)  26. 


See  Garrison  v.  Lyle,  38  Mo.  App. 
55S. 

Payment  by  Guardian  of  Estate  to 
Guardian  of  Person.  —  Unless  specially 
authorized  by  statute,  a  probate  court 
cannot  entertain  a  petition  for  an  order 
to  compel  the  guardian  of  the  estate  of 
a  minor  to  refund  moneys  advanced 
by  the  guardian  of  the  person  of  the 
minor  for  his  support  and  education. 
Swift  V.  Swift,  40  Cal.  456. 

Expenditures  for  Support  of  Lunatic.  — 
Unless  so  authorized  by  statute,  the 
orphans'  court  has  no  authority  to 
direct  in  advance  how  much  the  guard- 
ian of  a  lunatic  shall  expend  annually 
for  the  support  of  the  lunatic  out  of  the 
estate  of  the  latter.  Potter  v.  Berry, 
56  N.  J.   L.  454. 

In  New  York  the  surrogate  has  no 
general  jurisdiction  over  a  guardian, 
except  such -as  has  been  specially  con- 
ferred by  statute,  together  with  the  in- 
cidental powers  requisite  to  carry  out 
that  jurisdiction.  Matter  of  Camp, 
126  N.  Y.  377,  reversing  In  re  Camp, 
(Supreme  Ct.)  10  N.  Y.  Supp.  141. 

Pennsylvania  Orphans'  Courts.  —  In 
Shollenberger's  Appeal,  21  Pa.  St.  337, 
the  court,  in  speaking  of  the  jurisdic- 
tion of  orphans'  courts  over  matters 
of  guardianship,  says:  "  Our  orphans' 
court,  a  creature  of  the  constitution, 
is  essentially  a  court  of  chancery.  Its 
powers,  originally  small,  have  by 
gradual  accretion  grown  into  great 
magnitude  and  importance,  and  that 
they  may  be  clearly  understood,  they 
should  be  conformed  to  some  model, 
and  regulated  by  known  and  estab- 
lished principles.  The  chancery  juris- 
diction is  the  model,  and  contains  the 
principles  most  congenial  to  this  insti- 
tution, and  the  legislature  have  in  very 
many  instances  sanctioned  and  en- 
joined the  application  of  these  principles 
to  proceedings  in  the  orphans'  court." 

A  Court  of  Law  has  no  jurisdiction 
over  the  transactions  of  a  guardian. 
Harrington  v.  Cole,  3  McCord  L.  (S. 
Car.)  509. 

2.  Bowles    V.    Dixon,    32    Ark.    92; 
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for  the  benefit  of  the  ward,  will  interpose,  if  there  is  abuse  of  the 
trust  or  danger  of  abuse,  not  only  by  way  of  remedial  but  of 
preventive  justice.* 

3.  Control  of  Guardian  —  a.  Ix  General.  —  The  power  and 
authority  of  the  guardian  over  the  estate  of  his  ward  are  so  far 
under  the  supervision  and  control  of  the  court  that  before  he  can 
act  in  certain  cases  or  make  certain  expenditures  he  must  procure 
the  sanction  of  the  court.* 


Harrington  i'.   Cole,  3   McCord   L.   (S. 
Car.)  509. 

Jurisdiction  by  Implication. — Although 
statutes  confer  on  courts  of  probate, 
jurisdiction  over  guardians  for  minors, 
if  the  statutes  contain  no  express  words 
and  no  indication  of  a  purpose  to  ex- 
clude the  jurisdiction  of  a  court  of 
equity,  it  will  retain  jurisdiction  as  it 
originally  existed,  unless  implication 
can  be  made  from  the  fact  that  a  simi- 
lar jurisdiction  is  conferred  on  the 
court  of  probate.     Lee  v.  Lee,  55  Ala. 

590- 

When  Equity  Will  Interfere.  —  Equity 
will  not  supersede  the  probate  court  in 
matters  relative  to  the  estates  of  wards 
after  letters  of  guardianship  have  been 
granted,  except  in  an  extraordinary 
case.     Ames  i'.  Ames,  148  111.  321. 

In  New  York  a  guardian,  though  ap- 
pointed by  a  surrogate,  is  as  much 
under  the  control  of  a  court  of  chan- 
cery as  if  he  had  been  therein  ap- 
pointed. In  re  Andrews,  i  Johns.  Ch. 
(N.  Y.)  99. 

1.  Aia/mma.  —  Hall  v.  Lay,  2  Ala. 
529;  Lee  V.  Lee,  55  Ala.  590;  Davis  v. 
Dickson,  2  Stew.  (Ala.)  370. 

California.  —  Lord  v.  Hough,  37  Cal. 

657. 

Florida.  —  Thomas  v.  Williams,  9 
Fla.  289;  Pace  v.  Pace,  19  Fla.  438. 

Illinois.  —  Lynch  -■.  Rotan,  39  111.  14; 
Ames  V.  Ames,  151  111.  280. 

Louisiana.  —  Welch  v.  Baxter,  45  La. 
Ann.  1062. 

Maryland.  —  Barnes  -'.  Crairi.  8  Gill 
(Md.)  391. 

Michigan.  — Westbrook  v.  Comstock, 
Walk.  (Mich.)  314;  /«  rt' Stockman,  71 
Mich.  180. 

.Minnesota.  —  Cox  v.  Manvel,  56 
Minn.  '158. 

JVe7v  York.  —  Howell  v.  Mills,  53  N.Y. 
322;  Sherman  v.  Wright,  49  N.  Y.  227; 
Chrystie  :-.  Phyfe,  22  Barb.  (N.  Y.)  227; 
In  re  Andrews,  i  Johns.  Ch.  (N.  Y.)  99; 
In  re  Nicoll,  I  Johns.  Ch.  (N.  Y.)25;  Ex 
p.  Crumb,  2  Johns.  Ch.  (N.  Y.)  439; 
Matter  of  Dyer,  5  Paige  (N.  Y.)  534. 


Pennsylvania,  —  Bowman  v.  Herr,  i 
P.  &  W.  (Pa.)  282. 

Tennessee.  —  Ward  v.  Roper,  7 
Humph.  (Tenn.)  iii;  Mann  v.  Mc- 
Donald, 10  Humph.  (Tenn.)  275. 

England.  —  Roach  v.  Garvan,  i  Ves. 
160;  Beaufort  f.  Berty,  i  P.  Wms.  702; 
Wellesley  v.  Wellesley,  2  Bligh  N.  R. 
128;  Wright  V.  Naylor,  5  Madd.  77; 
Butler  V.  Freeman,  Ambl.  301.  See 
Foster  v.  Alston,  6  How.  (Miss.)  406; 
Gary  v.  Cannon,  3  Ired.  Eq.  (N. Car.) 64. 

Who  May  Complain.  —  Complaint  may 
be  made  by  prochein  ami,  Barnes  v. 
Grain,  8  Gill  (Md.)  391;  or  by  a  stran- 
ger, Thomas  v.  Williams,  9  Fla.  289. 

Fixing  Besidence  of  Lunatic.  —  The 
court  may  control  the  conduct  of  the 
committee  in  fixing  the  residence  of  a 
lunatic,  or  in  any  other  respect,  but 
until  this  power  is  invoked  or  exercised 
the  act  of  the  committee  will  be  deemed 
to  be  the  act  of  the  court  through  its 
duly  appointed  agent.  Johnson  v. 
Johnson,  4  Dem.  (N.  Y.)  93. 

Contempt.  —  A  guardian  who  has  by 
his  misconduct  lost  the  funds  of  his 
ward  and  fails  to  pay  over  may  be  at- 
tached as  for  contempt,  though  other 
remedies  should  first  be  resorted  to. 
Frear's  Case,  15  Abb.  Pr.  (N.  Y.  Sur- 
rogate Ct.)  350,  .decided  upon  the  rul- 
ing  in   Seaman  v.  Duryea,   11    N.  Y. 

324- 

In  England,  marrying  or  assisting  in 
the  marriage  of  a  ward  in  chancery 
without  leave  of  the  court  constituted 
a  contempt.  More  z^.  More,  2  Atk.  157; 
Hughes  V.  Science,  2  Atk.  173;  Butler 
V.  Freeman,  Ambl.  302,  and  note  2; 
Raymond's  Case,  Forrest  58. 

2.  See  Fidelity  Trust,  etc.,  Co.  v. 
Glover,  90  Ky.  355;  Reading  r.  Wilson, 
38  N.  J.  Eq.  446. 

The  Direction  Must  Precede  the  Act.  — 
Bates  -•.  Dunham,  5S  Iowa  308; 
Slusher  v.  Hammond,  (Iowa  1895)  63 
N.  W.  Rep.  185. 

Implied  Authority  in  Order.  —  Illegal 
acts  of  a  guardian  will  not  be  validated 
by  mere   implication   in  orders  of  the 
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b.  Expenditures  by  Guardian.  —  Thus  it  is  well  settled 
that,  except  at  his  own  risk,  a  guardian  cannot  expend  any  por- 
tion of  the  capital  or  principal  of  his  ward's  estate,  without  first 
having  obtained  leave  of  the  court,  usually  by  an  order ;  * 
though  expenditures  made  without  leave  may  be  subsequently 
ratified,  if  the  consent  would  have  been  given  in  the  first 
instance.* 


court.     Freiberg  7-.    DeLamar,  7  Tex. 
Civ.  App.  263. 

1.  Alabama.  —  Bryant  v.  Craig,  12 
Ala.  354;  Stewart  7-.  Lewis,  16  Ala. 
734;  Calhoun  -■.  Calhoun,  41  Ala.  369. 

Arkansas. —  Campbell  v.  Clark,  (Ark. 
1897)  39  S.  W.  Rep.  262. 

Ge-ori^n'a.  —  Smith  7-.  Hilly,  29  Ga.  582. 

Illinois. — Cummins?/.  Cummins,  29 
111.  452;  Davis  V.  Harkness,  6  III.  173; 
Bond  7'.  Lockwood,  33  111.  212. 

lo-wa.  —  Brewer  7'.  Stoddard,  49  Iowa 
279. 

Kentucky. — Withers  v.  Hickman,  6 
B.  Mon.  (Ky.)  294;  Whitledge  v. 
Callis,  2  J.  J.  Marsh.  (Ky.)  403. 

Louisiana,  —  Payne  v.  Scott,  14  La. 
Ann.  773. 

Maryland.  —  Hatton  v.  Weems,  12 
Gill  &'J.  (Md.)  85. 

Mississippi.  —  Moore  7-.  Cason,  i 
How.  (Miss.)  53;  Brown  v.  Mullins,  24 
Miss.  204;  Frelick  v.  Turner,  26  Miss. 
393;  Austin  V.  Lamar,  23  Miss.  189;  Gil- 
bert 7'.  McEachen,  38  Miss.  469;  Scott 
V.  Porter,  44  Miss.  364;  Wiggle  v. 
Owen,  45  Miss.  691 ;  Dalton  v.  Jones,  51 
Miss.  585;  Boyd  v.  Hawkins,  60  Miss. 
277;  Darter  v.  Speirs,  6r  Miss.  148; 
£x  p.  George,  63  Miss.  143. 

A'orth  Carolina.  —  Shaw  v.  Coble,  63 
N.  Car.  377;  Johnston  v.  Coleman,  3 
Jones  Eq.  (N.  Car.)  290;  Long  v.  Nor- 
com,  2  Ired.  Eq.  (N.  Car.)  354;  State 
7'.  Harrison,  75  N.  Car.  432;  Tharington 
V.  Tharington,  99  N.  Car.   118. 

Pennsylvania.  —  Matter  of  Miller's 
Estate,  I  Pa.  St.  326;  Newport  v. 
Cook,  2  Ashm.  (Pa.)  332 ;  Frankenfield's 
Appeal,  102  Pa.  St.  589. 

South  Carolina.  —  Prince  v.  Logan, 
Speers  Eq.  (S.  Car.)  29;  McDowell  v. 
Caldwell,  2  McCord  Eq.  (S.  Car.)  43. 

Tennessee.  —  Roseborough  7\  Rose- 
borough,  3  Baxt.  (Tenn.)  314. 

Texas. — Smythe  v.  Lumpkin,  62 
Tex.  243;  Jones  v.  Parker.  67  Tex.  76. 
riri;inia.  —  Broadus  t.  Rosson,  3 
Leigh  (Va.)  12;  Anderson  v.  Thompson. 
II  Leigh  (Va.)  458;  Gumming  7-.  Simp- 
son, (V^a.  1887)  I  S.  E.  Rep.  657. 

England.  —  /(e  Clarke,  17  Eng.  L.  & 


Eq.   599;  Farrance  v.  Viley,  9  Eng.   L. 
&  Eq.  219. 

See  also  Latham  7'.   Myers,  57   Iowa 

519- 

The  Order  Must  Be  in  Writing  (Jones 
V.  Parker,  67  Tex.  76),  and  cannot  be 
established  by  a  written  memorandum 
made  by  the  judge  on  papers  relating 
to  the  guardianship,  nor  by  parol. 
Gilbert  v.  McEachen,  38  Miss.  469. 

Necessity  of  Notice  to  Wards.  —  Pro- 
ceedings to  procure  an  order  are  not 
adversary  in  their  nature,  nor  do  they 
partake  of  the  character  of  an  action; 
hence,  notice  of  the  application  need 
not  be  given  to  the  wards.  Brewer  v. 
Stoddard,  49  Iowa  279. 

A  foreign  guardian  may  maintain  a 
bill  in  equity  to  have  an  allowance  for 
expenses  and  a  decree  that  a  sum  suit- 
able to  the  circumstances  of  the  ward 
be  deposited  in  the  court  at  stated 
periods  for  his  future  maintenance. 
Ponder  v.  Foster,  23  Ga.  489. 

2.  Cummins  7/.  Cummins,  29  111.  452; 
Maupin  v.  Dulany,  5  Dana  (Ky.)  589; 
Frankenfield's  Appeal,  102  Pa.  St.  589; 
Hain's  Estate,  167  Pa.  St.  55. 

Batification.  —  A  prior  expenditure 
will  be  ratified  only  in  very  special 
cases.     Frelick  v.  Turner,  26  Miss.  393. 

Though  an  expenditure  for  an  im- 
provement of  the  ward's  estate  might 
be  authorized  by  the  court,  yet,  if  the 
guardian  assumes  an  authority  to 
make  the  improvement,  it  does  not 
necessarily  follow  that  the  court  will 
sanction  it,  since  such  acts  would  en- 
courage guardians  to  act  independently 
of  the  court.  Matter  of  Miller's  Estate, 
I  Pa.  St.  326. 

If  a  guardian  disposed  of  his  ward's 
property  in  violation  of  the  direction  of 
the  court,  the  mere  fact  that  the  court 
subsequently  allowed  the  account  of 
the  guardian,  in  which  he  charged  him- 
self with  the  proceeds  of  the  sale,  it 
not  appearing  that  the  court  knew  that 
the  guardian  had  disobeyed  its  orders 
or  the  source  from  which  the  money 
charged  in  the  account  was  derived, 
cannot  be  construed  as  amounting  to 
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c.  Alienation  and  Investment  of  Ward's  Estate.  — 
A  guardian,  unless  his  powera  in  this  respect  are  restricted  by 
statute,  is  authorized,  by  virtue  of  his  office,  and  without  any 
order  of  court,  to  sell  his  ward's  personal  property  and  reinvest 
the  proceeds,  and  to  collect  or  compromise  and  release  debts  due 
to  the  ward  subject  to  his  liability  to  account;  *  but  where  such 
statutory  provisions  exist,  alienation  of  the  ward's  personal 
estate*  or  investments  made  without  judicial  sanction  are  in 
violation  of  his  trust  and  obligation.' 


a  confirmation  of  the  unauthorized  act 
of  the  guardian.  Cox  v.  Mavel,  56 
Minn.  358. 

In  Mississippi  and  by  force  of  the  Code 
of  1880,  ^  2111,  the  chancery  court 
cann  )t  ratify  expenditures  by  a  guard- 
ian for  the  maintenance  of  his  ward 
who  has  parents.  A  precedent  order 
is  necessary  (Darter  v.  Speirs.  61  Miss. 
148),  though  the  order  would  have  been 
granted  if  requested.  Ex  p.  George, 
63  Miss.  143. 

1.  Io7ua.  —  Bates  v.  Dunham,  58 
Iowa  308. 

Massachusetts.  —  Ellis  t.  Essex  Mer- 
rimacR  Bridge,  2  Pick.  (Mass.)  243. 

Minnesota.  —  Humphrey  7'.  Buisson, 
19  Minn.  221. 

AVtw  Jersey.  —  Ordinary  v.  Dean,  44 
N.  J.  L.  64. 

A'ew  York.  —  Field  v.  Schieflfelin,  7 
Johns.  Ch.  (N.  Y.)  150. 

United  States.  —  Maclay  v.  Equitable 
L.  Assur.  Soc,  152  U.  S.  499;  Lamar  v. 
Micou,  112  U.  S.  452. 

England.  —  Pierson  v.  Shore,  i  Atk. 
480;   Inwood  V.  Twyne,  Ambl.  417. 

2.  De  La  Montagnie  v.  Union  Ins. 
Co.,  42  Cal.  290;  Kendall  v.  Miller,  9 
Cal.  591;  Harkrader  v.  Bonham.  88 
Va.  247. 

What  Constitutes  Alienation. — Moneys 
directed  by  an  order  of  a  probate  court 
to  be  paid  by  executors  to  the  guard- 
ian of  infants  entitled  to  the  same  may 
be  assigned  by  the  guardian  without 
leave  of  the  court,  inasmuch  as  the 
order  is  not  the  property  of  the  infants 
within  a  prohibition  from  selling  the 
wards'  property  without  leave,  but  is 
an  appropriation  of  a  part  of  the  estate 
by  the  probate  court  itself.  Schmidt 
V.  Wieland,  35  Ca4.  343,  distinguishing 
Kendall  v.  Miller,  9  Cal.  591. 

Authority  of  Guardian  to  Change  Char- 
acter of  Ward's  Estate.  —  That  a  guard- 
ian has  no  power  to  convert  his  ward's 
real  estate  into  personalty  or  his  per- 
sonalty into  real  estate,  except  when 
authorized  by  the  court,  see: 


Illinois.  — Attridge  v.  Billings,  57  111. 
489. 

Kentucky.  —  Moore  z'.  Moore,  12  B. 
Mon.  (Ky.)  651. 

A'ew  Jersey.  —  Rockwell  t'.  Morgan, 
13  N.  J.  Eq.  384. 

A'^ew  York.  —  White  v.  Parker,  8 
Barb.  (N.  Y.)  48. 

Pennsylvania.  —  Royer's  Appeal,  11 
Pa.  St.  36;  Davis's  Appeal,  60  Pa.  St. 
118. 

Tennessee. — Ex  p.  Crutchfield,  ^ 
Yerg.  (Tenn.)  336. 

Virginia.  — Boisseau  v.  Boisseau,  79 
Va.  73. 

England.  —  Ware  v.  Polhill,  ir  Ves. 
Jr.  278;  Ex  p.  Phillips,  19  Ves.  Jr.  122. 

Where  the  Interest  of  the  Ward  Hay 
Bequire  Expedition,  a  guardian  who 
wishes  to  change  the  nature  of  his 
ward's  estate  is  not  absolutely  required 
to  go  into  a  court  of  equity  by  the  direc- 
tion of  the  chancellor  for  the  purpose 
of  protecting  himself  from  liability. 
Durrett  v.  Com.,  90  Ky.  312. 

3.  Alabama. — Stewart  v.  McMurray. 
82  Ala.  269. 

Georgia.  —  Skelton  v.  Ordinary,  32 
Ga.  266;  Collins  v.  Dixon,  72  Ga.  475. 

Indiana.  —  Sherry  v.  Sansberry,  ", 
Ind.  320. 

Iowa.  —  Slusher  v.  Hammond,  (lowji 
1895)  63  N.  W.  Rep.  185. 

Kentucky.  —  Durrett  7'.  Com.,  90  Ky, 
312. 

Maryland.  —  Carlysle  v.  Carlysle,  I«t 
Md.  440;  O'Hara  v.  Shepherd,  3  Md. 
Ch.  306;  Forrester?'.  State,  46  Md.  154, 

Mississippi.  —  Davis  v.  Harris,  i.» 
Smed.  «&  M.  (Miss.)  9. 

Missouri.  —  Woods  v.  Boots,  60  Mo. 
546;  West  7'.  West,  75  Mo.  204. 

Pennsvlvania.  —  Davis's  Appeal,  6c 
Pa.  St.  'u8. 

See  Robinson  v.  Pebworth,  71  Ala. 
240. 

Order   Should   Not   Best   in   Pais,    but 
should  be  in  writing.     Carlysle  v.  Car- 
lysle, 10  Md.  440. 
'  An  Order    Directing  an  Administratoi 
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IV.  Removal  and  Kevocation  —  1.  Jurisdiction.  —  It  may  be 
stated  as  a  general  proposition,  that  the  power  to  remove  a 
guardian  or  to  revoke  his  authority  resides,  in  a  proper  case,  in 
the  court  which  appointed  him.*  But  courts  of  chancery,  or 
courts  possessing  chancery  powers,  in  the  exercise  of  their  juris- 
diction in  matters  relative  to  guardianship,  by  reason  of  such 
jurisdiction,  may  remove  guardians  or  revoke  letters  of  guardian- 
ship, whenever  an  occasion  arises  for  their  action,  irrespective  of 
the  jurisdiction  of  the  appointing  court.*  However,  unless  the 
power  is  expressly  conferred,  guardians   appointed   in  chancery 


to  Betain  in  his  hands  as  a  loan  to  him- 
self the  amount  of  a  bond  executed  by 
him  to  the  guardian  and  the  ward  is  in 
qfifect  an  authorization  of  an  invest- 
ment by  the  guardian.  O'Hara  v. 
Shepherd,  3  Md.  Ch.  306. 

Approval  of  Former  Loans.  —  Where  a 
statute  respecting  the  approval  of  loans 
made  by  the  guardian  applies  to  future 
investments  only,  a  decree  approving 
prior  loans  made  without  specification 
will  not  relieve  the  guardian.  Shep- 
herd V.  Newkirk,  21  N.  J.  L.  302. 

1.  Ex  p.  Crutchfield,  3  Yerg.  (Tenn.) 
337.  And  see  Simpson  v.  Gonzalez,  15 
Fla.  9. 

Bevooation  of  Ancillary  Letters.  —  If 
satisfied  that  there  is  danger  of 
moneys  belonging  to  the  infant  being 
lost  by  his  removal  from  the  state,  the 
Surrogate's  Court  has  the  same  power 
to  revoke  ancillary  letters  as  he  would 
have  had  to  refuse  them  on  the  same 
ground.  Johnson  v.  Johnson,  4  Dem. 
(N.  Y.)  93. 

Bemoval  to  New  Jurisdiction.  —  Where 
a  tutor  appointed  in  one  parish  re- 
moves with  his  wards  to  another  par- 
ish, the  probate  court  of  the  latter 
parish  has  jurisdiction  of  a  suit 
brought  by  him  to  remove  an  under- 
tutor.    Fraser  v.  Zylicz,  29  La.  Ann.  534. 

2.  Alabama.  —  Lee  v.  Lee,  55  Ala. 
590;  Striplin  v.  Ware,  36  Ala.  87. 

Arkansas.  —  Bowles  v.  Dixon,  32 
Ark.  92. 

California.  —  Lord  v.  Hough,  37 
Cal.  657;   Matter  of  Swift,  47  Cal.  629. 

Florida.  —  Pace  v.  Pace,  19  Fla.  438. 

Illinois.' — Cowls  v.  Cowls,  8  111.  435. 

Mississippi.  —  Watt  v.  Allgood,  62 
Miss.  38. 

Ne7u  York.  —  Disbrow  v.  Henshaw, 
8  Cow.  (N.  Y.)  350;  Wilcox  v.  Wilcox, 
14  N.  Y.  575;  Matter  of  Dyer,  5  Paige 
(N.  Y.)  534;  In  re  Andrews,  i  Johns. 
Ch.  (N.  Y.)  99;  Ex  p.  Crumb,  2  Johns. 
Ch.  (N.  Y.)  439;  Disbrow  v.  Henshaw, 


8  Cow.  (N.  Y.)  350;  Matter  of  King,  42 
Hun(N.  Y.)6o7. 

North  Carolina.  —  Bray  v.  Brumsey, 
I  Murph.  (N.  Car.)  227. 

Tennessee.  —  Ruohs  v.  Backer,  6 
Heisk.  (Tenn.)  395. 

Virginia.  —  Durrett  v.  Davis,  24 
Gratt.  (Va.)  302. 

England.  —  Beaufort  v.  Berty,  I  P. 
Wms.   703. 

Necessity  of  Invoking  Jurisdiction.  —  If 
ample  relief  may  be  had  in  a  court  of 
probate  jurisdiction,  the  jurisdiction  of 
other  courts  should  not  be  invited. 
Tiffany  v.  Worthington,  (Iowa  1896)  65 
N.  W.  Rep.  817. 

Statutory  Regulations  for  removing 
guardians  for  misconduct  or  other 
causes  are  designed  to  restrict  their 
power  and  to  secure  still  further  the 
rights  of  the  ward,  and  cannot  be  con- 
strued to  enlarge  the  powers  of  the  one 
and  abridge  the  rights  of  the  other. 
Arthur's  Appeal,  i  Grant's  Cas.  (Pa.) 

55- 

Appointment  of  Person  to  Look  after 
Welfare  of  Infant.  —  Where  the  court 
cannot  remove  a  testamentary  guard- 
ian it  may  appoint  a  proper  person  to 
superintend  the  education  and  general 
welfare  of  the  infant.  Ingham  v. 
Bickerdike,  6  Madd.  275. 

In  England  at  one  time  there  was  a 
doubt  as  to  the  jurisdiction  of  the 
court  of  chancery  over  guardians  of 
children  who  had  no  property;  but  all 
doubt  on  that  point  was  set  at  rest  by 
the  decision  in  Re  Spence,  2  Phil.  247, 
and  it  is  now  settled  that  the  high  court 
of  chancery  has  jurisdiction  to  inter- 
fere with  and  to  remove  a  guardian  of 
a  child  who  has  no  property,  on  proof 
of  misconduct  on  the  part  of  the 
guardian  towards  the  child,  or  upon 
proof  that  it  is  for  the  best  welfare  of 
the  child  that  the  guardian  should  be 
removed.  See  In  re  McGrath,  (1893)  i 
Ch.  143;  In  re  Scanlan,  40  Ch.  Div.  200. 
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cannot  be  removed  otherwise  than  by  proceedings  taken  therein.* 
2.  Grounds  for  Kemoval.  —  A  guardian  may  be  removed  or  his 
letters  revoked  for  various  reasons,*  but  where  the  cause  assigned 
is  the  failure  to  comply  with  some  requirement,  statutory  or 
otherwise,  as  the  filing  of  an  inventory,  a  bond,  or  an  account,' 
unless  the  requirement  is  mandatory,  an  opportunity  to  so  com< 
ply  should  first  be  afforded.* 

3.  Who  May  Apply.  —  Where  there  is  no  statutory  designation  of 
the  persons  who  may  make  the  application  *  it  should  be  made 
by  the  next  friend  of  the  ward,*  or  by  some  relative  or  interested 
person.'' 

4.  The  Application — a.  Form.  —  Unless  the  mode  of  procedure 
is  prescribed  by  statute,  proceedings  for  removal  or  revocation 


1.  Ex  p.  Crumb,  2  Johns.  Ch. 
(N.  Y.)  439- 

The  Circuit  and  Coanty  Courts  for  Wis- 
consin have  concurrent  jurisdiction  re- 
specting removals.  Glasscott  v.  War- 
ner, 2o  Wis.  654. 

2.  See  Am.  &  Eng.  Encyc.  of  Law, 
title  Guardian  and  Ward. 

Bemoval  instead  of  Bequiring  Addi- 
tional Security.  —  A  guardian  may  be  re- 
moved in  a  proper  case  under  the 
Pennsylvania  act  of  May  i,  1861,  in- 
stead of  requiring  additional  security. 
In  re"  Green's  Estate,  3  Brews.  (Pa.)  427. 

Bevocation  of  Letters  by  Amendment  of 
Probate  Decree.  —  On  amendment  of  a 
decree  admitting  a  will  to  probate  so 
as  to  make  it  conform  to  the  facts,  the 
appointment  of  a  guardian  subsequent 
to  the  issuance  of  letters  of  testament- 
ary guardianship  under  such  decree 
may  be  revoked.  Geoghegan  v.  Foley, 
5  Redf.  (N.  y.)  501. 

An  under-tutor  may  resign  without 
alleging  and  proving  excuses.  Under- 
Tutor  of  Walker,  14  La.  Ann.  641. 

3.  Markel  v.  Phillips,  5  Ind.  510; 
Barnes  v.  Powers,  12  Ind.  341;  John- 
son -'.  Metzger,  95  Ind.  307;  Ex  p.  Cot- 
tingham,  124  Ind.  250;  Kimmel  v. 
Kimmel,  48  Ind.  203;  Wood  v.  Black, 
84  Ind.  279;  Windsor  v.  McAtee,  2 
Mete.  (Ky.)  430;  Dickerson  v.  Dicker- 
son,  31  N.  J.  Eq.  652. 

4.  Lee  v.  Ice,  22  Ind.  384;  Led  with 
V.  Union  Trust  Co.,  2  Dem.  (N.  Y.) 
439;  Deegan  v.  Deegan,  (Nev.  1894)  37 
Pac.  Rep.  360;  Prince  -C.  Ladd,  (Tex. 
1890)  15  S.  W.  Rep.  159. 

FMlure  to  Give  New  Bond.  —  Before  a 
.guardian  can  be  removed  for  failure  to 
give  a  new  bond  he  must  have  an 
opportunity  to  comply  with  the  order. 
Fant  V.  McGowan,  57  Miss.  779. 


5.  Petition  by  Infant  in  Person.  —  If 

there  is  no  objection  because  the  in- 
fant petitioned  in  person,  the  surrogate 
should  proceed  and  inquire  into  the 
matters  of  complaint.  Skidmore  v. 
Shaw,  3  Chan.  Sent.  (N.  Y.)  54. 

In  Louisiana,  the  tutor  is  the  proper 
person  to  bring  proceedings  to  remove 
the  under-tutor,  Frazer  v.  Zylicos,  29 
La.  Ann.  534;  and  the  under-tutor  to 
remove  the  tutor,  Welch  v.  Baxter, 
45  La.  Ann.  1062. 

Person  Acting  Adversely  to  Infant.  ^ 
The  court  will  not  revoke  an  improper 
appointment  at  the  instance  of  a  person 
who  makes  the  application  to  injure 
the  ward.  DuU's  Appeal,  108  Pa.  St. 
604. 

Person  Who  Procured  Appointment. — 
Where  a  person  entitled  by  statute  to 
preferment  requests  another  to  accept 
the  appointment  and  consents  thereto, 
he  cannot  thereafter  seek  the  removal 
of  such  person  for  the  purpose  of  being 
appointed  in  his  place.  Kahn  v.  Israel- 
son,  62  Tex.  221. 

6.  Ruohs  V.  Backer,  6  Heisk.  (Tenn.) 
395.     See  Gray  v.  Parke,  155  Mass.  433. 

7.  Section  2832  of  the  N.  Y.  Code  of 
Civil  Procedure  does  not  require  a 
relative  of  the  infant  to  apply  for  revo- 
cation of  letters,  but  any  person  may 
so  apply  in  behalf  of  the  infant.  Boil- 
ing V.  Coughlin,  5  Redf.  (N.  Y.)  116. 

The  Aunt  of  a  Minor  is  a  "  person  in- 
terested "  within  a  statute  authorizing 
the  removal  of  a  guardian  where  it  is 
made  to  appear  on  the  oath  of  "  any 
person  interested,"  that  the  guardian 
is  wasting  or  mismanaging  the  ward's 
estate.  In  re  Green's  Estate,  3  Brews. 
(Pa.)  427. 

A  Mere  Stranger  cannot  apply.  Cot- 
ton V.  Goodson,  i   How.  (Miss.)  295. 
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are  usually  instituted  by  petition,*  bill  filed,*  or  in  such  other 
manner  as  may  be  in  accordance  with  the  local  practice.' 

b.  SUFFICIENXV.  —  The  application  should  allege  all  the  facts 
relied  on,  and  should  set  out  with  reasonable  particularity  the 
grounds  assigned  as  a  reason  for  the  removal.* 

r.  To  Whom  Made. —  Although  not  necessar>^  in  all  cases, 
}  et  it  is  usual  to  make  the  application  to  the  court  wherein  the 
appointment  was  made,*  especially  where  it  is  charged  that  the 


1.  In  Chancery  the  proceeding  should 
be  instituted  by  petition.  Matter  of 
King,  42  Hun  (N.  Y.)  607;  Disbrow  v. 
Henshaw,  8  Cow.  (N.  Y.)  350;  Ex  p. 
Ilchester,  7  Ves.  Jr.  34S. 

2.  In  re  Swifts,  2  Moll.  330,  it  was 
held  that  a  testamentary  guardian 
would  not  be  removed  for  misconduct 
on  petition,  but  that  a  bill  should  be 
filed.  It  was  said,  however,  that  if  the 
guardian  consented  and  there  was_  no 
charge  against  him  he  might  be 're- 
moved on  petition. 

See  also  Matter  of  King,  42  Hun 
<N.  Y.)  607,  where  the  proceeding  was 
begun  by  petition.  Snavely  v.  Hark- 
rader,  29  Gratt.  (Va.)  112;  Disbrow  v. 
Henshaw,  S  Cow.  (N.  Y.)  250. 

3.  In  Louisiana,  information  may  be 
given  to  the  judge  as  to  the  necessity 
for  removing  a  tutor,  Welch  v.  Bax- 
ter, 45  La.  Ann.  1062. 

On  Motion  of  Court.  —  For  good  cause 
the  court  may  remove  a  guardian  of 
its  own  motion.  Cherry  v.  Wallis,  65 
Tex.  442. 

4.  Edwards  v.  Morrow,  12  La.  Ann. 
8S7.  And  see  Whitney  v.  Whitney,  7 
Smed.  &  M.  (Miss.)  740. 

Improper  Procurement  of  Appointment. — 
A  petition  which  charges  the  appoint- 
ment of  a  committee  as  having  been 
made  by  "hook  or  crook  "  and  without 
the  knowledge  or  consent  of  the  person 
under  disability,  is  demurrable.  Jacobs 
V.  Smith,  (Ky.  1895)  32  S.  W.  Rep.  394. 

TJnsuitability.  —  Under  a  statute  pro- 
viding for  the  removal  of  a  guardian 
who  becomes  "  evidently  unsuitable  " 
for  the  discharge  of  his  trust,  a  petition 
which  alleges  that  the  guardian  "  is  an 
unsuitable  person  to  act  as  such  guard- 
ian "  is  sufficient.  Gray  v.  Parke,  155 
Mass.  433. 

Under  a  statutory  provision  that 
when  a  guardian  becomes  incapable  of 
discharging  his  trust  or  unsuitable 
therefor,  or  has  wasted  or  mismanaged 
the  estate,  or  failed  to  render  an  ac- 
count or  make  a  return,  the  court  may 
upon    such    notice   as    it  may    require 


remove  him;  an  order  revoking  letters 
of  guardianship  on  a  petition  which 
merely  has  reference  to  the  care  and 
attention  bestowed  by  the  guardian 
upon  the  person  of  his  ward,  and  con- 
tains no  averment  in  regard  to  the  fact 
of  the  estate  of  either  of  them,  is  erro- 
neous.    Rose's  Estate,  66  Cal.  240. 

Adverse  Interests.  —  Where  in  pro- 
ceedings for  revoking  letters  of  guard- 
ianship an  allegation  is  intended  to 
show  that  the  guardian  has  an  interest 
which  conflicts  with  the  interests  of 
the  ward,  the  facts  should  be  stated 
from  which  the  supposed  conflict  is  sup- 
posed to  arise;  but  the  same  certainty 
is  not  required  in  this  matter  as  would 
be  necessary  to  constitute  a  good  spe- 
cial plea,  but  only  such  precision  as 
will  enable  the  party  to  know  what  he 
is  called  on  to  contest.  Huil  v.  Nixon, 
6  Port.  (Ala.)  77. 

Improper  Conduct.  —  Where  the  stat- 
ute provides  that  the  court  may  on  an 
application  suggesting  improper  con- 
duct, etc.,  there  must  be  an  allegation 
of  improper  conduct  on  the  part  of  the 
guardian  either  in  relation  to  the  care 
and  management'  of  the  properly  or 
person  of  the  infant,  which  must  be 
sustained  by  proof.  Slattery  z.  Smilty, 
25  Md.  389. 

Defective  Petition.  —  An  order  of  xe.- 
moval  made  on  a  defective  petition  is 
not  invalid  where  by  statute  the  couit 
has  power  to  remove  of  its  own  mo- 
tion.    Cherry  c.  Wallis,  65  Tex.  442. 

Multifariousness.  —  In  Snavely  v 
Harkrader,  29  Gratt.  (Va.)  112,  infants, 
acting  by  their  next  friend  filed  a  biU 
to  surcharge  and  falsify  the  account  oi 
their  guardian,  to  remove  him,  and  foi 
the  sale  of  their  real  estate,  which  bill 
was  demurred  to  as  multifarious,  and 
it  was  held  that 'though  the  court  could 
not  grant  relief  as  to  the  portion  of  the 
bill  asking  the  sale  of  the  real  estate.  Jt 
would  exclude  that  portion  frcm  its 
direction  and  overrule  the  demurrer. 

5.  Term  or  Vacation.  —  In  Indiana, 
under  the  statute   in    force    in  1859,  (2 
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appointment  was  procured  by  fraud,  misrepresentation,  collusion, 
or  the  like.* 

5.  Notice.  —  The  guardian  is  entitled  to  be  heard  and  should  be 
given  such  notice  as  will  enable  him  to  appear  and  controvert  the 
sufficiency  or  truth  of  the  matters  charged,'  unless  the  appoint- 
ment was  made  during  the  term  at  which  the  application  to 
remove  is  made,'  or  he  is  a  nonresident.* 


Rev.  Stat.,  p.  325,  §  11)  a  judge  of  the 
common  pleas  had  power  to  revoke  let- 
ters of  guardianship,  but  could  only  do 
so  in  term  and  not  in  vacation.  Lun- 
ger c\  State,  12  Ind.  4S3. 

Jurisdiction  of  Judge  Other  than  Ap- 
pointing Judge. —  In  Matter  of  Wet- 
more,  6  Wash.  271,  an  order  of  appoint- 
ment was  made  by  one  of  several 
judges  holding  court  in  a  department 
other  than  that  in  which  he  usually 
presided,  and  it  was  held  that  the 
judge  who  did  usually  preside  in  such 
department  had  jurisdiction  to  enter- 
tain a  petition  asking  for  the  revoca- 
tion of  the  appointment. 

In  New  York,  under  the  Former  Chan- 
cery Practice,  an  application  to  remove 
a  guardian  appointed  by  a  vice-chan- 
cellor, was  required  to  be  made  either 
to  the  vice-chancellor  who  appointed 
him  or  to  his  successor,  and  not  to  the 
chancellor.  Matter  of  Kennedy,  5 
Paige  (N.  Y.)  244. 

1.  Leavel  v.  Bettis,  3  Bush  (Ky.)  74; 
Dutton  r.  Button,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  99;  Corn  v.  Corn,  4  Dem. 
(N.  Y.)  394. 

Snnunary  Removal.  —  The  court  has 
power  to  summarily  remove  a  guard- 
ian upon  a  proper  petition,  if  satisfied 
that  the  person  appointed  is  unfit  for 
his  position,  or  that  the  appointment 
was  procured  by  false  suggestions  and 
fraudulent  suppression  of  facts,  with- 
out putting  the  petitioner  to  an  appeal. 
Matter  of  Pierce,  12  How.  Pr.  (N.  Y. 
Supreme  Ct.)  532. 

2.  Alabama. — Speight  v.  Knight,  ll 
Ala.  461;  Croft  v.  Terrell,  15  Ala.  652. 

California.  —  Brodribb  v.  Tibbits,  63 
Cal.  80. 

Indiana.  —  Dibble  v.  Dibble,  8  Ind. 
307;  Myers  ;••.  Pearsoll,  17  Ind.  405; 
Lee  V.  Ice,  22  Ind.  384,  Ward  t-.  Ange- 
vine,  46  Ind.  415;  Colvin  v.  State,  127 
Ind.  403. 

Kentucky.  —  Montgomery  v.  Smith,  3 
Dana  (Ky.)  599;  Isaacs  v.  Taylor,  3 
Dana  (Kv.)  600. 

Ncii'  Hampshire.  —  Copp  v.  Copp,  20 
N.  H.  2S4.  


Virginia.  —  State  Bank  v.  Craig,  6 
Leigh  (Va.)  399. 

United  States.  —  Mauro  v.  Ritchie,  3 
Cranch  (C.  C.)  166;  Hart  v.  Gray,  3 
Sumn.  (U.  S.)  339. 

See  also  Hovey  v.  Harmon,  49  Me.  269. 

Insane  Guardian.  —  Notice  must  be 
given  to  a  testamentary  guardian 
whose  removal  is  sought,  although  he 
be  insane.  Damarell  7>.  Walker,  2 
Redf.  (N.  Y.)  19S. 

Guardian  of  Infant  over  Fourteen.  —  Al- 
though a  minor  on  arriving  at  the  age 
of  fourteen  years  has  the  right  to  select 
a  guardian,  yet  the  existing  guardian 
is  entitled  to  notice  of  the  application 
for  a  new  appointment,  that  he  ma3r 
controvert  the  fact  that  the  infant  is 
fourteen  years  of  age,  and  unless  he 
have  such  notice  the  order  superseding 
him  is  void.  Montgomery  v.  Smith,  3 
Dana  (Ky.)  599. 

3.  Lee  v.  Ice.  22  Ind.  3S4. 

An  Order  Revoking  an  Erroneous  and 
Improvident  Appointment  of  a  guardian 
may  be  made  during  the  same  term 
without  notice  to  the  party  whose  ap- 
pointment is  thus  revoked.  Desribes 
V.  Wilmer,  69  Ala.  25. 

The  Arkansas  Digest,  §  3,  c.  So, 
which  provides  for  the  removal  of  a 
guardian  for  good  cause  shown,  has  no 
application  to  a  case  where  the  appoint- 
ment of  the  guardian  is  revoked  at  the 
term  when  it  is  made  and  while  the 
probate  judge  still  has  control  of  his. 
order  and  before  the  guardian  has  en- 
tered upon  the  performance  of  his 
duties.     Sadler  v.  Rose,  18  Ark.  600. 

Removal  at  Next  Term. — Where  a  no- 
tice was  given  to  a  guardian  to  appear 
on  a  day  in  the  same  term  on  which  an 
order  removing  him  was  made,  but  the 
record  failed  to  show  that  any  pro- 
ceedings were  had  on  that  day,  and  he 
was  removed  at  the  following  term,  it 
was  held  that  in  the  absence  of  any 
showing  that  he  was  notified,  or  ap- 
peared and  contested  the  motion,  the 
judgment  of  removal  was  erroneous. 
Gwin  V.  Vanzant,  7  Yerg.  (Tenn.)  143. 

4.  State  V.  Engelke,  6  Mo.  App.  356;. 
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Notice  to  Ward.  —  But  unless  some  special  reason  exists  therefor 
notice  to  an  infant  ward  is  not  necessary.* 

6.  The  Hearing.  —  The  court  may  take  proof  as  to  the  matters 
and  things  complained  of,*  and,  to  aid  it  in  its  conclusions,  may 
consider  various  matters  connected  with  the  guardianship.^ 

Discretion.  —  Likewise  the  court  is  vested  with  a  discretion  not 
arbitrar)'-  or  capricious,  but  a  judicial  discretion  to  be  exercised 
with  due  regard  to  the  legal  rights  of  all  concerned."* 

7.  The  Detennination  and  Order.  —  The  relief  which  may  be 
granted  will  vary  according  to  the  circumstances  of  each  case,* 
and  while  ordinarily  it  should  not  extend  beyond  that  which  is 
sought  or  justified  by  the  proceedings,®  such  relief  in  addition 


Bookter's     Succession,     i8    La.    Ann. 

157. 

1.  Simpson  v.  Gonzalez,  15  Fla.  9. 
See  Munroe  v.  Phillips,  64  Ga.  32. 

2.  Slaltery  v.  Smiley,  25  Md.  389. 
Pro  Confesso.  —  A  complaint  against 

a  guardian  asking  his  discharge  should 
not  be  taken  J>ro  confesso  merely  be- 
cause the  respondent  neglects  or  re- 
fuses to  answer,  but  the  court  should 
proceed  ex  parte  and  judge  how  far  the 
complaint  is  sustained  by  the  evidence. 
Shilling's  Appeal,  i  Pa.  St.  90. 

Proof  of  Conduct  since  Petition.  —  On 
proceedings  for  the  removal  of  a 
guardian  for  unsuitableness,  evidence 
of  his  conduct  after  the  filing  of  the  pe- 
tition may  be  given  for  the  purpose  of 
showing  his  unfitness  for  the  trust. 
Gray  v.  Parke,  155  Mass.  433. 

Examination  of  Applicant.  —  A  person 
who  as  the  next  friend  of  an  infant  pe- 
titions the  court  for  the  removal  of  the 
guardian  of  the  latter  is  not  an  ad- 
verse party  within  a  statute  authoriz- 
ing the  filing  of  interrogations  to 
adverse  parties  for  the  discovery  of 
facts  in  proceedings  in  the  probate 
court.     Gray  v.   Parke,  155   Mass.  433. 

Termination  of  Proceeding  by  Death  of 
Ward.  —  A  report  of  a  probate  court 
as  to  the  necessity  of  an  existing 
guardianship  and  a  decree  discharg- 
ing the  guardian  are  void  when  made 
after  the  death  of  the  ward  upon  an 
application  made  by  her  in  her  life- 
time.    Fairchild   v.    Bascomb,    35    Vt. 

398- 

3.  Annnal  Acooants.  —  Information 
given  to  the  ward  or  to  the  surrogate 
by  the  filing  of  annual  accounts  may 
be  acted  upon.  Diaper  v.  Anderson, 
37  Barb.  (N.  Y.)  168. 

Capacity  of  Testator.  —  The  probate  of 
a     will     appointing     a     testamentary 


guardian,  upon  which  there  was  no 
contest  as  to  testamentary  capacity, 
will  not  preclude  the  court  from  pass- 
ing on  the  question  of  the  mental  con- 
dition of  the  testator.  Damarell  v. 
Walker,  2  Redf.  (N.  Y.)  198. 

4.  Lord  V.  Hough,  37  Cal.  657; 
Young  V.  Young,  5  Ind.  513;  Johnson 
V.  Metzger,  95  Ind.  307;  Snavely  v. 
Harkrader,  29  Gratt.  (Va.)  112. 

Sights  of  Creditors. —  In  Pettes  v. 
Upham,  59  N.  H.  149,  which  was  a  pe- 
tition for  the  revocation  of  a  guardian- 
ship for  a  spendthrift,  it  appeared  that 
the  reason  for  the  guardianship  had 
ceased,  but  the  court  denied  the  appli- 
cation on  the  ground  that  the  rights  of 
creditors  might  be  injuriously  affected 
by  a  revocation  before  the  settlement 
of  the  ward's  estate  in  pending  insol- 
vency proceedings. 

Failure  to  File  Inventory.  —  On  an  ap- 
plication for  the  removal  of  a  guardian 
for  failure  to  file  an  inventory  as  re- 
quired by  Ind.  Rev.  Stat.  1881,  §  2521, 
the  court  is  vested  with  a  discretion. 
Johnson  v.  Metzger,  95  Ind.  307. 

The  fact  that  the  guardian  did  file 
the  inventory  before  the  application  for 
his  removal,  but  after  the  time  re- 
quired by  statute,  may  be  taken  into 
consideration  by  the  court  together 
with  other  circumstances.  Barnes  v. 
Powers,  12  Ind.  341. 

5.  Bemoval  as  to  Part  of  Guardianship  — 
Several  Wards.  —  A  guardian  of  several 
wards  may  be  removed  as  to  some  and ' 
not  as  to  others.      Nicholson's  Appeal, 
20  Pa.  St.  50. 

Person  and  Estate.  —  A  guardianship 
cannot  be  revoked  as  to  the  person  and 
retained  as  to  the  estate.  Tenbrook  v. 
McColm,  12  N.  J.  L.  97. 

6.  Bemoval  of  Two  Onardians  on  Com- 
plaint against  One.  —  It  is   irregular  to 
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to  the  removal  or  revocation,  as  the  circumstances  seem  to 
require,  may  be  granted  and  embraced  in  the  order,*  which  is  the 
usual  determination  of  the  proceeding,*  and  which,  in  general, 
is  required  to  set  out  the  grounds  for  the  action  of  the  court.' 

8.  Costs. —  If  the  application  is  granted,  the  costs  of  the  pro- 
ceeding are  properly  chargeable  to  the  guardian,  *  who  is  entitled 


remove  two  guardians  on  a  complaint 
against  one  of  them.  Shilling's  Ap- 
peal, I  Pa.  St.  90. 

1.  Cancellation  of  Mortgage  Arom  Ward 
to  Oaardian.  —  In  removing  a  guardian 
for  improperly  taking  a  mortgage  from 
his  ward,  the  mortgage  may  be  ordered 
to  be  delivered  up  and  canceled. 
Matter  of  Cooper,  2  Paige  (N.  Y.)  34. 

Beqnirement  to  Account.  —  There  is  no 
error  in  making  an  order  of  removal 
and  an  order  requiring  the  settlement 
of  a  guardian  at  one  and  the  same 
time,  nor  in  embracing  them  in  one 
and  the  same  entry.  Thompson  v. 
Hartline,  84  Ala.  65. 

Under  the  iVlfw  Ki?ry6  Code  Civ.  Proc, 
c.  18,  the  decree  of  a  surrogate  re- 
moving a  guardian  may  require  the 
guardian  to  account  and  to  pay  over 
to  his  successor.  Phillips  v.  Lieb- 
mann,  10  N.  Y.  App.  Div.  128. 

Directing  Fajment  Orer.  —  Where  the 
only  relief  sought  was  that  the  court 
"  discharge  and  remove  the  defendant 
from  his  said  trust  as  such  guardian," 
and  it  was  not  charged  that  the  guard- 
ian had  any  specific  sum  of  money  in 
his  hands  for  which  he  ought  to  ac- 
count, and  there  was  no  finding  in  that 
respect,  but  the  only  finding  was  that 
in  the  interest  of  the  ward  the  guard- 
ian should  be  removed,  it  was  held 
that  a  judgment  which,  in  addition  to 
removing  the  guardian,  directed  that 
he  report  immediately  and  pay  over  to 
the  court  the  assets  in  his  hands  be- 
longing to  his  ward,  in  so  far  as  the 
direction  to  pay  over  was  concerned, 
was  unauthorized  and  misleading. 
Hancock  v.  Heaton,  53  Ind.  iii. 

An  Order  Removing  a  Oaardian  and 
Appointing  His  Successor  is  in  effect  an 
order  to  pay  over  to  the  latter.  Finney 
V.  State,  9  Mo.  227;  State  v.  Engelke, 
6  Mo.  App.  356. 

Damages  may  be  awarded  against  an 
under-tutor  on  proceedings  to  remove 
him.  Marks  v.  Witkouski,  16  La. 
Ann.  341. 

BeligiouB  Education  of  Ward.  —  Where 
it  does  not  appear  that  it  is  for  the  wel- 
fare of  children  who  have  no  property 


that  their  guardian  should  be  removed, 
no  direction  will  be  given  as  to  the  re- 
ligious education  of  the  children.  /« 
re  McGrath,  (1893)  i  Ch.  143. 

Beversal  of  Appointment  as  a  Bevoca- 
tion of  Special  Guardianship.  —  On  appli- 
cation for  the  appointment  of  a  guard- 
ian for  an  incompetent  person,  the 
appointment  of  a  special  guardian  is 
purely  ancillary,  and  when  the  appoint- 
ment of  the  general  guardian  is  re- 
versed because  the  proceedings  were 
not  in  compliance  with  the  statute,  the 
order  appointing  the  special  guardian 
will  likewise  be  reversed.  In  re  Bas- 
sett,  68  Mich.  348. 

2.  Informality.  —  An  order  may  be 
effective  as  a  revocation  of  letters, 
though  informal  and  inexplicit.  Ram- 
say V.  Ramsay,  20  Wis.  507. 

Besignation  as  Authorizing  Order  of 
Bemoval.  —  Upon  a  guardian  tendering 
his  resignation,  the  probate  court  may 
enter  an  order  removing  him.  Brown 
V.  Huntsman,  32  Minn.  466. 

Necessity  of  Judgment. —  It  is  imma- 
terial that  there  is  no  judgment,  if 
there  is  a  consent  to  the  petition  on  ac- 
counting and  discharge.  Colomb  v. 
Jones,  8  La.  Ann.  442. 

3.  Pepper  v.  Stone,  10  Vt.  427.  But 
see  Gwin  v.  Vanzant,  7.  Yerg.  (Tenn.) 
143. 

Waste  and  Insolvency.  —  An  order  by 
the  clerk  of  a  superior  court  removing 
a  testamentary  guardian,  which  fails  to 
show  an  allegation  or  finding  that  the 
estate  of  the  ward  has  been  wasted  or 
that  the  guardian  is  insolvent,  so  that 
the  ward  will  be  unable  to  recover  a 
balance  due  on  a  final  settlement,  is 
improper  and  may  be  set  aside  in 
proper  proceedings  taken  for  that  pur- 
pose. Sanderson  v.  Sanderson,  79  N. 
Car.  369. 

4.  Bernhamer  v.  Miller,  114  Ind.  501. 
Partial  Grant  of  Belief.  —  A  guardian 

of  five  wards  who  has  been   removed 
as  to  two  cannot  complain  that  he  was 
directed  to  pay  his  own  costs.     Nichol 
son's  Appeal,  20  Pa.  St.  50. 

Liability  of  Sureties.  —  Costs  awarded 
against   a  guardian   in  proceedings  ,0 
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to  reimbursement  for  expenses  incurred  in  resisting  the  proceed- 
ings, where  it  appears  that  he  acted  in  good  faith.* 

9.  Eeview  —  a.  In  General.  —  The  final  determination  made 
in  a  proceeding  for  removal  or  the  revocation  of  letters  may  be 
reviewed  at  the  instance  of  a  person  aggrieved,*  but  the  institu- 
tion of  the  proceedings  for  review  will  not,  in  general,  operate  as 
a  vacatur,^ 

b.  Security.  —  The  necessity  of  a  bond  on  appeal  is  a  matter 
of  statutory  regulation,  but  usually  no  security  is  required  of  the 
ward.* 

c.  Province  of  Reviewing  Court.  —  The  reviewing  court, 
as  a  rule,  will  not  pass  on  questions  not  presented  by  the  record,* 

being  formally  entered  as  a  party, 
bring  the  appeal  to  a  hearing.  Brown 
V.  Huntsman,  32  Minn.  466. 

Allowance  of  Appeal  after  Time  Limited. 
—  Under  a  statutory  provision  that  any 
person  aggrieved  by  a  probate  decision, 
who  was  prevented  from  appealing 
within  sixty  days  through  mistake, 
accident,  or  misfortune,  and  not  from 
his  own  negligence,  nlay  be  allowed  an 
appeal,  a  ward  was  allowed  an  appeal 
from  a  decree  denying  his  application 
for  the  revocation  of  the  guardianship, 
when  it  appeared  that  he  was  unable 
to  appeal  because  unable  to  furnish  an 
appeal  bond,  having  no  means  to  in- 
demnify sureties,  for  the  reason  that  his 
property  was  under  the  control  of  his 
guardian.  Wadleigh  v.  Eaton,  59  N. 
H.  574. 

3.  Merrells  v.  Phelps,  34  Conn.  109; 
Gray  v.  Parke,  155  Mass.  433;  State  v. 
McKown,  21  Vt.  503. 

4.  A  Ward  Who  Takes  an  Appeal  from  a 
decree  dismissing  his  application  for 
the  removal  of  his  guardian  need  not 
give  a  bond  on  appeal.  Atwood  v. 
Probate  Ct.,  17  R.  I.  537;  M'Donald  v. 
Morton,  i  Mass.  543. 

On  an  appeal  from  a  decree  of  the 
judge  of  probate  against  the  applica- 
tion of  one  who  had  been  put  under 
guardianship  as  non  compos,  to  have  the 
letters  of  guardianship  revoked,  the  ap- 
pellant need  not  give  bonds  to  prose- 
cute the  appeal.  M'Donald  z/.  Morton, 
I  Mass.  543. 

6.  Imperfect  Transcript.  —  Where  an 
order  for  removal  was  put  in  evidence, 
but  the  record  on  appeal  failed  to  show 
its  date,  but  it  appeared  that  the  order 
was  omitted  without  objection,  the  find- 
ing of  the  court  below  was  not  dis- 
turbed because  the  date  did  not  appear 
in  the  transcript.  Moody  v.  State,  84 
Ind.  433. 


remove  him  may  be  recovered  from 
his  sureties.  Phillips  v.  Liebmann,  10 
N.  Y.  App.  Div.  128.  See  also  Doug- 
lass V.  Ferris,  138  N.  Y.  192.  But  see 
Clark  -'.  Montgomery,  23  Barb.  (N.  Y.) 
464. 

1.  Dearborn  v.  Batten,  64  N.  H.  568. 

2.  Ward  v.  Angevine,  46  Ind.  415; 
Isaacs  V.  Taylor,  3  Dana  (Ky.)  600; 
Slattery  --.  Smiley,  25  Md.  3S9. 

When  Appeal  Lies  —  Order  Fixing  Time 
for  Hearing.  —  Where  the  practice 
makes  it  the  duty  of  the  surrogate  to 
proceed  and  inquire  into  the  matters 
of  complaint  for  the  removal  of  a 
guardian,  no  appeal  will  lie  from  so 
much  of  the  order  as  appoints  a  time 
for  hearing  the  parties  and  prays  that 
the  complaint  be  inquired  into.  Skid- 
more  V.  Shaw,  3  Chan.  Sent.  (N.  Y.)  54. 

Befosal  to  Terminate  Onardianship. — 
An  appeal  will  lie  from  an  order  of  the 
probate  court  overruling  the  motion 
of  a  ward  to  terminate  a  guardianship 
upon  the  ground  that  the  guardianship 
was  improperly  created  and  that  the 
ward  has  been  fully  restored  to  reason 
since  the  grant  of  the  letters.  Hiett  v. 
Nebergall,  45  Ohio  St.  702. 

Failure  to  Appeal  from  Appointment.  — 
An  appeal  will  not  lie  from  an  order 
refusing  to  revoke  the  appointment  of  a 
guardian  where  the  party  deeming 
himself  aggrieved  might  have  taken  an 
appeal  from  the  original  order  of 
appointment.  In  re  Get  Young,  90 
Cal.  77- 

Remedy  by  Certiorari.  —  To  review  the 
action  of  the  orphans'  court  revoking 
letters  of  guardianship,  certiorari,  and 
not  appeal,  is  the  proper  remedy.  Ten- 
brook  V.  McColm,  10  N.  J.  L.  333. 

Bringing  on  Hearing.  —  Upon  an  ap- 
peal by  a  guardian  from  an  order  re- 
moving him,  any  person  upon  show- 
ing his  right  to  be  heard  may.  without 
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though  presumptions  may  be  indulged,*  and  where  the  determi- 
nation below  is  based  on  facts  supported  by  legal  evidence,*  or 
there  has  been  an  exercise  of  discretion  which  has  not  been 
abused,  it  will  not  interfere.' 

V.  Actions  and  Suits  Geneeally.  —  1.  By  Guardian  in  Name  of 
Ward., —  A  general  or  testamentary  guardian  stands  in  the  relation 
of  protector  to  his  ward,  and  unless  controlled  by  statute  is 
required  to  bring  action  or  suit,  as  technical  plaintiff,  on  behalf 
of  his  ward,  and  in  the  name  of  the  latter,  for  the  enforcement 
of  his  rights,  acting  in  that  capacity  as  the  next  friend  of  the 
ward,  though  not  so  designated,*  and  the  guardian  may  likewise 


Objection  Not  Made  Below.  —  Where 
the  order  was  objected  to  b3cause  in 
addition  to  removing  the  guardian  it 
likewise  directed  him  to  account,  a 
further  objection  that  the  order  was 
not  made  in  term  was  held  unavail- 
able.   Thompson  v.  Hartline,  84  Ala.  65. 

On  appeal  by  a  guardian  from  his 
removal  as  guardian  of  two  of  five 
wards,  after  a  hearing  below  and  a  de- 
cision on  the  merits,  the  court  will  not 
remove  him  from  the  guardianship  of 
the  remaining  three  on  the  application 
of  the  respondent.  Nicholson's  Ap- 
peal, 20  Pa.  St.  50. 

1.  Deegan  v.  Deegan,  (Nev.  1894)  37 
Pac.  Rep.  360. 

In  Case  of  Delinqaency  and  Neglect  on 
the  part  of  the  guardian,  the  court  will 
presume  in  favor  of  the  ward  against 
the  guardian.     Jennings  v.  Kee,  5  Ind. 

257- 

Presumption  as  to  Ground  of  Removal. 
—  Where  on  a  petition  for  the  removal 
of  a  guardian,  in  addition  to  an  allega- 
tion of  the  invalidity  of  the  appoint- 
ment it  was  alleged  that  he  was  an 
unsuitable  person,  which  latter  fact 
was  put  in  issue,  and  upon  that  issue 
evidence  was  introduced  on  both 
sides,  none  of  which  was  incorporated 
in  a  bill  of  exceptions,  but  it  appeared 
that  the  evidence  on  the  issue  was  not 
considered  by  the  court,  there  was  no 
presumption  that  the  removal  in  ac- 
cordance with  the  petition  was  made 
upon  the  ground  of  the  unsuitability 
of  the  guardian.  In  re  Raynor,  74  Cal. 
424. 

Where  a  court  having  exclusive  juris- 
diction, in  the  exercise  of  its  discretion 
removes  a  guardian,  and  its  action  in 
that  respect  is  approved  by  the  inter- 
mediate court  of  appeal,  the  court  of 
last  resort  will  presume  that  some  good 
reason  existed  for  the  action.  Webb 
V.  Fritts,  8  Baxt.  (Tenn.)  218. 


Failure  of  Transcript  to  Show  Notice.  — 
Where  there  is  nothing  in  the  transcript 
on  appeal  except  the  statement  in  the 
objection  showing  that  no  notice  of  cita- 
tion was  served  on  the  former  guard- 
ian to  show  cause  why  he  should  not 
be  removed,  the  appellate  court  will 
presume  that  the  action  of  the  court 
was  correct  and  well  founded.  Brod- 
ribb  V.  Tibbits,  63  Cal.  80. 

Collateral  Proceedings.  —  Although  by 
statute  a  guardian  has  no  right  to  re- 
sign, yet  where  a  guardian  tendered 
his  resignation  to  the  probate  court, 
which  accepted  the  same  and  revoked 
his  letters  of  guardianship  and  ap- 
pointed another  guardian  in  his  place, 
it  was  held  that  the  validity  of  the  rev- 
ocation and  of  the  appointment  could 
not  be  collaterally' called  in  question, 
since  the  court  of  probate  had  the 
power  to  remove  a  guardian  for  good 
and  sufficient  reason,  and  though  on 
appeal  the  sufficiency  of  the  reasons 
might  be  inquired  into,  yet  in  a  collat- 
eral action  the  appellate  court  would 
not  pronounce  them  insufficient.  Young 
V.  Lorain,  11  111.  624. 

2.  Coleman  v.  Davies,  45  Ga.  489; 
Whitney  v.  Whitney,  7  Smed.  &  M. 
(Miss.)  740. 

3.  Indiana. — Young  v.  Young,  5 
Ind.  513;  Nettleton  v.  State,  13  Ind. 
159;  Johnson  v.  Metzger.  95  Ind.  307; 
Bernhamer  v.  Miller,  114  Ind.  501. 

Iowa. — Crawford  v.  Crawford,  91 
Iowa  744. 

Kentucky.  —  Isaacs  v.  Taylor,  3  Dana 
(Ky.)6oo. 

Maryland.  —  Lefever  v.  Lefever,  6 
Md.  472. 

Pennsylvania.  —  Nicholson's  Appeal, 
20  Pa.  St.  50. 

4.  See  in  general  the  articles  In- 
fants; Next  Friend. 

Alabama. — Croft  v.  Topp,  4  Ala. 
238 ;    Sutherland  v.  Goff,  5   Port.  (Ala.) 


9  Encyc.  PI.  &  Pr.  —  59 


929 


Volume  IX. 


Actions  and  Suits. 


GUARDIANS. 


In  Name  of  Ward. 


institute  and  conduct  various  other  proceedings  on  behalf  of  the 


508;  Fuqua  v.  Hunt,  r  Ala.  197;  West 
V.  West,  90  Ala.  458;  Blackman  v. 
Davis,  42  Ala.  184;  Cox  v.  Williamson, 

11  Ala.  343. 

Arkansas.  —  Woodall  v,  Moore,  55 
Ark.  22. 

California.  —  Fox  v.  Minor,  32  Cal. 
Ill;  Emeric  v.  Alvarado,  64  Cal.  529. 

Connecticut.  —  Hinman  v.  Taylor,  2 
Conn.  358;  Hutchins  v.  Johnson,  12 
Conn.  376;  Riggs  v.  Zalesici,  44  Conn. 
121;  Apthorp  r.  Backus,  Kirby  (Conn.) 
409;  Webster  v.  Woodford,  3  Day 
(Conn.)  90. 

Delaware. — Johnson  v.  Johnson,  2 
Harr.  (Del.)  273;  Wilson  v.  Vandyke, 
2  Harr.  (Del.)  29. 

Georgia.  — Jack  v.  Davis,  29  Ga.  219; 
Shorter  v.  Hargroves,  11  Ga.  658. 

Idaho.  —  Dennison  v.  Willcut,  (Idaho 
1894)  35  Pac.  Rep.  698. 

Illinois.  —  Hoare  v.  Harris,  11  111.  24; 
Bowles  V.  McAllen,  16  111.  30;  Muller 
V.  Benner,  69  111.  108. 

Indiana.  —  Shepherd  v.  Evans,  9  Ind. 
260;  Shook  V.  State,  53  Ind.  403; 
Harshman  v.  McBride,  2  Ind.  App. 
382;  Cleveland,  etc.,  R.  Co.  v.  Money- 
hun,  (Ind.  1896)  44  N.  E.  Rep.  1106. 

Iowa. — Tiffany  z/.Worthington,  (Iowa 
1896)  65  N.  W.  Rep.  817;  Witt  V.  Mew- 
hirter,  57  Iowa  545;  Anderson  v.  Came- 
ron, I  Morr.  (Iowa)  436. 

Kentucky.  —  Anderson  v.  Watson,  3 
Mete.  (Ky.)  509;  Barnet  v.  Com.,  4  J. 
J.  Marsh.  (Ky.)  389;  Wilson  v.  Unselt, 

12  Bush  (Ky.)  215. 

Maine.  —  Hutchins  v.  Dresser,  26  Me. 
76;  Sanford  v.  Phillips,  68  Me.  431. 

Massachusetts.  —  Bond  v.  Bond,  2 
Pick.  (Mass.)  382;  Brown  v.  Chase,  4 
Mass.  436;  Somes  v.  Skinner,  16  Mass. 
348;  Stevens  v.  Cole,  7  Cush.  (Mass.) 
467;  Lombard  v.  Morse,  155  Mass.  136. 

Michigan.  —  Norton  v.  Ohrns,  67 
Mich.  612. 

Minnesota.  —  Perine  v.  Grand  Lodge, 
etc.,  48  Minn.  82. 

Mississippi.  —  Gammage  v.  Noble,  24 
Miss.  150;  Hurt  v.  Southern  R.  Co.,  40 
Miss.  391. 

Missouri.  —  Hayes  v.  Miller,  81  Mo. 
424. 

/Nevada.  —  Ricord  v.  Central  Pac.  R. 
Co.,  15  Nev.  167. 

New  Hampshire.  —  Lang  v.  Whidden, 
2  N.  H.  435;  Newton  v.  Nutt,  58  N.  H. 
599;  McCrillis  v.  Bartlett,  8  N.  H. 
569. 

New  Jersey.  —  Longstreet  v.  Tilton, 


I  N.  J.  L.  45;  McGifiin  v.  Stout,  i  N. 
J.  L.  108. 

New  York.  —  Wood  v.  Wood,  2 
Paige  (N.  Y.)  108;  Bradley  v.  Amidon, 
10  Paige  (N.  Y.)  235;  Bradwell  v. 
Weeks,  i  "Johns.  Ch.  (N.  Y.)  325;  Stan- 
ley V.  Chappell,  8  Cow.  (N.  Y.)  235; 
Beecher  v.  Crouse,  19  Wend.  (N.  Y.) 
306;  Rice  V.  Peet,  15  Johns.  (N.  Y.) 
503;  Thomas  v.  Bennett,  56  Barb.  (N. 
Y.)  197;  Hauenstein  v.  Kull,  59  How. 
Pr.  (N.  Y.  Supreme  Ct.)  24;  Coakley 
V.  Mahar,  36  Hun  (N.  Y.)  157;  Carr 
V.  Huff,  57  Hun  (N.  Y.)  18;  Prentiss  v. 
Weatherly,  68  Hun  (N.  Y.)  114. 

North  Carolina.  —  Simpson  v.  King, 
I  Ired.  Eq.  (N.  Car.)  11;  Hicks  v. 
Beam,  ri2  N.  Car.  642;  Moore  v.  As- 
kew, 85  N.  Car.  199. 

Ohio.  —  Hanly  v.  Levin,  5  Ohio  228. 

Pennsylvania.  —  Carskadden  v. 
M'Ghee,  7  W.  &  S.  (Pa.)  140;  Totten's 
Appeal,  46  Pa.  St.  301. 

JRhode  Island.  —  Hamilton  v.  Colwell, 
ID  R.  I.  39. 

South  Carolina.  —  Long  v.  Cason,  4 
Rich.  Eq.  (S.  Car.)  60;  M'Creight  v. 
Aiken,  3  Hill  L.  (S.  Car.)  337. 

Tennessee.  —  Green  v.  Harrison,  3 
Sneed  (Tenn.)  131. 

Texas.  —  Roberts  v.  Sacra,  38  Tex. 
580:  Robson  V.  Osborn,  13  Tex.  298. 

Vermont.  —  Holden  v.  Scanlin,  30 
Vt.  177;  Bonett  v.  Stowell,  37  Vt.  258; 
Lincoln  v.  Thrall,  34  Vt.  no. 

Virginia. —  Sillings  v.  Bumgardner, 
9  Gratt.  (Va.)  273;  Lemon  v.  Hans- 
barger,  6  Gratt.  (Va.)  301;  Stewart  v. 
Crabbin,  6  Munf.  (Va.)  280. 

West  Virginia.  —  Burdett  v.  Cain,  8 
W.  Va.  282. 

Wisconsin.  —  King  v.  Cutts,  24  Wis. 
625;  Vincent  v.  Starks,  45  Wis.  458. 

United  States.  —  Kittredge  v.  Race, 
92  U.  S.  116. 

See  also  Deford  v.  State,  30  Md.  179; 
Barrett  v.  Provincher,  39  Neb.  773;  Pe- 
poon  V.  Clarke,  i  Mill.  (S.  Car.)  137; 
Cathing  v.  State,  62  Ga.  243. 

Emancipation  of  an  Infant  by  his  par- 
ents will  not  authorize  him  to  sue 
without  a  guardian.  Hoskins  v. 
White,  13  Mont.  70. 

In  Texas.  —  Under  a  statute  authoriz- 
ing an  action  by  the  heirs,  representa- 
tives, or  relatives  of  a  deceased  person 
for  death  by  wrongful  act,  a  guardian 
of  the  estate  of  minor  children  of  such 
a  person  may  sue  either  in  his  own 
name  for  the  use  of  the  ward  or  in  the 
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ward  and  in  the  name  of  the  latter.* 

Insane  Persons.  —  In  the  absence  of  statutory  provision  to  the 
contrary,  suits  in  behalf  of  persons  under  mental  disability  should 
be  brought  in  their  names  by  their  committees  or  guardians,  who 
should  state  the  capacity  in  which  they  sue.' 


name  of  the  ward.  Houston,  etc.,  R. 
Co.  V.  Bradley,  45  Tex.  171. 

An  Administrator  of  a  Deceased  Guard- 
ian Cannot  Sue  fur  a  fund  alleged  to  be 
due  the  ward,  the  action  should  be 
brought  by  the  ward  if  of  age,  or  by  a 
new  guardian  if  still  a  minor.  Davis 
V.  Fox,  69  N.  Car.  435. 

Ward  Hay  Sue  bj  Next  Friend  if  the 
guardian  does  not  dissent.  Thomas 
V.  Dike,  II  Vt.  273;  and  see  Apthorp 
V.  Backus,  Kirby  (Conn.)  409.  Or  if 
the  guardian  has  left  the  country  and 
has  failed  in  the  performance  of  his 
duties.  Robson  v.  Osborn,  13  Tex. 
298.  But  the  recovery  may  be  ordered 
to  be  paid  into  court  subject  to  the  de- 
mand of  a  legally  constituted  guardian. 
Benton  v.  Pope,  5  Humph.  (Tenn.)  392. 

Waiver  of  Objection  to  Mode  of  Bring- 
ing Action.  —  An  objection  to  an  action 
in  the  name  of  th&ward  by  his  general 
guardian,  on  the  ground  that  such 
action  must  be  brought  by  the  ward 
personally,  or  in  his  name  by  a  guard- 
ian ad  litem,  is  mere  matter  in  abate- 
ment to  the  effect  that  the  plaintiff  has 
not  a  legal  capacity  to  sue,  and  if  not 
taken  by  demurrer  or  answer  will  be 
deemed  to  have  been  waived.  Web- 
ber V.  Ward,  (Wis.  1896)  69  N.  W.  Rep. 
349;   Perkins  v.  Stimmel,  114  N.  Y.  359. 

Petition  for  Belief  fron  Nonage.  —  A 
petition,  by  an  infant  having  a  guard- 
ian, the  object  of  which  is  relief  of  the 
infant  from  the  disability  of  nonage, 
must  be  signed  by  the  infant  person- 
ally and  must 'be  joined  in  by  the 
guardian,  and  cannot  be  signed  by  the 
guardian  in  the  name  of  the  infant 
without  his  knowledge  and  consent. 
Cox  V.  Johnson,  80  Ala.  22. 

1.  Probate  Proceedings  —  Probate  of 
Will.  —  Morford  v.  Dieffenbacher,  54 
Mich.  594. 

Selection  of  Administrator  with  Will 
Annexed.  —  Myers  v.  Cann,  95  Ga.  383. 

Distribution  of  Intestate's  Estate.  — 
Gammage  v.  Noble,  24  Miss.  150.  But 
see  Matter  of  Paton,  7  N.  Y.  Misc. 
Rep.  (Westchester  County  Surrogate 
Ct.)  377,  holding  that  a  general  guard- 
ian is  not  "  a  person  entitled  to  a 
legacy  "   within  a    statute  relative  to 


petitions  for  payment  of  legacies,  by 
persons  entitled  thereto. 

Divorce  Proceedings.  —  Where  a  stat- 
ute requires  that  a  petition  for  divorce 
shall  be  verified  by  the  oath  of  the 
plaintiff,  and  does  not  provide  for  sub- 
stituted verification,  the  legislative  in- 
tent will  be  taken  to  mean  that  divorce 
proceedings  should  be  prosecuted  by 
the  injured  person  in  his  or  her  per- 
sonal capacity,  and  that  consequently 
the  guardian  of  an  insane  person  can- 
not maintain  such  a  proceeding  on  be- 
half of  his  ward.  Mohler  v.  Shank,  93 
Iowa  273.  See  Winslow  v.  Winslow, 
7  Mass.  96.  And  see  in  general  article 
Divorce,  vol.  7,  p.  49. 

2.  Wageman  v.  Brown,  i  W.  L.  J. 
(Ohio)  454;  Bird  v.  Bird,  21  Gratt.  (Va.) 
712;  Cole  V.  Cole,  28  Gratt.  (Va.)  365; 
Hinton  v.  Bland,  81  Va.  588.  See 
Johnson  v.  Stone,  35  Hun  (N.  Y.)  380. 

Suit  to  Kecover  Ward's  Personalty.  — 
A  guardian  of  a  lunatic  may  sue  in  his 
own  name  to  recover  possession  of  per- 
sonalty of  his  ward  which  has  been  con- 
verted since  his  appointment.  Field  v. 
Lucas,  21  Ga.  447. 

Partition  Suits.  —  Under  a  statutory 
provision  that  a  committee  may  main- 
tain in  his  own  name,  adding  his  offi- 
cial title,  any  action  or  special  proceed- 
ing which  a  person  with  respect  to 
whom  he  is  appointed  might  have  main- 
tained if  the  appointment  had  not 
been  made,  a  committee  of  a  lunatic 
may  maintain  an  action  to  partition 
real  estate  in  which  the  lunatic  has  an 
interest.  Koepke  v.  Bradley,  3  N.  Y. 
App.  Div.  391. 

Suits  to  Avoid  Acts  of  Wards.  —  A  ward 
is  not  a  necessary  party  plaintiff  with 
his  committee  to  a  suit  to  set  aside  an 
act  done  by  him  while  under  mental 
disability.  Ortley  v.  Messere,  7  Johns. 
Ch.  (N.  Y.)  139.  And  see  Atty.-Gen. 
V.  Parkhurst.  i  Ch.  Ca.  113.  But  see 
Rodgers  v.  Ellison,  Meigs  (Tenn.)  88. 

Suit  in  Name  of  Ward  —  Failure  to  Ob- 
ject Before  Pleading.  —  If  an  idiot  be 
under  guardianship,  suit  may  be  main- 
tained by  the  guardian  in  the  name  of 
his  ward  without  any  mention  of  the 
guardian,    and   the   suit   will    be   sus- 
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2.  By  Guardian  in  Own  Name.  —  In  some  certain  cases  a  guard- 
ian may  maintain  an  action,  suit,  or  other  proceeding  in  his  own 
name ;  *  as  where  he  is  entitled  to  the  possession  of  the  property 
of  the  ward,  or  he  seeks  to  recover  for  some  injury  to  the  right 
of  possession ;  *  or  when  the  action  is  on  an  express  contract  made 


tained  unless  advantage  be  taken  of 
the  defect  before  pleading  the  general 
issue.     Lang  v.  Whidden,  2  N.  H.  435. 

In  Soutli  Carolina,  where  a  committee 
of  a  lunatic  sues  at  law  for  the  recov- 
ery of  the  property  of  his  ward,  or  dam- 
ages for  its  detention,  the  action  must 
be  brought  in  the  name  of  the  lunatic 
by  the  committee.  But  where  equi- 
table relief  is  sought  in  chancery,  the 
committee  may  sue  alone  and  without 
using  the  name  of  the  lunatic  as  a 
party  plaintiff.  Cathcart  v.  Sugenhei- 
mer,  18  S.  Car.  123;  M'Creight  v. 
Aiken,  Rice  I.  (S.  Car.)  56. 

A  Committee  Should  be  Joined  with  a 
Lunatic  in  bringing  suits  in  chancery 
for  the  benefit  of  the  latter,  or  the  bill 
should  be  filed  in  the  name  of  the  lu- 
natic by  his  committee,  and  if  the  com- 
mittee is  not  made  a  party  to  the  bill 
or  information  in  his  behalf  it  is  a 
good  cause  of  demurrer.  Gorham  v. 
Gqrham,  3  Barb.  Ch.  (N.  Y.)  24.  See 
also  Ridler  r.  Ridler,  i  Eq.  Cas.  Abr. 
279. 

The  English  Doctrine  Explained.  —  In 
Gorham  v.  Gorham,  3  Barb.  Ch.  (N. 
Y.)  24,  it  is  stated  that  when  it  is  said 
by  English  writers  that  idiots  and 
lunatics  must  sue  by  their  committee, 
it  is  not  meant  that  the  suit  should  be 
brought  by  the  committee  in  their  own 
names,  merely  describing  themselves 
as  the  committee  of  the  lunatic,  but 
that  the  suit  should  be  brought  in  the 
name  of  the  lunatic,  stating  that  he 
sues  by  the  committee  of  his  estate, 
naming  them,  as  in  the  case  of  an  in- 
fant suing  by  his  next  friend;  or  that 
the  suit  should  be  prosecuted  in  the 
names  of  the  lunatic  and  of  his  com- 
mittee. 

1.  Morton  v.  Ohrns,  67  Mich.  6i2. 
See  Ricord  v.  Central  Pac.  R.  Co.,  15 
Nev.   167;    Ewing  v.  Gist,  2   B.   Mon. 

(Ky.)465. 

Action  for  Seduction  of  Ward.  —  A 
guardian  stands  in  relation  to  his  ward 
in  loco  parentis  and  may  maintain  an 
action  on  the  case  for  the  seduction  of 
his  ward.  Fernsler  v.  Moyer,  3  W.  & 
S.  (Pa.)  416.     See  article  Skduction. 

Trespass  by  One  Joint  Chiardian  against 
the  Otiier.  —  One  joint    guardian    may 


maintain  trespass  against  the  other  for 
forcibly  removing  the  child  against  his 
wishes.  Gilbert  v.  Schwenck,  14  M.  & 
W.  488. 

Partition.  —  Under  the  Indiana  stat- 
ute relative  to  partition  a  ward  is 
neither  a  proper  nor  a  necessary  party 
plaintiff  in  an  action  by  the  guardian 
as  such,  for  the  partition  of  lands  in 
which  the  ward  is  interested.  Bundy 
V.  Hall,  60  Ind.  177.  To  the  contrary 
under  the  former  New  York  practice, 
Gorham  v,  Gorham,  3  Barb.  Ch.  (N. 
Y.)24. 

In  Illinois  a  guardian  cannot  bring 
partition  of  the  land  of  his  ward  de- 
scribing himself  as  guardian,  unless  the 
ward  is  a  party.  Swift  v.  Yanaway, 
153  111.  197. 

Accounting  by  Administrator.  —  Under 
a  statute  providing  that  orphans'  courts 
shall  hear  the  exceptions  to  adminis- 
trators' accounts  of  any  person  con- 
cerned, a  guardian  of  a  person  entitled 
to  a  share  in  the  decedent's  estate  may 
file  exceptions  in  his  own  name  as 
guardian.  Johnson  v.  Johnson,  2 
Harr.  (Del.)  273. 

2.  Alabama.  —  Sutherland  v.  Goff,  5 
Port.  (Ala.)  508;  Tate  v.  Gilbert,  5 
Stew.  &  P.  (Ala.)  115. 

Georgia.  —  Field    v.    Lucas,    21    Ga. 

447- 

Indiana.  —  Meiser  v.  Smith,  2  Ind. 
App.  37;  Boruff  v.  Stipp,  126  Ind.  32. 

Maryland.  —  Baltimore  v.  Norman, 
4  Md.  352. 

Mississippi.  —  Keith  v.  Jolly,  26  Miss. 

131- 

Virginia.  —  Truss  v.  Old,  6  Rand. 
(Va.)  556. 

See  also  Jones  v.  Jones,  71  Cal.  89; 
Smith  V.  Williamson,  i  Har.  &  J.  (Md.) 
147.     But  see  Wilson  v.  Galey,  103  Ind. 

257- 

Ejectment.  —  In  Brooks  v.  Brooks,  3 
Ired.  L.  (N.  Car.)  389,  it  was  held  that 
a  guardian  of  infants  might  maintain 
ejectment  in  his  own  name,  but  this 
was  placed  distinctly  on  the  ground 
that  the  statute  required  the  guardian 
to  take  into  possession  the  estate  of  his 
ward  and  authorized  him  to  bring 
such  actions  in  relation  thereto  as  by 
law    a    guardian    in    common  socage 
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with  him  in  the  course  of  the  guardianship,*  as  when  the  action 
is  on  a  promissory  note  or  other  commercial  paper  made  to  him 
CO  nomine;  *  or  on  securities  assigned  to  or  taken  by  the  guardian 
in  his  own  name,*  Sometimes  the  right  of  the  guardian  thus 
to  sue  in  his  own  name  is  expressly  conferred  by  statute.* 


might  do;  but  it  was  further  held  that 
a  guardian  of  a  lunatic,  although  by 
statute  given  "  the  same  powers  to  all 
intents  and  purposes  as  guardians  of 
infants,"  could  not  maintain  eject- 
ment in  his  own  name  for  the  lands  of 
his  ward. 

1.  Bingham  v.  Calvert,  13  Ark.  399; 
Huff  V.  Walker,  i  Ind.  193;  Ray  v. 
McGinnis,  81  Ind.  451;  Thomas  v. 
Bennett,  56  Barb.  (N.  Y.)  197;  McKin- 
ney  v.  Jones,  55  Wis.  39. 

Action  by  Successor  to  Guardian.  — 
Where  the  contract  is  made  with  the 
guardian,  he  is  thereby  invested  with 
the  legal  right  in  the  chose  in  action 
which  he  may  pass  to  another  by 
assignment,  or  he  may  turn  it  over,  as 
a  part  of  his  ward's  estate,  to  his  suc- 
cessor, who  may  at  his  option  accept  it 
as  such;  but  in  that  event,  should  the 
new  guardian  sue  upon  the  chose, 
unless  assigned  to  him,  suit  should  be 
brought  in  the  name  of  the  first  guard- 
ian in  whom  the  legal  guardianship 
still  exists.     Gentry  v.  Owen,  14  Ark. 

396. 

2.  Alabama.  —  Cox  v.  Williamson,  11 
Ala.  343;  Hightower  v.  Maull,  50  Ala. 

495- 

Arkansas.  —  Bingham  v.  Calvert,  13 
Ark.  399. 

Georgia.  —  Fountain  v.  Anderson,  33 
Ga.  372. 

Illinois.  —  Baker  v.    Ormsby,    5    111. 

325- 

Indiana.  —  Shepherd  v.  Evans,  9  Ind. 
260. 

Massachusetts.  —  Thacher  v.  Dins- 
more,  5  Mass.  299. 

Minnesota.  —  McLean  v.  Dean, 
(Minn.  1896)  69  N.  W.  Rep.  140. 

Mississippi.  —  Robertson  v.  Banks, 
I  Smed.  &  M.  (Miss.)  666.  ' 

Missouri.  —  Nickerson  v.  Gilliam,  29 
Mo.  456. 

Tennessee.  —  Chitwood  v.  Cromwell, 
12  Heisk.  (Tenn.)  658. 

Texas.  —  Ezell  v.  Edwards,  2  Tex. 
App.  Civ.  Cas.,  §  769. 

Fini^inia. — JoUiffe  v.  Higgins,  6 
Munf!  (Va.)  3. 

See  also  Knowlton  v.  Bradley,  17  N. 
H.  45S;   King  V.  Seals,  45  Ala.  415. 

The    Indorsee    or  the  Assignee    of    a 


guardian  may  sue  in  his  own  name. 
Dorr  V.  Davis,  76  Me.  301;  Gentry  v, 
Owen,  14  Ark.  396. 

Note  Payable  after  Termination  of 
Guardianship. — A  guardian  may  sue 
on  a  note  made  to  him  after  the  termi- 
nation of  the  guardianship.  Zachary 
V.  Gregory,  32  Tex.  452. 

Setting  Off  Debt  Dae  firom  Ward.  —  In 
a  suit  by  a  guardian  in  his  own  name 
upon  a  note  made  to  him  as  guardian, 
the  defendant  may  plead  by  way  of 
set-off  a  debt  due  him  from  the  ward. 
Nickerson  v.  Gilliam,  29  Mo.  456. 

In  South  Carolina  an  answer  setting 
forth  that  at  the  time  of  the  action  the 
guardian  in  whose  name  suit  on  a  note 
was  brought  was  not  the  owner 
thereof,  but  that  the  infant  ward  was 
the  owner,  was  construed  to  mean  that 
the  plaintiff  was  trustee  of  an  express 
trust,  and  it  was  held  that  as  such  he 
properly  brought  the  suit  in  his  own 
name.  Rankin  v.  Allison,  64  N.  Car. 
673.  See  also  Mebane  v.  Mebane,  66 
N.  Car.  334. 

3.  Vary  v.  Chatterton,  50  Mich.  541; 
Bayer  v.  Phillips,  10  Civ.  Pro.  Rep., 
(N.  Y.  Supreme  Ct.)  227. 

4.  Alabama.  —  Longmire  v.  Pilking- 
ton,  37  Ala.  296;  Hutton  v.  Williams, 
35  Ala.  503. 

Arkansas.  —  Turner  v.  Alexander,  41 
Ark.  254. 

Illinois.  —  Muller  v.  Benner,  69  111. 
108. 

Indiana.  —  Wilson  v.  Galey,  103  Ind. 
257;  Bowen  v.  Swander,  121  Ind.  164. 

New  York.  —  Harnett  v.  Morris,  10 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  223;  Carr 
V.  Huff,  57  Hun  (N.  Y.)  iS;  Byrne  v. 
Van  Hoesen,  5  Johns.  (  N.  Y.)  66; 
Holmes  v.  Seely,  17  Wend.  (N.  Y.)  75. 

See  also  Anderson  v.  Watson,  3  Mete. 
(Ky.)  509. 

Suits  in  Chancery,  —  In  Alabama  it  was 
held  that  i^  25S2  of  the  Code,  which 
provides  that  in  all  suits  in  which  a 
ward  has  an  interest  and  the  recovery 
enures  to  his  or  her  benefit,  the  guard- 
ian may  sue  in  his  own  name  for  the 
use  of  the  ward,  did  not  apply  to  suits 
in   chancery.     West   v.  West,  90  Ala. 

In  Iowa  a  statute  authorizing  guard- 
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3.  By  Guardian  against  Ward.  —  It  is  well  settled  that  a  guard- 
ian cannot  maintain  proceedings  to  recover  an  alleged  indebted- 
ness of  the  ward  to  himself  before  he  has  accounted  —  he  being 
required  usually  to  resort  to  his  remedy  upon  the  accounting.* 

4.  By  Ward  against  Guardian.  —  While  it  is  undoubtedly  true 
that,  as  a  rule,  no  action  will  lie  in  favor  of  the  ward  against 
his  guardian  during  the  guardianship,  cases  may  arise  where  such 
an  action  would  be  proper,  as  where,  through  some  act  of  the 
guardian,  a  right  has  accrued  to  the  ward,  which  he  may  prose- 
cute by  next  friend,  notwithstanding  that  the  guardian  has  not 
been  removed  or  discharged.* 


ians  to  sue  executors  and  administra- 
tors for  the  recovery  of  moneys  due 
their  wards  was  held  not  to  authorize 
them  to  sue  in  their  own  names  on  the 
bond  of  an  administrator  for  failure  of 
the  latter  to  perform  an  order  of  court. 
Anderson  v.  Cameron,  i  Morr.  (Iowa) 
436. 

In  Maine,  the  provision  of  a  statute, 
that  a  guardian  might  "  demand,  sue 
for,  and  receive  all  debts  due"  to  the 
ward,  was  held  not  to  authorize  him  to 
maintain  a  suit  in  his  own  name. 
Hutchins  v.  Dresser,  26  Me.  76. 

But  see  French  v.  Marshall,  136 
Mass.  564,  decided  under  a  similar 
statute. 

Guardian  as  "  Trustee  of  Express  Trust." 
—  A  guardian  is  not  within  a  statute 
authorizing  the  trustee  of  an  express 
trust  to  sue  or  be  sued  without  joining 
with  him  the  persons  for  whose  benefit 
the  action  was  instituted.  O'Shea  v. 
Wilkinson,  95  Cal.  454;  Fox  v.  Minor, 
32  Cal.  117.  But  a  guardian  who  takes 
a  note  to  himself  may  sue  as  such  a 
trustee.  Mebane  v.  Mebane,  66  N. 
Car.  334;  Rankin  v.  Allison,  64  N. 
Car.  673. 

1.  Duval  V.  Chaudron,  10  Ala.  391; 
McLane  v.  Curran,  133  Mass.  531; 
Critchett  v.  Hall,  56  N.  H.  324;  Smith 
V.  Davis,  45  N.  H.  570;  Smith  v.  Phil- 
brick,  2  N.  H.  395;  Phelps  V.  Worces- 
ter, II  N.  H.  51;  Davis  v.  Drew,  6  N. 
H.  399;  Davis  v.  Ford,  7  Ohio,  pt.  ii. 
104;  Carl  V.  Wonder,  5  Watts  (Pa.)  97; 
Shollenberger's  Appeal.  21  Pa.  St.  337. 

A  guardian  of  a  minor,  who,  after 
the  appointment  of  another  guardian, 
pays  money  on  account  of  his  ward, 
cannot  maintain  an  action  against  his 
ward  therefor;  but  should  make  his 
claim  on  the  settlement  of  his  guard- 
ianship account.  Hapgood  v.  Wesson, 
7  Pick.  (Mass.)  47. 

Where  a  guardian  in  prosecuting  his 


private  claim  against  his  ward,  who  is 
over  fourteen  years  of  age,  has  had  an 
award,  the  court  may  direct  that  the 
award  be  retained  until  the  final  dispo- 
sition of  the  proceedings,  and  to  permit 
the  selection  of  a  new  guardian.  Sil- 
ver's Estate,  5  Pa.  Dist.  Rep.  415. 

2.  See  article  Next  Friend;  Picker- 
ing V.  De  Rochemont,  45  N.  H.  67; 
Poullain  v.  Poullain,  76  Ga.  420;  John- 
son V.  Janes,  41  Ga.  596.  See  also 
Robertson  v.  Robertson,  i  Root  (Conn.) 

51. 

A  right  of  action  of  an  infant  on  a 
bond  due  him  by  his  guardian  is  not 
suspended  by  the  guardianship,  but" 
the  infant  may  sue  on  it  by  his  next 
friend.  Winborn  v.  Gorrell,  3  Ired.  Eq. 
(N.  Car.)  117. 

The  personal  disability  of  a  ward  to 
sue  his  guardian  is  a  mere  matter  of 
abatement;  hence  in  an  action  of 
assumpsit  for  work  and  labor,  brought 
by  a  ward  against  his  guardian,  proof 
of  the  relationship  is  inadmissible. 
Heilman  v.  Martin,  2  Ark.  158. 

The  Massachusetts  statute  of  1857  (c. 
71),  relating  to  proceedings  to  recover 
stolen  or  missing  property,  authorizes 
a  spendthrift  \yard  to  cite  in  his  guard- 
ian to  be  examined  on  oath  relative  to 
an  alleged  embezzlement.  Sherman 
V.  Brewer,  11  Gray  (Mass.)  210. 

Where  letters  of  guardianship  are 
taken  out  for  wards  jointly,  and  a  sum 
hi  money  due  them  is  received  by  the 
guardian  and  never  separated  or  ac- 
counted for  by  him  separately,  the 
wards  may  prosecute  the  estate  of  the 
guardian  in  their  joint  names.  Scheel 
V.  Eidman,  68  111.  193. 

A  nonresident  minor  emancipated 
under  the  laws  of  the  state  wherein  he 
resides  has  the  same  right  as  an  adult 
to  receive  or  recover  a  fund  to  which 
he  is  entitled  by  the  laws  of  his  domi- 
cil,  held  for  him  by  a  guardian  resi- 
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5.  By  Third  Person  against  Ward  — rz.  Ward  as  Sole  De- 
PENDANT.  —  If  the  cause  of  action  is  of  that  character  which  the 
law  recognizes  as  binding  on  the  ward,  as  one  arising  upon  his 
obligation,  entered  into  prior  to  the  guardianship,  or  if  the  interests 
of  the  ward  will  alone  be  affected,  the  action  should  be  against 
him.* 

b.  Joinder  of  Guardian.  —  Although  it  may  not  be  neces- 
sary in  all  cases  to  make  the  guardian  a  party  to  an  action  or 
proceeding  affecting  the  ward  solely,  yet  it  is  usually  proper  to 
do  so,  that  he  may  protect  the  ward's  interests.* 

c.  Attachment  —  Trustee    Process.  —  Where   statutory 


dent  and  appointed  within  the  state. 
Woodward  v.  Woodward,  87  Tenn.  644. 

1.  California. — O'Shea  v.  Wilkin- 
son, 95  Cal.  454. 

Georgia.  —  Lewis  v.  Allen,  68  Ga.  398. 

Indiana.  —  Clark  v.  Casler,  i  Ind. 
243- 

Iowa.  —  Bentley  v.  Torbert,  68  Iowa 
122. 

Maine.  —  Robinson  v.  Hersey,  .60 
Me.  225;  Raymond  v.  Sawyer,  37  Me. 
406;  Homstead  v.  Loomis,  53  Me.  549. 

Massachusetts.  —  Brown  v.  Chase,  4 
Mass.  436;  Thacher  v.  Dinsmore,  5 
Mass.  299;  Ex  p.  Leighton,  14  Mass. 
207;  Rollins  V.  Marsh,  128  Mass.  116; 
Cole  V.  Eaton,  8  Cush.  (Mass.)  587. 

Mississippi.  —  Epperson  v,  Nugent, 
57  Miss.  45. 

New  Hampshire.  —  Pendexter  v. 
Cole,  64  N.  H.  556. 

New  Jersey.  —  Coombs  v.  Janvier,  31 
N.  J.  L.  240. 

Pennsylvania.  —  Morris  v.  Garrison, 
27  Pa.  St.  226. 

Rhode  Island.  —  Arnold  v.  Angell,  r 
R.  I.  289;  Willard  v.  Fairbanks,  8  R.  I. 
i;  Allen  v.  Hoppin,  9  R.  I.  258;  Wake- 
field Trust  Co.  V.  Whaley,  17  R.  I.  760. 

Texas.  —  McDaniel  v.  Mann,  25  Tex. 
loi;  Owens  v.  Mitchell,  38  Tex.  588. 

Torts.  —  An  action  for  the  tort  of  the 
ward  should  be  brought  against  him 
and  not  against  his  guardian.  Garri- 
gus  V.  Ellis,  95  Ind.  598. 

2.  Pucket  V.  Johnson,  45  Tex.  550. 
Legacies.  —  In    Georgia  the  guardian 

must  be  a  party  in  an  action  to  recover 
a  legacy  bequeathed  to  his  deceased 
ward.  Beavers  v.  Brewster,  62  Ga. 
574- 

Where  a  Legacy  Is  a  Debt  against  a 
Guardian,  and  his  wards  file  a  bill  to 
enjoin  its  collection,  and  to  recover  it, 
the  guardian  should  be  made  a  party. 
Simpson  v.  King,  i  Ired.  Eq.  (N.  Car.) 
11. 


Orders  and  Decrees  in  Which  the  Onard- 
ian  Has  an  Interest  cannot  be  avoided  or 
reviewed  without  making  the  guardian 
a  party.     Nash  v.  Milburn,  25  Tex.  783. 

Besignation  of  Ouardian.  —  Where  a 
suit  is  brought  against  a  guardian  upon 
a  contract  made  by  him  touching  his 
ward's  estate,  he  cannot  by  resigning 
cease  to  be  a  party  to  the  suit.  Steven- 
son V.  Bruce,  10  Ind.  397. 

Committee,  Chiardian,  or  Conservator  of 
a  person  mentally  incompetent  should 
be  made  a  party.  Maloney  v.  Dewey, 
127  111.  395. 

In  Action  against  Spendthrift,  the 
guardian  is  a  necessary  party.  Whit- 
comb  V.  Jacobs,  9  Gray  (Mass.)  255. 

Dismissal  as  to  Ward  where  Guardian 
Unnecessary  Party.  —  Where  a  complaint 
does  not  seek  to  charge  a  guardian 
who  is  made  a  party  defendant  to- 
gether with  his  ward,  a  dismissal  as  to 
the  ward  is  a  dismissal  of  the  whole 
action.  O'Shea  v.  Wilkinson,  95  Cal. 
454- 

Action  for  Breach  of  Warranty  by  An- 
cestor,—  In  an  action  against  minor 
heirs  for  a  breach  of  warranty  on  the 
part  of  their  ancestor,  the  guardian  of 
one  is  not  a  proper  party  defendant. 
Crocker  v.  Smith,  10  111.  App.  376. 

Foreclosure.  —  Nor  is  he  a  necessary 
party  in  foreclosure  proceedings  against 
minors.  Alexander  v.  Frary,  g  Ind. 
481. 

Ei^oining  Collection  of  Judgment. — 
Where  a  person  has  been  adjudicated 
an  habitual  drunkard  and  incapable  of 
caring  for  or  managing  his  estate,  and 
thereafter  he  makes  a  contract  and 
judgment  against  him  is  rendered 
thereon  without  the  knowledge  of  his 
guardian,  the  collection  of  the  judg- 
ment will  be  enjoined  at  the  suit  of  the 
guardian,  where  it  does  not  appear 
that  the  contract  was  for  necessaries. 
Devin  v.  Scott,  34  Ind.  67. 
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provisions  respecting  attachments,  trustee  process,  or  like  reme- 
dies, fail  to  provide  especially  for  reaching  estates  of  the  ward  in 
the  hands  of  the  guardian,  remedies  of  that  character  cannot  be 
enforced  against  him.* 

6.  By  Third  Person  against  Guardian  —  Ouardian  as  Sole  Defendant.  — 
When  the  debt  is  one  contracted  by  the  guardian  in  the  course 
of  the  guardianship,  the  guardian,  and  not  the  ward,  should  be 
proceeded  against.* 

Joinder  of  Ward.  —  But  in  general,  and  unless  the  action  is  of  the 
character  mentioned,  it  is  usual  to  join  the  ward.' 


1.  Hanson  v.  Butler,  48  Me.  81; 
Homstead  v.  Loomis,  53  Me.  549. 

Attaclunent  against  Guardian. —  Where 
assumpsit  was  brought  against  a  ward 
having  a  guardian  of  his  estate,  and  a 
writ  was  served  by  attachment  and 
summons,  the  attachment  was  held 
void;  but  it  was  also  held  that  the 
plaintiff  could  prosecute  the  action  and 
settle  the  judgment  out  of  such  prop- 
erty as  the  ward  might  thereafter  ac- 
quire, there  being  no  surplus  in  the 
hands  of  the  guardian  after  payment 
of  debts  exhibited  to  him  within  the 
statutory  period  from  notice  given  of 
his  appointment.  Wakefield  Trust  Co. 
V.  Whaley,  17  R.  I.  760. 

Trustee  Process  against  Guardian. — 
In  Hanson  v.  Butler,  48  Me.  81,  a 
guardian  was  summoned  as  trustee 
and  was  charged  as  guardian  upon 
his  disclosure,  and  without  taking  ex- 
ceptions on  scire  facias  he  was  allowed 
under  the  statute  to  make  a  further 
disclosure,  and  while  it  was  held  that 
he  could  not  be  legally  chargeable  as 
trustee,  yet  costs  of  the  last  suit  were 
allowed  to  the  plaintiff  because  of  the 
negligence  of  the  defendant  in  not  ex- 
cepting to  the  adjudication  on  the  first 
disclosure. 

2.  Arkansas. —  Creswell  t/.  Matthews, 
52  Ark.  87. 

California.  —  Huntz/.  Maldonado,  89 
Cal.  636. 

Connecticut.  —  Penfield  v.  Savage,  2 
Conn.  386. 

Indiana.  —  Lewis  v.  Edwards,  44 
Ind.  333;  Ray  v.  McGinnis,  81  Ind. 
451;  Vogel  V.  Vogler,  78  Ind.  353. 

Kentucky.  —  Lindsey  v.  Stevens,  5 
Dana  (Ky.)  105. 

Massachusetts.  —  Spring  v.  Wood- 
worth,  2  Allen  (Mass.)  206;  Forster  v. 
Fuller,  6  Mass.  58;  Payson  v.  Tufts,  13 
Mass.  493;  Conantz/.  Kendall,  21  Pick. 
(Mass.)  36;  Wallis  v.  Bardwell,  126 
Mass.  366. 


N^ew  Hampshire.  —  Phelps  v.  Worces- 
ter, II  N.  H.  51. 

New  Jersey. — Snook  v.  Sutton,  10 
N.  J.  L.  133. 

Pennsylvania.  —  Morris  v.  Garrison, 
27  Pa.  St.  226;  Hannen  v.  Ewalt,  18 
Pa.  St.  9. 

Texas.  — Young  v.  Smith,  22  Tex. 
345;  Buchanan  v.  Thompson,  4  Tex. 
Civ.  App.  236. 

%Wisconsin.  — McKinney  v.  Jones,  55 
Wis.  39. 

See  also  Call  v.  Ward,  4  W.  &  S. 
(Pa.)  118;  Young  v.  Warne,  2  Rob. 
(Va.)  420. 

3.  Maine.  —  Fogler  v.  Buck,  66  Me. 
205. 

Massachusetts.  —  Brown  v.  Chase,  4 
Mass.  436;  Granby  v.  Amherst,  7  Mass. 
I;  Winslow  v.  Winslow,  7  Mass.  96; 
Somes  V.  Skinner,  16  Mass.  348;  Man- 
son  V.  Felton,  13  Pick.  (Mass.)  206; 
Hicks  V.  Chapman,  10  Allen  (Mass.) 
463;  Chandler  v.  Simmons,  97  Mass. 
508;  Jennings  v.  Collins,  99  Mass.  29; 
French  v.  Marshall,  136  Mass.  564; 
Myerr/.  Tighe,  151  Mass.  354;  Lombard 
V.  Morse,  155  Mass.  136. 

Ohio.  — Este   v.  Strong,  2   Ohio  401. 

But  see  Warfield  v.  Fisk,  136  Mass. 
219;  Richmond  v.  Adams  Nat.  Bank, 
152  Mass.  359. 

Foreclosure  of  Mortgage  Assigned  by 
Guardian. —  If  the  guardian  assign  a 
mortgage  constituting  a  part  of  the 
estate  of  the  ward,  the  latter  is  not 
a  necessary  party  to  foreclosure  pro- 
ceedings. Livingston  v.  Jones,  Harr. 
(Mich.)  165. 

Wards  Joint  Beneficiaries  in  Mortgage 
to  Ouardian.  —  Where  a  mortgage  is 
made  to  a  guardian  to  secure  money 
due  to  his  wards,  and  also  to  secure 
others,  the  wards  are  necessary  parties 
to  a  suit  brought  by  a  joint  mortgagee 
for  a  foreclosure.  Robinson  v.  Collier, 
II  B.  Mon.  (Ky.)  332. 

Bedemption   of  Mortgage.  —  Where   a 
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Suit  by  Creditor  of  Lnnatie.  —  In  some  jurisdictions,  before  suit  can 
be  maintained  against  the  committee  of  a  lunatic  by  a  creditor 
of  the  latter,  to  recover  a  portion  of  his  estate  in  the  hands  of  the 
committee,  application  must  first  be  made  to  the  court  to  compel 
payment,  and  a  suit  will  not  lie  unless  with  the  sanction  of  the 
court.* 

7.  Service  of  Process  —  Appearance  —  a.  Service  ON  Guardian. 
—  When  the  action,  suit,  or  other  proceeding  affects  the  rights  or 
interests  of  the  ward,  notice  should  be  given  to  the  guardian,  or 
he  should  be  served  with  process  in  the  manner  prescribed  by  the 
practice.* 

b.  Appearance  by  Guardian — (i)  In  General.  —  The  guard- 
ian may  appear  and  defend  on  behalf  of  the  ward,  and  in  certain 
cases  it  may  be  his  duty  so  to  do.' 


mortgage  is  made  to  an  infant  having 
a  legal  guardian,  and  the  mortgagor  or 
his  assignee  would  redeem,  it  is  proper 
to  join  the  infant  and  the  guardian  in 
a  bill  brought  for  that  purpose.  Par- 
ker V.  Lincoln,  12  Mass.  16. 

In  a  Controversy  between  a  Guardian 
and  His  Successor,  the  former  claiming  a 
balance  against  the  successor,  and  the 
latter  claiming  an  account  with  an 
amount  still  due  the  ward,  the  latter 
must  be  made  a  party.  Campbell  v. 
Williams,  3  T.  B.  Mon.  (Ky.)  124. 

Insolvency  of  Guardian.  —  Where  a 
guardian  incurs  liability  for  his  wards 
and  thereafter  they  receive  the  prop- 
erty, suit  may  be  brought  against  both 
guardian  and  ward,  especially  where 
the  insolvency  of  the  guardian  is 
shown.  Owens  v.  Mitchell,  38  Tex. 
588. 

Addition  of  Ward  after  Answer  by 
Guardian.  —  A  bill  in  chancery  against 
a  guardian  is  not  demurrable  because 
of  failure  to  make  the  ward  a  party, 
but  if  upon  the  answer  of  the  guardian 
it  should  appear  that  the  ward  is  a 
necessary  party,  the  court  may  direct 
that  he  be  added.  Sutton  v.  Gate- 
wood,  6  Munf.  (Va.)  398. 

Joinder  of  Ward  after  Majority.  —  After 
coming  of  age,  wards  may  join  as  par- 
ties to  an  action  brought  by  their 
guardian.    Collins  v.  Di,Kon,  72  Ga.  475. 

1.  L'Amoureux  v.  Crosby,  2  Paige 
(N.  Y.)422;  In  re  Heller,  3  Paige  (N.  Y.) 
199;  In  re  Hopper,  5  Paige  (N.  Y.)  489; 
Carter  v.  Beckwith,  128  N.  Y.  312; 
Matter  of  Wing,  2  Hun  (N.  Y.)  671; 
Tally  V.  Tally,  2  Dev.  &  B.  Eq.  (N. 
Car.)  385.  And  see  Sanford  v.  San- 
ford,  62  N.  Y.  553;  Williams  v.  Came- 
ron, 26  Barb.  (N.  Y.)  172;  Soverhill  v. 


(N. 


Y.  Supreme 
V.    Ott,     87 


Richards,  17 
Loomis,   53 


Dickson,  5   How.   Pr 
Ct.)  109. 

2.  California,  —  Justice 
Cal.  530. 

Indiana.  —  Richards  v. 
Ind.  636. 

Maine.  —  Homstead    v. 
Me.  549. 

Mississippi.  —  Winston  v.  McLendon, 
43  Miss.  254;  Wells  V.  Smith,  44  Miss. 
296. 

New  Hampshire.  —  Stearns  v.  Wal- 
lace, 58  N.  H.  228. 

AVw  York.  —  Althause  v.  Radde,  3 
Bosw.  (N.  Y.)  410. 

Tennessee.  —  Britain  v.  Cowen,  5 
Humph.  (Tenn.)  315;  Cowan  v.  Ander- 
son, 7  Coldw.  (Tenn.)  284. 

Texas.  — Simpson  v.  Belvin,  37  Tex. 
674. 

Vermont.  —  Robinson  v.  Swift,  3  Vt. 
283;  Brown  v.  Hull,  16  Vt.  673;  Priest 
V.  Hamilton,  2  Tyler  (Vt.)  49;  Wilder 
V.  Eldridge,  17  Vt.  226. 

In  Eminent  Domain  the  guardian  of 
the  infant  only  should  be  notified,  and 
should  appear  and  make  any  proper 
defense  which  may  exist  on  behalf  of 
his  ward.  Charleston,  etc.,  Bridge  Co. 
V.  Comstock,  36  W.  Va.  263. 

3.  California.  —  Western  Lumber  Co. 
V.  Phillips,  94  Cal.  54. 

Indiana.  —  Symmes  v.  Major,  21  Ind. 

443- 

Mississippi.  — Winston  v.  McLendon, 
43  Miss.  254;  Wells  V.  Smith,  44  Miss. 
296. 

Nebraska.  —  McAlister  v.  Lancaster 
County  Bank,  15  Neb.  295. 

Oregon.  —  Ankeny  v.  Blackiston,  7 
Oregon  407. 

South  Carolina.  —  Tobin  v.  Addison, 
2  Strobh.  L.  (S.  Car.)  3. 
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(2)  Waiver  of  Process  by  Appearance.  —  Unless  it  is  a  necessary 
requirement  that  service  should  be  made  on  the  ward,  the  guard- 
ian may  waive 'process  by  entry  of  his  appearance.* 

(3)  Adverse  Interests  of  Guardian.  —  But  the  guardian  cannot 
so  waive  process  where  his  interests  are  adverse  to  those  of  his 
ward,  in  which  case  a  guardian  ad  litem  should  be  appointed.* 

c.  Service  on  Ward.  —  Sometimes  the  service  may  be  made 
upon  the  ward,  and  it  is  probable  that  at  the  present  time  in  most 
of  the  States,  in  accordance  with  what  appears  to  be  the  better 
practice,  service  of  process  should  be  made  upon  both  the  ward 
and  his  guardian.' 


Vermont.  —  Robinson  v.  Swift,  3  Vt. 
283;  Brown  v.  Hull,  i6  Vt.  673. 

IVisconsin.  —  Marx  v.  Rowlands,  59 
Wis.   no. 

Jurisdiction  by  Appearance.  —  Appear- 
ance of  the  guardian  in  partition  may 
give  the  court  jurisdiction.  Merritt  v. 
Home,  5  Ohio  St.  307;  Miller  v.  Smith, 
q8  Ind.  226,  following  Bundy  v.  Hall, 
60  Ind.  177.  And  see  Richards  z/.  Rich- 
ards, 17  Ind.  636. 

Preeomption  of  Appearance.  —  Where 
the  papers  in  partition  show  a  prayer 
for  a  citation  against  the  guardian  of 
an  infant,  and  the  decree  recites  the  ap- 
pearance of  the  guardian,  and  that  he 
have  a  recovery  for  the  benefit  of  the 
ward,  it  will  be  presumed  that  the 
guardian  appeared  either  personally  or 
was  represented  by  attorney.  Clayton 
V.  McKinnon,  54  Tejc.  206. 

Accounting  by*  Personal  Bepresenta- 
tives.  —  On  the  settlement  of  the  ex- 
ecutor's account  the  infant  should  be 
represented  by  guardian.  Senseman's 
Appeal,  21  Pa.  St.  331. 

That  an  attorney  is  appointed  to  rep- 
resent minors  in  an  accounting  of  an 
administrator  of  an  estate  in  which  the 
minors  are  interested,  will  not  preclude 
the  general  guardian  of  the  minors  from 
appearing  and  contesting  the  account. 
Rose's  Estate,  66Cal.  241. 

Appearance  as  Uatter  of  Record.  —  Ap- 
pearance in  and  defense  of  the  suit  by 
the  natural  guardian  need  not  be  made 
a  matter  of  record,  but  may  be  shown 
by  parol.  Fuller  v.  Smith,  49  Vt.  253; 
Priest  V.  Hamilton,  2  Tyler  (Vt.)  44; 
Wrisley  v.  Kenyon,  28  Vt.  5. 

Natural  Ouardian  May  Appear  and  em- 
ploy counsel  to  defend.  Priest  z/.  Ham- 
ilton, 2  Tyler  (Vt.)  49. 

Appearance  by  Natural  Guardian  Sued 
Jointly.  —  Where  a  father  and  his  in- 
fant son  are  jointly  sued,  and  the 
father,  being   the   natural  guardian  of 


the  infant,  appears  and  defends,  the 
judgment  is  conclusive  and  binding 
against  the  infant.  Wrisley  v.  Kenyon, 
28  Vt.  6. 

Joinder  of  Guardian  with  Others  in  An- 
swer. —  Where  minors  have  no  sep- 
arate or  special  defense  the  general 
guardian  need  not  answer  specially  for 
them,  but  may  join  in  a  common  an- 
swer with  the  other  defendants.  West- 
ern Lumber  Co.  v.  Phillips,  94  Cal.  54. 

1.  Western  Lumber  Co.  v.  Phillips, 
94  Cal.  54;  Sprague  v.  LitherLerry,  4 
McLean  (U.  S.)442;  Ankeny  v.  Blackis- 
ton,  7  Oregon  407.  See  also  Mathew- 
son  V.  Sprague,  1  Curt.  (U.  S.)  457. 

Appearance  for  Minors  Not  Named.  —  In 
Ewing  V.  'Higby,  7  Ohio,  pt.  i.  198, 
which  was  a  proceeding  to  sell  the  real 
estate  of  a  decedent  for  the  payment  of 
his  debts,  an  appearance  by  the  guard- 
ian of  minors,  who  were  not  named  in 
ihe  petition,  was  held  sufficient  to  bind 
the  latter.  Ewing  v.  Higby,  7  Ohio, 
pt.  i.  198. 

Where  Notice  is  Required  to  be  Served 
on  Ward,  and  not  on  the  guardian,  he 
cannot  appear  and  waive  notice  of  the 
final  settlement  of  an  estate  in  which 
the  ward  is  interested.  Wade  v.  Bride- 
well, 38  Miss.  420. 

2.  Marx  v.  Rowlands,  59  Wis.  no; 
Mathewson  v.  Sprague,  i  Curt.  (U.  S.) 
457. 

See  also  article  Infancy. 

3.  Justice  V.  Ott,  87  Cal.  530;  Tcbin 
V.  Addison,  2  Strobh.  L.  (S.  Car.)  3. 

Action  on  Note  of  Lunatic.  —  A  judg- 
ment against  a  lunatic  on  a  note  made 
by  the  latter  cannot  be  sustained  where 
process  is  served  upon  the  guardian 
only.  Scott  v.  Winningham,  79  Ga. 
492. 

Foreclosure.  —  A  judgment  of  fore- 
closure of  a  ward's  lands  cannot  be 
attacked  collaterally  where  the  notice 
of  foreclosure,  though  directed  to  the 


938 


Volume  IX. 


I 


Actions  and  Soita. 


GUARDIANS. 


Pleading. 


8.  Pleading  —  a.  DECLARATION  OR  Complaint  —  (i)  Entitling 
Cause.  —  When  suing  for  the  benefit  of  an  infant,  the  declaration 
or  complaint  should  state  in  the  title  or  elsewhere,  that  the  suit 
is  brought  by  the  ward,  naming  him,  by  his  guardian,  likewise 
naming  him.*  Such  statements  as  that  the  guardian  prosecutes 
or  defends  "as  guardian,"  will  generally  be  treated  as  words  of 
mere  personal  description.* 

(2)  Necessary  Averments.  —  When  the  suit  is  by  a  guardian  on 
behalf  of  his  infant  ward,  the  infancy  must  be  alleged ;  *  also  a  right 


guardian,  who  was  named  as  defend- 
ant, was  served  on  the  ward.  Dahms 
V.  Alston,  72  Iowa  411. 

Action  against  Insane  Ward.  —  Where, 
by  statute,  it  is  provided  that  no  writ 
or  execution  shall  be  issued  against  a 
ward  for  a  debt  while  he  continues  un- 
der guardianship,  the  issuance  of  a 
writ  and  the  rendition  of  judgment  by 
a  justice  of  the  peace  against  an  insane 
ward  is  wholly  void,  and  no  jurisdic- 
tion can  be  conferred  by  consent  of  the 
guardian.     Miller  v.  Potter,  54  Vt.  267. 

1.  M'Leod  V.  Mason,  5  Port.  (Ala.) 
223.  Sec  also  Grantman  v.  Thrall,  44 
Barb.  (N.  Y.)  173. 

Mode  of  Declaring  —  Instances.  —  In 
Wilson  V.  Vandyke,  2  Harr.  (Del.)  29, 
it  is  said  that  "  the  mode  of  declaring 
in  the  case  of  suit  brought  by  a  guard- 
ian is:  A.  B.  by  C.  D.,  the  lawfully  ap- 
pointed guardian  of  the  said  A.  B.,  etc." 

Under  statutory  requirements  that 
the  complaint  should  contain  the  title 
of  the  cause  by  giving  the  name  of 
plaintiff  and  defendant,  a  complaint  en- 
titled" E.  L.  H.,  etc.,  against  C.  L.  T.," 
instead  of  "  E.  L.  H.,  by  D.  H.,  her 
guardian,  against  C.  L.  T.,"  was  held 
sufficient  where  the  parties  were  prop- 
erly designated  in  the  body  of  the  com- 
plaint. Hill  V.  Thacter,  2  Code  Rep. 
(N.  Y.)  3. 

Where  the  title  of  a  summons  and 
complaint  described  one  of  the  plaintiffs 
as  E.,  heir  at  law  of  R.,  deceased,  by 
her  guardian  W.,  but  in  the  body  of 
the  complaint  W.  was  referred  to  as 
plaintiff,  it  was  held  that  the  action 
must  be  treated  as  an  action  brought 
by  W.  as  plaintiff.  McKinney  v. 
Jones,  55  Wis.  39. 

In  Apthorp  v.  Backus,  Kirby  (Conn.) 
409,  the  writ  was  expressed  "  to  answer 
to  Henrietta  Apthorp,  a  minor,  who  sues 
by  Perez  Morton,  Esq.,  her  next  friend 
and  guardian,"  and  the  replication 'was 
signed  and  the  issue  closed  by  Perez 
Morton  as  guardian,  and   it  was  held 


that  the  suit  and  appearance  were  good 
as  by  common  guardian.  Apthorp  v. 
Backus,  Kirby  (ConrT,)  409. 

A  Statement  in  the  Body  of  the  Complaint 
which  shows  that  the  action  is  brought 
by  an  infant  by  her  guardian  will  sat- 
isfy the  requirements  of  the  provision. 
Hill  V.  Thacter,  3  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  407. 

Bepetition  of  Designation  in  Beginning 
of  Declaration.  —  If  a  plaintiff  has  once 
described  himself  at  the  beginning  of 
a  declaration,  as  guardian,  it  will  only 
be  necessary  thereafter  to  refer  to  him- 
self as  plaintiff  without  adding  "  as 
guardian,"  etc.  Stanley  v.  Chappell, 
8  Cow.  (N.  Y.)  235. 

2.  Arkansas.  —  Bingham  v.  Calvert, 
13  Ark.  399. 

Georgia.  —  Lewis  v.  Allen,  68  Ga.  398. 

Illinois. — Bowles  v.  McAllen,  16  111. 
30;  Hoare  v.  Harris,  11  111.  24;  Mc- 
Donald V.  Brown,  16  111.  32;  Swift  v. 
Yanaway,  153  111.  197. 

Indiana.  —  Maxedon  v.  State,  24  Ind. 
370;  McNabb  v.  Clipp,  5  Ind.  App. 
204. 

Massachusetts.  —  Rollins  v.  Marsh, 
128  Mass.  116. 

New  York.  —  Gorham  v.  Gorham,  3 
Barb.  Ch.  (N.  Y.)  24. 

A'orth  Carolina.  —  Dowd  v.  Wads- 
worth,  2  Dev.  L.  (N.  Car.)  130. 

Ohio.  —  Gard  v.  Neff,  39  Ohio  St.  607. 

Necessity  of  Proof  of  Onardianship.  — 
Where  suit  is  brought  by  one  as 
"  guardian  for,  etc.,"  the  words 
"  guardian,  etc.,"  are  merely  descri(>- 
tive  of  the  person,  and  not  necessary  to 
be  proved,  and  therefore  cannot  be  put 
in  issue  by  a  plea  in  abatement.  Baker 
V.  Ormsby,  5  111.  325. 

3.  Stanley  J/.  Chappell,  8  Cow.  (N.  Y.) 
235;  Grantman  v.  Thrall,  44  Barb.  (N. 
Y.)  173. 

Failure  to  Aver  Infancy  —  Presumption. 
—  Where  a  complaint  does  not  aver 
that  the  persons  of  whom  he  represents 
himself  as  guardian  are  infants,  the 
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of  action  in  the  ward,*  the  due  appointment  of  a  guardian,*  and 
various  other  matters  which  may  be  relied  on  to  justify  the  right 
to  a  recovery.* 


law  will  presume  them  to  be  of  age. 
Maxedon  v.  State,  24  Ind.  370. 

1.  A  complaint  by  a  committee  or 
guardian  suing  in  his  own  name  should 
show  the  right  of  action  to  be  in  the 
ward,  and  should  not  allege  the  right 
of  action  to  be  in  the  committee  or 
guardian.  Bearss  v.  Mcntgomery,  46 
Ind.   544. 

Bedemption  from  Tax  Sale.  —  Where  a 
guardian  seeks  to  redeem  land  of  his 
ward  which  has  been  sold  for  taxes,  he 
must  show  that  at  the  time  of  the  tax 
sale  the  ward  was  the  owner  of  the 
land  sold.  Pearsons  v.  American  In- 
vest. Co..  83  Iowa  35S. 

Action  on  Note  Payable  to  Ancestor  of 
Ward.  —  A  guardian  for  minor  heirs 
may  sue  on  a  promissory  note  payable 
to  a  deceased  ancestor  of  his  wards,  on 
a  showing  that  they  are  the  only  heirs 
of  the  payee  and  that  there  has  been 
no  administration  on  the  estate.  Rob- 
erts V.  Sacra,  38  Tex.  5S0. 

2.  Alabama.  —  Switzer  v.  Holloway 
2  Port.  (Ala.)  88;  Tate  v.  Gilbert,  5 
Stew.  &  P.  (Ala.)  114. 

California.  —  Crawford  v.  Neal,  56 
Cal.  321. 

Connecticut.  —  Hutchins  v.   Johnson, 

12  Conn.  376. 

New  York.  —  Stanley  v.  Chappell,  8 
Cow.  (N.  Y.)  235. 

South  Carolina.  —  Brooks  v.  Sullivan, 
Rice  L.  (S.  Car.)  41. 

England.  —  Rawlyns's  Case,  4  Coke 

53- 

Sufficiency  of  Allegations. —  Instances. — 
An  allegation  in  a  complaint  that  "  A. 
B.,  an  infant  under  the  age  of  twenty- 
one  years,  plaintiff,  by  C.  D.,  his 
guardian,"  etc.,  is  insufficient  because 
failing  to  allege  how  C.  D.  became 
guardian,  whether  by  special  appoint- 
ment or  otherwise.     Hulbert  v.  Young, 

13  How.  Pr.  (N.  Y.  Supreme  Ct.)  413. 
Where  the  right  of  a  guardian  to  rep- 
resent his  ward  is  put  in  issue  by  a  de- 
fendant whom  the  guardian  has  sued, 
unless  the  plaintiff  makes  legal  proof  of 
his  appointment  he  cannot  recover;  but 
otherwise  if  the  right  of  the  guardian 
is  not  put  in  issue.  Tate  v.  Gilbert,  5 
Stew.  &  P.  (Ala.)  114. 

The  fact  that  the  complaint  in  an 
action  by  an  infant  is  entitled  "  A.  by 
B.,  his  guardian,  against  C,"  and  con- 


tinues, "  the  plaintiff  complaining 
states,"  etc.,  will  not  supply  an  omis- 
sion to  state  the  due  appointment  of 
the  guardian.  Grantman  v.  Thrall,  44 
Barb.  (N.  Y.)  173. 

Where  a  general  guardian  has 
authority  to  institute  an  action  on  be- 
half of  his  ward,  a  designation  of  him- 
self as  guardian  ad  litem  in  the  title  of 
the  cause  is  immaterial,  if  the  body  of 
the  complaint  sufficiently  shows  his  re- 
lation to  his  ward  to  justify  the  institu- 
tion of  the  action  on  his  part.  Spear  v. 
Ward,  20  Cal.  659. 

In  Com.  V.  Gracey.  96  Pa.  St.  70., 
which  was  a  suit  on  a  decree  directing 
a  guardian  to  pay  over  to  his  successor, 
the  plaintiff  did  not  file  the  declaration, 
but  merely  a  copy  of  the  bond  and 
affidavit  setting  forth  the  breach,  and 
the  proceeding  was  held  to  be  a  sub- 
stantial compliance  with  a  rule  of 
court  prescribing  in  what  cases  a  judg- 
ment may  be  taken  for  want  of  an  affi- 
davit of  defense;  and  it  was  further 
held  that  if  the  affidavit  of  the  defend- 
ant failed  to  disclose  a  defense,  the 
plaintiff  was  entitled  to  judgment. 

Averment  of  Special  Admission.  —  The 
special  admission  of  the  guardian  to 
sue  or  defend  need  not  be  averred. 
Wilson  V.  Vandyke,  2  Harr.  (Del.)  29. 

But  see  Young  v.  Young,  Cro.  Car. 
86;  Swift  -v.  Nott,  i  Sid.  173;  Combers 
V.  Watton,  I  Lev.  224;  Fitzgerald  v. 
Villiers,  3  Mod.  236,  2  Saund.  117  /. 
note  I.  Also  see  article  Infants,  sub- 
title Guardian  ad  Litem. 

3.  Leave  of  Court.  —  A  declaration  filed 
by  a  foreign  guardian,  in  an  action  for 
the  use  of  the  wards  against  the  sure- 
ties of  a  former  guardian,  that  the  suit 
"  was  brought  by  order  and  direction 
of  the  court  of  pleas  and  quarter  ses- 
sions for  the  county  of  Nash  and  state 
of  North  Carolina,"  may  be  treated  as 
surplusage  where  the  declaration  else- 
where shows  the  right  of  the  guardian 
by  virtue  of  his  proceedings  in  the  pro- 
bate court  within  the  state.  Hines  v. 
North  Carolina,  lo  Smed.  &  M.  (Miss.) 

529- 

Action  for  Taking  Away  "Ward  —  Loss 
of  Services.  —  A  guardian  cannot  sue  for 
damages  for  the  taking  away  of  his 
ward  without  alleging  loss  of  service. 
Fields  V.  Low,  2  Root  (Conn.)  320. 
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Necessaries.  —  Where  it  is  sought  to  recover  for  necessaries,  the 
actual  necessity  for  the  goods  or  supplies  furnished  must  be 
averred.  * 


Action  on  Note  —  Indorsement  —  Beply 
as  Departure.  —  In  an  action  by  a  guard- 
ian upon  a  note  the  complaint  alleged 
that  the  note  was  indorsed  to  the  guard- 
ian, and  in  the  reply  he  alleged  that 
the  note,  instead  of  having  been  in- 
dorsed to  him  as  stated  in  the  com- 
plaint, was  indorsed  to  the  deceased 
ancestor  of  his  ward,  and  that  his 
ward's  only  claim  to  it  grew  out  of  the 
division  of  the  notes  held  by  the  de- 
ceased made  by  the  heirs  after  his 
death;  and  it  was  held  that  the  reply 
was  a  departure  which  might  be  taken 
advantage  of  by  demurrer.  Bearss  v. 
Montgomery.  46  Ind.  544. 

Breach  of  Duty  Must  be  Alleged.  —  A 
guardian  cannot  be  held  for  any  breach 
of  duty  not  alleged  in  the  bill.  Smith 
V.  Smith.  4  Johns.  Ch.  (N.  Y.)  281. 

Notice  of  Infancy  by  Assignee  of  Note. 
—  A  complaint  by  a  guardian  upon  a 
promissory  note  made  payable  to  his 
ward  and  assigned  by  the  latter,  which 
sets  lip  that  the  maker  and  assignee 
had  notice  of  the  minority  of  the  in- 
fants, need  not  allege  that  the  infants 
disaffirmed  the  assignment  before  pay- 
ment by  the  maker  to  the  assignee. 
Briggs  V.  McCabe,  27  Ind.  327. 

Complaint  against  Guardian  —  Antici- 
pation of  Defense.  —  Under  the  statute. 
Rev.  Stat.  R.  I.,  c.  138,  §  24,  providing 
that  creditors  of  the  ward  shall  exhibit 
claims  to  the  guardian  within  six 
months  after  notice  or  be  barred,  un- 
less there  shall  be  surplus  property  in 
the  hands  of  the  guardian  after  pay- 
ment of  all  debts,  etc.,  it  is  not  neces- 
sary for  the  plaintiff  to  anticipate  a  de- 
fense to  be  set  up  in  a  suit  by  averring 
in  his  declaration  that  he  exhibited  the 
claim  to  the  guardian  within  the  time 
prescribed;  for  it  is  matter  of  defense 
to  be  pleaded,  and  if  there  be  in  fact 
such  surplusage,  plaintiff  may  reply  to 
the  defendant's  plea  and  avoid  the  bar. 
Willard  V.  Fairbanks,  8  R.  I.  i. 

Action  against  Administrator  —  Guard- 
ian. —  In  an  action  against  an  adminis- 
trator who  subsequently  became  guard- 
ian, but  did  no  act  to  signify  his 
intention  to  hold  the  assets  as  guardian, 
assignment  of  breach,  that,  the  money 
being  in  defendant's  hand  as  guardian, 
he  did  not  pay,  etc., was  held  insufficient. 
Burton  v.  Tunnell,  4  Harr.  (Del.)  424. 


Joinder  of  Oaardianship  and  Personal 
Debts.  —  A  claim  against  one  as  guard- 
ian cannot  be  joined  with  one  against 
him  individually.  Rodgers  v.  Ellison, 
Meigs  (Tenn.)  88;  Wren  v.  Gayden,  i 
How.  (Miss.)  365. 

On  a  suit  by  a  gua-'dian  to  foreclose 
a  mortgage  conditioned  upon  the  pay- 
ment of  a  specified  sum  for  the  sup- 
port of  the  ward  on  a  written  or  verbal 
order  of  the  guardian,  the  bill  alleged 
a  certain  amount  due  and  unpaid,  and, 
under  a  general  demurrer  interposed 
thereto,  defendants  specified  the  fail-  • 
ure  to  aver  an  order  by  the  guardian 
prior  to  commencement  of  the  suit;  and 
it  was  held  that  the  objection  was  not 
available  on  general  demurrer,  since, 
if  there  had  been  no  demand,  and  de- 
fendants were  ready  to  pay  at  the  time 
and  place  specified,  the  only  effect 
would  be  to  deprive  the  complainant  of 
costs.     Norton  v.  Ohrns,  67  Mich.  612. 

Sufficiency  of  Verification.  —  Though  a 
statute  requires  that  a  bill  shall  be  veri- 
fied by  the  oath  of  the  guardian,  the 
oath  should  be  made  at  the  time  of  the 
filing  of  the  bill.  This,  however,  is  not 
fatal,  but  it  will  be  sufficient  if  it  is 
sworn  to  at  any  time  before  the  court 
acts  upon  it  and  makes  a  decree  there- 
on. Durrett  v.  Davis,  24  Gratt.  (Va.) 
302. 

1.  Notice  to  Guardian  of  Befusal  of 
Parent  to  Provide.  —  A  complaint  against 
a  guardian  to  recover  for  necessaries 
furnished  a  ward  who  has  a  father  liv- 
ing, must  show  that  the  failure  and  re- 
fusal of  the  father  to  provide  the  neces- 
saries for  the  child,  or  to  pay  the  plain- 
tiff, were  brought  to  the  notice  of  the 
guardian.  Turner  z'.  Flagg,  6  Ind. 
App.  563. 

Necessity  of  Alleging  Honeys  in  Guard- 
ian's Hands.  —  An  averment,  in  a  com- 
plaint against  a  guardian  for  necessa- 
ries furnished  the  ward,  that  defendant 
"  had  sufficient  moneys  in  his  hands 
belonging  to  his  ward  with  which  to 
pay,"  is  immaterial,  and  a  judgment 
upon  such  a  complaint  will  not  con- 
clude the  guardian  in  that  respect. 
Stumph  7>.  Goepper,  76  Ind.  323. 

Allegation  of  Necessity  of  Indebtednen. 
—  Where  the  tutor  of  a  minor  has, 
without  authority  of  law,  created  an 
indebtedness,   which  exceeds   the  rcv- 
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(3)  Pleading  and  Proof.  —  It  follows,  of  course,  that  all  aver- 
ments necessary  to  authorize  the  recovery  must  be  supported  by 
sufficient  proof.* 

(4)  Amendments.  —  Where  the  declaration  or  complaint  fails  to 
show  that  suit  is  brought  by  the  guardian  on  behalf  of  his  ward, 
necessary  amendments  will  ordinarily  be  allowed;  *  as  they  also 


enues  of  the  minor,  the  creditor,  to  re- 
cover, must  show  that  the  indebtedness 
was  absolutely  necessary,  either  for  the 
support  of  the  minor  or  the  preserva- 
tion of  his  property,  and  that  the  sup- 
plies furnished  inured  to  the  benefit  of 
the  minor.  Sanford  v.  Waggaman,  14 
La.  Ann.  865. 

In  Welch  v.  Burris,  29  Iowa  186, 
^which  was  an  application  requiring  the 
defendant  to  pay  over  for  necessaries 
furnished  to  the  wards,  and  for  an  order 
fixing  the  amount  and  requiring  the 
payment  for  their  future  maintenance, 
the  petition  was  held  to  be  insufficient 
to  justify  an  order  of  allowance,  either 
for  past  or  future  support,  there  being 
no  averment  as  to  the  condition  of  the 
parties,  and  no  showing  that  the  per- 
sons having  their  care  were  wealthy, 
or  at  least  able  to  maintain  the  wards, 
and  no  excuse  for  an  application  not 
having  been  sooner  made. 

In  an  action  brought  against  the 
guardian  to  charge  the  estate  of  his 
ward  for  services  rendered  as  attorneys, 
the  petition  must  show  that  the  em- 
ployment of  the  plaintiff  was  a  reason- 
able and  proper  expense  incurred,  and 
the  allegation  must  be  supported  by 
proof  in  like  manner  as  if  the  guardian 
had  paid  for  the  services  and  sought 
to  have  them  allowed.  Caldwell  v. 
Young,  21  Tex.  800. 

Advances  for  Benefit  of  Tntor.  —  In  an 
action  against  a  tutor  for  advances, 
supplies,  etc.,  furnished  to  the  estate  of 
his  wards,  the  under-tutor,  who  alleges 
that  the  advances,  etc.,  went  to  the 
benefit  of  the  tutor  personally,  and  not 
to  that  of  the  wards,  shows  sufficient 
grounds  to  justify  an  intervention. 
Urquhart  v.  Scott,  12  La.  Ann.  674. 

1.  See  Morford  v.  Dieffenbacker,  54 
Mich.  594. 

Charge  of  Waste  and  Fraud  —  Proof  of 
Waste,  —  In  an  action  in  equity  by  a 
ward  against  her  guardian,  wherein 
waste  and  fraud  on  the  part  of  the 
guardian  was  alleged,  it  was  held  that 
the  court  should  not  have  dismissed 
the  suit  because  fraud  was  not  made 
out,  where  waste  was  unquestionably 


shown,  but  that  the  defendant  should 
be  held  accountable  for  the  waste  so 
committed.     Willis  z^.  Fox,  25  Wis.  646. 

Action  for  Tortious  Acts  of  Guardian  — 
Proof  of  Wrongful  Appointment.  —  Where 
the  gist  of  the  action  by  a  ward  is  the 
wrongful  act  of  the  guardian  in  secur- 
ing his  appointment,  and  complaint  is 
made  of  the  tortuous  acts  of  the  guard- 
ian under  color  of  such  appointment, 
no  recovery  can  be  had  unless  the 
wrongful  appointment  is  established. 
Bagley  v.  McFarland,  62  Vt.  79. 

2.  Perrine  v.  Grand  Lodge,  etc.,  48 
Minn.  82. 

Where  a  Summons  Is  in  the  Hams  of  the 
Guardian  Individually  a  complaint  may 
be  so  amended  as  to  show  that  the 
plaintiff  sues  as  guardian  of  a  minor 
and  for  the  use  of  his  ward.  Longmire 
V.  Pilkington,  37  Ala.  296. 

Amendment  after  Plea.  —  In  Morford 
V.  Dieffenbacker,  54  Mich.  594,  a  decla- 
ration filed  in  the  name  of  the  guardian 
was  amended  after  plea,  by  making  the 
ward  plaintiff,  suing  by  next  friend 
who  was  the  guardian;  but  the  issue 
was  in  no  wise  changed,  and  it  was 
held,  on  the  authority  of  Kinney  v. 
Harrett,  46  Mich.  87,  that  the  amend- 
ment was  properly  allowed,  and  that  it 
was  immaterial  that  an  opportunity  to 
plead  anew  was  not  given  where  the 
right  to  plead  anew  was  not  recognized, 
and  there  was  no  apparent  reason 
therefor. 

Objection  Must  le  Timely  that  Amend- 
ment May  Be  Made.  —  The  objection 
that  an  infant  sues  without  the  inter- 
vention of  a  guardian  must  be  inter- 
posed in  apt  time  by  plea  in  abatement, 
that  the  plaintiff  may  amend  by  insert- 
ing the  name  of  a  guardian  and  obviate 
the  difficulty.  Hicks  v.  Beam,  112  N. 
Car.  642. 

Ejectment.  —  Under  a  statutory  pro- 
vision that  the  plaintiff  in  a  declaration 
in  ejectment  must  state  the  nature  of 
the  estate  claimed  bv  him,  a  guardian 
cannot  bring  ejectment  in  his  own 
name;  but  if  the  guardian  is  only  a 
nominal  party,  and  the  title  claimed  by 
the  ward  is  fully  set  out  in  the  decla- 
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will  where  the  guardian  fails  to  state  or  show  that  he  sues  in  his 
own  name.* 

b.  Plea  or  Answer  —  Necessary  AvennenU.  —  Where  there  are 
no  special  rules  governing  pleas  and  answers,  they  should  suffi- 
ciently show  the  defense  relied  on  to  defeat  the  recovery.* 


ration,  objections  to  the  declaration 
should  be  taken  by  demurrer,  and  the 
court  in  its  discretion  may  permit  an 
amendment.  Kinney  v.  Harrett,  46 
Mich.  87. 

1.  Amendment  by  Striking  Oat  "As 
Guardian."  —  Where  a  guardian  brought 

•  suit  on  a  lease  made  by  him  of  his 
ward's  land,  in  which  he  stated  that  he 
sued  as  guardian,  he  was  allowed  to 
amend  by  striking  out  the  words  show- 
ing that  the  suit  was  brought  by  him 
as  guardian.  Huff  v.  Walker,  i  Ind. 
193. 

Immateriality.  —  Whether  a  suit 
should  have  been  brought  in  the  name 
of  the  guardian  as  plaintiff  instead  of 
in  the  name  of  the  infant  by  her  guard- 
ian, is  of  little  importance  and  at  most 
a  mere  formal  remedy,  since  the  suit 
in  either  case  would  be  for  the  sole  use 
and  benefit  of  the  ward,  and  a  change 
in  the  title  of  the  suit  would  not  be 
treated  as  a  material  amendment  and 
would  affect  no  substantive  right. 
Moir  V.  Dodson,  14  Wis.  279. 

2.  Agreement  of  Ouardian  to  Batity  Act 
ofWard.  —  In  an  action  by  the  guard- 
ian of  an  insane  person  to  set  aside  a 
conveyance  executed  by  his  ward,  be- 
cause of  the  insanity  of  the  latter,  the 
answer  set  up  that  at  the  time  of  the 
appointment  of  the  guardian  it  was 
agreed  between  him  and  the  grantee 
that  the  guardian  would  ratify  the  con- 
veyance upon  the  payment  of  certain 
costs,  and  the  answer  was  construed  to 
mean  that  the  agreement  was  made  be- 
fore the  appointment.  Funk  v.  Rentch- 
ler,  134  Ind.  68. 

In  Deland  v.  Metzger,  21  111.  App. 
89,  which  was  a  suit  to  foreclose  a 
mortgage  made  by  a  guardian  to  his 
successor  to  secure  a  note  payable  to 
the  complainant,  it  appeared  that  the 
latter  had  agreed  to  credit  the  account 
of  the  maker  with  his  ward  and  to 
procure  an  order  from  the  county  court 
to  that  effect,  and  it  was  held  that  an 
answer  by  the  mortgagor  setting  up  the 
agreement  and  non-performance  of  the 
same,  and  the  pendency  of  the  suit 
against  the  mortgagor  for  the  entire 
balance  of  the  guardianship  account, 
was  pertinent. 


Ratification  by  Ouardian.  —  An  an- 
swer to  a  complaint  by  the  guardian  of 
an  insane  person  to  set  aside  a  convey- 
ance upon  the  ground  that  at  the  time 
of  its  execution  the  ward  was  insane, 
that  the  guardian,  after  his  appoint- 
ment having  full  knowledge  of  the 
facts,  ratified  the  conveyance,  is  bad 
because  stating  a  conclusion  of  law. 
Funk  V.  Rentchler,  134  Ind.  68. 

Action  for  Necessaries.  —  Where  a 
guardian  was  sued  upon  his  individual 
undertaking,  pleas  that  he  had  no 
assets  in  his  hands  belonging  to  his 
ward,  and  that  he  was  not  guardian 
when  the  accommodations  sued  for 
were  furnished,  were  held  bad.  Clark 
V.  Casler,  r  Ind.  243. 

Plea  in  Reconvention  —  Denial  of  Ouard- 
iansMp. —  In  an  action  by  a  guardian  to 
recover  on  a  promissory  note  made  to 
the  ancestor  of  the  wards,  a  defendant 
who  has  pleaded  in  reconvention  and 
asked  affirmative  action  of  the  court 
against  the  wards  of  the  plaintiff  will 
not  be  heard  to  deny  the  representa- 
tive character  of  the  plaintiff.  Roberts 
V.  Sacra,  38  Tex.  580. 

Presumption  of  Fact  Not  Averred.  —  In 
Bonner  v.  Nelson,  57  Ga.  433,  it  was 
held  that  where  there  was  no  stipulation 
in  the  contract  or  an  averment  to  that 
effect  in  the  pleadings,  no  presumption 
would  arise  that  a  debt  owing  to  the 
guardian  was  payable  in  Confederate 
money,  though  the  note  was  executed 
in  1863  and  made  payable  in  1864. 

Former  Suit  by  Ward. —  Where  a  suit 
is  brought  by  a  guardian  on  behalf  of 
his  ward,  a  plea  in  abatement  of  the 
commencement  and  pendency  of  the 
previous  suit  by  the  ward  should  allege 
that  the  first  action  was  commenced  be- 
fore the  ward  was  placed  under  guard- 
ianship, or  that  the  first  suit  was  com- 
menced by  the  procurement  or  assent 
of  the  guardian,  in  order  to  show  a 
sufficient  ground  for  abating  the  sec- 
ond action,  as  it  does  not  deny  the 
guardianship.  Lincoln  v.  Thrall,  34 
Vt.  no. 

Admissions  by  Guardian.  —  Guardians 
may  make  admissions  in  pleadings  in 
partition  proceedings,  to  the  effect  that 
the  land  in  question  was  community 
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9.  Appointment  of  Guardian  Pendente  Lite.  —  Where,  pending  an 
action,  a  party  thereto  is  appointed  guardian  of  an  infant  defend- 
ant, it  would  seem  that  by  reason  of  the  adverse  interests  of  the 
guardian  and  ward,  the  action  should  be  dismissed,  or  some  one, 
other  than  the  guardian,  appointed  to  represent  the  infant,*  And 
where  a  guardian  is  appointed  for  a  spendthrift,  or  an  insane 
person,  pending  an  action  against  them,  the  cause  should  be 
dismissed.* 

10.  Termination  of  Guardianship  Pendente  Lite  —  a.  By  Death 
OF  Guardian.  —  Where,  pending  an  action  by  or  against  a  guard- 
ian on  an  obligation  created  by  him  for  the  benefit  of  the  ward, 
the  guardian  dies,  the  action  may  be  continued  by  his  personal 
representative ;  but  where  property  of  the  ward  is  sought  to  be 
recovered  the  successor  to  the  guardian  should  proceed.' 

Amendments.  —  Where  the  termination  is  suggested,  pending  the 
suit,  it  is  variously  held  that  the  late  ward  may  prosecute  in  his 
own  name,  without  amendment   to  the  pleadings,*  or  that  the 


property  of  the  parents  of  the  infants, 
although  such  admissions  may  be 
prejudicial  to  rights  formerly  asserted. 
Kromer  v.  Friday,  lo  Wash.  621. 

And  see  article  Infants,  subtitle 
Guardian  Ad  Litem. 

1.  In  Iturri  v.  Whitehead,  22  Tex.  556, 
the  court  said,  but  did  not  decide,  be- 
cause the  point  had  not  been  noticed 
in  argument,  that  on  general  principles, 
where,  in  a  suit  against  minors,  the 
plaintiff  had  been  appointed  their 
guardian,  the  action  should  be  dis- 
missed. 

In  an  action  in  trespass  to  try  title, 
defendant  cannot  avail  himself  of  the 
fact  that  he  was  chosen  guardian  of 
the  person  and  estate  of  one  of  the 
plaintiffs  after  the  beginning  of  the 
action.  Lahiffe  v  Hunter,  Harp.  L. 
(S.  Car.)  184. 

2.  If  a  person  against  whom  a  suit  is 
pending  is  decreed  to  be  a  spendthrift, 
and  his  estate  decreed  to  be  adminis- 
tered as  an  insolvent  estate,  the  suit 
will  be  dismissed  on  motion  of  the 
guardian.  Hawkins  v.  Learned,  54  N. 
H.  333.  See  also  Jones  z/.  Jones,  45  N.  H. 
123,  where  a  similar  disposition  was 
made  of  a  suit  against  an  insane  person. 

8.  Lewis  V.  Allen,  68  Ga.  398. 

On  the  decease  of  a  suitor  who  is  a 
guardian,  his  successor  in  office  should 
be  made  a  party  in  his  stead  where  the 
suit  is  instituted  for  the  ward,  as  suits 
to  recover  the  ward's  distributive  share 
of  an  estate  from  an  administrator,  or 
to  recover  property  where  the  title  is  in 
the  infant  ward,  and  on  the  death  of 


the  guardian,  if  there  should  be  no  suc- 
cessor appointed,  a  court  of  chancery 
may  appoint  a  guardian  ad  litem  for  a 
suit  already  pending;  yet,  in  a  suit  to 
enforce  the  collection  of  a  chose  in 
action  taken  by  the  guardian,  payable 
to  himself  for  money  loaned  in  manag- 
ing the  ward's  estate,  the  representa- 
tive of  such  a  guardian,  when  deceased, 
is  a  proper  party  to  such  a  suit, 
especially  where  the  record  shows  that 
the  wards  have  already  attained  their 
majority  and  there  can  be  no  successor 
to  the  guardian  appointed.  Zellner  v. 
Cleveland,  69  Ga.  631. 

That  the  executor  is  not  a  proper 
party  should  be  set  up  as  a  defense  to 
a.  scire  facias  io  make  parties;  after  he 
has  been  brought  in,  demurrer  will  not 
lie  at  a  subsequent  term.  Lewis  v. 
Allen,  68  Ga.  398. 

Death  of  One  Joint  Guardian  —  Defend- 
ant. —  The  survivor  of  two  joint  guard- 
ians may  be  sued  on  a  note  payable 
to  them  as  such,  and  on  his  death 
pendente  lite  the  suit  is  properly  re- 
vived in  the  name  of  his  personal  rep- 
resentative as  the  executor  of  an  ex- 
press trust  within  a  statutory  provision 
authorizing  suits  by  trustees  of  an  ex- 
press trust  without  joining  with  them 
the  person  for  whose  benefit  the  action 
is  presented,  and  this  notwithstanding 
that  the  wards  have  arrived  at  full  age 
and  the  note  was  signed  by  the  plaintiff 
to  one  of  them.  Biggs  v.  Williams,  66 
N.  Car.  427. 

4.  Clements  v.  Ramsey,  (Ky.  1887)  4 
S.  W.  Rep.  311. 
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pleadings  and  proceedings  may  be  amended  by  substituting  him 
as  a  party.* 

b.  By  Majority  of  Infant  Ward.  —  Where  the  termination 
is  because  of  the  majority  of  an  infant  ward,  the  action  will  not 
abate  if  the  obligation  was  made  to  the  guardian,* 

11.  The  Judgment  —  Form  and  Sufficiency.  —  The  judgment  should 
in  form  follow  the  process  and  declaration,  and,  of  course,  will 
vary  according  to  the  circumstances  of  each  particular  case.* 

Action  on  Obligation  of  Onardian.  —  When  the  judgment  is  obtained 
on  a  cause  of  action  arising  on  the  obligation  of  the  guardian,  it 
should  be  against  him  personally.* 


1.  The  ward  should  not  be  joined 
with  the  guardian,  but  should  be  made 
sole  plaintiff.  Ricord  v.  Central  Pac. 
R.  Co.,  15  Nev.  167. 

Order  of  Substitntion  Nunc  Fro  Tune.  — 
If  the  former  ward  substitutes  himself 
as  plaintiff,  and  makes  proof  of  his 
majority  when  objection  is  made,  the 
court  should  make  an  order  of  substitu- 
tion nunc  pro  tunc.  Sims  v.  Renwick, 
25  Ga.  58. 

Striking  Out  Fart  of  Declaration.  — 
Where  a  ward  attains  majority  pending 
a  suit  by  a  nonresident  guardian,  the 
declaration  may  be  amended  by  strik- 
ing out  the  part  of  the  declaration  in 
which  the  name  of  the  guardian  ap- 
pears.    Sims  V.  Renwick,  25  Ga.  58. 

Necessity  of  Supplemental  Bill.  —  That 
since  the  complainant  had  filed  his  bill 
he  became  aware  of  the  fact  that  the 
infant  defendant  had  attained  his 
majority  before  the  filing  is  not  a  mat- 
ter for  a  supplemental  bill,  but  for 
amendment  to  the  original  bill.  Wood 
V.  Truax,  39  Mich.  628. 

Froof  of  Termination  —  Flea.  —  Where 
an  action  is  brought  by  a  guardian,  tes- 
timony may  be  introduced  to  show  that 
the  guardianship  has  ended,  and  if  a 
plea  to  that  effect  is  necessary,  an 
amendment  to  permit  such  defense 
should  be  allowed.  Chubb  z/.  Bradley, 
58  Mich.  268. 

2.  Gard  v.  Neff,  39  Ohio  St.  607; 
Zachary  v.  Gregory,  32  Tex.  452;  Simp- 
son V.  Belvin.  37  Tex.  674.  See  Reed 
V.  Lane,  (Iowa  1895)  65  N.  W.  Rep.  380. 

Death  of  Insane  Ward.  —  Where  a  ward 
non  compos  mentis  defends  in  an  action 
by  his  guardian,  and  dies  pending  the 
suit,  the  guardian  can  no  longer  appear 
in  the  defense,  but  the  executor  or  ad- 
ministrator of  the  non  compos,  if  the 
cause  of  action  survives  against  him, 
must  defend.  Whitney  v.  Whitman,  4 
Mass.  508. 


3.  M'Leod  v.  Mason,  5  Port.  (Ala.) 
323;  Taylor  v.  Cline,  (Ky.  1896)  35  S. 
W.  Rep.  109. 

Judgment  on  Note  Executed  by  Chiard- 
ian.  —  In  an  action  against  the  guard- 
ian of  a  minor  on  a  note  signed  by  him 
in  his  representative  character,  the 
proper  judgment  is  that  the  plaintiff 
have  execution,  and  not  that  the  judg- 
ment be  paid  in  due  course  of  adminis- 
tration. Gibson  v.  Irby,  17  Tex.  173; 
Smith  7'.  Downes,  40  Tex.  57. 

Directing  Transfer  of  Property  by  Com- 
mittee.—  When  a  matter  relating  to  the 
personal  estate  of  a  lunatic  has  been 
fairly  litigated  by  a  committee  and  ad- 
versely decided,  the  court  may  protect 
the  defendantagainst  a  new  suit  by  the 
lunatic  or  his  representatives,  although 
the  lunatic  was  not  a  formal  party  to 
the  original  suit,  by  directing  the  com- 
mittee to  transfer  the  property  which 
was  in  litigation  to  the  defendant,  or  to 
release  him  from  any  further  claim  on 
account  thereof.  Gorham  v.  Gorham, 
3  Barb.  Ch.  (N.  Y.)  24. 

A  court  of  equity  has  no  power  to 
require  a  guardian  of  a  lunatic,  on  a 
bill  by  the  guardian  to  which  the  ward 
is  not  made  a  party,  to  transfer  the  real 
property  held  by  the  ward  in  trust  to 
the  beneficiary  owners.  Cooper  7'. 
Wallace.    (N.    J.    1897)    36    Atl.    Rep. 

57S- 

Determination  of  Property  Bights  of 
Guardian  and  Wards.  —  In  an  action 
brought  by  a  guardian  in  his  own  be- 
half as  well  as  for  his  wards,  a  judg- 
ment determining  the  property  rights 
of  the  respective  plaintiffs  will  not  con- 
clude the  infants  where  there  is  no 
issue  as  to  such  rights.  Sandoval  v, 
Rosser,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  930. 

4.  Clark  z/.  Casler,  i  Ind.  243;  Baker 
V.  Groves,  i  Ind.  App.  522;  Stevensoa 
V.   Bruce,    10  Ind.   397;    Lewis  v.  Ed- 
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Action  on  Contract  of  Ward  or  Concerning  His  Estate.  —  But  when  the 
cause  of  action  arises  on  a  contract  of  the  ward  entered  into  prior 
to  the  establishment  of  the  guardianship,  or  concerns  his  estate, 
the  judgment  should  be  against  him  and  not  against  his  guardian.* 

12.  Enforcement  of  Judgment  —  Judgment  in  Name  of  Guardian.  — 
When  the  judgment  is  recovered  in  the  name  of  the  guardian  he 
may  enforce  it.* 

Judgment  in  Name  of  Ward.  —  But  where  it  is  recovered  in  the  name 
of  the  ward,  the  property  therein  rests  in  him,  and  it  may  be 
enforced  on  his  behalf.' 

Judgment  against  Guardian. —  If  the  judgment  is  against  the  guard- 
ian, execution  should  be  issued  against  him.* 

wards,  44  Ind.  333;  Thacher  v.  Dins- 
more,  5  Mass.  299. 

A  judgment  against  one  "  as  guard- 
ian "  is  a  personal  judgment  against 
him,  the  word  "  guardian  "  being 
merely  descriptio  persona.  Tobin  v. 
Addison,  2  Strobh.  L.  (S.  Car.)  3. 

A  bill  filed  by  the  committee  of  a 
lunatic  in  their  own  names,  in  which 
they  only  describe  themselves  as  his 
committee,  is  a  bill  by  the  committee 
alone,  and  is  not  the  bill  of  the  lunatic 
by  his  committee ;  and  a  decree  in  favor 
of  the  complainants  would  not  be  a  de- 
cree in  favor  of  the  lunatic.  Gorham 
V.  Gorham,  3  Barb.  Ch.  (N.  Y.)  24. 

An  erroneous  direction  in  a  judg- 
ment, in  an  action  against  a  guardian 
upon  a  contract  made  by  him  respect- 
ing his  ward's  estate,  that  levy  be  made 
of  the  effects  of  the  ward,  may  be 
amended  by  the  appellate  court. 
Stevenson  v.  Bruce,  10  Ind.  397. 

1.  Wakefield  v.  Marr,  65  Me.  341; 
Bently  v.  Torbert,  68  Iowa  122;  Steel- 
man  V.  Cox,  3  N.  J.  L.  225.  And  see 
Martel  v.  Richard,  15  La.  Ann.  598. 

A  guardian  who  recovers  in  behalf 
of  his  ward  has  no  lien  for  advances 
made  in  the  recovery.  Lang  v.  Whit- 
ney, 36  Me.  155. 

2.  Appointment  of  New  Guardian.  — 
Where  a  guardian  obtains  a  judgment 
he  may  have  scire  facias  to  revive  it 
and  have  execution  after  the  termina- 
tion of  his  guardianship,  although  an- 
other guardian  has  been  appointed. 
Welker  v.  Welker,  3  P.  &  W.  (Pa.)  21. 

Death  of  Guardian.  —  Where  a  general 
guardian  recovers  a  judgment  in  his 
own  name  and  thereafter  dies,  the 
wards  will  be  allowed  to  issue  execu- 
tion. Harnett  v.  Morris,  10  Civ.  Pro. 
Rep.  (N.  Y.  C.  PI.)  223. 

3.  Lang  v.  Whitney,  36  Me.  155. 
Sufficiency  of  Execution.  —  An  execu- 


tion in  the  name  of  "  B.,  guardian,"  is 
not  supported  by  a  judgment  in  the 
name  of"  C,  P.,  &  S.,  by  theirguardian 
B.,"  and  therefore  is  void.  Newsom  v. 
Newsom,  4  Ired.  L.  (N.  Car.)  381. 

Enjoining  Issuance  of  Execution  by 
Guardian  —  Belease  by  Ward  after  Ma- 
jority. —  Where  a  guardian  has  pro- 
cured a  judgment  in  favor  of  his  ward, 
who,  after  attaining  his  majority,  set- 
tles with  the  judgment  debtor  and  re- 
leases the  judgment,  an  ex-parte  order 
obtained  by  the  debtor,  forbidding  the 
issuance  of  execution,  is  void  as  to  the 
guardian.  Curran  v.  Abbott,  141  Ind. 
492. 

When  a  guardian  obtains  judgment 
against  a  debtor  of  his  ward,  and  be- 
fore payment  the  ward  dies,  and  letters 
of  administration  are  taken  out  on  the 
ward's  estate,  and  upon  notice  from 
the  administrator  not  to  pay  the  guard- 
ian the  debtor  pays  the  judgment  to 
the  former,  he,  the  debtor,  may  enjoin 
the  guardian  from  collecting  the  judg- 
ment, but  must  make  the  administrator 
a  party.  Harper  v.  Seely,  Wright 
(Ohio)  390. 

4.  Tobin  v.  Addison,  2  Strobh.  L.  (S. 
Car.)  3. 

Execution  against  Body.  —  An  action 
of  debt  against  a  guardian  for  wages 
due  the  ward  is  an  action  to  recover 
moneys  held  in  trust  or  in  a  fiduciary 
capacity,  in  which,  by  statute,  execu- 
tion may  issue  against  the  body  of  the 
defendant.  Haskdll  v.  Jewell,  59  Vt. 
91. 

Guardian  as  Gamiahee.  —  Where  in  an 
action  against  a  ward  judgment  is  pro- 
cured against  the  guardian  as  gar- 
nishee, the  plaintiff  may  proceed  in  the 
same  court  sitting  as  a  court  of  probate 
and  procure  an  order  compelling  the 
guardian  to  pay  the  judgment.  Coffin 
V.  Eisiminger,  75  Iowa  30. 
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Judgfment  against  Ward. —  But  where  the  judgment  is  against  the 
ward,  the  execution  may  issue  against  him,  and  levy  be  made 
against  his  estate.* 

13.  Appeal  and  Review  —  <?.  In  General.  —  An  appeal  lies  from 
judgments  and  final  orders  involving  substantial  rights,  and  when 
taken  on  behalf  of  the  ward,  who  is  regarded  as  the  real  appellant, 
is  usually  required  to  be  prosecuted  by  the  guardian.* 

b.  Parties  to  Appeal.  —  If  the  guardian  was  the  proper 
person  to  bring  the  actions,  he  is  an  indispensable  party  to  the 
appeal.' 

c.  Security  on  Appeal.  —  In  general,  guardians  are  exempted 
by  -Statute  from  giving  security  on  an  appeal  or  error,  but  unless 
so  exempted  the  same  rule  applies  to  them  as  to  others  seeking 
a  review.* 


1.  Sanford  v.  Phillips,  68  Me.  431. 
Levy  on  Infant's  Property  in  Hands  of 

Ooardian.  —  The  property  of  an  infant 
who  has  come  of  age  may  be  levied  on 
while  in  possession  of  the  guardian;  if 
the  latter  has  any  claim  on  the  prop- 
erty, he  must  resort  to  equity.  Crymes 
V.  Day,  I  Bailey  L.  (S.  Car.)  320. 

2.  Finney  v.  Speed,  71  Miss.  32. 

Appealability  of  Order  Directing  Pay- 
ment in  Oamishment.  —  An  order  requir- 
ing a  guardian  to  pay  the  amount  of  a 
judgment  rendered  against  him  as  gar- 
nishee in  a  suit  brought  against  his 
ward  is  a  final  order  involving  a  sub- 
stantial right,  from  which  an  appeal  can 
be  taken.  Coffin  v.  Eisiminger,  75 
Iowa  30. 

Amount  Authorizing  Appeal.  —  The 
value  of  the  interest  which  a  guardian 
has  in  the  estate  of  his  ward  is  not  the 
value  of  the  estate,  but  that  of  the 
office,  which  is  of  no  value,  except  so  far 
as  it  confers  a  compensation  for  labor 
and  services;  consequently,  in  a  con- 
troversy between  persons  claiming  dis- 
tinctly as  guardians,  having  no  distinct 
interests  of  their  own.  the  value  of  the 
ward's  estate  cannot  be  taken  as  a  cri- 
terion of  an  amount  authoiizing  an  ap- 
peal.    Ritchie  v.  Mauro,  2  Pet.  (U.  S.) 

243- 

Partition  Proceedings.  —  Within  a  stat- 
utory provision  that  any  infant  whose 
guardian  did  not  attend  and  approve  a 
partition  may  within  one  year  after  the 
removal  of  his  disability  have  a  review 
of  such  partition,  where  an  infant  could 
not  during  his  minority  have  or  main- 
tain any  action  for  the  review  of  a  par- 
tition suit  his  guardian  cannot  do  so. 
Bundy  v.  Hall,  60  Ind.  177. 

Appeal  by  Ward  from  Judgment  against 


Ouardian.  —  Since  a  ward  is  not  con- 
cluded by  a  judgment  in  an  action 
against  his  guardian  upon  the  promise 
of  the  latter  to  pay  for  the  education 
and  maintenance  of  the  ward,  there  is 
no  right  of  appeal  by  the  ward.  Mor- 
ris V.  Garrison,  27  Pa.  St.  226. 

Befusal  of  Ouardian  to  Appeal.  —  Where 
a  general  guardian  of  an  infant  has 
declined  to  appeal  as  guardian  against 
himself  as  executor  and  residuary 
legatee  upon  probate  proceedings,  ap- 
plication to  appeal  may  be  made  on  be- 
half of  the  ward,  or  for  the  appointment 
of  a  guardian  ad  litem,  and  the  allow- 
ance of  an  appeal,  though  the  statutory 
time  for  taking  an  appeal  has  expired. 
Marx  V.  Rowlands,  59  Wis.  no. 

An  Appeal  by  a  Nonresident  General 
Ouardian  will  be  regarded  as  an  appeal 
of  the  infant  by  his  next  friend, 
although  the  guardian  does  not  desig- 
nate himself  as  such.  Tanner  i'. 
Ames,  (Tex.  Civ.  App.  1896;  37  S.  W. 
Rep.  373- 

3.  Miller  v.  Cabell,  81  Ky.  17S. 

Dismissal  of  an  Appeal  as  to  the  Guard- 
ian and  not  as  to  the  infant  is  not  a  dis- 
missal of  the  entire  appeal,  and  while 
the  guardian  cannot  i>e  regarded  as  a 
mere  nominal  party,  the  failure  to 
make  him  a  party  leaves  the  appeal 
with  such  a  defect  of  party  only  that  if 
a  trial  is  had  the  judgment  will  be  con- 
sidered erroneous.  Miller  v.  Cabell, 
81   Ky.  178. 

4.  Botten  r.  Rolo,  i  Clev.  Rep. 
(Ohio)  9. 

In  Texas  it  was  held  that  a  statute 
(Pasch.  Dig.,  art.  1503)  exempting  ex- 
ecutors and  administrators  from  giving 
bond  on  appeal  did  not  give  the  like 
right  to  guardians.     Watson  v.  Guest, 
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d.  Dismissal  of  Appeal.  —  It  has  been  held  that  a  guardian 
of  a  minor  may  stipulate  to  dismiss  the  appeal,  regardless  of  the 
objections  of  his  attorney.* 

e.  The  Hearing  —  Presumptions.  —  The  reviewing  court  may 
indulge  in  various  presumptions  concerning  the  pleading  and  the 
proceedings.* 

14.  Costs  —  a.  When  Guardian  Chargeable.  —  It  is  the 
duty  of  the  guardian  to  ascertain  the  facts  of  the  case  before  he 
brings  suit  for  his  ward,  and  if  he  needlessly  sues  on  a  state  of  facts 
which  do  not  warrant  his  action,  he  may  be  made  personally  liable 
for  the  costs  incurred.* 


41  Tex.  559.  See  also  Hudgins  v.  Leg- 
gett,  84  Tex.  207. 

In  Kerr  v.  Stone,  i  Tex.  App.  Civ. 
Cas.,  §  810,  it  was  held  that  article 
1408  of  Tex.  Rev.  Stat.,  relieving  guard- 
ians from  giving  bond  on  appeal  or 
writ  of  error  taken  by  them  in  their 
fiduciary  capacity,  was  made  directly 
applicable  to  proceedings  in  justices' 
courts  by  article  1644. 

Petition  by  Wards  to  be  Believed  from 
Depositing  Moneys. —  Infants  cannot  pe- 
tition the  court  by  their  counsel  to  be 
relieved  from  a  requirement  to  deposit 
money  as  security  on  an  appeal,  but 
they  must  appear  by  a  guardian  who 
acted  for  them  in  the  proceedings.  Brad- 
well  V.  Weeks,  i  Johns.  Ch.  (N.  Y.)  325. 

1.  South  Bend  Land  Co.  v.  Denio,  7 
Wash.  303. 

2.  Action  of  Court  Below.  —  Where 
judgment  was  rendered  on  the  agree- 
ment of  the  guardian,  it  will  be  pre- 
sumed in  a  collateral  proceeding  that 
the  court  had  ascertained  the  facts 
upon  which  the  agreement  was  made 
before  allowing  it.  Ivey  v.  Harrell,  i 
Tex.  Civ.  App.  226. 

Waiver  of  Plea  Denying  Guardianship. 
—  Where  the  fact  of  the  guardianship 
is  denied,  but  the  record  on  appeal 
fails  to  show  any  proof  adduced  in 
behalf  of  the  plea,  the  appellate  court 
will  presume  that  the  plea  was  waived. 
March  v.  Walker,  48  Tex.  372. 

Appearance  of  Counsel.  —  Where  a  writ 
of  entry  to  recover  land  is  served  upon 
the  guardian,  though  he  receives  no 
formal  summons,  and  where  others 
were  employed  as  counsel  for  the  ward, 
who  appeared  and  pleaded  for  him  in 
his  absence,  in  the  absence  of  any  proof 
that  the  counsel  appeared  without  au- 
thority it  will  be  presumed  that  they 
appeared  in  court  and  filed  the  plea  in 
behalf  of  the  guardian.  Whitcomb  v. 
Jacobs,  9  Gray  (Mass.)  255. 


3.  Savage  v.  Dickson,  16  Ala.  257; 
Sikes  V.  Crissman,  35  Mich.  q6;  Van- 
devort's  Appeal,  43  Pa.  St.  462;  Brown 
V.  Brown,  5  Eng.  L.  &  Eq.  567. 

Wrongful  Payment  by  Ouardian. — 
Where  a  guardian  negligently  pays 
over  a  portion  of  the  principal  of  his 
ward  to  a  person  not  entitled  to  receive 
it,  he  may  be  compelled  to  pay  the 
costs  of  the  proceedings  instituted  by 
the  ward  to  surcharge  him  with  the 
amount  so  illegally  paid.  MulhoU 
land's  Estate,  154  Pa.  St.  491. 

Execution  for  Costs.  —  While  there  is 
some  difference  of  opinion  as  to 
whether  a  party  in  whose  favor  judg- 
ment is  rendered  for  costs  may  elect  to 
take  execution,  either  against  the  in- 
fant, or  against  the  next  friend  or 
guardian,  the  better  action  seems  to  be 
that  no  execution  for  costs  can  issue 
against  the  infant.  Green  v.  Harrison, 
3  Sneed  (Tenn.)  131. 

Guardianship  pending  Suit.  —  By  Rev. 
Stat.  Me.,  c.  82,  §  32,  it  is  provided 
that  where  a  party  to  a  suit  becomes 
insane  suit  may  be  prosecuted  or  de- 
fended by  a  guardian  appointed  on  the 
application  of  his  friend  or  of  the  other 
party,  and  that  in  such  a  case  the 
guardian  shall  not  be  liable  for  costs. 
See  Sanford  v.  Phillips,  68  Me.  431. 

Befunding  Costs  Paid  by  Guardians.  — 
If  the  conduct  of  the  guardian  is 
proper,  he  may  be  refunded  the  costs 
out  of  the  property  of  the  ward.  Green 
V.  Harrison,  3  Sneed  (Tenn.)  131. 

Beimbursement.  —  A  guardian  who 
has  given  his  individual  bond  in  the 
prosecution  of  a  suit  by  him  on  behalf 
of  his  ward,  and  who  has  been  com- 
pelled to  pay  the  costs  of  the  suit  per- 
sonally, cannot  seek  reimbursement 
under  §  2093  of  the  North  Carolina 
Code,  which  allows  any  person  who 
may  have  paid  money  for  or  on  account 
of  those  for  whom  he  became  surety  to 
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b.  When  Guardian  Not  Chargeable. — A  guardian  who 
in  good  faith  prosecutes  or  defends  on  behalf  of  his  ward  is  not 
personally  chargeable  with  the  costs  if  unsuccessful.* 

VL  ACC0T7HTIKO  AHD  Settlemint  —  1.  Jurisdiction—^.  In  Gen- 
eral.—  The  transactions  of  guardians  are  e^^minable  only  in  a 
court  of  equity,  or  in  some  other  court  specially  authorized  to 
examine  and  adjust  their  accounts.* 

But,  if  a  guardian  submits  to  a  settlement  in  a  probate  court 
which  has  no  jurisdiction  over  him,  he  cannot  afterwards  question 
the  jurisdiction.'     And  where  the  court  has  statutory  jurisdiction 


have  a  summary  remedy  for  its  collec- 
tion.    Green  v.   Burgess,   117  N.  Car. 

495. 

Guardian  Improperly  Charged  —  Correct- 
ing Decree.  —  Where  the  guardian  of  a 
lunatic  has  been  improperly  charged 
with  the  costs  of  an  unsuccessful  suit 
prosecuted  by  him,  the  appellate  court 
will  correct  the  decree,  if  some  other 
substantial  ground  of  appeal  be  joined, 
and  charge  the  estate  of  the  lunatic 
with  the  entire  costs.  Alexander  v. 
Alexander,  5  Ala.  517. 

1,  Alexander  v.  Alexander,  5  Ala. 
517;  Mathes  v.  Bennett,  21  N.  H.  204. 

2.  Harrington  v.  Cole,  3  McCord  L. 
(S.  Car.)  5og. 

The  Mere  Power  of  Appointing  a  guard- 
ian in  particular  cases  will  not  confer 
the  power  to  compel  an  accounting  or 
otherwise  control  the  guardian.  Har- 
rington V.  Cole,  3  McCord  L.  (S.  Car.) 
509;  Diaper  v.  Anderson,  37  Barb.  (N. 
Y.)  168. 

A  Court  of  Law  Has  Not  the  Proper 
Jurisdiction  to  ascertain  the  final  balance 
of  an  unsettled  account  of  a  guardian, 
but  after  the  account  has  once  been 
settled  the  law  court  has  jurisdiction  of 
an  action  to  recover  the  balance.  Se- 
bastian V.  Bryan,  21  Ark.  447. 

In  Connecticut,  however,  it  seems 
that  where  an  action  of  account  is 
brought  against  the  guardian  by  the 
ward,  the  account  may  be  settled  in  the 
court  wherein  the  action  is  brought. 
Davenport  v.  Olmstead,  43  Conn.  67; 
Stannard  v.  Whittlesey,  9  Conn.  556. 

In  North  Carolina  the  Superior  Court 
has  no  original  jurisdiction  of  an  action 
for  an  account  brought  by  a  guardian 
against  the  former  guardians  of  his 
ward,  but  such  an  action  must  be 
brought  in  the  court  of  probate.  Sud- 
derth  v.  McCombs,  65  N.  Car.  186; 
Rowland  v.  Thompson,  65  N.  Car.  no. 

New  York  —  Supreme  Court.  —  Where 
a  ward  is  compelled  to  bring  an  action 


in  the  Supreme  Court  to  set  aside  the 
decree  of  the  surrogate  which  ap- 
peared to  discharge  the  guardian,  and 
also  to  set  aside  the  fraudulent  trans- 
action upon  which  the  decree  was 
based,  which  relief  he  could  not  obtain 
in  the  surrogate's  court,  the  Supreme 
Court  having  obtained  jurisdiction  for 
this  purpose  can  retain  the  whole  case, 
not  only  for  the  purpose  of  setting 
aside  the  fraudulent  settlement  of  the 
decree,  but  also  of  determining  the 
amount  due  to  the  ward  upon  an  hon- 
est accounting.  Douglass  v.  Ferris, 
138  N.  Y.  192. 

A  Court  Which  Has  No  Original  Juris- 
diction to  pass  on  a  guardian's  account, 
may,  in  a  suit  wherein  the  entire  affairs 
of  the  guardianship  are  involved,  in  de- 
termining the  property  to  which  the 
ward  is  entitled,  allow  proper  commis- 
sions for  services  rendered  by  the 
guardian.  Eckford  v.  Knox,  67  Tex. 
200. 

Death  of  Foreign  Guardian.  —  Where 
a  foreign  guardian  has  removed  a 
ward,  together  with  his  assets  within 
the  state,  and  thereafter  dies,  the  do- 
mestic courts  have  jurisdiction  of  a  bill 
by  the  ward  against  the  administrator 
of  the  deceased  guardian  for  an  ac- 
counting.    Pedan  v.  Robb,  8  Ohio  227. 

Death  of  Lunatic.  —  Where  the  domicil 
of  an  insane  person  has  been  changed 
by  his  guardian,  after  his  death  the 
probate  court  of  the  town  wherein  he 
resided  at  the  time  of  his  death  has 
jurisdiction  of  the  settlement  of  his 
estate.  Anderson  v.  Anderson,  42  Vt. 
350. 

8.  Norton  v.  Miller,  25  Ark.  108; 
State  V.  Dunbar,  99  Mich.  99;  Gilbert 
V.  Guptill,  34  111.  112. 

Waiver  of  Jurisdiction.  —  In  /n  re  Bei- 
sel,  no  Cal.  267,  it  appeared  that  be- 
tween the  time  of  the  distribution  of  a 
decedent's  estate  and  the  issuance  of  let- 
ters of  guardianship  to  the  widow  of 


949 


Volume  IX. 


Accounting  and  Settlement.         GUARDIANS. 


Jnrisdiction. 


to  settle  a  guardian's  account,  the  power  to  deal  with  incidental 
matters  is  necessarily  included.* 

The  Death  of  the  Ward  will   not  oust  the  court  of  jurisdiction  to 
settle  the  accounts  of  the  guardian.' 


the  decedent,  who  was  likewise  the 
mother  of  the  decedent's  minor  chil- 
dren, she  look  charge  of  the  persons 
and  estates  of  the  minors  and  made 
expenditure  of  their  moneys;  that 
thereafter  she  presented  the  account 
which  embraced  the  entire  period  of 
her  management  of  the  property  of  her 
children;  and  it  was  held  that  all  ob- 
jections to  the  jurisdiction  having  been 
expressly  waived  at  the  hearing,  the 
account  would  be  allowed,  as  in  its  na- 
ture an  accounting  in  equity  by  the 
mother  of  the  minors  as  trustee  of  their 
estates. 

Where,  in  a  suit  upon  a  guardian's 
bond,  it  appeared  that  the  proceedings 
on  an  accounting  by  the  guardian  were 
had  before  a  circuit  judge,  acting  as  a 
judge  of  probate,  but  the  cause  or  rea- 
son why  he  acted  as  a  probate  judge 
was  not  shown,  there  was  held  to  be  no 
error  for  that  reason,  where  it  appeared 
that  the  guardian  and  surety  had  ap- 
peared in  the  preliminary  proceedings 
and  made  no  objection  to  the  right  of 
the  circuit  judge  to  conduct  the  exami- 
nation.    Landon  v.  Comet,  62  Mich.  80. 

Acknowledgment  of  Citation  Not 
Waiver.  —  The  acknowledgment  by  a 
former  guardian  of  citation  of  a  court 
of  ordinary  having  no  jurisdiction  is 
not  a  waiver  of  the  jurisdiction,  where 
the  person  cited  does  not  appear  or 
plead.  Jackson  v.  Hitchcock,  48  Ga.  491. 

1.  Warder  v.  Elkins,  38  Cal.  439, 
wherein  it  is  held  that  statutory  power 
to  finally  discharge  a  guardian  at 
chambers  necessarily  includes  and 
implies  the  power  to  perform  any  act 
preliminary  to  the  ultimate  act  at 
chambers,  and  the  same  becomes  and 
is  to  be  regarded  as  the  act  of  the  pro- 
bate court. 

Power  to  Decree  and  Enforce  Payment. 
—  The  jurisdiction  of  all  dealings  be- 
tween a  guardian  and  his  ward  during 
the  guardianship,  and  thereafter,  will 
include  the  power  to  decree  and  en- 
force payment  over  to  the  ward  of  the 
property  remaining  in  the  guardian's 
hands  at  the  time  of  settlement.  Pyatt 
V.  Pyatt.  46  N.  J.  Eq.  285. 

To  Inquire  into  Objections.  —  It  is 
within  the  authority  of  the  probate 
court  and  of   the  supreme  court  as  a 


supreme  court  of  probate,  upon  objec- 
tion to  an  allowance  of  a  guardian's 
account,  to  charge  the  guardian,  if 
necessary,  and  thus  prevent  future 
controversy  between  the  guardian  and 
the  representatives  of  the  ward. 
Kimball  v.  Perkins,  130  Mass.  141. 

To  Ascertain  Ward's  Property.  —  Statu- 
tory authority  requiring  a  guardian  to 
turn  over  property  in  his  hands  to 
those  entitled  vests  the  court  with 
jurisdiction  to  determine  what  prop- 
erty the  guardian  has  in  his  hands,  or 
under  his  control,  belonging  to  the 
ward.     Sheffield  v.  Gofif,  65  Tex.  354. 

2.  Veal  V.  Fortson,  57  Tex.  482; 
Egner  v.  McGuire,  7  Ark.  107,  wherein 
it  is  held  that,  on  the  death  of  a  minor, 
the  probate  court  should  require  the 
guardian  to  account  and  settle,  and 
after  ascertaining  the  amount  in  his 
hands  constituting  the  ward's  estate, 
should  order  it  paid  to  the  administra- 
tor, or  other  person  authorized  to  re- 
ceive it. 

Extent  of  Jnrisdiction.  —  Where  a  ward 
dies  during  the  guardianship,  the 
county  court  has  jurisdiction  only  to 
require  a  final  accounting  from  the 
guardian,  and  to  see  that  the  estate  of 
the  deceased  ward  is  transferred  to  the 
person  entitled  thereto.  Alford  v. 
Halbert,  74  Tex.  346. 

Balance  Passing  without  Administra- 
tion.—  Where  on  the  death  of  a  ward 
an  account  is  taken,  the  balance  may 
pass  to  the  credit  of  those  entitled, 
without  the  intervention  of  adminis- 
tration. Hobbs  V.  Harlan,  10  Lea 
(Tenn.)  272;  Lynch  v.  Rotan,  39  111. 
14;   McCleary  v.  Menke,  109  111.  294. 

Accounts  Adjusted  with  Administrator. 
—  The  adjustment  of  the  accounts  of 
the  guardian  ot  a  deceased  person  must 
be  made  with  the  administrator,  sub- 
ject to  the  approval  of  the  court.  Ord- 
way  V.  Phelps,  45   Iowa  279. 

Who  May  Contest  Acconnt.  —  Where 
the  same  person  is  guardian  and  after- 
wards administrator  of  the  ward,  the 
widow  and  children  of  the  deceased 
ward  are  the  only  persons  who  can 
contest  the  account  of  the  guardian, 
and,  if  dissatisfied  with  the  decree,  ap- 
peal therefrom.  Cummings  v.  Cum- 
mings,  123  Mass.  270. 
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b.  Equitable  Jurisdiction.  —  The  settlement  of  accounts 
between  guardians  and  wards  has  long  formed  a  conspicuous 
branch  of  chancery  jurisdiction,  and,  in  the  absence  of  any  statute 
conferring  exclusive  jurisdiction  of  settlements  upon  some  other 
court,  equity  courts  are  always  open  to  the  adjustment  of  such 
matters.*  It  has  been  held  that  a  court  of  equity  of  the  county 
in  which  the  letters  of  guardianship  were  granted  has  no  jurisdic- 
tion to  call  the  guardian  to  account  on  behalf  of  the  ward,  if  the 
guardian  resides  without  the  county,  no  substantial  relief  being 
prayed  against  any  other  defendant.* 

Extent  of  Jurisdiction.  —  The  jurisdiction  of  equity  courts  over 
matters  relating  to  guardianship  is  inherent,  while  that  of  the 
probate  courts  is  limited  and  statutory.'  Therefore,  wherever 
the  powers  conferred  by  statute  upon  the  latter  courts  prove 
insufficient,  resort  may  be  had  to  equity.* 


1.  Alabama.  —  Gould  v.  Hayes,  19 
Ala.  438;  Owens  v.  Grimsley,  44  Ala. 
359;  Carswell  v.  Spencer,  44  Ala.  204; 
Bruce  v.  Strickland,  47  Ala.  192;  Lewis 
V.  AUred,  57  Ala.  628;  Hailey  v.  Boyd, 
64  Ala.  399;  Fulgham  v.  Herstein,  77 
Ala.  496. 

California.  —  In  re  Allgier,  65  Cal. 
228. 

Connecticut.  —  Davenport  v.  Olm- 
stead,  43  Conn.  67. 

Florida.  —  Simpson  v.  Gonzalez,  15 
Fla.  9;  Pfeiffer  v.  Knapp,  17  Fla.  144; 
Pace  V.  Pace,  19  Fla.  438;  May  v. 
May,  19  Fla.  373.  See  also  Linton  v. 
Walker,  8  Fla.  144. 

Indiana.  —  Peck  v.  Braman,  2 
Blackf.  (Ind.)  141. 

Io7va.  —  Latham   v.  Myers,   57   Iowa 

519- 

Kentucky.  —  Maupin  v.  Dulany,  5 
Dana  (Ky.)  589;  Com.  v.  Henshaw,  2 
Bush  (Ky.)  286. 

Maryland.  —  Colvin's  Estate,  3  Md. 
Ch.  278. 

Michigan.  —  Tudhope  v.  Potts,  91 
Mich.  490. 

Tennessee. — Justices  v.  Willis,  3 
Yerg.  (Tenn.)  461;  Roy  v.  Giles,  4  Lea 
(Tenn.)  538. 

Vermont.  —  Bailey  v.  Bailey,  67  Vt. 

494. 

Virginia.  —  Pratt'  v.  Wright,  13 
Gratt.  (Va.)  175. 

IVisconsin.  —  Willis  v.  Fox,  25  Wis. 
646. 

Pennsylvania —  Orphans'  Court. —  The 
orphans'  courts  in  Pennsylvania  are 
courts  of  equity.  Bowman  v.  Herr,  i 
P.  &  W.  (Pa.)  282;  Shollenberger's  Ap- 
peal, 21  Pa.  St.  337.  They  have  ex- 
clusive jurisdiction  of  the  settlement 


to 


In 


of  guardians'  accounts.  Bowman  v. 
Herr.  i  P.  &  W.  (Pa.)  282;  Denison  v. 
Cornwell,  17  S.  &  R.  (Pa.)  374;  Wills's 
Appeal,  9  Pa.  St.  103;  Morris  v.  Garri- 
son, 27  Pa.  St.  226;  Com.  V.  Raser,  62 
Pa.  St.  436;  Lewis  v.  Browning,  11 1 
Pa.  St.  493;  Rau  v.  Small,  144  Pa.  St. 

304- 

2.  Bass  V.  Wolff,  88  Ga.  427.  And 
see  Bell  v.  Suddeth,  2  Smed.  &  M. 
(Miss.)  532.  But  see  Usry  v.  Usry,  82 
Ga.  198. 

In  Fenixsylyania,  however,  it  is  held 
that  the  orphans'  court,  which  is  a 
court  of  equity,  can  compel  a  guardian 
to  account,  whether  or  not  he  is  within 
the  jurisdiction.  Com.  v.  Raser,  62 
Pa.  St.  436. 

3.  See    supra,     I.    i.  Jurisdiction 
Appoint ;  and  see  next  section. 

4.  Lewis  V.  Allred,  57  Ala.  628; 
re  Camp,  126  N.  Y.  377. 

In  Latham  v.  Myers,  57  Iowa  519,  it 
is  held  that  a  chancery  court  has  juris- 
diction to  adjudicate  a  question  be- 
tween guardian  and  ward,  whether 
arising  before  or  after  the  termination 
of  the  guardianship. 

Where  the  Accounts  Are  Intricate  and 
Difficult,  a  bill  in  equity  is  the  more 
usual  and  suitable  proceeding  to  com- 
pel an  accounting,  because  best  calcu- 
lated to  do  justice  between  the  parties. 
Peck  V.  Braman,  2  Blackf.  (Ind.)  141. 

After  Ward  Attains  Majority.  —  The 
jurisdiction  of  the  orphans'  court  in 
Pennsylvania  to  compel  a  guardian  to 
account  continues  after  the  ward  has 
attained  his  majority.  Wills's  Appeal, 
9  Pa.  St.  103;  Denison  v.  Cornwell,  17 
S.  &  R.  (Pa.)  374. 

Settlement  of  Testamentary  On&rdian. — 
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c.  Statutory  Jurisdiction  —  (i)  In  General.  —  In  many  of 
the  states,  jurisdiction  over  the  settlement  of  guardians*  accounts 
has  been  conferred  by  statute  upon  courts  other  than  courts  of 
equity.* 


Where  the  statute  does  not  apply  to  the 
setllement  of  testamentary  guardians 
they  are  not  within  the  jurisdiction  of 
the  county  court,  but  may  be  required 
to  account  in  equity.  Maupin  v.  Du- 
lany,  5  Dana  (Ky.)  589. 

Calling  De  Facto  Guardian  to  Account. — 
The  probate  court  has  not  jurisdiction 
to  require  an  intermeddler  to  account 
as  guardian.  The  proceedings  should 
be  had  in  equity.  Bailey  v.  Bailey,  67  Vt. 
494;  Dunham  v.  Hatcher,  31  Ala.  483. 

jnriadiction  Exhausted.  —  While  the 
county  court  has  jurisdiction  to  com- 
pel settlements  of  guardians,  when  a 
settlement  is  made  the  jurisdiction  is 
exhausted,  and  further  proceedings 
must  be  had  in  the  chancery  courts. 
Roy  V.  Giles,  4  Lea  (Tenn.)  538.  See 
also  Pickens  v.  Bivens,  4  Heisk. 
(Tenn.)  229. 

Errors  in  Settlement  between  guard- 
ians and  wards  may  be  rectified  by  the 
court  of  chancery.  Maulfair's  Appeal, 
no  Pa.  St.  402;  Lynch  v.  Rotan,  39 
111.  14. 

Administrator  Guardian  of  Infant  Bene- 
flciaries.  —  Where  an  administrator  is 
likewise  guardian  of  infant  benefi- 
ciaries of  the  estate,  his  accounts 
should  be  settled  in  chancery,  and 
though  it  is  of  doubtful  propriety  to 
permit  him  to  settle  in  the  probate 
court,  where  he  might  control  the  in- 
terest of  the  minors,  yet  such  settle- 
ment is  not  necessarily  void.  Bruce 
V.  Strickland,  47  Ala.  192. 

Guardian  Administrator  of  Ward's  Es- 
tate. —  Where,  on  the  death  of  a  ward, 
his  guardian  is  appointed  administra- 
tor of  his  estate,  the  settlement  of  the 
guardianship  should  be  in  chancery, 
where  a  distributee  of  the  ward's  estate 
and  a  proper  bill  can  make  the  guard- 
ian a  party  in  his  dual  character  of 
guardian  and  administrator,  and  there 
have  a  final  settlement  of  distribution 
from  him  in  both  capacities;  and  the 
probate  court  has  no  jurisdiction  to 
call  the  guardian  to  account,  for  the 
reason  that  any  decree  rendered  must 
necessarily  be  rendered  in  favor  of  the 
guardian  in  his  character  of  adminis- 
trator, and  being  a  decree  against  the 
same  party  it  would  be  a  nullity. 
Carswell  v.  Spencer,  44  Ala.  204, 


Death  of  Guardian.  —  In  the  absence 
of  statutory  authority  in  the  probate 
court  to  compel  the  personal  represen- 
tative of  a  deceased  guardian  to  ac- 
count, proceedings  for  an  accounting 
should  be  brought  in  a  court  of  equity. 
Fulgham  v.  Herstein,  77  Ala.  496; 
Snedicor  v.  Carnes,  8  Ala.  655;  May  v. 
May,  19  Fla.  373;  Tudhope  v.  Potts,  91 
Mich.  490;  Im  re  Allgier,  65  Cal.  228. 

But  in  some  states  the  probate 
courts  have  such  jurisdiction.  See 
next  section. 

That  a  Guardian  Died  Bankrupt,  leav- 
ing no  estates  whatever,  is  a  sufficient 
ground  for  transferring  a  settlement  of 
the  guardian's  account,  on  the  applica- 
tion of  the  ward,  from  the  probate 
court  to  a  court  of  chancery.  Jones  v. 
Knox,  46  Ala.  53. 

Orphans'  Courts  in  Pennsylvania  have 
jurisdiction,  in  auditing  guardians'  ac- 
counts, to  pass  upon  claims  made  by 
attorneys  for  services  rendered  the 
guardian  for  the  benefit  of  the  estate, 
though  the  services  have  no  direct  re- 
lation to  the  fund  embraced  in  the  ac- 
count.    Price's  Appeal,  116  Pa.  St.  410. 

Agent  Appointed  by  Guardian.  —  Where 
an  absentee  guardian  has  not  given 
security,  but  has  appointed  an  agent 
to  manage  the  ward's  estate,  the  or- 
phans' court  has  power  to  require  the 
agent  to  file  and  settle  an  account  of 
his  agency.  Matter  of  Getts's  Peti- 
tion, 2  Ashm.  (Pa.)  441. 

Settlement  on  Death  of  Lunatic.  -^ 
Chancery  has  jurisdiction,  after  the 
death  of  the  lunatic,  only  to  the  extent 
and  for  the  purpose  of  having  the 
necessary  accounts  taken,  and  direct- 
ing the  fund  or  estate  to  be  paid  over 
to  the  party  or  parties  entitled.  Col- 
vin's  Estate,  3  Md.  Ch.  278. 

1.  Probate  Courts.  —  In  some  states 
the  probate  courts  have  jurisdiction 
over  the  accounting  and  settlement  of 
a  guardian. 

Alabama.  —  Gould  v.  Hayes,  19  Ala. 
438;  Owens  V.  Grimsley,  44  Ala.  359; 
Hailey  v.  Boyd,  64  Ala.  399;  Fulgham 
V.  Herstein.  77  Ala.  496;  Grumpier  v. 
Deens,  85  Ala.  149. 

Connecticut.  —  Davenport  v.  Olm- 
stead,  43  Conn.  67. 

Illinois,  —  Where,  under  Illinois  Act 


953 


Volume  IX. 


Awounting  and  Settlement.         GUARDIANS. 


JnriBdiction. 


(2)  Extent  of  Jurisdiction.  —  The  jurisdiction  of  such  courts  is 
not  inherent,  and  extends  only  so  far  as  is  specified  by  the  statute 
granting  it,*  and,  when  the  statutory  powers  are  not  sufficient  to 


1877,  a  probate  court  has  been  estab- 
lished in  a  county,  the  jurisdiction  over 
guardians'  accounts  is  transferred 
thereto  from  the  county  court.  Peo- 
ple V.  Seelye,  146  111.  189. 

Mississippi.  —  Neylans  v.  Burge,  14 
Sined.  &  M.  (Miss.)  201;  Ratliflfe  v. 
Davis,  38  Miss.  107. 

New  Hampshire.  —  Kittredge  v.  Bet- 
ton,  14  N.  H.  401. 

North  Carolina.  —  Sudderth  v.  Mc- 
Combs,  65  N.  Car.  186;  Rowland  v. 
Thompson,  65  N.  Car.  no. 

Ohio.  —  Newton  v.  Hammond,  38 
Ohio  St.  430;  Loudon  v.  Patterson,  41 
Ohio  St.  206;  Gorman  v.  Taylor,  43 
Ohio  St.  86. 

Vermont.  —  Waterman  v.  Wright,  36 
Vt.  164;  Probate  Ct.  v.  Slason,  23  Vt. 
306;    Probate  Ct.  v.  Vanduzer,    13  Vt. 

135. 

Wisconsin.  —  Willis  v.  Fox,  25  Wis. 
646. 

Connty  Coorti. —  In  some  states  the 
jurisdiction  over  such  settlements  is  in 
the  county  courts. 

Colorado.  —  People  v.  Barton,  16 
Colo.  75. 

Illinois.  —  Where  no  probate  court 
has  been  established  in  a  county, 
under  the  Illinois  Act  of  1877  the 
county  court  has  jurisdiction.  Bond 
V.  Lockwood,  33  111.  212;  In  re  Steele, 
65  111.  322;  Bruce  v.  Doolittle,  81  111. 
103;  Bennett  v.  Hanifin,  87  111.  31; 
Cheney  v.  Roodhouse,  135  111.  257. 

N'ebraska.  —  Bisbee  v.  Gleason,  21 
Neb.  534. 

Tennessee.  —  Matlock  v.  Rice,  6 
Heisk.  (Tenn.)33;  Pickens  v.  Bivens, 
4  Heisk.  (Tenn.)  229. 

Surrogate.  —  In  N'e7v  York  a  surro- 
gate has  in  most  cases  jurisdiction  of 
guardians'  settlements.  Voessing  v. 
Voessing,  4  Redf.  (N.  Y.)  360;  Matter 
of  Hawley,  104  N.  Y.  250;  Matter  of 
Dyer,  5  Paige  (N.  Y.)  534;  Seaman  v. 
Duryea,  11  N.  Y.  324. 

Ordinary.  —  In  Georgia  and  South 
Carolina  the  ordinary  has  jurisdiction 
to  call  guardian  to  account.  Hood  v. 
Perry,  73  Ga.  319;  Trumbo  v.  Reigne, 
II  Rich.  L.  (S.  Car.)  189. 

1.  Matter  of  Dyer,  5  Paige  (N.  Y.) 
534;  Farnsworth  v.  Oliphant,  19  Barb. 
(N.  Y.)  30;  Banks  v.  Taylor,  10  Abb.  Pr. 
(N.   Y.    Supreme   Ct.)   199.      But    see 


Modawell  v.  Holmes,  40  Ala.  391, 
wherein  it  is  held  that  a  probate  court 
has  jurisdiction  to  settle  the  accounts 
of  a  guardian  who  before  settlement 
becomes  a  non  compos  mentis,  upon  an 
account  filed  by  the  guardian  of  the 
latter,  although  there  is  no  statute 
which  in  express  terms  confers  juris- 
diction. 

Joriadietion  Ezhauited.  —  Where,  by 
statute,  power  is  conferred  on  a  court 
to  take  all  proper  measures  for  bring- 
ing delinquent  guardians  to  a  settle- 
ment of  their  accounts,  after  having 
brought  the  guardian  to  a  settlement 
the  jurisdiction  is  exhausted,  and  the 
court  has  no  power  to  render  judgment 
or  award  execution  Pickens  v. 
Bivens,  4  Heisk.  (Tenn.)  2Z9.  See  also 
Roy  V.  Giles,  4  Lea  (Tenn.)  538. 

After  Ward  Has  Attained  Kajority.  — 
It  seems  to  be  the  general  doctrine 
that  a  probate  court  has  no  jurisdic- 
tion of  transactions  between  guardian 
and  ward  after  the  ward  has  attained 
his  majority.  In  re  Allgier,  65  Cal. 
228;  People  V.  Seelye,  146  111.  189; 
Shelton  v.  Smith,  3  Baxt.  (Tenn.)  82; 
Evans's  Estate,  11  Pa.  Co.  Ct.  Rep. 
324;  Mills's  Estate,  4  Kulp  (Pa.)  20. 

But  some  cases  hold  that  the  court 
has  jurisdiction  of  the  whole  account, 
including  transactions  after  the  ward's 
majority.  Pyatt  v.  Pyatt,  46  N.  J.  Eq. 
285;  Moore  v.  Hazleton,  9  Allen 
(Mass.)  102.  And  see  Judge  v.  Irish, 
31  Me.  254. 

Settlement  daring  Minority  of  Ward.  — 
In  Alabama  a  probate  court  has  no 
jurisdiction  to  make  a  final  settlement 
of  the  guardian's  accounts  during  the 
minority  of  the  ward  and  while  the  re- 
lation of  guardian  and  ward  exists. 
Lewis  V.  Allred,  57  Ala.  628;  Glass  v. 
Glass,  80  Ala.  241. 

The  court  will  make  no  order  affect- 
ing the  guardianship  during  the  minor- 
ity of  the  wards,  unless  they  are  prop- 
erly before  it.  Cassedy  v.  Casey,  58 
Iowa  326. 

Where  a  guardian's  account  for  a 
final  settlement  was  filed  on  November 
of  one  year,  and  a  final  settlement  was 
made  on  the  day  of  the  resignation  of 
the  guardian  in  January  of  the  suc- 
ceeding year,  it  was  held  that  the  set- 
tlement was  made  on  the  date  of  the 
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afTord  the  relief  desired,  resort  must  be  haa  to  the  equity  courts.* 
Surrogate.  —  \n  New  F<?r^,  surrogates  have  jurisdiction  to  settle 
guardianship  accounts  only  where  the  ward  has  attained  his 
majority,  where  he  has  died,  and  where  the  guardian  is  super- 
seded.'    Where  the  surrogate  has  power  to  order  an  accounting, 


resignation  and  could  not  operate 
retrospectively  by  relation  so  as  to 
confer  jurisdiction  from  the  date  when 
the  probate  court  undertook  to  assume 
jurisdiction.  Glass  v.  Glass,  80  Ala. 
241. 

Balance  in  Favor  of  Guardian.  — 
Where,  on  the  final  settlement,  a  bal- 
ance is  found  due  from  the  ward  to  the 
guardian,  it  seems  that  the  probate 
court  has  no  power  to  decree  payment 
thereof.  Duval  v.  Chaudron,  10  Ala. 
391;  Richards's  Case,  6  S.  &  R.  (Pa.) 
462.  But  see  Shollenberger's  Appeal, 
21  Pa.  St.  337. 

Guardian  De  Son  Tort.  —  The  probate 
court  has  no  jurisdiction  to  settle  the 
accounts  of  a  guardian  who  has  not 
been  regularly  appointed.  Dunham  v. 
Hatcher,  31  Ala.  483.  And  see  Bailey 
V.  Bailey,  67  Vt.  494. 

The  Death  of  a  Guardian  will  not  take 
away  th^  jurisdiction  of  the  probate 
court  to  require  the  settlement  of  an 
account,  but  the  personal  representa- 
tive of  the  deceased  guardian  may  be 
cited  in.  Kittredge  v.  Betton,  14  N. 
H.  401;  Reitmeyer  v.  Wolfe,  2  Pa. 
Dist.  Rep.  810. 

Where  a  probate  court  has  jurisdic- 
tion of  an  account  by  a  representative 
of  a  deceased  guardian,  the  fact  that  it 
may  have  no  jurisdiction  with  respect 
to  a  portion  of  the  account  to  be  settled 
will  not  divest  it  of  jurisdiction  to  take 
the  account  for  other  purposes.  Water- 
man V.  Wright,  36  Vt.  164. 

Claim  against  Lunatic's  Estate.  — 
Under  §  6275,  Rev.  Stat.  Ohio,  the 
probate  court  has  power  to  make  an 
order  directing  the  guardian  of  a  luna- 
tic to  pay  as  a  preferred  claim  a  debt 
incurred  by  the  former  guardian  for 
the  support  of  the  lunatic  and  his  fam- 
ily. Loudon  V.  Patterson,  41  Ohio  St. 
206. 

Claims  for  Services  Kendered  Ward.  — 
Under  a  statute  allowing  a  probate 
court  in  its  discretion  to  award  costs 
and  expenses  to  either  party  out  of  the 
estate,  the  probate  court  has  no  juris- 
diction to  order  a  guardian  to  pay  out 
of  the  latter's  estate  claims  of  attorneys 
for  services  rendered  the  ward;  the 
remedy  of  the  attorneys  in  such  cases 


being  either  by  suit  against  the  ward 
or  by  an  action  on  the  bond  of  the 
guardian.  Willard  v.  Lavender,  147 
Mass.  15. 

1,  See  J«/ra,  VI.  i.  b.  Equitable  Juris- 
diction. 

2.  Matter  of  Hawley,  104  N.  Y.  250. 
In  Diaper  v.  Anderson,  37  Barb.  (N. 

Y.)  168,  it  is  held  that,  where  a  guard- 
ian has  failed  to  file  annual  accounts 
as  required  by  statute,  he  may  be  cited 
to  do  so;  but  when  a  proceeding  insti- 
tuted for  that  purpose  does  not  ask 
that  the  guardian  be  removed,  and  the 
ward  is  still  under  age,  the  surrogate 
has  no  power  to  direct  a  final  settle- 
ment of  the  account. 

Special  Guardian.  —  The  surrogate  has 
no  jurisdiction  to  require  a  special 
guardian  appointed  to  sell  real  estate 
to  account,  that  power  lying  in  the  ap- 
pointing court.  Long  v.  Long,  142  N. 
Y.  545. 

Guardian  Appointed  in  Chancery.  —  The 
surrogate  has  no  power  to  compel  a 
guardian  appointed  in  chancery  to  ac- 
count.    Matter  of  Dyer,  5  Paige  (N.  Y.) 

534- 

Administration  of  Deceased  Guardian. — 
Under  statutory  provisions  giving 
jurisdiction  to  a  surrogate  over  guard- 
ians, but  not  specially  extending  the 
jurisdiction  to  the  personal  representa- 
tives of  deceased  guardians,  a  surro- 
gate has  no  power  or  authority  to 
call  the  administrators  of  a  deceased 
guardian  to  account  on  the  petition  of 
his  ward  for  a  new  guardian.  Farns- 
worth  V.  Oliphant,  19  Barb.  (N.  Y.)  30. 

No  Power  to  Settle  Intermediate  Ac- 
counts.—  Intermediate  accounts  are 
merely  to  inform  the  surrogate's  court 
as  to  the  manner  in  which  the  guardian 
is  discharging  his  trust,  and  the  surro- 
gate has  no  power  to  judicially  settle 
them.  Matter  of  Hawley,  104  N.  Y. 
250. 

A  Nonresident  Conservator  of  an  Infant 
Lunatic  cannot  call  the  guardian  of  the 
lunatic  to  account  in  the  surrogate's 
court  for  the  purpose  of  obtaining  pay- 
ment out  of  the  estate  of  the  minor, 
but  the  remedy  is  by  an  application  to 
the  Supreme  Court.  Matter  of  Traz- 
nier,  2  Redf.  (N.  Y  )  171. 
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his  jurisdiction  extends  to  incidental  matters.* 

Ordinary.  —  The  jurisdiction  of  an  ordinary  over  the  settlement 
of  guardians'  accounts  is,  in  Georgia,  in  some  respects  as  wide  as 
that  of  a  court  of  equity.* 

d.  Concurrent  or  Exclusive.  —  In  some  of  the  states  the 
statutory  jurisdiction  of  the  probate  courts  is  made  exclusive  so 
far  as  it  extends.'  But  where  such  statutory  jurisdiction  is  not 
made  exclusive  in  the  probate  courts,  the  courts  of  equity  still 
exercise  a  concurrent  jurisdiction.*     And,  in  any  case,  where  the 


1.  Hay  Determine  Balance  in  Guardian's 
Hands.  —  A  surrogate  may.  on  a  final 
accounting,  settle  the  account,  and  de- 
termine the  balance  in  the  guardian's 
hands.     Seam'an  v.   Duryea,  ii   N.  Y. 

324- 

Kay  Decree  Payment  of  Balance.  — 
Where  a  surrogate  has  power  to  order 
an  accounting,  he  has  power  to  decree 
a  payment  of  whatever  sum  is  found 
due  and  then  payable  to  the  ward.  In 
re  Camp,  126  N.  Y.  377. 

May  Allow  Claim  for  Past  Maintenance. 
—  A  surrogate  may  entertain  and 
allow  a  claim  for  the  past  maintenance 
of  the  ward.  Browne  v.  Bedford,  4 
Dem.  (N.  Y.)  304.  And  see  Voessing 
V.  Voessing,  4  Redf.  (N.  Y.)  360. 

May  Beooyer  Property  Conyerted  by 
Guardian.  —  On  an  accounting  by  the 
executor  of  a  deceased  guardian  the 
surrogate's  court  may  trace  out  and 
recover  for  the  minors  property  belong- 
ing to  them  which  has  been  converted 
by  the  guardian  into  realty.  Crom- 
well V.  Kirk,  I  Dem.  (N.  Y.)  599. 

2.  By  sections  2599,  2600,  of  the  Geor- 
gia Code,  the  power  of  an  ordinary  is 
full,  ample  and  complete,  to  make  an 
account  to  hear  evidence  upon  any  con- 
tested question,  and  settle  finally  be- 
tween the  guardian  and  ward,  and  to 
enforce  such  settlement  by  execution 
and  attachment  for  contempt;  his  juris- 
diction in  that  respect  being  as  com- 
plete as  that  of  a  court  of  equity. 
Hood  V.  Perry,  73  Ga.  319. 

A  Guardian  of  a  Free  Person  of  Color, 
appointed  before  the  change  of  the 
status  of  such  person  civilly  and  politi- 
cally, was  placed  after  such  change  in 
a  new  relation,  his  holding  being  more 
in  the  nature  of  a  general  trust,  but  the 
ordinary  still  had  jurisdiction  of  re- 
turns relating  to  his  management. 
Munroe  v.  Phillips,  64  Ga.  32. 

Guardian  Besident  in  Another  County. — 
An  ordinary  of  one  county  has  no  juris- 
diction over  a  guardian  resident  in  an- 


other county,  for  the  purpose  of  ac- 
counting and  settlement,  where  he  has 
none  of  the  records  of  the  guardianship 
whereby  he  can  officially  know  of  the 
appointment  of  the  guardian.  Jackson 
V.  Hitchcock,  48  Ga.  491.  But  see 
Usry  V.  Usry,  82  Ga.  198. 

3.  Mississippi.  —  Under  the  statutes  in 
force  in  Mississippi  in  1859,  ^^^  probate 
courts  had  exclusive  jurisdiction  of 
the  settlement  of  guardians'  accounts. 
Ratliff  V.  Davis,  38  Miss.  107;  Neylans 
V.  Burge,  14  Smed.  &  M.  (Miss.)  201. 

Nebraska.  —  The  county  court  has 
exclusive  jurisdiction  of  guardians'  set- 
tlements. Bisbee  o.  Gleason,  21  Neb. 
534- 

Ohio.  —  In  Ohio  the  jurisdiction  of 
probate  courts  over  the  settlements  of 
guardians'  accounts  is  exclusive. 
Newton  v.  Hammond,  38  Ohio  St.  430; 
Gorman  v.  Taylor,  43  Ohio  St.  86. 

Pennsylyania.  —  In  Pennsylvania  the 
orphans'  court  has  exclusive  jurisdic- 
tion to  settle  accounts  between  guard- 
ians and  wards.  Morris  v.  Garrison, 
27  Pa.  St.  226;  Com.  V.  Raser,  62  Pa. 
St.  436;  Lewis  V.  Browning,  11 1  Pa. 
St.  493;  Rau  V.  Small,  144  Pa.  St.  304. 

Vermont.  —  In  Vermont  it  has  been 
held  that  the  probate  court  had  exclu- 
sive jurisdiction  of  the  settlement  of 
guardians'  accounts.  Probate  Ct.  v. 
Slason,  23  Vt.  306. 

Suit  in  Equity  Cannot  be  Sustained.  — 
Where  a  probate  court  has  exclusive 
jurisdiction  of  an  accounting  by  a 
guardian,  a  suit  in  equity  on  the  bond 
of  the  latter  for  the  purpose  of  obtain- 
ing an  accounting  cannot  be  sustained, 
unless  it  is  shown  that  an  accounting 
cannot  be  procured  in  the  probate 
court.  Gorman  v.  Taylor,  43  Ohio  St. 
.86. 

4.  Alabama.  —  The  probate  and  chan- 
cery courts  exercise  concurrent  juris- 
diction over  guardians'  settlements, 
and  the  jurisdiction  of  the  chancery 
court  may  be  invoked,  where   no  pro- 
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relief  demanded  is  beyond  the  statutory  powers  of  the  probate 
court,  recourse  must  be  had  to  equity.* 

2.  Nature  of  Proceedings  —  a.  In  General. — The  settlement 
of  a  guardian's  account  is  held  to  be  an  equitable  and  not  a  legal 
proceeding,*  and  in  matters  of  accounting  the  probate  courts 
generally  adopt  the  equitable  forms  of  procedure.'  It  is  a  pro- 
ceeding which  involves  not  merely  the  ordinary  items  of  debit 
and  credit,  but  also  considerations  as  to  the  propriety  of  charges 
and  investments  and  as  to  the  allowance  of  compensation,  with 
which  a  jury  cannot  meddle.*  However,  it  is,  of  course,  proper 
for  a  jury  to  pass  on  questions  of  fact.* 


ceedings  have  been  commenced  in  the 
probate  court,  without  special  reason 
being  assigned.  Fulgham  v.  Herstein, 
77  Ala.  4^;  Hailey  v.  Boyd,  64  Ala. 
399;  Owens  V.  Grimsley,  44  Ala.  359; 
Gould  V.  Hayes,  19  Ala.  438. 

But  a  chancery  court  will  not  take 
jurisdiction  of  a  settlement  of  a  guard- 
ian's account  after  proceedings  for  that 
purpose  have  already  been  commenced 
in  the  probate  court,  and  especially 
after  final  settlement  is  made,  unless 
special  ground  of  equity  is  averred  and 
shown.  Grumpier  v.  Deens,  85  Ala. 
149. 

Colorado.  —  The  Colorado  constitution 
does  not  make  the  jurisdiction  of  the 
county  courts  exclusive  in  the  matter 
of  settlements  of  guardians'  accounts. 
People  V.  Barton,  16  Colo.  75. 

niinoia.  —  In  matters  of  accounting 
and  settlement  the  power  of  the  county 
courts  in  Illinois  is  co-extensive  w^ith 
that  of  chancery.  Cheney  v.  Rood- 
house,  135  111.  257;  Bond?/.  Lockwood, 
33  111.  212. 

Tennessee.  —  Statutory  provision  that 
county  courts  shall  have  full  power  to 
take  cognizance  of  all  matters  concern- 
ing minors  and  their  estates  and  shall 
have  original  jurisdiction  in  the  settle- 
ment of  accounts,  vests  those  courts 
with  original  jurisdiction  concurrent 
with  chancery  courts  of  the  accounts 
of  guardians.  Matlock  v.  Rice,  6 
Heisk.  (Tenn.)  33. 

Wisconsin.  —  In  Wisconsin  the  county 
courts  and  the  circuit  courts  have  con- 
current jurisdiction  to  control  the 
actions  of  guardians  and  to  require 
them  to  account,  but  the  circuit  court 
will  not  exercise  its  equitable  juris- 
diction except  in  extraordinary  cases. 
Willis  V.  Fox,  25  Wis.  646. 

1.  See  supra,  b.  Equitable  Jurisdiction. 

2.  Gott  V.  Gulp,  45  Mich.  265. 


8.  In  re  Steele,  65  111.  322;  Cheney  v. 
Roodhouse,  135  111.  257. 

In  Matter  of  Forkel,  8  N.  Y.  App.  Div. 
397,  it  is  held  that  on  proceedings  to 
settle  accounts  of  a  guardian  in  a  court 
having  co-ordinate  jurisdiction  over 
the  person  interested  in  the  estate,  any 
claims  presented  by  the  committees 
should  be  disposed  of  upon  equitable 
principles,  and  the  expense  and  annoy- 
ance of  further  legislation  thereby 
avoided. 

In  Alabama,  however,  it  is  held  that 
the  procedure  in  equity  on  the  settle- 
ment of  guardians'  accounts  should  fol- 
low as  near  as  may  be  the  method  of 
proceeding  in  the  probate  court.  Hut- 
ton  V.  Williams,  60  Ala.  133. 

4,  Gott  V.  Gulp,  45  Mich.  265. 

A  Jury  Trial  Is  Not  a  Matter  of  Bight 
in  case  of  exceptions  to  a  guardian's 
report  or  in  the  trial  of  any  matter  con- 
nected with  the  administration  of  the 
trust,  unless  there  be  some  statutory 
provision  therefor.  Glidewell  v.  Sny- 
der, 72  Ind.  528. 

Compensation  of  a  Guardian  is  not  an 
item  of  his  account,  but  is  a  matter  for 
the  consideration  of  the  court  which 
passed  the  account,  and  should  not  be 
determined  by  a  jury.  Gott  v.  Gulp, 
45  Mich.  265. 

The  Trial  of  Objections  to  items  of 
final  settlement  of  guardians'  accounts 
must  be  had  without  the  intervention 
of  a  jury.  Finley  v.  Schlueter,  54  Mo. 
App.  455- 

5.  Release  Procured  bj  Fraudulent  Rep- 
resentation. —  Whether  or  not  a  release 
procured  after  the  majority  of  the  ward 
by  a  guardian  was  procured  by  a 
fraudulent  representation,  is  for  the 
jury.     Com.  v.  Julius,  173  Pa.  St.  322. 

Receipt  from  Guardian  to  Adminis- 
trator. —  The  question  whether  or  not 
a  receipt  given  by  a  guardian  to  an  ad- 
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b.  What  Will  be  Considered.  —  The  record  of  a  guardian- 
ship in  a  court  of  probate  makes  but  one  cause,  and  in  dealing 
with  this  cause  the  whole  administration  of  the  trust  is  subject  to 
examination.*  But  it  is  generally  held  that  transactions  between 
the  guardian  and  ward,  after  the  latter  has  attained  his  majority, 
are  without  the  jurisdiction  of  the  probate  court.* 

3.  Notice  of  Settlement  —  a.  Notice  TO  Guardian. —  If  by 
statute  notice  is  required  to  be  given  to  the  guardian  of  proceed- 
ings to  compel  an  accounting,  a  decree  rendered  in  such  proceed- 
ings without  service  of  the  notice  is  not  binding  upon  the 
guardian,  nor  upon  his  sureties,'  Where  personal  service  on  the 
guardian  cannot  be  had  by  reason  of  his  removal  from  the  state, 
he  may  be  served  by  publication.* 


ministrator  for  the  distributive  share 
of  the  ward  was  a  receipt  in  full  or  not 
is  for  the  jury.  Binion  v.  Miller,  27 
Ga.  78. 

On  an  Appeal  from  the  ordinary  on  a 
guardian's  return  the  account  offered 
by  the  guardian  must  be  submitted  to 
the  jury  as  the  matter  he  proposes  to 
prove,  but  the  vouchers  do  not  go  as  a 
matter  of  course.  Hendry  v.  Hurst, 
22  Ga.  312. 

1.  Foust  V.  Chamblee,  51  Ala.  75; 
Bourne  v.  Maybin,  3  Woods  (U.  S.)  724. 

Extraneous  Matter  will  not  be  gone 
into  on  an  accounting.  Milligan's  Ap- 
peal. 82  Pa.  St.  389. 

Court  Kay  Examine  Witnesses.  —  In 
passing  upon  a  guardian's  account  the 
probate  court  may  examine  witnesses, 
require  the  production  of  vouchers, 
and  generally  go  into  such  matters  as 
will  aid  it  to  arrive  at  the  propriety  of 
the  account  rendered.  Bond  v.  Lock- 
wood,  33  111.  212. 

Adjudication  of  Ghiardian's  Negligence. 
—  Although  the  approval  of  a  final  set- 
tlement report  is  an  adjudication  of  all 
matters  involved  or  which  properly  be- 
long to  a  proper  accounting  for  moneys 
with  which  the  guardian  is  chargeable, 
yet  there  can  be  no  adjudication  of  the 
guardian's  negligence  in  the  manage- 
ment of  the  ward's  real  estate  unless 
that  subject  was  embraced  in  the  re- 
port.    Wainwright  v.  Smith,   106  Ind. 

239- 

2.  /«  rir  Allgier,  65  Cal.  228;  People 
V.  Seelye,  146  111.  189;  Shelton  v.  Smith, 

3  Baxt.  (Tenn.)  82;  Evans's  Estate,  11 
Pa.  Co.  Ct.  Rep.   324;    Mills's   Estate, 

4  Kulp  (Pa.)  20. 

But  some  cases  hold  that  the  court 
has  jurisdiction  of  the  whole  account, 
including  transactions  after  the  ward's 


majority.  Pyatt  v.  Pyatt,  46  N.  J.  Eq. 
285;  Moore  v.  Hazelton,  9  Allen  (Mass.) 
102.     And  see  Judge  v.    Irish,   31   Me. 

254. 

3.  Spencer  v.  Houghton,  68  Cal.  82. 
But  in  Waldron  v.  Waldron,  76  Ala. 

285,  it  was  held  that  where  the  decree 
recited  that  citation  had  been  regularly 
issued,  the  fact  that  the  citation  was 
served  on  the  guardian  less  than  ten 
days  before  the  decree  was  rendered 
did  not  of  itself  render  the  decree  void. 

Not  Entitled  to  Special  Notice.  —  A 
guardian  who  has  filed  his  accounts  for 
settlement  must  attend  court  from  term 
to  term  until  his  cause  is  disposed  of, 
and  is  not  entitled  to  special  notice  of 
the  time  of  rendition  of  the  decree. 
Allman  v.  Owen,  31  Ala.  167. 

Guardian  Habittial  Drunkard.  —  Se  rvice 
of  citation  to  account  upon  a  guardian 
who  has  been  adjudged  an  habitual 
drunkard  should  be  made  upon  him 
personally  and  not  upon  his  commit- 
tee. McCloud's  Estate,  12  Phila.  (Pa.) 
81. 

Second  Ghiardian.  —  An  order  requiring 
a  second  guardian  to  pay  the  first 
guardian  an  amount  found  to  be  due 
him  on  the  settlement  and  confirma- 
tion of  his  account  against  the  ward 
without  notice  to,  or  the  voluntary  ap- 
pearance of,  the  second  guardian,  is 
irregular.  Rightor  v.  Gray,  23  Ark. 
228. 

Notice  to  Surety  Unnecessary.  —  It 
seems  that,  in  the  absence  of  a  statute 
to  the  contrary,  notice  of  the  settlement 
need  not  be  given  to  the  guardian's 
sureties.  Kenner  v.  Caldwell,  Bailey 
Eq.  (S.  Car.)  149. 

4.  Croft  V.  Terrell,  15  Ala.  652; 
Spencer  v.  Houghton,  68  Cal.  82; 
Trumpler  v.  Cotton,  109  Cal.  250. 
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Waiver  of  Notice.  —  Where  the  guardian  voluntarily  appears  before 
the  court  it  is  a  waiver  of  notice.* 

b.  Notice  to  Ward.  —  Where  it  is  required  by  statute  that, 
on  the  settlement  of  a  guardian's  account,  notice  thereof  must 
be  given  to  the  ward,  if  such  notice  be  not  given  the  ward  will 
not  be  bound  by  the  action  of  the  court.*  But  in  some  cases 
it  is  held  that  notice  need  not  be  given  where  the  ward  has 
attained    his   majority,'    or   upon    a   settlement    by  a   guardian 


Sufficient  Service.  —  An  order  appoint- 
ing a  time  and  place  for  examining  an 
account  filed  by  a  guardian  is  suffi- 
ciently served  on  him  by  publication, 
under  Minn.  Gen.  Stat.  1878,  c.  59,  §  47. 
If  it  is  procured  by  him,  he  must  take 
notice  of  its  contents.  Brown  v. 
Huntsman,  32  Minn.  466. 

Where  the  record  of  a  proceeding  in 
the  orphans'  court,  under  the  Alabama 
act  of  1843,  to  compel  asettlement  by  a 
guardian  who  has  removed  from  the 
state,  contained  an  order  of  publica- 
tion, a  recital  in  the  final  decree,  that 
the  term  to  which  the  guardian  was 
cited  was  a  regular  term  of  the  court, 
and  that  it  was  "shown  to  the  satis- 
faction of  the  court,  by  competent  and 
sufficient  testimony,  that  the  publica- 
tion required  by  law  has  been  regularly 
and  duly  given,"  was  sufficient  to  show 
a  substantial  compliance  with  the  re- 
quirements of  the  statute.  Wright  v. 
Clough.  17  Ala.  490. 

1.  McLeod  V.  Mason,  5  Port.  (Ala.) 
223;  Croft  V.  Terrell,  15  Ala.  652;  Wil- 
son V.  Knight,  18  Ala.  129;  Weldon  v. 
Patrick,  69  Ga.  724;  Deegan  z/.  Deegan, 
(Nev.  1894)  37  Pac.  Rep.  360.  And  see 
Treadwell  v.  Burden,  8  Ala.  660;  and 
see,  in  general,  article  Appearances, 
vol.  2,  p.  644. 

2.  Neylans  v.  Burg,  14  Smed.  &  M. 
(Miss.)  201 ;  Moore  v.  Cason,  1  How. 
(Miss.)  53;  Heard  v.  Daniel,  26  Miss. 
451;  Wade  V.  Bridewell,  38  Miss.  420; 
Widdoes's  Estate,  16  W.  N.  C.  (Pa.) 
426;  Bourne  v.  Maybin,  3  Woods 
(U.  S.)  724.  See  also  Burnham  v.  Dall- 
ing,  r6  N.  J.  Eq.  144. 

But  see  Hudson  v.  Martin,- 34  Me. 
339,  where  it  is  held  that,  in  the  settle.- 
ment  of  a  guardian's  account  in  pro- 
bate during  the  minority  of  the  ward, 
no  notice  is  required  to  be  given  un- 
less a  new  guardian  is  appointed  who 
may  appear  and  object  to  the  account 
and  take  an  appeal. 

Notice  to  or  Appearance  by  the  Otiard- 
lan  is  not  a  waiver  of  the  statutory  no- 
tice.   Culver  V.  Brown,  16  N,  J.  Eq.  533. 


Settlement  a  Nullity.  —  An  ex  parte 
settlement  of  a  guardian's  account, 
made  without  any  previous  filing  of 
the  accounts  and  vouchers,  without  no- 
tice, without  auditing  and  allowance 
by  the  court,  or  any  other  action  by 
the  court  than  the  administration  to 
the  guardian  of  an  oath  by  the  presid- 
ing judge,  is  a  nullity.  Gravett  v. 
Malone,  54  Ala.  19. 

Surprise  on  Ward.  —  Where  a  guard- 
ian obtained  an  order  to  withdraw  his 
final  account  to  which  an  objection  had 
been  made,  and  to  file  an  amended 
final  account,  it  was  held  that  the 
alteration  of  the  account  and  its  allow- 
ance at  a  third  term  of  the  court  there- 
after without  notice  to  the  ward  op- 
erated as  a  surprise  to  the  ward  which 
enabled  her  to  have  the  decree  of  allow- 
ance vacated.  Buchanan  v.  Grimes, 
52  Miss.  82. 

Giving  of  Due  Notice  Presented. — 
Where  the  record  shows  that  notice  of 
settlement  was  given  to  the  infant,  as 
required  by  a  prior  order,  but  the  con- 
tents of  the  prior  order  are  not  given, 
nor  the  character  of  the  notice  given 
otherwise  shown,  on  collateral  attack 
it  will  be  presumed  that  proper  notice 
was  given.    Stabler  v.  Cook,  57  Ala.  23. 

Notice  Must  Appear  by  Becord.  —  It  is 
not  competent  to  show  otherwise  than 
by  the  record  that  the  ward  had  notice 
of  a  proceeding  in  court,  or  to  show  a 
waiver  of  such  notice  by  his  personal 
appearance  in  court;  but  to  render 
such  a  proceeding  of  the  court  regular, 
it  is  necessary  that  everything  requi- 
site to  show  the  jurisdiction  should  ap- 
pear on  the  face  of  the  record.  Sulli- 
van V.  Blackwell,  28  Miss.  737. 

When  a  petition  by  a  ward  to  set 
aside  an  alleged  fraudulent  settlement 
in  the  probate  court  is  silent  as  to  no- 
tice, it  will  be  presumed  that  due 
notice  of  the  settlement  was  given. 
Davis  V.  Hagler,  40  Kan.  187. 

3.  Where  Ward  has  Approved  Account. 
—  Where  a  ward,  after  attaining  his 
majority,  has  examined  the  guardian- 
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of  a  lunatic* 

Notice  by  Publication.  —  In  some  states  personal  notice  to  the  ward 
is  not  necessary,  but  notice  by  publication  is  sufficient.* 

4.  Settlement  by  Whom  —  a.  By  Personal  Representative 
OF  Guardian.  —  It  is  almost  universally  held  that  where  a  guard- 
ian dies  before  making  a  final  settlement  of  his  accounts,,  his 
executor  or  administrator  is  the  proper  person  to  make  such 
settlement  when  legally  requested  by  the  parties  interested.' 


ship  account  and  certified  its  correctness 
and  consented  to  its  allowance,  the 
account  may  be  allowed  without  notice 
to  the  ward  to  attend  at  the  settlement. 
Judge  V.  Irish,  31  Me.  254. 

An  approval  of  the  final  account  of 
the  tutor  and  an  agreement  that,  as  ap- 
proved, it  should  be  promulgated,  made 
by  the  ward  after  attaining  the  age  of 
a  majority  or  being  emancipated,  is 
equivalent  to  a  waiver  of  citation  and 
a  consent  to  judgment.  Kellar  v. 
O'Neal,  13  La.  Ann.  472. 

Where  All  Parties  Before  the  Court.  — 
On  final  settlement,  and  after  the  ward 
has  attained  his  majority,  if  all  the  par- 
ties interested  are  before  the  court,  a 
citation  is  not  necessary.  Roberts  v. 
Schultz,  45  Tex.  184. 

1.  All  Parties  Before  Court  —  Notice  Im- 
material. —  On  the  final  settlement  of 
an  account  of  the  guardian  of  a  lunatic, 
if  all  the  parties  are  before  the  court, 
the  question  of  notice  is  immaterial. 
Coleman  v.  Farrar,  112  Mo.  54. 

2.  Stabler  2/.  Cook,  57  Ala.  22;  Davis 
V.  Combs,  38  N.  J.  Eq.  473.  See  in  gen- 
eral article  Publication. 

Constructive  Notice  to  All  Parties. — 
Where  by  statute  a  guardian  is  not 
authorized  to  make  a  final  settlement 
until  he  has  given  due  notice  by  adver- 
tising, such  advertisement  will  be  con- 
structive notice  to  all  persons  interested 
in  the  accounting.  If  it  is  given,  by 
force  of  its  operation,  all  those  who 
may  be  concerned  in  interest  will  be 
considered  parties  to  the  matter  in 
litigation  upon  settling  the  account. 
Moore  v.  Cason,  i  How.  (Miss.)  53. 

Insufficient  Compliance  with  Statute.  — 
An  order  directing  notice  to  be  given 
"  by  written  advertisement  set  up  at 
the  court-house  door  for  three  consecu- 
tive weeks,"  and  a  decree  reciting  that 
the  notice  was  given  as  prescribed  in 
the  order,  do  not  show  a  substantial 
compliance  with  the  statutory  provi- 
sion that  notice  of  the  settlement  of  the 
guardian's  accounts  be,  given  by  ad- 
vertisement posted  at  the  court-house 


door  and  three  other  public  places  in 
the  county.  Frierson  v.  Travis,  39  Ala. 
150. 

3.  Arkansas. — Connelly  v.  Weath- 
erly,  33  Ark.  658. 

Florida.  —  May  v.  May.  19  Fla.  373. 

Georgia.  —  Royston  v.  Royston,  29 
Ga.  82. 

Indiana.  —  Peck  v.  Braman,  2  Blackf. 
(Ind.)  141. 

Iowa.  —  Ordway  v.  Phelps,  45  Iowa 
279. 

Maine.  —  Woodbury   v.    Hammond, 

54  Me.  342. 

Massachusetts.  —  Probate  Judge  v. 
Livermore,  13  Gray  (Mass.)  561. 

Michigan.  —  Tudhope  v.  Potts,  91 
Mich.  490. 

Missouri.  —  State  v.  Bilby,  50  Mo. 
App.  162;  State  V.  Grace,  26  Mo.  87. 
But  under  the  statute  of  1876  the  per- 
sonal representative  could  not  be  com- 
pelled to  account,  Cohen  v.  Atkins, 
73  Mo.  163. 

New  Hampshire.  —  Gregg-  v.  Gregg, 
15  N.  H.  190;  Kittredge  v.  Betton,  14 
N.  H.  401. 

New  York.  —  Salisbury  v.  Van  Hoe- 
sen,  3  Hill  (N.  Y.)77;  Matter  of  Wiley, 

55  Hun  (N.  Y.)  248. 

Ohio.  —  Pedan  v.  Robb.  8  Ohio  227. 

Pennsylvania.  —  Bowman  v.  Herr,  I 
P.  &  W.  (Pa.)  282;  Pennell's  Estate,  18 
W.  N.  C.(Pa.)  198;  Reitmeyerz/.  Wolfe, 
2  Pa.  Dist.  Rep.  810. 

Vermont.  —  Waterman  v.  Wright,  36 
Vt.  164. 

TTnder  the  Illinois  Statutes,  however, 
after  the  death  of  a  guardian  and  be- 
fore the  settlement  of  the  accounts  of 
the  latter,  no  citation  will  issue  to  com- 
pel the  administrator  of  the  guardian 
to  settle  his  accounts.  Harvey  v.  Har- 
vey, 87  111.  54.  But  see  Davis  t'.  Hark- 
ness,  6  111.  173. 

Executor  of  Deceased  Foreign  Guardian. 
-^  A  ward  may  compel  an  account  by 
the  executor  of  a  deceased  foreign 
guardian.  Ong  v.  Whipple,  3  Wash. 
Ter.  233. 

Where  Guardian  Failed  to  Keep  Proper 
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b.  By  Sureties.  — The  account  of  a  deceased  guardian  may- 
be presented  and  its  allowance  procured  by  sureties  on  the 
guardian's  bond.* 

c.  By  Guardian  De  Son  Tort.  —  One  who  undertakes  to 
meddle  with  the  estate  of  an  infant,  not  having  been  regularly 
appointed  guardian,  may  be  called  to  account  as  if  he  had  been 
legally  appointed.* 

d.  By  Guardian  as  Personal  Representative. — When 
a  person  is  both  personal  representative  and  guardian  his  accounts 
cannot  be  considered  as  a  whole.'  His  accounts  as  personal 
representative  should  first  be  settled,  so  as  to  ascertain  the 
funds  which  come,  or  ought  to  come,  to  his  hands  as  guardian.* 


Aceoonti.  —  The  fact  that  the  personal 
representative  of  a  deceased  guardian 
has  no  means  of  rendering  an  account, 
or  aiding  in  the  settlement,  because  of 
the  neglect  of  the  guardian  to  keep 
proper  account  of  his  doings  in  the  mat- 
ter, will  not  furnish  a  reason  for  not 
citing  in  the  representative  to  account. 
Waterman  v.  Wright,  36  Vt.  164. 

Ward  Need  Not  Present  Claim.  —  To 
authorize  a  ward  to  compel  the  ex- 
ecutor of  his  guardian  to  account  it  is 
not  necessary  that  the  ward  should  first 
present  his  claim  to  the  executor.  Ong 
V.  Whipple,  3  Wash.  Ter.  233. 

What  Court  Has  Jurisdiction.  —  In  the 
absence  of  any  statute  to  the  contrary, 
the  chancery  courts  alone  have  power 
to  compel  the  personal  representative 
of  a  deceased  guardian  to  account.  See 
supra,  I.  yurisdiction. 

Decree  against  Surety.  —  A  decree 
should  not  be  made  against  the  surety 
of  a  d-eceased  guardian  until  the  ac- 
count of  the  administrator  of  the  guard- 
ian is  settled.  Roberts  v.  Colvin,  3 
Gratt.  (Va.)342. 

1.  Curtis  V.  Bailey,  i  Pick.  (Mass.) 
199. 

Where  a  Ooardian  Dies  Insolyent  and 
the  appointment  of  an  administrator  to 
settle  the  accounts  would  be  a  useless 
form,  the  sureties  may  be  compelled  to 
settle.  Farrington  v.  Secor,  91  Iowa 
606. 

Administrator  of  Surety.  —  Where  a 
guardian  was  removed,  and  neglected 
to  settle  his  account  in  the  probate 
court,  it  was  held  that  an  administrator 
of  one  of  his  sureties  might  settle  such 
account.  The  statute  does  not  require 
it  to  be  settled  on  the  oath  of  the  guard- 
ian. Curtis  V.  Bailey,  i  Pick.  (Mass.) 
198. 

2.  Crooks  V.  Turpen,  i  B.  Mon.  (Ky.) 
183;  Lehmannz/.  Rothbarth,  iii  111.  185; 


Hiestand  v.  Kuns,  8  Blackf.  (Ind.)  345; 
Grimes  v.  Wilson,  4  Blackf.  (Ind.)  331; 
Breeding  v.  Shinn,  8  Ind.  125;  Sher- 
man V.  Ballou,  8  Cow.  (N.  Y.)  304.  See 
also  Stannard  v.  Whittlesey,  9  Conn. 
556. 

What  Must  be  Accounted  For.  — 
Although  the  supposed  guardian  must 
account  for  the  whole  amount  received 
by  him  from  or  in  behalf  of  the  sup- 
posed ward,  there  being  no  suggestion 
of  any  want  of  integrity  or  fidelity,  and 
no  objection  upon  the  ground  of  ille- 
gality of  the  appointment  to  his  acting 
as  guardian,  until  nearly  the  time  of 
the  action  to  recover  the  proi)erty,  it 
was  held  that  the  amount  turned  over 
to  the  guardian  subsequently  ap- 
pointed, as  well  as  that  paid  to  the  sup- 
posed ward,  or  for  his  benefit  at  his 
request,  or  with  his  consent  express  or 
implied,  must  be  deemed  accounted 
for,  and  deducted  from  the  amount 
received.     Coolidge  v.  Allen,  82  Me.  23. 

3.  Foteaux  v.  Lepage,  6  Iowa  123. 
Guardian   as    Trustee.  —  Applications 

for  a  discharge  as  trustee  for  one  child, 
and  as  guardian  for  another,  cannot  be 
joined  in  one  proceeding.  Morrow's 
Estate,  15  W.  N.  C.  (Pa.)  240. 

4.  Graham  v.  Davidson,  2  Dev.  &'  B. 
Eq.  (N.  Car.)  155;  Fish's  Appeal,  (Pa. 
1886)  7  Atl.  Rep.  222;  Simpson's  Ap- 
peal, 18  W.  N.  C.  (Pa.)  175. 

What  the  Court  Can  Do.  —  In  a  pro- 
ceeding to  compel  a  guardian,  who  is 
likewise  administrator,  to  make  a  set- 
tlement of  his  accounts,  to  ascertain 
the  situation  of  the  estate  of  which  he 
is  administrator,  and  the  amount  in  his 
hands  belonging  to  each  of  the  heirs, 
the  court  cannot  render  any  judgment 
against  him,  its  jurisdiction  not  being 
evoked  for  that  purpose,  but  all  that  it 
can  do  is  to  ascertain  the  state  of  the 
accounts  as  guardian  and  administra- 
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5.  Bemedies  for  Failure  to  Account.  —  If  a  guardian  fail  to  file  an 
account  when  required,  the  court  may  compel  him  to  do  so.* 

Action  of  Account.  —  At  common  law  the  proper  remedy  for  the 
ward,  if  the  guardian  fail  to  file  his  account,  is  an  action  of 
account  rendered.* 

Action  on  Bond.  —  The  ward  may,  if  he  so  elects,  obtain  redress 
for  a  failure  to  account  by  an  action  on  the  guardian's  bond.' 

In  Equity. —  In  our  practice  the  more  usual  remedy  in  such  case 
is  a  proceeding  in  equity  by  the  ward  calling  the  guardian  to 
account.*      During  the   continuance   of   the   guardianship,    the 


tor,  in  order  that  when  so  ascertained 
the  parties  interested  may  take  such 
other  steps  as  they  may  deem  expedi- 
ent.    Foteaux  v.  Lepage,  6  Iowa  123. 

1.  Kingsberry  v.  liutton,  140  111.  603. 
Abatement  on  Death  of  Guardian.  —  A 

proceeding  in  the  county  court  to  com- 
pel a  guardian  to  account  abates  on  the 
death  of  the  guardian,  even  for  an  ap- 
peal taken  therefrom.  Harvey  v.  Har- 
vey, 87  111.  54. 

If  aintenanoe  of  Ward  Pendente  Lite.  — 
While  an  action  by  a  ward  against  a 
guardian  and  his  sureties  for  an  ac- 
counting and  settlement  is  pending, 
and  before  the  court  has  acquired  any 
of  the  ward's  property  through  the 
proceeding,  it  has  no  power  to  order 
the  guardian  or  his  surety  to  pay  a 
sum  into  court  for  the  maintenance  of 
the  ward  pendente  lite,  or  for  the  ex- 
penses of  his  attorney.  State  v.  Harri- 
son, 75  N.  Car.  432. 

The  Creditor  of  a  Ward  Cannot  Inter- 
vene between  him  and  his  guardian 
upon  an  accounting  by  the  latter. 
Lorenz's  Appeal,  69  Pa.  St.  350. 

2.  Bowman  v.  Herr,  i  P.  &  W.  (Pa.) 
282;  Shollenberger's  Appeal,  21  Pa.  St. 
337;  Green  v.  Johnson,  3  Gill  &  J. 
(Md.)  390;  Linton  v.  Walker,  8  Fla. 
144;  Davenport  v.  Olmstead,  43  Conn. 
67;  Field  V.  Torrey,  7  Vt.  372. 

In  Stannard  v.  Whittlesey,  9  Conn. 
556,  it  is  held  that  where,  after  a  minor 
arrives  at  majority,  he  demands  an  ac- 
count, which  is  refused,  if  the  ward  is 
unable  to  obtain  complete  redress  by 
an  action  on  the  bond,  he  may  bring  an 
action  on  account,  in  which  the  parties 
would  be  admitted  on  their  oaths. 

Assumpsit  Not  Maintainable.  —  The 
only  actions  which  lie  against  a  guard- 
ian are  an  action  on  the  bond  and  an 
action  of  account;  assumpsit  is  not 
maintainable.  Linton  v.  Walker,  8  Fla. 
144;  Green  v.  Johnson,  3  Gill  &  J.  (Md.) 
300. 


3.  Brooks  v.  Brooks,  11  Cush.  (Mass.) 
20;  Conant  v.  Kendall,  21  Pick.  (Mass.) 
36;  Justices  V.  Willis,  3  Yerg.  (Tenn.) 
461;  and  see  McDougald  v.  Maddox,  17 
Ga.  52. 

Petition  for  Account  Not  Action  on  Bond. 
—  A  petition  by  a  ward  against  a  guard- 
ian, asking  that  the  latter  may  be  re- 
quired to  report,  and  that  he  may  be 
compelled  to  pay  over,  is  a  mere  action 
for  an  accounting  which  cannot  be  con- 
verted into  an  action  on  the  bond  by 
an  averment  that  the  guardian  by  the 
terms  of  the  bond  agreed  to  account  for 
the  funds  of  the  ward,  and  pay  the 
same  over  when  the  latter  became 
twenty-one  years  old.  Wycoff  v. 
Michael,  (Iowa  1895)64  N.  W.  Rep.  608. 

Where  Brought.  —  An  action  on  a 
guardian's  bond  is  within  a  statutory 
provision  that  an  action  by  a  ward 
against  his  guardian  for  a  settlement 
of  his  accounts  for  additional  security, 
or  for  his  removal,  must  be  brought  in 
the  county  in  which  the  guardian  was 
qualified.  Greenly  v.  Daniels,  6  Bush 
(Ky.)42. 

4.  Bowman  v.  Herr.  i  P.  &  W.  (Pa.) 
282;  Com.  V.  Henshaw,  2  Bush  (Ky.) 
286;  Linton  v.  Walker,  8  Fla.  144;  Jus- 
tices V.  Willis,  3  Yerg.  (Tenn.)  461. 

At  Common  Law  the  remedy  of  the 
ward  against  his  guardian  was  by  an 
action  of  account  rendered,  but  since 
the  growth  of  equity  jurisprudence  in 
England  the  court  of  chancery  has 
drawn  to  itself  the  general  superintend- 
ence and  protective  jurisdiction  over 
the  persons  and 'properties  of  infants, 
and  compels  guardians  to  account, 
whether  they  be  chancery,  statute,  or 
testamentary  guardians,  on  the  same 
grounds  that  it  does  agents,  trustees, 
and  others  in  fiduciary  relations.  Shol- 
lenberger's Appeal,  21  Pa.  St.  337. 

Inadequate  Bemedy  at  Law.  —  If  in 
any  case  an  action  at  law  will  not  afford 
an  adequate  remedy,  a  court  of  equity 
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guardian  may  be  called  to  account  by  petition,*  but,  after  the 
ward  has  attained  his  majority,  he  must  file  a  bill.*  Under  a  bill 
for  a  settlement,  the  benefit  of  creditors  and  matters  of  discharge 
can  be  obtained  by  answer,  therefore  a  cross  bill  is  unnecessarv 
and  cannot  be  supported.* 


will  have  jurisdiction.  Davenport  v. 
Olmstead,  43  Conn.  67. 

Adequate  Remedy  at  Law.  —  A  bill  filed 
against  a  guardian  and  several  sets  of 
securities  cannot  be  entertained  when 
there  is  no  allegation  of  the  insolvency 
of  the  guardian,  and  the  remedy  on  the 
bonds  is  ample  at  law.  McDougald  v. 
Maddox,  17  Ga.  52. 

Appointment  of  Beceiver.  —  On  a  bill 
by  wards  against  their  guardian  for  an 
account,  if  it  is  shown  that  the  guard- 
ian is  unfitted  for  his  trust,  a  receiver 
of  the  property  of  the  ward  may  be  ap- 
pointed and  the  guardian  required  to 
pay  over  to  him  moneys  in  his  hands. 
Sage  V.  Hammonds,  27  Gratt.  (Va.)  651. 

1.  Matter  of  Hopson,  i  Edw.  Ch.  (N. 
Y.)8. 

Demurrable  Petition.  —  A  petition  filed 
by  a  ward  against  his  guardian's  ad- 
ministrator, asking  a  settlement  of  his 
guardianship  accounts,  is  demurrable 
when  it  shows  on  its  face  that  the 
guardian's  estate  has  previously  been 
settled  as  an  insolvent  estate.  Patter- 
son V.  Leachman,  19  Ala.  745. 

A  petition  against  the  executors  of 
the  petitioners'  deceased  father  and 
against  three  successive  guardians  of 
the  petitioners  themselves,  praying  an 
account  by  the  defendants  in  their  re- 
spective trusts,  is  multifarious,  and  on 
demurrer  thereto  should  be  dismissed, 
no  discovery  being  prayed  for,  but  dis- 
covery being  expressly  waived.  Farmer 
V.  Rogers,  88  Ga.  162. 

Sufficient  Petition.  —  A  petition  by  a 
ward,  directed  to  the  ordinary,  for  the 
purpose  of  citing  her  guardian  to  a  set- 
tlement, which  alleges  that  the  peti- 
tioner is  twenty-one  years  of  age  and 
that  the  defendant  was  her  guardian, 
and  which  asks  that  he  be  cited  to  ap- 
pear before  the  court  lor  an  accounting 
and  settlement  with  the  petitioner,  is  in 
substantial  compliance  with  section 
1839  o^  the  Georgia  Code,  which  pro- 
vides that  the  ward,  when  arrived  at 
majority,  may  apply  to  the  ordinary 
for  an  order  requiring  the  guardian 
to  appear  and  submit  to  a  settlement 
of  his  accounts.  Weldon  v.  Patrick,  69 
Ga.  724. 


2.  Matter  of  Hopson,  i  Edw.  Ch. 
(N.  Y.)  8. 

Waste  of  Estate  by  Guardian.  —  A  dis- 
covery and  a  decree  to  ascertain  and 
fix  the  time  when  a  devastavit  occurred 
was  allowed  where  the  bill  filed  against 
a  guardian  for  settlement  alleged  that 
he  had  wasted  the  estate,  that  his  sure- 
ties had  been  discharged,  that  the 
waste  occurred  before  their  discharge, 
and  that  the  complainant  had  no  means 
of  proving  that  fact  but  by  resort  to 
the  conscience  of  the  defendant,  the 
sureties  not  being  parties  to  the  bill. 
Woods  V.  Woods,  7  Ga.  587. 

Property  Concealed  on  Final  Settlement. 
—  A  complaint  by  an  infant  against  his 
former  guardian,  having  for  its  object 
an  accounting  by  the  latter  in  equity 
for  certain  properties  concealed  by  the 
guardian  at  the  time  of  his  final  settle- 
ment and  discharge  in  the  probate 
court,  the  property  consisting  of  the 
proceeds  of  land  sales  and  sales  of 
cattle,  constitutes  but  one  cause  of 
action,  though  derived  from  sales  of  real 
and  personal  property  received  at 
different  times.  Lataillade  v.  Orena, 
91  Cal.  565. 

Receipts  before  Bonding  of  Guardian.  — 
When  it  is  claimed  to  charge  a  guard- 
ian with  perception  of  rents  and  profits 
before  he  is  bonded,  as  well  as  after, 
and  there  were  no  allegations  in  the 
bill  on  the  subject  of  profits  before  his 
appointment,  that  question  is  not  in 
issue  in  the  cause.  Magruder  z.  Dar- 
nall,  6  Gill  (Md.)  269. 

3.  Alston  V.  Alston,  34  Ala.  15. 

A  Plea  by  a  Guardian  that  he  took  a 
note  from  the  executor  of  the  ancestor 
of  the  wards,  who  at  that  time  was 
solvent,  and  that  he  therefore  took  a 
mortgage  to  secure  the  note,  is  bad 
where  it  is  not  stated  in  the  plea  that 
neither  the  note  nor  the  mortgage  was 
taken  by  the  defendant  as  guardian. 
Speer  v.  Tinsley,  55  Ga.  89. 

Appending  Statement  of  Balance  to  An- 
swer.—  A  guardian  who  in  his  answers 
to  a  bill  filed  against  him  for  an  ac- 
counting appends  a  statement  of  the  an- 
nual balance  due  by  him,  together  with 
a  calculation  of  the  interests  and  cred- 
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Summary  Proceedings. —  In  Illinois  a  guardian  may  be  compelled  to 
account  by  a  summary  proceeding,  which  is  held  to  be  neither  an 
action  at  law  nor  "a  suit  in  equity,  but  purely  an  ex  parte  investi- 
gation as  to  the  manner  in  which  the  guardian  has  discharged  his 
duties  in  the  management  of  his  ward's  estate.* 

6.  Parties  —  a.  In  General  —  Parties  Plaintiff.  —  Where  a  bill  is 
filed  against  a  guardian  for  a  settlement  of  his  accounts,  the  ward 
and  those  jointly  interested  with  him  should  be  joined  as  plaintiffs,* 

Parties  Defendant.  —  In  a  suit  against  a  guardian  to  compel  him 
to  account,  all  those  who  have  a  joint  interest  with  him  should  be 
joined  as  defendants.' 


its,  or  a  showing  of  what  he  estimates 
the  balance  to  be,  cannot  have  such 
statement  or  calculation  go  before  the 
jury.     Cartledge  v.  Cutliff,  29  Ga.  758. 

1.  Gilbert  v.  Guptill,  34  111.  112;  In 
re  Steele,  65  111.  322;  Bruce  v.  Doolittle, 
81  111.  103;  Harvey  v.  Harvey,  87  111. 
54;  Kingsberry  v.  Hutton,  140  111.  603. 

In  Condon  v.  Churchman,  32  111. 
App.  317,  the  fact  that,  on  the  citation 
in  the  county  court  of  a  guardian  to 
account,  testimony  was  taken  by  a 
master  in  chancery  under  an  order  of 
reference,  and  that  the  final  judgment 
was  called  a  decree,  and  was  in  a  form 
appropriate  to  chancery  proceedings, 
was  held  not  to  make  the  proceeding  a 
chancery  cause.  Condon  v.  Church- 
man, 32  111.  App.  317. 

Foreign  Guardian  Compelling  Account. 
—  A  foreign  guardian  may  take  steps 
to  compel  a  domestic  guardian  to  ac- 
count without  an  order  of  the  court, 
this  not  being  strictly  an  action.  Mc- 
Cleary  v.  Menke,  log  III.  294. 

Foundation  for  Proceedings  against 
Sureties,  —  An  accounting  before  a  pro- 
bate court  is  not  in  the  nature  of  an 
action  at  law  or  in  equity,  but  is  sim- 
ply a  mode  of  ascertaining  the  sum  for 
which  a  guardian  is  chargeable  in  the 
probate  court,  and  is  the  appropriate 
mode  in  most  cases  to  lay  the  founda- 
tion of  proceedings  against  sureties  on 
guardians'  bonds,  and  in  which  no 
judgment  is  entertained.  Harvey  v. 
Harvey,  87  111.  54. 

Guardian  Compelled  to  Testify,  —  On 
citation  to  a  guardian  to  account  before 
a  probate  court,  he  may  be  compelled 
to  testify  as  in  the  nature  of  a  discov- 
ery.    Gilbert  v.  Guptill,  34  111.  112. 

2,  Keeler  v.  Keeler,  it  N.  J.  Eq.  458. 
Where  One  of  Several  Wards  brings  his 

bill  for  an  account  against  his  guard- 
ian, other  wards  must  be  made  parties 
to  the  suit.     Hendry  v.  Clardy,  8  Fla. 


77;  Stallings  v.  Barrett,  26  S.  Car. 
474- 

The  Guardian  and  Ward  Kay  TTnite  in 
a  bill  against  a  former  guardian  for  an 
account  and  settlement.  Taylor  v. 
Taylor,  6  B.  Mon.  (Ky.)  559. 

A  Ward  and  One  Entitled  to  Annuity 
charged  on  the  ward's  estate  may  join 
in  a  bill  against  a  guardian  and  his 
sureties  for  a  settlement  of  the  guard- 
ianship account.  Owens  v.  Grimsley, 
44  Ala.  359. 

3.  The  Sureties  on  the  Guardian's  Bond 
are  properly  joined  as  defendants  in  a 
suit  against  a  guardian  for  an  account- 
ing. Lee  V.  Lee,  55  Ala.  590;  Pfeiffer 
V.  Knapp,  17  Fla.  144;  Pace  v.  Pace,  19 
Fla.  438;  Black  v.  Kaiser,  91  Ky.  422; 
Hutchcraft  v.  Shrout,  i  T.  B.  Mon. 
(Ky.)  206,  But  see  In  re  Scott,  36  Vt, 
297. 

To  Set  Aside  Account.  —  Sureties  on 
the  bond  of  a  guardian  may  be  joined 
with  the  guardian  in  an  action  brought 
Ijy  the  ward  to  set  aside  an  approval  of 
the  guardian's  account  and  settlement 
made  at  the  time  of  the  resignation  of 
the  latter.  State  v.  Peckham,  136  Ind. 
198. 

The  Heirs  of  a  Former  Guardian  are 
necessary  parties  to  a  bill  by  a  subse- 
quent guardian,  and  the  ward  against 
the  executor  and  sureties  of  the  former 
guardian  for  a  settlement.  Taylor  v. 
Taylor,  6  B.  Mon.  (Ky.)  559. 

Accounting  by  Surety.  —  To  an  ac- 
count between  the  ward  and  a  surety 
on  his  former  guardian's  bond,  the 
principal  in  that  bond,  or  the  trustees 
of  the  principal,  he  being  insolvent,  is 
a  necessary  party.  O'Hara  v.  Shep- 
herd, 3  Md.  Ch.  306. 

Where  a  Nonresident  Guardian  Dies  In- 
solvent, and  there  is  no  administration 
on  his  estate,  and  one  of  his  sureties 
dies,  the  ward  may  maintain  a  bill  in 
equity  against  the  surviving  surety  for 
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..^.Infant  Ward  Suing  by  Next  Friend. —  During  the 
minority  of  the  ward,  if  he  desire  to  call  his  guardian  to  account, 
he  should  go  into  equity  by  his  next  friend  for  that  purpose.* 

c.  Guardian  Ad  Litem  for  Inf^ant  Ward. — On  the  set- 
tlement of  a  guardian's  accounts,  during  the  minority  of  the  ward 
and  before  the  termination  of  the  relationship  of  guardian  and 
ward,  the  ward  should  be  represented  by  a  guardian  ad  litem?' 
The  record  must  show  affirmatively  that  the  guardian  ad  litem 
accepted  the  appointment,  and  this  cannot  be  inferred  from  the 
mere  recital  that  he  was  present  and  did  not  object  to  the  allow- 
ance of  the  accounts  and  vouchers.' 

7.  Statement  of  Account  —  a.  In  General.  —  The  final  account 
of  a  guardian  should  be  full  and  complete,  embracing  all  the  items 
of  former  accounts  and  not  beginning  with  the  balance  of  the  last 
one."*     It  seems  that  only  transactions  between  the  guardian  and 


a  settlement  of  account,  without  join- 
ing the  personal  representative  of  the 
guardian  or  of  the  deceased  surety. 
Frierson  v.  Travis,  39  Ala.  150. 

Married  Woman  as  Guardian.  —  The 
wife  is  a  necessary  party  to  a  proceed- 
ing to  compel  a  final  settlement  of  her 
guardianship  of  a  minor  child,  and 
a  decree  against  her  husband  only 
is  erroneous.  McGinty  v.  Mabry,  23 
Ala.  672. 

1.  Thomas  v.  Williams,  g  Fla.  289; 
Richards  v.  Swan,  7  Gill  (Md.)  367; 
Monell  V.  Monell,  5  Johns.  Ch.  (N.  Y.) 
297;  Lemon  v.  Hansbarger,  6  Gratt. 
(Va.)  301;  Falkland  v.  Bertie,  2  Vern. 
342.  See  also  Lee  v.  Lee,  55  Ala.  590; 
Heilman  v.  Martin,  2  Ark.  158;  Eyre 
V.  Shaftsbury,  2  P.  Wms.  119. 

In  Peck  V.  Braman,  2  Blackf.  (Ind,) 
141,  it  is  said  that  although  the  general 
rule  is  that  a  ward  must  be  of  age  be- 
fore he  can  require  his  guardian  to  ac- 
count, yet  in  chancery  the  ward  may, 
during  his  minority,  require  such  an 
accounting  if  anything  occur  to  make 
it  necessary. 

2.  Hutton  V.  Williams,  60  Ala.  133; 
Cox  V.  Johnson,  80  Ala.  22;  Turrentine 
V.  Daly,  82  Ala.  205.  But  see  Gregory 
V.  Orr,  61  Miss.  307. 

Becord  Must  ffliow  Appointment.  —  If 
the  record  of  the  probate  court  on  the 
settlement  of  a  guardian's  account  fails 
to  show  the  appointment  and  the  ap- 
pearance of  a  guardian  ad  litem,  the 
fact  of  the  appointment  cannot  be  sup- 
plied by  parol  proof.  Hutton  v.  Wil- 
liams, 60  Ala.  133. 

When  Infants  Are  Properly  Bepresented 
in  the  probate  court  by  a  guardian  ad 
litem  they  are  bound  by  the  judgment 


as  fully  as  if  they  were  adults.  Char- 
davoyne  v.  Lynch,  82  Ala.  376. 

Infant  Bepresented  by  Guardian's  Suc- 
cessor.—  On  the  settlement  of  a  guard- 
ian who  has  resigned,  if  the  infant  is 
represented  by  the  successor  of  the 
guardian  instead  of  by  a  guardian  aa- 
litem,  a  decree  on  such  settlement  is 
conclusive  on  the  minor  in  the  absence 
of  fraud.     Jones  v.  Fellows,  58  Ala.  343. 

It  Is  Improper  to  Appoint  the  same 
person  guardian  ad  liteni  and  master  in 
chancery.      Walker  v.  Hallett,    I   Ala. 

379- 
Guardian  Ad  Litem  for  Deceased  Ward. 

—  Where,  on  the  final  settlement  of  a 
guardian's  account,  after  the  death  of 
the  ward  and  the  granting  of  letters  of 
guardianship  on  his  estate,  a  guardian 
ad  litem  was  appointed  for  the  deceased 
ward,  the  appointment  of  the  guardian 
was  held  mere  surplusage,  and  the  de- 
cree was  held  not  void  for  the  want  of 
proper  parties,  where  the  record  showed 
that  due  notice  of  the  settlement  was 
given  to  the  administrator  of  the  ward. 
Foust  V.  Chamblee,  51  Ala.  75. 

3.  Frierson  v.  Travis,  39  Ala.  150. 

4.  Tutorship  of  Minor  Heirs,  45  La. 
Ann.  134;  Grahams.  Davidson,  2  Dev. 
&  B.  Eq.  (N.  Car.)  155;  Woodmansie  v. 
Woodmansie,  32  Ohio  St.  18;  Kuntz's 
Estate,  3  Lane.  (Pa.)  378;  Hughes's 
Appeal,  53  Pa.  St.  500;  Foltz's  Appeal, 
55  Pa.  St.  428;  Walls's  Appeal,  104  Pa. 
St.    14 ;   Hescht  v.   Calvert,  32  W.  Va. 

215- 

Insufficient  Account. —  A  general  state- 
ment of  a  guardian  that  the  proceeds 
of  the  property  in  his  hands  were  about 
equal  to  the  expenses  incurred  in  its 
management  is  not  such  a  report  or  ac- 
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ward,  terminating  at  the  expiration  of  the  trust,  should  be 
included.*  The  account  should  be  rendered  on  oath,*  and,  if 
required,  the  expenditures  should  be  approved  by  vouchers  or 
other  competent  proof.' 

Guardian  of  Several  Wardt.  —  When  a  guardianship  exists  for  more 
than  one  ward,  the  account  of  each  should  be  stated  and  filed 
separately.* 


count  as  is  required  by  statute.  Whit- 
ney V.  Whitney,  7  Smed.  &  M.  (Miss.) 
740. 

Formal  Error  —  Appeal  Not  Justified.  — 
Where  by  statute  it  is  required  that  the 
final  account  of  a  guardian  shall  in- 
clude all  the  items  embraced  in  annual 
or  partial  accounts,  it  is  irregular  to 
start  the  final  account  with  the  balance 
of  the  partial  account;  but  this  is  a 
mere  formal  and  not  a  substantial 
error,  and  is  not  of  such  a  nature  as 
will  justify  an  appeal.  Yeager's  Ap- 
peal, 34  Pa.  St.  173. 

Account  Long  After  Termination  of 
Oaardianship.  —  An  account  rendered 
long  after  the  guardianship  has  ceased 
is  not  required  to  be  so  full  or  exact  as 
would  otherwise  be  required,  if  there  is 
no  suspicion  of  fraud  by  the  guardian. 
Gregg  V.  Gregg,  15  N.  H.  190;  Judge 
V.  Irish,  31  Me.  254;  Smith  v.  Davis, 
49  Md.  470. 

Account  by  Guardian's  Executor.  —  An 
account  filed  by  the  executor  or  admin- 
istrator of  a  deceased  guardian  must  be 
an  account  of  the  entire  estate  which 
came  into  the  custody  and  possession 
of  the  deceased,  and  not  only  that 
which  remained  at  the  date  of  the 
death  and  which  was  received  by  the 
administfator  or  executor.  Pennell's 
Estate,  18  W.  N.  C.  (Pa.)  198. 

An  Annual  Account  computing  the 
amount  in  the  hands  of  a  guardian  on 
the  principle  of  annual  rests,  and  which 
fully  protects  the  rights  of  the  ward,  is 
not  objectionable  because  failing  to 
show  the  condition  of  the  account  at 
the  end  of  the  year  after  the  appoint- 
ment, the  balance  in  his  hands,  and 
the  balance  in  his  hands  at  the  end  of 
each  year  thereafter.  Cheney  w.  Rood- 
house,  135  111.  257. 

Account  with  Ward's  Administrator.  — 
In  staling  the  account  of  a  guardian,  it 
is  not  requisite  to  state  a  separate  ac- 
count between  the  guardian  and  an 
administrator  of  the  deceased  ward, 
where  there  is  no  allegation  of  miscon- 
duct on  the  part  of  the  guardian,  but 
simply    an    objection    to    the    manner 


of    stating    his    account.     McNeill   v, 
Hodges,  83  N.  Car.  504. 

1.  Cunningham  v.  Cunningham,  4 
Gratt.  (Va.)  43;  Crowell's  Appeal,  2 
Watts  (Pa.)  295;  Bull  v.  Towson,  4  W. 
&  S.  (Pa.)  557;  hire  Allgier,  65  Cal. 
228;  Merrells  v.  Phelps,  34  Conn.  log; 
People  V.  Seelye,  146  111.  189;  Shelton 
V.  Smith,  3  Baxt.  (Tenn.)  82. 

But  there  are  cases  holding  that  the 
court  has  jurisdiction  of  transactions 
between  guardian  and  ward  after  the 
expiration  of  the  trust.  Pyatt  v.  Pyatt, 
46  N.  J.  Eq.  285;  Armstrong  v.  Walk- 
up,  12  Gratt.  (Va.)  608;  Bombeck  v. 
Bombeck.  18  Mo.  App.  26.  And  see 
Moore  v.  Hazelton,  9  Allen  (Mass.)  102. 

2.  Bond  V.  Lock  wood,  33  111.  212; 
Foteaux  v.  Lepage,  6  Iowa  123. 

In  Exceptional  Cases  the  account  of  a 
guardian  may  be:  verified  by  a  person 
other  than  the  guardian.  Racouillat 
V.  Requena,  36  Cal.  652. 

3.  Newman  v.  Reed,  50  Ala.  297; 
Foteaux  v.  Lepage,  6  Iowa  123;  Gregg 
V.  Gregg,  15  N.  H.  190;  McLean  v. 
Breese,  109  N.  Car.  564. 

The  Burden  of  Proof  is  on  the  guard- 
ian to  show  the  correctness  of  expendi- 
tures. Hutton  V.  Williams,  60  Ala. 
133;  Stanley  v.  Deihough,  50  Ark.  201. 

Generality  in  Vouchers.  —  Vouchers 
ought  not  to  be  rejected  on  account  of 
generality;  but  when  accounts  are  thus 
presented  they  ought  to  be  strictly 
proved.     Hendry  v.  Hurst,  22  Ga.  312. 

4.  Connelly  v.  Weatherly,  33  Ark. 
661 ;  Crow  V.  Reed,  38  Ark.  482 ;  Duncan 
V.  Petty,  3  Dana  (Kv.)  223;  Widdoes's 
Estate,  16  W.  N.  C.'(Pa.)  426;  Hescht 
V.  Calvert,  32  W.  Va.  215. 

In  State  v.  Foy,  65  N.  Car.  265,  it  is 
held  that  in  taking  an  account  of  a 
fund  in  the  hands  of  a  guardian,  in 
which  two  or  more  wards  are  in- 
terested, it  is  proper  to  state  a  general 
account  of  the  whole  fund  to  the  end  of 
each  year,  and  also  a  separate  account 
to  the  end  of  each  year,  crediting  each 
ward  with  the  balance  found  owing  at 
the  end  of  the  account,  and  debiting  him 
with  any  proper  debts  due  to  himself. 
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b.  Statement  by  Court.  —  Under  the  statutes  of  some  states, 
if  the  guardian  fail  to  file  his  account  for  final  settlement  when 
required  to  do  so,  the  court  may  cause  the  account  to  be  made 
up,  audited  and  settled  on  such  evidence  as  may  be  adduced  on 
behalf  of  the  ward.* 

c.  Restatement.  —  When,  on  the  final  settlement  of  a  guard- 
ian's acount,  his  report  fails  to  state  sufficient  facts  to  make  a 
clear  showing,  a  motion  for  a  more  specific  statement  is  the 
appropriate  practice ;  *  and,  in  proper  cases,  the  court  will  order  a 
restatement  of  the  account.' 

8.  Reviewing  and  Correcting  —  a.  Intermediate  Accounts. 
—  The  practice  peculiar  to  intermediate  accountings  by  guardians 
is  entirely  dependent  upon  statutes,  which  vary  in  the  different 
states.  Considerable  liberality  is  usually  exercised  in  the  matter 
of  corrections,*  and  it  is  very  generally  held  that  intermediate 


1.  Moore  v.  Baker,  39  Ala.  704; 
Hughes  V.  Ringstaff,  11  Ala.  563; 
Graff  V.  Mesmer,  52Cal.  636;  Trumpler 
V.  Cotton,  109  Cal.  250;  Bisbee  z*.  Glea- 
son,  21  Neb.  534. 

No  Final  Decree.  —  The  Alabama  act 
of  1843,  which  authorized  the  court, 
upon  default  of  the  guardian  to  appear 
and  file  his  accounts  and  vouchers  at 
the  regular  time  to  which  he  is  cited,  to 
proceed  ex  parte  and  state  the  account, 
contemplated  that  no  final  decree  should 
be  made  at  that  term.  Wright  v. 
Clough,  17  Ala.  490. 

2.  Gerdes  v.  Weiser,  54  Iowa  591. 

3.  Bond  V.  Lockwood,  33  111.  212; 
Runkle  v.  Gale,  7  N.  J.  Eq.  loi ;  Chand- 
ler V.  Birkholm,  44  N.  J.  Eq.  554.  But 
see  Judge  z/.  Davis,  i  Pick.  (Mass.)  206. 

In  McFarlane  v.  Randle,  41  Miss. 
411,  it  is  held  that  where  a  decree 
orders  corrections,  to  be  made  in  the  ac- 
count, if  the  accountant  fails  to  comply 
with  the  order  it  is  the  duty  of  the 
court  to  cause  the  account  to  be  restated 
according  to  the  decree  by  reference  to 
the  commissioner,  or  otherwise,  in  con- 
formity with  the  usual  practice  of  the 
court. 

Bestatement  during  Term.  —  There 
may  be  a  restatement  of  a  guardian's 
account  during  the  term,  since  such 
matters  are  under  the  control  of  the 
court  until  the  term  of  the  court  is 
closed  by  adjournment.  Vaughan  v. 
Bibb,  46  Ala.  153. 

Sestatement  Fart  of  Judgment.  —  A 
restatement  of  the  account  indorsed  ap- 
proved, and  which  is  referred  to  by  an 
order  of  approval,  is  a  part  of  the  judg- 
ment of  the  court.  People  v.  Seelye, 
146  111.  189. 


Statute  of  Limitation  No  Aid  to  Guard- 
ian. —  Where,  the  account  of  a  guard- 
ian being  disapproved,  he  is  required  to 
make  another,  the  statute  of  limita- 
tions will  afford  him  no  aid.  Gilbert 
V.  Guptill,  34  111.  112. 

Waiver  of  Objection.  —  Where,  after 
filing  a  report  intended  to  be  final,  a 
guardian  in  obedience  to  the  court 
files  a  new  report,  he  cannot  object  to 
the  order  requiring  the  filing  of  the  new 
report,  when  he  made  no  exception 
thereto  at  the  time.  Stumph  v. 
Pfeiffer,  58  Ind.  472. 

Supplemental  Bill  for  Further  Account. 
—  Upon  a  bill  by  a  guardian  against 
the  ward's  estate,  a  decree  for  an  ac- 
count was  passed.  Afterwards,  and 
after  the  former  guardian  had  re- 
signed his  office,  the  new  guardian 
filed  a  supplemental  bill,  asking  for  a 
further  account  for  a  certain  sum  be- 
longing to  the  same  estate,  for  which 
it  charged  the  administrator  was  re- 
sponsible. It  was  held  that  this  sup- 
plemental bill  did  not  make  a  new  case, 
nor  seek  to  vary  the  principle  of  the  de- 
cree, and  was  properly  filed  by  the  new 
guardian.  O'Hara  v.  Shepherd,  3  Md. 
Ch.  306. 

4.  Mississippi.  —  Annual  accounts  are 
conclusiv.e  against  the  guardian,  sub- 
ject, however,  to  correction  for  inad- 
vertence, oversight,  mistake,  or  miscal- 
culation. Johnson  v.  Miller,  33  Miss. 
553;  McFarlane  v.  Randle,  41  Miss. 
411;  Coffin  V.  Bramlitt,  42  Miss.  206; 
Brown  v.  Barlow,  51  Miss.  11. 

Missouri.  —  Annual  settlements  of  a 
guardian  are  merely  ex  parte  and  in  no 
sense  judicial  in  their  character,  and 
are  open  at  all  times  for  correction  and 
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accounts  may  be  reviewed  and  correcte4  on  a  final  settlement.* 
b.  Final  Accounts.  —  In  general  the  final  settlement  of  a 
guardian  is  conclusive,  and  can  only  be  attacked,  in  direct  pro- 
ceedings, for  fraud  or  mistake.'  Error  in  the  settlement  cannot 
be  corrected  by  certiorari,'  but  the  usual  proceeding  is  by  bill  of 
review.* 

Should  Specify  Errora  or  Fraud.  —  The  errors  or  fraud  complained  of 
should  be  specifically  alleged,*  and  the   allegations  should  be 


examination  until  the  final  settlement 
is  made.  State  v.  Roeper,  9  Mo.  App. 
21. 

1.  Bennett  v.  Hanifin,  87  111.  31; 
Duckworth  v.  Kirby,  10  Ind.  App.  139; 
Starrett  v.  Jameson,  29  Me.  504:  Blake 
V.  Pegram,  lor  Mass.  592;  Boynton 
V.  Dyer,  18  Pick.  (Mass.)  i;  Crump  v. 
Gerock,  40  Miss.  765;  Austin  v. 
Lamar,  23  Miss.  189;  Sheetz  v.  Kirtley, 
62  Mo.  417;  State  v.  Miller,  44  Mo. 
App.  122;  Butler  v.  Legro,  62  N.  H. 
350;  Bowman  v.  Herr,  i  P.  &  W.  (Pa.) 
282;  Oldham  v.  Brooks,  (Tex.  Civ. 
App.  1894)  25  S.  W,  Rep.  648;  Willis  v. 
Fox,  25  Wis.  646. 

In  Boynton  v.  Dyer,  18  Pick.  (Mass.) 
I,  where  a  guardian  had  settled  two 
accounts  in  the  probate  court  without 
charging  himself  with  interest,  and 
there  was  no  adjudication  on  the  sub- 
ject, it  was  held  that  he  might  be 
charged  with  interest  on  the  presenta- 
tion of  the  third  account  as  if  there 
had  been  no  prior  settlement. 

Bill  of  Eeview  will  Not  Lie.  —  Before 
final  settlement,  a  bill  of  review  will 
not  lie  by  a  guardian  to  correct  his 
annual  account.  Crump  v.  Gerock,  40 
Miss.  765 ;  Austin  v.  Lamar,  23  Miss.  189. 

The  Assent  of  a  Guardian  Ad  Litem  to 
an  account  rendered  by  a  guardian 
will  not  protect  the  accounts  from  re- 
vision when  re-opened  upon  the  settle- 
ment of  a  subsequent  account.  Blake 
V.  Pegram,  loi  Mass.  592. 

Final  Settlement  Set  Aside.  —  When 
settlements  of  curators  become  merged 
in  final  settlements,  and  when  the  latter 
are  set  aside,  the  former  are  open  to  an 
examination  and  may  be  corrected  for 
fraud,  without  asking  that  they  be  set 
aside.     Sheetz  v.  Kirtley,  62  Mo.  417. 

2.  As  to  the  conclusiveness  of  final 
settlements,  see  Am.  &  Eng.  Encyc.  of 
Law,  title  Guardian  and  Ward. 

3.  Phelps  V.  Buck,  40  Ark.  219.  And 
see  Hagerty  v.  Scott,  .10  Tex.  525. 

4.  Wiggins  v.  McCormac,  84  N.  Car. 
5S4;  Kenneagy's  Estate,  2  Lane.  (Pa.) 
196. 


Bill  by  Successor  of  Ouardian.  —  The 

successor  to  a  guardian,  who  discovers 
error  in  the  settlement  of  his  predeces- 
sor, may  correct  the  same  by  an  origi- 
nal bill  of  review  without  an  affidavit 
of  reasonable  diligence.  McCown  v. 
Moores,  12  Lea  (Tenn.)  635. 

Should  Allow  Corrections  on  Both  Sides, 
—  On  a  petition  to  open  a  settlement 
and  to  surcharge  the  account,  it  should 
be  so  opened  as  to  allow  the  correction 
of  errors  on  both  sides.  Floyd  v.  Pries- 
ter,  8  Rich.  Eq.  (S.  Car.)  248. 

irregularity  Warranting  Beversal. —  In 
Buttermore's  Appeal,  23  W.  N.  C.  (Pa.) 
14,  after  the  confirmation  of  a  guard- 
ian's account,  application  was  made 
for  a  bill  of  review,  and  the  court  ap- 
pointed an  auditor  to  pass  on  the  ex- 
ceptions to  the  account  and  to  restate 
it,  but  it  did  not  pass  on  the  sufficiency 
of  the  petition  for  the  review,  and  it 
was  held  that  if  the  proceeding  was  in 
pursuance  of  agreement  of  counsel,  the 
irregularity  was  immaterial,  but  that 
without  such  agreement  the  action  of 
the  court  would  warrant  a  reversal. 

6.  Bonner  v.  Evans,  89  Ga.  656; 
Marr's  Appeal,  78  Pa.  St.  66;  Ex  p. 
Cress,  2  Whart.  (Pa.)  494;  Jones  v. 
Parker,  67  Tex.  76.  But  see  Banks  v. 
Taylor,  10  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  199. 

In  Fielder  v.  Harbison,  93  Ky.  482, 
it  was  held  that  a  petition  to  surcharge 
the  settlement  of  a  guardian,  which 
contained  no  specific  statement  as  to 
any  improper  credit  that  had  been 
given,  or  the  omission  of  any  item  of 
indebtedness  by  the  guardian,  or  any 
averment  of  fact  as  to  the  excess  of  ex- 
penditure for  the  support  of  the  ward 
that  would  enable  the  chancellor  to 
know  whether  the  expenditure  was 
or  was  not  improper,  was  fatally 
defective. 

It  is  Not  Enough  to  Allege  that  the  re- 
turn for  such  and  such  a  year  is  un- 
lawful as  to  a  specific  amount,  without 
pointing  out  the  items  alleged  to  be 
unlawful,  and  without  stating  in  what 
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substantially  supported  by  the  findings.* 

9.  Judgment  or  Decree  —  a.  In  General. — The  practice  in 
relation  to  the  settlement  of  guardians  being  so  largely  dependent 
upon  statutes  in  the  different  states,  no  rules  can  be  laid  down  in 
regard  to  the  decree  or  judgment  in  such  proceedings,  but  refer- 
ence must  be  had  to  the  individual  cases  and  the  statutes  under 
which  they  were  decided.* 


the  unlawfulness  consists.     Bonner  v. 
Evans,  Sg  Ga.  656. 

Demurrable  Bill.  —  A  bill  seeking  to 
charge  a  guardian  with  fraud  after  the 
settlement  of  the  guardian's  accounts 
is  demurrable  where  it  is  apparent 
that  the  plaintiff  might  have  acquired 
knowledge  of  and  might  have  particu- 
larized the  fraud  complained  of.  Davis 
V.    Davis,    (N.    J.    1897)    36   Atl.    Rep. 

475- 

Bill  Dismissed  where  Fraud  Not  Estab- 
lished.—  A  bill  in  equity  filed  by  a 
ward  to  set  aside  the  final  settlement 
of  his  guardian  upon  the  ground  of 
fraud  will  be  dismissed  if  the  fraud  is 
not  established.  Hooker  v.  Hooker,  31 
Miss.  448.  Compare  Batts  v.  Winstead, 
77  N.  Car.  238. 

Sufficient  Petition.  —  Under  the  Texas 
Act  of  1848,  §  39,  a  petition  to  revise 
and  correct  a  guardian's  account  which 
sets  up  a  failure  of  the  guardian  to  ac- 
count for  certain  property  belonging  to 
the  ward  is  sufHcient.  Hagerty  v. 
Scott,  10  Tex.  525. 

Defective  Petition  Cured  by  Not  De- 
murring. —  Where  no  demurrer  was 
filed  to  a  defective  petition  to  surcharge 
the  settlement  of  a  guardian,  but  the 
case  was  referred  to  take  proof,  and 
such  an  issue  was  formed  as  would 
have  authorized  the  chancellor  to  grant 
relief  under  the  general  averment  of 
the  petition,  if  the  facts  had  authorized 
it,  the  defects  in  the  petition  were 
deemed  cured.  Fielder  v.  Harbison, 
93  Ky.  482. 

Cross  Complaint  by  Guardian.  —  A 
guardian  seeking  by  a  cross-complaint 
in  an  action  against  him  on  a  judg- 
ment rendered  on  his  final  settlement 
to  surcharge  and  falsify  his  account 
must  point  out  the  particular  items  he 
seeks  to  surcharge  or  falsify,  that  the 
court  may  know  that  injustice  has  been 
done  him;  and  it  is  not  sufficient  that 
he  make  a  general  charge  of  errors, 
nor  to  say  that  he  does  not  owe  the  es- 
tate but  the  estate  owes  him,  nor  that 
the  accounts  were  unjust  and  incor- 
rect, or  were  false  and  untrue  in  many 


particulars.      Brodrib   v.    Brodrib,    56 
Cal.  563. 

Should  Show  that  Guardian  was  Preju- 
diced. —  Where  the  account  of  a  guard- 
ian is  audited  and  reported  for  allow- 
ance, and  he  moves  to  amend  a 
settlement  made  with  the  court  at  a 
previous  term,  which  is  refused,  — 
conceding  the  power  of  the  court  to 
have  granted  the  motion,  to  induce  a 
reversal  the  record  should  show  that 
the  guardian  was  prejudiced  by  the  de- 
cision against  him.  Hudson  v.  Parker, 
9  Ala.  413. 

1.  Findings  Should  Designate  Items.  — 
Where  a  bill  of  review  has  been  filed 
by  a  late  ward  to  correct  a  final  settle- 
ment, the  findings  of  the  court  below 
should  designate  the  items  found  cor- 
rect as  well  as  those  found  incorrect, 
and  the  corrections  and  revisions  by 
the  court  should  be  particularly  pointed 
out.     Jones  v.  Parker,  67  Tex.  76. 

Sufficient  Findings.  —  A  complaint  to 
set  aside  a  final  settlement,  charging 
confederacy  and  conspiracy  by  the 
guardian  and  another  to  defraud  the 
ward,  is  supported  by  a  special  finding 
of  the  fraud  alleged,  though  confeder- 
acy and  conspiracy  are  not  found  in  so 
many  words.  Wainwright  v.  Smith, 
117  Ind.  414. 

Where  a  special  finding  in  a  proceed- 
ing to  set  aside  the  final  report  of  a 
guardian  for  negligence,  fraud,  etc., 
sets  forth  facts  sufficient  to  authorize 
judgment  against  him,  the  absence  of 
the  epithets  "  negligence  "  and 
"  fraud  "  will  not  impair  the  judg- 
ment. Slauter  v.  Favorite,  107  Ind. 
291. 

2.  Decree  for  Payment  of  Balance.  —  A 
decree  that  there  is  a  sum  due  by  an 
accounting  guardian  is  a  decree  for  the 
payment  of  the  sum  found  due.  Wey- 
and's  Appeal,  62  Pa.  St.  198. 

In  New  York,  however,  under  the 
Code  of  Civ.  Proc,  §  2837,  which  pro- 
vides that,  notwithstanding  the  dis- 
charge of  the  guardian,  his  successor 
or  the  ward  may  compel  a  judicial  set- 
tlement of  his  account,  such  proceed- 
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Against  Whom.  —  In  Alabama  the  decree  should  be  against  the 
guardian  alone,*  but  in  Florida,  it  seems,  the  sureties  may  be 
included.* 

In  Whose  FaTor.  —  The  decree  should  identify  with  sufficient  cer- 
tainty the  parties  in  whose  favor  it  is  rendered.' 


ings  are  necessarily  tentative,  and  the 
decree  thereon  should  judicially  settle 
and  state  the  account  as  between  the 
guardian  and  ward,  showing  the  bal- 
ance in  favor  of  the  guardian  without 
any  direction  whatever  as  to  its  pay- 
ment. Matter  of  Wright,  2  Connoly 
(N.  Y.)  io8. 

Decree  in  Form  of  Judgment  at  Law.  — 
Where  a  guardian  has  died  insolvent, 
leaving  no  assets  in  the  hands  of  his 
representatives,  a  decree  for  the  money 
found  due  the  ward  may  be  substan- 
tially in  the  form  of  a  judgment  at 
law.     May  v.  May,  19  Fla.  373. 

Order  of  Court  Having  Effect  of  Decree. 
—  An  order  of  the  orphans'  court  con- 
firming the  report  of  auditors  on  final 
settlement  of  the  account  of  a  guardian, 
wherein  a  balance  is  iound  due  to  the 
guardian,  has  the  effect  of  a  final  de- 
cree. Richards's  Case,  6  S.  &  R.  (Pa.) 
462. 

The  orders  of  courts  of  ordinary  in 
Georgia  connected  with  the  settle- 
ments of  guardians  and  wards,  are 
judgments  of  courts  of  general  juris- 
diction, and  the  necessary  jurisdic- 
tional facts  need  not  appear  on  the 
face  of  the  proceedings  to  render  them 
valid.     Weldon  v.  Patrick,  69  Ga.  724. 

Order  of  Court  Not  a  Judgment.  —  An 
order  on  settlement  requiring  the 
guardian  to  pay  over  is  not  a  judg- 
ment upon  which  execution  may  issue. 
Kingsberry  v.  Hutton,  140  111.  603. 

In  Moore  v.  Cason,  i  How.  (Miss.) 
53,  it  was  held  that  an  order  of  the 
court,  purporting  to  be  made  on  the 
final  settlement  of  a  guardian,  and  re- 
quiring the  same  to  be  recorded,  and 
allowing  the  guardian  a  commission, 
was  not  a  decree. 

Judgment  for.  Separate  Items.  —  Each 
item  in  a  guardian's  account  being 
separate,  judgment  is  also  separate. 
Rawson  v.  Corbett,  43  111.  App.  127. 

Amendment  of  Decree  in  Appellate 
Cotirt.  —  By  the  Alabama  act  of  1832 
(Clay's  Dig.  305,  §  5),  it  was  provided 
that  the  county  courts,  on  the  final  set- 
tlements of  guardians,  should  assess 
and  insert  in  their  decrees  the  amount 
of  the  distributive  shares;  and  under 
the  statute  it  was  held,  that  where,  on 


settlement  of  a  guardian's  account,  a 
balance  was  found  in  his  favor,  if  the 
accounts  as  recorded  would  furnish  a 
means  of  ascertaining  it,  the  Supreme 
Court  might  amend  the  judgment  in 
that  regard  at  the  cost  of  plaintiff  in 
error.     Lucas  v.  Hamilton,  13  Ala.  447, 

1.  Smith  V.  Jackson,  56  Ala.  25. 

No  Decree  Against  Sureties.  —  In  set- 
tling the  accounts  of  a  guardian  the 
orphans'  court  cannot  render  a  decree 
against  his  sureties.  Treadwell  v. 
Burden,  8  Ala.  660. 

2.  How  Framed.  —  Where  a  bill  for  an 
account  is  brought  against  the  guard- 
ian, the  final  decree,  if  it  be  for  the 
payment  of  money,  should  be  so 
framed  that  it  may  be  enforced  against 
the  sureties  only  in  the  event  that  the 
payment  cannot  be  made  out  of  the 
principal.    Hendry  v.  Clardy,  8  Fla.  77. 

Where  Guardian  Insolvent.  —  While  in 
rendering  a  decree  against  a  guardian 
and  his  sureties  for  the  payment  of 
money  found  due,  the  decree  should  be 
so  framed  as  to  direct  its  enforcement 
against  the  surety  only,  in  the  event 
that  the  money  cannot  be  made  out  of 
the  principal,  yet  if  it  is  clearly  estab- 
lished that  the  deceased  guardian  was 
utterly  insolvent,  leaving  no  assets  in 
the  hands  of  his  representatives,  a  de- 
cree omitting  such  a  direction  is  not 
for  that  reason  erroneous.  May  v. 
May,  19  Fla.  373. 

3.  In  Name  of  Ward  by  Guardian's  Suc- 
cessor. —  In  an  ex  parte  proceeding 
against  a  guardian  on  the  settlement 
of  his  account,  a  decree  directing  ex- 
ecution against  him  should  not  be  to 
his  successor  in  trust,  but  in  the  name 
of  the  ward  by  the  successor.  M'Leod 
V.  Mason,  5  Port.  (Ala.)  223. 

In  Name  of  Husband  for  Use  of  Wife.  — 
A  decree  for  the  interest  of  a  married 
woman,  and  the  distribution  by  the 
orphans'  court  of  funds  in  the  hands 
of  her  guardians,  should  be  in  the 
name  of  the  husband  and  wife  for  the 
use  of  the  wife.  Croft  v.  Terrell,  15 
Ala.  652. 

In  Favor  of  "  the  Minor  Heirs."  —  A 
judgment  rendered  on  the  final  ac- 
counting of  a  guardian  in  favor  of 
"  the  minor  heirs  "  of  a  person  named 
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'  Guardian  of  Several  Wards.  —  In  an  accounting  by  a  guardian  of 
several  wards,  the  judgment  or  decree  should  separately  designate 
the  interests  of  each.* 

b.  Enforcement.  —  The  probate  courts  in  most  of  the  states 
are  vested  by  statute  with  power  to  enforce  their  decrees  by 
execution  '  or  attachment ;  *  but  attachment  will  not  lie  where 
the  amount  due  is  not  a  balance  in  the  guardian's  hands.'* 

10.  Appeals  —  a.  In  General.  — The  law  governing  the  settle- 
ments of  guardians  is  so  largely  founded  on  statutory  enactments, 
varying  in  the  different  states,  that  it  is  impossible  to  lay  down 
any  general  rules  regulating  the  appellate  practice  in  such  pro- 
ceedings. For  a  large  part,  the  practitioner  can  only  be  referred 
to  the  statutes,  and  the  individual  cases  cited  in  the  notes.* 


is  valid,  where  the  person  can  be  iden- 
tified by  the  other  proceedings  in  the 
case.  Reed  v.  Lane,  (Iowa  1895)  65  N. 
W.  Rep.  380. 

1.  Croft  V.  Terrell,  15  Ala.  652;  Fo- 
teaux  V.  Lepage,  6  Iowa  123. 

2.  Treadwell  v.  Burden,  8  Ala.  660; 
Barrow  v.  Gilbert,  58  Ga.  70;  Scott  v. 
Porter,  44  Miss.  364;  ShoUenberger's 
Appeal,  21  Pa.  St.  337;  Weyand's  Ap- 
peal, 62  Pa.  St.  198.  And  see  Smith  v. 
Jackson,  56  Ala.  25. 

Scire  Facias.  —  Where,  under  the 
Pennsylvania  Orphans'  Court  Act  of 
March  29,  1832,  the  transcript  for  a 
balance  appearing  to  be  due  by  a 
guardian  on  a  settlement  of  his  ac- 
count in  the  orphans'  court  is  filed  in 
the  common  pleas,  a  scire  facias  on 
such  transcript  may  issue  or  may  be 
submitted  to  arbitration,  and  an  execu- 
tion issue  for  the  amount  awarded, 
even  though  a  subsequent  account  ex- 
hibited by  the  guardian  as  a  final  ac- 
count is  filed  in  the  orphans'  court 
about  the  time  of  the  issuance  of  the 
scire  facias,  and  exceptions  thereto  are 
pending  in  the  orphans'  court.  Royer 
V.  Myers.  15  Pa.  St.  87. 

Execution  against  Stirety.  —  In  Ala- 
bama, when  an  .  execution,  issued 
against  a  guardian  on  a  decree  of  the 
orphans'  court,  is  returned  by  the 
sheriff  "  not  found,"  execution  may 
forthwith  issue  against  his  surety. 
Treadwell  v.  Burden,  8  Ala.  660. 

Items  Accruing  after  Discharge  of 
Surety.  —  Under  Clay's  Dig.  305,  §  45, 
an  execution  could  not  issue  against 
the  sureties  of  a  guardian  on  a  decree 
of  the  orphans'  court  against  the  prin- 
cipal embracing  some  items  which  ac- 
crued after  the  discharge  of  the  sure- 
ties.    Hamner  v.  Mason,  24  Ala.  480. 


3.  Bowman  v.  Herr,  i  P.  &  W.  (Pa.) 
282. 

4.  Debt  Due  Ward's  Estate.  —  A  guard- 
ian who  fails  to  pay  over  to  the  receiver 
appointed  in  equity  moneys  which  ap- 
peared to  be  due  by  the  guardian  on 
his  returns  to  the  court,  will  not  be  at- 
tached for  contempt  when  it  appears 
that  the  amount  due  is  not  a  balance 
in  his  hands,  but  merely  represents  a 
debt  due  by  him  to  the  estate  of  the 
ward,  which  he  is  unable  to  pay. 
Browning  v.  Hadley,  33  Ga.  271. 

Judgment  against  Guardian.  —  Under 
a  statute  authorizing  attachment  for 
contempt  of  any  guardian  who  shall 
refuse  to  comply  with  an  order  requir- 
ing him  to  deliver  to  the  ward  property 
of  the  latter  which  he  may  have  in  his 
hands,  a  guardian  who  has  failed  to 
pay  a  judgment  for  money  found  to  be 
due  by  him  to  his  ward  cannot  be  at- 
tached; the  only  remedy  is  by  execu- 
tion.    Barrow  v.  Gilbert,  58  Ga.  70. 

5.  Bemanding  Cause  for  Correction  of 
Errors.  —  On  appeal  from  the  allowance 
of  items  in  an  account,  the  appellate 
court  may  reverse  the  decree  and  send 
the  cause  back  with  instructions  to 
make  the  correction  suggested.  Hen- 
ning  V.  Eldridge,  38  111.  App.  551. 

But  in  Dougherty's  Estate,  15  W.  N. 
C.  (Pa.)  32,  it  is  held  that  on  an  appeal 
by  a  ward  from  the  settlement  of  a 
guardian's  account,  where  the  answer 
of  the  guardian  has  the  effect  of  a  bill 
of  review,  he  may  be  relieved  against 
a  mistake  which  appears  upon  the  face 
of  the  adjudication. 

When  Cause  Not  Remanded.  —  In  re- 
versing a  decree  of  the  probate  court 
in  the  matter  of  the  final  settlement  of 
a  guardian's  accounts,  on  account  of  a 
want  of  jurisdiction  apparent  on  the 


970 


Volume  IX. 


Accounting  and  Settlement.        GUARDIANS. 


Appeals, 


What  Will  Be  Considered.  —  Where  an  appeal  from  a  decree  of  the 
probate  court,  in  the  matter  of  the  final  settlement  of  a  guardian's 
account,  is  required  by  statute  to  be  tried  on  a  bill  of  exceptions, 
the  appellate  court  cannot  consider  any  questions  not  presented 


record,  the  cause  will  not  be  remanded 
unless  it  is  suggested  that  the  want  of 
jurisdiction  can  be  obviated  in  the 
event  the  cause  is  remanded,  Dun- 
ham V.  Hatcher,  31  Ala.  484. 

Affirmini^  Judgment  on  Bemittitnr  for 
Excess.  —  Where  a  jury  has  been  erro- 
neously instructed  to  allow  interest  at 
ten  per  cent,  on  the  amount  found  to  be 
due,  the  appellate  court  may  affirm 
the  judgment  if  a  remittitur  for  the  ex- 
cess be  entered.  Baldridge  v.  State, 
6g  Ind.  166. 

Trial  de  Koto.  —  On  an  appeal  from  a 
court  in  which  an  application  for  a  set- 
tlement is  had,  the  inferior  appellate 
court  where  a  trial  de  novo  is  had  has 
the  same  power  to  enforce  the  rights  of 
the  party  as  if  the  suit  of  which  it  had 
jurisdiction  was  originally  instituted 
there.     Howard  v.  Barrett,  52  Ga.  15. 

Contents  of  Settlement  Shown  by 
Parol.  —  Where,  on  appeal  from  a  final 
settlement  in  the  probate  court,  a  trial 
de  novo  is  had,  the  contents  of  an- 
nual settlements  which  have  b%:n  lost 
may  be  shown  by  parol.  Kidd  v. 
Guibar,  63  Mo.  342. 

What  Appellate  Judgment  Should  In- 
clude. —  Where  there  is  an  appeal  taken 
by  a  ward  from  the  allowance  to  the 
guardian  for  her  services  and  disburse- 
ments, the  judgment  of  the  appellate 
court  should  include  the  account  for 
services  and  disbursements  to  the  close 
of  the  guardianship.  Harwood  v. 
Boardman,  38  Vt.  554. 

Form  of  Order  in  Circuit  Court.  —  On 
an  appeal  from  the  settlement  of  a 
guardian's  account  in  a  probate  court, 
the  conclusion  of  the  circuit  court 
should  be  in  the  form  of  an  order  show- 
ing the  allowances  and  disallowances 
and  providing  for  the  transmission  of 
the  determination  by  certificate  to  the 
court  below.  Bondie  v.  Bourassa,  46 
Mich.  321. 

Consolidation  of  Causes.  —  Where,  on 
an  appeal  by  a  ward  from  an  account- 
ing and  settlement  of  his  guardian, 
exceptions  are  taken,  which  are  sus- 
tained, and  the  guardian  sues  out  a 
writ  of  error,  brings  the  record  before 
the  court  and  assigns  error  thereon,  if 
then  the  ward  assigns  cross  error  the 
proceedings    may  be    incorporated   in 


one  record.     Rawson  v.  Corbett,  43  111. 
App.  127. 

Where  Consolidation  Discretionary.  — 
In  Young  v.  Gray,  65  Tex.  99,  suit  was 
commenced  to  review  a  decree  allow- 
ing a  final  account  and  ordering  a 
distribution  and  discharge  of  the  guard- 
ian. On  appeal  the  order  for  distribu- 
tion was  held  void,  but  the  revision  of 
the  account  was  remanded  for  hearing, 
and  thereafter  the  plaintiff  brought  suit 
for  relief  against  the  distribution,  and 
both  suits  were  consolidated,  and  it 
was  held  that  the  question  of  consoli- 
dation being  discretionary  the  appel- 
late court  would  not  interfere. 

Only  One  Cause  Brought  Up.  —  On 
final  settlement  of  the  accounts  of  two 
administrators  de  bonis  non,  cum  testa- 
mento  annexo,  who  had  also  acted  as 
testamentary  guardians  of  the  dece- 
dent's infant  children,  but  without  au- 
thority, two  separate  decrees  were 
rendered;  one  against  the  administra- 
tors as  such,  and  the  other  against 
them  as  guardians.  The  guardian  ad 
litem  of  the  infants  reserved  exceptions 
to  several  rulings  of  the  court,  in  the 
matters  of  account  relating  both  to  the 
administration  and  to  the  guardian- 
ship, which  were  embodied  in  one  bill 
of  exceptions.  The  infants  sued  out 
an  appeal  by  their  guardian  ad  litem, 
and  assigned  as  error  the  rulings  of  the 
court  to  which  exceptions  were  re- 
served. On  motion  to  dismiss  the  ap- 
peal on  account  of  the  improper  con- 
solidation of  the  two  decrees,  it  was 
held  that  the  appeal  brought  u  p  only  the 
decree  in  the  matter  of  the  guardian- 
ship, because  the  decedent's  widow,  ■ 
who  was  a  party  to  the  other  decree, 
was  not  made  a  party  to  the  appeal; 
and  the  motion  was  overruled.  Dun- 
ham V.  Hatcher,  31  Ala.  4S3. 

Appointment  of  Guardian  ad  Litem.  — 
Where  a  guardian  ad  litem  has  been  ap- 
pointed on  an  accounting  of  an  admin- 
istrator in  the  probate  court,  on  appeal 
from  the  action  of  the  court  respecting 
the  accounting  the  circuit  court  has 
authoritv  to  appoint  a  new  guardian  ad 
litem.     Walker  7'.  Hull,  35  Mich.  488. 

Guardian  Need  Not  File  Undertaking. — 
Where,  by  statute,  a  party  appealing 
other  than  a  guardian,  etc.,  is  required 
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by  the  bill  of  exceptions,  except  want  of  jurisdiction.*  And  if 
no  exception  is  made  to  the  account  in  the  court  below,  the 
objection  comes  too  late  on  appeal.* 

Presumption  in  Favor  of  Correctness.  —  The  appellate  court  will  pre- 
sume in  favor  of  the  correctness  of  the  ruling  of  the  court  below, 
that  settlements  of  the  guardian  were  made  in  the  manner  pre- 
scribed by  law.' 

b.  When  Appeal  Lies.  —  It  is  a  general  rule  that,  unless 
otherwise  provided  by  statute,  an  appeal  will  lie  only  from  a  final 
decision  which  leaves  nothing  to  be  determined  between  the 
parties.  This  rule  applies  to  proceedings  relating  to  guardians' 
accounts,  and  where  an  order,  judgment,  or  decree  in  such  pro- 
ceedings is  not  final  in  its  nature,  no  appeal  will  lie  therefrom.*    But 


to  file  an  undertaking  at  the  time  of 
filing  the  notice  of  appeal,  a  guardian 
need  not  file  such  an  undertaking  on 
an  appeal  from  the  adjudication  on  the 
final  accounting,  though  the  amount 
found  to  be  due  by  him  exceeds  the 
amount  of  the  bond  given  by  him  as 
guardian.  Stinson  v.  Leary,  6g  Wis. 
26g. 

1.  Dunham  v.  Hatcher,  31  Ala.  484. 

In  Angevine  v.  Ward,  66  Ind.  460,  it 
was  held  that  papers  purporting  to  be 
exceptions  to  the  reports  of  a  guardian, 
and  verbal  statements  in  the  form  of 
oral  testimony,  which  were  copied  into 
the  record,  but  which  were  not  made  a 
part  of  the  record  by  bill  of  exceptions 
or  order,  would  not  be  considered. 

Cross  Errors  Assigned  by  Gusurdian.  — 
Where  a  ward  appeals  from  certain 
items  of  an  account  allowed  to  the 
guardian  as  credits,  and  cross  errors  are 
assigned,  only  such  cross  errors  will 
be  considered  on  appeal  as  relate  to  the 
portion  of  the  record  brought  up  on  ap- 
peal. Kingsbury  v.  Powers,  131  111. 
182. 

Question  as  to  Legality  of  Exceptions. — 
'Where  the  wards  do  not  complain  of 
credits  as  improper,  on  review,  no 
question  can  be  raised  by  exceptions 
merely  as  to  their  legality.  Tanner  v. 
Skinner,  11  Bush  (Ky.)  129;  and  exam- 
ine Wooldridge  v.  Watkins,  3  Bibb 
(Ky.)  350.- 

Exercise  of  Discretion  Not  Disturbed.  — 
The  exercise  of  discretion  in  overrul- 
ing the  motion  of  a  guardian  and  his 
sureties  for  a  new  trial  of  a  suit  for  an 
accounting  will  not  be  disturbed  on 
appeal  where  no  abuse  of  the  discre- 
tion is  apparent.  McCulIough  v.  John- 
son, 61  Ga.  554. 

Hew  Jersey  —  Inquiry  in   Prerogative 

9 


Court.  —  An  inquiry  whether  a  guard- 
ian has  made  use  of  a  balance  due  his 
ward  on  the  filing  of  his  accounts  be- 
fore the  final  allowance  of  the  accounts 
may,  on  appeal  from  the  orphans' 
court,  be  made  in  the  prerogative 
court.  Matter  of  Mott,  26  N.  J.  Eq. 
5og. 

2.  Forman  v.  Murray,  7  Leigh  (Va.) 
412. 

Court  Will  Not  Itself  Interpose  Objec- 
tion. —  Where  no  objection  to  the  want 
of  jurisdiction  of  the  probate  court  to 
compeLa  guardian  to  account  is  inter- 
posed by  the  guardian,  the  appellate 
court  will  not  interpose  the  objection 
of  its  own  motion  on  the  hearing  of  an 
appeal  by  the  ward.  Waller  v.  Cress- 
well,  4  S.  Car.  353. 

3.  Moore  v.  Baker,  39  Ala.  704. 

Presumption  That  Court  Had  Jurisdic- 
tion. —  Where  it  appears  that  a  final 
report  and  settlement  of  a  guardianship 
has  been  approved  and  the  bond  of  the 
guardian  discharged  by  a  court  of  com- 
petent jurisdiction,  in  the  absence  of 
any  showing  to  the  contrary  it  will  be 
presumed  in  favor  of  the  regularity  of 
the  proceedings  that  the  court  had,  by 
notice  duly  served,  or  by  an  appear- 
ance in  court,  acquired  jurisdiction 
over  the  person  of  the  ward.  Castetter 
V.  State,  112  Ind.  445. 

4.  See  article  Appeals,  vol.  2,  pp.  52 
et  seq. 

An  Order  Bejecting  the  Reports  of  a 
Guardian  and  directing  him  tc  make  a 
further  report  is  not  a  final  disposition 
of  the  guardianship,  and  therefore 
not  a  final  judgment,  but  is  an  order 
made  in  the'  progress  of  the  cause  not 
determined  in  the  controversy,  and 
therefore  is  not  appealable.  Pfeiflfer 
V.  Crane,  89  Ind.  485. 
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from  a  final  adjudication  an  appeal  may  be  taken  by  the  guardian,* 


Order  Kot  Discharging  Ouardian,  —  An 
order  which  does  not  in  legal  effect 
discharge  a  guardian,  and  by  the 
terms  of  which  further  duties  relative 
to  the  trust  devolve  upon  the  guardian, 
is  not  an  order  of  final  settlement  from 
which  an  appeal  will  lie.  Angevine  v. 
Ward,  66  Ind.  4^>o. 

Appointment  of  Ouardian  ad  Litem.  — 
In  Walker  v.  Hull,  35  Mich.  488,  it  ap- 
peared that  on  the  accounting  by  an 
administrator  the  court  appointed  a 
guardian  ad  litem  for  minor  benefi- 
ciaries over  fourteen,  and  it  was  held 
that,  the  appointment  being  merely  col- 
lateral and  interlocutory,  no  appeal 
would  lie  from  the  appointment. 

Direction  to  Ouardian  to  Retain  Fund. — 
Where  a  guardian  is  likewise  adminis- 
trator of  his  deceased  ward  and  has 
his  account  audited  as  guardian  in  the 
probate  court,  and  a  certain  sum  is 
found  to  be  in  his  hands  as  guardian 
and  he  is  directed  to  retain  the  same 
until  a  further  order  of  the  court,  such 
a  direction  is  not  a  final  judgment  or 
decree  from  which  an  appeal  can  be 
taken.  Carswell  v.  Spencer,  44  Ala. 
204. 

No  Appeal  Lies  from  an  Intermediate 
Settlement,  because  it  has  none  of  the 
attributes  of  a  judgment  and  is  not 
binding  or  conclusive  upon  anybody. 
State  V.  Hosier,  61  Mo.  544. 

Under  Minnesota  Statute.  —  Minnesota 
Gen.  Stat.  1894,  §  4665,  which  pro- 
vides for  an  appeal  from  an  order  of 
the  probate  court  allowing,  or  refusing 
to  allow,  a  guardian's  account,  was  not 
designed  to  cover  or  allow  an  appeal 
from  an  order  based  upon  a  finding 
that  an  alleged  accounting  and  settle- 
ment between  a  guardian  and  his 
ward,  made  after  the  latter  became  of 
age,  had  never  been  had  or  made. 
In  re  Watson,  (Minn.  i8q6)  68  N.  W. 
Rep.  44. 

1.  Order  to  Pay  Over.  —  An  order  ex- 
pressly requiring  a  guardian  to  pay 
over  to  his  wards  irrespective  of  the 
question  as  to  whether  or  not  he  has 
funds  in  his  hands  belonging  to  the 
estate  sufficient  for  that  purpose,  and 
which  adjudges  that  he  pay  the  costs 
personally,  may  be  appealed  from  by 
the  guardian.     In  re  Hill,  7  Wash.  421. 

Order  to  Account  after  Termination  of 
Ouardianship.  —  A  guardian  may  ap- 
peal from  an  order  requiring  him  to 
account,  after  his  control  as  guardian 


has  been  withdrawn  by  reason  of  ad- 
ministration upon  the  estate  of  his  de- 
ceased ward,  where  he  attacks  the 
jurisdiction  of  the  court  to  require 
such  an  account.  Halbert  v.  Alford. 
82  Tex.  297. 

Order  Allowing  or  Sefosing  Account.  — 
Gen.  Stat.  1894,  c.  45^,  §  4665,  which 
provides  for  an  appeal  from  an  order 
of  the  probate  court  allowing,  or  re- 
fusing to  allow,  an  account  of  a  guard- 
ian, was  intended  to  apply  to  the  an- 
nual or  final  accounts  rendered  and 
filed  in  compliance  with  the  preceding 
sections  4572  and  4573  of  the  same 
chapter.  In  re  Watson,  (Minn.  1896) 
68  N.  W.  Rep.  44.  And  see  Ayers  v. 
Baumgarten,  15  111.  446. 

Bequiring  Payment  by  Administrator 
of  Insolvent  Ouardian.  —  A  final  order 
requiring  the  administrator  of  the  in- 
solvent estate  of  a  deceased  guardian 
to  pay  a  certain  amount  of  money  into 
court  for  the  benefit  of  the  ward  of  such 
guardian  is  such  a  final  disposition  of 
a  proceeding  in  court  as  will  amount  to 
a  final  judgment  within  the  meaning 
of  the  statute  allowing  appeals.  Covey 
V.  Neff,  63  Ind.  391. 

From  Judgment  of  Ordinary.  —  In 
Georgia,  an  appeal  may  be  taken  from 
the  judgment  of  an  ordinary  for  money 
against  a  guardian  on  a  citation  to  set- 
tle his  accounts.  Hobbs  v.  Cody,  45 
Ga.  478. 

Appeal  to  Circuit  Court.  —  Where  the 
probate  court  settles  the  accounts  of 
the  guardian  of  a  lunatic,  an  appeal 
will  lie  therefrom  to  the  circuit  court. 
Coleman  v.  Farrar,  112  Mo.  54. 

After  TiaiB  Prescribed  for  Appeal.  — 
Where  a  guardian  supposed  that  a  set- 
tlement made  by  him  with  his  ward 
out  of  court,  after  the  latter  had  at- 
tained his  majority,  was  binding, 
though  the  ward  had  repudiated  the 
settlement  and  had  cited  the  guardian 
to  account,  which  he  had  failed  to  do, 
an  appeal  will  lie  from  a  decree  settling 
the  account  after  the  expiration  of  the 
time  prescribed  for  the  appeal  upon  the 
ground  that  the  failure  to  appeal  in  the 
proper  time  was  because  of  accident, 
mistake,  or  misfortune.  Cutts  v.  Cutts, 
58  N.  H.  602. 

On  Accounting  in  Dual  Capacity.  —  An 
appeal  from  the  determination  on  an 
accounting  and  settlement  by  a  guard- 
ian who  was  likewise  administrator 
cannot  be  taken  in   one  and   the  same 
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by  the  ward,*  or  by  other  persons  having  a  suflficient  interest.* 

11.  Costs — In  Favor  of  Guardian.  —  Where,  in  an  accounting,  a 
guardian  acts  in  good  faith,  and  there  is  no  attempt  at  fraud  or 
to  delay  the  proceedings,  the  costs  of  the  accounting  and  a  rea- 
sonable counsel  fee  should  be  allowed  to  the  guardian.'  And  a 
guardian  who,  in  the  institution  of  a  suit  for  the  benefit  of  the 
ward,  acts  in  good  faith  and  on  reasonable  grounds,  is  entitled  to 
reimbursement  of  the  costs  and  expenses,  notwithstanding  his 
failure  in  the  suit."* 


proceeding.       Foteaux    v.    Lepage,    6 
Iowa  123. 

1.  Ooardian's  Accounts  Improvidently 
Allowed.  —  Whenever  it  appears  that  a 
guardian's  account  has  been  improvi- 
dently allowed,  and  that  the  property 
rights  of  wards  have  been  injuriously 
affected,  leave  to  appeal  should  be 
granted  unless  the  case  is  exceptional. 
Sanborn  v.  St.  Clair  Circuit  Judge,  94 
Mich.  519. 

Sum  Conferring  Appellate  Jurisdiction. 
—  Where  the  amount  decreed  to  each 
ward  is  less  than  the  sum  conferring 
appellate  jurisdiction,  yet  if  the  aggre- 
gate amount  exceeds  that  sum,  the  ap- 
peal will  lie.     Martin  v.  Fielder,  82  Va. 

455- 

2.  Sureties  on  the  bond  of  a  deceased 
and  insolvent  guardian  are  persons 
aggrieved,  within  a  statute  allowing 
appeals  to  such  persons,  and  may  ap- 
peal from  a  decree  settling  the  guard- 
ian's accounts  and  fixing  an  amount  as 
due  from  his  estate  to  the  estate  of 
the  ward.  Farrar  v.  Parker,  3  Allen 
(Mass.)  556. 

But  in  Maine  it  is  held  that  the 
sureties  have  no  right  to  appeal  from 
a  decree  of  the  probate  court  upon  a 
final  adjustment  of  the  guardian's  ac- 
counts. Woodbury  v.  Hammond,  54 
Me.  332. 

A  Creditor  of  a  Spendthrift,  under 
guardianship,  has  a  right  to  be  heard 
in  the  matter  of  allowing  the  guard- 
ian's account,  and,  if  aggrieved,  has  a 
right  to  appeal  from  the  judgment  of 
the  probate  court  upon  such  account- 
ing. No  previous  allowance  of  his 
claim  by  the  probate  judge  or  by  com- 
missioners is  required,  in  order  to  give 
him  the  status  of  creditor.  In  re 
Hause,  32  Minn.  155. 

A  Creditor  Who  has  Presented  a  Claim 
cannot  appeal  from  an  order  made  on 
the  final  settlement  and  payment  over 
by  the  guardian,  and  his  discharge 
upon    the    restoration   of  the  ward  to 


competency.  Matter  of  Munck's 
Estate,  54  Mich.  325. 

3.  Kingsbury  v.  Powers,  131  111.  182; 
Burke  v.  Turner,  85  N.  Car.  500;  Mc- 
Elhenny's  Appeal,  46  Pa.  St.  347;  Se- 
guin's  Appeal,  103  Pa.  St.  139;  Shaw 
V.  Bates,  53  Vt.  360. 

Where  an  Appeal  from  an  Accounting 
by  a  guardian  is  unsuccessfully  taken 
by  a  ward,  the  guardian  may  be 
allowed  costs  out  of  the  funds  due  the 
ward  upon  final  judgment.  Moyer  v. 
Fletcher,  56  Mich.  508. 

Counsel  Fees  Not  Allowed.  —  Where  a 
ward,  who  had  settled  with  his  guard- 
ian and  released  him,  three  years  there- 
after cited  the  guardian  to  account,  it 
was  held  that  the  burden  of  all  proof 
was  upon  the  ward,  that  he  was  bound 
to  pay  the  costs  of  the  audit  and  the 
fees  for  the  settlement  of  the  account, 
but  not  the  counsel  fees.  Matter  of- 
Rouch,  2  Pearson  (Pa.)  480. 

Committee  of  Insane  Ward.  —  The 
costs  of  an  accounting  by  a  committee 
of  a  deceased  insane  ward  may  be 
allowed  out  of  the  ward's  estate. 
Matter  of  Forkel,  8   N.   Y.  App.   Div. 

397- 

4.  Taylor  v.  Kilgore,  33  Ala.  214. 
Costs  on  Amendment  of  Bill.  —  Where 

it  appears  that  the  guardian  had  em- 
ployed competent  counsel,  he  is  en- 
titled to  reimbursement  of  the  costs 
imposed  upon  him,  as  the  terms  on 
which  an  amendment  of  his  bill  was 
allowed.  Taylor  v.  Kilgore,  33  Ala. 
214. 

Costs  in  Defending  Suit.  —  In  the  ab- 
sence of  allegations  and  proof  to  the 
contrary,  the  presumption  is,  that  a 
tutor  has  done  his  duty  in  defending  a 
suit  against  a  minor,  and  he  must, 
therefore,  be  allowed  a  credit  for  the 
payment  of  the  judgment,  a»  well  as 
counsel  fees  for  defending  the  same, 
and  rendering  the  tntor's  account. 
McWilliams  v,  BIcWilHams,  15  La. 
Ann.  88. 
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Against  Guardian.  —  Where,  through  the  fault  or  negligence  of  the 
guardian,  additional  proceedings  are  rendered  necessary  in  settling 
the  account,  the  costs  should  be  decreed  against  him.* 

Against  Sureties.  —  Costs  may  be  decreed  against  the  sureties  of  a 
defaulting  guardian.* 

VII.  Actions  and  Suits  on  Gttardians'  Bonds  —  1.  When  Action 
Lies.  —  Actions  and  suits  on  bonds  of  guardians  lie  against  them 
and  their  sureties,  or  their,  or  either  of  their,  personal  repre- 
sentatives, on  the  termination  of  the  guardianship,'  for  a  breach 
of  a  condition  of  the  bond,*  or  for  misconduct  or  fraud  on  the 


1.  Frelick  v.  Turner,  26  Miss.  393; 
Cutts  V.  Cutts,  58  N.  H.  602;  Pyatt  v. 
Pyatt,  44  N.J.  Eq.  491;  Burnham  v. 
Dalling,  16  N.  J.  Eq.  310;  Matter  of 
Schneider,  i  N.  Y.  App.  Div.  39; 
Stone's  Appeals,  23  W.  N.  C.  (Pa.)  283. 

In  Cromwell  v.  Kirk,  i  Dem.  (N.  Y.) 
599,  it  is  held  that  a  general  guardian 
who  has  so  acted  as  to  render  neces- 
sary an  accounting  to  enable  the  ward 
to  recover  property  belonging  to  him 
may  be  compelled  to  pay  the  costs,  al- 
though he  acted  in  good  faith. 

Abatement  on  Death  of  Guardian.  — 
Where  a  proceeding  for  an  account  in 
the  probate  court  abates  by  the  death 
of  the  guardian  each  party  is  liable  for 
the  respective  costs.  Harvey  v.  Har- 
vey, 87  111.  54. 

2.  Taylor  v.  Taylor,  6  B.  Mon.  (Ky.) 

559- 

Costs,  Fart  of  Sureties'  Liability.  —  The 
decree  against  the  guardian  constitutes 
the  measure  of  the  liabilities  of  the 
sureties,  and  if  it  directs  costs  to  be 
included  in  the  judgment,  those  costs 
then  become  a  part  of  the  debt  for 
which  the  sureties  are  liable.  Doug- 
lass V.  Ferris,  138  N.  Y.  192;  Phillips 
V.  Liebmann,  10  N.  Y.  App.  Div.  128. 

Where  Sureties  Increase  Costs.  —  Where 
the  sureties  on  a  guardian's  bond  show 
a  disposition  to  resist  and  defeat  the 
recovery  of  an  amount  easily  ascer- 
tained, and  interpose  improper  defense 
thereby  largely  increasing  the  costs  of 
litigation,  they  may  be  charged  with 
the  costs  of  the  suit.  May  v.  May,  19 
Fla.  373. 

3.  Lambert  v.  Billheimer,  125  Ind. 
519;  Crowell  V.  Ward,  16  Kan.  60; 
State  V.  Roeper,  82  Mo.  57;  State  v. 
Roeper,  9  Mo.  App.  21 ;  Flach  v.  Fas- 
sen,  3  Mo.  App.  561. 

Necessity  of  Procuring  Eemoral.  —  Suit 
will  lie  by  the  ward  without  procuring 
the  removal  of  the  guardian.  Stroup 
V.  State,  70  Ind.  495. 


Discharge  of  Guardian.  —  Suit  will  lie 
in  the  county  of  the  guardian's  resi- 
dence although  he  was  not  formally 
discharged  by  the  court  of  the  juris- 
diction of  appointment.  Carpenter  v. 
Soloman,  (Tex.  App.  1889)  14  S.  W. 
Rep.  1074. 

An  Infant  Wife  cannot  recover  on  the 
bond  of  her  guardian  for  a  failure  to 
pay  over  in  the  absence  of  proof  show- 
ing that  her  husband  was  of  the  age  of 
twenty-one  years,  or  over,  at  the  time 
of  the  commencement  of  the  action. 
Burkham  v.  State,  88  Ind.  200. 

Action  after  Final  Settlement.  —  In 
Missouri,  it  is  held  that  no  action  at 
law  will  lie  on  the  bond  of  a  guardian 
who  has  made  a  final  settlement;  the 
proper  procedure  is  by  a  suit  in  equity 
to  surcharge  and  falsify  his  account. 
Oldham  v.  Trimble,  15  Mo.  225;  State 
V.  Roland,  23  Mo.  95. 

In  Indiana,  it  is  held  that  where,  on 
the  death  of  his  ward,  a  guardian 
makes  his  final  report  and  is  dis- 
charged, after  approval  of  the  final 
settlement  and  the  discharge  of  the 
administrator  of  the  deceased  ward, 
there  can  be  no  action  against  the 
guardian  either  on  his  bond  or  to  set 
aside  his  report.  Horton  v.  Hastings, 
128  Ind.  103. 

A  Bill  in  Equity  Kay  be  Filed  during 
Infancy,  and  the  court  will  hear  any 
one  on  behalf  of  the  infant.  Barnes  v. 
Crain.  8  Gill  (Md.)  391. 

Compelling  Ward  to  Bring  Suit.  —  If, 
after  majority,  and  after  final  account- 
ing, the  ward  neglects  for  an  unreason- 
able time  to  bring  suit  on  the  bond,  he 
may,  upon  application  of  the  sureties, 
be  ordered  to  bring  the  same  within  a 
time  to  be  named,  in  default  of  which 
the  sureties  may  be  discharged.  Ver- 
milya  v.  Bunce,  61  Iowa  605. 

4.  Colorado.  —  Gebhard  v.  Smith,  I 
Colo.  App.  342. 

Illinois.  —  Mclntyre    v.    People,    103 
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part  of  the  guardian  which  of  necessity  is  a  breach.* 

2.  Ascertainment  of  Liability  of  Guar^an  as  Prerequisite  to  Action 
—  a.  At  Law.  —  Unless  in  exceptional  cases,  an  action  at  law 
will  not  lie  on  the  bond  of  a  guardian  until  ascertainment  of  his 
liability  by  an  accounting  or  otherwise.*    And  while  in  some  cases 


III.  142;  Winslow  V.  People,  17  111. 
App.  222.  See  Amnions  v.  People,  11 
111.  6. 

Indiana.  —  Belcher  v.  State,  63  Ind. 
302;  State  V.  Railsback,  7  Ind.  634. 

Kentucky.  —  See  Irvine  v.  McDowell, 
4  Dana  (Ky.)  629;  Grimes  v.  Com.,  4 
Litt.  (Ky.)  I. 

Maryland.  — Jarrett  v.  State,  5  Gill 
&  J.  (Md.)  27:  Trippe  v.  State,  46  Md. 
512. 

Neiv  Hampshire. — Pendexter  v.  Cole, 
66  N.  H.  556. 

Tennessee.  —  Justices  v.  Willis,  3 
Yerg.  (Tenn.)  461;  Foster  v.  Maxey,  6 
Yerg.  (Tenn.)  224. 

Firqtnia. — Call  v.  RuflSn,  I  Call 
(Va.)  333. 

Action  by  Successor.  —  An  action  may 
be  maintained  by  the  successor  of  a 
guardian.  Cogswell  v.  State,  65  Ind. 
i;  Potts  V.  State,  65  Ind.  273;  Probate 
Judge  V.  Thomas,  13  Smed.  &  M. 
(Miss.)  459. 

Necessity  of  Order  to  Deliver  Property. 
—  A  suit  may  be  sustained  upon  a 
guardian's  bond,  for  not  delivering  up 
the  property  of  the  ward,  though  no 
order  has  been  made  by  the  court  to 
that  effect.  Jarrett  v.  State,  5  Gill  & 
J.  (Md.)  27. 

Necessity  of  Decree  Bequiring  Delivery 
of  Property  to  Successor,  —  It  is  not 
necessary,  to  sustain  an  action  against 
the  sureties  on  a  guardian's  bond  for 
the  failure  of  the  guardian  to  deliver  the 
property  to  a  subsequent  guardian, 
that  the  plaintiff  should  have  first  ob- 
tained a  decree  of  the  probate  court 
directing  the  delivery.  Probate  Judge 
z:  Thomas,  13  Smed.  &  M.  (Miss.)  459. 

Preclusion  of  Right  to  One  Remidy, 
because  of  Failure  to  Pursue  Another,  — 
Although  by  statute  a  ward  has  a  right 
of  action  on  the  bond  of  his  guardian 
when  the  latter  removes  from  the 
state,  yet  the  failure  of  the  ward  to 
avail  himself  of  this  remedy  upon  his 
guardian's  removal  will  not  affect  his 
right  to  sue  upon  the  bond  because  of 
the  failure  of  the  guardian  to  account 
upon  the  ward's  niajority.  Peelle  v. 
State,  118  Ind.  512. 

1,  Cuddeback  v.  Kent,  5  Paige  (N. 
Y.)  92;    Robb  V.   Perry,  35   Fed.  Rep. 


102.  Disfin^uisAin^  O'Bncn  t*.  Strang, 
42  Iowa  643,  and  Gillespie  v.  See,  72 
Iowa  345,  which  goes  to  the  extent  of 
holding  that  upon  the  expiration  of  a 
guardianship  a  suit  against  the  sureties 
on  the  bond  is  prematurely  brought  if 
commenced  before  the  final  accounting 
is  had  in  the  court  having  charge  of 
the  estate  of  the  ward. 

Action  Personally  against  Guardian 
Guilty  of  Fraud.  —  Where  a  guardian 
has  been  guilty  of  fraud,  the  ward  may 
bring  an  action  against  him  personally 
without  resorting  to  the  bond,  and  need 
not  require  an  accounting  before  bring- 
ing the  action.  Koch  v.  Lefrois,  61 
Hun  (N.  Y.)  205. 

Defalcation  by  Guardian,  —  It  is  not  ne- 
cessary, to  maintain  an  action  against 
the  sureties  on  the  bond  of  a  guardian 
for  the  defalcation  of  the  latter,  that 
there  should  be  first  had  a  decree  of  the 
probate  court  establishing  the  amount 
of  the  guardian's  indebtedness.  Pro- 
bate Judge  V.  Thomas,  13  Smed.  &  M. 
(Miss.)  459. 

Negligence,  —  It  is  not  necessary  that 
the  approval  of  the  final  report  of  a 
guardian  shall  be  set  aside  in  order  to 
maintain  an  action  against  the  guard- 
ian for  negligence,  unless  the  approval 
of  the  court  was  in  some  way  an  adju- 
dication of  the  matters  in  which  the 
complaint  was  made.  Wainwright  v. 
Smith,  106  Ind.  239;  Naugle  v.  State, 
loi  Ind.  284. 

Necessity  of  Establishing  Devastavit,  — 
In  Illinois  action  may  be  brought  upon 
a  guardian's  bond  given  prior  to  the 
act  of  1874  without  first  establishing  a 
devastavit.  Winslow  v.  People,  117 
111.  152. 

2.  Alabama.  —  Eiland  v.  Chandler, 
8  Ala.  781.  See  Burford  v.  Steele,  80 
Ala.  147;  Hailey  v.  Boyd,  64  Ala.  399. 

Arkansas.  —  Norton  v.  Miller,  25 
Ark.  108;  Connelly  v.  Weatherly,  33 
Ark.  658;  Vance  v.  Beattie,  35  Ark.  93; 
Moore  v.  Nichols,  39  Ark.  145;  Padgett 
V.  State,  45  Ark.  495;  Smith  v.  Smith- 
son,  48  Ark.  261;  State  v.  Buck,  (Ark. 
1896)  37  S.  W.  Rep.  881. 

California. — Graff  v.  Mesmer,  52  Cal. 
636;  Allen  V.  Tiffany,  53  Cal.  16. 

Connecticut.  —  Robertson    v.   Robert- 


976 


Volume  IX. 


Actions  and  Suits 


GUARDIANS. 


on  Guardians'  Bonds. 


it  may  be  highly  proper,  or  indeed  necessary,  that  there  should 
be  a  demand  for  an  accounting,  and  a  refusal,*  yet  a  final  account 
is  not  always  a  prerequisite  to  an  action  against  the  sureties,* 


son,  I   Root  (Conn.)  51;    Davenport  v. 
Olmstead,  43  Conn.  67. 

Georgia.  —  Justices  v.  Sloan,  7  Ga. 
31;  Forrester  v.  Vason,  71  Ga.  49; 
Ragland  v.  Justices,  10  Ga.  65. 

Indiana. —  Hunt  v.  White,  i  Ind. 
105;  Ely  V.  Hawkins,  15  Ind.  230; 
Lambert  v.  Billheimer,  125  Ind.  519. 
See  State  v.  Strange,  i  Ind.  538. 

Iowa.  —  Foteaux  v.  Lepage,  6  Iowa 
123;  O'Brien   v.   Strang,  42   Iowa  643 
Humphreys  v.  Mattoon,  43  Iowa  556 
McWilliams  v.   Kalbach,  55   Iowa  no 
Vermilya  v.  Bunce,  61   Iowa  605;  Far- 
rington  v.  Secor,  91  Iowa  606;  Gillespie 
V.  See,  72  Iowa  345. 

Kansas. — Crowell  t/.Ward,  16  Kan.  60. 

Louisiana.  —  Edwards's  Succession, 
32  La.  Ann.  457;  McHugh  v.  Stewart, 
12  La.  Ann.  361. 

Massachusetts. —  Thorndike  v.  Hinck- 
ley, 155  Mass.  263;  McLane  v.  Curran, 
133  Mass.  531;  Murray  v.  Wood,  144 
Mass.  195. 

Michigan.  —  Tudhope  v.  Potts,  91 
Mich.  490;  Probate  Judge  v.  Steven- 
son, 55  Mich.  320. 

Mississippi.  —  Wolfe  v.  State,  59  Miss. 

338-  . 

Missouri. — State  v.  Slevin,  93  Mo. 
253;  Garton  v.  Botts,  73  Mo.  274. 

Nebraska.  —  Ball  v.  La  Clair,  17  Neb. 
39;  Bisbee  v.  Gleason,  21  Neb.  534. 

Ne7ii  Hampshire.  —  Davis  v.  Drew,  6 
N.  H.  399- 

A^eiv  Jersey.  —  Ordinary  v.  Heishon, 
42  N.  J.  L.  15. 

New  York.  —  Perkins  v.  Stimmel, 
114  N.  Y.  359;  Bieder  v.  Steinhauer, 
15  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
428;  Cuddeback  v.  Kent,  5  Paige  (N. 
Y.)  92;  Byrne  v.  Van  Hoesen,  5  Johns. 
(N.  Y.).66;  Salisbury  v.  Van  Hoesen,  3 
Hill  (N.  Y.)  77. 

North  Carolina.  —  Barret  v.  Munroe, 
4  Dev.  &  B.  L.  (N.  Car.)  194;  Williams 
V.  McNair,  98  N.  Car.  332. 

Ohio.  —  Newton  v.  Hammond,  38 
Ohio  St.  430,  explaining  Siz.lc  v.  Hum- 
phreys, 7  Ohio,  pt.  i.  223. 

Pennsylvania.  —  Bowman  v.  Herr,  i 
P.  &  W.  (Pa.)  282;  Nutz  V.  Reutter,  i 
Watts  (Pa.)  229;  Com.  v.  Raser,  62  Pa. 
St.  436. 

South  Carolina.  —  Anderson  v.  Mad- 
dox,  3  McCord  L.  (S.  Car.)  237;  Har- 
rington V.  Cole,  3  McCord  L.  (S.  Car.) 


509;  Humphries  v.  Goss,  42  S.  Car.  36; 

Pratt  V.  Mcjunkin,  4  Rich.  L.  (S.  Car.)  5. 

Virginia.  —  Roberts  v.  Colvin,  3 
Gratt.  (Va.)  342. 

Wisconsin. — Kugler  v.  Prien,62  Wis. 
248. 

In  Georgia  there  must  be  a  binding 
judgment  against  the  guardian  gener- 
ally, and  not  on  a  particular  fund,  be- 
fore the  surety  can  be  sued,  unless  the 
guardian  be  joined  in  the  action,  or  is 
without  the  jurisdiction,  or  in  a  con- 
dition that  attachment  will  lie,  or  is 
dead  and  there  is  no  representation  on 
his  estate.     Forrester  v.  Vason,  71  Ga. 

49- 

Failure  to  Aver  Ascertainment  of  Lia- 
bility.—  A  declaration  on  a  guardian's 
bond,  which  omits  the  averment  that 
the  interest  of  the  persons  suing  had 
been  specifically  ascertained  by  probate 
decree,  may  be  amended  by  adding  the 
omitted  words.  McFadden  v.  Hewitt, 
78  Me.  24. 

1.  Robertson  v.  Robertson,  i  Root 
(Conn.)  51. 

Necessity  of  Citation  to  Guardian.  — 
Where  a  guardian  neglects  to  account, 
a  citation  from  the  judge  of  probate  re- 
quiring him  to  render  his  account  is  a 
preliminary  necessary  to  charge  the 
guardian  on  his  bond  for  refusal  to  ac- 
count.    Bailey  z/.  Rogers,  i  Me.  186. 

Conduct  Tantamount  to  Befnsal  to  Ac- 
count.—  The  bond  of  a  guardian  who 
has  been  removed  from  office  cannot  be 
sued  on,  until  an  account  and  settle- 
ment has  been  demanded  of  him  and 
he  has  refused  to  comply  with  such 
request,  or  there  has  been  such  con- 
duct on  his  part,  tantamount  to  a  re- 
fusal, as  to  render  a  request  unneces- 
sary or  impracticable.  Barret  v. 
Munroe,  4  Dev.  &  B.  L.  (N.  Car.)  194. 

2.  Wann  v.  People,  57  111.  202;  Bu- 
chanan V.  State,  106  Ind.  251;  Higgins 
2/.  State,  87  Ind.  282;  Hudson  v.  State, 
54  Ind.  378;  Steele  v.  Reese,  6  Yerg. 
(Tenn.)  263.  See  State  v.  Roeper,  9  Mo. 
App.  21. 

Conversion  by  Guardian.  —  A  Remand 
from  a  guardian  who  has  been  guilty 
of  conversion  is  not  a  necessary  condi- 
tion to  the  right  to  bring  an  action  on 
the  bond  against  the  sureties.  Girvin 
V.  Hickman,  21  Hun  (N.  Y.)  316. 

Notice  to  Sureties  of  Demand  on  Guard- 


9  Encyc.  PI.  &  Pr.  — 62 
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and  in  many  cases  is  unnecessary,*  as  where  there  is  no  contro- 
versy as  to  the  amount  due  or  the  obligation  to  pay  the  same, 
or  where  an  accounting  will  be  impracticable  or  a  mere  idle 
ceremony,* 

^.  In  Equity. — However,  the  same  reasons  which  might  render 
proceedings  on  the  bond  objectionable  in  a  court  of  law,  because 
of  the  failure  to  have  the  amount  for  which  the  guardian  is  liable 
at  first  ascertained,  will  not  ordinarily  apply  to  suits  in  equity, 
wherein  an  accounting  may  be  had,  the  extent  of  the  liability 
determined,  and  the  rights  of  all  parties  interested  finally  settled.' 


ian.  —  Award  need  not  demand  pay- 
ment from  his  guardian  in  the  lifetime 
of  the  latter,  and  after  his  death  give 
notice  to  his  sureties,  as  a  condition 
precedent  to  the  recovery  on  the 
guitdian's  bond.  People  v.  Borders,  31 
ill.  App.  426. 

1.  State  z/.  Slevin,  93  Mo.  253;  Girvin 
V.  Hickman,  21  Hun  (N.  Y.)  316;  Salis- 
bury V.  Van  Hoesen,  3  Hill  (N.  Y.)  77; 
State  V.  Roeper,  82  Mo.  57,  9  Mo.  App. 
21;  Flach  V.  Fassen.  3  Mo.  App.  561. 

In  Colorado.  —  Under  a  statutory  pro- 
vision that  a  guardian's  bond  may  be 
sued  on  from  time  to  time  against  all 
or  any  one  or  more  of  the  obligors,  an 
action  may  be  brought  against  the 
sureties,  although  no  judgment  has 
been  recovered  against  the  guardian. 
Gebhard  v.  Smith,    i  Colo.  App.  342. 

Loss  of  Honeys  Deposited  in  Banks.  — 
Where  moneys  are  deposited  by  a 
guardian  without  the  order  of  the 
court,  in  a  bank  which  thereafter  fails, 
it  is  not  necessary  that  the  proportion 
of  the  assets  to  which  the  ward's  estate 
may  be  entitled  should  be  ascertained 
before  an  action  can  be  brought  against 
the  guardian.  Garner  v.  Hendry, 
^lowa  1S95)  63  N.  W.  Rep.  359. 

Accounting  by  Bepresentative  of  De- 
ceased Guardian.  —  The  fact  that  the 
administrator  of  a  deceased  guardian 
has  filed  guardianship  accounts  which 
have  been  excepted  to  and  are  pending 
will  not  prevent  a  suit  on  the  bond 
by  the  wards.  Patty  v.  Williams,  71 
Miss.  837. 

Where  the  guardianship  has  been 
terminated  by  the  death  of  the  guard- 
ian, the  sureties  are  liable  for  the 
amount  of  money  in  the  guardian's 
hands  belonging  to  the  ward  at  the 
time  of  the  death,  and  it  is  not  neces- 
sary that  the  latter  should  first  resort  to 
a  suit  against  the  legal  representatives 
of  the  guardian  before  proceeding 
against  the  surety,  though  the  evidence 


showed  that  the  claim  was  filed  against 
the  estate  of  the  guardian,  and  the 
amount  allowed  by  the  court,  but  not 
paid.     State  z/.Thorn,  28  Ind.  306. 

2.  Smith  V.  Smithson,  48  Ark.  261; 
Forrester  v.  Vason.  71  Ga.  49;  State  v. 
Slevin,  93  Mo.  253. 

Where  an  Accounting  Cannot  Possibly 
Change  the  Facts  upon  which  the  liability 
of  a  surety  depends,  the  infants  will  not 
be  compelled  to  resort  to  an  accounting 
before  bringing  suit  upon  the  bond. 
Long  V.  Long,  142  N.  Y.  545. 

Guardian  Permanently  Leaving  State. 
—  Where  the  guardian  has  permanently 
left  the  state  without  having  settled  his 
accounts,  a  prior  adjudication  is  not 
necessary.  Nelms  v.  Vanmeter,  (Ky. 
1895)  32  S.  W.  Rep.  171,  on  rehearing 
of  same  case  reported  31  S.  W.  Rep.  874. 

Death  of  Guardian  without  the  State  and 
Insolvent.  —  Where  the  tutor  of  a  minor 
dies  out  of  the  state,  in  hopeless  insolv- 
ency, leaving  no  property  whatever 
upon  which  to  administer,  the  minor 
cannot  be  required,  under  the  circum- 
stances, to  sue  for  a  rendition  of  ac- 
counts, as  a  condition  precedent  to  the 
institution  of  the  hypothecary  action. 
Cummings  v.  Erwin,  15  La.  Ann.  289. 

Guardian  Insolvent  and  Sureties  Irre- 
sponsible, —  Where  a  guardian  is  insolv- 
ent and  his  sureties  irresponsible,  it  is 
not  necessary  that  the  ward  should  sue 
them  before  filing  a  bill  to  recover  such 
property  as  he  can  trace.  Hill  v.  Mc- 
Intire,  39  N.  H.  410. 

3.  Bumpas  v.  Dotson,  7  Humph. 
(Tenn.)  310;  Armistead  v.  Bozman,  i 
Ired.  Eq.  (N.  Car.)  117;  Cuddeback  v. 
Kent,  5  Paige  (N.  Y.)  92.  See  Newton 
V.  Hammond,  38  Ohio  St.  436,  explain- 
ing State  V.  Humphreys,  7  Ohio,  pt.  i. 

2?4- 

When  Chancery  Will  Interfere.  —  Chan- 
cery will  not  entertain  jurisdiction  un- 
less a  special  case  is  made  by  the  bill. 
Osborn  v.  Ordinary,  17  Ga.  123. 
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3.  Jurisdiction  of  Inferior  Courts.  —  Where  the  jurisdiction 
of  probate  and  other  like  courts  is  limited  by  statute  to  the 
mere  taking  of  the  guardian's  account,  and  the  determination  of 
the  amount  due,  no  remedy  on  the  bond  by  way  of  action  can  be 
had  therein.* 

4.  Necessity  of  Leave  to  Sue.  —  In  some  jurisdictions,  before  an 
action  or  other  proceeding  may  be  had  to  enforce  a  liability  on 
the  bond,  leave  of  the  court  must  first  be  obtained,  and  when 
this  permission  is  necessary  it  is  a  condition  precedent.* 

5.  Parties  —  a.  Plaintiffs  OR  Complainants  —  (i)  Successor 
to  Guardian.  —  Where  a  guardianship  terminates  during  the 
existence  of  the  disability  for  which  it  was  established,  and  a  right 


Adequate  Bemedy  at  Law.  —  If  a  court 
of  law  does  not  afford  an  adequate  rem- 
edy, the  chancery  court  will  have  juris- 
diction. Davenport  v.  Olmstead,  43 
Conn.  67. 

1.  County  Courts  —  Texas. — The  Texas 
Constitution  does  not  empower  the 
county  courts  sitting  as  courts  of  pro- 
bate to  adjudicate  a  claim  against  sure- 
ties on  a  guardian's  bond  for  which 
judgment  has  been  rendered  in  favor 
of'  the  ward  against  the  guardian. 
Timmins  v.  Bonner,  58  Tex.  554. 

Probate  Cotirt.  —  In  Handy  v.  Wood- 
house,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  40,  it  was  held  that  statutory  pro- 
visions authorizing  proceedings  on  the 
bond  of  a  guardian  in  the  probate  court 
was  in  violation  of  the  constitutional 
provisions  relative  to  the  jurisdiction 
of  those  courts. 

Orphans'  Courts,  —  In  Pennsylvania  the 
power  to  enforce  the  liability  of  a  surety 
upon  a  guardian's  bond  exists  only  in 
the  court  of  common  pleas  and  the 
orphans'  court  has  no  jurisdiction. 
Boyer's  Estate,  20  W.  N.  C.  (Pa.)  207. 

2.  Necessity  of  Leave  to  Sue.  —  A  guard- 
ian is  not  a  person  aggrieved  within  a 
statutory  provision  that  when  letters  of 
administration  have  been  revoked  and 
no  successor  has  been  appointed,  the 
person  aggrieved  may  obtain  an  order 
from  the  surrogate  granting  him  leave 
to  maintain  an  action  on  the  final  bond 
of  the  administrator;  consequently, 
permission  of  the  surrogate  is  unneces- 
sary. Prentiss  v,  Weatherlv,  68  Hun 
(N.  Y.)  114. 

Necessity  that  Leave  Should  Appear  of 
Record.  —  It  is  not  necessary  that  it  ap- 
pear by  the  record  that  the  nominal 
plaintiffs,  or  the  court  of  probate, 
assented  to  or  directed  the  bringing  of 
suit  upon  the  bond;  although,  semble, 
on  motion  at  an  early  stage  of  the  case, 


the  action  would  have  been  dismissed, 
had  the  plaintiff  been  unable  to  exhibit 
proof  of  such  assent  or  direction.  Pro- 
bate Ct.  V.  Sprague,  3  R.  I.  205;  Burrus 
V.    Thomas,    13    Smed.   &    M.    (Miss.) 


459- 

Who    May 
Incompetent. 

Stat.   Mich., 


Apply  —  Administrator    of 

-  Under  §  6331    of   How. 

providing  that  any  bond 
given  by  a  guardian  may  be  put  in  suit 
by  order  of  the  judge  of  probate  for  the 
use  and  benefit  of  the  ward,  an  admin- 
istrator of  the  estate  of  an  incompetent 
person  may  apply  to  the  probate  court 
for  leave  to  bring  suit  upon  such  a 
bond.  Welch  v.  Van  Auken,  76  Mich. 
464. 

Where  Money  Judgment  Cannot  be  JLsA. 
—  Although  the  effects  of  the  estate 
of  the  ward  in  the  hands  of  a  guard- 
ian consist  of  securities,  and  it  appears 
that  a  money  judgment  cannot  be  had 
in  a  suit  on  the  bond,  yet  the  probate 
court  may  make  an  order  granting 
leave  to  bring  suit  on  the  bond,  though 
it  may  be  necessary  to  resort  to  a  court 
of  chancery  to  protect  the  interests  of 
the  estate.  Welch  v.  Van  Auken,  76 
Mich.  464. 

Bond  to  Ward  by  Name.  —  Under  Rev. 
Stat.  Wis.,  c.  170,  §  3968,  providing  that 
on  the  breach  of  any  condition  of  the 
guardian's  bond,  the  bond  may  be 
prosecuted  in  the  name  of  the  ward  for 
the  use  and  benefit  of  such  ward,  or  any 
person  interested  in  the  estate,  when- 
ever the  county  court  shall  direct,  after 
attaining  his  majority  the  ward  may 
bring  suit  to  enforce  a  settlement  in  his 
own  name  without  the  authority  of  the 
court,  where  the  bond  runs  to  him  by 
name.  Hudson  v.  Bishop,  32  Fed. 
Rep.  5ig. 

Amount  Due  Ascertained.  —  No  leave  is 
necessary  if  the  amount  due  has  been 
found.     Klaus  v.  State,  54  Miss.  644. 
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of  action  on  the  bond  has  accrued  in  favor  of  the  ward,  if  he  is 
an  infant  the  action  should  be  brought  by  the  successor  to  the 
guardian  first  appointed.* 

(2)  Bond  to  Several  Wards.  —  Where  the  bond  is  given  to 
secure  several  wards,  the  action  or  suit  maybe  brought,  of  course, 
by  all  the  beneficiaries  or  by  their  personal  representatives.*  And 
if  the  wards  are  secured  severally,  either  of  them  to  whom  a  right 
of  action  has  accrued  may  proceed  upon  it  on  his  own  behalf,  if 
by  so  proceeding  the  rights  of  his  co-obligees  will  not  be  injuri- 
ously affected,'  or,  if  necessary,  he  may  sue  on  behalf  of  himself 


1.  Blackwell  v.  State,  26  Ind.  204; 
Potts  V.  State,  65  Ind.  273. 

But  see  Barnet  v.  Com.,  4  J.  J. 
Marsh.  (Ky.)  389,  5  J-  J-  Marsh.  (Ky.) 
2S6,  holding  that  a  proceeding  against 
a  former  guardian  on  his  bond  should 
not  be  on  the  relation  of  the  new  guard- 
ian, but  upon  the  relation  of  the  ward 
by  h\s procheitt  amy. 

Suit  by  Saccessor  in  Own  Name.  —  Un- 
der a  statute  requiring  a  guardian  to 
collect  all  debts  due  his  ward,  a  second 
guardian  may  sue  the  estate  of  the 
former  guardian  in  his  own  name. 
Harshman  v.  McBride,  2  Ind.  App.  382. 

Action  against  Sureties  of  Deceased 
Chiardian.  —  Where  a  guardianship  ter- 
minates during  the  minority  of  the 
ward,  the  refusal  to  pay  over  to  the 
minor  or  to  his  attorney  the  moneys  in 
the  hands  of  the  administrator  of  the 
guardian  will  not  authorize  the  minor 
to  bring  suit  by  his  next  friend  against 
the  sureties,  but  a  new  guardian  should 
be  appointed  who  may  bring  the  ac- 
tion. Favorite  v:  Booher,  17  Ohio 
St.  548. 

Action  for  Breach  of  Condition  of  Bond. 
—  Under  a  statute  providing  that  an 
action  for  a  breach  of  a  condition  of  the 
bond  may  be  prosecuted  in  the  name 
of  the  ward  for  his  own  use  and  benefit 
or  that  of  any  person  interested  in  the 
estate,  the  action  should  be  brought  in 
the  name  of  the  ward  by  his  new  guard- 
ian.    Fox  V.  Minor,  32  Cal.  117. 

Sufficiency  of  Showing  that  Suit  was 
Brought  for  Use  of  Minor  on  Belation  of 
Onardian.  —  A  declaration  which  shows 
that  a  suit  is  brought  in  the  name  of  the 
judge  of  probate  "  at  the  relation  of  D. 
C,  next  friend  and  guardian  of  E.  F., 
a  minor,"  and  which,  after  setting  forth 
various  breaches  of  the  bond  prejudi- 
cial to  the  minor,  concludes  with  a 
statement  that  "  by  means  of  which  said 
premises  the  said  ward  hath  sustained 
damages,  etc. ;  by  reason  of  which  the 


said  writing  obligatory  became  for- 
feited, and  thereby  an  action  hath  ac- 
crued," etc.,  shows  substantially  and 
clearly  that  the  suit  was  brought  for 
the  use  of  the  minor  at  the  relation  of 
his  next  friend  and  guardian.  Lum  v. 
Probate  Judge,  24  Miss.  479. 

2.  Joinder  of  Several  Wards.  —  Two 
wards  who  are  entitled  to  the  same 
undivided  estate  may  join  in  a  bill 
against  their  joint  guardian  and  his 
sureties  in  the  same  instrument. 
Hutchcraft  v.  Shrout,  i  T.  B.  Mon. 
(Ky.)2o6. 

Joinder  of  Heirs  or  Eepreeentatives  of 
Deceased  Ward  and  Survivor. —  The  per- 
sonal representatives  of  a  deceased 
ward,  and  not  the  heirs,  are  the  proper 
parties  plaintiff  with  the  survivor  in  an 
action  on  the  bond.  Montgomery  v. 
Com.,  I  T.  B.  Mon.  (Ky.)  197. 

Dismissal  of  Suit  as  to  One  Ward  —  Con- 
tinuation for  Benefit  of  Others. — The  fact 
that  two  or  more  are  interested  as 
equitable  plaintiffs  will  not  make  the 
bond  a  joint  covenant;  consequently, 
although  the  suit  may  be  dismissed  as 
to  one,  it  may  be  continued  for  the 
benefit  of  the  others.  U.  S.  v.  O'Leary, 
19  D.  C.  118. 

3.  Cotton  V.  State,  64  Ind.  573. 

In  Karyland,  by  statute.  Walsh  v. 
State,  53  Md.  539. 

Action  by  State  on  Belation  of  One 
Ward.  —  In  an  action  for  breach  of  a 
joint  and  several  bond,  brought  by  the 
state  on  the  relation  of  one  ward,  the 
other  wards  need  not  be  joined  as 
relators.  Bescher  v.  State,  63  Ind. 
302. 

Suit  by  One  to  Enforce  Individual  In- 
terest. —  Where,  by  statute,  it  is  re- 
quired that  the  court  shall  include  sev- 
eral wards  in  one  bond,  a  bond  given 
to  secure  three  minors  may  be  enforced 
by  one  as  to  his  individual  interest, 
although  after  the  appointment  and  be- 
fore breach  of  the  bond  another  of  the 
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and  the  other  beneficiaries,  or  make  them  parties  to  the  proceeding, 
which  seemingly  is  the  proper  practice  where  the  action  is  brought 
to  recover  the  full  penalty  of  the  bond.* 

(3)  State  as  Plaintiff.  —  Where  the  bond  is  taken  in  the  name  of 
the  state,  for  the  benefit  and  security  of  the  ward,  it  may  be 
prosecuted  in  the  name  of  the  state  for  the  use  of  the  ward.* 


wards  had  died.  Winslow  v.  People, 
17  111.  App.  222. 

Suit  on  Seyeral  Bonds  ir''^!h.  Different 
Sureties.  —  Where  several  bonds  were 
executed  by  different  sureties,  it  was 
held  that  the  several  beneficiaries  could 
not  sue  jointly  in  chancery,  but  that, 
being  of  age,  their  remedy  was  sev- 
erally on  each  bond  by  a  suit  at  law. 
Norton  v.  Miller,  25  Ark.  loS. 

Termination  of  QuardiansMp  as  to  One 
of  Two  Wards  —  Parties.  —  In  an  action 
on  the  bond  of  a  guardian  made  pay- 
able to  the  county  judge  and  given  to 
secure  two  wards,  when  the  guardian- 
ship terminates  as  to  one  ward  neither 
he  nor  the  judge  is  a  necessary  party. 
Roberson  v.  Tonn,  76  Tex.  535. 

Bond  Several  as  to  Obligees  —  De- 
murrer for  Nonjoinder.  —  In  an  action  on 
a  guardian's  bond  which  is  joint  and 
several  as  to  the  obligors,  but  several 
as  to  the  obligees,  the  question  of  non- 
joinder of  parties  plaintiff  cannot  be 
raised  by  demurrer  unless  the  com- 
plaint shows  that  the  obligees  were  liv- 
ing when  suit  was  commenced.  Dee- 
gan  V.  Deegan,  (Nev.  1894)  37  Pac. 
Rep.  360. 

1.  Recovery  for  All  by  One.  —  One 
cannot  sue  and  recover  for  all.  U.  S. 
V.  O'Leary,  19  D.  C.  Il8. 

Joinder  of  Defendants.  —  In  an  action 
on  a  guardian's  bond  brought  by  one 
of  several  wards  to  recover  the  penalty, 
if  the  plaintiff  does  not  sue  on  behalf 
of  the  others  he  must  join  them  as  de- 
fendants. Loyd  V.  Doll,  (Miss.  1892) 
II  So.  Rep.  608. 

Suit  for  Benefit  of  All.  —  Under  the  In- 
diana statutes,  one  of  several  wards 
may  bring  suit  on  a  bond  of  a  guardian 
given  for  the  benefit  of  all,  and  the  re- 
covery must  be  for  the  entire  amount 
for  which  the  principal  obligor  in  the 
bond  is  liable,  and  the  fund  collected 
must  be  paid  or  brought  into  court  for 
distribution  among  the  parties  con- 
cerned according  to  their  respective  in- 
terests.    Moody  V.  State.  84  Ind.  433. 

2.  U.  S.  V.  O'Leary,  19  D.  C.  iiS; 
Mitchell  V.  Williams,  27  Mo.  399. 

State    Nominal  Plaintiff  Only.  — The 


state  is  a  mere  technical  or  nominal 
party,  and  the  ward  the  real  plaintiff. 
Com.  V.  Barstow,  3  B.  Mon.  (Ky.)  290; 
Pearson  v.  McMillan,  37  Miss.  588. 

In  Nortk  Carolina,  since  the  Code, 
actions  upon  guardians'  bonds  must 
be  brought  in  the  name  of  the  state  for 
the  benefit  of  the  ward,  and  not  in  the 
name  of  the  ward.  Norman  v.  Walker, 
loi  N.  Car.  24. 

In  State  v.  Peebles,  67  N.  Car.  97,  a 
complaint  brought  on  the  relation  of 
the  solicitor  of  the  district  was  held 
unobjectionable  as  to  form  where  it 
appeared  that  the  action  was  really  in 
the  name  of  the  wards. 

Married  Female  Ward  as  Plaintiff.  —  In 
an  action  commenced  under  the  In- 
diana Code  of  1852,  on  the  bond  of 
a  guardian,  a  female  ward  may  sue 
alone,  or  in  her  discretion  join  her  hus- 
band with  her  as  co-relator.  Burkam 
V.  State,  88  Ind.  200. 

State  as  Necessary  Party.  —  Though 
the  official  bond  of  the  chancery  clerk 
is  made  to  the  state  as  obligee,  the  lat- 
ter is  not  a  necessary  party  to  a  suit  on 
the  bond  by  the  wards  of  the  clerk,  not- 
withstanding a  provision  that  official 
bonds  shall  be  made  payable  to  the 
state,  and  shall  be  put  in  suit  in  the 
name  of  the  state  for  the  use  and  bene- 
fit of  any  person  injured  by  a  breach 
thereof.  Patty  v.  Williams,  71  Miss. 
837. 

Ward  as  Necessary  Party.  —  A  ward  is 
not  a  necessary  party  to  a  statutory 
proceeding  by  the  state  against  a  de- 
faulting guardian,  which  is  not  binding 
on  him.  Becton  v.  Becton,  3  Jones  Eq. 
(N.  Car.)  419. 

Prosecution  by  Ward  as  Poor  Person.  — 
In  Indi^ana,  under  the  provisions  of  the 
Revised  Statutes  of  1881.  §  260.  an  in- 
fant relatrix  may  prosecute  the  bond  of 
her  guardian  as  a  poor  person.  Brit- 
ton  V.  State,  115  Ind.  55. 

Action  by  State  for  Several  Wards  — 
Mode  of  Objection.  —  Objection  to  an 
action  for  the  use  of  several  wards  by 
the  state  on  one  bond  should  be  by  de- 
murrer or  plea  in  abatement.  Walsh 
V.  State,  53  Md.  539. 
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(4)  Suit-  in  Name  of  Judge  or  Court.  —  And  where  the  bond  is 
executed  to  the  court,  or  to  a  judge  thereof,  it  is  usually  required 
to  be  sued  for  the  ward's  benefit,  in  the  name  of  the  judge,  or  in 
the  names  of  the  individual  members  of  the  court.* 

(5)  Creditors  of  Ward  as  Plaintiffs. —  In  some  jurisdictions  and 
by  force  of  statutory  provisions,  or  under  peculiar  circumstances, 
the  bond  may  be  put  in  suit  by  creditors  of  the  ward,*  or  by  per- 
sons standing  in  a  trust  relation  to  the  ward,*  or  by  assignees  of 
the  ward's  interest."* 


Objection  to  Bight  to  Sue  Taken  by  De- 
morrer.  —  In  an  action  on  the  bond  of 
a  guardian,  the  right  of  the  relator  to 
sue  under  the  system  of  practice  in 
force  prior  to  the  adoption  of  the  Code 
can  be  raised  by  demurrer  or  on  the 
plea  of  general  issue.  State  v.  Brown, 
67  N.  Car.  475. 

1.  Strickland  v.  Holmes,  77  Me.  197; 
Grout  V.   Harrington,  19  Pick.  (Mass.) 

403- 

Using    Name  or   Title  of  Judge.  —  In 

Halsted  v.  Fowler,  22  N.  J.  L.  48,  the 
action  was  brought  in  the  name  of 
"A.,  the  ordinary  of  the  State  of  New 
Jersey,  which  said  ordinary  is  the 
plaintiff,"  and  it  was  held  that  while  it 
would  have  been  better  to  declare  as 
ordinary,  and  not  to  use  the  individual 
name,  yet  the  individual  name  might 
be  rejected  as  surplusage,  and  the 
declaration  held  good. 

Action  by  Several  Members  of  Court.  — 
In  Probate  Ct.  v.  Sprague,  3  R.  I.  205, 
the  suit  was  upon  a  guardianship  bond, 
in  which  the  obligees  named  were  the 
several  members  of  the  court  of  pro- 
bate at  the  date  of  the  instrument,  and 
payment  was  promised  to  be  made 
"  unto  the  said  court  of  probate  in 
their  said  capacity,  or  to  their  succes- 
sors in  office  or  assigns;"  and  it  was 
held,  on  motion  in  arrest  of  judgment, 
that  the  suit  was  rightly  brought  in 
the  names  of  the  individuals  constitut- 
ing the  court  at  the  commencement  of 
the  suit. 

Indorsement  of  Writ  in  Name  of  Ward. 
—  In  Probate  Ct.  v.  Lamphear,  14  R. 
I.  291,  the  bond  was  sued  in  the  name 
of  the  court  to  which  it  was  made,  and 
the  writ  was  issued  and  served  with- 
out being  indorsed  with  the  name  of 
the  person  for  whose  benefit  the  suit 
was  instituted;  and  it  was  held  that 
the  omission  of  the  indorsement  was  a 
fatal  defect,  and  one  which  could  not 
be  amended  by  indorsement  after 
service. 


See  also  Fuller  v.  Wing,  17  Me.  222, 
where  the  court  declined  to  amend  a 
writ  which  failed  to  comply  with  statu- 
tory requirements. 

2'.  Kefusal  to  Pay  Ward's  Debts.  —  As 
where  the  guardian  refuses  to  pay 
just  debts  of  the  ward.  Lewis  v.  Oli- 
ver, 96  Ga.  260;  Raymond  v.  Sawyer, 
37  Me.  406;  Conant  v.  Kendall,  21 
Pick.  (Mass.)  36;  Barnum  v.  Frost,  17 
Gratt.  (Va.)398;  Homstead  v.  Loomis, 
53  Me.  549. 

See,  contra,  McKinnon  v.  McKinnon, 
81  N.  Car.  201;  Aid  rich  57.  Williams,  13 
Vt.  373.  See  also  Jones  v.  McKinnon, 
87  N.  Car.  294. 

Misconduct  of  Guardian.  —  By  the  In- 
diana statute  a  creditor  of  a  ward  whose 
interests  have  been  injuriously  affected 
by  the  conduct  of  the  guardian  may 
sue  on  the  bond  of  the  guardian  for 
any  of  the  causes  for  which  the  per- 
sonal representative  of  a  deceased  per- 
son might  be  sued  on  his  bond.  State 
V.  Fitch,  113  Ind.  478. 

Necessity  of  Ascertainment  of  Debt  by 
Judgment.  —  In  Conant  v.  Kendall,  2i 
Pick.  (Mass.)  36,  it  is  questioned 
whether  the  debt  against  a  ward  must 
be  ascertained  by  a  judgment  before 
the  creditor  can  resort  to  his  remedy  on 
the  guardianship  bond. 

3.  Trustee  in  Eqtiity.  —  Prior  to  the 
North  Carolina  Rev.  Code,  the  trustee 
appointed  by  a  court  of  equity  was  a 
proper  relator  in  an  action  on  a  guard- 
ian's bond  to  recover  the  trust  fund. 
State  V.  Brown,  67  N.  Car.  475. 

4.  The  share  of  an  infant  in  an  estate 
in  the  hands  of  his  guardian  is  assign- 
able, and  when  assigned  the  assignee, 
and  not  the  infant,  is  the  proper  relator 
to  bring  an  action  on  the  bond  of  the 
guardian.  Petty  v.  Rousseau,  94  N. 
Car.  355. 

Tke  Assig^nee  of  a  Decree  rendered  in 
favor  of  the  ward  against  the  adminis- 
trator of  his  guardian  may  maintain  a 
suit  as  relator  on   the  administrator's 
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(6)  Action  on  Behalf  of  Incompetent.  —  An  action  on  behalf  of  a 
person  under  guardianship  for  mental  incompetency  should  be 
brought  by  his  guardian,  committee,  or  next  friend.* 

b.  Defendants — Guardian  and  Sureties. —  Suit  may  be  brought 
against  the  guardian  and  his  sureties.* 

Bepresentatives  of  Deceased  Guardians  or  Sureties.  —  When  the  guardian, 
or  his  sureties  or  either  of  them,  is  dead,  suit  may  be  brought 
against  their  representatives.' 

Sureties  on  Different  Obligations.  —  In  a  proper  case,  and  to  avoid  a 
multiplicity  of  suits,  the  sureties  on  different  obligations  may  5e 
made  defendants,  and  the  rights  of  all  the  parties  adjusted  in  one 
suit.* 


bond.     Com.    v.    Barstow,    3  B.   Mon. 
(Ky.)290. 

1.  Klaus  V.  State,  54  Miss.  644. 
See  also. article  Insane  Persons. 

In  Name  of  Lunatic.  —  A  suit  against 
the  sureties  on  the  bond  of  a  guardian 
for  a  lunatic  should  be  brought  in  the 
name  of  the  latter  by  his  guardian  and 
next  friend.  Gillespie  v.  Hauenstein, 
72  Miss.  838. 

2.  Cuddeback  v.  Kent,  5  Paige  (N.Y.) 
.92;  Hutchcraft  J'.  Shrout.  i  T.  B.  Mon. 
(Ky.)  206. 

Suit  by  Bepresentatives  of  Ward  against 
Executors  of  Guardian.  —  A  bill  filed  by 
thf  representatives  of  a  ward,  against 
the  executors  of  a  guardian  in  whose 
hands  the  estate  of  the  infant  remained 
unaccounted  for  at  his  death,  is  clearly 
within  the  jurisdiction  of  chancery. 
Barnes  v.  Grain,  8  Gill  (Md.)  391. 

Suit  against  Administrator  of  Guardian 
for  Mismanagement.  —  For  the  liability 
of  a  guardian  to  his  ward  because  of 
mismanagement  of  his  estate,  the  latter 
may  proceed  against  the  administrator 
of  the  guardian  if  deceased.  State  v. 
Grace,  26  Mo.  87. 

Suit  against  Guardian  Administrator. 
—  An  administrator  who  becomes 
guardian  of  several  minor  heirs,  and 
who  gives  separate  guardian  bonds, 
cannot  be  pursued  in  the  same  suit  as 
guardian  and  administrator.  Wren  v. 
Gayden,  i  How.  (Miss.)  365. 

Sureties  Are  Proper  but  Not  Necessary 
Parties.  —  Pace  v.  Pace,  19  Fla.  438. 

Failure  to  Join  Surety  —  Waiver.  — 
Objection  to  the  failure  to  join  a  surety 
as  defendant  is  waived  on  appeal  when 
not  noticed  in  the  brief.  Bescher  v. 
State,  63  Ind.  302. 

Heirs  at  Law  of  a  Deceased  Ward  are 
necessary  parties  to  an  action  by  his 
administrator  against  the  administrator 
of    a    deceased    guardian    to    recover 


moneys  which  came  into  the  guardian's 
hands  as  the  proceeds  of  a  partition 
sale  of  land  belonging  to  the  ward,  in 
order  that  the  rights  of  all  interested 
may  be  adjudicated  in  the  same  action. 
Allison  V.  Robinson,  78  N.  Car.  222. 

3.  Lynch  v.  Rotan,  39  111.  14;  Hutch- 
craft  V.  Shrout,  I  T.  B.  Mon.(Ky.)  206. 

Heirs  at  Law  and  Distributees  of  De- 
ceased Sureties.  —  In  a  chancery  suit  the 
heirs  at  law  and  distributees  of  the  de- 
ceased surety  are  proper  parties  de- 
fendant. Gillespie  v.  Hauenstein,  72 
Miss.  838. 

Surviving  Surety  and  Bepresentative  of 
Deceased  Surety.  —  A  ward  who  has 
obtained  a  decree  against  his  guardian 
may  maintain  a  bill  on  the  bond 
against  the  surviving  surety  and  the 
personal  representative  of  the  deceased 
surety.     Burford  v.  Steele,  80  Ala.  147. 

Death  of  Surety  pending  Action  —  Be- 
vivor  as  to  Personal  Bepresentatives.  — 
Where  a  surety  dies  after  the  com- 
mencement of  an  action  it  may  be  re- 
vived against  his  personal  representa- 
tives. Douglass  V.  Ferris,  138  N.  Y. 
192. 

4.  Butler  v.  Durham,  3  Ired.  Eq.  (N. 
Car.)  589;  State  v.  Parker,  8  Baxi. 
(Tenn.)495;  and  see  Reed  v.  Hedges, 
16  W.  Va.  168.  Contra,  Norton  v.  Mil- 
ler, 25  Ark.  108. 

Suits  against  Sureties  of  Executor 
Guardian.  —  Where  an  executor  of  the 
decedent  is  guardian  to  the  legatee,  the 
two  sets  of  sureties  and  their  repre- 
sentatives may  be  jointly  sued.  Spotts- 
wood  V.  Dandridge,  4  Munf.  C^'^a.)  289. 

Sureties  on  Former  Bond.  —  Where  a 
guardian  who  had  given  a  bond  which 
was  approved  by  the  court  thereafter 
voluntarily  gave  another  bond  with 
other  sureties,  it  was  held  that  the  last 
bond  related  back  to  the  appointment, 
and  that  the  sureties  in  the  first  bond 
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Insolvent  Oaardian.  —  A  guardian  who  is  insolvent,  or  from  whom 
no  recovery  can  be  had,  is  not  a  necessary  party  to  proceedings 
brought  against  the  sureties.  * 

Personal  Bepresentatives  of  Insolvent  Guardian.  —  Nor  need  the  personal 
representatives  of  a  deceased  guardian,  whose  estate  is  insolvent, 
be  made  parties  to  a  proceeding  to  enforce  the  liability  of  his 
sureties,*  or  in  certain  cases,  as  when  the  bond  is  joint  and  sev- 
eral, the  suit  may  be  prosecuted  against  his  sureties  alone.* 

6.  Declaration  and  Complaint  —  a.  In  General.  —  The  bill, 
declaration,  or  complaint,  in  a  suit  on  a  guardian's  bond,  should 
contain  in  succinct  and  appropriate  language  all  the  averments 
necessary  to  authorize  recovery.* 


were  not  necessary  or  proper  parties  to 
a  bill  against  the  guardian  and  the  last 
set  of  sureties.  Sayers  v.  Cassell,  23 
Gratt.  (Va.)  525. 

1.  Betum  of  Ezecntion  against  Oaard- 
ian Nulla  Bona.  —  Where  a  ward,  after 
the  distribution  of  the  estate  of  a  de- 
ceased surety,  obtains  a  decree  against 
the  guardian,  upon  which  execution  is 
issued  and  returned  nulla  bona,  a  court 
of  equity  will  entertain  jurisdiction  of 
a  bill  against  the  representatives  of  the 
deceased.  Moore  v.  Wallis,  18  Ala. 
458. 

StifB.ciency  of  Bill  on  Several  Bonds.  — 
Where  a  bill  filed  by  a  ward  against  a 
guardian  who  had  given  several  bonds 
with  different  sureties,  and  against  the 
sureties,  charged  the  guardian  with  a 
devastavit,  and  a  discovery  was  prayed 
of  the  amount  of  the  devastavit,  and 
the  time  when  it  occurred,  that  the 
sureties  might  be  charged  according  to 
their  respective  liability,  and  a  further 
charge  was  made  that  the  guardian 
was  insolvent,  or,  if  not  wholly  insolv- 
ent, that  his  means  were  limited  in 
amount  greatly  below  the  amount  due, 
and  that  much  the  larger  portion,  if  not 
all,  of  said  recovery  would  have  to  be 
paid  by  the  sureties,  it  was  held  that 
the  bill  was  not  demurrable.  Mc- 
Dougald  V.  Maddox,  32  Ga.  63. 

Necessity  of  Allegation  of  Insolvency  of 
Oaardian.  —  An  allegation  that  the 
guardian  is  insolvent  is  unnecessary 
in  a  suit  on  the  bond  against  the  sure- 
ties.    Trippe  v.  State,  46  Md.  512. 

2.  Jones  v.  Knox,  46  Ala.  53;  Fulg- 
ham  V.  Herstein,  77  Ala.  496;  ^pivey 
V.  Jenkins,  i  Ired.  Eq.  (N.'Car.)  126. 

8.  State  V.  Slevin,  93  Mo.  253. 

Necessity  of  Making  Oaardian  Party.  — 
In  an  action  on  a  joint  and  several 
bond,  the  failure  to.  serve  the  guardian 


with  process  will  not  defeat  the  right 
to  recover  against  the  sureties.  Peelle 
V.  State,  118  Ind.  512. 

In  Colorado,  under  a  statute  providing 
that  suit  may  be  brought  on  a  guard- 
ian's bond  against  all  or  any  one  or 
more  of  the  obligors  from  time  to  time, 
an  action  may  be  brought  against  the 
sureties  without  making  a  guardian  a 
party.  Gebhard  v.  Smith,  i  Colo.  App. 
342. 

A  Surety  Who  Is  Beyond  the  Jurisdiction 
need  not  be  made  a  party.  Spivey  zi. 
Jenkins,  i  Ired.  Eq.  (N.  Car.)  126. 

4.  Failure  to  Aver  Majority  of  Ward.  — 
In  a  suit  on  a  guardian's  bond,  the  fail- 
ure to  aver  that  the  ward  had  arrived 
at  age,  if  not  put  in  issue,  is  not  a  good 
ground  for  objection  on  motion  in 
arrest  of  judgment.  Trippe  v.  State, 
46  Md.  512. 

Exhaustion  of  Remedies  on  Former  Bond 

—  Insolvency  of  Sureties.  —  A  complaint 
against  a  guardian  and  his  sureties 
upon  their  bond  need  not  show  that  the 
remedies  upon  a  bond  given  by  a 
former  guardian  were  exhausted  or  that 
the  sureties  thereon  were  worthless. 
Shook  V.  State,  53  Ind.  403. 

Allegations  of  Fraud.  —  If  the  allega- 
tions in  a  declaration  on  a  guardian's 
bond,  though  not  technically  and  pre- 
cisely drawn,  make  out  a  case  of  cor- 
rupt fraud,  the  remedy  is  by  special 
demurrer  so  that  the  complainant  may 
be  afforded  an  opportunity  to  make 
them  more  precise.  Ordinary  v.  Smith, 
55  Ga.  15. 

Joinder  of  Action  to  Set  Aside  Report. 

—  In  a  suit  on  a  guardian's  bond  a 
ward  may  join  an  action  to  set  aside  an 
order  approving  the  final  report  of  a 
guardian  and  discharging  him  from  the 
trust.     State  v.  Peckham,  136  Ind.  198. 

Prayer  for  Belief.  —  Demands     upon 
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b.  Appointment  of  Guardian.  —  From  the  fact  of  the  giving 
of  the  bond,  it  does  not  seem  necessary  that  the  due  appointment 
of  the  guardian  should  be  alleged,  as  against  him  at  least.* 

c.  Identification  of  Bond.  —  The  pleadings  should  suffi- 
ciently identify  the  bond  upon  which  the  cause  of  action  is  alleged 
to  have  arisen.* 

Filing  Cop7  of  Bond.  —  In  some  jurisdictions  the  bond  itself,  or  a 
copy  thereof,  is  required  to  be  filed.' 


guardians'  bonds  should  be  for  the 
penalty  of  the  bond  to  be  discharged 
upon  the  payment  of  the  amount  of 
damages  assessed,  with  interest  al- 
lowed from  the  first  day  of  the  term 
at  which  the  demand  was  rendered. 
Anthony  v.  Estes,  lor  N.  Car.  541. 

1,  Lum  V.  Springer,  24  Miss.  479. 
Becital  of  Appointment  in  Bond.  —  In 

a  suit  on  a  guardian's  bond  containing 
a  recital  of  the  appointment  of  the 
guardian  by  the  proper  authority,  the 
obligors  cannot  question  the  validity 
of  the  appointment.  Shroyer  v.  Rich- 
mond, 16  Ohio  St.  455. 

Qualification  and  Approval.  —  A  com- 
plaint alleging  the  appointment  of  a 
guardian  sufficiently  alleges  qualifica- 
tion by  giving  bond  and  the  approval 
thereof  where  such  qualification  and 
approval  are  conditions  precedent  to 
the  appointment.  Schoenleber  v.  Burk- 
hardt,  (Wis.  1896)  69  N.  W.  Rep.  343. 

2,  Suggestion  of  Defects  in  Form  of 
Bond.  —  Where  defects  of  form  and  re- 
cital taken  in  connection  with  the  al- 
leged purpose  for  which  the  guardian's 
bond  was  executed  are  apparent  on  the 
face  of  the  instrument  a  particular  sug- 
gestion of  the  defects  in  the  complaint 
is  unnecessary.  Fee  v.  State,  74  Ind. 
66. 

Supplying  Formal  Defects  in  Bond.  —  A 
complaint  which,  by  its  allegations, 
seeks  to  supply  mere  formal  defects  in 
the  guardian's  bond,  and  which  con- 
tains a  cause  of  action,  is  not  demur- 
rable.    Cogswell  V.  State,  65  Ind.  i. 

Mistake  of  Fact.  —  A  complaint  in  an 
action  on  the  bond  of  a  guardian,  which 
proceeds  upon  the  theory  that  there  is 
a  mistake  in  the  bond,  is  not  good  un- 
less it  show  a  mistake  of  fact.  State  v. 
Britton,  102  Ind.  214. 

Sufficiency  of  Identification.  —  A  dec- 
laration upon  a  guardian's  bond  de- 
scribed the  defendant  as  the  guardian 
of  L.  C.  and  made  reference  to  the 
record  of  the  bond.  The  bond  offered 
in  evidence  stated  the  name  of  the  ward 
as  E.  C,  and  it  further  appeared  that 


the  full  name  of  the  ward  was  E.  L.  C, 
and  that  the  bond  offered  in  evidence 
was  the  one  of  record;  and  it  was  held 
that  the  reference  to  the  record  suffi- 
ciently identified  the  bond  upon  which 
suit  was  brought,  and  that  naming  the 
ward  L.  C.  could  be  treated  as  a  mere 
clerical  error  amendable  on  the  trial 
as  of  course.  Landon  v.  Comet,  62 
Mich.  80. 

8.  Trippe  v.  State,  46  Md.  512. 

Failure  to  Make  Bond  an  Exhibit.  —  A 
complaint  in  an  action  on  the  bond  of 
an  habitual  drunkard  is  demurrable, 
when  no  copy  of  the  bond  alleged  to 
have  been  filed  with  the  complaint  is 
to  be  found  in  the  record,  and  it  does 
not  appear  that  the  bond  was  ever 
made  an  exhibit.  Miller  v.  State,  63 
Ind.  219. 

Variance  between  Complaint  and  Copy 
of  Bond — Instances.  —  Where  there  is 
a  variance  in  a  complaint  on  a  guard- 
ian's bond,  from  a  copy  of  the  bond  filed 
therewith  and  referred  to,  the  copy 
will   prevail.     Cotton  v.  State,  64  Ind. 

573- 

In  an  action  on  a  guardian's  bond 
the  complaint  alleged  the  appointment 
of  the  guardian  by  one  court,  while  the 
copy  of  the  bond  filed  with  the  clerk 
cited  the  appointment  by  another  clerk, 
and  it  was  held  that  there  was  a  mere 
immaterial  informality.  Stroup  v. 
State,  70  Ind.  495. 

Where  a  variance  exists  between  the 
description  of  a  bond  sued  on  in  the 
complaint  and  the  copy  of  the  bond 
filed  therewith,  the  copy  will  be  pre- 
sumed to  be  right  until  the  contrary  is 
shown.     Hurlburti/.  State,  71  Ind.  154. 

Where  an  averment  in  the  complaint 
is  that  the  guardian  was  appointed  by 
the  court  upon  petition,  and  the  exhibit 
simply  shows  that  the  bond  was  ap- 
proved by  the  clerk,  conceding  an  irreg- 
ularity, the  beneficiaries  in  the  bond 
are  protected  by  statute.  Peelle  v.  State, 
118  Ind.  512. 

Bond  Not  under  Control  of  Plaintiff.  — 
Suit   upon    a   guardian's    bond    is    not 
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d.  Execution  and  Delivery.  —  The  execution  of  the  bond 
and  its  delivery  to  the  proper  person  or  officer  should  be  set  out 
by  proper  averments.* 

e.  Breach  of  Conditions  —  (i)  hi  General.  —  The  breach  of 
the  condition  or  conditions  of  the  bond  upon  which  the  action 
is  predicated  should  be  alleged  with  particularit5^* 

(2)  Assignment  of  Several  Breaches.  - —  And  where  several 
breaches  are  relied  on,  each  should  be  assigned  separately.' 


within  a  statutory  provision  that  a  cer- 
tified copy  of  a  bond  sued  on  shall  be 
filed  in  the  court  wherein  the  suit  was 
pending,  where  it  appears  that  the  bond 
is  not  in  the  possession  or  under  the 
control  of  the  plaintiff,  but  is  on  file  in 
the  probate  court.  State  v.  Engelke,  6 
Mo.  App.  356. 

1.  Execution  of  Bond  by  Sureties.  —  An 
averment  that  the  guardian  "  executed 
his  bond,"  without  any  other  showing 
or  suggestion  that  the  sureties  joined 
in  the  execution,  except  that  the  names 
in  the  copy  of  the  bond  filed  with  the 
complaint  were  identical  with  those  of 
the  defendants,  and  that  the  names  sub- 
scribed were  also  identical  or  differed 
only  in  abbreviation  of  the  Christian 
names,  was  held  insufficient  to  show 
liability  on  the  part  of  the  sureties. 
Fee  V.  State,  74  Ind.  66. 

Action  against  Representative  of  De- 
ceased Surety. —  In  a  declaration  in  an 
action  on  a  bond  against  the  repre- 
sentative of  a  deceased  surety  the  fail- 
ure to  allege  that  the  surety  was  alive 
at  the  time  the  instrument  was  exe- 
cuted is  a  ground  for  a  special  demur- 
rer.    Com.  V.  Pray,  i  Phila.  (Pa.)  58. 

Allegation  of  Delivery. —  An  allegation 
of  execution  is  a  sufficient  allegation 
of  delivery.  Shook  v.  State,  53  Ind. 
406. 

2.  Com.  V.  Pray,  i  Phila.  (Pa.)  58; 
McKinnon  v.  McKinnon,  81  N.  Car. 
201.  And  see,  in  general,  article  Bonds, 
vol.  3,  p.  652. 

In  assigning  breaches  on  a  guardian's 
bond,  it  is  sufficient  to  lay  them  in  the 
negative  of  the  words  of  the  covenant. 
Justices  V.  Willis,  3  Yerg.  (Tenn.)  461. 
An  allegation  of  a  breach  of  a  guard- 
ian's bond  "  that  the  guardian  failed  to 
discharge  his  duty  according  to  law  " 
is  too  general;  it  should  be  shown  in 
what  the  failure  consisted.  Burrus  v. 
Thomas,  13  Smed.  &  M.  (Miss.)  459. 

Setting  Out  Bond.  —  A  petition  which 
avers  that  a  guardian  executed  bonds 
with  surety,  and  sets  out  a  copy  of  the 
bond  as  a  part  of  the  petition,  is  suffi- 


cient, and  a  specific  averment  setting 
forth  the  covenant  upon  which  the 
breach  is  assigned  is  unnecessary. 
Clement  v.  Hughes,  (Ky.  1891)  16  S. 
W.  Rep.  358. 

In  Harrington  v.  Cole,  3  McCord  L. 
(S.  Car.)  509,  the  court  stated  that  what 
was  said  in  Anderson  v.  Maddox,  3 
McCord  L.  (S.  Car.)  237,  that  if  the 
plaintiff  in  an  action  on  a  guardian's 
bond  sets  out  the  condition  of  the  bond 
in  his  declaration  and  assigns  a  specific 
breach  so  that  it  shall  appear  to  the 
court  that  no  inquiry  into  the  settle- 
ment of  the  defendant's  account  will 
be  necessary,  an  action  might  be 
brought  in  a  court  of  law,  was  an  erro- 
neous impression  thrown  out  by  the 
court,  as  the  plaintiff  cannot  by  the  man- 
ner of  assigning  the  breach  restrict  the 
defendant  in  the  nature  of  his  defense. 

3.  See,  in  general,  article  Bonds, 
vol.  3,  p.  659. 

Failure  to  Specify  Breach  Relied  On.  —  A 
declaration  on  the  bond  of  a  guardian 
which  alleges  several  distinct  breaches 
of  the  condition  of  the  bond,  and  then 
avers  that  "  by  reason  of  the  said 
breach,"  but  fails  to  distinctly  show 
upon  which  breach  the  plaintiff  relies, 
is  bad.     Com.  v.  Pray,  i  Phila.  (Pa.)  58. 

Separate  Breaches  as  Distinct  Causes  of 
Action.  —  In  an  action  on  a  guardian's 
bond,  where  several  breaches  are 
assigned,  each  breach  so  assigned,  taken 
in  connection  with  the  introductory 
averments  in  the  complaint,  is  to  be  re- 
garded, for  the  purpose  of  forming  the 
issues  to  be  tried,  as  a  separate  para- 
graph of  the  complaint  and  as  consti- 
tuting a  distinct  cause  of  action.  State 
V.  Roche,  94  Ind.  372. 

Allegation  of  Failure  to  File  Inventory 
or  to  Account.  —  A  complaint  that  a 
guardian  has  not  filed  an  inventory  of 
the  property  and  estate  of  the  minor, 
and  which  avers  the  receipt  by  the 
guardian  of  a  sum  of  money  some  eight 
years  prior,  improperly  pleads  several 
breaches  by  one  assignment  and  is  bad, 
where  by  statute  the  guardian   is  re- 
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(3)  Failure  to  Account.  —  Where  the  breach  upon  which  the 
recovery  is  sought  is  the  failure  of  the  guardian  to  duly  account, 
the  facts  relative  to  the  dereliction  of  duty  should  be  sufficiently 
averred.* 

(4)  Failure  to  Pay  Over.  —  The  failure  of  the  guardian  to  pay 
over  as  ordered  or  directed,  where  this  is  counted  on,  should  also 
be  sufficiently  averred.* 


quired  to  account  yearly.     Ordinary  v. 
Hopler,  (N.  J.  1896)  36  Atl.  Rep.  769. 

Failnre  to  Perform  Duty  or  Deliver  Up 
Property.  —  A  declaration  in  an  action 
on  a  guardian's  bond,  which  alleges  two 
breaches,  first  for  failure  to  deliver  up 
the  property  to  the  court  agreeably  to 
the  decree  of  the  orphans'  court,  and 
second  for  a  failure  to  faithfully  per- 
form in  all  respects  the  duties  of  guard- 
ian, etc.,  is  bad  on  special  demurrer. 
Com.  V.  Pray,  i  Phila.  (Pa.)  58. 

Demurrer  to  Entire  Complaint  —  Ctood 
Assignment  as  to  One  Breach.  —  Where  in 
a  suit  upon  a  guardian's  bond  several 
breaches  are  assigned,  if  demurrer  is 
made  to  the  whole  complaint,  the  com- 
plaint is  good  if  one  of  the  breaches  is 
sustained.  Colburn  v.  State,  47  Ind.  310. 

1.  Final  Settlement.  —  A  breach  can- 
not be  assigned  on  a  guardian's  bond 
to  the  effect  that  he  has  not  paid  over 
the  estate  to  the  infant,  he  having 
arrived  at  age,  without  showing  a  bal- 
ance struck  on  final  settlement  in  the 
orphans'  court.  Ordinary  v.  Heishon, 
42  N.  J.  L.  15. 

Action  for  Conversion.  —  In  an  action  ' 
against  the  sureties  for  a  conversion  of 
the  estate  of  the  ward  by  the  guardian 
and  a  failure  to  account  therefor,  a  final 
settlement  in  the  appointing  court  need 
not  be  averred  nor  proven.  Robb  v. 
Perry,  35  Fed.  Rep.  102. 

Receipt  of  Assets  by  Guardian.  —  Since 
a  guardian  is  not  required  to  account 
until  it  is  shown  that  assets  have  come 
into  his  hands,  a  complaint  which  fails 
to  show  the  receipt  of  assets  is  insufii 
cient  to  show  a  breach.  Ordinary  v. 
Hopler,  (N.  J.  1896)  36  Atl.  Rep.  769. 

Sufficiency  of  Averment.  —  An  aver- 
ment that  a  guardian  has  been  removed 
and  has  not  accounted  to  his  wards  nor 
to  either  of  them  for  moneys  which 
came  into  his  hands  is  a  sufficient  aver- 
ment of  a  breach  of  the  bond  in  the 
action  brought  by  one  of  the  wards. 
Moody  V.  State.  84  Ind.  433. 

Failure  to  Account  for  Unpaid  Note.  — 
A  complaint  against  a  guardian  by  his 
ward,  for  failure  to  account  for  an  un- 
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paid  note,  must  contain  an  allegation  of 
negligence  or  some  other  allegation 
which  will  show  him  to  be  responsible. 
Sanders  v.  State,  49  Ind.  228. 

2.  An  averment  of  the  nonpayment 
of  money  due  the  ward  is  a  substantial 
allegation  of  a  breach  of  the  bond. 
Trippe  v.  State,  46  Md.  512. 

An  allegation,  in  a  declaration  on  a 
guardian's  bond,  that  the  accounts  of 
the  guardian  were  settled,  and  that  he 
failed,  neglected,  and  refused  to  pay 
over  the  amount  found  due,  sufficiently 
assigns  a  breach  of  the  condition  that 
the  guardian  shall  faithfully  discharge 
the  office  and  trusts  imposed  upon  him 
according  to  law.  People  v.  Seelye, 
146  111.  189. 

Order  to  Pay  Over.  —  In  an  action 
against  sureties  on  a  guardian's  bond, 
conditioned  in  the  language  of  the  stat- 
ute that  the  guardian  would  discharge 
his  office  according  to  law,  and  that  he 
would  account  as  he  might  be  required 
by  said  court  and  would  comply  with 
all  the  orders  of  said  court  and  render 
and  pay  all  moneys,  goods,  etc.,  to  the 
minors,  or  any  subsequent  guardian, 
a  complaint  alleging  that  the  guardian 
did  not  faithfully  discharge  his  trust 
according  to  law,  that  he  did  not  ren- 
der fair  accounts,  and  that  he  had  failed 
to  account  for  certain  lands,  was  held 
sufficient;  and  an  allegation  that  the 
court  had  ordered  an  account,  and  that 
the  money  should  be  paid  over  to  the 
minors  or  their  successor,  and  that  he 
had  disobeyed  such  orders,  was  held  un-  • 
necessary.  Gebhard  v.  Smith,  i  Colo. 
App.  342. 

Sufficiency  of  Allegation  —  Instance.  — 
An  allegation  in  a  complaint  against 
sureties,  that  the  final  account  of  the 
guardian  has  been  settled  and  the 
amount  due  to  the  ward  determined, 
that  an  order  for  its  payment  has  been 
entered,  and  that  the  guardian  has 
neglected  or  refused  to  comply  with 
the  order,  is  sufficient  to  authorize  a 
suit.  Schoenleber  v.  Burkhardt,  (Wis. 
l80)  69  N.  W.  Rep.  343.  Following 
Holden  v.  Curry,  85  Wis.  512. 
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(5)  Demand  of  Payment.  —  Where  a  demand  is  necessary,  it 
should  be  alleged  that  such  demand  was  duly  made  and  not  com- 
plied with  prior  to  the  commencement  of  the  suit,* 

(6)  Conversion  of  Assets.  —  And  if  a  conversion  of  assets  belong- 
ing to  the  ward  is  charged  against  the  guardian,  the  facts  relative 
thereto  should  be  specifically  averred.* 


Oroonds  for  Making  Order.  —  The  alle- 
gation need  not  set  out  all  the  grounds 
and  reasons  for  the  making  of  the 
order,  nor  the  facts  which  justify  it. 
U.  S.  V.  Nicholls,  4  Cranch  (C.  C.)  191. 

Nonpajrment  by  Administrator. — Where 
there  was  no  demurrer  to  the  complaint 
and  the  cause  was  tried  upon  the 
theory  that  the  complaint  made  a  case 
against  the  administrators  of  the  de- 
ceased guardian  for  the  amount  of 
money  in  the  hands  of  the  latter  at  the 
time  of  his  death,  the  judgment  should 
not  be  reversed  for  the  want  of  an  aver- 
ment of  nonpayment  by  the  adminis- 
trators at  the  guardian's  death,  but,  as 
that  averment  might  have  been  added 
by  an  amendment  to  the  complaint  to 
conform  to  the  proof,  the  appellate 
court  will  regard  it  as  having  been 
made  below.  Buchanan  v.  State,  106 
Ind.  251. 

Pleading  Compliance  with  Order  —  Ac- 
counting as  Material  Issue.  —  In  Wann 
V.  People,  57  111.  202,  the  declaration 
on  a  guardian's  bond  averred  the  re- 
moval of  the  guardian,  the  appointment 
of  his  successor,  an  order  of  the  pro- 
bate court  directing  the  defendant  to 
pay  over  to  his  successor,  and  a  failure 
to  comply  with  the  order,  and  the  an- 
swer set  up  compliance  with  the  order 
by  payment  over  to  the  successor;  and 
it  was  held  that  under  the  issue  thus 
raised  it  was  immaterial  whether  the 
guardian  had  finally  accounted  with 
the  court  or  not. 

Appointment  of  New  Onardian.  —  An 
f  averment  of  the  nonpayment  of  assets 
to  a  new  guardian  is  bad  where  there 
is  no  showing  as  to  the  appointment  of 
a  new  guardian.  Ordinary  v.  Hopler, 
(N.  J.  1896)  36  Atl.  Rep.  769. 

1.  A  complaint  on  the  bond  of  a 
guardian  which  alleges  a  breach  thereof 
need  not  show  that  the  demand  was 
made  before  suit.  Shook  v.  State,  53 
Ind.  403. 

To  sustain  a  suit  by  a  new  guardian 
on  a  breach  of  the  bond  of  the  former 
guardian,  in  not  paying  over  or  deliver- 
ing the  property  of  the  ward  to  the 
plaintiff,  a  demand  should  be  alleged 


and  proved.  Inferior  Ct.  r.  Cherry,  14 
Ga.  594. 

Termination  of  Guardianship.  —  Where 
a  demand  and  default  in  payment  are 
alleged,  the  failure  to  aver  that  the 
ward  had  attained  majority  before  suit 
brought  on  the  bond  is  immaterial. 
Trippe  v.  State,  46  Md.  512. 

Betum  of  Execution  Unsatisfied.  —  An 
averment  in  the  complaint  upon  a  judg- 
ment against  a  foreign  guardian,  that 
execution  was  issued  and  returned  un- 
satisfied, sufficiently  shows  a  demand 
upon  the  guardian  where  the  judgment 
by  its  terms  requires  the  latter  to  pay  a 
certain  sum  on  demand,  and  a  demand 
upon  the  sureties  of  the  guardian  is 
unnecessary.  Vincent  v.  Starks,  45 
Wis.  458. 

2.  Allegations  of  Conversion.  —  A  com- 
plaint by  a  ward  predicated  on  the  bond 
of  the  guardian  which  was  conditioned 
to  secure  the  faithful  discharge  of  the 
duties  of  the  latter  and  to  account  for 
all  moneys  that  might  arise  from  the 
sale  of  certain  lands  of  the  ward,  under 
an  order  of  court  which  alleges  that  the 
guardian  converted  the  money  received 
by  him  on  the  sale  of  the  land  to  his 
own  use,  is  sufficient,  an  allegation  as 
to  how  or  in  what  manner  the  money 
was  converted  being  unnecessary. 
Shook  V.  State,  53  Ind.  403. 

In  Kidwell  v.  State,  45  Ind.  27, 
which  was  an  action  on  the  bond  of  a 
guardian,  it  was  alleged  that  on  a  cer- 
tain date  three  promissory  notes  had 
come  into  the  hands  of  the  guardian, 
and  their  value  was  set  out,  but  there 
was  no  allegation  as  to  when  the  notes 
would  become  due;  and  it  was  held 
that  the  allegation  was  insufficient  to 
show  a  breach  of  the  bond  by  a  conver- 
sion of  the  assets  of  the  ward. 

A  declaration  on  a  bond  given  in 
Illinois  prior  to  1874,  alleging  that  the 
guardian  failed  to  render  a  full  account 
when  directed  to  do  so,  and  that  on 
a  certain  day  thereafter,  being  the  time 
at  which  the  ward  attained  his  major- 
ity, he  was  entitled  to  receive  a  certain 
sum  from  the  guardian,  but  that  the 
guardian    converted   the  same   to   his 
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/.  Leave  TO  Sue. — Where  permission  to  institute  proceed- 
ings on  the  bond  is  not  a  condition  precedent,  there  need  be  no 
averment  that  prosecution  was  sanctioned  by  the  court ;  but 
otherwise  if  permission  to  sue  is  necessary,* 

7.  Plea  or  Answer  —  a.  In  General. — Various  matters  of 
defense  which  are  available  in  an  action  on  the  bond  may  be 
properly  presented  by  plea  or  answer,  and  an  issue  raised  thereon.*^ 

b.  Nonjoinder  of  Plaintiffs. —  Thus  the  failure  to  make  the 
proper  parties  plaintiffs  may  be  taken  advantage  of  by  answer.' 


own  use  and  failed  to  pay  it  over,  is 
sufficient  against  the  surety.  Winslow 
V.  Walrath,  117  111.  152. 

Where  the  statute  of  a  foreign  state 
provides  for  the  prosecution  of  a  guard- 
ian's bond,  on  the  return  unsatisfied 
of  an  execution  issued  by  a  surrogate's 
court,  it  is  sufficient  in  an  action  against 
the  sureties  on  the  bond  conditioned 
for  the  faithful  performance  by  the 
guardian  of  his  duties,  etc.,  that  the 
judgment  was  rendered  and  that  ex- 
ecution issued  thereon  was  returned 
unsatisfied,  without  averring  the  facts 
as  to  the  conversion  of  the  estate  of  the 
ward  for  which  the  judgment  was  ren- 
dered.    Vincent  v.  Starks,  45  Wis.  458. 

Wher*  SeTenl  Wards  Bring  Suit  for  a 
breach  of  the  bond  of  their  guardian, 
an  allegation  of  conversion  by  the 
guardian  of  moneys  belonging  jointly 
to  the  plaintiffs  and  of  the  conversion 
of  personal  property  belonging  to  one 
of  the  plaintiffs,  is  not  a  misjoinder  of 
causes  of  action.  Bond  v.  Dillard,  50 
Tex.  302. 

1.  Hantzch  v.  Massolt,  61  Minn.  361. 
Sufficiency  of  Allegation  of  Leave  to  Sue. 

—  An  allegation  that"  the  bond  was  at 

the  April  term  of  said ,  on,  etc., 

at,  etc.,  declared  by  said  court  forfeited 
and  ordered  to  be  put  in  suit,"  was 
held  sufficient  to  show  an  order  of  the 
probate  court  to  put  the  bond  in  suit. 
Burrus  v.  Thomas,  13  SmAd.  &  M. 
(Miss.)  459. 

Allegation  as  Sorplusage.  —  A  declara- 
tion is  not  faulty  for  alleging  that  the 
action  was  authorized  by  the  judge  of 
probate,  when  it  is  immaterial  whether 
he  assented  to  the  action  or  not,  and  the 
over-averment  may  be  disregarded  or 
stricken  out.  McFadden  v.  Hewett,  78 
Me.  24. 

2.  The  same  defense  which  may  be 
made  to  an  action  at  law  or  a  suit  in 
equity  brought  in  the  name  of  the  ward 
himself  against  the  guardian  is  good 
in  an  action  brought  on  the  bond. 
State  V.  Gordon,  8  Ired.  L.  (N.  Car.)  179. 


Nonage  of  Ward.  —  In  an  action  in  the 
name  of  the  state,  the  obligee  in  a 
guardian's  bond,  the  nonage  of  the 
cestui  que  use,  the  ward,  who  was  more 
than  sixteen,  is  no  defense,  and  does 
not  form  the  fit  subject  of  a  plea. 
Fridge  v.  State,  3  Gill.  &  J.  (Md.)  103. 

Pleas  of  Non  Est  Factum  and  Nil  Debet. 

—  In  an  action  of  debt  on  a  guardian's 
bond,  issue  was  accepted  by  plaintiff 
upon  non  est  factum  and  nil  debet  by 
the  defendant,  and  it  was  held  that  as 
no  other  form  of  the  pleading  would 
entitle  the  plaintiff  to  recover  without 
proving  the  affirmative  on  these  issues, 
all  other  pleas  and  replications  were 
useless  verbiage.  Ryan  v.  People,  62 
111.  App.  355. 

Plea  of  Surety.  —  A  surety  cannot 
plead  that  when  he  signed  the  bond  the 
name  of  another  appeared  in  the  body 
of  the  instrument,  and  that  he  supposed 
and  understood  that  such  party  would 
also  sign.  Barnes  v.  Lewis,  73  N.  Car. 
138. 

Plea  of  No  Damage.  —  A  plea  to  a  dec- 
laration on  a  guardian's  bond  assign- 
ing as  a  breach  mismanagement  and 
failure  to  pay  over,  that  the  plaintiff 
"  had  not  in  any  wise  been  damaged 
by  reason  of  any  matter,  clause,  or 
thing  in  the  said  condition,"  is  bad. 
Com.  V.  Preston,  5  T.  B.  Mon.  (Ky.) 
584- 

Denying  Appointment  of  New  Ooardian. 

—  In  an  action  by  the  alleged  successor 
of  a  guardian,  against  the  surety  of  the 
former  guardian,  the  fact  that  plaintiff 
is  not  the  guardian  of  the  person  for 
whom  the  suit  is  brought  may  be  set 
up  as  a  defense.  Shroyer  v.  Richmond, 
16  Ohio  St.  455. 

3.  Mode  of  Objection.  —  In  Clancey  v. 
Dickey,  2  Hawks  (N.  Car.)  497,  a 
guardian's  bond  was  made  payable  to 
three  of  the  justices  by  name  "  and  the 
rest  of  the  justices  of  the  court  of  pleas 
and  quarter  sessions  for  the  county," 
etc.,  and  in  a  suit  on  the  bond,  brought 
in  the  name  of  the  three  justices  who 
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c.  Denial  of  Breach  —  Generally  or  specially.  —  Where  specific 
breaches  are  assigned,  the  denial  should  be  specific,  and  not 
general,  and  should  be  confined  to  the  assignment.* 

Several  Breaches.  —  And  where  the  assignment  is  of  more  than  one 
breach,  the  plea  or  answer  must  meet  all  the  breaches  so  assigned.* 

d.  Performance. — Where  it  is  sought  to  defend  upon  the 
ground  of  performance  by  the  guardian  of  the  obligations  and 
duties  imposed  upon  him  by  the  trust,  the  facts  should  be  shown 
by  appropriate  allegations ;  ^  as  where  payment  is  relied  on  as  a 
defense.* 


were  named,  it  was  held  that  the  non- 
joinder of  the  other  obligees  as  plain- 
tiffs would  be  fatal  on  demurrer,  on 
motion  in  arrest  or  in  error,  if  the  de- 
fect appeared  on  the  face  of  the  pro- 
ceedings, but  that  as  it  did  not,  it  could 
be  ta'ken  advantage  of  only  by  plea  in 
abatement  or  as  ground  of  nonsuit  on 
the  trial  upon  the  plea  of  non  est  factum. 

Necessity  of  Showing  that  Plaintiff  Not 
Joined  Is  Alive.  —  An  answer  setting  up 
nonjoinder  of  parties  plaintiff,  which 
fails  to  show  that  the  omitted  party  or 
parties  were  alive  when  the  petition 
was  filed,  is  insufficient.  Deegan  v. 
Deegan,  (Nev.  1894)  37  Pac.  Rep.  360. 

1.  Com.  V.  Miller,  5  T.  B.  Mon. 
(Ky.)  205.  See  in  general  article 
Bonds,  vol.  3,  p.  662. 

Failure  to  Answer  Fartictilar  Breach.  — 
Where,  among  other  breaches  of  the 
bond  of  a  guardian,  it  is  alleged  that 
the  guardian  failed  to  render  an  ac- 
count as  required  by  statute,  an  answer 
to  other  portions  of  the  complaint 
which  fails  to  deny  the  particular 
breach  alleged  is  insufl5cient.  Eiceman 
V.  State,  75  Ind.  46. 

Sufficiency  of  Flea  to  Specific  Breaches.  — 
A  plea  to  a  declaration  on  a  guardian's 
bond  which  assigns  specific  breaches 
thereof,  that  the  defendant  was  not 
guilty  of  the  breaches  of  his  duty  as 
alleged  in  the  declaration,  is  bad  be- 
cause too  general.  Cottingham  v.  State, 
7  Blackf.  (Ind.)  405. 

(General  Denial.  —  In  an  action  on  the 
bond  of  a  guardian,  under  a  general 
denial,  the  guardian  may  show  an 
application  of  the  ward's  estate  in  obe- 
dience to  the  orders  of  the  court.  State 
V.  Wheeler,  127  Ind.  451. 

Sustaining  Demurrer  to  Unnecessary 
Allegation  —  Harmless  Error.  —  The  fact 
that  a  demurrer  was  sustained  to  a 
paragraph  of  an  answer  is  harmless 
error,  when  proof  of  the  allegation  de- 
murred to  would  be  admissible  under 


a  general  denial  which  was  likewise 
interposed.  Harness  z.  State,  143  Ind. 
420. 

The  action  of  the  court  in  errone- 
ously sustaining  a  demurrer  to  a  spe- 
cial defense  to  an  action  on  a  guard- 
ian's bond,  interposed  under  a  statute 
allowing  such  a  defense  to  be  tested  by 
demurrer,  is  not  rendered  harmless  be- 
cause the  defense  might  have  been 
proved  without  special  plea.  Castet- 
ter  V.  State,  112  Ind.  445. 

2.  Bonham  v.  People,  102  III.  434. 

A  plea  to  a  declaration  on  a  guard- 
ian's bond  assigning  specific  breaches 
of  the  latter,  which  professes  to  answer 
the  whole  declaration,  but  which  in 
fact  answers  only  a  part,  is  bad.  Cot- 
tingham V.  State,  7   Blackf.  (Ind.)  405. 

3.  See  in  general  article  Bonds,  vol. 
3,  p.  662. 

In  Debt  on  a  guardian's  bond,  the 
general  plea  of  performance  is  good. 
Bailey  v.  Rogers,  i  Me.  186. 

Sufficiency  of  Answer  to  Specific  Breach. 
—  In  a  declaration  in  debt  on  a 
guardian's  bond  which  assigns  specific 
breaches  thereof,  a  plea  that  the  guard- 
ian truly  and  faithfully  discharged  the 
duties  and  trusts  of  his  guardianship, 
being  in  the  nature  of  a  plea  of  general 
performance  of  covenants,  is  inadmissi- 
ble, at  least  against  a  special  demurrer, 
as  an  answer  to  a  specific  breach. 
Cottingham  t^.State,  7  Blackf.  (Ind.)405. 

Sufficiency  of  Flea  in  Bar.  —  In  a  plea 
in  bar  to  a  suit  on  a  guardian's  bond, 
an  allegation  that  the  guardian  had 
exhibited  to  the  probate  court  and  had 
had  allowed  an  account  of  his  doings 
as  guardian,  and  had  accounted  for  a 
certain  note,  does  not  necessarily  imply 
that  the  probate  court  passed  upon  the 
negligence  of  the  guardian  by  which 
the  note  had  become  worthless.  Potter 
V.  Hiscox,  30  Conn.  508. 

4.  Sufficiency  of  Flea  of  Investment  of 
Moneys.  —  Where   a   declaration   on    a 
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e.  Attack  on  Appointment.  —  A  guardian  who  has  acted 
should  not  be  allowed  to  deny  the  validity  of  his  appointment, 
but  it  has  been  held  that  the  plea  is  available  to  the  sureties.* 

/.  Accounting  and  Settlement.  —  An  answer  that  the 
guardian  has  duly  accounted  and  that  there  has  been  a  final  set- 
tlement must  specifically  show  that  fact,  and  evidently,  in  addi- 
tion, must  show  payment  over.' 


guardian's  bond  averred  that  the 
guardian  had  failed  to  pay  over  cer- 
tain moneys  to  the  ward  after  the  lat- 
ter had  attained  his  majority,  it  was 
held  that  a  plea  that,  pursuant  to  the 
provisions  of  the  statute  and  the  faith- 
ful discharge  of  his  duty  as  guardian, 
the  defendant  loaned  the  money,  was 
insufficient  because  failing  to  show  that 
the  loan  was  authorized  by  the  probate 
court,  where  by  statute  describing  the 
duties  of  the  guardian  his  only  author- 
ity to  loan  the  money  of  his  ward  was 
under  an  order  and  by  direction  of  the 
court.  Cottingham  v.  State,  7  Blackf. 
(Ind.)  405. 

Application  of  Moneys  to  Education  and 
Maintenance  of  Ward.  —  Although  the 
proper  way  is  for  the  guardian  to  apply 
to  the  court  for  an  order  ditecting  the 
use  of  money  for  his  ward  for  his  edu- 
cation and  maintenance,  yet,  though 
he  fails  to  make  such  •application,  he 
may  when  sued  upon  his  bond  show  in 
defense  a  just  and  reasonable  applica- 
tion of  the  money  of  his  ward  to  that 
purpose.     Corbaley  v.  State,  81  Ind.  62. 

Imputation  of  Payments  —  Louisiana 
Boctrine.  —  The  surety  on  a  tutor's 
bond  cannot  require  that  payments 
made  by  the  latter  to  his  ward  shall  be 
imputed  to  the  amount  that  may  be  due 
upon  the  bond,  on  a  breach  of  its  con- 
ditions. The  doctrine  of  imputation  of 
payments  does  not  apply  to  such  a 
case.  Brown  v.  Roberts,  14  La.  Ann. 
256. 

Beceipt  by  Former  Ward  of  Personal 
Bond  of  Guardian.  —  In  a  suit  on  a 
guardian's  bond  it  appeared  that  there 
had  been  an  "accounting  and  settlement 
between  the  ward  and  the  guardian, 
and  that  the  latter  had  given  to  the 
ward  his  own  bond,  which  was  received 
in  satisfaction  of  the  balance  due  and  a 
receipt  of  such  balance  given.  It  was 
held  that  this  constituted  a  sufficient 
defense  to  an  action  on  the  bond  of  the 
guardian.  State  7'.  Cordon,  8  Ired.  L. 
(N.  Car.)  179. 

Burden  of  Proof.  —  Where  defendants 
plead  payment  in  an  action  on  a  guard- 


ian's bond,  the  burden  of  proof  is  upon 
them.     Baldridge  v.  State,  69  Ind.  166. 

1.  Alston  V.  Alston,  34  Ala.  15;  Cor- 
bitt  V.  Carroll,  50  Ala.  315;  Sebastian 
V.  Bryan,  21  Ark.  447;  Fox  v.  Minor, 
32  Cal.  117;  State  z'.  Mills,  82  Ind.  126; 
Shroyer  v.  Richmond,  16  Ohio  St.  455. 

Availability  of  Defense  to  Sureties.  — 
A  judgment  that  the  appointment  of  a 
guardian  was  a  nullity  is  available  to 
his  sureties  although  rendered  in  a  pro- 
ceeding to  which  they  were  not  par- 
ties.    Crum  V.  Wilson,  61  Miss.  233. 

Objection  as  Collateral  Attack.  —  I  n  an 
action  by  a  guardian  on  the  bond  of  a 
former  guardian  who  has  been  re- 
moved, an  objection  by  defendants 
that  the  court  had  no  jurisdiction  to 
remove  such  former  guardian,  and  ap- 
point plaintiff,  cannot  be  sustained, 
being  a  collateral  attack  on  the  judg- 
ment. Deegan  v.  Deegan.  (Nev.  1894) 
37  Pac.  Rep.  360. 

2.  Answer  of  No  Settlement  or  Order  to 
Pay  Over.  —  Under  a  statute  which  pro- 
vides that  whenever  the  condition  of  a 
bond  of  any  guardian  shall  be  violated 
suit  may  be  instituted  thereon  with- 
out first  establishing  the  liability  of 
the  principal  by  obtaining  judgment 
against  him  alone,  it  is  no  answer  to 
an  allegation  that  the  guardian  con- 
verted moneys  of  the  ward  to  his  own 
use  to  say  that  no  adjustment  was  ever 
had  of  the  accounts  of  the  guardian  by 
the  probate  court  and  that  the  guard- 
ian had  not  been  ordered  by  that  court 
to  pay  over  to  the  ward,  or  to  her  rep- 
resentative, or  had  never  been  cited  to 
appear  before  the  probate  court  and 
make  a  settlement  of  his  guardianship. 
Bonham  ?/.  People,  102  111.  434. 

Sufficiency  of  Cross-complaint  to  Im- 
peach Settlement.  —  In  an  action  at  law 
upon  a  guardian's  bond,  a  complaint 
in  a  cross  action  by  the  guardian  to 
impeach  the  judgment  on  final  settle- 
ment and  to  surcharge  and  falsify  his 
accounts  must  be  such  as  would  be 
maintainable  in  a  direct  action  in 
equity.  Brodrib  v.  Brodrib,  56  Cal. 
563. 
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g.  Statute  of  Limitations.  — Where  liability  is  sought  to 
be  avoided  because  of  the  operation  of  the  statute  of  limitations, 
the  time  when  the  right  to  sue  first  accrued  must  be  shown,  as 
well  as  all  other  matters  necessary  to  a  proper  presentation  of  the 
plea.* 

//.  Misconduct  of  Ward  —  Collusion.  —  Misappropriation 
by  the  guardian,  with  the  connivance  of  the  ward,  is  not  available 
as  a  defense  to  the  sureties.* 

/.  Set-off.  —  Ordinarily,  the  guardian  may  set  off  the  indebted- 
ness of  the  ward  for  sums  expended  by  him  on  behalf  of  the 
latter,  for  his  maintenance  and  education,  and  this  right  is  one  to 
which  the  sureties  are  also  entitled.' 


Answer  of  Adjudication  by  Intermediate 
Settlements.  —  An  answer  to  a  com- 
plaint on  a  guardian's  bond,  the  alle- 
gations of  which  charge  a  devastavit, 
that  intermediate  settlements  which 
covered  the  matters  in  issue  had  been 
made  by  the  guardian  and  had  been 
approved  prior  to  the  final  settlement, 
is  insufficient.  Bescher  v.  State,  63 
Ind.  302. 

1.  Sufficiency  of  Plea  —  Necessary  Aver- 
ment. —  Where,  by  the  statute  of  limi- 
tations, the  bar  begins  to  run  from  the 
time  when  the  breach  of  the  condition 
of  the  bond  occurred,  the  plea  of  the 
statute  should  aver  that  the  debt  or 
thing  in  action  was  of  the  number  of 
years  standing  prescribed  by  the  stat- 
ute, or  should  contain  averments  of 
equivalent  import.  Byrd  v.  State,  44 
Md.  492. 

A  plea  to  ari  action  on  a  guardian's 
bond  against  a  surety,  that  the  bond 
was  not  executed  at  any  time  within 
the  statutory  period  limited  for  actions 
on  such  instruments,  is  bad,  since  the 
limitation  does  not  run  from  the  date 
of  the  bond,  but  from  the  time  the 
cause  of  action  accrued  thereunder. 
Bonham  71,  People,  102  111.  434. 

Limitation  in  Equity.  —  Unless  some 
equitable  reason  exists  for  the  adop- 
tion of  a  different  period,  courts  of 
equity  in  considering  the  rights  of 
ward  and  surety  will  adopt  the  limita- 
tion fixed  by  statute.  Gillett  v.  Wiley, 
126  111.  310. 

Bequirement  on  Part  of  Surety  to  Set 
TTp  Statute.  —  A  surety  on  the  bond  of 
a  guardian  when  sued  by  the  ward  is 
not  bound  to  avail  himself  of  the  stat- 
ute of  limitations.  Jones  v.  Blanton, 
6  Ired.  Eq.  (N.  Car.)  115. 

Defense  Must  Be  One  Oood  Against 
Ward.  —  No  defense  to  the  merits  of 
the  case   can  prevail   unless  it  would 


constitute  a  defense  against  the  ward; 
hence,  in  an  action  by  the  state  for  the 
use  of  the  ward,  the  statute  of  limita- 
tions would  not  run  while  the  ward 
was  under  the  disability  of  infancy. 
Pearson  v.  McMillan,  37  Miss.  588. 

2.  Probate  Judge  v.  Cook,  57  N.  H. 
450.  And  see  Scobcy  v.  Gano,  35 
Ohio  St.  550. 

Collusion  between  Guardian  and  Ward. 
—  A  plea  by  a  surety  in  an  action  upon 
a  guardian's  bond,  assigning  as  a 
breach  a  failure  to  pay  over  an  amount 
found  due  by  the  court,  which  sets  up 
that  before  the  rendition  of  the  ac- 
count, the  guardian  and  ward  secretly 
agreed  that  the  funds  and  estate  of  the 
ward  in  the  hands  of  the  guardian 
should  be  withdrawn  from  the  guard- 
ianship and  invested  in  a  private  busi- 
ness, wherein  they  became  lost,  is  a 
good  plea  of  release  of  the  surety.  Peo- 
ple V.  Seelye,  146  111.  189. 

3.  Set-off  for  Expenditures  for  Board  and 
Education  of  Ward.  —  An  answer  which 
claims  the  allowance  of  expenditures 
for  the  board  and  education  of  the 
ward,  but  fails  to  show  that  the 
ward  had  no  parent  able  or  willing 
to  provide  for  him,  and  that  he  was 
possessed  of  an  estate  which  justified 
the  expenditure,  is  insufficient,  not- 
withstanding there  was  a  judgment  for 
such  expenditures  against  the  guard- 
ian taken  by  confession.  State  v. 
Roche,  91  Ind.  406. 

An  answer  that  all  moneys  received 
by  the  guardian  were  paid  to  the  ward 
after  he  attained  his  majority,  and  were 
paid  out  to  others  for  the  relator's 
schooling  and  board,  is  bad,  because 
it  shows  neither  a  payment  of  the  en- 
tire sum  to  the  ward  nor  a  right  to  pay 
out  money  for  schooling  and  board. 
Peelle  v.  State,  118  Ind.  512. 

Set-off  by  Soreties.  —  The  sureties  may 
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8.  Reply.  —  Where  new  matter  is  set  up  in  the  answer  it  may- 
be met  by  replication,  to  which  the  ordinary  rules  relative  to 
replications  are  applicable.* 

9.  Pleading  and  Proof.  —  Matters  or  facts  which  are  not  alleged 
cannot  be  proved,*  and  proof  of  allegations  of  matters  which  are 
unnecessary  to  support  the  action  or  defense  will  not  be  required ;  ' 
but  every  allegation  which  is  material  to  the  action  or  defense 
must  be  sustained  by  legal  evidence.* 


set  off  an  indebtedness  of  the  ward  to 
the  guardian.  Myers  v.  State,  45  Ind. 
160;  State  V.  Wylie,  86  Ind.  396. 

Sufficiency  of  Defense.  —  An  answer  by 
a  surely  that  the  guardian  is  also  the 
father  of  the  infant,  and  had  made  cer- 
tain necessary  expenditures  on  behalf 
of  the  ward  for  which  he  had  failed  to 
claim  credit,  is  demurrable.  Stevenson 
V.  State,  71  Ind.  52. 

Set-off  in  Chancery  —  Statute  of  Limita- 
tions.—  Where  an  action  on  the  bond 
of  the  administrator  of  a  deceased 
guardian  is  barred  by  the  statute  of 
limitations,  and  the  ward  charges  loss 
of  her  estate  by  reason  of  negligence 
on  the  part  of  the  guardian,  a  set-off 
exists  in  favor  of  the  administrator  for 
moneys  expended  on  behalf  of  the  ward, 
and  a  court  of  chancery  is  the  proper 
forum  for  the  adjustment  of  the  con- 
troversy. Dodson  V.  McKelvey,  93 
Mich.  263. 

1.  Assignment  of  Breaches  in  Beply.  — 
In  an  action  of  debt  on  a  guardian's 
bond,  it  is  sufficient  to  assign  the 
breaches  thereof  in  the  replication,  al- 
though the  declaration  was  on  the  pen- 
alty merely.  Davis  v.  Dickson,  2 
Stew.  (Ala.)  370. 

Invalidity  of  Agreement  as  Beply  to 
Answer  of  Collusion.  —  Where,  in  an 
action  on  a  guardian's  bond,  the  surety 
pleads  that  the  funds  belonging  to  the 
guardianship  were  by  secret  agree- 
ment between  the  guardian  and  the 
ward  taken  from  the  guardianship  and 
invested  in  a  private  business  whereby 
they  became  lost,  the  fact  that  the  con- 
tract between  the  guardian  and  the 
ward  was  invalid  and  voidable  should 
be  set  up  by  way  of  replication.  People 
V.  Seelye,  146  111.  189. 

Departure  —  Execution  of  Bond.  —  A 
suit  was  brought  in  the  year  i860, 
against  C.  and  his  sureties  T.  and  S., 
on  a  guardian's  bond.  Upon  the  sug- 
gestion of  the  death  of  the  principal 
at  May  term,  1865,  it  was  continued 
against  T.  and  S.  as  surviving  obligors. 
In  July,  1870,  the  declaration  was  filed 


together  with  the  bond  sued  on.  The 
declaration  averred  the  execution  of 
the  bond  by  T.  and  S.,  and  their  fail- 
ure to  pay  the  amount  thereof.  The 
defendants  pleaded  general  perform- 
ance on  the  part  of  C.  The  plaintiff 
then  replied,  setting  out  with  particu- 
larity the  names  of  the  obligors  in  the 
bond,  stating  the  death  of  C.  the 
guardian,  and  assigning  breaches.  To 
this  replication  issue  was  joined,  and 
the  case  was  tried  before  a  jury.  Upon 
a  motion  in  arrest  of  judgment,  it  was 
held  that  upon  the  pleadings  there  was 
no  ground  for  the  objection  that  the 
replication  was  a  departure  from  the 
declaration  by  reason  of  its  referring 
to  a  writing  obligatory  of  two  joint 
obligors,  while  setting  out  a  bond  by 
which  a  third  party  not  named  in  the 
declaration  was  bound  as  principal,  and 
they  as  sureties.  Trippe  v.  State,  46 
Md.  512. 

2.  In  an  action  against  a  surety, 
error  in  the  decree  against  the  princi- 
pal cannot  be  proved  unless  alleged  in 
the  pleadings.  Davant  v.  Webb,  2 
Rich.  L.  (S.  Car.)  379. 

3.  Bond  Not  Exhausted.  —  An  allega- 
tion in  a  complaint  "  that  the  bond  had 
not  been  exhausted  "  being  immaterial, 
the  fact  that  no  evidence  is  introduced 
to  support  the  allegation  is  of  no  im- 
portance.    Stroup  V.  State,  70  Ind.  495. 

4.  Justices  V.  Woods,  i  Ga.  84. 

A  Becital  of  the  Appointment  in  the 
bond  is  sufficient  evidence  thereof. 
Ryan  v.  People,  165  111.  143. 

Proof  of  Breaches  Assigned  —  Prodno* 
tion  of  Bond.  —  In  debt  on  a  guardians* 
bond  assigning  breaches,  and  answer 
that  the  condition  of  the  bond  has  been 
performed,  the  plaintiff  must  prove 
some  of  the  breaches  assigned,  and  the 
mere  production  of  the  bond  will  not 
be  sufficient  to  cast  the  burden  of  proof 
on  the  defendant.  Howell  v.  William- 
son, 14  Ala.  419. 

Identity  of  Defendant  and  Production  of 
Bond  as  Proof  of  Execution.  —  Guardians* 
bonds  being  taken  by  public  authority 


9  Encyc.  PI.  &  Pr.  — 63 
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10.  The  Hearing  —  What  Will  be  Heard.  —  Dealings  and  transac- 
tions of  the  guardian  relative  to  the  estate  and  bearing  on  the 
issues  may  be  investigated,*  though  matters  of  difference  which 
have  been  adjudicated  or  disposed  of  on  final  settlement  will  not 
be  considered  again.* 

Province  of  Jury.  —  Issues  of  fact  should  be  submitted  to  the  jury 
under  proper  instructions.' 

Findings.  —  Findings  should  be  made  as  to  all  matters  within  the 
issue,  or  included  in  the  order  or  direction  of  the  court  to  a 
referee  or  like  officer."* 


have  a  high  character  of  authenticity, 
and  need  not  be  verified  by  the  ordinary 
test  of  truth  applied  to  mere  private 
instruments,  i.  e.,  the  obligation  of  an 
oath  and  the  cross-examination  of  wit- 
nesses; therefore,  when  the  execution 
of  such  a  bond  taken  from  a  proper 
repository  is  denied  by  plea,  to  sustain 
the  aflSrmative  of  the  issue  it  is  only 
necessary  to  prove  the  identity  of  the 
defendant.  Kello  v.  Maget,  i  Dev.  & 
B.  L.  (N.  Car.)  414. 
Failtire  to  Support  Flea  of  Bankruptcy. 

—  A  decree  against  a  surety  of  a  guard- 
ian is  proper  where  he  has  appeared 
and  answered  the  bill,  pleading  bank- 
ruptcy, but  failed  to  support  the  plea 
by  any  evidence.  Owens  v.  Grimsley, 
44  Ala.  359. 

Borden  to  Prove  Breach.  —  The  burden 
is  on  the  ward  to  show  a  breach  of  con- 
dition.    State  V.  Wheeler,  127  Ind.  451. 

Borden  of  Proof,  tinder  Plea  of  Payment. 

—  Where  a  guardian  pleads  payment 
of  sums  ascertained  to  be  due  by  him 
to  his  ward,  the  burden  is  upon  him  to 
sustain  the  plea  by  proof,  and  the  plain- 
tifif  need  not  negative  the  plea  nor 
prove  a  demand  for  or  refusal  of  pay- 
ment.    Baldridge  v.  State,  69  Ind.  166. 

Proof  of  Performance  under  General 
Denial.  —  Under  a  plea  of  general  de- 
nial, the  guardian  may  prove  that  he 
fully  performed  all  the  conditions  of 
the  bond  according  to  its  tenor  and 
legal  effect.     Fee  v.  State,  74  Ind.  66. 

Proof  of  Payment  under  General  Denial. 

—  Payment  may  be  proved  under  a 
general  denial.  State  v.  Roche,  94 
Ind.  372. 

1.  Davenport  v.  Olmstead,  43  Conn. 
67. 

2.  McWilliams  v.  Kalbach,  55  Iowa 
no. 

3.  When  money  is  shown  to  have 
come  to  the  hands  of  a  guardian  at  a 
particular  time,  and  there  is  no  evi- 
dence  whatever  that    any  disposition 


has  been  made  of  it,  it  is  the  province 
of  the  jury  to  decide  whether  it  con- 
tinued in  her  possession  until  a  par- 
ticular time  afterwards.  Williams  v. 
Harrison.  19  Ala.  277. 

Negligence  of  Guardian.  —  The  receipt 
by  a  guardian  of  less  than  the  face 
value  of  claims  due  his  ward  will  not 
give  rise  to  a  presumption  of  negli- 
gence, but  an  issue  should  be  sub- 
mitted to  the  jury  as  to  whether  or  not 
diligence  and  good  faith  were  exercised 
in  making  the  compromise,  with  in- 
structions to  the  effect  that  the  burden 
is  on  the  ward  to  prove  negligence. 
Luton  V.  Wilcox,  83  N.  Car.  20. 

Instruction  Invading  Province  of  Jury. 
—  A  prayer,  that  from  the  pleadings 
and  evidence  the  plaintiff  is  entitled  to 
recover  a  certain  sum  appearing  by  his 
account  to  have  been  allowed  to  a 
guardian,  is  defective  in  taking  from 
the  jury  the  finding  of  the  truth  of  the 
facts  set  out  in  it.  State  v.  Baker,  8 
Md.  44. 

Province  of  Jury  as  to  Exceptions.  — 
Where  the  issues  are  referred,  and  ex- 
ceptions are  taken  to  the  report,  the 
exceptions  are  the  only  matters  to  be 
tried  by  the  jury,  who  must  pass  upon 
them  seriatim.  Hudson  v.  Hawkins, 
79  Ga.  274. 

4.  Finding  Not  Within  Issues.  —  A  spe- 
cial finding  that  no  demand  was  made 
by  the  administrator  of  a  deceased 
guardian  before  suit  on  the  bond,  and 
that  no  conversion  of  the  funds  was 
made  before  the  death  of  the  guardian, 
which  facts  were  not  within  the  issues, 
may  be  disregarded  as  surplusage. 
Higgins  V.  State,  87  Ind.  282. 

Fidltire  to  Find  as  Directed.  —  Where  a 
bill  on  the  guardian's  bond,  alleging 
breaches  thereof,  is  filed  by  a  ward  after 
majority,  and  an  order  of  reference  is 
made  broad  enough  to  cover  any 
breach  of  the  bond,  the  failure  of  the 
referee    to    report   on    the    particular 
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11.  Judgment  or  Decree.  —  The  Form  of  the  judgment  or  decree  will 
of  necessity  vary  according  to  the  local  practice ;  *  the  ward  will 
not-be  confined  to  a  mere  judgment  or  decree,  but  will  be  awarded 
such  relief  as  the  circumstances  of  the  case  seem  to  require.* 

Sufficiency.  —  While  the  measure  of  the  relief  granted  will  depend 
largely   upon  the  special  circumstances  in   each  case,'  yet  due 


breach  will  be  a  proper  ground  of  ex- 
ception. Hammond  v.  Beasley,  15  Lea 
(Tenn.)  618. 

1.  By  the  Revised  Statutes  of  Indi- 
ana 1881,  §§  577,  578,  judgments  against 
sureties  on  guardians'  bonds  must  con- 
tain a  provision  that  the  sureties  shall 
not  be  entitled  to  the  benefit  of  the  ap- 
praisement laws.  Williams  v.  State, 
89  Ind.  570.  See  Stevenson  v.  State, 
71  Ind.  52. 

Judgment  against  Estate,  and  Not  Exe- 
cutors. —  Where  a  suit  by  a  ward  is  en- 
tilled  as  against  the  estate  of  J.  S.,  de- 
ceased, late  guardian,  and  E.  and  F., 
executors,  and  the  executors  appear 
and  contest  the  claim,  the  fact  that  the 
judgment  is  against  the  estate  of  J.  S. 
instead  of  against  the  executors  is  im- 
material. Such  a  proceeding  is  not  to 
be  governed  by  all  the  technical  rules 
applied  to  a  formal  suit  at  law.  Scheel 
V.  Eidman,  68  111.  193. 

2.  That  an  Accounting  Can  be  Taken  in 
a  suit  on  a  guardian's  bond,  see  State 
V.  Clark,  16  Ind.  97,  and  cases  cited. 

Setting  Aside  Conveyance  by  Surety.  — 
An  action  may  be  maintained  on  a 
guardian's  bond  and  relief  had  by  way 
of  setting  aside,  as  fraudulent,  a  con- 
veyance by  the  surety.  Line  v.  State, 
131  Ind.  468. 

3.  Decree  for  Whole  Amount  to  Avoid 
Circuity  of  Action.  —  In  Martin  v. 
Fielder,  82  Va.  455,  there  was  a  decree 
against  the  administrator  of  a  t/^/ac/t? 
guardian,  for  the  whole  amount  due 
the  infants,  and  this  was  held  not  to  be 
error,  although  contribution  was  neces- 
sary, since  such  a  decree  would  avoid 
circuity  of  action. 

Wards  with  Different  Kights  against 
Ouardian.  —  In  debt  on  a  bond  made 
by  a  guardian  of  two  minors  to  the 
judge  of  probate,  it  appeared  that  the 
guardian  had  been  cited  to  settle 
his  guardianship  accounts,  but  had 
neglected  so  to  do;  after  the  suit  was 
commenced  on  the  bond,  the  accounts 
were  settled,  and  a  balance  found  due 
from  the  guardian  to  one  of  the  wards, 
and  from  the  other  ward  to  the  guard- 
ian; the  bond  was  adjudged  to  be  for- 


feited, and  execution  awarded  for  the 
first  ward  for  the  balance  found  due  to 
him,  and  for  the  other  for  nominal 
damages,  and  a  third  execution  for  the 
costs  for  the  use  of  the  two  wards 
jointly.     Dawes  v.  Bell,  4  Mass.  106. 

Decree  for  Sale  of  Guardian's  Estate.  — 
In  a  successful  suit  by  wards  against 
the  administrator  and  surety  of  their 
deceased  guardian,  the  decree  should 
direct  that  the  guardian's  estate  be  sold 
and  the  amount  which  can  be  made  be 
ascertained,  and  that  the  residue 
be  paid  by  the  administrator's  sure- 
ties. Patton  V.  Patton,  3  B.  Mon.  (Ky.) 
161. 

Decree  against  "Sets"  of  Sureties. — 
Under  statutory  provisions  that  the 
surety  of  a  guardian  may  complain 
and  the  ordinary  may  discharge  the 
surety  when  such  guardian  shall  be 
discharged  from  his  trust  unless  he 
gives  new  and  sufficient  security,  and 
that  such  new  surety  shall  be  liable  as 
well  for  past  as  future  waste  or  miscon- 
duct of  the  guardian,  such  discharged 
surety  shall  be  relieved  from  the  time 
the  new  security  is  given,  and  the  last 
shall  be  liable  to  the  first  for  any  waste 
of  the  guardian;  and  while  the  sureties 
on  the  two  bonds  are  liable  to  the 
wards  severally,  primarily  as  between 
themselves  the  last  sureties  on  the 
bond  are  first  bound,  and  there  is  no 
joint  liability  between  the  discharged 
sureties  and  the  second  surety,  but  the 
same  is  several.  Therefore  a  decree 
against  a  guardian  and  several  sureties 
should  be  against  the  last  surety  for 
the  whole  liability  of  the  guardian  and 
against  the  first  surety  for  the  liability 
which  accrued  while  he  was  surety  and 
before  he  was  discharged  as  such. 
Sutton  V.  Williams,  77  Ga.  570. 

Amendment  of  Judgment  against  Ouard- 
ian Personally.  —  In  an  action  against  a 
guardian  and  his  sureties  to  recover  a 
judgment  rendered  against  a  guard- 
ian individually,  the  court  refused  to 
amend  the  judgment  so  as  to  show 
that  it  was  rendered  against  the  de- 
fendant as  guardian  in  accordance  with 
the  terms  of  a  note  upon  which  the 
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regard  must  be  paid  to  the  rights  of  the  litigants  and  the  interests 
of  all  concerned,  and  a  final  determination  which  fails  in  this 
respect  will  be  deemed  erroneous.* 

12.  Appeal  and  Review  —  Who  May  Appeal. —  Any  person  who  may- 
be aggrieved  by  the  action  of  the  court  is  entitled  to  have  the 
determination  reviewed  in  accordance  with  the  prevailing  practice.* 

Becord  on  Appeal.  —  The  record  should  present  the  controversy  to 
the  reviewing  court  in  proper  form.' 

Presumptions.  —  On  the  hearing  and  consideration  of  the  appeal^ 
the  court  may  indulge  the  usual  presumptions.* 


judgment  was  rendered.  Lovelace  v. 
Smith,  39  Ga.  130. 

1.  Decree  in  Favor  of  One  Ward  for  Full 
Penalty.  —  Where  an  action  is  brought 
by  one  of  several  wards  on  the  bond  of 
the  guardian,  a  decree  directing  the 
recovery  of  the  full  penalty,  and  that 
the  shares  of  the  penalty  belonging  to 
the  wards  not  made  parties  be  paid 
over  to  the  guardian  is  erroneous. 
Loyd  V.  Doll,  (Miss.  1892)  11  So.  Rep. 
608. 

Decree  in  Favor  of  Ward  Not  Named  in 
Bond.  —  Where  a  guardian  was  ap- 
pointed for  three  wards,  but  two  of 
whom  were  named  in  the  bond,  and  he 
acted  for  all  three  and  made  settle- 
ments showing  his  indebtedness  to 
each  of  them,  and  where,  in  a  suit 
against  him  and  his  sureties,  judgment 
was  rendered  in  favor  of  each  of  the 
wards,  on  appeal  of  the  sureties  the 
judgment  in  favor  of  the  ward  whose 
name  did  not  appear  in  the  bond  was 
reversed.  Greenly  v.  Daniels,  6  Bush 
(Ky.)  42. 

Decree  for  Full  Amount  in  Favor  of  Sur- 
vivors. —  In  Scheel  v.  Eidman,  68  111. 
193,  which  was  a  claim  against  the  es- 
tate of  a  deceased  guardian  by  three  of 
four  wards,  for  moneys  belonging  to  all 
jointly,  it  was  held  that  a  judgment  in 
favor  of  the  three  for  the  whole  sum 
rendered  upon  proof  tending  to  show 
the  death  of  the  fourth,  and  that  she 
was  married,  but  failing  to  show  the 
time  and  place  of  her  death,  or  whether 
she  left  children,  was  erroneous  in  so 
far  as  the  share  of  said  decedent  was 
concerned. 

Joilit  Decree  where  One  Ward  Is  Infant. 
—  A  joint  decree  should  not  be  made  in 
favor  of  former  wards  of  a  deceased 
guardian,  against  the  personal  repre- 
sentatives of  the  latter,  where  one  is  an 
infant,  though  the  decree  is  made  by 
consent  of  his  next  friend.  Armstrong 
V.  Walkup,  9  Gratt.  (Va.)  372. 


Decree  In  Personam  and  also  In  Bem.  — 

Where  a  bill  by  wards  against  their 
guardian  and  his  surety  alleges  the 
insolvency  of  the  former,  that  lands 
purchased  by  him  were  paid  for  with 
their  money,  and  that  they  are  equita- 
bly entitled  thereto,  or  to  a  lien  thereon, 
and  prays  for  a  decree  for  the  amount 
due,  and  for  an  enforcement  of  their 
lien,  a  decree  against  the  guardian  and 
his  surety  in  personam  authorizing  an 
execution,  and  also  for  a  sale  of  the 
land,  is  erroneous.  Edmonds  v.  Morri- 
son, 5  Dana  (Ky.)  224. 

Judgment  for  Full  Amount  against  One 
Surety.  —  Where  one  of  several  sureties 
contests  his  liability,  it  is  error  to 
render  a  judgment  for  the  aggregate 
amount  against  him  with  no  judgment 
against  his  co-sureties  who  make  no 
defense.  Boyd  v.  Gault,  3  Bush  (Ky.) 
644. 

2.  An  order  of  the  circuit  court  set- 
ting aside  an  order  of  the  probate 
court  granting  leave  to  bring  suit  on  a 
guardian's  bond  is  reviewable  upon 
certiorari.  Welch  v.  Van  Auken,  76 
Mich.  464. 

3.  Copy  of  Bond.  —  The  record  on  ap- 
peal from  a  judgment  rendered  in  an 
action  on  a  guardian's  bond  failed  to 
contain  a  copy  of  the  bond  which  was 
filed  with  the  complaint,  but  in  lieu 
thereof  an  alleged  copy  was  attached 
to  the  record,  and  it  was  held  that  the 
appeal  having  been  taken  by  defend- 
ant, the  copy  attached  was  sufficient. 
Cotton  V.  State,  64  Ind.  573. 

4.  Finding  as  to  Beceipt  of  Assets  \yj 
Guardian.  —  In  an  action  on  the  origi- 
nal bond  of  the  guardian,  the  court 
made  a  special  finding  charging  the 
guardian  with  "  an  amount  received 
from  the  sale  of  real  estate,"  and  the 
appellate  court  presumed  in  favor  of 
the  finding,  where  there  was  no  show- 
ing in  what  manner  the  sum  was  real- 
ized.    Bescher  v.  State,  63  Ind.  302. 
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Objections  Not  Xaken  Below.  —  The  court  will  not  consider  errors  to 
which  no  objection  was  taken  below.* 

Determination.  —  And  it  may  grant  such  relief  as  under  all  the  cir- 
cumstances may  be  just  and  proper.* 

13.  Costs.  —  The  general  rules  applicable  to  costs  are  applicable 
to  actions  and  suits  on  the  bonds  of  guardians.* 

Security  for  Costs.  —  It  has  been  held  that  statutes  requiring  non- 
resident plaintiffs  to  give  security  for  costs  apply  to  foreign  wards 
for  whose  use  and  benefit  an  action  has  been  brought.* 


Nature  of  Bond  Sued  On.  —  Where  an 
action  is  instituted  by  a  judge  of  pro- 
bate, upon  a  bond  given  to  his  prede- 
cessor in  office,  the  court  will  presume 
it  to  be  a  probate  bond  within  the  pro- 
vision of  a  statute  requiring  such 
actions  to  be  commenced  in  the  Su- 
preme Court.  White  v.  Quarles,  14 
Mass.  451. 

1.  Objections  cannot  be  taken  for  the 
first  time  on  appeal.  Hudson  v.  Haw- 
kins, 79  Ga.  274;  Cogswell  v.  State,  65 
Ind.  I.  And  see  in  general  article 
Exceptions  and  Objections,  vol.  8,  p. 

153. 

Failure  to  Sue  in  Name  of  Ward.  — 
Where  an  action  was  brought  in  the 
name  of  the  state  upon  the  relation  of 
the  solicitor  of  the  district,  it  was  held 
too  late  to  object  in  the  Supreme  Court 
that  the  action  should  have  been 
brought  in  the  name  of  the  ward. 
State  V.  Peebles,  67  N.  Car.  97. 

Approval  of  Bond.  —  Where  the  record 
fails  to  show  that  the  bond  was  ap- 
proved as  required  by  law,  the  judg- 
ment will  not  be  reversed  if  it  appears 
that  the  question  was  not  raised  at  the 
trial.  Prentiss  v.  Weatherly,  68  Hun 
(N.  y.)  114. 

Defense  of  Laches.  —  Where  a  guardian 
does  not  charge  in  his  answer  that  the 
ward  was  guilty  of  laches  in  repudiat- 
ing a  settlement  had,  the  sureties  can- 
not avail  themselves  of  such  a  defense 
on  appeal,  although  the  facts  upon 
which  the  alleged  defense  was  based 
appeared  in  the  record.  Douglass  v. 
Ferris,  138  N.  Y.  192. 

2.  Curing  Defects  in  Bond.  —  A  defect 


in  a  guardian's  bond,  arising  from  the 
mistake  or  ignorance  of  the  clerk,  will 
be  aided  in  the  appellate  court,  as 
against  sureties.  Sikes  v.  Truitt,  4 
Jones  Eq.  (N.  Car.)  361;  Armistead  v. 
Bozman,  i  Ired.  Eq.  (N.  Car.)  117. 

Beversal  of  Order  Granting  Leave  to 
Bring  Suit.  —  A  reversal  upon  certiorari 
of  an  order  of  the  circuit  court  setting 
aside  an  order  of  the  probate  court 
granting  leave  to  bring  suit  on  a 
guardian's  bond  has  the  effect  to  rein- 
state the  order  of  the  probate  court. 
Welch  V.  Van  Auken,  76  Mich.  464. 

3.  Charging  Sureties.  —  The  ward  may 
recover  against  the  sureties  the  costs 
and  expenses  of  an  action  to  set  aside 
a  settlement  induced  by  the  fraud  of 
the  guardian.  Douglass  v.  Ferris,  63 
Hun(N.  Y.)4i3. 

Proceedings  to  Bemove  Guardian.  —  In 
Clark  V.  Montgomery,  23  Barb.  (N.  Y.) 
464,  which  was  a  proceeding  on  a  bond 
conditioned  that  the  guardian  "  should 
faithfully  and  in  all  things  discharge 
the  duties  of  general  guardian  "  accord- 
ing to  law,  and  render  just  and  true 
accounts  of  all  moneys  and  property 
which  should  be  received  by  him,  costs 
of  a  proceeding  to  remove  the  guardian 
were  held  not  collectible  from  the  sure- 
ties. 

Action  by  Probate  Judge  —  Costs  on  Dis- 
continuance.—  In  an  action  of  debt  on 
a  guardian's  bond,  under  Rev.  Stat. 
Maine,  c.  67,  brought  by  the  probate 
judge  on  discontinuance,  the  defend- 
ant is  not  entitled  to  costs.  Wing  v, 
Rowe,  69  Me.  282. 

4.  State  V.  Roche,  91  Ind.  406. 
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I  Definition,  1002. 
H  Jurisdiction,  1003. 
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(6)  Statement    of   Evidence   before    Committing 

Magistrate,  1039. 
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c.  Discharge  from  Sentence  of  Court,  1044. 
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1055. 
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and  Evidence,  1056. 

b.  Commitments  after  Indictment  —  Limited  to  y^uris- 

diction,  1058. 

c.  Judgments  and  Orders  of  Competent  Court,  1060. 


Ti)  Jurisdiction  Generally,  1060 
(2        " 


)  Matters  Affecting  Jurisdiction,  1060. 
{a)   Generally,  1060. 
U?)   As  to  Indictment,  1060. 
\c)   As  to  Constitutionality  of  Law,  1060. 
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1063. 
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1066. 

h.   Where  the  Commitment  Is  Informal  or  Insufficient^ 

1066. 
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1.  State  Courts,  1072. 

a.  Independent  of  Statutory  Provisions,  1072. 

b.  Under  Statutory  Provisions,  1073. 
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of  Appeals,  1078. 
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Appeals,  1079. 
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3.  General  Appellate  Regulations,  1079. 

a.  Statement  of  Facts  or  Transcript,  1079. 

b.  Supersedeas  or  Stay  of  Proceedings,  1080. 
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e.  Appellate  Practice  and  Frocedurey  1081. 
{1)  In  General,  1081. 
(2^    Trial  and  Examination,  1082. 

(3)  Status  of  Party  Not  Affected  by  Determina- 

tion, 1083. 

(4)  Party  Regaining  Liberty  Pending  Appeal, 

1084. 

(5)  Death  of  Party  Pending  Appeal,  1084. 

XVm  Certiorari  in  Connection  with  Habeas  Corpus,  1084. 

1.  As  Ancillary  to  Habeas  Corpus,  1084. 

2.  For  Review  of  Decision  on  Habeas  Corpus,  1084. 

XIX.  Review  bt  Appellate  Habeas  Corpus,  1084. 

CROSS-REFERENCES. 

As  to   Use  of  Habeas  Corpus  in  Extradition  Proceedings^  see  article 
EXTRADITION,  vol.  8,  p.  798. 
Habeas  Corpus  as  a  Remedy  in  Contempt  Proceedings,  see  article 

CONTEMPT,  vol.  4,  p.  815  et seq. 
Potuer  of  y^udges   at  Chambers   and  in    Vacation,    see    article 

CHAMBERS  AND  VACATION,  vol.  4,  p.  360  et  seq. 
Review  of  Proceedings  by  Certiorari,  see  article  CERTIORARI y 

vol.  4,  p.  127  et  seq. 
Discharge  of  Defendant  by  Habeas  Corpus  in  Bastardy  Proceed- 
ings, see  article  BASTARDY,  vol.  3,  p.  311. 
Habeas  Corpus  Proceedings  as  an  Action,  see  article  ACTIONS, 

vol.  I,  p.  114. 
Removal  of  Causes  by  Habeas  Corpus,  see  article  REMOVAL 
OF  CAUSES. 
As   to    When   the    Writ  of  Habeas  Corpus  will  Lie   and  Substantive 
Matters  Pertaining  to  the  Subject,  see  tit.   HABEAS  CORPUS, 
Am.  and  Eng.  Encyc.  of  Law. 

I.  Definition.  —  Habeas  corpus  is  the  name  of  a  class  of  writs 
having  for  their  object  the  production  of  a  party  before  a  court 
or  judge,  and  so  called  because  they  are  directed  to  a  person  w^ho 
detains  another  in  custody  and  commands  him  to  produce  or 
"have  the  body  "  of  that  person  before  the  court  for  a  specified 
purpose.*     There  are  several  varieties  of  this  writ,*  but  the  one 

1,  Sweet's  Law  Dictionary,  title  Habeas  Corpus  ad  Deliberandum  et 
Habeas  Corpus.  Recipiendum. — A   writ   to   remove    for 

2.  Varieties  of  the  Writ.  —  Habeas  Cor-  trial  a  person  confined  in  one  county  to 
pus  ad  Subjiciendum.  — A  writ  directed  the  county  or  place  where  the  offense 
to  the  person  detaining  another  and  charged  was  committed, 
commanding  him  to  produce  the  body  Habeas  Corpus  ad  Faciendum  et  J?e- 
of  the  prisoner,  with  the  day  and  cause  cipiendum. — A  writ  issued  in  civil 
of  his  caption  and  detention,  ad  facien-  cases  to  remove  an  action  from  an  in- 
dum,  subjiciendum,  et  recipiendum,  \.o  Ao,  ferior  court  to  some  superior  court 
submit  to,  and  receive  whatsoever  the  which  has  jurisdiction  over  the  suit  in 
judge  or  court  awarding  the  writ  shall  order  that  the  case  may  be  determined 
consider  in  that  behalf.  there. 
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usually  referred  to  as  the  writ  of  habeas  corpus  is  the  great  writ 
of  liberty,  the  writ  ad  faciendum,  subjiciendum,  ct  recipiendum, 
which,  it  may  be  stated  in  a  general  way,  lies  to  free  a  party  from 
any  illegal  restraint  or  detention.  But  this  is  a  question  of  sub- 
stantiye  law  and  will  not  be  here  treated.* 

n.  Jtteisdiction — 1.  General  Federal  Jurisdiction.  —  The  juris- 
diction of  the  federal  courts  in  habeas  corpus  proceedings  is  pre- 
scribed by  the  Revised  Statutes  of  the  United  States  *  and  extends 
to  a  person  in  five  classes  of  cases :  First,  where  he  is  in  custody 
under  or  by  color  of  the  authority  of  the  United  States,  or  is 
committed  for  trial  before  some  court  thereof ; '    second,  where 


Habeas  Corpus  Cum  Causa. — Another 
name  for  the  writ  of  habeas  corpus  ad 
faciendum  et  recipiendum. 

Habeas  Corpus  ad  Prosequendum.  — 
A  writ  issuing  when  necessary  to  re- 
move a  prisoner  in  order  to  prosecute 
in  the  proper  jurisdiction  wherein  the 
fact  was  committed. 

Habeas  Corpus  ad  Respondendum.  — 
A  writ  usually  employed  in  civil  cases 
for  the  removal  of  a  party  out  of  the 
custody  of  one  court  into  that  of  an- 
other, in  order  that  he  may  be  sued 
and  answer  the  action  in  the  latter. 
This  writ  also  lies  to  bring  up  a  person 
in  confinement  to  answer  a  criminal 
charge. 

Habeas  Corpus  ad  Satisfaciendum.  —  A 
writ  issued  to  bring  up  a  prisoner 
from  the  prison  of  one  court  into  that 
of  another,  in  order  to  charge  him  in 
execution  upon  a  judgment  of  the  last 
court. 

Habeas  Corpus  ad  Testificandum.  — A 
writ  which  issues  to  bring  up  a  prisoner 
detained  in  any  jail  or  prison  to  give 
evidence  before  any  court  of  competent 
jurisdiction. 

For  these  Various  Definitions  see 
Sweet's  Law  Dictionary,  title  Habeas 
Corpus;  Rap.  &  Lawr.  Law  Dictionary, 
title  Habeas  Corpus;  Bouv.  Law  Dic- 
tionary, title  Habeas  Corpus;  Ander- 
son's Law  Dictionary,  title  Habeas 
Corpus;  Black's  Law  Dictionary,  title 
Habeas  Corpus. 

1.  See  Am.  and  Eng.  Encyc.  of  Law, 
title  Habeas  Corpus. 

2.  Rev.  Stat.  U.  S.,  §  753- 
Summary  of  Habeas  Corpus  Acts.  —  The 

Judiciary  Act  of  1789  expressly  denies 
the  benefits  of  the  writof  habeas  corpus 
to  a  pri^ftner  not  confined  under  or  by 
color  of  the  authority  of  the  United 
States.  Griffin's  Case,  Chase's  Dec. 
(U.  S.)  414;  Exp.  Forbes,  i  Dill.  (U.  S.) 
363;  Ex  p.  McCann,  5  Am.  L.  Reg.  N. 


S.  158,  note;  Ex  p.  Dorr,  3  How.  (U. 
S.)  103;  U.  S.  V.  French,  i  Gall.  (U.  S.)  r; 
Matter  of  Winder,  2  Cliff.  (U.  S.)  89; 
Ex  p.  Cabrera,  i  Wash.  (U.  S.)  232. 

Afterwards  in  1833  and  1843,  the 
writ  was  extended  to  certain  cases 
specially  prescribed  to  imprisonments 
under  state  process,  and  in  1867  the 
writ  was  still  further  extended  to  cases 
where  any  person  may  be  restrained  of 
liberty  in  violation  of  the  constitution 
or  of  any  law  or  treaty  of  the  United 
States;  Griffin's  Case,  Chase's  Dec. 
(U.  S.)  414;  Ex  p.  Forbes,  i   Dill.  (U. 

S.)  363- 

3.  See  U.  S.  v.  Hamilton,  3  Dall. 
(U.  S.)  17;  Exp.  Burford,  3  Cranch  (U. 
S.)  448;  Ex  p.  Bollman,  4  Cranch 
(U.  S.)  75;  Exp.  Kearney,  7  Wheat.  (U. 
S.)  39;  Ex  p.  Watkins,  3  Pet.  (U.  S.) 
193;  In  re  Kaine,  14  How.  (U.  S.)  146; 
In  re  Wells,  18  How.  (U.  S.)  307;  Ex  p. 
Milligan,  4  Wall.  (U.  S.)  2;  Ex  p.  Yer- 
ger,  8  Wall.  (U.  S.)  85  Ex  p.  Lange, 
18  Wall.  (U.  S.)  163;  Matter  of  McDon- 
ald, 9  Am.  L.  Reg.  661;  Ex  p.  Parks, 
93  U.  S.  18;  Ex  p.  Siebold.  100  U.  S. 
371;  Ex  p.  Virginia,  100  U.  S.  339; 
Robb  V.  Connolly,  iii  U.  S.  624;  In  re 
Doo  Woon,  18  Fed.  Rep.  898;  In  re 
Stupp,  12  Blatchf.  (U.  S.)  501;  Seavey 
V.  Seymour,  3  Cliff.  (U.  S.)  439;  U.  S. 
V.  Hanchett,  18  Fed.  Rep.  26. 

A  Chinese  person  detained  on  board 
a  ship,  w^hether  by  the  master,  in  pursu- 
ance of  the  Chinese  Restriction  Act,  or 
by  order  of  the  customs  authorities,  is 
in  custody  under  or  by  color  of  the  au- 
thority of  the  United  States,  and  the 
federal  courts  have  jurisdiction  to  issue 
habeas  corpus  to  effect  the  release. 
U.  S.  V.  Chung  Shee,  71  Fed.  Rep.  277; 
In  re  Chow  Goo  Pool,  25  Fed.  Rep.  77; 
LT.  S.  V.  Jung  Ah  Lung,  124  U.  S.  621, 
affirming  25  Fed.  Rep.  141. 

A  court  has  jurisdiction  to  issue  this 
writ  to  inquire  into  the  legality  of  the 
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he  is  in  custody  for  an  act  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States,  or  of  an  order,  process,  or  decree  of  a  court 
or  judge  thereof;*  third,  where  he  is  in  custody  in  violation  of 
the  constitution  or  of  a  law  or  treaty  of  the  United  States ;  * 


imprisonment  of  a  person  held  under 
its  own  sentence.  In  re  Greathouse,  4 
Sawy.  (U.  S.)  487. 

As  to  the  Jurisdiotion  of  State  Courts  to 
release  on  habeas  corpus  one  held  under 
national  restraint,  see  infra,  II.  2.  a. 
(i)  Release  from  Federal  Custody  by  State 
Courts. 

1.  Exp,  Turner,  3  Woods  (U.  S.)6o3; 
In  re  Huttman,  70  Fed.  Rep.  699;  Ex 
p.  Robinson,  i  Bond  (U.  S.)  39;  In  re 
Bull,  4  Dill.  (U.  S.)  323;  Ex  p.  Jenkins, 
2  Wall.  Jr.  (C.  C.)  521;  Ex  p.  Sifford, 
5  Am.  L.  Reg.  659;  U.  S.  v.  Fayette 
County  Jailer,  2  Abb.  (U.  S.)  265;  Elec- 
toral College  Case,  i  Hughes  (U.  S.) 
571;  U.  S.  V.  Morris,  2  Am.  L.  Reg. 
348;  Matter  of  Titus's  Petition,  8  Ben. 
(U.  S.)  411;  Ex  p.  Smith,  3  McLean 
(U.  S.)  121;  In  re  Fitton,  45  Fed.  Rep. 
471.  And  see  Thomas  v.  Crossin,  5 
Clark  (Pa.)  328.  Also  see  infra,  II.  2. 
a.  (2)  Release  from  State  Custody  by 
Federal  Courts. 

In  the  famous  case  of  In  re  Neagle, 
39  Fed.  Rep.  833,  the  facts  were  as  fol- 
lows: Various  threats  had  been  made 
open  and  notoriously  by  Judge  Terry, 
of  California,  to  take  the  life  of  Justice 
Field,  and  Deputy  Marshal  Neagle  had 
been  delegated  to  accompany  the  jus- 
tice and  protect  him,  according  to  the 
laws  of  the  United  States.  Upon  one 
occasion  the  said  Judge  Terry  made  an 
assault  upon  Justice  Field  and  at- 
tempted to  carry  out  his  threat  of  kill- 
ing him,  and  thereupon  the  deputy 
marshal,  in  the  exercise  of  his  duty, 
shot  and  killed  the  said  Judge  Terry. 
He  was  arrested  by  the  authority  of 
the  state  of  California  and  applied  to 
the  United  States  Circuit  Court  for  a 
writ  of  habeas  corpus.  It  was  held  that 
although  the  offense  of  killing  might 
be  considered  an  offense  purely  against 
he  state,  yet  since  the  deputy  marshal 
was  acting  under  and  in  pursuance  of 
the  laws  and  under  the  authority  of  the 
United  States,  the  federal  courts  had 
jurisdiction  to  issue  habeas  corpus  to 
inquire  into  the  cause  of  his  detention 
and  discharge  him,  no  matter  by  what 
authority  he  was  detained.  Affirmed 
in  In  re  Neagle,  135  U.  S.  i. 

When  United  States  Marshals  or  Their 
Deputies  are  Arrested  by  state  authority 


for  using  force  or  threats  in  executing 
process  of  the  federal  courts,  the  writ 
of  habeas  corpus  will  issue  to  effect  their 
release.  U.  S.  v.  Fullhart,  47  Fed. 
Rep.  802. 

So  where,  in  attempting  to  execute  the 
process  of  a  United  States  court,  it  be- 
comes necessary  for  a  deputy  marshal 
thereof  to  take  the  life  of  the  party 
upon  whom  the  process  is  to  be  served, 
and  he  is  arrested  by  the  state  authori- 
ties for  the  offense  of  murder,  the 
courts  of  the  United  States  have  juris- 
diction to  issue  the  writ  of  habeas  cor- 
pus, and,  on  return,  summarily  to  hear 
the  evidence  and  dispose  of  the  accusa- 
tion against  the  officer  as  law  and  jus- 
tice may  require.  And  this  is  true 
notwithstanding  there  is  no  provision 
of  law  for  trial  by  jury  in  the  enact- 
ments of  Congress  providing  for  the 
writ  of  habeas  corpus  and  the  proceed- 
ing thereunder.  Kelly  v.  Georgia,  68 
Fed.  Rep.  652. 

Where  a  Party  is  in  Custody  of  a  State 
Officer  under  an  indictment  for  larceny, 
and  sets  up  as  a  justification  for  the 
act  complained  of  a  writ  of  replevin 
issued  from  a  United  States  court,  the 
latter  court  will,  on  habeas  corpus,  in- 
quire into  the  fact  whether  its  writ  was 
fraudulently  obtained  for  the  purpose 
of  carrying  off  the  property,  and  if 
satisfied  of  that  fact  will  remand  the 
relator  to  the  custody  of  the  state 
officer.  Ex  p.  Thompson,  15  Am.  L. 
Reg.  N.  S.  522. 

2.  State  Custody  in  Violation  of  XT.  S. 
Constitution  or  Laws.  —  In  re  Frederich, 
149  U.  S.  70;  In  re  Devoe,  i  Lowell 
(U.  S.)  251;  Whitehouse,  Petitioner,  i 
Lowell  (U.  S.)429;  Matter  of  Seymour, 
I  Ben.  (U.  S.)  348;  Ex  p.  Kenyon,  5 
Dill.  (U.  S.)  385;  Ex  p.  Reynolds,  3 
Hughes  (U.  S.)  559;  In  re  Rosdeit- 
scher,  33  Fed.  Rep.  657;  Ex  p.  Farley, 
40  Fed.  Rep.  66;  Ex  p.  Conway,  48 
Fed.  Rep.  77.  See  Ex  p.  Royall,  117 
U.  S.  241;  Exp.  Fonda,  117  U.  S.  516; 
In  re  Loney,  134  U.  S.  372;  In  re 
Wood,  140  U.  S.  278;  Cook  V.  Hart, 
146  U.  S.  183;  New  York  v.  Eno,  155 
y.  S.  89;  Pepke  V.  Cronan,  155  U.  S. 
100;  Whitten  v.  Tomlinson,  i6o  U.  S. 
232;  Ex  p.  Hanson,  28  Fed.  Rep.  127; 
Ex  p.  Yung  Jon,  28  Fed.  Rep.  308;  In 
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fourth,  where,  being  a  subject  or  citizen  of  a  foreign  state  and 
domiciled  therein,  he  is  in  custody  for  an  act  done  or  omitted 
under  an  alleged  right,  title,  authority,  privilege,  or  exemption 
claimed  under  the  commission  or  order  or  sanction  of  any  foreign 
state  or  under  color  thereof,  the  validity  and  effect  whereof 
depend  upon  the  law  of  nations;*  fifth,  where  it  is  necessary 
to  bring  a  prisoner  into  court  to  testify.* 

These  Provisions  Apply  to  Any  Custody  Whatever,  whether  by  a  state  court, 
a  United  States  court,  or  a  person  acting  outside  of  court.*  But 
in  no  cases  other  than  the  five  just  mentioned  can  the  courts  of 
the  United  States  extend  the  writ  of  habeas  corpus  to  a  prisoner 
in  jail.* 


r^  Spickler,  43  Fed.  Rep.  653;  U.  S.  v. 
Chapel,  54  Fed.  Rep.  140;  In  re  Flinn, 
57  Fed.  Rep.  496. 

As  to  when  federal  courts  in  their 
discretion  will  refuse  to  exercise  this 
power,  see  infra,  II.  2.  a.  (2)  Release 
from  State  Custody  by  Federal  Courts. 

Federal  courts  have  jurisdiction  to 
proceed  on  habeas  corpus  for  the  libera- 
tion of  one  in  custody  under  a  state 
statute  which  violates  the  constitution 
or  laws  of  the  United  States.  Medley, 
Petitioner,  134  U.  S.  160;  Savage,  Peti- 
tioner, 134  U.  S.  176;  In  re  Brosnahan, 
18  Fed.  Rep.  62;  In  re  Wong  Yung 
Quy,  6  Sawy.  (U.  S.)237;  Ex p.jervey, 
66  Fed.  Rep.  957;  Minnesota  v.  Barber, 
136  U.  S.  313;  In  re  Van  Vliet,  43  Fed. 
Rep.  764. 

But  there  must  be  an  irreconcilable 
antagonism  between  the  federal  law  and 
the  state  law  under  which  the  prisoner 
is  in  custody.  In  re  Hoover,  30  Fed. 
Rep.  51,  citing  a.nA  distinguishing  Y\c\i 
Wov.  Sheriff,  118  U.  S.  356. 

Imprisonment  for  Violation  of  Ordi- 
nance.—  If  a  person  is  arrested  and 
imprisoned  for  the  violation  of  a  void 
ordinance  of  a  municipal  corporation, 
he  is  imprisoned  by  the  state  without 
due  process  of  law,  and,  therefore,  in 
violation  of  the  14th  amendment  of  the 
United  States  constitution,  and  may  be 
discharged  therefrom  by  the  writ  of 
habeas  corpus  issued  from  the  proper 
court  of  the  United  States.  In  re  Lee 
Tong,  9  Sawy.  (U.  S.)  333;  In  re  Par- 
rott,  6  Sawy.  (U.  S.)  349;  Laundry 
Ordinance  Case,  7  Sawy.  (U.  S.)  526; 
In  re  Wan  Yin,  10  Sawy.  (U.  S.)  532. 

State  Court  without  Jurisdiction.  —  So 
the  Unifcd  States  courts  may  release 
one  imprisoned  by  a  state  court  acting 
without  jurisdiction  in  the  case,  as 
being  deprived  of  liberty  without  due 
process  of  law,  contrary  to  the  consti- 


tution. Coleman  v.  Tennessee,  97  U. 
S.  509;  Ex  p.  Tatem,  i  Hughes  (U.  S.) 
588;  In  re  Monroe,  46  Fed.  Rep.  52; 
U.  S.  V.  Williamson,  3  Am.  L.  Reg. 
729.  As  where  one  is  imprisoned  by  a 
state  court  for  the  offense  of  passing 
counterfeit  national-bank  notes.  Ex  p. 
Houghton,  7  Fed.  Rep.  657,  or  for 
perjury  committed  in  a  United  States 
tribunal  or  in  an  investigation  author- 
ized by  act  of  Congress.  In  re  Loney, 
134  U.  S.  372;  Ex  p.  Dock  Bridges,  2 
Woods  (U.  S.)  428;  Brown  v.  U.  S.,  2 
Cent.  L.  J.  368, 14  Am.  L.  Reg.  N.  S.  566. 
State  Custody  in  Violation  of  Treaty.  — 
Wildenhus's  Case,  120  U.  S.  i;  In  re 
Race  Horse,  70  Fed.  Rep.  598;  In  re 
Wong  Yung  Quy,  6  Sawy.  (U.  S.)  237. 

1.  Rev.  Stat.  U.  S.,  S  753. 

2.  Rev.  Stat.  U.  S.,  §  753. 

Circuit  Court  Commissioners  have  no 
power  to  issue  habeas  corpus  ad  testifi- 
candum to  take  a  prisoner  from  jail 
and  bring  him  before  them  for  the  pur- 
pose of  giving  depositions.  It  is  inti- 
mated that  this  power  is  confined  to 
courts  of  the  United  States,  and  that 
no  judge  or  justice  thereof  can  e.xercise 
it  in  vacation.  Ex  p.  Barnes,  i  Sprague 
(U.  S.)  133. 

3.  Exp.  Farley,  40  Fed.  Rep.  66;  Exp. 
Kenyon,  5  Dill.  (U.  S.)  385;  U.  S.  v. 
Fayette  County  Jailer,  2  Abb.  (U.  S.) 
265. 

See,  as  to  liberation  of  party  under 
state  or  federal  custody,  the  various 
cases  throughout  notes  to  this  section. 

Person  Held  in  Slavery  by  Uncivilized 
Tribe.  —  A  person  held  in  slavery  by 
one  of  the  uncivilized  tribes  of  Alaska 
is  held  in  violation  of  the  constitution 
and  laws  of  the  United  States  and  may 
be  discharged  by  habeas  corpus  there- 
from by  a  federal  court.  In  re  Sah 
Quah,  31  Fed.  Rep.  327. 

4.  Rev.  Stat.  U.  S.,  §  753. 
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2.  Conflicting  and  Concurrent  Jurisdiction  in  State  and  Federal 
Courts  —  a.  Conflicting  Jurisdiction  —  (i)  Release  from  Fed- 
eral Custody  by  State  Courts.  —  Formerly  the  state  courts  in  many 
of  the  states  claimed  and  exercised  jurisdiction  on  habeas  corpus 
to  inquire  into  the  lawfulness  of  restraint  under  national  author- 
ity,* though  this  concurrent  jurisdiction  was  often  denied  by  the 
inferior  federal  courts,*  and  the  exercise  of  the  power  refused  in 


Prisoner  in  State  Custody.  —  Where  a 
prisoner  is  in  custody  of  a  state  court 
of  competent  jurisdiction,  not  illegally 
asserted,  and  which  has  proceeded  regu- 
larly in  accordance  with  its  authority 
and  power,  though  error  be  committed 
and  the  prisoner  be  not  in  fact  guilty 
of  the  offense  charged,  yet  the  fed- 
eral courts  cannot  by  means  of  habeas 
corpus  effect  his  release.  Ex  p. 
Crouch,  112  U.  S.  178;  In  re  Wood, 
140  U.  S.  278;  Andrews  v.  Swartz,  156 
U.  S.  272;  Bergemann  v.  Backer,  157 
U.  S.  655;  In  re  Coy,  127  U.  S.  731; 
In  re  Ah  Lee,  6  Sawy.  (U.  S.)  4^0;  Exp. 
Kinney,  3  Hughes  (U.  S.)  9;  In  re 
Shaner,  39  Fed.  Rep.  869;  Ex  p.  Ul- 
rich,  43  Fed.  Rep.  661;  In  re  Enslow, 
45  Fed.  Rep.  351;  Ex  p.  Young,  50 
Fed.  Rep.  526;  In  re  Welch.  57  Fed. 
Rep.  576;  In  re  Nelson,  6g  Fed.  Rep. 
712;  In  re  Taylor,  12  Chicago  Leg. 
N.  17. 

And  where  a  state  law  does  not  vio- 
late the  federal  constitution,  but  an 
amendment  thereto  does  violate  it,  no 
habeas  corpus  can  be  issued  by  a  federal 
court  if  the  prosecution  under  which 
conviction  was  had  was  under  the 
original  act  and  not  under  the  amend- 
ment.    Ex  p.  Davis,  21  Fed.  Rep.  396. 

If  a  state  statute  merely  violates  the 
constitution  of  the  state,  but  does  not 
violate  the  federal  statute,  the  United 
States  courts  have  no  jurisdiction  to 
issue  writs  of  habeas  corpus  to  relieve 
imprisonment.  In  re  Brosnahan,  18 
Fed.  Rep.  62. 

A  United  States  Commissioner  ap- 
pointed by  the  Circuit  Court  of  the 
United  States  has  no  authority  to  issue 
a  writ  of  habeas  corpus  and  discharge 
from  the  custody  of  a  sheriff  a  person 
who  has  been  convicted  of  a  felony  by 
the  courts  of  the  state.  The  issuance 
of  such  writ  and  the  discharge  of  such 
prisoner  thereunder  would  be  void,  and 
in  effect  an  escape  of  the  prisoner.  An 
attorney  having  charge  of  a  cause 
through  the  District  and  Supreme 
Courts  of  the  state  and  in  the  Supreme 
Court  of  the  United  States  cannot  be 


heard  to  insist  that  in  procuring  the 
issuance  of  such  writ  and  the  release 
of  such  convict  he  acted  in  good  faith, 
believing  at  the  time  that  such  proceed- 
ing was  in  accordance  with  law.  State 
V.  Burr,  19  Neb.  593. 
Prisoner  in  Custody  at  Suit  of  Creditors. 

—  But  it  was  held  that  the  federal 
courts  are  not  ousted  of  jurisdiction  to 
release  on  habeas  corpus  a  debtor  who  is 
imprisoned  under  executions  in  a  civil 
case  for  the  purpose  of  bringing  him 
before  a  commissioner  for  examination 
in  extradition  proceedings,  such  debtor 
not  being  confined  at  the  suit  of  the 
state,  but  at  that  of  the  creditors.  In  re 
Mineau,  45  Fed.  Rep.  188. 

1.  Jurisdiction  Claimed  by  State  Courts. 

—  Geonria.  —  State  v.  Wederstrandt,  T. 
U.  P.  Charlt.  (Ga.)  213. 

Massachusetts. — Ex  p.  Kimball,  9 
Law  Rep.  (Mass.)  500;  Kenniston's 
Case,  9  Law  Rep.  (Mass.)  548;  Com.  v. 
Downes,  24  Pick.  (Mass.)  227. 

New  Hampshire.  —  State  v.  Dimick, 
12  N.  H.  194. 

New  York.  —  Matter  of  Carlton,  7 
Cow.  (N.  Y.)  471 ;  Exp.  Wilson,  4  C.  H. 
Rec.  (N.  Y.)  47. 

North  Carolina. — Ex  p.  Mason,  i 
Murph.  (N.  Car.)  336. 

Ohio.  —  Exp.  Collier,  6  Ohio  St.  55. 

Pennsylvania.  —  Lockington's  Case, 
Bright.  (Pa.)  269;  Olmsted's  Case, 
Bright.  (Pa.)  9;  Com.  v.  Murray,  4  Binn. 
(Pa.) 487;  Com.  V.  Barker,  5  Binn.  (Pa.) 
423;  Com.  V.  Callan,  6  Binn.  (Pa.)  255; 
Com.  V.  Gane,  3  Grant's  Cas.  (Pa.) 
447;  Com.  V.  Wright,  3  Grant's  Cas. 
(Pa.)  437;  Com.  V.  Camac,  i  S.  &  R. 
(Pa.)  87;  Com.  V.  Gamble,  11  S.  & 
R.  (Pa.)  93;  Com.  v.  Fox,  7  Pa.  St.  336. 

2.  Jurisdiction  Denied  by  Inferior  Fed- 
eral Courts. —  Matter  of  Keeler,  Hempst. 
(U.  S.)3o6;  Ex  p.  Robinson,  i  Bond  (U. 
S.)  39;  Matter  of  Farrand,  i  Abb.  (U.  S.) 
140;  Norris  v.  Newton,  5  McLean 
(U.  S.)  92;  U.  S.  V.  Rector,  5  McLean 
(U.  S.)  174;  In  re  Neill,  8  Blatchf.  (U.  S.) 
156;  Ex  p.  Sifford,  5  Am.  L.  Reg.  659; 
Collier's  Case,  6  Opin.  Atty.-Gen.  103; 
Belligerent    Asylum,    7    Opin.    Atty.- 
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some  of  the  state  courts.*  The  result  of  this  was  a  conflict  of 
decision  which  was  not  settled  until  1858,  when  the  Supreme  Court 
of  the  United  States  decided  against  this  exercise  of  power  on  the 
part  of  the  state  courts.'  The  jurisdiction  then  was  settled  as 
follows :  If,  upon  the  application  for  habeas  corpus,  it  does  not 
appear  in  what  custody  the  prisoner  is  held,  a  state  court  or  judge 
may  issue  the  writ  to  inquire  into  the  cause  of  imprisonment  and 
the  authority  for  detention,  but  being  apprised  by  the  return  that 
the  party  is  held  under  the  authority  of  the  United  States,  the 
jurisdiction  is  at  an  end.  Where,  however,  the  application  states 
that  the  party  is  confined  under  the  authority  of  the  United  States, 
no  state  court  or  judge  can  assume  any  jurisdiction  either  to  issue 
habeas  corpus  or  to  proceed  thereon,  and  all  acts  done  in  pursuance 
of  such  assumed  jurisdiction  are  null  and  void.^ 

Person  Held  under  Military  Authority. —  It  was  Still  claimed  in  some 
quarters  that  this  doctrine  applied  only  to  undisputed  lawful 
authority,  and  that  the  courts  of  the  state  had  yet  authority  to 
liberate  on  habeas  corpus  one  confined  by  government  officials 
and  not  under  judicial  sentence.*  This  gave  rise  to  another 
decision  of  the  United  States  Supreme  Court  in  1871,*  and 
accordingly  it  must  now  be  considered  settled  law  that  no  state 
court  or  judge  has  jurisdiction  to  proceed  on  habeas  corpus  for 
the  discharge  of  a  person  held  under  the  authority  or  under  the 
claim  and  color  of  authority  of  the  United  States,  be  that  author- 
ity civil  or  military.* 

Gen.  123;  Williamson's  Case,  7  Opin.  Iowa. — Ex  p.   Anderson,    16   Iowa 

Atty.-Gen.  482.      See    Fugitive    Slave  595;  Exp.  Holman,  28  Iowa  88. 

Law,  I  Blatchf.  (U.  S.)  641.  Massachusetts.  —  McConologue's 

1.  Jurisdiction  Eefused  by  State  Courts.  Case,  107  Mass.  154. 

—  State    V.   Plime,    T.    U.    P.    Charlt.         New    York.  —  Matter   of   Carlton,    7 

(Ga.)    142;    Husted's    Case,    i    Johns.  Cow.  (N.  Y.)  471;  Matter  of  Ddbbs,  21 

Cas.   (N.   Y.)  136;  State  v.   Zulicii,  29  How.  Pr.  (N.  Y.  Super.  Ct.)68;  Matter 

N.  J.  L.  409;  Roberts's  Case,  2  Am.  L.  of  Barrett,  42  Barb.  (N.  Y.)  479;  People 

J.    i()2;  Ex  p.   Rhodes,    2   Wheel.   Cr.  z/.  Gaul,  44  Barb.  (N.  Y.)  98. 
Cas.  (N.  Y.)  559.  Ohio.  —  Matter  of  Disinger,  12  Ohio 

2.  Ableman  v.  Booth,   21   How.  (U.  St.  256. 

S.)  506.  Pennsylvania.  —  Com.     v,    Blake,    8 

8.  Ableman  v.  Booth,  21    How.   (U.  Phila.  (Pa.)  523. 

S.)  506,  reversing  In  r^  Booth,  3  Wis.  i;  IVisconsin. — In  re  Higgins,  16  Wis. 

Bagnall  v.  Ableman,  4  Wis.  163;  Mat-  351;  In  re  Tarble,  25  Wis.  390. 

ter  of  Jordan,  2  Am.  L.  Reg.  N.  S.  749;  See   also   Skeen   v.    Monkeimer,    21 

Exp.  Sifford,  5  Am.  L.  Reg.  659;  U.  S.  Ind.   \,  following  Ohio,  etc.,   R.  Co.  v. 

V.   Doss,    II   Am.   L.   Reg.    N.  S.  320;  Fitch,  20  Ind.  498. 

Matter    of    Spangler,    11     Mich.    298;  6.  Tarble's  Case,  13  Wall.  (U.  S.)  397. 

Rielly's  Case,  2  Abb.  Pr.  N.  S.  (N.  Y.  6.  Tarble's  Case.  13  Wall.(U.  S.)  397, 

C.    PI.)   334;    Matter   of    Beswick,    25  in  which  the  court  said,/^r  Field,}.: 

How.    Pr.    (N.    Y.    Supreme   Ct.)   149;  "  Some  attempt    has    been    made,    in 

Matter  of  Hopson,  40  Barb.  (N.  Y.)  34;  adjudications  to  which  ourattention  has 

Matter  of  Qfc'Connor,  48  Barb.  (N.  Y.)  been  called,  to  limit  the  decision  of  this 

258;  Shirk's  Case,  5  Phila.  (Pa.)  333.  court  in  Ableman  v.  Booth,  21   How. 

4.  Courts  Claiming  Jurisdiction  in  En-  (U.  S.)  506,     *    *    *    to  cases  where  a 

listment    Cases.  —  Connecticut.  —  Lana-  prisoner  is  held  in  custody  under  un- 

han  V.  Birge,  30  Conn.  438.  disputed  lawful  authority  of  the  United 
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(2)  Release  from  State  Custody  by  Federal  Courts.  —  As  before 
stated,  there  is  now  no  question  of  the  jurisdiction  or  power  of 
the  federal  courts  to  issue  habeas  corpus  to  one  alleged  to  be 


States,  as  distinguished  from  his  im- 
prisonment under  claim  and  color  of 
such  authority.  But  it  is  evident 
that  the  decision  does  not  admit  of  any 
such  limitation.  It  would  have  been  un- 
necessary to  enforce,  by  any  extended 
reasoning,  such  as  the  chief  justice 
uses,  the  position  that  when  it  appeared 
to  the  judge  or  officer  issuing  the  writ 
that  the  prisoner  was  held  under  un- 
disputed lawful  authority,  he  should 
proceed  no  further.  No  federal  judge 
even  could,  in  such  case,  release  the 
party  from  imprisonment,  except  upon 
bail  when  that  was  allowable.  The 
detention  being  by  admitted  lawful 
authority,  no  judge  could  set  the  pris- 
oner at  liberty,  except  in  that  way,  at 
any  stage  of  the  proceeding.  All  that 
is  meant  by  the  language  used  is  that 
the  state  judge  or  state  court  should 
proceed  no  further  when  it  appears, 
from  the  application  of  the  party  or 
the  return  made,  that  the  prisoner  is 
held  by  an  officer  of  the  United  States 
under  what,  in  truth,  purports  to  be 
the  authority  of  the  United  States;  that 
is,  an  authority  the  validity  of  which 
is  to  be  determined  by  the  constitution 
and  laws  of  the  United  States.  If  a 
party  thus  held  be  illegally  imprisoned 
it  is  for  the  courts  or  judicial  officers 
of  the  United  States,  and  those  courts 
or  officers  alone,  to  grant  him  re- 
lease." 

Cases  Overmled.  —  The  cases  of  Able- 
man  V.  Booth,  21  How.  (U.  S.)  506, 
and  Tarble's  Case,  13  Wall.  (U.  S.) 
397,  have  in  effect  overruled  the  follow- 
ing cases: 

Connecticut.  —  Lanahan  v.  Birge,  30 
Conn.  438. 

Georgia.  —  State  v.  Wederstrandt,  T. 
U.  P.  Charlt.  (Ga.)  213. 

Iowa.  —  Ex  p.  Anderson,  16  Iowa 
595;  Ex  p.  Holman,  28  Iowa  88. 

Massachusetts.  —  Ex  p.  Kimball,  9 
Law  Rep.  (Mass.)  500;  Kenniston's 
Case,  9  Law  Rep.  (Mass.)  548;  Com.  v. 
Downes,  24  Pick.  (Mass.)  227;  McCono- 
logue's  Case,  107  Mass.  154. 

New  Hampshire.  —  State  v.  Dimick, 
12  N.  H.  194. 

New  York.  —  Matter  of  Carlton,  7 
Cow.  (N.  Y.)47i;  Matter  of  Dobbs,  21 
How.  Pr.  (N.  Y.  Super.  Ct.)  68;  Matter 
of  Barrett,  42  Barb.  (N.  Y.)  479;  People 


V.  Gaul,  44  Barb.  (N.  Y.)  98;  Wilson's 
Case,  4  C.  H.  Rec.  (N.  Y.)  47. 

North  Carolina.  —  Ex  p.  Mason,  i 
Murph.  (N.  Car.)  336. 

Ohio.  —  Ex  p.  Collier,  6  Ohio  St.  55; 
Matter  of  Disinger,  12  Ohio  St.  256. 

Pennsylvania.  —  Olmsted's  Case, 
Bright.  (Pa.)  9;  Lockington's  Case, 
Bright.  (Pa.)  269;  Com.  v.  Blake,  8 
Phila.  (Pa.)  523;  Com.  v.  Camac,  i  S. 
&  R.  (Pa.)  87;  Com.   v.  Gamble,  11  S. 

6  R.  (Pa.)  93;  Com.  v.  Wright,  3 
Grant's  Cas.  (Pa.)  437;  Com.  v.  Gane, 
3  Grant's  Cas.  (Pa.)  447;  Com.  v.  Mur- 
ray, 4  Binn.  (Pa.)  4S7;  Com.  v. 
Barker,  5  Binn.  (Pa.)  423;  Com.  v.  Cal- 
lan,  6  Binn.  (Pa.)  255;    Com.  v.  Fox, 

7  Pa.  St.  336. 

Wisconsin.  —  In  re  Booth,  3  Wis.  i ; 
In  re  Higgins,  16  Wis.  351;  In  re 
Tarble,  25  Wis.  390. 

Cases  Containing  Correct  Doctrine.  —  In 
the  following  cases  the  correct  doc- 
trine in  regard  to  this  jurisdiction  may 
be  found: 

Georgia.  —  State  v.  Plime,  T.  U.  P. 
Charlt.  (Ga.)  142. 

Michigan.  —  Matter  of  Spangler,  11 
Mich.  298. 

New  -Jersey.  —  State  v.  Zulich,  29  N. 
J.  L.  409. 

New  York.  —  Husted's  Case,  i  Johns. 
Cas.  (N.  Y.)  136;  Rielly's  Case,  2  Abb. 
Pr.  N.  S.  (N.  Y.  C.  PI.)  334;  Matter  of 
Beswick,  25  How.  Pr.  (N.  Y.  Supreme 
Ct.)  149;  Matter  of  Hopson,  40  Barb. 
(N.  Y.)  34;  Matter  of  O'Connor,  48 
Barb.  (N.  Y.)  258. 

Pennsylvania.  —  Shirk's  Case,  5 
Phila.  (Pa.)  333. 

United  States.  —  Ableman  v.  Booth, 
21  How.  (U.  S.)  506;  Tarble's  Case,  13 
Wall.  (U.  S.)  397;  Robb  v.  Connolly, 
III  U.  S.  624;  Ex  p.  Royall,  117  U.  S, 
241;  Matter  of  Keeler,  Hempst.  (U.  S.) 
306;  Matter  of  Farrand,  i  Abb.  (U. 
S.)  140;  Exp.  Robinson,  i  Bond.  (U.  S.) 
39;  Norris  v.  Newton,  5  McLean 
(U.  S.)  92;  In  r<?Neill,  8  Blatchf.  (U.  S.) 
156;  Roberts's  Case,  2  Am.  L.  J.  192; 
Matter  of  Jordan,  2  Am.  L.  Reg.  N.  S. 
749;  Ex  p.  Sifford,  5  Am.  L.  Reg.  659; 
U.  S.  V.  Doss,  II  Am.  L.  Reg.  N.  S. 
320;  Ex  p.  Rhodes,  2  Wheel.  Cr.  Cas. 
(N.  Y.)559;  Williamson's  Case,  7  Opin. 
Atty.- Gen.  482;  Fugitive  Slave  Law, 
I  Blatchf.  (U.  S.)  641;  Collier's  Case, 
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restrained  of  his  liberty  by  a  state  court  in  violation  of  the  con- 
stitution or  laws  of  the  United  States.*  But  they  are  not  bound 
to  exercise  this  power,  and  where  one  is  in  state  custody,  charged 
with  an  offense  against  the  laws  of  the  state,  which  custody  is 
alleged  to  be  in  violation  of  the  United  States  constitution  or 
laws,  the  federal  courts  have  a  discretion,  subordinate  to  any 
special  circumstances  requiring  immediate  action,  whether  or  not 
they  will  discharge  him  upon  habeas  corpus  in  advance  of  his  trial 
in  the  court  in  which  he  is  indicted.  And  when  the  state  court 
has  finally  acted  upon  the  case,  the  discretion  still  remains  whether, 
under  all  the  circumstances  then  existing,  the  accused,  if  con- 
victed, shall  be  put  to  his  writ  of  error  from  the  highest  court  of 
the  state,  or  even  from  the  Supreme  Court  of  the  United  States, 
or  whether  the  federal  court  will  proceed  summarily  upon  habeas 
corpus  to  determine  as  to  the  legality  of  the  restraint.* 


6    Opin.   Atty.-Gen.    103;    Belligerent 
Asylum,  7  Opin.  Atty.-Gen.  123. 

Resumption  of  Jurisdiction  by  State 
Court  After  Favorable  Decision  by  U.  S.  Su- 
preme Court.  —  United  States  Rev.  Stat., 
p!§  763.  764,  765,  provide  that  where  a 
party  is  in  custody  under  the  authority 
of  a  state  or  state  court  and  sues  out 
habeas  corpus  from  a  federal  court  alleg- 
ing his  detention  to  be  in  violation  of 
the  constitution  or  laws  of  the  United 
States,  the  hand  of  the  state  court  shall 
be  stayed  until  final  judgment  in  the 
habeas  corpus  case.  Under  this  it  is  held 
that  as  soon  as  final  judgment  has  been 
entered,  if  favorable  to  its  jurisdiction, 
the  state  court  may  proceed  with  the 
case  without  waiting  for  the  mandate 
of  the  Supreme  Court  to  be  handed 
■down.  The  court  remarked,  however, 
that  although  it  was  not  necessary  to 
wait  for  the  mandate,  yet  it  was  much 
better  and  safer  to  do  so.  In  re  Shi- 
buya  Jugiro,  140  U.  S.  291. 

1.  See  supra,  II.  I.  General  Federal 
yurisdiction, 

2.  Ex  p.  Royall,  117  U.  S.  241;  Ex  p. 
Fonda,  117  U.  S.  516. 

"  I  do  not  question  the  existence  of 
the  power  in  the  United  States  Circuit 
Courts  to  grant  writs  of  habeas  corpus 
when  it  is  alleged  that  a  person  is  de- 
prived of  his  liberty  by  state  action, 
contrary  to  the  provisions  of  the  fede- 
ral constitution;  but  it  is  a  power  to  be 
sparingly  exercised.  When  it  appears 
that  the  p^itioner  is  held  under  the 
judgment  of  a  state  court  of  competent 
jurisdiction,  before  this  court  should 
grant  him  a  discharge  it  should  be  made 
to  appear  that  the  illegality  of  his  deten- 
tion is  beyond  fair  question;  and  in  all 


cases  wherein  the  pivotal  point  has 
not  been  finally  decided  by  the  Su- 
preme Court,  but  still  remains  a  de- 
batable question,  the  Circuit  Court 
should  not  discharge  the  petitioner,  for 
this  would  be  simply  converting  the 
writ  of  habeas  corpus  into  a  writ  of 
error,  by  means  of  which  this  court 
would  be  asked  to  review  the  judg- 
ment of  the  state  court  upon  a  debat- 
able question  of  law  arising  under  the 
federal  constitution,  but  which  it  was 
the  duty  of  that  court  to  investigate 
and  decide.  In  such  cases,  the  federal 
question  can  be  leadily  presented  to 
the  Supreme  Court,  and,  as  there 
exists  this  plain  and  proper  remedy,  it 
should  be  followed."  Per  Shiras,  J., 
in  In  re  Spickler,  43  Fed.  Rep.  653. 

"  The  power  given  to  federal  courts 
to  arrest  the  arm  of  state  authorities 
and  to  discharge  persons  held  by  them 
for  alleged  violations  of  their  local  law 
is  one  of  great  delicacy,  and  should 
only  be  exercised  when  it  clearly  ap- 
pears that  their  proceeding  is  repug- 
nant to  the  constitution  of  the  United 
States,  and  urgent  justice  demands 
prompt  action.  Federal  courts  should 
certainly  assume  that  a  state  legisla- 
ture will  not  wilfully  disregard  the 
constitution,  and  that  a  state  court  will 
perform  an  obligatory  duty  and  ad- 
minister justice  in  conformity  with  the 
national  constitution  and  laws."  Per 
Dick,  J.,  in  In  re  Flinn,  57  Fed.  Rep, 
496. 

"  The  courts  of   the  United   States 
have  great  respect  for  state  authority 
and  it  is  only  after  full  and  most  care- 
ful investigation  and  consideration,  al- 
though acting   within   the    undoubted 
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b.  Concurrent  Jurisdiction— of  state  and  Federal  courts. — There 
are  rnany  cases  in  which  the  state  and  federal  courts  have  concur- 
rent jurisdiction  of  offenses,  and  the  consequent  concurrent  power 
to  inquire  into  the  legahty  of  restraint  upon  habeas  corpus.*  In 
such  cases  it  is  well  settled  that  the  court  to  which  jurisdiction 
first  attaches  will  continue  with  the  case  to  final  disposition ;  if  a 
state  court  first  obtains  jurisdiction  of  the  case,  a  federal  court 
will  not  attempt  to   interfere  by  habeas  corpus,  and  vice  versa."^ 

Of  state  Courts.  —  Where  a  state  court  has  jurisdiction  of  a  case,  no 
other  court  of  the  state  of  inferior  or  concurrent  jurisdiction 
should  interfere  by  habeas  corpus.' 


scope  of  its  jurisdiction,  that  a  federal 
court  will  take  from  a  state  officer  a 
person  committed  to  him  by  a  state 
court  and  charged  with  an  offense 
against  state  laws  which  are  attacked 
as  in  conflict  with  the  federal  consti- 
tution." Pt-r  Wonlson,  J.,  in  In  re 
Jordan,  49  Fed.  Rep.   23S. 

Interference  Only  in  Special  Cases.  —  In 
accordance  with  the  above  doctrine  of 
discretion,  the  rule  has  been  adopted 
that  the  federal  court  would  not  inter- 
fere, in  the  absence  of  special  and 
urgent  circumstances,  and  in  the  fol- 
lowing cases  the  jurisdiction  was  there- 
fore declined:  Ex  p.  Royall,  117  U.  S. 
241;  Ex  p.  Fonda,  117  U.  S.  516;  In  re 
Duncan,  139  U.  S.  449;  Cook  v.  Hart, 
146  U.  S.  183;  Pepke  v.  Cronan,  155 
U.  S.  100;  Whitten  v.  Tomlinson,  160 
U.  S.  232;  New  York  v.  Eno,  155  U.  S. 
8g;  U.  S.  v.  Chapel,  54  Fed.  Rep.  140; 
In  re  Wood,  140  U.  S.  27S;  Ex  p.  Yung 
Jon,  28  Fed.  Rep.  308;  Ex  p.  Hanson, 
28  Fed.  Rep.  127;  In  re  Maldonado,  63 
Fed.  Rep.  825;  In  re  King,  51  Fed. 
Rep.  434- 

1.  Extradition  Proceedings.  —  Such 
concurrent  jurisdiction  exists  in  extra- 
dition cases.  Robb  v.  Connolly,  in 
U.  S.  624,  affirming  In  re  Robb,  64 
Cal.  431,  and  disapproving  In  re  Robb, 
19  Fed.  Rep.  26;  In  re  Fitton,  45  Fed. 
Rep.  471;  Matter  of  Titus's  Petition,  8 
Ben.  (U.  S.)  411;  Ex  p.  Smith,  3  Mc- 
Lean (U.  S.)  121;  In  re  Doo  Woon,  18 
Fed.  Rep.  898;  Ex  p.  State,  73  Ala. 
503;  Ex  p.  Jenkins,  2  Wall.  Jr.  (C.  C.) 
521;  Ex  p.  Deny,  10  Nev.  212.  See 
article  Extradition,  vol.  8,  p.  798. 

2.  Ex  p.  SifTord,  5  Am.  L.  Reg.  659; 
U.  S.  V.  Doss,  II  Am.  L.  Reg.  N.  S. 
320;  U.  S.  V.  Fayette  County  Jailer,  2 
Abb.  (U.  S.)  265;  U.  S.  V.  Rector,  5 
McLean  (U.  S.)  174;  Ex  p.  Robinson,  6 
McLean  (U.  S.)  355;  Exp.  McRoberts, 
16  Iowa  600;  People  v.  Fiske,  45  How. 


Pr.  (N.  Y.  Supreme  Ct.)  294;  Ex  p. 
Whitten,  67  Fed.  Rep.  230;  Mahon  v. 
Justice,  127  U.  S.  700;  Ex  p.  Bushnell, 
8  Ohio  St.  600. 

"  The  jurisdiction  of  the  courts  of 
the  United  States  is  limited,  but  within 
its  limits  supreme.  The  state  courts 
have  often,  in  many  cases,  a  concurrent 
jurisdiction  over  the  same  subjects  and 
persons.  But  neither  can  treat  the 
other  as  an  inferior  jurisdiction,  except 
in  the  cases  where  the  constitution  and 
acts  of  Congress  have  given  such  power 
to  the  courts  of  the  Union.  Where  per- 
sons or  property  are  liable  to  seizure  or 
arrest  by  the  process  of  both,  that 
which  first  attached  should  have  the 
preference.  Any  attempt  of  either  to 
lake  them  from  the  legal  custody  of 
the  officers  of  the  other  would  be  an 
unjustifiable  exercise  of  its  power,  and 
lead  to  most  deplorable  consequences. 
Therefore,  if  a  person  be  imprisoned 
under  the  civil  or  criminal  proofs  of 
one,  the  other  cannot  take  him  from 
such  custody  in  order  to  subject  him 
to  punishment  for  an  offense  against 
them.  A  fugitive  cannot  be  taken 
from  the  legal  custody  of  the  sheriff 
by  any  warrant  from  the  courts  of  the 
United  States  in  order  to  extradition, 
under  the  acts  of  Congress.  Neither 
can  such  fugitive,  when  in  custody  of 
the  marshal,  under  legal  process  from 
a  judge  or  commissioner  of  the  United 
States,  be  delivered  from  such  cus- 
tody by  means  of  a  habeas  corpus 
or  any  other  proofs,  to  answer  for  an 
offense  against  the  state,  whether  fel- 
ony or  misdemeanor,  or  for  any  other 
purpose."  Per  Grier,  J.,  in  Ex  p. 
Jenkins,  2  Wall.  Jr.  (C.  C.)  521. 

3.  Cooper  v.  People,  13  Colo.  337; 
In  re  Farrell,  22  Colo.  461 ;  Ex  p. 
Holman,  28  Iowa  88;  State  v.  Levy, 
38  La.  Ann.  918;  State  v.  Morales,  38 
La.  Ann.  giy;  In  re  Strickland,  41  La. 
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Of  Federal  Courts.  —  These  principles  likewise  apply  to  the  federal 
courts  among  themselves.' 

3.  Particular  Federal  Tribunals  —  a.  Supreme  Court.  —  By 
the  constitution  of  the  United  States  the  Supreme  Court  is  vested 
with  original  jurisdiction  in  habeas  corpus  in  two  classes  of  cases 
only:  first,  in  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls;  and,  second,  in  cases  where  a  state  is  a  party.  In 
all  other  cases  its  jurisdiction  is  merely  appellate.* 

In  the  Exercise  of  Its  Appellate  Jurisdiction,  the  Supreme  Court  may 
award  habeas  corpus  in  any  case  where  it  has  such  jurisdiction, 
which  is  in  any  case  not  prohibited  by  law  except  where  it  has 
original  jurisdiction.'     But  this  court  will  not  usually  issue  the 


Ann.  324;  State  v.  Sheriff,  43  La.  Ann. 
857;  State  V.  Miller,  97  N.  Car.  451; 
£x p.  Gilchrist,  4  -McCord.  L.  (S.  Car.) 
233- 

As  to  the  general  jurisdiction  of  state 
courts,  see  infra,  II.  4.  State  Courts. 

Where  an  application  for  bail  has 
been  made  to  one  court,  it  is  at  least 
irregular  for  another  court,  though  of 
concurrent  jurisdiction,  to  interfere  and 
grant  the  petitioner  a  writ  of  habeas 
corpus  to  admit  him  to  bail.  Ex  p. 
Kittrel,  20  Ark.  499. 

Prohibition  lies  to  prevent  a  judge 
from  issuing  and  entertaining  habeas 
corpus  where  by  statute  the  judge  of 
another  couet  has  primary  jurisdiction 
of  the  case.  State  v.  Murphy,  132  Mo. 
382. 

1.  Horner  v.  U.  S.,  143  U.  S.  570. 

2.  Ex  p.  Bollman,  4  Cranch  (U.  S.) 
75;  Ex  p.  Watkins,  7  Pet.  (U.  S.)  568; 
Exp.  Barry,  2  How.  (U.  S.)  65;  Ex  p. 
Dorr,  3  How.  (U.  S.)  103;  Exp.  Parks, 
93  U.  S.  18;  Ex  p.  Siebold,  100  U.  S. 
371;  Ex  p.  Virginia,  100  U.  S.  339;  Ex 
p.  Hung  Hang,  108  U.  S.  552. 

Where  a  district  judge  at  his  cham- 
bers decided  that  there  was  sufficient 
cause  for  the  surrender  of  a  person 
claimed  by  the  French  government, 
and  committed  him  to  custody  to  await 
the  order  of  the  President  of  the  United 
States,  the  Supreme  Court  has  no  juris- 
diction to  issue  a  habeas  corpus  for  the 
purpose  of  reviewing  that  decision. 
The  district  judge  exercises  a  special 
authority  in  this  case,  and  the  law  has 
made  no  provision  for  an  appeal  there- 
from. Hence,  if  habeas  corpus  were 
issued.jt  would  be  an  act  of  original 
jurisdiction  which  the  Supreme  Court 
does  not  possess.  Matter  of  Metz- 
ger,  5  How.  (U.  S.)  176.  See  also  In  re 
Kaine,  14  How.  (U.  S.)  119,  which  was 
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the  case  of  a  commissioner  exercising 
similar  special  authority. 

The  original  jurisdiction  of  the  Su- 
preme Court  does  not  extend  to  the 
case  of  a  petition  by  a  private  indi- 
vidual for  a  habeas  corpus  to  bring  up 
the  body  of  his  infant  daughter  alleged 
to  be  unlawfully  detained  from  him. 
Exp.  Barry,  2  How.  (U.  S.)  65. 

3.  U.  S.  V.  Hamilton,  3  Dall.  (U.  S.) 
17;  Ex  p.  Burford,  3  Cranch  (U.  S.) 
448;  Ex  p.  Bollman,  4  Cranch  (U. 
S.)  75;  Ex  p.  Kearney,  7  Wheat. 
(U.  S.)  38;  Exp.  Watkins,  7  Pet.  (U.  S.) 
568;  ^jr /.Wells,  18  How.  (U.  S.)  307; 
Exp.  Milligan,  4  Wall.  (U.  S.)  2;  Exp. 
Yerger,  8  Wall.  (U.  S.)  85;  Ex  p. 
Lange,  18  Wall.  (U.  S.)  163;  In  re 
Tyler,  149  U.  S.  164;  In  re  Swan,  150 
U.  S.  637. 

The  second  section  of  the  Act  of 
March  27,  1868,  repealing  so  much  of 
the  Act  of  February  5,  1867,  as  author- 
ized appeals  from  the  Circuit  Courts  to 
the  Supreme  Court,  does  not  take  away 
or  affect  the  appellate  jurisdiction  by 
habeas  corpus  under  the  constitution  or 
the  acts  of  Congress  prior  to  the  date 
of  the  last  named  act.  Exp.  Yerger 
8  Wall.  (U.  S.)  85. 

Authority  of  Supreme  Court.  —  The 
14th  section  of  the  Judiciary  Acts  (Laws 
of  the  United  States,  vol.  i,  p.  58),  pro- 
vides: "  That  either  of  the  justices  of 
the  Supreme  Court,  as  well  as  judges 
of  the  District  Courts,  shall  have  power 
to  grant  writs  of  habeas  corpus  for 
the  purpose  of  an  inquiry  into  the 
cause  of  commitment."  Under  this 
it  has  been  urged  that  this  does  not 
empower  the  United  States  Supreme 
Court  as  a  court  to  issue  habeas  corpus, 
but  the  justices  thereof.  It  is  held, 
however,  that  such  is  not  the  case  and 
that  the  United  States  Supreme  Court 
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writ  where  it  may  as  well  be  done  in  the  proper  Circuit  Court,  if 
there  are  no  special  circumstances  in  the  case  making  direct 
action  or  intervention  necessary.* 

b.  Circuit  Courts  of  Appeals.  —  The  act  creating  these 
courts  is  silent  as  to  their  jurisdiction  on  habeas  corpus,  and 
whether  or  not  they  possess  any  power  thereon  appears  not  to 
be  well  settled.* 

c.  Circuit  AND  District  Courts. —  The  United  States  Cir- 
cuit and  District  Courts  have  jurisdiction  by  the  United  States 
Revised  Statutes  to  grant  writs  of  habeas  corpus  for  the  purpose 
of  inquiring  into  the  cause  of  restraint  of  liberty.' 


has  authority  to  issue  the  writ.  Ex  p. 
Bollman.  4  Cranch  (U.  S.)  75. 

Authority  of  Supreme  Court  Justice.  — 
A  justice  of  the  Supreme  Court  can 
exercise  the  power  of  issuing  the  writ 
of  habeas  corpus  in  any  part  of  the 
United  States  where  he  may  happen 
to  be.     Ex  p.  Clarke,  100  U.  S.  399. 

Authority  of  Courts  and  Judges  Gener- 
ally.—  "  In  the  first  clause  of  the  sec- 
tion [i  U.  S.  Stat.  81],  the  power  to  grant 
the  writ  of  habeas  corpus  is  to  the  courts 
and  not  to  a  single  Judge  ;  while  in  that 
clause  of  the  section  authorizing  the 
writ  '  for  the  purpose  of  an  inquiry 
into  the  cause  of  commitment,'  any 
judge  of  any  of  the  courts  is  empowered 
to  award  it.  There  is  a  plain  and 
obvious  reason  for  this  distinction.  If 
the  power  to  grant  a  habeas  corpus  is 
given  in  the  first  clause  of  the  section 
bnly  where  necessary  to  the  exercise  of 
the  jurisdiction  of  a  court,  there  is 
great  propriety,  if  not  necessity,  that 
the  writ  should  be  ord-ered  by  the  court 
and  not  by  a  single  judge.  The 
clause,  beyond  question,  contemplates 
the  grant  of  the  writ  for  the  enforce- 
ment of  jurisdiction  in  some  proceed- 
ing or  case  pending  in  the  court  in 
which  the  writ  is  prayed  for.  And 
that  court  alone,  in  its  capacity  as  a 
court,  and  not  as  a  single  judge,  is 
best  qualified  to  decide,  judicially, 
whether  the  writ  is  necessary  to  en- 
force its  jurisdiction.  On  the  other 
hand,  when  the  great  prerogative 
writ  —  the  writ  of  liberty  —  the  writ  of 
habeas  corpus  ad  subjiciendum  —  au- 
thorizing an  inquiry  into  the  cause 
of  commitment,  provided  for  in  the 
second  clause  of  the  statute,  is  referred 
to,  any  judge  of  any  of  the  courts  is 
empowered  to  grant  it.  The  reason  of 
this  is  that  when  a  case  of  unlawful 
imprisonment  under  color  of  legal 
process  or  authority  exists,  there  is  a 


necessity  for  prompt  and  speedy  action; 
and  hence  the  party  is  entitled  to  be 
heard  before  a  single  judge,  without 
waiting  a  regular  session  of  a  court, 
which  might  be  months  distant,  and  at 
a  point  remote  from  the  place  of  the 
imprisonment  of  the  party  applying  for 
deliverance."  Ex  p.  Everts,  i  Bond 
(U.  S.)  197. 

1.  Ex  p.  Mirzan,  119  U.  S.  584. 

2.  See  Circuit  Court  of  Appeals  Act, 
March  3,  1891,  26  U.  S.  Stat,  at  L.  826. 

In  In  re  Boles,  48  Fed.  Rep.  75,  ap- 
plication for  the  writ  was  made  to  the 
Circuit  Court  of  Appeals  for  the  eighth 
circuit  for  the  liberation  of  a  person 
held  in  custody  outside  of  that  circuit. 
The  court  declined  to  decide  whether 
it  possessed  any  jurisdiction  at  all  to 
issue  the  writ,  but  held  that  in  any 
case  it  certainly  had  no  power,  in  the 
absence  of  express  statutory  authoriza- 
tion, to  award  the  writ  to  be  served  in 
another  circuit. 

In  In  re  Buskirk,  25  U.  S.  App.  613,. 
72  Fed.  Rep.  14,  however,  the  court 
said  there  could  be  no  question  as  to 
the  powers  of  the  Circuit  Court  of 
Appeals  to  issue  habeas  corpus. 

8.  U.  S.  Rev.  Stat.,  §  752.  See  also 
Exp.  Milligan,  4  Wall.  (U.  S.)  2;  In  re 
Bryant,  Deady  (U.  S.)  118;  Ex  p.  Ken- 
yon,  5  Dill.  (U.  S.)  385;  Matter  of  Mc- 
Donald, 9  Am.  L.  Reg.  661. 

Habeas  Corptis  in  Aid  of  Jurisdiction.  — 
The  clause  in  i  U.  S.  Stat.  81  authoriz- 
ing a  habeas  corpus  in  aid  of  the  juris- 
diction of  a  court  clearly  contemplates 
a  suit  or  proceeding  in  esse,  and  that 
such  writ  is  necessary  as  subsidiary  to 
the  exercise  of  jurisdiction.  And  the 
Superior,  Circuit,  and  District  Courts 
of  the  United  States  have  no  authoriza- 
tion by  this  act  to  issue  a  habeas  cor- 
pus, unless  it  is  necessary  in  aid  of 
jurisdiction  in  a  case  or  proceeding 
there    pending.     Thus   the    case    of   a 
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Bemoval  from  State  Court.  —  Since  the  Act  of  March  3,  1875,  c.  137, 
§  2,  the  writ  of  habeas  corpus  is  not  removable  from  a  state  court 
into  a  Circuit  Court  of  the  United  States.* 

4.  State  Courts.  —  The  statutes  and  constitutions  of  the  several 
states  conferring  jurisdiction  upon  the  various  state  courts  to 
issue  the  writ  of  habeas  corpus  differ  widely,  making  it  impossible 
to  state  any  general  rules  upon  the  subject.  The  decisions 
collated  in  the  notes  should  be  consulted  in  connection  with 
the  statutory  and  constitutional  provisions,  which  are  being  con- 
stantly altered  or  repealed.*     It  may  be  said,  however,  in  a  gen- 


father  claiming  the  custody  of  an  in- 
fant child  is  not  one  in  which  a  habeas 
corpus  can  issue,  by  a  court  of  the 
United  States,  as  ancillary  to  the  exer- 
cise of  its  jurisd,iction  under  the  above 
act.  Ex  p.  Everts,  i  Bond  (U.  S.)  197. 
Diverse  Citizenship.  —  A  petition  for  a 
writ  of  habeas  corpus  by  a  citizen  of  one 
state,  seeking  release  from  illegal  re- 
straint by  a  citizen  of  another  state,  is 
a  suit  or  controversy  between  such 
parties;  and  the  Circuit  Court  has 
jurisdiction,  upon  the  ground  of  di- 
verse citizenship,  to  issue  the  writ  and 
determine  such  controversy,  where  the 
question  involved  is  that  of  the  peti- 
tioner's legal  right  to  a  discharge  from 
restraint,  and  not  one  of  discretion  as 
to  the  place  or  character  thereof. 
King  V.  McLean  Asylum,  12  C.  C.  A. 

145- 

Cencorrent  Jurisdiction  in  TJ.  S.  Circuit 
Court  and  State  Supreme  Court.  —  Tjie 
United  States  Circuit  Court  and  the 
Supreme  Court  of  the  state  have  con- 
current jurisdiction  on  habeas  corpus 
to  inquire  into  the  validity  of  a  munici- 
pal ordinance  alleged  to  violate  the  14th 
amendment  of  the  federal  constitution, 
but  the  Circuit  Court  should  not  over- 
rule the  decision  of  the  state  court,  be- 
cause it  has  no  appellate  jurisdiction 
over  the  courts  of  the  state,  and  it 
should  refer  the  case  to  the  United 
States  Supreme  Court  for  final  deci- 
sion.    In  re  Wo  Lee,  26  Fed.  Rep.  471, 

1.  Kurtz  V.  Moffitt,  115  U.  S.  487; 
Jones  V.  Seward,  3  Grant's  Cas.  (Pa.) 

431. 

2,  As  to  issuance  of  the  writ  at 
chambers  and  in  vacation,  see  article 
Chambers  and  Vacation,  vol.  4,  p.  360. 

Alajmma.  —  Ex  p.  Chaney,  8  Ala. 
424;  Ex  p.  Cleveland,  36  Ala.  306. 
See  Ex  p.  Burnett,  30  Ala.  461 ;  Ex  p. 
Hill,  38  Ala.  429;  Morrow  v.  Bird,  6 
Ala.  834;  State  v.  Guest,  6  Ala.  778; 
Hale  V,  State,  24  Ala.   80;  Ex  p.  Bur- 


nett, 30  Ala.  461;  Ex  p.  Hill,  38  Ala. 
429. 

Arkansas.  —  Matter  of  Beard,  4  Ark. 
9;  Ex  p.  Hunt,  ID  Ark.  284,  Ex  p. 
Kittrel,  20  Ark.  499;  Ex  p.  Robins,  15 
Ark.  402;  State  v.  Neel,  48  Ark.  283; 
Wright  V.  Johnson,  5  Ark.  687. 

California. — Ex  p.  Ellis,  11  Cal. 
223.     See    People  v.   Booker,    51   Cal. 

317. 

Colorado.  —  In  re  Garvey,  7  Colo. 
502.  See  In  re  Farrell,  22  Colo.  461; 
Cooper  V.  People,  13  Colo.  337;  Evans 
V.  Bowers,  13  Colo.  511. 

Florida.  —  Ex  p.  Harfourd,  16  Fla. 
283;  Ex  p.  Eagan,  18  Fla.  194. 

Georgia.  —  Chapman  v.  Woodruff,  34 
Ga.  91;  Moore  v.  Sheriff,  63  Ga.  506. 

Idaho.  —  In  re  Dowling,  (Idaho  1S96) 
43  Pac.  Rep.  871. 

Illinois.  —  Matson  v.  Swanson,  131 
111.  255;  People  V.  Bradley,  60  111.  390; 
People  V.  Town,  4  111.  19. 

Indiana. — Gregg  v.  Wynn,   22  Ind. 

373. 

Kansas.  —  Matter  of  Gunn's  Petition, 
50  Kan.  155;  Ex  p.  Phillips,  7  Kan.  48. 

Kentucky.  —  Bethuram  v.  Black,  11 
Bush.  (Ky.)  628. 

Louisiana.  — In  re  Strickland,  41  La. 
Ann.  324;  State  v.  Rose,  29  La.  Ann. 
755;  Gottschalk  v.  Meyer,  28  La. 
Ann.  885;  State  v.  Parish  Prison,  15 
La.  Ann.  347;  Matter  of  Ross,  38  La. 
Ann.  523;  State  v.  Judge,  48  La.  Ann. 
92;  State  V.  Civil  Sheriff,  47  La.  Ann. 
334;  State  V.  Sheriff,  43  La.  Ar\n.  857; 
State  V.  Levy,  38  La.  Ann.  gi8;  State 
V.  Morales,  38  La.  Ann.  919;  In  re 
Strickland,  41  La.  Ann.  324;  State  v. 
Sheriff,  43  La.  Ann.  857. 

Maryland.— Ex  p.  O'Neill,  8  Md. 
227;  Exp.  Maulsby,  i3Md.625;  Matter 
of  Glenn,  54  Md.  572;  State  v.  Mace,  5 
Md.  337. 

Massachusetts.  —  Com.  v.  Moore,  19 
Pick.  (Mass.)  339. 

Michigan.  —  In  r^  Jackson,  15  Mich. 
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eral  way,  that  the  state  courts  have  jurisdiction  on  this  writ  to 
inquire  into  any  illegal  or  unauthorized  restraint  of  liberty,  by 
whomsoever  the  restraint  is  exercised,  provided  the  prisoner  be 
not  in  custody  under  or  by  claim  or  color  of  the  authoHty  of  the 
United  States.  In  the  latter  case,  as  we  have  seen,  the  courts  of 
the  state  can  exercise  no  jurisdiction  on  the  writ.* 


417;  Matter  of  Buddington.  29  Mich. 
472;  Faust  V.  Judge,  30  Mich.  266; 
Goodchild  -'.  Foster,  51  Mich.  599; 
See  also  Burger's  Case,  39  Mich.  203. 

^Minnesota.  —  State  :'.  Grant,  10  Minn. 
39;  In  re  Snell,  31  Minn,  no;  State  v. 
Hill,  10  Minn.  63;  State  v.  Bechdel,  38 
Minn.  278;  Lee's  Case,  i  Minn.  60. 

Mississippi.  —  Ex  p.  Hickey,  4  Smed. 
&  M.  (Miss.)  751;  Steele  v.  Shirley,  9 
Smed.  &  M.  (Miss.)  382. 

Missouri.  — Ex  p.  Bethurum,  66  Mo. 
545;  Ex  p.  Jilz,  64  Mo.  205;  Matter 
of  McDonald,  19  Mo.  App.  370;  Ex  p. 
Marmaduke,  gi  Mo.  228;  State  v.  Mur- 
phy, 132  Mo.  382. 

Nebraska. — In  re  White,  33  Neb.  812. 

New  Jersey.  —  Buckley  v.  Perrine, 
54  N.  J.  Eq.  285. 

New  York.  —  People  v.  Cowles,  59 
How.  Pr.  (N.  Y.  Supreme  Ct.)  287. 
See  as  to  various  questions  of  jurisdic- 
tion. People  V.  Humphreys,  24  Barb. 
(N.  Y.)  521;  People  v.  Cooper,  8  How. 
Pr.  (N.  Y.  Supreme  Ct.)  288;  Shanks's 
Case,  15  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  38;  People  V.  Porter,  r 
Duer  (N.  Y.)  709;  Ex  p.  Beatty,  12 
Wend.  (N.  Y.)  229;  People  v.  Hoster, 
14  Abb.  Pr.  N.  S.  (N.  Y.)  414;  Yates 
V.  Lansing,  5  Johns.  (N.  Y.)  282,  6 
Johns.  (N.  Y.)  337,  9  Johns.  (N.  Y.)  395; 
Matter  of  Hopson,  40  Barb.  (N.  Y.)  34; 
People  V.  Nash,  5  Park.  Cr.  Rep.  (N. 
Y.  Supreme  Ct.)  473,  16  Abb.  Pr. 
(N.  Y.)  284,  33  How.  Pr.  (N.  Y.)  384, 
36  N.  Y.  607;  People  v.  Russell,  29 
How.  Pr.  (N.  Y.  Supreme  Ct.)  177; 
People  V.  Russell,  46  Barb.  (N.  Y.)  27; 
People  V.  Fancher,  2  Hun  (N.  Y.)  227; 
Jurisdiction  of  Justices  of  Supreme 
Court,  etc.  3  How.  Pr.  (N.  Y.)  39; 
People  V.  Folmsbee,  60  Barb.  (N.  Y.) 
480;  People  V.  Jefiferds,  5  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  518;  Wattles 
V.  Sheriff,  5  Cow.  (N.  Y.)  176;  People 
V.  Sebring,  14  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  31. 

North  Carolina.  —  Matter  of  Bryan, 
r  Winst.  L.  (N.  Car.)  i;  In  re  Schenck, 
74  N.  Car.  607;  State  v.  Miller,  97  N. 
Car.  45 1;  State  v.  Edney,  2  Winst.  L. 
(N.  Car.)  71. 


Ohio. — Ex  p.  Shean,  25  Ohio  St. 
440.     See  Ex  p.  Everts,  2  Disney  (Ohio) 

33- 

Pennsylvania.  —  Com.  v.  Holloway, 
5  Binn.  (Pa.)  512;  Ex  p.  Walton,  2 
Whart.  (Pa.)  501. 

South  Carolina.  —  Ex  p.  Gilchrist,  4. 
McCord.  L.  (S.  Car.)  233;  State  v. 
Jones,  32  S.  Car.  583. 

Texas.  —  Ex  p.  Lynn,  19  Tex.  App. 
120;  Ex  p.  Degener,  30  Tex.  App.  566; 
Ex  p.  Kearby,  (Tex.  Crim.  App.  1896) 
34  S.  W.  Rep.  635;  Legate  v.  Legate, 
87  Tex.  248;  Ex  p.  Lambert,  (Tex. 
Crim.  App.  1896)  36  S.  W.  Rep.  81. 

Vermont.  —  Hathaway  v.  Holmes,  r 
Vt.  405;  In  re  Cooper,  32  Vt.  258. 

Washington.  —  In  re  Rafferty,  I 
Wash.    382;    In   re   Graham,  7   Wash. 

237- 

iVest  Virginia.  —  Rust  v.  Vanvacter, 
9  W.  Va.  600. 

Wisconsin.  —  In  re  Booth,  3  Wis.  i ; 
Bagnall?'.  Ableman,  4  Wis.  163;  Matter 
of  Blair's  Petition,  4  Wis.  522;  In  re 
Crow,  60  Wis.  349. 

PVyoming.  —  Ex  p.  Bergman,  3 
Wyoming  396. 

1.  Supra,  n.  2.  a.  (i)  Release  from 
Federal  Custody  by  State  Courts. 

Jurisdiction  to  Issue  Writ  ad  Subjicien- 
dum After  Discharge  on  Writ  ad  Testifi- 
candum. —  The  provision  of  a  habeas 
corpus  act  that  a  prisoner  committed 
on  a  criminal  charge,  and  brought  up 
on  habeas  corpus  to  testify,  shall  be 
discharged  after  testifying  does  not 
preclude  the  issuance  of  a  habeas  cor- 
pus to  inquire  into  the  legality  of  his 
commitment.  Shanks's  Case,  15  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  38. 

Jurisdiction  to  Award  Writ  for  Delivery 
of  Prisoner  to  Proper  Officer.  —  Where 
property  is  burglariously  stolen  in  one 
county  and  the  offender  is  apprehended 
and  committed  for  such  offense  to  the 
jail  of  another  county,  if  he  is  indicted 
in  the  county  where  the  property  was 
stolen,  the  Supreme  Court  will,  on  the 
application  of  the  district  attorney  of 
that  county,  award  a  habeas  corpus  to 
bring  up  the  prisoner  so  that  he  may  be 
delivered  to  the  sheriff  of  the  county  in 
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5.  Territorial  Courts.  —  Most  of  the  territories  have  habeas 
corpus  acts  providing  for  the  issuance  of  the  writ  by  the  territo- 
rial courts.*  . 

III.  To  Whom  Application  Made.  —  The  application  for  habeas 
corpus  should  usually  be  made  to  the  local  court  or  judge  in  the 
county  in  which  the  applicant  is  restrained.*     If  the  local  judge 


which  the  property  was  stolen  and 
there  tried.  In  this  case,  however,  the 
sheriff  made  return  to  the  writ  that  the 
prisoner  had  already  been  tried  and 
convicted  and  was  under  sentence  of 
imprisonment  in  the  state  prison. 
Thereupon  all  further  proceedings  on 
the  habeas  corpus  were  stayed.  People 
7'.  Mason,  9  Wend.  (N.  Y.)  505. 

1.  Dakota.  —  The  Supreme  and  Dis- 
trict Courts  of  the  territory  of  Dakota 
possessed  common-law  as  well  as 
chancery  jurisdiction;  and  the  said 
courts  and  the  respective  judges 
thereof  might  grant  writs  of  habeas  cor- 
pus in  all  cases,  and  in  similar  manner, 
in  which  they  were  granted  by  the  fed- 
eral courts  and  judges.  U.  S.  v.  Bur- 
dick,  I  Dakota  137. 

By  Rev.  Stat.  U.  S.,  §  1912,  the  Su- 
preme and  District  Courts  of  the  terri- 
tory of  Dakota,  or  any  of  the  judges 
thereof  in  vacation,  have  jurisdiction  to 
issue  writs  of  habeas  corpus  in  all  cases 
in  which  the  same  were  grantable  by  the 
judges  of  the  United  States  in  the  Dis- 
trict of  Columbia,  /.  e.,  where  the  pris- 
oner was  in  custody  under  and  by 
color  of  the  authority  of  the  United 
States,  and  was  committed  for  trial 
before  some  court  thereof,  or  where 
he  was  restrained  of  his  liberty  under 
or  by  color  of  a  law  enacted  by  the 
legislative  assembly  of  the  territory, 
and  was  held  for  trial  before  some 
court  of  a  county  by  Rev.  Stat.  U.  S., 
$5  1910.  The  jurisdiction  of  the  above 
territorial  courts  was  the  same  in  such 
cases  as  that  conferred  on  the  Circuit 
and  District  Courts  of  the  United 
Stales.     U.   S.   v.   Burdick,    i    Dakota 

137- 

Under  the  habeas  corpus  act  of 
Dakota  District  Courts  had  original 
concurrent  jurisdiction  with  the  Su- 
preme Court,  and  their  judgments 
were  subject  to  review  as  in  other 
cases,  but  where  a  question  had  be- 
come res  adjudicata  a  writ  subsequently 
issued  i^ght  be  abated.  Ex  p.  Scott, 
I  Dakota  135. 

Oklahoma. — The  writ  of  habeas  corpus 
may  be  issued  by  a  judge  of  the  Dis- 


trict Court,  or  by  any  judge  of  the  Su- 
preme Court,  or  by  order  of  any  judge 
of  the  Supreme  Court,  by  the  clerk 
thereof;  or  it  may  be  issued  by  order 
of  the  District  Court  or  the  Supreme 
Court,  by  the  clerk  thereof.  In  re 
McMaster,  2  Okla.  435. 

District  of  Columbia.  —  A  writ  of 
habeas  corpus  is  a  common-law  writ 
and  may  be  issued  by  any  ju^ice  of 
the  Supreme  Court  of  the  District  of 
Columbia  at  chambers  and  in  vacation. 
The  writ  of  habeas  corpus  confers  no 
jurisdiction  to  appoint  a  guardian  of 
infants  to  superintend  their  education 
and  to  instruct  them  in  correct  habits 
of  life.  A  court  of  chancery  is  the 
appropriate  tribunal  for  such  purpose. 
In  re  Poole,  2  MacArthur  (D.  C.)  583. 

2.  In  re  White,  33  Neb.  812;  In  re 
Doll,  47  Minn.  518;  Ex  p.  Lynn,  19 
Tex.  App.  120. 

In  the  language  of  the  court  in  a 
California  case,  "  The  legislature  can 
never  have  intended  that  a  party  im- 
prisoned under  sentence  of  conviction 
for  a  misdemeanor  should  have  the 
privilege  of  selecting  from  the  judi- 
ciary of  the  whole  state  the  individual 
to  whom  he  prefers  to  make  his  appli- 
cation, however  distant  from  the  place 
of  his  detention,  and  compel  the  officer 
having  him  in  charge  to  convey  him  at 
the  expense  of  the  county,  it  may  be 
from  San  Diego  to  Klamath,  in  order 
that  he  may  avail  himself  of  a  remedy 
which  the  local  judge  of  his  county 
was  equally  authorized  to  grant." 
Ex  p.  Ellis,  II  Cal.  223. 

Nearest  Court  or  Judge.  —  As  a  gen- 
eral thing  a  petition  for  the  writ  should 
be  presented  to  the  court  or  judge  near- 
est the  place  where  the  petitioner  is 
restrained  of  his  liberty.  Ex  p.  Bren- 
ner, 3  Wyoming  412. 

In  Iowa  it  was  specially  provided  by 
statute  that  the  application  must  be 
made  to  the  court  or  judge  most  con- 
venient in  point  of  distance  to  the  ap- 
plication. Under  this  statute  the  appli- 
cant was  held  to  be  the  person  re- 
strained, and  the  proper  court  or  judge 
to   be,   not   the  one   nearest    the    resi- 
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or  court  is  unwilling  or  unable  to  act,  application  may  be  made 
outside  of  the  county.* 

Supreme  Court.  —  In  most  of  the  States  it  is  held,  however,  that 
the  restrictions  as  to  the  locality  of  the  applicant  do  not  apply 
to  the  Supreme  Court.*- 

IV.  By  Whom  Application  Made.  —  An  application  for  this 
writ,  in  cases  of  restraint  of  liberty,  may,  of  course,  be  made  by 
the  party  restrained,  but.it  is  often  inconvenient  or  impossible 
for  him  to  do  this  personally,  and  the  application  may  then  be 
made  by  some  other  person.*     This  third   person  should,  how- 


dence  of  the  applicant,-  but  the  one 
nearest  the  applicant  at  the  time  of 
restraint.  Thompson  z'.  Oglesby,  42 
Iowa  598. 

So,  where  two  minor  children  were 
abducted  and  carried  into  another  state 
without  the  knowledge  of  the  mother, 
the  Circuit  Court  of  Polk  county  had 
jurisdiction  to  issue  the  writ  of  habeas 
corpus  against  the  father,  his  residence 
being  in  Polk  county,  and  the  pre- 
sumption being  that  the  children  he 
had  abducted  were  there  also.  Rivers 
V.  Mitchell,  57  Iowa  193. 

Where  the  party  might  have  applica- 
tion to  the  proper  Circuit  Court  or 
Chancellor,  the  Supreme  Court  of 
Alabama  declined  to  issue  the  writ  re- 
turnable, since  it  would  occasion  an 
unnecessary  accumulation  of  costs  and 
increase  the  facility  of  escape.  Ex  p. 
Chaney,  8  Ala.  424. 

Application  to  Trial  Court.  —  An  appli- 
cation by  a  prisoner  for  discharge  on 
the  ground  that  he  has  not  had  a 
speedy  trial,  as  provided  by  statute, 
must  first  be  made  in  the  trial  court. 
Ex  p.  Fennessy,  5  Pac.  C.  L.  J.  496,  i 
Crim.  L.  Mag.  532;  Patterson  v.  State, 
49  N.  J.  L.  326. 

And  where  petitioners,  being  in- 
dicted in  a  Circuit  Court  of  the  United 
States  and  taken  into  custody,  applied 
to  the  United  States  Supreme  Court  for 
habeas  corpus,  without  first  invoking  the 
action  of  the  Circuit  Court  upon  the 
sufficiency  of  the  indictment,  it  was 
held  that  the  writ  would  not  issue. 
Jn  re  Lancaster,  137  U.  S.  393. 

1.  Ex  p.  Ellis,  II  Cal.  223;  Ex  p. 
Lynn,  19  Tex.  App.  120;  In  re  Doll,  47 
Minn.  518. 

2.  Ex  p.  Lynn,  19  Tex.  App.  120. 
See  Ex  /.  Kittrel,  20  Ark.  499;  Ex  p. 
Robins,  15  Ark.  402. 

The  restriction  in  the  habeas  corpus 
act  of  New  York,  that  application  for  a 
writ    must    be    to   a  judge   or  officer 


within  the  county  where  the  prisoner 
is  detained  or  an  adjoining  county,  was 
held  not  to  apply  to  the  Supreme  Court 
or  one  of  its  justices.  The  plain  read- 
ing of  the  statute  was  said  to  be  that 
an  application  might  be  made  to  the 
Supreme  Court  or  one  of  its  justices 
anywhere;  but  when  it  is  made  to 
"  any  officer  who  may  be  authorized  to 
perform  the  duties  of  a  justice  of  the 
Supreme  Court  at  chambers  "  that 
officer  must  be  or  reside  "  within  the 
county  where  the  prisoner  is  de- 
tained "  unless  there  "  be  no  such 
officer  within  such  county,  or  if  he  be 
absent  or  for  any  cause  be  incapable 
of  acting  or  have  refused  to  grant  such 
writ."  People  v.  Cowles,  59  How.  Pr. 
(N.  Y.  Supreme  Ct.)  287.  But  see  In 
re  Doll,  47  Minn.  518. 

3.  StG  infra,  V.  3.  /'.  By  Whom  Made. 

Application  by  Indian  —  United  States, 
—  An  Indian  is  a  person  within  the 
meaning  of  the  habeas  corpus  act,  and 
as  such  is  entitled  to  sue  out  a  writ  of 
habeas  corpus  in  the  federal  courts 
when  it  is  shown  that  the  petitioner  is 
deprived  of  his  liberty  under  color  of 
authority  of  the  United  States,  or  is  in 
custody  of  an  officer  in  violation  of  the 
constitution  or  a  law  of  the  United 
States,  or  in  violation  of  a  treaty  made 
in  pursuance  thereof.  U.  S.  v.  Crook,  5 
Dill.  (U.  S.)453. 

In  Georgia  the  person  imprisoned  or 
illegally  detained  may  petition  for  the 
writ;  or  any  person  may  apply  for  it  in 
his  behalf.  State  v.  Philpot,  Dudley 
(Ga.)  46.  And  this  is  provided  for  by 
Code  Ga.,v^3933.  Broomhead  i/.  Chis- 
olm,  47  Ga.  390. 

By  Attorney  in  Fact.  —  A  duly  ap- 
pointed attorney  in  fact  may  institute 
a  habeas  corpus  proceeding  for  the 
benefit  of  his  principal,  make  the 
necessary  affidavit,  and  take  such  other 
necessary  steps  in  the  matter  as  an 
attorney   in    fact    could    do    in   other 
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ever,  have  some  interest  in  the  matter  or  be  authorized  to  prose- 
cute the  writ  —  a  mere  stranger  has,  in  general,  no  right  to  apply 
for  it.* 

One  Claiming  Right  to  Custody.  —  The  writ  may  issue  at  the  instance 
of  any  one  who  claims  a  right  to  the  custody  of  a  person  restrained 
or  taken  from  him.* 


cases,  and  any  judgment  rendered  in 
the  case  would  be  binding  as  to  his 
principal.     State  v.   Giroux,  15   Mont. 

137- 

1.  Ex  p.  Child.  15  C.  B.  238,  80  E. 
C.  L.  238. 

A  writ  of  habeas  corpus  may  issue 
upon  the  petition  and  affidavit  of  some 
person  other  than  the  prisoner  himself ; 
but  it  must  be  in  accordance  with  the 
wishes  of  the  party  restrained  of  his 
liberty.  It  is  allowed  in  such  a  case  to 
prevent  delay,  where  the  prisoner  is 
represented  to  be  under  a  disability, 
or  is  in  some  manner  prevented  from 
making  the  application  in  his  own  right 
and  person.  Com.  v.  Killacky,  3 
Brews.  (Pa.)  565. 

In  Ex  p.  Child,  15  C.  B.  238,  80  E. 
■C.  L.  238,  a  rule  having  been  obtained 
for  a  habeas  corpus  to  bring  up  a 
lunatic  confined  in  an  asylum  in  Eng- 
land under  Irish  medical  certificates, 
the  court  discharged  it  with  costs,  there 
being  no  affidavit  to  show  that  the 
party  promoting  the  application  was 
<luly  authorized  by  the  lunatic. 

But  an  action  on  the  case  for  caus- 
ing a  writ  of  habeas  corpus  to  be  issued 
and  served  upon  the  party  therein 
alleged  to  be  restrained,  without  his 
authority  and  against  his  consent,  can- 
not be  maintained  if  it  appear  that  the 
complaint  was  made  by  authority  from 
the  plaintiff,  and  at  his  request,  ex- 
pressed either  directly  to  the  defend- 
ant or  indirectly  through  some  other 
person.  Linda  v.  Hudson,  x  Cush. 
■<Mass.)  385. 

Sufficient  Interest.  —  A  deputy  mar- 
shal who  has  a  commissioner's  war- 
rant for  the  arrest  of  a  prisoner  on 
extradition  proceedings  has  a  sufficient 
interest  to  authorize  him  to  apply  for  a 
writ  of  habeas  corpus,  he  finding  the 
prisoner  already  in  custody  by  state 
process  in  civil  actions.  In  re  Min- 
eau,  45  Fed.  Rep.  iSS. 

Wife  of  Person  Bestrained.  — "  It  is 
claimedi^on  the  part  of  the  United 
States  that  the  writ  must  be  dismissed 
because  it  is  not  prosecuted  by  the 
recruit  himself;  that  no  one  can  prose- 


cute it  but  himself,  unless  it  be  shown 
that  he  is  debarred  the  opportunity  of 
preferring  a  petition  himself;  and  that 
such  fact  is  not  shown  in  this  case.  It 
has  never  been  understood  that,  at 
common  law,  authority  from  a  person 
unlawfully  imprisoned  or  deprived  of 
his  liberty  was  necessary  to  warrant  the 
issuing  of  a  habeas  corpus  to  inquire 
into  the  cause  of  his  detention.  *  *  * 
In  the  present  case,  the  petitioner 
states  in  her  petition  that  she  is  the 
wife  of  the  recruit  and  is  dependent 
upon  him  for  support.  This  is,  I  think, 
sufficient  to  authorize  her  to  prosecute 
the  writ."  Pi-r  Blatchford,  J.,  in  In 
Matter  of  Ferrens,  3  Ben.  (U.  S.)  442. 

2.  Holsey  v.  Trevillo,  6  Watts  (Pa.) 
402. 

Uaster  for  Slave.  —  U.  S.  v.  William- 
son, 3  Am.  L.  Reg.  729. 

Master  for  Apprentice.  —  See  Rex  v. 
Reynold,  6  T.  R.  497;  Rex  7/.  Edwards, 
7  T.  R.  741;  Com.  V.  Beck,  i  Browne 
(Pa.)  277;  Lea  v.  White,  4  Sneed. 
(Tenn.)  73,  67  Am.  Dec.  599. 

For  Custody  of  Child.  —  It  is  held  that 
no  person  has  a  right  to  sue  out  a  writ 
of  habeas  corpus  on  behalf  of  a  minor 
unless  it  appears  that  such  person  has 
a  right  to  the  custody  or  control  of  the 
minor,  or  has  been  invited  by  the  minor 
to  sue  out  such  writ,  or  by  his  guard- 
ian, or  parent,  or  by  some  one  entitled 
by  law  to  interfere  with  his  custody. 
In  re  Poole,  2  MacArthur  (D.  C.)  5S3. 

In  general  an  application  for  the  cus- 
tody of  a  chijd  may  be  made  by  either 
parent.  Ex  p.  Templer,  2  Saund.  &  C. 
169;  Rex  V.  Clarke,  i  Burr.  606;  U.  S. 
V.  Anderson,  Cooke  (Tenn.)  143;  Rust 
V.  Vanvacter,  g  W.  Va.  600;  People  v. 
Mercein,  3  Hill  (N.  Y.)  399;  McCono- 
logue's  Case,  107  Mass.  154;  Com.  v. 
Briggs,  16  Pick.  (Mass.)  203;  Mayne  v. 
Baldwin,  5  N.  J.  Eq.  454. 

In  Whose  A^ame.  —  The  application 
may  be  in  the  name  of  the  infant  by 
his  next  friend  or  in  the  name  of  the 
person  claiming  the  possession.  And 
where  the  mother  is  the  person  claim- 
ing the  custody  and  she  has  married 
again,  the  petition  may  be  in  the  name 
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V.  Petition  —  1.  By  Whom  Made.  —  See  supra,  IV.  By  Whom 
Application  Made. 

2.   Requisites  and   Sufficiency — a.   In   General.  —  A   petition^ 
for  habeas  corpus  should  be  in  writing  under  oath,  *  should  describe 
the  person  imprisoned,*  the  party  by  whom  he  is  deprived  of  his 
liberty,  and  the  circumstances  of  the  restraint.* 

Under  statutes.  —  Where  the  petition  is  made  under  a  statute  sub- 
stantial compliance  with  its  provisions  will  in  general  be  sufficient.* 
But  if  the  statute  exempts  certain  persons  from  the  benefit  of  the 
writ,  the  petition  must  show  the  petitioner  to  be  without  the 
exemption.* 


of  her  second  husband  or  herself. 
Armstrong  ?'.  Stone,  9  Gratt.  (Va.)  102. 

Guardian  for  Ward.  —  Ex  f.  Ralston, 
R.  M.  Charlt.  (Ga.)  119;  Payne  z*.  Payne, 
39  Ga.  174;  Garner  v.  Gordon,  41  Ind. 
92;  McConologue'sCase,  107  Mass.  171; 
Com.  V.  Hammond,  10  Pick.  (Mass.)  274; 
In  re  Jackson,  15  Mich.  417;  Heather 
Children's  Case,  50  Mich.  261;  Town- 
send  V.  Kendall,  4  Minn.  412;  Ferguson 
V.  Ferguson,  36  Mo.  197;  Foster  v.  Al- 
ston, 6  How. (Miss. )4C)6;  States'.  Cheese- 
man,  5  N.  J.  L.  511;  State  v.  Clover, 
16  N.  J.  L.  419;  Matter  of  Wollstone- 
craft,  4  Johns.  Ch.  (N.  Y.)  80;  People 
V.  Mercein,  8  Paige  (N.  Y.)  47;  Peo- 
ple V.  Wilcox,  22  Barb.  (N.  Y.)  178; 
Wilcox  V.  Wilcox,  14  N.  Y.  575;  Com. 
V.  Smith,  I  Brews.  (Pa.)  547;  Com. 
V.  Barney,  4  Brews.  (Pa.)  408;  Com.  v. 
Addicks,  5  Binn.  (Pa.)  520,  2  S.  &  R. 
(Pa.)  174;  Com.  V.  Reed,  59  Pa.  St.  425; 
Ward  V.  Roper,  7  Humph.  (Tenn.)  iii; 
Matthews  v.  Wade,  2  W.  Va.  464;  In 
re  Poole,  2  MacArthur  (D.  C.)  583; 
Rex  V.  Smith,  7  Mod.  234;  Villareal  v. 
Mellish,  2  Swanst.  533;  Matter  of  An- 
drews, L.  R.  8  Q.  B.  153. 

Husband  for  Wife  and  Vice  Versa.  — 
Where  a  wife  is  by  her  own  desire  liv- 
ing apart  from  her  husband,  and  is 
under  no  restraint,  the  court  will  not 
grant  a  habeas  corpus  upon  the  applica- 
tion of  the  husband  for  the  purpose  of 
restoring  her  to  his  custody.  Reg.  v. 
Leggatt,  18  Q.  B.  7,81,  83  E.  C.  L.  781; 
Ex  p.  Sandilands,  12  Eng.  L.  &  Eq.  463. 

Habeas  corpus  has  been  allowed  on 
application  of  a  husband  to  obtain  cus- 
tody of  a  wife,  though  the  wife  did  not 
desire  to  return  to  the  husband.  Of 
course,  however,  in  such  case  the  courts 
would  merely  set  her  at  liberty  and  al- 
low her  to  proceed  as  she  desired.  Rex 
V.  Clarkson,  i  Stra.  444;  Rex  w.  Brooke, 
4  Burr.  1991 ;  Rex  v.  Mead,  i  Burr.  542; 


Lister's  Case,  8  Mod.   22;  Rex  v.  Wil- 
son, 4  Ad.  &  El.  645,  31  E.  C.  L.  161. 

A  wife  may  be  allowed  to  make  a 
motion  in  court  for  habeas  corpus  in 
behalf  of  her  husband.  Cobbett  v. 
Hudson,  15  Q.  B.  988,  69  E.  C.  L.  988; 
Doe  V.  Hale,  15  Q.  B.  181,  note  /',  69 
E.  C.  L.  181,  note  b. 

Sister  for  Sister.  —  A  woman  may' 
have  the  writ  of  habeas  corpus  to  relieve 
her  sister  from  restraint.  ///  re  Suttor, 
2  F.  &  F.  267.  And  the  sister  of  an 
orphan  girl  under  fourteen  may  apply 
for  a  habeas  corpus  to  remove  the 
orphan  from  an  asylum  where  the  ap- 
plicant was  denied  access  to  her. 
In  re  Daley,  2  F.  &  F.  258. 

1.  See  infra,  V.    3.    Verification. 

2.  The  Omission  of  the  Name  of  the 
person  in  prison,  however,  is  not  an 
irregularity  if  enough  appear  to  indi- 
cate the  person  intended.  State  v. 
Philpot,  Dudley  (Ga.)  46. 

3.  Maples  v.   Maples,  49   Miss.   393. 
See  also  infra,  V.  2.  b.  Allegation  of 

Illegal  Detention,  and  V.  2.  c.  Statement 
of  Facts  Constituting  Illegal  Detention. 

Officer  Proper  Party.  —  It  is  incumbent 
on  the  petitioner  to  show  an  unlawful 
detention  by  some  one,  and  an  officer 
claiming  a  right  to  imprison  by  virtue 
of  process  is  properly  a  party  for  the 
purpose  of  testing  the  legality  of  the 
commitment.  Nichols  v.  Cornelius,  7 
Ind.  611. 

4.  Ex  p.  Lawler,  28  Ind.  241;  Flora 
V.  Sachs,  64  Ind.  155;  Milligan  v. 
State,  97  Ind.  355;  Willis  v.  Bayles, 
105  Ind.  363. 

5.  A  Statute  required  the  petition  for 
habeas  corpus  to  state  that  "  such  pris- 
oner is  not  committed  or  detained  by 
virtue  of  any  process,  judgment,  de- 
cree or  judgment  specified  in  the  preced- 
ing twenty-second  section."  This  laKer 
section  exempted  certain  persons  from 
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In  the  Federal  Courts  it  is  said  that  the  proper  course  is  not  for  the 
petitioner  to  make  his  allegations  in  full  in  the  petition,  but  to 
make  his  answer  on  the  return  to  the  writ.* 

b.  Allegation  of  Illegal  Detention.  —  The  petition  must 
show  clearly  that  the  detention  is  illegal.* 

c.  Statement  of  Facts  Constituting  Illegal  Deten- 
tion.—  The  cause  of  confinement  must  be  shown,  and,  in  order 
to  enable  the  court  to  form  an  intelligent  opinion,  the  petition 
must  set  forth  the  facts  concerning  the  imprisonment  and  consti- 
tuting the  offense.  Mere  conclusions  of  law,  as  contradistinguished 
from  a  statement  of  facts,  are  insufficient.' 


the  benefit  of  the  habeas  corpus  act,  and 
a  petition  was  held  to  be  defective  in 
that  it  did  not  show  the  petitioner  to 
be  without  the  exception.  People  v. 
Cowles,  59  How.  Pr.  (N.  Y.  Supreme 
Ct.)  287. 

A  petition  for  a  writ  of  habeas  corpus 
must  state  that  the  relator  is  not  de- 
tained by  virtue  of  a  final  order  of  a 
competent  tribunal,  made  in  a  special 
proceeding,  or  of  an  execution  or  pre- 
cept issued  upon  such  order,  failure  to 
make  such  a  statement  being  a  fatal  de- 
fect. People  V.  Osborne,  6  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  299. 

1.  Seavey  v.  Seymour,  3  Cliff.  (U.  S.) 

439- 

2.  Ex  p.  Maule,  19  Neb.  273. 
Allegation  of  Illegal  Restraint.  —  And 

it  has  been  held  that  in  cases  other 
than  those  of  controverted  custody,  the 
allegation  of  "  unlawful  restraint  of 
liberty,"  or  words  of  precisely  the  same 
import,  is  essential  to  give  the  court 
jurisdiction.  In  re  Curd,  11  Ohio 
Wkly.  L.  Bui.  186,  5  Crim.  L.  Mag. 
621. 

But  in  Alabama,  a  petition  contain- 
ing the  statements  prescribed  by  Re- 
vised Code,  §  4262,  and  verified,  as 
required,  by  §  4261,  is  not  demurrable 
because  it  fails  to  state  that  the  peti- 
tioner is  illegally  restrained  of  his 
liberty.  The  petition  in  any  such  case 
must  be  sworn  to;  and  to  require  of  a 
prisoner  that  he  make  oath  that  he  is 
illegally  restrained  may  be  an  infringe- 
ment of  his  constitutional  right  to  stand 
unquestioned  and  presumably  innocent 
in  the  presence  of  his  accusers.  Ex  p. 
Champion,  52  Ala.  311. 

Invalidity  of  Commitment  Not  Objected 
to  in  Fetitign.  —  Where  a  petitioner  in 
habeas  corpus  seeks  a  discharge  upon 
the  single  ground  that  the  sheriff  has 
refused  to  allow  him  jail  liberties 
under  an  imprisonment  for  contempt. 


but  lays  no  claim  in  his  petition  that 
such  imprisonment  was  illegal,  the 
former  is  the  only  question  before  the 
court,  and  it  cannot  consider  the  valid- 
ity of  the  commitment.  If  it  had  been 
desired  to  object  to  this,  some  founda- 
tion for  the  objection  should  have  been 
laid  in  his  application.  Rose  v.  Tyr- 
rell, 25  Wis.  563. 

3.  California.  —  Ex  p.  Walpole,  84 
Cal.  584;  Ex  p.  Buckley,  105  Cal.  123. 

Kansas.  —  Exp.  Nye,  8  Kan.  99. 

Missouri.  —  State  v.  Dobson  (Mo. 
1896),  36  S.  W.  Rep.  238. 

Nebraska.  —  State  v.  Ensign,  13  Neb. 
250. 

Nevada. — Exp.  Deny,  10  Nev.  212; 
Ex  p.  Allen,  12  Nev.  87. 

Tennessee.  —  In  re  Morris,  40  Fed. 
Rep.  824. 

Petition  for  Bail.  —  One  who  applies 
upon  habeas  corpus  to  be  admitted  to 
bail  pending  an  appeal,  after  convic- 
tion for  the  crime  of  manslaughter, 
must  state  in  his  petition  facts  upon 
which  the  court  can  exercise  an  intelli- 
gent discretion  in  determining  the 
question;  such  as  that  injustice  has 
been  done  to  him  during  the  trial,  and 
that  the  appeal  has  been  taken  in  good 
faith,  and  others  of  a  like  nature.  Ex  p. 
Voll,  41  Cal.  29. 

Conclusions  of  Law.  —  General  allega- 
tions that  the  petitioner  is  detained  in 
violation  of  the  constitution  and  laws 
of  the  United  States,  or  of  a  particular 
state,  and  is  held  without  due  process 
of  law,  are  averments  of  conclusions  of 
law  and  not  of  matters  of  fact.  Kohl 
V.  Lehlback,  160  U.  S.  293;  King  --. 
McLean  Asylum,  etc.,  64  Fed.  Rep.  325 ; 
Ex  p.  Deny,  10  Nev.  212. 

SnfBlcient  Petition.  —  A  petition  for 
habeas  corpus  alleged  that  the  peti- 
tioner was  imprisoned  and  held  in 
custody  by  the  sheriff  in  the  jail  of  the 
county  for  an  alleged  contempt  in  dis- 
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d.  Allegation  of  Place  of  Detention.  —  Under  some  of 
the  statutes  the  place  where  the  applicant  is  confined  should  be 
stated,* 

t\  Statement  of  Evidence  before  Committing  Magis- 
trate.—  Where  habeas  corpus  is  desired  for  alleged  want  of 
probable  cause,  the  petition  should  set  forth  all  the  evidence 
taken  before  the  committing  magistrate,*  else  the  court  will  pre- 
sume in  favor  of  the  correctness  of  the  officer's  action.^ 

/.  Annej^ing  Copy  of  Warrant,  Order,  or  Process  of 
Imprisonment. — Where  the  imprisonment  is  by  virtue  of  any 
warrant,  order,  or  process,  a  copy  thereof  should  accompany  the 
petition,  or  a  legal  excuse  be  shown  for  the  omission.* 

g.  For  Custody  of  Ward. — A  guardian's  petition  to  obtain 
custody  of  his  ward  must  contain  his  letters  of  guardianship  as  a 
part  thereof.*  It  must  also  show  that  he,  being  the  lawfully  con- 
stituted guardian,  is  entitled  to  the  custody  of  his  ward,  and 
that  the  latter  is  illegally  restrained  of  his  liberty  by  another.  ® 


obeying  an  order  of  the  court  directing 
him  to  pay  certain  moneys ;  that,  in  fact, 
said  imprisonment  was  not  by  virtue  of 
any  writ  or  order  of  court  authorizing 
the  same,  etc.  It  was  held  that  the  pe- 
tition was  sufficient  under  the  statute 
of  Indiana.     Exp.  Lawler,  28  Ind.  241. 

So,  a  proceeding  for  a  writ  of  habeas 
corpus  against  a  city  marshal  alleged 
that  "the  pretended  cause  and  reason 
for  "  the  imprisonment  of  the  petitioner 
by  the  defendant  was  that,  on  a  certain 
day,  the  city  had  "recovered  a  judg- 
ment against  the  "  petitioner  for  a  cer- 
tain sum  and  costs  "for  and  on  account 
of  a  violation  of  an  ordinance  of  said 
city  by  "  the  petitioner;  that,  on  said 
day,  the  petitioner  "  was  committed  to 
the  city  prison  of  said  city  for  failing 
to  pay  or  replevy  said  judgment  and 
costs;  "  that  the  petitioner  had  been 
placed  at  labor  upon  the  streets  of  said 
city,  by  the  defendant,  under  the  care 
of  the  street  commissioner,  and  while 
so  laboring  he  had  escaped;  and  that, 
more  than  thirty  days  after  the  rendi- 
tion of  said  judgment,  he  had  openly 
returned  to  said  city,  whereupon  the 
defendant,  without  warrant  or  other  au- 
thority, had  arrested  and  imprisoned 
him  and  continued  to  restrain  him  of 
his  liberty.  It  was  held  on  motion  to 
quash  the  writ  that  the  petition  was 
sufficient  under  the  statute  and  fully 
set  forth  the  cause  of  restraint.  Flora 
V.  Sachs,  64  Ind.  155. 

1.  See  State  v.  Sheriff,  65  Iowa  382; 
People  V.  Cowles,  59  How.  Pr.  (N.  Y. 
Supreme  Ct.)  287. 


2.  In  re  Garvin,  3  Colo.  67;  State  v. 
Ensign,  13  Neb.  250.  See  also  In  re 
Balcom,  12  Neb.  316;  State  v.  Wiley,  64 
N.  Car.  821. 

"The  better  practice  is,  where  a  peti- 
tion is  presented  for  a  writ  of  habeas 
corpus  for  alleged  want  of  probable 
cause,  to  embody  in  the  petition  all  the 
testimony  taken  before  the  examining 
magistrate.  When  this  evidence  has 
been  reduced  to  writing  by  the  magis- 
trate, or  under  his  direction,  a  copy 
thereof  should  be  obtained,  with  the 
certificate  of  the  magistrate  thereto. 
When  such  testimony  is  not  reduced  to 
writing  there  usually  is  but  little  diffi- 
culty in  setting  out  the  material  and 
important  matters  testified  to."  Per 
Horton,  C.  J.,  in  Matter  of  Snyder's 
Petition,  17  Kan.  542. 

Manner  of  Setting;  oat  Evidence.  —  It  is 
insufficient  to  aver  generally  that  no 
evidence  was  taken  showing  or  tending 
to  show  the  petitioner's  guilt;  and  the 
evidence  should  be  set  out  in  such 
form  that  perjury  may  be  assigned 
upon  false  allegations.  Ex  p.  Walpole, 
84Cal.  584;  Exp.  Buckley,  105  Cal.  123. 

3.  Klepper's  Application,  26  111.  532. 

4.  Ex  p.  Royster,  6  Ark.  28. 

Such  an  excuse  as  that  no  demand 
could  have  been  made  for  the  warrant, 
etc.,  or  that,  having  been  made,  it  was 
refused  by  the  jailer.  Matter  of  Beard, 
4  Ark.  9;  Harrison's  Cas*,  i  Cranch 
(C.  C.)  159;  U.  S.  V.  Bollman,  i  Cranch 
(C.  C.)  373- 

5.  Gregg  v.  Wynn,  22  Ind.  373. 

6.  Wright  V.  Johnson,  5  Ark.  687. 
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//.  For  Transfer  of  Children. —  A  petition  for  transfer  of 
children,  being  addressed  to  the  sound  discretion  of  the  court, 
must  contain  a  full  disclosure  of  all  essential  facts  before  habeas 
corpus  will  be  granted.* 

/.  For  Reduction  of  Bail.  —  To  obtain  reduction  of  bail  by 
habeas  corpus  the  petition  should  be  framed  with  a  view  to  that 
relief,  and  complain  that  the  amount  required  is  excessive.* 

J.  Testing  by  Motion  to  Quash  Writ  or  by  Demur- 
rer.—  It  is  held  that  the  sufficiency  of  the  petition  should  be 
tested  by  a  motion  to  quash  the  writ ;  not  by  demurrer 
for  want  of  facts,  nor  by  assignment  of  error  in  the  appellate 
court.' 

3.  Verification  —  a.  Necessity. —  Regularly  the  petition  should 
be  verified  by  oath,"*  and  this  has  been  made  necessary  by  statute 
in  many  jurisdictions.* 


1.  People  -'.  Manley,  2  How.  Pr.  (N. 
Y.  Supreme  Ct.)  61. 

2.  Hernandez  v.  State,  4  Tex.  App. 

425. 

8.  McGlennan  i\  Miargowski,  90  Ind. 
150;  Milligan  v.  State,  97  Ind.  355; 
Willis  V.  Bayles,  105  Ind.  363. 

In  Hovey  v.  Morris,  7  Blackf.  (Ind.) 
559  it  was  held  that  demurrer  was  not 
good  practice,  but  in  that  case  it  was 
allowed. 

On  petition  for  habeas  corpus  to  ob- 
tain possession  of  an  infant,  it  seems  that 
it  is  not  regular  or  proper  to  demur  to 
the  petition,  but  the  proper  course  is 
ordinarily  to  produce  the  child,  make 
return,  and  then  move  to  quash  the  writ 
issued  upon  insufficient  cause.  The 
petition,  however,  is  not  always  to  be 
looked  to  exclusively  to  ascertain  if  the 
infant  is  detained  without  lawful  au- 
thority, for  the  language  of  the  statute 
is  "  who  shall  apply  for  the  same  by 
petition,  showing  by  affidavit  or  other 
evidence  probable  cause  to  believe  that 
he  is  detained  without  lawful  author- 
ity."    Rust  r.  Vanvacter,  9  W.  Va.  600. 

Title  of  Proceeding  Technically  Defi- 
cient.—  When  the  title  of  a  proceeding 
in  habeas  corpus  is  technically  wrong 
and  the  court's  attention  is  called  to 
the  defect,  it  should  direct  the  proper 
amendment  or  reformation  of  the  title 
to  be  made.  And  in  the  case  at  bar, 
where  the  petition  showed  on  its  face 
that  the  suit  was  being  prosecuted  by 
the  relator  fm- the  benefit  of  the  father 
of  the  chil^  whose  body  was  de- 
manded, and  all  the  facts  stated  in  the 
petition  showed  him  to  be  the  real 
parly   in  interest,  it  was  held  error  to 


dismiss  the  proceeding  on  the  techni- 
cal objection  that  it  should  have  been 
brought  in  the  father's  name,  as  the 
defect  was  one  which  the  court  had  a 
right  to  amend  on  its  own  motion,  and 
which  should  have  been  so  amended  in 
the  furtherance  of  justice.  Stale  v, 
Giroux,  15  Mont.  137. 

4.  In  re  Canadian  Prisoners'  Case,  7 
D.  P.  C.  208;  Rex  V.  Hobhouse,  2  Chit. 
Rep.  207,  i8  E.  C.  L.  309,  3  B.  &  Aid. 
420,  5  E.  C.  L.  330;  Matter  of  Parker.  5 
M.  «&  W.  32. 

In  Seorgia  it  has  been  held  that  ordi- 
narily facts  stated  in  the  petition 
should  be  supported  by  affidavit;  but 
still  that  the  affidavit  is  not  of  the 
essence  of  the  writ,  and  in  cases  of 
great  emergency  it  could  be  dispensed 
with.     State  v.  Philpot,  Dudley  (Ga.) 46. 

Defect  Apparent  on  Face  of  Warrant  of 
Conunitment.  —  Where  there  is  a  defect 
apparent  on  the  face  of  the  warrant  of 
commitment,  the  writ  of  habeas  corpus 
will  be  allowed  without  any  affidavit 
on  the  part  of  the  prisoner  stating  the 
circumstances  which  he  considers  as 
entitling  him  to  release.  Ex  p.  Tay- 
loe,  5  Cow.  (N.  Y.)  39 

False  Allegation  —  Perjury.  —  If  the 
affidavit  be  false  in  any  material  man- 
ner, perjury  may  be  assigned  thereon. 
White  V.  State,  i  Smed.  &  M.  (Miss.) 
149;  but  not  upon  immaterial  allega- 
tions.    Gibson  v.  State,  44  Ala.  17. 

5.  Whitten  v.  Tomlinson,  160  U.  S. 
231;  Kohl  V.  Lehlback,  160  U..  S.  293; 
Ex  p.  Champion,  52  Ala.  311;  Ex  p. 
Walpole,  84  Cal.  584;  Ex  p.  Buckley. 
105  Cal.  123:  State  v.  Sheriff,  65  Iowa 
382. 
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b.  By  Whom  Made— in  General.  —  The  affidavit  should  usually 
be  made  by  the  party  himself,*  though  it  may  in  some  cases  be 
made  by  another  person.* 

Authorization.  —  If  made  by  a  third  party,  it  must  show  that  he  is 
duly  authorized  to  apply  for  the  petition.^ 

Person  Incompetent  as  Witness. — This  affidavit  may  be  made  by  a 
person  incompetent  as  a  witness,  it  not  being  considered  as  testi- 
mony, but  merely  as  laying  a  foundation  for  future  proceedings.'* 

VI.  Peoceedings  Relative  to  Geanting  oe  Denying  the 
Weit  —  1.  Probable  Cause  to  be  Shown.  — The  writ  of  habeas  corpus, 
though  a  writ  of  right,  is  not  one  of  course,  except  where  it  is 
so  provided  by  statute,*  and  the  general  rule  is  that  in  order  to 
entitle  a  party  to  its  benefits,  probable  cause  for  its  issuance  must 
be  shown.* 


Where,  according  to  3  Rev.  Stat.  N.  Y. 
(6th  ed.)  882,  application  for  habeas  cor- 
pus is  made  to  an  officer  of  a  county 
other  than  the  one  in  which  the  peti- 
tioner is  detained,  the  affidavit  must 
explicitly  state  that  there  is  no  officer 
in  the  county  of  his  detention  other 
than  the  county  judge  authorized  to 
grant  the  writ.  It  is  not  sufficient  to 
state  that  the  respondents  could  not 
find  one.  People  v.  Burtnett,  13  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  8. 

1  The  court  will  not  grant  the 
habeas  corpus  to  bring  up  a  prisoner  for 
the  purpose  of  being  discharged  on 
the  ground  that  he  is  illegally  in  cus- 
tody, unless  there  be  an  affidavit  from 
himself  or  it  be  shown  that  he  is  so 
coerced  as  not  to  be  able  to  make  one. 
Matter  of  Parker,  5  M.  &  W.  32. 

2.  Com.  V.  Kiliacky,  3  Brews.  (Pa.) 
567. 

Attorney  in  Fact.  —  Such  as  an  attor- 
ney in  fact.     State  v.  Giroux,  15  Mont. 

137- 

Agent.  —  But  quare  whether  an  agent 
can  swear  to  the  petition.  Maples  v. 
Maples,  49  Miss.  393. 

8.  Ex  p.  Child,  29  Eng.  L.  &  Eq.  259. 

4.  Affidavit  by  Colored  Person.  —  Thus 
it  was  early  held  that  a  colored  person 
might  make  the  affidavit,  though  he 
was  incompetent  as  a  witness.  De 
Lacy  V.  Antoine,  7  Leigh  (Va.)  438; 
Norris  v.  Newton,  5  McLean  (U.  S.)  92. 

6.  Georgia.  —  By  the  Georgia  Code, 
3955.  every  judge  whose  duty  it  is  to 
grant  the  writ  of  habeas  corpus  must  do 
so  when  any  person  shall  apply  for  it. 
Broomhead  v.  Chisolm,  47  Ga.  390. 

New  York.  —  By  Code  Civ.  Pro., 
§  2020,  it  is  provided  that  a  court  or 
judge  authorized   to    grant    the    writ 


must  grant  it  without  delay  whenever 
a  petition  therefor  is  presented,  unless 
it  appears  from  the  petition  itself  or  the 
documents  annexed  thereto  that  the 
petitioner  is  prohibited  by  law  from 
prosecuting  this  writ.  Violation  of  this 
provision  subjects  the  court  or  judge 
to  a  penalty  of  $1,000. 

For  prior  decisions  on  this  question 
see  People  v.  Manley,  2  How.  Pr.  (N. 
Y.  Supreme  Ct.)6i;  Yates  v.  Lansing, 
5  Johns.  (N.  Y.)  282,  9  Johns.  (N.  Y.) 
395;  People  V.  Nash,  5  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  473,  25  How.  Pr. 
(N.  Y.)  307,  16  Abb.  Pr.  (N.  Y.)  284, 
\affi.rrned  in  Nash  v.  People,  33  How. 
Pr.  (N.  Y.  Ct.  App.)  384,  36  N.  Y.  607]; 
People  V.  Russell,  46  Barb.  (N.  Y.)  27. 

6.  Rex  V.  Hobhouse,  2  Chit.  Rep. 
207,  18  E.  C.  L.  309;  Ex  p.  Partington, 
13  M.  &  W.  679;  Matter  of  Newton,  13 
Q.  B.  716,  66  E.  C.  L.  716;  Sims's 
Case,  7  Cush.  (Mass.)  285;  Ex  p. 
Deny,  10  Nev.  212;  State  v.  Dobson, 
(Mo.  1896),  36  S.  W.  Rep.  238;  Sheriff 
V.  Epps,  (Va.  1895)  23  S.  E.  Rep.  296; 
Hoskins  v.  Baxter,  (Minn.  1896)  66  N. 
W.  Rep.  969;  Bethuram  v.  Black,  11 
Bush,  (Ky.)  628;  Bagnall  z/.  Ableman, 
4  Wis.  163;  State  v.  Lyon,  i  N.  J.  L. 
462. 

United  States.  —  In  the  federal  courts 
the  writ  must  issue  un-less  it  appears 
from  the  petition  itself,  that  the  party 
is  not  entitled  thereto.  Ex  p.  Geary, 
2  Biss.  (U.  S.)  485;  In  re  Jordan,  49 
Fed.  Rep.  238;  Ex  p.  Farley,  40  Fed. 
Rep.  66.  See  Matter  of  Winder,  2 
Cliff.  (  U.  S.)  89;  Matter  of  Keeler, 
Hempst.  (U.  S.)  306. 

Petition  for  habeas  corpus  duly  pre- 
sented is  the  institution  of  &  cause  on 
behalf  of  petitioner,  and  the  allowance 
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2.  Discretion  of  Court.  —  Whether  or  not  there  exists  sufficient 
probable  cause  is  a  matter  of  sound  legal  discretion  in  the  court 
or  judge.' 

3.  Denial  of  Writ.  —  Accordingly,  where  no  prima  facie  case  for 
relief  is  made  out  in  the  petition,  the  writ  will  be  denied.*  For 
if  no  sufficient  cause  for  discharge  be  shown,  and  it  is  apparent 
to  the  court  that  the  prisoner  in  custody  must  be  remanded  if 
brought  up,  the  issuance  of  the  writ  would  be  a  useless  ceremony 
which  will  not  be  sanctioned.' 


or  refusal  of  the  process  is  matter  of 
law  and  not  of  discretion.  Ex  p.  Mil- 
ligan,  4  Wall.  (U.  S.)  2. 

But  since  the  passage  of  the  Act  of 
the  United  States,  March  3,  1885,  c. 
353,  23d  statute,  437,  amendingg  764,11. 
S.  Rev.  Stat.,  so  as  to  give  the  Supreme 
Court  jurisdiction  upon  appeal  to  re- 
view the  final  decisions  of  the  Circuit 
Courts  of  the  United  States  in  cases  of 
habeas  corpus  when  the  petitioner 
alleges  that  he  is  restrained  of  his 
liberty  in  violation  of  the  constitution 
or  laws  of  the  United  States,  the  right 
to  the  writ  upon  original  application  to 
the  Supreme  Court  is  not  in  every  case 
an  absolute  one.  Ex  p.  Terry,  128  U. 
S.  289. 

To  Determine  Abstract  Question  of 
Law.  —  Where  it  appears  to  the  court 
to  which  application  for  a  writ  of 
habeas  corpus  has  been  made  that  the 
writ  has  been  applied  for  to  have  deter- 
mined an  abstract  question  of  law 
merely,  and  not  to  relieve  against  an 
unlawful  imprisonment,  the  writ  will 
be  dismissed  even  though  it  appears 
by  the  record  that  the  petitioner  is  in 
custody.     Ex  p.  Mears,  3  Utah  50. 

1.  Williamson's  Case,  26  Pa.  St.  9; 
Rex  V.  Hobhouse,  2  Chit.  Rep.  207,  18 
E.  C.  L.  309;  Bethuram  v.  Black,  11 
Bush  (Ky.)  628;  Bagnall  v.  Ableman, 
4  Wis.  163;  Exp.  Ellis,  II  Cal.  223. 

This  discretion  is  judicial  and  will 
not  usually  be  controlled  by  man- 
damus. Atty.-Gen.  v.  Jackson  Circuit 
Judge,  90  Mich.  272;  Giboney  v. 
Rogers,  32  Ark.  462.  See  infra,  VI.  5. 
Mandamus  to  Compel  Issuance. 

2.  Sims's  Case,  7  Cush.  (Mass.)  285; 
Ex  p. Deny,  10  Nev.  212;  Williamson's 
Case,  26  Pa.  St.  9;  Com.  v.  Wright,  126 
Pa.  St.  464;  Hoskinsi'.  Baxter,  (Minn. 
1896)  66*N.  W.  Rep.  969;  Ex  p.  Berg- 
man, 3  Wyoming  396;  In  re  Balcom, 
12  Neb.  316;  Ex  p.  Royster,  6  Ark.  28. 

Children.  —  Issue  of  the  writ  of  habeas 
corpus  to  give  to  their  guardian  the 


custody  of  minor  children  less  than 
fourteen  years  old  is  not  a  matter  of 
right  where  it  does  not  clearly  appear 
that  it  would  be  for  the  interest  of  the 
children.  Heather  Children's  Case,  50 
Mich.  261. 

Illegal  Imprisonment.  —  An  applica- 
tion for  a  writ  of  habeas  corpus  to  ob- 
tain the  release  of  one  imprisoned  on 
criminal  process  is  addressed  to  the 
sound  discretion  of  the  court;  and  the 
writ  will  not  be  granted  unless  the  real 
and  substantial  merits  of  the  case  de- 
mand it.  And  in  examining  to  see 
whether  the  imprisonment  is  or  is  not 
illegal,  the  court  will  not,  as  a  rule, 
look  beyond  the  precept  on  which  the 
prisoner  is  detained.  The  writ  will 
not  be  granted  for  defects  in  matters 
of  form  only;  nor  can  it  be  used  as  a 
substitute  for  an  appeal,  a  plea  in 
abatement,  a  motion  to  quash,  or  a 
writ  of  error.  O'Malia  v.  Wentworth, 
65  Me.  129. 

Irregularity  in  Verification.  —  An  ap- 
plication for  a  habeas  corpus  to  effect 
the  release  of  a  minor  illegally  enlisted 
in  the  army  will  not  be  granted  where 
the  oath  required  thereto  was  taken 
before  a  justice  of  the  peace  of  another 
state,  and  there  is  no  evidence  of  the 
official  character  of  such  justice. 
Matter  of  Keeler,  Hempst.  (U.  S.) 
306. 

Application  for  Bail.  —  When  an  ap- 
plication for  habeas  corpus  is  made  to 
obtain  the  petitioner's  discharge  on 
bail  on  account  of  a  continuance  of 
his  case  by  the  state  upon  the  unsworn 
statement  of  the  prosecutor,  if  the 
statement  is  reduced  to  writing  and 
sworn  to  at  the  time  the  application  is 
made,  it  is  an  answer  to  the  applica- 
tion, and  justifies  the  court  in  refusing 
the  writ.     Ex  p.  Campbell,  20  Ala.  89. 

S.  Alabama.  —  Ex  p.  Campbell,  20 
Ala.  89;  Ex  p.  Dunklin,  72  Ala.  241. 

Kentucky. — Bethuram  v.  Black,  il 
Bush  (Ky.)  628. 
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4.  Granting  of  Writ.  —  When,  however,  a  suflficient  case  is  made 
out  for  the  discharge  of  the  prisoner  or  petitioner,  he  has  an  abso- 
lute right  to  the  writ,  and  the  court  or  judge  to  whom  application 
is  made  is  bound  to  issue  it.* 

5.  Mandamus  to  Compel  Issuance.  —  When  it  is  the  duty  of  the 
judge  to  issue  habeas  corpus  and  he  refuses  to  do  so,  mandamus; 
will  be  granted  in  some  jurisdictions  to  compel  him.* 

6.  Penalty  for  Refusal  to  Issue.  —  In  a  number  of  the  states  the 
refusal  of  habeas  corpus  in  a  proper  case  subjects  the  judge  or 
court  to  a  heavy  pecuniary  penalty.' 

VII.  Issuance  with  oe  without  Rule  Nisi.  —  The  practice  has 


Louisiana.  —  State  v.  Pertsdorf ,  33 
La.  Ann.  1411. 

Maine.  —  Phinney,  Petitioner,  32 
Me.  440. 

Missouri.  —  State  v.  Dobson,  (Mo. 
1896)  36  S.  W.  Rep.  238. 

A'evada. — Exp.  Isbell,  il  Nev.  295. 

AV7t;  York.  —  Husted's  Case,  i 
Johns.  Cas.  (N.  Y.)  136. 

Ohio.  --  Ex  p.  Bushnell,  8  Ohio  St. 
600. 

Wisconsin.  —  Semler's  Petition,  41 
Wis.  517;  In  re  Rosenberg,  90  Wis. 
581;  McCormick's  Petition,  24  Wis. 
492;  In  re  Griner,  16  Wis.  423;  Matter 
of  Gregg,  15  Wis.  479. 

United  States. — Ex  p.  Terry,  128 
U.  S.  289;  U.  S.  J/.  Lawrence,  4  Cranch 
(C.  C.)5r8;  £'jr/.  Williamson,  4  Am.  L. 
Reg.  27;  In  re  King,  51  Fed.  Rep.  434. 

In  North  Carolina  the  power  to  issue 
the  writ  is  denied  by  express  provi- 
sions of  Bat.  Rev.  c.  54,  where  the 
applicant  is  detained  by  virtue  of  the 
final  judgment  of  a  court  of  competent 
jurisdiction.  The  application  must  be 
refused  even  where  it  appears  that  the 
applicant  is  imprisoned  in  the  state 
prison  and  the  sentence  of  the  court  is 
erroneous;  and  the  applicant,  in  de- 
fault of  appeal,  must  be  left  to  his 
remedy  by  certiorari.  In  re  Schenck, 
74  N.  Car.  607. 

1.  Alabama. — Ex  p.  Campbell,  20 
Ala.  89. 

Arkansas. — Wright  v.  Johnson,  5 
Ark.  689;  Ex  p.  Good,  19  Ark.  410. 

Florida.  —  Ex  p.    Edwards,   11    Fla. 

174. 

Indiana.  —  Wright  v.  State,  5  Ind. 
290;  Ex  p.  Lawler,  28  Ind.  241;  Flora 
V.  Sachs,  64  Ind.  155;  Milligan  v.  State, 
97  Ind.  355. 

Vermont.  —  Hathaway  v.  Holmes,  i 
Vt.  405. 

Wisconsin.  —  Bagnall  v.  Ableman,  4 
Wis.   163. 


United  States.  —  Ex  p.  Farley,  40 
Fed.  Rep.  66;  Matter  of  Winder,  2. 
Cliff.  (U.  S.)  89. 

In  a  Wisconsin  case  the  Supreme 
Court  held  that  where  a  petition  to  that 
court  for  a  writ  of  habeas  corpus  showed 
an  illegal  imprisonment,  the  writ  would 
not  be  denied  except  for  the  most 
weighty  considerations,  the  existence 
of  which  must  be  determined  in  each 
case  upon  its  own  facts;  and  in  the  case 
at  bar,  the  petition  of  a  private  person 
showing  an  illegal  imprisonment  by 
order  of  a  Circuit  Court,  as  for  con- 
tempt, the  court  granted  the  writ  as  an 
exercise  of  its  original  jurisdiction, 
Ryan,  C.  J.,  dissenting.  In  re  Pierce,. 
44  Wis.  411. 

The  Writ  should  be  Promptly  Issued  in 
behalf  of  the  injured  party  when  a 
proper  case  is  presented.  Matter  of 
Keeler,  Hempst.  (U.  S.)  306. 

Suspension  of  the  Writ  of  Habeas  Cor- 
pus does  not  suspend  the  writ  itself. 
The  writ  issues  as  a  matter  of  course, 
and  on  its  return  the  court  decides 
whether  the  applicant  is  denied  the 
right  of  proceeding  any  further. 
Exp.  Milligan,  4  Wall.  (U.  S.)  2. 

2.  Wright  V.  Johnson,  5  Ark.  687;. 
Ex  p.  Good,  19  Ark.  410. 

But  of  course  an  application  for 
mandamus  will  be  refused  where  the 
petitioner  for  habeas  corpus  shows  no 
right  to  the  writ.  Ex  p.  Dunklin,  72. 
Ala.  241. 

S.  See  the  statutes  of  the  various 
states,  and  see  the  following  cases: 
Ex  p.  Ellis,  II  Cal.  226;  N.  Y.  Code 
Civ.  Pro.,  §  2020;  Yates  v.  Lansing,  5 
Johns.  (N.'Y.)  282;  Matter  of  Fergu- 
son, 9  Johns.  (N.  Y.)  239;  People  v. 
Nash,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  473,  25  How.  Pr.  (N.  Y.)  307,  16 
Abb.  Pr.  (N.  Y.)  284;  affirmed  in 
Nash  V.  People,  33  How.  Pr.  (N.  Y.. 
Ct.  App.)  384,  36  N.  Y.  607. 
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been  resorted  to,  and  is  said  to  be  the  correct  one  in  some  cases,  of 
issuing  a  rule  nisi  in  the  first  instance  to  show  cause  why  the  writ 
of  habeas  corpus  should  not  issue,  upon  the  return  to  which  rule 
the  whole  cause  would  be  examined  into  and  the  matter  treated 
as  if  habeas  corpus  had  in  reality  been  issued  and  returned.* 
But  it  is  believed  that  by  far  the  most  usual  practice  is  to  issue 
the  writ  directly  in  any  proper  case,  without  the  intervention  of 
a  rule  nisi,  and  to  determine  the  matter  upon  the  return  to  the 
writ.  And  it  will  be  seen  by  consulting  the  various  cases  cited 
throughout  this  article  that  in  the  vast  majority  of  cases  the  writ 
was  issued  directly,  without  any  rule  to  show  cause. 

Vm.  The  Wkit  — 1.  Where  It  may  be  Sent  —  United  states  Courta. — 
It  is  apprehended  that  the  United  States  Supreme  Court  can 
issue  the  writ  to  any  part  of  the  United  States,*  but  that  the 
inferior  federal  courts  have  no  authority  to  issue  the  writ  to  run 
outside  of  the  territorial  limits  of  their  respective  jurisdictions'.' 

state  Courts. —  The  authority  of  a  state  court  or  judge  authorized 


1.  Ex  p.  Bull,  I  Saund.  &  C.  141; 
Ex  p.  Cross,  2  H.  &  N.  354. 

Chief  Justice  Shaw  of  Massachusetts 
considered  that  the  ordinary  course  in 
habeas  corpus  proceedings  is  for  the 
court  applied  to  to  grant  a  rule  nisi  in 
the  first  instance  to  show  cause  why  the 
writ  should  not  issue,  and  of  course  if 
sufficient  cause  is  shown,  it  will  be 
withheld.  Sims's  Case,  7  Cush.  (Mass.) 
285. 

United  States  Courts.  —  The  practice 
in  the  United  States  courts  is  to  issue  a 
rule  to  show  cause  why  the  writ  of 
habeas  corpus  should  not  issue,  and  if 
the  return  upon  the  service  of  this  rule 
contains  all  the  essentials  of  a  return 
to  the  writ  itself,  the  court  may  hear 
and  determine  as  fully  as  if  the  pris- 
oners were  before  it.  Ex  p.  Yar- 
brough,  no  U.  S.  651;  Ex  p.  Watkins, 
7  Pet.  (U.  S.)  568;  Exp.  Wells,  18  How. 
(U.  S.)  307. 

And  it  is  well  settled  that  the  ques- 
tion whether  a  writ  of  habeas  corpus 
shall  issue  from  the  Supreme  Court  of 
the  United  States  is  one  upon  which 
the  court  ought  to  pass  before  the  writ 
issues;  the  allowance  of  the  writ  is  an 
exercise  of  its  limited  appellate  juris- 
diction which  only  the  court  itself  has 
the  power  to  exact.  In  re  Kaine,  14 
How.  (U.  S.)  103. 

Federal  courts  will  proceed  with 
great  caption  upon  applications  for 
writs  of  habeas  corpus  in  behalf  of  a 
person  imprisoned  under  process  of 
the  state  court,  and  when  practicable 
will   investigate    the    question    raised 


before  issuing  the  writ.  In  re  Jordan, 
49  Fed.  Rep.  238. 

In  Ex  p.  Milligan.  4  Wall.  (U.  S.)  2, 
it  is  said  that  the  usual  course  of  pro- 
ceeding is  for  the  court,  on  the  applica- 
tion of  the  prisoner  for  a  writ  of  habeas 
corpus,  to  issue  the  writ  and  on  its  re- 
turn to  hear  and  dispose  of  the  case; 
but  where  the  cause  of  imprisonment 
is  fully  shown  by  the  petition,  the 
court  may,  without  issuing  the  writ, 
consider  and  determine  whether,  upon 
the  facts  presented  in  the  petition,  the 
prisoner,  if  brought  before  the  court, 
would  be  discharged.  Ex  p.  Milligan, 
4  Wall.  (U.  S.)2. 

Washington.  —  Under  the  constitu- 
tional authority  of  the  Supreme  Court 
of  Washington  to  issue  writs  of  habeas 
corpus,  the  court  or  one  of  its  judges 
can  grant  an  order  nisi  to  show  cause 
why  the  writ  should  not  issue.  In 
such  case  the  writ  should  be  issued  by 
the  clerk  of  the  Supreme  Court.  In  re 
Rafferty,  i  Wash.  382. 

2.  See  Church  on  Habeas  Corpus, 
§108. 

A  justice  of  the  Supreme  Court  may 
award  the  writ  in  any  part  of  the 
United  States  where  he  may  happen  to 
be.     Ex  p.  Clarke,  100  U.  S.  399. 

3.  See  Church  on  Habeas  Corpus, 
§108. 

The  United  States  Circuit  Court  of 
Appeals  has  no  jurisdiction,  in  the  ab- 
sence of  express  statutory  provision,  to 
issue  a  writ  of  habeas  corpus  to  be 
served  outside  the  circuit  for  which  it 
sits.     In  re  Boles,  48  Fed.  Rep.  75. 


9  Encyc.  PI.  &  Pr.  — 65 


1025 


Volume  IX. 


The  Writ. 


HABEAS   CORPUS.      Command  for  Production. 


to  issue  habeas  corpus  extends  to  any  case  where  the  party  is 
imprisoned  within  the  territorial  hmits  of  the  state.* 

2.  Direction.  —  The  writ  should  be  directed  to  the  officer,  per- 
son, or  persons  having  the  party  in  custody.*  If  this  cannot 
leadily  be  determined,  it  may  be  addressed  to  any  one  counte- 
nancing or  consenting  to  the  illegal  detention  or  restraint.^ 

3.  Command  for  Production  of  Body,  Together  with  Cause  of 
Restraint.  —  This  is  the  substance  of  the  writ.  It  commands  the 
respondent  to  have  the  body  of  the  prisoner  alleged  to  be 
imprisoned  and  detained  by  him,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  at  a  designated  place 
and  time,  to  do  and  receive  what  shall  then  and  there  be  con- 
sidered and  determined  concerning  the  said  prisoner  and  to  "  have 
*     *     *     then  and  there  this  writ."  * 


1.  See  Church  on  Habeas  Corpus, 
^  io8. 

In  Maryland  it  was  held  that  a  cir- 
cuit judge  had  jurisdiction  to  grant 
the  writ,  though  directed  to  one  out- 
side of  his  circuit,  notwithstanding 
Act  of  i860,  c.  6.  Matter  of  Glenn, 
54  Md.  572. 

A  writ  of  habeas  corpus  issued  under 
the  authority  of  the  state  of  New 
Hampshire  may  be  executed  within 
the  limits  of  the  land  ceded  by  the 
state  to  the  United  States  for  the  pur- 
pose of  a  fort  and  lighthouse,  by  virtue 
of  the  proviso  in  the  Act  of  Cessions. 
State  V.  Dimick,  12  N.  H.  194. 

2.  Com.  V.  Ridgway,  2  Ashm.  (Pa.) 
247. 

It  may  be  directed  to  any  person  or 
officer  within  the  state.  In  re  Booth, 
3  Wis.  I.  Thus,  where  the  committing 
magistrate  has  no  authority  to  take 
bail,  it  may  be  directed  to  the  con- 
stable having  defendant  in  charge. 
Com.  V.  Ridgway,  2  Ashm.  (Pa.)  247. 

It  is  held  that  the  writ  should  not  be 
directed  in  the  disjunctive,  Rex  v. 
Fowler,  i  Salk.  350;  and  that  if  a 
commitment  was  to  the  keeper  of  the 
jail,  it  should  be  addressed  to  him; 
but  where  the  person  was  committed 
by  process,  the  writ  should  be  directed 
to  the  sheriff.     Rex  v.  Fowler,  Fortes. 

243- 

Habeas  Corpus  Cum  Cansa  Hot  Properly 
Directed.  —  Though  a  habeas  corpus  cum 
causa  be  not  properly  directed  it  lies 
with  the  court  below  to  object  to  this, 
not  with  the  party,  who  cannot  move 
to  supersede  it  on  this  ground  after 
the  court  below  has  acted  upon  it. 
People  V.  Sheriff,  4  Cow.  (N.  Y.)  67. 


3.  Wife's  Father.  —  Thus,  where  a 
wife  who  had  voluntarily  deserted  her 
husband  lived  with  her  father,  and, 
with  his  countenance  and  consent, 
withheld  from  the  husband  the  custody 
of  one  of  their  children,  it  was  held 
that  a  habeas  corpus  could  properly  be 
directed  to  her  father,  he  being  a  party 
to  the  wrong.  People  v.  Mercein,  3 
Hill  (N.  Y.)  399- 

County  under  Martial  Law.  —  In  North 
Carolina,  in  1870,  it  was  desired  by  the 
Superior  Court  to  compel  return  to  the 
writ  of  habeas  corpus,  but  the  county  in 
which  the  writ  was  to  go  had  been 
placed  by  the  governor  under  martial 
law,  and  the  party  who  held  the  pris- 
oners, acting  under  the  orders  of  the 
executive,  refused  to  return  them.  It 
was  held  that  the  whole  power  of  the 
judiciary  of  the  state  would  be  ex- 
hausted by  issuing  the  habeas  corpus, 
directed  to  the  marshal  of  the  Supreme 
Court  to  be  exhibited  to  the  governor, 
and  if  he  disregarded  it,  nothing  else 
could  be  done,  but  the  responsibility 
must  rest  on  him.  Ex  p.  Moore.  64 
N.  Car.  802.  See  Ex  p.  Kerr,  64  N. 
Car.  8i6. 

4.  See  Church  on  Habeas  Corpus, 
p.  638. 

Entitlement  of  Proceedings.  —  Proceed- 
ings in  habeas  corpus  for  the  custody  of 
a  minor  child  are  not  criminal  in  their 
nature,  and  should  be  entitled  in  the 
name  of  the  person  alleged  to  be  ille- 
gally restrained  as  plaintiff  and  not  in 
the  name  of  the  state.  State  v.  Collins, 
54  Iowa  441. 

Testing  Sufficiency  of  Writ.  —  The 
sufficiency  of  the  writ  of  habeas  corpus 
may  be  tested  before  making  a  return 
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4.  Where  and  When  Made  Returnable. — It  is  difficult  to  lay 
down  any  particular  rules  as  to  the  returnability  of  the  writ.  It 
may  be  said,  however,  that  though  in  most  cases  it  is  made 
returnable  before  the  court  or  judge  issuing  it,'  yet,  governed  by 
statutory  provisions,  or  by  the  necessity  and  convenience  of  the 
case,  the  writ  may  and  often  is  made  returnable  before  some 
other  than  the  court  of  issue.* 

Where  Crime  was  Committed.  —  In  some  of  the  states  it  is  provided  by 
statute  that  the  writ  in  criminal  cases  should  be  returnable  to  the 
county  in  which  the  crime  was  committed.' 


or  answer  thereto,  not  by  demurrer  but 
by  motion  to  quash  the  writ.  McGlen- 
nan  t.  Margowski,  90  Ind.  150. 

Habeas  Corpus  ad  Testificandum.  — 
Though  a  writ  of  habeas  corpus  rta'/^'j//- 
Jicandum  does  not  say  "  to  testify,"  yet 
if  it  has  words^  equivalent,  that  is 
sufficient.  Wattles  v.  Sheriff,  5  Cow. 
(N.  Y.)  176. 

The  Alteration  of  the  Writ  of  habeas 
corpus  ad  testificandum  after  it  is  exe- 
cuted, without  the  knowledge  or  priv- 
ity of  the  sheriff,  will  not  deprive  him 
of  the  right  to  give  it  in  evidence  for 
his  justification,  though  such  alteration 
be  made  by  the  deputy  who  executed  it. 
Wattles  V.  Sheriff,  5  Cow.  (N.  Y.)  176. 

1.  Betomable  before  Judge  or  Court.  — 
It  is  said  that  any  judge  who  has  the 
authority  to  issue  the  writ  has  neces- 
sarily the  power  to  make  it  returnable 
before  himself,  and  jurisdiction  to  hear 
and  determine  the  matter.  Ex  p. 
Angus,  28  Tex.  App.  293.  And  see 
State  V.  Hill,  10  Minn.  63. 

A  Justice  of  the  United  States  Supreme 
Court  will  make  the  writ  returnable  be- 
fore himself,  or,  if  there  are  momentous 
questions  involved,  may  make  it  return- 
able to  the  whole  court.  Ex  p  Clarke, 
100  U.  S.  399. 

Beturnable  in  Term  or  Vacation.  —  In 
Ohio  it  has  been  held  that  it  is  within 
the  discretion  of  the  judge  of  the  Su- 
preme Court  who  allows  a  habeas  cor- 
pus to  make  it  returnable  in  term  time 
or  in  vacation;  and  where  the  parties 
may  in  general  have  relief  by  applica- 
tion to  the  probate  and  common  pleas 
judges  with  less  delay  and  inconve- 
nience, it  would  not  be  proper,  unless 
under  very  peculiar  circumstances,  to 
put  aside  the  regular  business  of  the 
court  b|t  making  such  writ  returnable 
in  term.     Ex  p.  Shaw.  7  Ohio  St.  81. 

2.  See  Powers  of  County  Judges,  3 
How.  Pr.  (N.  Y.)  32;  Matter  of  Taylor, 
8  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  159; 


Shanks's  Case,  15  Abb.  Pr.  N.  S.  (N. 
Y.  Supreme  Cl.)  38;  Com.  v.  Sheriff, 
7  W.  &  S.  (Pa.)  :o8;  Com.  v.  Hoey,  3 
Brews.  (Pa.)  514. 

Nevada.  —  Returnability  before  Su- 
preme Court.  —  Where  it  is  sought  to 
bringa  petitioner  from  a  distantcounty, 
a  writ  of  habeas  corpus  wiU  not  be  made 
returnable  before  the  Supreme  Court  in 
the  first  instance  without  a  showing  of 
the  absence,  disability,  or  refusal  of  the 
district  judge  of  the  county  to  act,  or 
other  good  cause  why  it  should  be 
heard  by  the  Supreme  Court  or  a  justice 
thereof.     Ex  p.  Deny,  10  Nev.  212. 

Habeas  Corpus  ad  Testificandum  — 
Place  of  Return.  —  Where  the  first 
judge  of  a  county  issues  a  habeas  zox- 
pusr/rt'  testificandum  it  is  not  insufficient 
because  it  doe?  not  specify  a  place  of 
return  within  the  county,  as  at  the 
office  of  the  first  judge,  for  this  is  to  be 
intended.  Wattles  v.  Sheriff,  5  Cow. 
(N.  Y.)  176. 

Measure  of  Authority  —  California.  — 
If  a  writ  of  habeas  corpus  is  issued  by 
the  Supreme  Court,  returnable  before  a 
judge  of  a  District  Court,  the  measure 
of  authority  of  the  judge  is  the  same 
as  would  have  been  that  of  the  Supreme 
Court  if  the  writ  had  been  made  return- 
able before  the  latter  tribunal.  People 
V.  Booker,  51  Cal.  317. 

3.  Texas.  —  According  to  the  Texas 
Code  of  Criminal  Procedure,  art.  137, 
after  indictment  is  found  the  writ  of 
habeas  corpus  must  be  made  returnable 
in  the  county  where  the  offense  has  been 
committed.  Ex  p.  Trader,  24  Tex. 
App.  393.  Hence  a  writ  issued  by  the 
judge  of  a  court  of  another  county  to 
which  the  cause  has  been  remo.ved  .on 
the  ground  of  newly  discovered  evi- 
dence Should  be  made  returnable  te  the 
county  in  which  the  offense  was  com- 
mitted, and  not  to  the  one  to  which  the 
venue  was  changed.  Ex  /.  Spring- 
field, 28  Tex.  App.  27. 
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Time. —  The  court  should  usually  designate  a  timefor  the  return 
of  the  writ,  allowing  therefor  a  reasonable  length  of  time  after 
service.* 

5.  Signature  and  Seal  —  The  writ  should  regularly  be  signed  by 
the  court,  judge,  or  officer  issuing  it.'  And  it  is  believed  that  in 
most  jurisdictions  it  should  be  under  seal.' 

6.  Amendment.  —  There  seems  to  be  little  or  no  doubt  that  a 
writ  of  habeas  corpus,  like  any  other  judicial  process,  is  liable  to 
amendment.* 


In  Ex  p.  Angus,  28  Tex.  App.  293, 
the  court  said  that  any  judge  who  had 
authority  to  issue  the  writ  of  habeas  cor- 
pus had  necessarily  the  power  to  make 
it  returnable  before  himself,  and  juris- 
diction to  hear  and  determine  the  mat- 
ter; that  the  provision  in  Tex.  Code 
Criminal  Procedure,  art.  138,  which 
reads:  "  In  all  cases  where  a  per- 
son is  confined  on  a  charge  of  fel- 
ony, and  indictment  has  been  found 
against  him,  he  may  appeal  to  the 
judge  of  the  District  Court  for  the 
district  in  which  he  is  indicted,  or  if 
there  be  no  judge  within  the  district, 
then  the  judge  of  any  district  whose 
residence  is  nearest  to  the  court  house 
of  the  county  in  which  the  applicant  is 
held  in  custody "  is  merely  direc- 
tory, and  that  it  is  not  necessary  that 
the  writ  be  made  returnable  before  the 
judge  of  the  district  in  which  the  in- 
dictment is  pending. 

Miiiisuppi.  —  Code  of  Mississippi, 
1892,  §  2237,  providing  that  the  writ 
of  habeas  corpus  in  criminal  cases  shall 
be  returnable  within  the  county  where 
the  crime  was  committed  unless  it 
interferes  with  the  holding  of  a  term 
of  court  by  the  judge  or  chancellor 
granting  it,  is  directory  and  not  juris- 
dictional, and  is  to  be  confined  to  cases 
in  which  the  merits  are  to  be  gone  into 
and  witnesses  examined  as  to  the  legal- 
ity of  the  detention.  Patterson  v. 
State,  71  Miss.  675. 

1.  See  infra,  XII.  6.  Time  of  Mak- 
ing;  Stockdale  v.  Hansard,  8  D.  P. 
C.  474. 

In  U.  S.  V.  Bollman,  i  Cranch  (C. 
C.)  373,  three  days  were  adopted  as  the 
reasonable  time. 

In  Vermont  an  officer  after  receiving 
a  writ  of  habeas  corpus  has  from  three 
to  twelve  days  to  serve  and  return  it 
^Rev.  Laws,  ^  I355),dcpending  upon  the 
distance  of  the  place  of  imprisonment 
from  the  place  of  return.  It  is  in  all 
cases,   however,   more  convenient   for 


all  parties  interested  to  have  some  day 
named  when  the  judge  signing  the 
writ  will  hear  the  case  than  to  have 
no  time  assigned  and  the  date  left  un- 
certain.    State  V.  Ferry,  61  Vt.  624. 

A  writ  returnable  the  first  secular 
day  after  its  issue  is  a  sufficient  com- 
pliance with  Rev.  Laws  Vt.,  §  1348,  re- 
quiring habeas  corpus  to  be  returnable 
forthwith.     State  v.  Ferry,  61  Vt.  624. 

2.  In  England,  by  Statutes.  31  Car.  II., 
and  I  &  2  Ph.  &  M.,  c.  13,  §  7,  the  writ 
of  habeas  corpus  was  required  to  be 
signed,  and  in  Rex  v.  Roddam,  Cowp. 
672,  the  writ  was  dismissed  on  the  re- 
turn because  Lord  Mansfield  refused  to- 
sign  it. 

It  is  apprehended  that  the  statutory 
provisions  and  practice  in  the  United 
States  are  similar.  See  Church  on 
Habeas  Corpus,  §  102. 

8.  Minnesota.  —  By  statute  it  was 
provided  that  every  writ  of  habeas  cor- 
pus should  be  under  the  seal  of  the 
court;  accordingly  where  a  writ  was. 
issued  by  the  court  commissioner 
under  his  own  hand  and  official  seal, 
it  was  held  that  the  whole  proceeding 
should  be  dismissed,  since  it  was  not 
under  the  seal  of  any  court  and  its 
issuance  was  quite  unauthorized.  The 
case  of  State  v.  Hill,  10  Minn.  63,  is  not 
regarded  as  authority  for  or  against 
the  practice  adopted  in  this  case. 
State  V.  Barnes,  17  Minn.  340. 

Wisconsin.  —  In  an  early  case  in  this 
state  it  was  held  that  the  officer  author- 
ized by  statute  to  grant  the  writ  of 
habeas  corpus  might  issue  the  writ 
under  his  own  sign  manual,  and  such 
writ  was  as  valid  and  effectual  as 
though  it  were  issued  out  of  and  under 
the  seal  of  the  court.  Matter  of  Blair's 
Petition,  4  Wis.  522. 

4.  Durming  v.  Ketle,  Cro.  Eliz. 
543;  Pawlet  V.  Christmas,  Cro.  Eliz. 
586;  Ex  p.  Davies,  5  Scott  241,  6  Dowl. 
181.  And  see  in  general  article 
Amendments,  vol.  i,  p.  658. 
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IX  Sebvice  of  "Weit.  —  There  must  be  a  valid,  legal  service  of 
the  writ  on  the  party  to  whom  it  is  directed,  or  by  whom  return 
is  to  be  made,  which  is  governed  to  a  great  extent  in  this  country 
by  statutory  provisions  and  regulations.*  This  service  should 
not  be  interrupted  or  obstructed,'  and  there  are  statutes  direct- 
ing the  method  of  proceeding  where  evasion  of  the  service  is 
attempted. 

Proof  of  Service.  —  An  authorized  officer's  certified  return  is  suffi- 
cient evidence  of  the  service  of  the  writ,  and  if  served  by  any 
other  person  it  may  be  proved  by  his  oath.' 

X.  Effect  of  Weit  —  1.  As  Supersedeas.  —  A  writ  of  habeas  cor- 
pus issued  by  an  appellate  court  acts  as  a  supersedeas  suspending 


1.  Sufficient  Acceptance  of  Seryice.  — 
Where  a  writ  of  habeas  corpus  was  ap- 
plied for  and  issued  in  open  court,  in 
the  presence  of  the  person  to  whom  it 
was  directed,  he  having  custody  of  the 
prisoner,  and  the  fact  was  known  to 
him,  and  the  writ  could  have  been 
handed  to  him  had  he  desired  it,  that  he 
might  make  his  return,  it  was  held 
that  this  amounted  to  an  acceptance  of 
the  service  and  a  waiver  of  a  delivery 
of  the  writ  to  him.  People  z*.  Bradley, 
6c  111.  390. 

Jturisdiction  Acquired  by  Seryice.  —  The 
court  to  which  the  writ  is  returnable 
acquires  jurisdiction  to  make  a  final 
order  in  the  cause  by  the  service  of 
the  writ  upon  the  defendant  while  the 
prisoner  is  still  in  his  custody;  and 
such  jurisdiction  cannot  be  ousted  by 
an  act  of  the  defendant  without  the 
consent  of  the  court.  Pomeroy  v. 
Lappeus,  9  Oregon  363. 

Obligation  to  Serve  State  Process  where 
Custody  is  Federal.  —  A  sheriff  or  other 
state  officer  having  a  so-called  writ  of 
habeas  corpus  under  the  Ohio  statute 
of  1856,  and  having  knowledge  that 
the  prisoner  named  in  the  writ  is  in 
custody  of  an  officer  of  the  United 
States,  under  legal  process,  is  under 
no  obligation  to  serve,  or  attempt  to 
serve,  such  writ;  vand  his  return  of  the 
facts  is  a  sufficient  justification  for  not 
serving  it.  Ex  p.  Sifford,  5  Am.  L. 
Reg.  659. 

Habeas  Corpus  Cum  Causa  must  be 
served  on  the  court  or  delivered  to  the 
sheriff.  Fleming  v.  Bradley,  i  Call 
(Va.)  203. 

N^w  York  —  Personal  Service  on 
Shert^.  —  Where  the  relator  is  in  the 
custody  of  the  sheriff,  the  writ  must  be 
served  on  him  personally  according  to 
New    York    code,    §§  1999-2004,    and 


unless  he  cannot  be  found,  service  on 
the  jail  warden  is  insufficient.  People 
V.  Walsh,  15  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  19. 

North  Carolina  —  Service  by  Qualified 
Voter.  —  By  the  Habeas  Corpus  Act  of 
North  Carolina,  §  32,  it  was  provided 
that  "  the  writ  of  habeas  corpus  may 
be  served  by  any  qualified  voter  of  the 
state  thereto  authorized  by  the  court 
or  judge  ordering  the  same;  "  but 
there  must  be  this  authorization,  else 
the  parties  served  will  not  be  bound  to 
return  the  writ.  Ex  p.  Kerr,  64  N. 
Car.  816. 

2.  United  States  Service  Interrupted  by 
State  Process.  —  The  service  of  process 
of  habeas  corpus  from  a  federal  court 
cannot  be  interrupted  by  the  arrest  of 
the  officer  or  person  aiding  him  in 
serving  such  process;  or  in  any  other 
manner  by  means  of  state  process  or 
warrants.  U.  S.  v.  Morris,  2  Am.  L. 
Reg.  348. 

Service  Prevented  by  Force.  —  In  In 
Matter  of  Winder,  2  Cliff.  (U.  S.)  89,  a 
writ  of  habeas  corpus  was  prevented 
by  military  force  from  being  served. 
The  court  could  not  command  the 
physical  force  necessary  to  effect  the 
service,  and  so  ordered  the  writ  to  be 
placed  on  file  to  be  served  when  and 
where  service  might  become  practi- 
cable. 

3.  Hurd  on  Habeas  Corpus  (2d  ed.) 

233.  234. 

An  Acknowledgment  of  Service  on  a  bill 
of  exceptions  by  counsel,  signing  as 
attorneys  for  "  respondents,"  will  be 
construed  as  evidence  of  service  on  all 
the  respondents,  where  the  record  fails 
to  show  that  any  of  the  respondents 
were  represented  by  different  counsel 
in  the  court  below.  State  v.  Bridges, 
64  Ga,  146. 
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the  powers  of  the  court  below,  and  all  proceedings  had  by  the 
inferior  court  after  the  issue  of  the  writ  are  erroneous  and  coram 
non  judicc} 

2.  As  to  Priority  over  Other  Writs  and  Proceedings.  —  The  author- 
ity of  all  other  writs  must  yield  to  the  authority  of  this  writ.* 

3.  As  to  Custody  of  Prisoner.  —  The  original  process  under  which 
the  prisoner  was  held  being  superseded  by  habeas  corpus,  the 
custody  of  the  prisoner  becomes  transferred  to  and  remains  in 
the  court  issuing  the  writ.' 


1.  Haley's  Case,  i  Mod.  195;  Fazach- 
arly  -■.  Baldo,  i  Salk.  352. 

Entry  of  Judgment  by  Lower  Court.  — 
The  Texas  Code  of  Criminal  Procedure 
provides  that  "  When  the  return  of  the 
writ  has  been  made  and  the  applicant 
brought  before  the  court,  he  is  no 
longer  detained  on  the  original  war- 
rant of  process,  but  under  the  author- 
ity of  the  habeas  corpus;  and  the  safe 
keeping  of  the  prisoner  pending  the 
examination  or  hearing  is  entirely 
under  the  direction  and  authority  of  the 
judge  or  court  issuing  the  writ  or  to 
which  the  return  is  made."  Therefore 
where  parties  are  committed  for  con- 
tempt under  verbal  orders  of  the  Dis- 
trict Court,  and  have  sued  out  a  habeas 
corpus,  that  court  has  no  power  to 
enter  judgment  against  Such  person 
and  thus  supersede  the  jurisdiction  of 
the  court  granting  the  writ.  Ex  p. 
Kearby,  (Tex.  Crim.  App.  1896)  34  S. 
W.  Rep.  635. 

2.  Therefore,  from  the  moment  the 
sheriff  receives  such  writ,  the  custody 
of  the  petitioner  will  be  by  virtue 
thereof,  and  not  under  any  other  writs 
he  may  have  previously  received. 
Matson  v.  Swanson,  131  111.  255. 

Where  a  prisoner  is  detained  in 
prison,  in  execution  of  a  sentence  al- 
ready pronounced  upon  him  by  the 
court,  the  provision  of  the  habeas  cor- 
pus act  which  declares  that  "during  the 
session  of  a  court  of  oyer  and  termi- 
ner, no  prisoner  detained  in  the  com- 
mon jail  of  the  county  upon  any  crimi- 
nal charge  shall  be  removed  therefrom 
by  any  writ  of  habeas  corpus,  unless 
such  writ  shall  have  been  issued  by 
such  court  of  oyer  and  terminer,  or 
shall  be  made  returnable  before  it." 
does  not  apply  to  such  a  case.  The 
court  which  sentenced  the  prisoner 
has  no  longer  jurisdiction  over  him; 
consequently,  where  a  judge  of  another 
court,  other  than  the  court  of  oyer  and 
terminer  which  may   be  in  session  at 


the  time,  issues  a  writ  of  habeas  corpus 
to  bring  up  the  prisoner  before  him, 
the  officer  in  custody  of  the  prison 
upon  whom  the  writ  is  properly  served 
must  produce  the  body  of  the  prisoner, 
according  to  the  mandate  of  the  writ. 
People  V.  Heffernan,  38  How.  Pr. 
(N.  Y.  Super.  Ct.)  402. 

Nondelivery  of  Prisoner  Upon  Order  of 
Committing  Court.  —  W^here  a  County 
Court  delivers  persons  convicted  by  it 
of  murder  to  a  jailer  for  safe  keeping 
till  brought  back  for  execution,  the 
fact  that  the  court  having  jurisdiction 
has  granted  the  prisoners  a  writ  of 
habeas  coipus  will  justify  the  keeper  in 
refusing  to  deliver  them  upon  the 
order  of  the  court  committing  them. 
Sheriff  v.  Epps,  (Va.  1895)  23  S.  E, 
Rep.  296. 

Pendency  of  Certiorari.  —  Proceedings 
in  a  state  court  by  certiorari  to  review 
a  decision  on  a  writ  of  habeas  corpus  in 
that  court  do  not  prevent  a  court  of 
the  United  States  from  proceeding  with 
the  cause  on  a  writ  of  habeas  corpus 
subsequently  issued  from  the  latter 
court.  Leary's  Case,  6  Abb.  N.  Cas. 
(U.  S.  Dist.  Cl.)43. 

Becall  of  Process  by  Court  Issuing  Writ. 
—  When  a  writ  of  habeas  corpus  is 
issued  by  the  clerk  of  the  Supreme 
Court,  by  order  of  any  of  the  judges,  it 
is  then  the  process  of  the  Supreme 
Court;  and  the  Supreme  Court  may 
recall  the  same,  and  arrest  an  order 
made  in  the  case,  and  remand  the 
prisoner.     In  re  McMaster,  2  Okla.  435. 

3.  Matter   of    Hamilton,    i  Ben.   (U. 

S.)455. 

Therefore,  a  person  taking  the  charge 
of  the  prisoner  under  the  order  of  the 
judge  issuing  the  writ  cannot  for  that 
act  alone  be  held  guilty  of  obstructing 
the  United  States  process.  U.  S.  v. 
Doss,  II  Am.  L.  Reg.  N.  S.  320. 

Eesponsibility  of  Sheriflffor  Escape. — 
The  custody  and  safe  keeping  of  the 
prisoner  being  thus  taken  away   from 
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XI  Notice  of  Application  oe   Pendency  of  Weit.  —  It  is 

always  customary  in  habeas  corpus  cases  to  require  notice  of  the 
application  for  or  pendency  of  the  writ  to  be  served  upon  the 
public  prosecutor,  where  the  imprisonment  is  under  criminal 
process,  and  upon  the  creditor  or  party  interested  in  continuing 
the  imprisonment,  where  it  is  under  civil  process.*  And  in  many 
states  this  has  been  made  a  statutory  requisite.*  Notice  is 
equally  important  in  many  cases  other  than  imprisonment  by 
process,  and  should  doubtless  be  given.' 

XII.  Retuen  —  1.  Necessity  —  in  General.  —  A  return  to  a  writ  of 
habeas  corpus  is  a  necessity,  since,  until  a  proper  return  is  made, 
the  court  is  prevented  from  taking  any  action  in  the  case."* 

Process  Issued  by  State  Courts.  —  And  a  person  to  whom  this  writ  is 
directed  is  bound  to  obey  the  same,  and  make  return  thereto,  no 
matter  by  what  authority  or  warrant,  by  whomsoever  issued,  he 
may  hold  the  prisoner.     It  is  enough  for  him  to  know  that  the 


the  sheriff,  he  is  accordingly  not 
responsible  for  the  escape  of  the  pris- 
oner while  thus  in  custody  of  the 
court,  and  before  a  remand  or  other 
order  is  made  placing  new  duties  upon 
him.  Barth  v.  Sheriff,  12  Wall.  (U.  S.) 
400. 

Arrest  of  Prisoner  Pending  Habeas  Cor- 
pus.—  A  prisoner  being  in  the  custody 
of  the  habeas  corpus  court,  the  marshal 
cannot  lawfully  arrest  such  prisoner 
on  a  warrant  as  a  fugitive  in  extradi- 
tion proceedings  until  the  proceedings 
on  the  writ  are  terminated.  In  re 
Farez,  7  Blatchf.  (U.  S.)  34. 

Disposition  of  Custody  by  Habeas  Cor- 
pus Court. —  When  the  body  of  a  pris- 
oner is  produced  in  court  in  obedience 
to  the  writ  of  habeas  corpus,  the  control 
of  his  person  remains  with  the  court, 
and  he  may  be  committed  to  the  cus- 
tody of  the  officer  or  held -to  bail  to 
await  the  decision  of  the  court.  In  re 
Chow  Goo  Pool,  25  Fed.  Rep.  77; 
Barth  v.  Sheriff,  12  Wall.  (U.  S.)  400; 
In  re  Kaine,  14  How.  (U.  S.)  103. 

1.  Hurd  on  Habeas  Corpus  (2d  ed.) 
227;  Church  on  Habeas  Corpus  105; 
Bromley's  Case,  2  Jac.  »&  W.  453; 
Ex  p.  Hatch,  2  Aik.  (Vt.)  28;  Hecker 
V.  Jarret,  3  Binn.  (Pa.)  404.  In  the 
above  cases  imprisonment  was  by  civil 
process. 

State  and  National  Oovernments.  — 
Where  the  return  to  a  writ  of  habeas 
corpus  ^owed  that  the  petitioner  was 
held  in  Custody  under  a  commitment 
regular  on  its  face  and  made  by  a  com- 
petent court  for  an  act  charged  as  an 
offense  against  the  state  law,  but  the 


petitioner  alleged  that  he  was  really 
held  for  an  act  done  under  authority 
of  the  United  States,  the  court,  in  view 
of  the  case  involving  a  question  be- 
tween the  state  and  the  national  gov- 
ernments, adjourned  the  hearing  and 
required  the  petitioner's  counsel  to 
give  notice  of  the  adjournment  day  to 
the  state  district  attorney  for  the 
county.  U.  S.  v.  Fayette  County 
Jailer,  2  Abb.  (U.  S.)  265. 

Interstate  Extradition.  —  But  on 
habeas  corpus  issued  from  a  court  of  the 
United  States  to  inquire  into  the  deten- 
tion of  a  prisoner  held  under  a  gover- 
nor's warrant  in  interstate  extradition, 
notice  to  the  attorney-general  of  the 
state  is  not  necesskry.  Leary's  Case, 
6  Abb.  N.  Cas.  (U.  S.  Dist.  Ct.)  43. 

2.  See  Lumm  v.  State,  3  Ind.  293; 
Dwire  v.  Saunders,  15  Ind.  306;  Miller 
V.  Buena  Vista  County,  68  Iowa  711; 
People  V.  Kehl,  15  Mich.  330;  People 
V.  Carter,  48  Hun  (N.  Y.)  165;  People 
V.  Cassels,  5  Hill  (N.  Y.)  164;  Peo- 
ple V.  Brennan,  61  Barb.  (N.  Y.) 
540;  People  V.  Frink,  41  Hun  (N.  Y.) 
194;  People  V.  Pelham,  14  Wend. 
(N.  Y.)  48;  Ex  p.  Beatty.  12  Wend. 
(N.  Y.)  229. 

3.  Church  on  Habeas  Corpus,  ^  105; 
People  V.  McLeod,  3  Hill  (N.  Y.)  657, 
note,  §  22. 

4.  Matter  of  Haller,  3  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  65. 

If  a  habeas  cor^ws  ad  testificandum  be 
issued  by  an  officer  of  competent  au- 
thority, and  be  not  void  upon  its  face, 
the  sheriff  is  bound  to  obey  it.  Wat- 
tles V.  Sheriff,  5  Cow.  (N.  Y.)  176. 
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State  demands  of  him  to  show  by  what  autnority  he  restrains 
the  prisoner,  and  if  the  authority  be  that  of  the  United  States,  he 
must  so  return  it.* 

Ai  to  Production  of  Body.  —  Where  the  return  shows  the  imprison- 
ment to  be  under  state  authority,  the  production  of  the  body  of 
the  prisoner  may  be  enforced  as  a  further  return.*  But  where 
the  habeas  corpus  is  issued  by  a  state  court  and  the  prisoner  is 
held  by  United  States  authority,  although  a  return  thereto  must 
be  made  showing  this  authority,  yet  the  body  of  the  prisoner 
need  not  and  should  not  be  produced  before  the  state  court.' 


1.  In  re  Booth,  3  Wis.  i ;  Bagnall  v. 
Ableman,  4  Wis.  163;  Ableman  v. 
Booth,  21  How.  (U.S.)  506,  «■/<'«/ with 
approval  in  Ex  p.  Hill,  5  Nev.  154; 
Tarble's  Case,  13  Wall.  (U.  S.)  397; 
Ex  p.  Sifford,  5  Am.  L.  Reg.  659. 

'It  is  a  mistake  for  a  marshal  of  the 
United  States,  or  any  other  officer  or 
person,  to  suppose  that  his  authority, 
or  that  of  the  process  under  which  he 
may  claim  to  act,  is  superior  in  such 
case  to  that  of  a  county  judge;  thax 
he  cannot  be  made  to  respond  to  a 
magistrate  of  an  inferior  court.  It  is 
not  the  authority  of  a  judge,  whether 
inferior  or  superior,  that  he  thus  defies; 
it  is  the  authority  of  the  sovereign  state 
that  he  contemns,  sending  out  its 
high  prerogative  writ  to  inquire 
into  the  condition  of  its  citizen,  and 
the  cause  of  his  restraint,  and  it  is  not 
for  him  to  whom  the  writ  is  directed 
to  determine  whether  the  state  shall 
exercise  this  sovereign  power  through 
a  judge  of  one  grade  or  another.  It  is 
enough  for  him  to  know  that  the  state 
demands  of  him  by  what  authority  he 
restrains  the  prisoner,  that  the  state 
requires  of  him  obedience  to  that  writ, 
and  that  unless  the  congress  has  sus- 
pended its  privileges  in  case  of  rebel- 
lion or  invasion,  no  power  on  earth  can 
absolve  him  from  such  obedience,  or 
shield  him  from  the  consequences  of 
disobedience."  Per  Smith,  J.,  in  Bag- 
nall V.  Ableman,  4  Wis.  163. 

"  It  is  the  duty  of  the  marshal  or 
other  person  having  the  custody  of  the 
prisoner  to  make  known  to  the  judge 
or  court,  by  a  proper  return,  the  author- 
ity by  which  he  holds  him  in  custody. 
This  right  to  inquire  by  process  of 
habeas  corpus  and  the  duty  of  the  officer 
to  make  a  return  grows  necessarily  out 
of  the  complex  character  of  our  gov- 
ernment and  the  existence  of  two  dis- 
tinct and  separate  sovereignties  within 
the   same    territorial    space,    each    of 


them  restricted  in  its  powers,  and  each 
within  its  sphere  of  action,  prescribed 
by  the  constitution  of  the  United 
States,  independent  of  each  other." 
Linn,  J.,  in  Shirk's  Case,  5  Phila.  (Pa.) 

333- 

2.  See  infra,  XII.  12.  Production  of 
Body. 

Habeas  corpus  was  issued  to  inquire 
into  the  legality  of  one  detained  under 
the  authority  of  the  state  of  California 
upon  a  requisition  for  a  fugitive  from 
the  governor  of  Oregon.  A  return 
was  made  to  the  writ  in  which  the 
respondent  refused  to  produce  the  body 
of  the  prisoner  because  he  was  held 
under  the  laws  of  the  United  States. 
This  was  adjudged  to  be  a  contempt  of 
court,  and  it  was  decided  that  the  party 
should  be  compelled  by  the  state  court 
to  produce  the  body  of  the  prisoner, 
since  he  w^s  held  by  the  state  author- 
ity, and  not  by  that  of  the  United 
States.  Robb  v.  Connolly,  in  U.  S. 
624,  affirming  In  re  Robb,  64  Cal.  "431, 
and  disapproving  In  re  Robb,  19  Fed. 
Rep.  26. 

3.  See  infra,  XII.  12.  In  re  Neill,  8 
Blatchf.  (U.  S.)  156;  Matter  of  Hopson, 
40  Barb.  (N.  Y.)  34.  See  Exp.  Sifford, 
5  Am.  L.  Reg.  659. 

Although  it  is  the  duty  of  the  mar- 
shal or  other  person  holding  the  pris- 
oner in  custody  under  the  authority  of 
the  United  States  to  make  known  by  a 
proper  return  the  authority  under 
which  he  detains  him,  it  is  at  the  same 
time  imperatively  his  duty  to  obey  the 
process  of  the  United  States,  to  hold  the 
prisoner  in  custody  under  it,  and  to  re- 
fuse obedience  to  the  mandate  or  proc- 
ess of  any  other  government.  And 
consequently  it  is  his  duty  not  to  take 
the  prisoner  nor  suffer  him  to  be  taken 
before  a  state  judge  or  court  upon  a 
habeas  corpus  issued  under  state  au- 
thority. No  state  judge  or  court,  after 
being    judicially    informed    that     the 
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2.  Contempt  of  Court   by   Nonreturn    or    Insufficient    Return.  — 

Disobedience  to  the  writ  of  habeas  corpus,  and  the  failure  to  make 
a  return,  or  refusal  to  produce  the  body  of  the  prisoner,  when  the 
respondent  can  and  should  do  so,  constitute  a  contempt  of  court, 
and  should  be  punished  by  the  court  as  in  other  similar  cases.* 
This  applies  to  an  insufficient,  evasive,  or  false  return,*  or  to  one 
that  is  impertinent.' 

3.  Enforcing  Return  by  Attachment  —  At  Common  Law.  —  At  com- 
mon law  the  method  of  compelling  the  return  was  by  a  rule  of 
court  or  by  the  issuance  of  an  alias  and  then  a  pluries  writ,  and 
if  these  were  disregarded  an  attachment  would  be  awarded.* 

Present  Practice.  —  But  the  present  practice,  both  in  England  and 
in  this  country,  is  to  issue  an  attachment  in  the  first  instance 
■where  the  party  refuses  to  make  the  requisite  return.* 

Beasonable  Time  Allowed  for  Betum.  —  Before  granting  an  attachment 
against    the    delinquent    party,  however,  the  court  will  allow  a 


party  is  imprisoned  under  the  authority 
of  the  United  States,  has  any  right  to 
interfere  with  hiip  or  require  the  pro- 
duction of  his  body.  Ableman  v. 
Booth,  21  How.  (U.  S.)  506,  cited  with 
approval  in  Ex  p.  Hill,  5  Nev.  154. 

i.  Wyatt's  Reg.  215;  Crowley's 
Case,  2  Swanst.  73;  Viner's  Case, 
Freem.  K.  B.  &  C.  P.  389;  Rex  v.  Win- 
ton,  5  T.  R.  89;  U.  S.  V.  Davis,  5 
Cranch  (C.  C.)  622;  Ex  p.  Field,  5 
Blatchf.  (U.  S.)  63;  Robb  v.  Connolly, 
HI  U.  S.  624,  affirming  In  re  Robb,  64 
Cal.  431,  and  disapproving  In  re  Robb, 
19  Fed.  Rep.  26;  Keech  v.  Dansey,  i 
Har.  &  M.  (Md.)  20. 

The  statute  of  Illinois  provides  that 
any  process  which  may  be  issued  by 
the  clerks  of  the  Circuit  Courts  of  the 
state,  or  any  judge  thereof,  in  pursu- 
ance of  law,  shall  be  executed  by  the 
officers  or  persons  to  whom  directed, 
and  the  Circuit  Courts  shall  have  power 
to  punish  all  contempts  offered  to  them 
when  sitting  as  such,  and  for  disobey- 
ing any  of  their  process,  rules,  or  orders 
issued  or  made  conformably  to  law; 
and  there  is  undoubted  common-law 
authority  to  punish  as  a  contempt  for 
disobedience  of  the  writ  of  habeas  cor- 
pus.    People  V.  Bradley,  60  111.  390. 

Father  Bemoving  Child  Out  of  State.  — 
A  writ  of  habeas  corpus  was  directed  to 
a  father  to  produce  his  child  before  a 
state  judge,  and  in  order  to  defeat  the 
jurisdiction  of  the  judge  the  father  re- 
moved ^is  child  out  of  the  state.  It 
was  held  that  the  father  had  construct- 
ive possession  of  the  child,  and  the 
fact  of  its  being  without  the  state  did 


not  affect  the  jurisdiction  of  the  state 
judge  to  imprison  the  father  for  con- 
tempt of  court.  Ex  p.  Young,  50  Fed. 
Rep.  526. 

2.  Wyatt's  Reg.  215;  Viner's  Case, 
Freem.  K.  B.  &  C.  P.  389;  Crowley's 
Case,  2  Swanst.  73;  Rex  v.  Winton,  5 
T.  R.  89;  U.  S.  V.  Williamson,  3  Am. 
L.  Reg.  729,  reaffirmed  in  4  Am.  L. 
Reg.  5;  U.  S.  V.  Davis,  5  Cranch  (C.  C.) 
622;  State  V.  Philpot,  Dudley  (Ga.) 
46. 

3.  Reg.  V.  Roberts,  2  F.  &  F.  272. 

4.  Church  on  Habeas  Corpus,  §  124; 
Anonymous,  i  Salk.  350. 

5.  Rex  V.  Wright,  2  Stra.  915;  Rex 
V.  Ferrers,  i  Burr.  631;  Rex  v.  Win- 
ton,  5  T.  R.  89;  U.  S.  V.  Bollman,  i 
Cranch  (C.  C)  373;  Speer  v.  Davis,  38 
Ind.  271;  State  v.  Raborg,  5  N.  J.  L. 
628;  People  V.  Gaul,  44  Barb.  (N.  Y.) 
98;  Matter  of  Stacy,  10  Johns.  (N.  Y.) 
328;  In  re  Booth,  3  Wis.  r. 

A  judicial  officer,  upon  a  return  to  a 
writ  of  habeas  corpus,  may  compel  by 
attachment  the  return  of  any  warrant, 
order,  or  document  which  he  has  rea- 
son to  think  exists,  and  may  amend 
the  return  to  such  writ  at  any  time  be- 
fore rendering  his  decision.  Patterson 
V.  State,  49  N.  J.  L.  326. 

Party  Present  in  Court.  —  An  attach- 
ment is  the  usual  process  to  bring  a 
party  into  court  where  he  has  not 
made  a  true  return  to  a  writ  of  habeas 
corpus.  If  he  is  present  in  court,  no 
such  process  is  necessary,  but  the 
court  may  pass  an  order  directing  him 
immediately  to  answer  interrogatories. 
U.  S.  V.  Green,  3  Mason  (U.  S.)  4S2. 
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reasonable  time  for  the  preparation  of  the  return.* 

Good  Cause  Shown.  —  And  it  will  only  be  awarded  on  good  cause 

shown  and  sufficient  evidence  adduced.* 

Wilful  Disobedience.  —  The  attachment  should  not  be  granted  unless 

the  court  is  satisfied  that  the  disobedience  or  contempt  is  wilful.' 
Conflict  Between  State  and  Federal  Governments. — And  where  the  issuance 

of  this  process  would  necessarily  produce  a  conflict  between  the 

state  and   federal  governments,  great  care  should  be  exercised 

about  awarding  it."* 

4.  By  Whom  Made.  —  The  return  should  be  made  by  the  person 
to  whom  the  writ  is  directed.' 

5.  Where  Made.  —  The  return  should  be  made  to  the  court  or 
place  designated  in  the  writ.* 

6.  Time  of  Making.  —  A  reasonable  time  will  be  allowed  the 
party  in  which  to  make  the  return.''  And  a  habeas  corpus  return- 
able immediate  is  not  fixed  to  an  hour,  but  to  a  convenient 
time.**  If  made  before  the  return  day,  the  court  may  decline  to 
receive  it.® 

7.  Requisites  and  Sufficiency  —  a.  As  TO  Form  —  (i)  In  Writ- 
ing.—  The  return  should  be  in  writing.** 


1.  Stockdale  v.  Hansard,  8  D.  P.  C. 
474;  U.  S.  V.  BoUman,  i  Cranch  (C.  C.) 

373- 

2.  State  V.  Raborg.  5  N.  J.  L.  628. 
By    the  jVeiv    York  Code,  §    2004,    a 

sheriff  upon  whom  complete  service  of 
a  writ  of  habeas  corpus  is  made,  as  pre- 
scribed by  §  1999,  must  obey  and  make 
return  to  the  writ.  But  where  he  is 
not  served  personally,  and  no  such 
complete  service  is  made,  a  motion  to 
compel  the  sheriff  to  make  return  will 
be  denied.  People  v.  Walsh,  15  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  19. 

3.  Church  on  Habeas  Corpus,  §  124; 
Stockdale  v.  Hansard,  8  D.  P.  C.  474; 
In  re  Kemp,  16  Wis.  379. 

A  party  was  commanded  by  the 
chief  justice  of  North  Carolina,  through 
the  writ  of  habeas  corpus,  to  produce  the 
bodies  of  certain  prisoners  by  him  held 
in  custody.  He  was  commanded  by 
the  governor  of  the  state  not  to  produce 
them,  and  he  refused  to  make  return 
to  the  writ.  On  motion  for  attachment 
to  compel  the  return,  it  was  held  that 
none  would  issue,  since  his  election  to 
obey  the  latter  of  these  two  conflicting 
orders  was  sufficient  excuse  for  his  not 
making  return.  Ex  p.  Moore,  64  N. 
Car.  802. 

4.  In  re  Kemp,  16  Wis.  379. 

5.  Substituted  Betum.  —  Where  the 
return  was  incorrect  in  several  particu- 
lars, it  was  held  that  the  jailer  to  whom 


the  habeas  corpus  was  directed  might 
substitute  a  return  drawn  by  counsel, 
and  file  it  instead  of  the  original  one. 
Watson's  Case,  9  Ad.  &  El.  731,  36  E. 
C:  L.  254. 

6.  See  supra,  VIII.  4.  Where  and 
When  Made  Returnable. 

7.  Stockdale  v.  Hansard.  8  D.  P.  C. 
474. 

In  U.  S.  V.  Bollman,  i  Cranch  (C.  C.) 
373,  three  days  was  stated  as  the  time 
to  be  allowed  to  make  the  return. 

See  also  supra,  VIII.  4.  Where  and 
When  Alade  Returnable. 

Affidavit  Used  to  Enlarge  Time  of  Be- 
tum. —  An  affidavit  from  the  attending 
physician  of  a  private  madhouse  that 
the  person  sought  is  a  lunatic  and  not 
fit  to  be  brought  into  court  may  be 
used  to  enlarge  the  time  of  the  return 
of  the  writ  of  habeas  corpus.  Rex  v. 
Clarke,  3  Burr.  1362. 

8.  Mosedeli's  Case,  i  Mod.  116. 

9.  Nash's  Case,  2  W.  Bl.  805. 

10.  Barkham's  Case,  3  Cro.  Car. 
507. 

But  the  omission  of  the  person  in 
whose  custody  the  prisoner  is  found  to 
make  the  written  statement  or  return 
required  by  Gen.  Stat.  Mass.,  c.  144, 
§  12,  to  a  writ  of  habeas  corpus  does  not 
impair  the  effect  of  a  discharge,  whether 
by  the  court  or  the  judge,  after  hearing 
both  parties.  McConologue's  Case,  107 
Mass.  154. 
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(2)  Address  or  Direction.  —  The  return  should  be  addressed  or 
directed  to  the  court  or  officer  before  whom  it  is  returnable,  but 
error  in  this  is  immaterial.* 

(3)  Signature.  —  The  return  should  be  signed  by  the  party 
making  it  or  to  whom  the  writ  is  directed.* 

(4)  Verification.  —  At  common  law  no  verification  of  the  return 
was  necessary,'  but  statutes  have  been  passed  in  several  of  the 
states  making  this  essential.* 

b.  As  TO  Substance— (i)  Jn  General.  —  The  return  should, 
in  general,  be  responsive  to  the  writ  and  not  to  the  petition  on 
which  it  is  based.*  It  should  be  distinct,  positive,  and  definite, 
leaving  no  material  matter  to  intendment.* 


1.  Barkham's  Case,  3  Cro.  Car.  507. 
A  Mistake  in  the  Address  or  Direction 

of  the  return  to  the  writ  does  not  viti- 
ate it.  In  fact,  the  court  held  the 
direction  to  be  surplusage,  and  that  the 
return  might  be  good  without  any 
direction  at  all.  Crosby's  Case,  2  W. 
Bl.  754,  19  How.  St.  Tr.  1138,  3  Wils. 
188. 

2.  Barkham's  Case,  3  Cro.  Car.  507; 
Seavey  v.  Seymour   3  Cliff.  (U.  S.)  439. 

3.  Watson's  Case,  9  Ad.  &  El.  731,  36 
E.  C.  L.  254;  Matter  of  Hakewill,  22 
Eng.  L.  &  Eq.  395;  Reg.  v.  Batcheldor, 
I  P.  &  D.  516. 

4.  Church  on  Habeas  Corpus,  §  122. 
Betnrn   of  Army  Officer.  —  A   statute 

provided  that  except  where  the  person 
making  the  return  "  shall  be  a  sworn 
public  officer,  and  shall  make  his  return 
in  an  official  capacity,  it  shall  be  veri- 
fied by  his  oath."  Under  this  it  was 
held  that  an  army  officer  was  a  sworn 
public  officer,  within  the  meaning  of 
this  provision,  and  that  his  return  need 
not  be  verified  by  oath.  In  re  Neill,  8 
Blatchf.  (U.  S.)  156. 

5.  Ex  p.  Durbin,  102  Mo.  100. 

It  is  not  necessary  that  the  return  to 
the  writ  of  habeas  corpus  shall  contain 
a  denial  of  the  averments  of  the  appli- 
cation for  the  writ,  nor  anything  more 
than  is  prescribed  .  by  statute;  and 
where  a  return  is  made  in  compliance 
with  the  statute,  and  the  petitioner  de- 
sires to  controvert  the  return  or  allege 
any  new  matter  showing  the  restraint 
to  be  illegal,  he  may  do  so  by  an 
appropriate  pleading,  and  thereby  an 
issue  as  to  the  facts  may  be  raised. 
Matter  of  f  hipchase,  56  Kan.  357. 

A  return'Which  sets  out  in  full  the 
record  of  the  proceedings  under  which 
the  petitioner  is  held  is  a  full  and  com- 
plete answer  to  every  allegation  con- 


tained in  the  petitioner's  application 
for  his  discharge,  and,  being  admitted 
as  true,  negatives  the  same.  In  re 
Waldrip,  i  Arizona  482. 

But  sometimes  a  return  is  insuffi- 
cient although  it  be  in  the  general  form 
of  return  and  denial  prescribed  by  stat- 
ute, and  the  court  will  direct  the 
respondent  to  answer  specifically  the 
matters  alleged  in  the  petition.  In  re 
Jackson,  15  Mich.  417. 

6.  Ex  p.  Eden,  2  M.  &  S.  226;  Rex 
V.  Winton,  5  T.  R.  89. 

The  facts  in  a  return  to  habeas  corpus 
should  be  fully,  clearly,  and  tersely 
stated.  Rex  v.  Home,  Cowp.  682; 
Rex  V.  Regis,  Doug.  159;  Watson's 
Case,  9  Ad.  &  El.  731,  36  E.  C.  L.  254; 
Seeles's  Case,  3  Cro.  Car,  557;  Brice's 
Case,  3  Cro.  Car.  593. 

In  Barnes's  Case,  2  Rolle  157,  it  was 
ruled  that  in  a  return  to  habeas  corpus 
such  precise  certainty  is  not  required, 
but  it  suffices  if  the  court,  by  the  re- 
turn, can  be  apprised  of  the  substance 
of  the  matter. 

"  While  less  certainty  is  required  in 
returns  to  writs  of  habeas  corpus  than 
in  pleadings  in  civil  actions,  yet  '  cer- 
tainty to  a  certain  intent  in  general ' 
is  required  in  the  return,  and  the  facts 
necessary  to  warrant  the  detention  of 
the  party  must  in  substance  be  alleged, 
so  as  to  apprise  the  opposite  party  of 
what  is  intended  to  be  proved,  in  order 
to  give  him  an  opportunity  to  answer 
or  traverse  it,  and  these  facts  ought 
not  to  appear  by  way  of  recitals  only." 
Woods,  J.,  in  State  v.  Reuff,  29  W.  Va. 

751- 
Facts  so  Setomed  as  to  Allow  Review. 

—  On  the  return  to  the  writ  of  habeas 
corpus  all  questions  touching  the  juris- 
diction of  the  officer  who  issued  it,  as 
well  as  the   right  of  the  petitioner  to 
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(2)  Averment  of  Custody,  Possession,  or  Control.  —  The  return 
must  answer  whether  or  not  the  party  is  in  the  custody  of  the 
respondent,*  and  if  this  is  attempted  to  be  denied,  it  must  show 
that,  furthermore,  he  is  not  in  respondent's  possession,  power,  or 
control.*  This  custody,  possession,  or  control  should  be  denied 
as  existing  not  only  at  the  time  of  the  return,  but  also  at  the 
service  of  the  writ.' 

If  the  Keturn  b«  Evasive  or  False  in  these  particulars,  or  be  impertinent, 


demand  it  on  a  petition  which  he  has 
presented,  may  be  properly  raised  and 
so  presented  that  the  decision  thereon 
may  be  made  the  subject  of  review  in 
a  superior  court.  Bagnall  v.  Able- 
man,  4  Wis.  163. 

1.  Prisoner  Discharged  from  Custody.  — 
A  return  to  a  habeas  corpus  that  the 
person  was  discharged  out  of  custody 
by  an  order  of  sessions  generally  is  a 
good  return  to  a  writ.  It  is  not  insuffi- 
cient because  it  does  not  mention  by 
what  sessions  the  order  of  discharge 
was  made,  or  what  the  particular  order 
was,  or  that  the  defendant  was  dis- 
charged by  due  course  of  law.  It 
would  have  been  a  full  answer  to  the 
suggestion  of  the  writ  that  the  defend- 
ant was  not  in  the  respondent's  cus- 
tody, without  mentioning  anything 
about  the  order  Rex  v.  Bethuen, 
Andr.  281. 

So  a  return  by  a  constable  to  a  writ 
of  habeas  corpus  showing  that  at  the 
time  of  the  service  of  the  writ  of  habeas 
corpus  the  petitioner  was  not  in  his 
custody,  or  restrained  of  his  liberty  by 
him,  and  also  showing  that,  by  his  own 
voluntary  act,  the  petitioner  had  ans- 
wered the  demands  of  the  commitment 
by  virtue  of  which  he  had  been  in  cus- 
tody, by  giving  a  bail  bond,  as  re- 
quired by  law,  to  appearand  answer  at 
the  next  term  of  the  District  Court  of 
the  proper  county,  is  conclusive  unless 
successfully  traversed  in  fact.  Terri- 
tory V.  Cutler,  McCahon  (Kan.)  153. 

Transference  of  Ciutody  of  Child.  —  A 
return  to  a  writ  of  habeas  corpus  which 
discloses  that  recently,  before  the  issu- 
ing of  the  writ,  the  custody  of  the  child 
in  controversy  had  been  transferred  to 
another  was  held  to  be  bad  because  it 
did  not  disclose  the  reason  for  such 
change,  as  required  by  statute  in  Indi- 
ana. Had  the  return  conriplied  with 
this  requirement,  it  might  have  dis- 
closed that  the  object  had  been  to 
avoid  the  expected  process  of  the 
court'  and  call  for  the  exercise  of  a 
power  which  would  perhaps  bring  the 


child  again  within  the  jurisdiction  of 
the  court.  Sears  v.  Dessar,  28  Ind.  472. 
Demand  for  Custody  of  Child  Left  with 
Eespondent.  —  The  return  stated  that 
the  petitioner  had  left  the  child  in  the 
custody  of  the  respondent;  and  before 
the  respondent  could  be  placed  in  the 
wrong  and  subjected  to  legal  proceed- 
ings on  account  of  the  custody  of  the 
child,  it  should  have  been  made  to  ap- 
pear that  the  petitioner  had  demanded 
the  custody  of  the  child  and  that  the 
respondent,  having  the  power  to  do  so, 
had  refused  to  restore  it.  Speer  v. 
Davis,  38  Ind.  271. 

2.  Rex  V.  Winton,  5  T.  R.  89;  War- 
man's  Case,  2  W.  Bl.  1204;  Rivers  v. 
Mitchell,  57  Iowa  193;  Matter  of  Stacy, 
10  Johns.  (N.  Y.)  328. 

Where  a  habeas  corpus  is  issued 
by  a  master  on  behalf  of  slaves  alleged 
to  have  been  carried  away  by  force 
from  him,  and  the  defendant  is  com- 
mitted for  a  contempt  in  not  making  a 
proper  return  to  the  writ,  the  court  will 
not  entertain  a  motion  to  quash  the 
proceedings  upon  the  petition  and  the 
suggestion  of  one  of  the  negroes  that 
she  is  and  was  absenting  herself  from 
her  master  voluntarily  and  that  she  is 
not  and  never  was  in  the  "  custody, 
power,  possession,  or  control  "  of  the 
defendant,  such  slave  not  coming  or 
being  brought  personally  within  the 
jurisdiction  of  the  court  in  order  to 
make  the  application.  U.  S.  v.  Wil- 
liamson, 4  Am.  L.  Reg.  5. 

3.  Reg.  V.  McCarthy,  2  F.  &  F.  272; 
State  V.  Philpot,  Dudley  (Ga.)  46. 

Unless  the  return  shows  that  the 
caption  and  detention  are  legal  at  the 
time  of  the  service  of  the  writ,  the  pris- 
oner ought  to  be  discharged;  and  a 
return  showing  a  caption  and  detention 
upon  valid  process  since  such  service 
is  not  sufficient.  /«  re  Doo  Woon,  iS 
Fed.  Rep.  898. 

If  More  than  One  Writ  has  been  Issued, 
the  return  must  answer  as  to  the  time 
of  service  of  the  first  one.  Viner's 
Case,  Freem.  K.  B.  &  C.  P.  389. 
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the  respondent  may  be  committed  for  contempt  of  court.* 

(3)  Statement  of  Authority  for  Detention.  —  If  the  person  in 

custody  is  a  prisoner,  the  return  must  show  by  whom  he  was 

committed*  and  by  what  authority  the  prisoner  is  detained.' 
Wherever  the  Prisoner  is  Held  by  Virtue  of  Written  Authority,  such    as   an 

order  or  warrant  of  commitment,  a  copy  thereof  should  be  included 

in  or  annexed  to  the  return.* 


1.  U.  S.  V.  Williamson,  3  Am.  L. 
Reg.  729,  reaffirmed  in  4  Am.  L.  Reg. 
5;  State  V.  Philpot,  Dudley  (Ga.)  46; 
Matter  of  Stacy,  10  Johns.  (N.  Y.)  328. 
See  supra,  XII.  2.  Contempt  of  Court  by 
N^onreturn  or  Insufficient  Return. 

Impertinent Rettirn.  —  A  return  stated 
that  a  child  was  not  "  at  the  time  either 
of  the  issuing  or  of  the  serving  of  the 
said  writ,  nor  has  she  been  at  any  time 
since,  nor  is  she  now,  in  any  manner 
detained  by  or  in  their  custody,  power, 
or  possession,  or  under  the  care,  con- 
trol, or  authority  of  defendants,  or 
either  of  them,  or  of  any  person  em- 
ployed by  them  or  either  of  them,  or 
acting  under  the  control  or  authority 
of  them  or  either  of  them."  This  re- 
turn was  held  to  be  bad  and  a  con- 
tempt  of  court.  Reg.  v.  Roberts,  2  F. 
&  F.  272. 

2.  Barkham's  Case,  3  Cro.  Car.  507; 
Rex  V.  Bethel,  5  Mod.  21. 

A  return  to  a  habeas  corpus,  by  the 
warden  of  the  Fleet,  stating  that  a 
prisoner  was  committed  to  his  custody 
"  upon  the  following  order,"  and  then 
setting  out  an  order  purporting  to  be 
made  by  the  master  of  the  rolls,  was 
held  insufficient,  as  not  directly  aver- 
ring by  whom  the  order  was  made.  In 
Matter  of  Clarke,  2  Q.  B.  619,  42  E.  C. 
L.  835. 

8.  It  must  show  that  the  parly  com- 
mitting had  authority  to  commit.  Rex 
7'.  Mountnorris,  i  Ridgw.  460,  and  that 
the  party  detaining  had  authority  to 
detain.  Deybel's  Case,  4  B.  &  Aid. 
243.  6  E.  C.  L.  468. 

Order  as  Authority.  —  If  the- return 
states  that  prisoners  were  committed  by 
•virtue  of  a  certain  order,  it  is  insuffi- 
cient if  it  does  not  show  what  that 
order  was.     Seeles'  Case,  3  Cro.  Car. 

557-  ^     .       , 

Judgment  returned  as  authority  for 
commitment  is  an  unanswerable  re- 
turn. Snojfh  V.  Sheriff,  91  Ind.  424; 
Rex  V.  Bv'thell.  12  Mod.  74. 

Warrant  in  Extradition  Case.  —  Where 
the  authority  for  the  detention  is  the 
warrant  of  the  governor  of  the  state  for 


the  arrest  of  a  fugitive  from  the  justice 
of  another  state,  which  warrant  con- 
tains a  recital  of  facts  showing  his 
power  to  do  this,  a  return  setting  forth 
the  warrant  containing  such  recital  is 
sufficient  without  producing  the  papers 
and  evidence  upon  which  the  governor 
acted,  since  the  said  recitals  are  to  be 
taken  as  prima  facie  true.  People  v. 
Pinkerton,  77  N.  Y.  245. 

4.  Rex  V.  Clerk,  i  Salk.  349;  Wat- 
son's Case,  9  Ad.  &  El.  731,  36  E.  C.  L. 
254;  Matter  of  Power,  2  Russ.  583. 

Nevtkda.  —  The  Habeas  Corpus  Act  of 
Nevada,  §  10,  provides  that  the  written 
authority  for  the  detention  should  be 
set  forth.     Ex  p.  Salge,  i  Nev.  449. 

California.  —  A  similar  provision  ex- 
ists in  California.  Pen.  Code,  §  1480; 
Ex  p.  Zeehandelaar,  71  Cal.  238. 

Indiana.  —  A  return  to  a  writ  of 
habeas  corpus  setting  up  a  will  as  the 
written  authority  for  the  restraint,  but 
containing  no  copy  of  the  will,  is  bad 
on  exception.  According  to  the  stat- 
ute a  copy  of  the  will  should  have  been 
appended  as  part  of  the  return  and  the 
original  of  the  will  produced  on  the 
hearing.     Shaw  v.  Smith,  8  Ind.  485. 

Michigan.  —  Likewise  How.  Stat., 
§  8565,  requires  a  copy  of  the  written 
authority  to  be  annexed  to  the  return, 
and  in  addition  that  the  original  be 
produced  on  the  hearing.  In  this  case 
no  copy  was  annexed,  but  no  objection 
being  made,  and  the  petitioner  produc- 
ing the  original  order  on  the  hearing, 
the  court  regarded  it  as  authority  for 
the  detention.  Palmer  v.  Kalamazoo 
Circuit  Judge,  83  Mich.  528. 

Certified  Minutes  of  Court.  —  Where 
the  petition  or  application  for  a  writ  of 
habeas  corpus  to  inquire  into  the  cause 
of  detention  of  one  confined  in  the 
penitentiary  did  not  allege  that  the 
relator  was  detained  without  a  proper 
warrant  of  commitment,  and  the  writ 
did  not  require  the  keeper  to  return  the 
warrant  or  other  indictment  under  and 
by  virtue  of  which  he  detained  the  re- 
lator, but  simply  required  a  return  of 
the  cause  of  his  imprisonment,  it  was 
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(4)  Statement  of  Jurisdiction  of  Committing  Court.  —  Where 
the  commitment  is  by  an  inferior  court,  the  return  must  show  that 
it  possesses  the  requisite  jurisdiction.*  Not  so,  however,  with 
courts  of  general  jurisdiction,  since  they  are  always  presumed  to 
have  jurisdiction  until  it  is  otherwise  shown.*  But  where  juris- 
diction is  averred,  it  seems  not  requisite  to  set  forth  the  particu- 
lar circumstances  necessary  to  warrant  the  sentence  imposed.' 

(5)  Statement  of  Cause  of  Commit7nent  and  Ojfensc.  —  The 
return  must  show  a  special  cause  of  commitment,"*  and  must  state 
clearly  and  particularly  the  offense  for  which  a  prisoner  is 
detained.* 


held  that  the  certified  minutes  of  the 
court  issuing  judgment  and  the  sen- 
tence imposed  sufficiently  answered 
the  writ,  and  the  keeper  was  not  re- 
quired to  return  the  warrant.  The 
prisoner  was  not  held  by  virtue  of  the 
warrant,  but  by  virtue  of  the  judg- 
ment.    People  V.  Baker,  89  N.  Y.  461. 

Orders  Other  than  Warrant.  —  The  re- 
turn need  not  be  confined  to  the  simple 
copy  of  the  order -of  commitment,  but 
should  include  copies  of  any  other 
orders  or  proceedings  referred  to  in  the 
order  of  commitment  and  showing 
the  grounds  of  commitment.  Yates's 
Case,  4  Johns.  (N.  Y.)  317. 

Ezecntion  Against  Person.  —  Where  a 
petition  for  habeas  corpus  alleges  that 
the  petitioner  is  confined  in  jail  on  an 
execution  against  his  person  which 
was  issued  irregularly,  or  in  an  action 
in  which  the  petitioner  was  not  liable 
to  arrest,  the  return  of  the  jailer  is 
sufficient  if  it  shows  that  the  petitioner 
is  held  by  virtue  of  an  execution 
against  his  person  which  is  valid  upon 
its  face,  and  which  is  produced  and  a 
copy  of  it  annexed  to  the  return. 
Matter  of  Mowry's  Petition,  12  Wis.  58. 

Doctor's  Certificate  as  to  Insanity. — 
Where  a  habeas  corpus  is  returned  that 
the  relator  is  held  as  an  insane  person, 
the  doctor's  certificate  upon  which  he 
was  originally  received  need  not  be 
attached.  It  is  not  necessary  for  pur- 
poses of  detention  that  there  be  such 
a  certificate.  Com.  v.  Kirkbride,  7 
Phila.  (Pa.)  2. 

1.  Speaker  r.  Styant,  Comb.  127; 
Clayborn  v.  Tompkins,  141  Ind.  19. 

2.  Lucas  V.  Sheriff,  102  Ind.  64.  See 
Com.  V.  Bell,  145  Pa.  St.  374. 

3.  Rex  V.  Suddis,  i  East  306;  In  re 
Fell.  3  D.  &  L.  373. 

And  where  the  return  alleged  that 
the  court  had  jurisdiction  to  try  and 
punish   the  offense,  and   the  sentence 


of  transportation  which  had  been  im- 
posed was  unreversed,  it  was  held  that 
the  proceeding  would  be  presumed  to 
be  valid  and  that  it  was  not  necessary 
thai  the  return  should  set  out  the  au- 
thority of  the  court  to  pass  such  sen- 
tence. Brenan's  Case,  10  Q.  B.  492, 
59  E.  C.  L.  492. 

4.  Brice's  Case,  3  Cro.  Car.  593; 
Barkham's  Case,  3  Cro.  Car.  507; 
Thomlinson's  Case,  6  Co.  (Eraser)  340; 
Adcock  V.  Fiske,  8  Scott  138;  Rex  v. 
Bethel,  5  Mod.  21;  Exp.  Salge,  i  Nev. 
449;  Palmer  v.  Kalamazoo  Circuit 
Judge,  83  Mich.  528. 

5.  Souden's  Case,  4  B.  &  Aid.  294,  6 
E.  C.  L.  490;  Chamber's  Case,  3  Cro. 
Car.  133;  Deybel's  Case,  4  B.  &  Aid. 
243,  6  E.  C.  L.  468. 

A  return  stating  that  prisoner  is  held 
for  contempt  of  court  in  refusing  to 
answer  an  examination  must  clearly 
show  that  the  question  was  pertinent  to 
the  matter  in  issue.  Ex  p.  Zeehande- 
laar,  71  Cal.  238. 

But  when  a  petition  for  a  writ  of 
habeas  corpus  sets  forth  that  the  relator 
is  in  custody  by  virtue  of  an  order 
of  the  court  adjudging  him  guilty 
of  contempt  and  sentencing  him  to  im- 
prisonment for  refusing  to  testify  as  a 
witness  in  a  criminal  case,  the  fact  that 
the  sheriff's  return  to  the  writ  does  not 
set  out  the  contempt,  or  state  facts 
showing  the  jurisdiction  of  the  court  to 
commit  the  relator,  is  immaterial. 
Com.  V.  Bell,  145  Pa.  St.  374. 

And  it  is  held  that  a  return  stating  a 
capital  conviction  for  high  treason  and 
felony  and  commutation  of  the  sen- 
tence is  sufficient  without  specifying 
the  treason  or  felony.  Watson's  Case, 
9  Ad.  &  El.  731,  36  E.  C.  L.  254. 

Besort  to  Becord  to  Show  Offenses.  — 
Where  the  certified  copy  of  the  minutes 
of  the  court  furnished  to  the  keeper  im- 
perfectly described  the  crime  of  which 
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(6)  Statement  of  Evidence  before  Cotmnitting  Magistrate.  — 
The  English  cases  hold  that  the  evidence  given  before  the  com- 
mitting magistrate  should  be  returned,*  and  an  averment  made 
that  such  evidence  was  given  in  the  presence  of  the  party  com- 
mitted.*    But  in  this  country  we  have  authority  to  the  contrary.' 

8.  Testing  Sufficiency  of  Return.  —  The  return  is  not  the  subject 
of  demurrer,*  but  its  sufficiency  may  be  tested  by  exception  and 
a  motion  that  the  petitioner  be  discharged.'* 

9.  Amendment  of  Return. —  The  English  courts  in  earlier  cases 
did  not  look  with  favor  on  amendments  to  returns,®  but  the 
present  practice  both  in  England  and  this  country  is  to  permit 
the  return  to  be  amended''  at  any  time  before  final  disposition  of 
the  cause.** 

10.  Contradicting  Return  —  Conclusiveness.  —  At  common  law  the 
general  doctrine  obtained  that  the  return  was  conclusive  of  the 
facts  therein  stated  and  could  not  be  controverted.®     But  the  doc- 


the  prisoner  was  convicted,  it  was  held 
that  the  keeper  could,  upon  return  to 
the  writ  of  habeas  corpus,  show  by  the 
record  of  the  court  what  the  precise 
crime  was,  and  show  that  the  sentence 
was  legal  and  the  detention  authorized. 
It  seems  that  this  cannot  be  done  by 
parol  evidence,  but  should  be  proved 
by  the  record.  People  v.  Baker,  89 
N.  Y.  461. 

Failure  to  State  Ordinance  Under  Which 
Conviction  Had.  —  A  return  is  not  de- 
murrable for  failure  to  state  the  ordi- 
nance under  which  the  petitioner  was 
convicted  when  such  ordinance  was  set 
out  in  the  petition  for  habeas  corpus. 
In  re  Ah  Toy,  45  Fed.  Rep.  795. 

1.  The  return  to  a  habeas  corpus 
stated  that  an  English  seaman,  being 
found  on  board  a  ship  liable  to  forfei- 
ture under  45  Geo.  III.  c.  121,  §  i, 
was  carried  before  a  magistrate,  and 
upon  due  proof,  as  by  the  statute  in 
that  case  made  and  provided  is  re- 
quired, was  committed,  etc.  It  was  held 
that  this  was  insufficient,  and  that  it 
was  necessary  to  state  distinctly  what 
proof  was  given,  in  order  that  the 
court  might  see  whether  it  was  the  due 
proof  required  by  the  7th  section  of  the 
act.  Nash's  Case,  4  B.  &  Aid.  295,  6 
E.  C.  L.  491. 

2.  In  re  Reynolds,  i  D.  &  L.  846. 

Where  the  warrant  was  the  only  re- 
turn to  a  habeas  corpus,  the  fact  that  it 
did  not, show  that  the  evidence  was 
given  in*the  presence  of  the  prisoner 
was  held  by  the  court  to  be  sufficient 
to  entitle  the  prisoner  to  a  discharge. 
Reg.  V.  Tordoft,  5  Q.  B.  933,  48  E.  C. 


L.  933;  Matter  of  Hammond,  9  Q.  B 
92,  58  E.  C.  L.  92. 

3.  In  New  York  it  is  not  essential 
that  the  evidence  given  before  a  com- 
mitting magistrate  be  returned,  since 
his  decision  cannot  be  reviewed  on 
habeas  corpus.  N.  Y.  Code  Civ. 
Pro.,  §§  2032,2034;  People  v.  Protes- 
tant Episcopal  House  of  Mercy,  128 
N.  Y.  180.  See  also  People  v.  Pink- 
erton,  77  N.  Y.  245  (an  extradition 
case). 

4.  McGlennan  v.  Margowski,  90  Ind. 
153;  Cunningham  v.  Thomas,  25  Ind. 
171. 

Where  the  return  is  good  upon  one 
ground,  it  is  sufficient  as  against  a  gen- 
eral exception  to  it.  Brooke  v.  Logan, 
112  Ind.  183. 

6.  Ex  p.  Mooney,  26  W.  Va.  36. 

6.  Anonymous,  i  Mod.  103;  Cham- 
ber's Case,  3  Cro.  Car.  133;  Ex  p. 
Eden,  2  M.  &  S.  229;  Matter  of  Power, 
2  Russ.  583;  In  re  Timson,  L.  R.  5 
Exch.  257. 

7.  Warman's  Case,  2  W.  Bl.  1204; 
Matter  of  Clarke,  2  Q.  B.  619,  42  E.  C. 
L.  835;  Matter  of  Power,  2  Russ.  583; 
Ex  p.  Murphy,  (Cal.  1894)37  Pac.  Rep. 
468;  Kelley  v.  Thomas,  15  Gray 
(Mass.)  192. 

8.  Hutchins  v.  Player,  i  Bridg.  275; 
Matter  of  Hopson,  40  Barb.  (N.  Y.)  34; 
Patterson  v.  State,  49  N.  J.  L.  326. 

Before  or  After  Eetum  Filed.  —  The 
amendment  may  be  either  before  the 
return  filed,  Anonymous,  i  Mod.  103, 
or  after  filing  thereof.  Watson's  Case, 
9  Ad.  &  El.  731,  36  E.  C.  L.  254. 

9.  Church  on  Habeas  Corpus,  ^  166. 
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trine  now  recognized  in  this  country,  often  by  virtue  of  statu- 
tory enactment,  is  that  the  return  should  not  be  considered  as 
conclusive.* 

Travening  and  Denying.  —  It  may  be  traversed  or  denied,*  and  by 
this  means  an  issue  of  fact  be  raised,'  and  a  trial  had  thereon.* 


1.  State  T'.  Scott,  30  N.  H.  274;  Rust 
V.  Vanvacter,  9  W.  Va.  600;  Street  v. 
State,  43  Miss,  i;  Matter  of  Stephen,  i 
VVh-'el."Cr.  Cas.  (N.  Y.)  323;  Ex  p. 
Pitts,  35  Fla.  149;  Ex  p.  Thompson,  i 
Flipp.  (U.  S.)  507. 

2.  Xiohigan.  —  Matter  of  Mason,  8 
Mich.  70. 

Hissoori.  —  If  the  return  is  untrue 
in  any  particular  it  may  be  met  under 
the  practice  established  by  statute  in 
Missouri  (Rev.  Stat.  1889,  ^  5372),  by  an 
appropriate  pleading  raising  the  desired 
iisue  upon  it.  Ex  p.  Durbin,  102  Mo. 
100. 

Hew  York.  —  In  cases  where  the 
party  is  restrained  of  his  liberty  with- 
out the  authority  of  legal  process,  and 
where  the  return  is  usually  made  by  a 
person  having  an  interest  in  the  ques- 
tion, and  who  has  exercised  the  re- 
straint upon  his  own  personal  respon- 
sibility, such  as  a  parent,  husband, 
master,  or  guardian  of  the  person  im- 
prisoned, it  is  very  proper  that  the 
facts  stated  in  the  return  should 
be  open  to  investigation,  and  the 
court  will  not  discharge  one  against 
whom  an  attachment  has  been  issued 
for  contempt,  unless  the  conscience  of 
the  court  is  satisfied  that  all  the  mate- 
rial facts  have  been  disclosed,  notwith- 
standing the  return  declares  that  the 
party  is  not  in  the  "  possession,  power, 
or  control  "  of  defendant.  People  v. 
McLeod,  3  Hill  (N.  Y.)  660,  note. 

But  where  the  traverse  failed  to  con- 
trovert any  of  the  material  facts  stated 
in  the  return,  or  to  avoid  them  by  ex- 
trinsic matter,  it  was  held  that  while  it 
would  have  been  competent  for  the 
petitioner  to  have  disputed  the  facts 
upon  which  the  jurisdiction  of  the 
magistrate  was  predicated,  or  to  have 
alleged  extrinsic  facts  tending  to  show 
want  of  jurisdiction,  yet  in  the  absence 
of  such  allegation  it  was  a  duty  of  the 
judge  to  remand  the  prisoner.  People 
V.  Protestant  Episcopal  House  of 
Mercy,  128  N.  Y.  180. 

And  where  the  return  to  a  writ  of 
habeas  corpus  shows  a  regular  execu- 
tion issued  upon  the  judgment  of  a 
competent  tribunal,  and  such  return 
is  not  traversed  or  denied  in  the  man- 


ner required  by  law  (3  Rev.  Stat.  [5th 
ed.]  889,  §  64),  evidence  to  contradict 
the  return  is,  nevertheless,  admissible 
if  no  objection  is  made,  at  the  time, 
that  no  traverse  has  been  interposed. 
People  -■.  Sheriff,  46  Barb.  (N.  Y.)  619. 

Vermont.  —  In  re  Powers,  25  Vt.  261. 

United  States.  —  U.  S.  v.  William- 
son, 3  Am.  L.  Reg.  729;  Ex  p.  Smith, 
3  McLean  (U.  S.)  121;  Ex  p.  Thomp-. 
son,  I  Flipp.  (U.  S.)  507.  See  Ex  p. 
Sifford,  5  Am.  L.  Reg.  659;  Cuddy^ 
Petitioner,  131  U.  S.  280. 

Where  a  traverse  or  answer  to  the 
return  is  filed  no  further  pleading  is  re- 
quired under  U.  S.  Rev.  Stat.,  §  760,  but 
the  averments  in  the  answer  are  taken 
as  denied  by  the  respondent.  Leary's. 
Case.  6  Abb.  N.  Cas.  (U.  S.  Dist.  Ct.)43., 

Denial  liy  Repetition  of  Facts  in  Peti- 
tion. —  The  return  may  be  contro- 
verted by  repeating  in  the  denial  the- 
facts  set  up  in  the  petition.  Ex  p^ 
Thompson,  i  Flipp.  (U.  S.)  507. 

3.  See  infra,  XIV.  5.  Issues  of  Law, 
and  Fact. 

Issue  of  Insanity.  —  Where  the  return 
alleges  mental  insanity,  and  this  is  in. 
due  form  traversed,  issue  is  directly 
raised  whether  the  relator  is  of  un- 
sound mind  or  not.  Com.  v.  Maher, 
u  Phila.  (Pa.)  425. 

Upon  What  Fact  Issue  Raised.  —  On 
the  return  by  a  public  officer  to  a 
habeas  corpus,  stating  that  he  detains  a 
party  by  virtue  of  process,  the  extent 
and  virtue  of  the  process  are  the  only 
facts  upon  which  issue  can  be  taken. 
Bennac  v.  People,  4  Barb.  (N.  Y.)  31. 

Uncontroverted  Return  Raises  Issue  of 
Law.  —  Where  the  facts  stated  in  the 
return  to  a  habeas  corpus  are  not  contro- 
verted, the  issue  raised  is  one  of  law 
simply.    Wilmot's  Opinions  (Eng.)  106, 

4.  Speer  v.  Davis,  38  Ind.  271.  See 
also  Matter  of  Chipchase,  56  Kan.  357. 
And  see  infra,  XIV.  5.  Issues  of  LaW' 
and  Fact. 

In  a  habeas  corpus  hearing  the  rights 
of  the  relator  are  not  dependent  upon 
the  officer's  return,  but,  under  the  stat- 
ute, he  may  deny  the  return  and  allege 
other  material  facts;  thus,  the  returr» 
showed  that  the  justice  found  that  the 
relator   "  had    been    intoxicated,    and^ 
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Evidence.  —  Evidence  may  be  received  to  contradict  the  return.* 

Aflldavits.  —  On  some  occasions  the  court  has  allowed  the  return 
to  be  contradicted  or  varied  by  affidavits,*  but  in  other  cases  it  has 
been  denied  that  this  should  be  allowed.' 

Eeturn  Not  Contradicted  —  Taken  for  True.  —  Where  the  return  is  not 
traversed  or  contradicted,  the  facts  contained  therein  must  be 
taken  for  true,  without  reference  to  the  allegations  in  the  petition.* 

11.  Fortifying  Return  by  Afldavit.  —  According  to  the  later  deci- 
sions the  return  may  be  fortified  by  affidavits,*  and  by  this  means 
facts  may  be  shown  which  do  not  appear  upon  the  face  of  the 
return.®     Indeed,  it  has  been  said  that  the  return  will  be  evasive 


had  disturbed  the  public  peace,"  but 
the  Supreme  Court  found  from  facts 
alleged  in  the  relator's  complaint  that 
he  was  not  intoxicated.  In  re  Hardi- 
gan,  57  Vt.  loo. 

1.  Ex  p.  Pitts,  35  Fla.  149;  Street  v. 
State,  43  Miss,  i;  Rust  v.  Vanvacter, 
9  W.  Va.  600;  Cuddy,  Petitioner,  131 
U.  S.  280.  See  infra,  XIV.  6.  Hear- 
ing on  Evidence  and  Testimony, 

2.  Watson's  Case,  9  Ad.  &  El.  731, 
36  E.  C.  L.  254,  I  P.  &  D.  516;  Ex  p. 
Beeching,  4  B.  &  C.  136,  10  E.  C.  L. 
293,  3  Apl.  from  Mag.  to  K.  B.  174; 
Ex  p.  Lampon,  3  Dea.  &  Ch.  751;  Ex  p. 
Dakins,  29  Eng.  L.  &  Eq.  331;  Matter 
of  Eggington,  2  El.  &  Bl.  717,  75  E.  C. 
L.  717. 

In  Ex  p.  Smith,  3  McLean  (U,  S.) 
121,  a  hearing  on  affidavit  was  objected 
to  by  the  attorney-general  of  Illinois 
on  the  ground  that  it  was  not  com- 
petent to  impeach  or  contradict  the  re- 
turn to  habeas  corpus,  but  the  court 
promptly  overruled  the  objection. 

3.  Brenan's  Case,  10  Q.  B.  492,  59 
E.  C.  L.  492;  Matter  of  Clarke,  2  Q.  B. 
619,  42  E.  C.  L.  835,  2  G.  &  D.  780; 
Brittain  v.  Kinnaird,  i  Brod.  v.  B.  432, 
5  E.  C.  L.  137;  Rex  V.  Rogers,  3  D. 
«&  R.  607;  Rex  V.  Douglas,  7  Jur.  39; 
Reg.  V.  Roberts,  2  F.  &  F.  272. 

4.  Alabama. — Exp.  Hunter,  39  Ala. 
560. 

Indiana.  —  Speer  v.  Davis,  38  Ind. 
271.  But  see  Joab  v.  Sheets,  99  Ind. 
328. 

Kansas.  —  Territory  v.  Cutler,  Mc- 
Cahon  (Kan.)  153. 

Massachusetts.  —  Com.  v.  Chandler, 
II  Mass.  83. 

Michigan.  —  Matter  of  Mason,  8 
Mich.  70. 

Missoufi^  —  Ex  p.  Durbin,  102  Mo. 
100;  Ex  p.  Bryan,  76  Mo.  253. 

New  Jersey.  —  Patterson  v.  State,  49 
N.  J.  L.  326.' 


New  Mexico. — In  re  Brydon,  (N. 
Mex.  1889)  43  Pac.  Rep.  691. 

New  York.  —  Matter  of  Da  Costa,  i 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
129;  People  V.  McEwen,  67  How.  Pr. 
(N.  Y.  Supreme  Ct.)  105;  People  v. 
Protestant  Episcopal  House  of  Mercy, 
128  N.  Y.  180. 

But  it  is  said  that  where  the  return 
to  a  writ  of  habeas  corpus  shows  a  regu- 
lar execution  issued  upon  the  judg- 
ment of  a  competent  tribunal,  and 
such  return  is  not  traversed  or  denied 
in  the  manner  required  by  law  (3  Rev. 
Stat.  [5th  ed.]  889,  §  64),  evidence  to 
contradict  the  return  is,  nevertheless, 
admissible  if  no  objection  is  made,  at 
the  time,  that  no  traverse  has  been 
interposed.  People  v.  Sheriff,  46  Barb. 
(N.  Y.)  619. 

Wisconsin.  —  Matter  of  Mowry's 
Petition,  12  Wis.  58;  In  re  Milburn,  59 
Wis.  24. 

An  Insufficient  Traverse,  as  one  not 
admitting  the  facts  of  the  commitment, 
admits  the  return.  People  v.  New 
York  Catholic  Protectory,  106  N.  Y.  604. 

6.  Matter  of  Power,  2  Russ.  583; 
Matter  of  Clarke.  2  G.  &  D.  780.  2  Q. 

B.  619,  42  E.  C.  L.  835;  Reg.  v.  Rob- 
erts, 2  F.  &  F.  272. 

6.  In  re  Martin,  4  D.  &  L.  768.  In 
Rex  V.  Smith,  7  Mod.  234,  Hardwicke, 

C.  J.,  objected  to  the  practice  of  sup- 
plying by  affidavit  what  ought  to 
appear  on  the  return,  but  it  seems  the 
practice  was  nevertheless  allowed. 

In  New  York  it  was  held  that  if  no 
objection  is  made  the  return  may  be 
fortified  and  the  facts  justifying  the 
detention  shown  by  affidavit  of  the  dis- 
trict attorney.  The  substance  of  the 
decision  was  that  if  the  minutes  of  the 
court  furnished  to  the  keeper  imper- 
fectly describe  the  crime  of  which  the 
relator  was  convicted,  the  district  attor- 
ney must  produce  or  prove  the  records 


9  Encyc.  PI.  &  Pr.  —  66 
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and  bad,  if  ambiguous  upon  its  face,  unless  it  is  fortified  by 
affidavit.* 

12.  Production  of  Body — in  General  Necessary.  —  As  a  general  rule 
the  respondent  must  produce  the  body  of  the  person  alleged  to 
be  legally  restrained,  if  in  his  custody  or  under  his  control  at  the 
service  of  the  writ.* 

When  Not  Necessary.  —  But  this  is  not  always  indispensably  neces- 
sary in  order  to  administer  justice.  * 

Before  a  Court  Without  Jurisdiction.  —  And    where- the    court    has    no 


of  the  court  by  a  certified  copy  thereof, 
if  insisted  upon  by  the  relator;  but  if 
this  form  of  proof  is  not  required  by 
the  relator,  the  attorney  may  show  by 
his  affidavit  that  the  relator  was  actu- 
ally convicted  and  sentenced.  The 
affidavit  is  sufficient  to  act  upon  unless 
objection  is  interposed.  People  v. 
Baker,  89  N.  Y.  460. 

1.  Reg.  -/.  Roberts,  2  F.  &  F.  272. 

2.  Rivers  v.  Mitchell,  57  Iowa  193; 
People  z\  Heffernan,  38  How.  Pr.  (N. 
Y.  Super.  Ct.)402;  Exp.  Coupland,  26 
Tex.  386;  Robb  v.  Connolly,  iii  U.  S. 
624,  affirming  In  re  Robb,  64  Cal. 
431,  disapproving  In  re  Robb,  19  Fed. 
Rep.  26. 

In  Ex  p  Young,  56  Fed.  Rep.  526,  a 
father,  directed  by  habeas  corpus  to  pro- 
duce the  body  of  his  child  in  court, 
removed  the  child  out  of  the  state  in 
order  to  defeat  the  jurisdiction  of  the 
judge.  He  was  imprisoned  for  con- 
tempt of  court. 

And  where  the  sheriff's  return  shows 
that  children  alleged  to  be  illegally 
withheld  from  the  petitioner  by  the  de- 
fendant are  not  found,  the  court 
should  not  in  their  absence  entertain 
objections  to  the  petition  or  proceed 
further  with  the  hearing  of  the  case. 
A  writ  should  be  issued  requiring  the 
defendant  to  produce  the  children  or 
show  that  he  cannot  do  so.  Lowndes 
County  V.  Leigh,  69  Miss.  754. 

Persons  Not  in  Custody  of  Bespondent 
need  not  be  produced.  Com.  r'.  Kirk- 
bride,  7  Phila.  (Pa.)  2. 

Thus,  when  the  sheriff  fails  to  pro- 
duce the  body  of  the  person  in  whose 
behalf  the  writ  of  habeas  corpus  was 
sued  out,  and  alleges,  as  an  excuse 
for  his  failure,  that  the  prisoner  was  in 
his  custody  under  a  sentence  to  hard 
labor  for  the  county,  and,  being  sub- 
ject to  the  control  of  the  court  of 
county  commissioners,  had  been  deliv- 
ered up,  on  their  order,  and  to  their 
agent,  after  the  service  of  the  writ  —  on 


such  return,  the  judge  may  properly 
refuse  to  make  an  order  requiring  the 
sheriff  to  produce  the  body  before  him. 
Ex  p.  Shc'.'dies,  66  Ala.  134. 

3.  Thus,  where  children  have  been 
placed  out  or  given  up  to  a  charitable 
institution  under  a  contract  that  the 
parent  is  not  to  seek  to  discover  them 
or  to  deprive  a  family  of  them,  the 
court  may  not  require  the  children  to 
be  brought  into  open  court  or  their 
residence  disclosed  to  their  parents. 
Dumain  v.  Gwynne,  10  Allen  (Mass.) 
270. 

Lunatics.  —  Where  the  return  shows 
that  the  prisoner  is  a  lunatic  on  the 
return  day  of  the  writ,  and  the  com- 
mission of  lunacy  is  about  to  issue,  the 
court  will  excuse  the  production  of 
the  body.  Rex  v.  Clarke,  3  Burr, 
1362. 

And  where  an  insane  person  is  cured 
he  is  eo  instanti  entitled  to  his  release, 
and  if  this  cure  is  effected  before  the 
return  day  to  a  writ  of  habeas  corpus,  it 
is  not  necessary  that  the  respondent 
produce  his  body  in  the  court.  In  fact, 
he  has  no  authority  to  do  so  after  the 
person  has  been  discharged.  Com.  v. 
Kirkbride,  7  Phila.  (Pa.)  2. 

Prisoner  Sick.  —  It  is  a  sufficient  re- 
turn to  a  habeas  corpus  ad  prosequendum . 
directed  to  a  sheriff  as  chief  keeper  of 
the  jail,  to  bring  his  prisoner  into 
court,  that  the  prisoner  is  sick  and 
languishing,  and  cannot  be  removed 
without  endangering  his  life;  but 
such  return  should  be  accompanied 
with  affidavits  of  visiting  physicians. 
Exp.  Bryant,  2  Tyler  (Vt.)  269. 

Party  Dead.  —  If  the  party  is  dead, 
his  body  need  not,  of  course,  be  pro- 
duced.    Dalton  Sheriffs  251. 

Nonproduction  by  Agreement.  —  It 
may  be  agreed  between  the  parties 
and  the  counsel  that  the  prisoner  be 
not  personally  brought  before  the 
court.  Medley,  Petitioner,  134  U.  S. 
160. 
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jurisdiction  to  inquire  into  the  detention,  the  prisoner  need  not 
he  produced.* 

XIII.  Inqtjiey  and  Determination  of  Case  by  Fedeeal  Courts 
—  1.  General  Principles  Relating  to  Procedure  and  Action  of  Court  — 
a.  Method  of  Determination. —  It  is  provided  by  the  United 
States  Revised  Statutes  that  the  court  or  justice  or  judge  shall 
proceed  in  a  summary  way  to  determine  the  facts  of  the  case  by 
hearing  the  testimony  and  argument  and  shall  thereupon  dispose 
of  the  party  as  the  law  and  justice  require.* 

b.  Discharge  for  Defects  in  Commitment.  —  If  a  person 
is  found  to  be  unlawfully  confined  or  detained  he  is,  of  course,  to 
be  discharged ;  but  it  is  to  be  observed  that  the  writ  of  habeas 
corpus  is  not  like  an  action  to  recover  damages  for  an  unlawful 
arrest  or  commitment,  its  object  being  to  ascertain  whether  the 
prisoner  can  lawfully  be  detained  in  custody,  and  if  sufficient 
ground  for  his  detention  by  the  government  is  shown,  he  is  not 
to  be  discharged  for  defects  in  the  original  arrest  or  commitment.' 


1.  Matter  of  Hopson,  40  Barb.  (N, 
Y.)  34;  In  re  Neill,  8  Blalchf.  (U.  S.) 
156;  Ableman  v.  Booth,  21  How. 
(U.  S.)  506,  cited  with  approval  in 
Exp.  Hill,  5  Nev.  154. 

See  supra,  XII.  r.     Necessity. 

2.  U.  S.  Rev.  Stat.,  §  761. 
Discretion  of  Court  as  to  Judgement.  — 

Under  this  provision  the  court  is  in- 
vested with  the  largest  power  to  con- 
trol and  direct  the  form  of  judgment 
to  be  entered  in  habeas  corpus  cases, 
/wrt- Bonner,  151  U.  S.  242. 

Determiniiig  the  Facts.  —  In  determin- 
ing the  "  facts  "  of  the  case,  the  court 
does  not  determine  what  were  the  facts 
of  the  transaction  which  constituted 
the  crime  of  which  the  party  was  con- 
victed. It  only  determines  whether 
there  was  an  indictment,  a  trial,  a  con- 
viction, a  final  judgment,  a  sentence 
and  process  of  execution,  and  jurisdic- 
tion of  such  proceedings.  It  does  not 
retry  the  case.  In  re  Stupp,  12 
Blatchf.  (U.  S.)  501. 

Mode  of  Trial  —  Police  Regulations.  — 
Where,  according  to  the  statute  of  the 
United  States,  a  Chinese  is  brought 
before  a  justice  or  commissioner  on 
habeas  corpus  to  find  out  if  he  is  law- 
fully entitled  to  be  in  the  United 
States,  he  cannot  have  a  trial  by  jury. 
He  is  not  brought  up  as  a  criminal, 
and  the  power  conferred  on  the  justice 
is  essentially  a  police  power.  In  re 
Chow  Goi^  Pooi,  25  Fed.  Rep.  77. 

Decision  Made  Upon  Actual  Status  of 
Case.  —  The  decision  should  be  made 
upon   the  actual  status  of  the  case  at 


the  time  of  the  decision  and  not  accord- 
ing to  the  state  of  things  when  the  writ 
was  allowed.  When,  at  the  time  the 
writ  of  habeas  corpus  for  the  discharge 
of  a  prisoner  under  three  sentences 
of  five  years  each,  running  concur- 
rently, was  allowed,  the  first  term 
of  five  years  had  not  expired  by  lapse, 
although  at  least  one  of  the  sentences 
had  been  satisfied  by  means  of  remis- 
sions for  good  conduct,  it  was  held  that, 
the  five  years  having  entirely  elapsed 
since  the  allowance  of  the  writ,  the 
question  of  the  applicability  of  the  re- 
mission for  good  conduct  to  all  the 
sentences  might  be  waived  and  the 
prisoner  discharged.  U.  S.  v.  Patter- 
son, 29  Fed.  Rep.  775. 

3.  Nishimura  Ekiu  v.  U.  S.,  142  U. 
S.  651. 

Insufficient  Commitment.  —  If  a  com- 
mitment be  so  bad  upon  its  face  that 
the  court  must  discharge  the  prisoner 
from  that  commitment,  the  court  will, 
if  it  has  sufficient  evidence  before 
it,  commit  the  prisoner  de  novo  and 
order  the  witnesses  to  recognize  for 
their  appearance  at  the  proper  time 
and  place,  to  testify  on  behalf  of  the 
United  States.  Ex  p.  Bennett,  2 
Cranch  (C.  C.)  612.  See  U.  S.  v. 
Johns,  4  Dall.  (U.  S.)  412. 

Insufficient  Indictment.  —  W^here  a 
prisoner  is  held  to  answer  an  indict- 
ment, he  will  not  be  discharged  oh 
habeas  corpus,  for  insufficiency  of  the 
indictment,  unless  it  affirmatively  ap- 
pears that  the  facts  of  the  case  cannot, 
under  any  possible  statement  of  theni, 
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c.  Discharge  from  Sentence  of  Court. —  A  person 
imprisoned  under  the  sentence  of  a  court  in  a  criminal  case  is 
not  to  be  discharged  by  the  court  above  on  habeas  corpus,  unless 
the  sentence  exceeds  the  jurisdiction  of  the  court  or  there  is  no 
authority  to  hold  the  prisoner  under  the  sentence.* 

2.  Inquiry  in  Gases  of  Conflicting  Jurisdiction  —  a.  Of  State 
Courts  INTO  Federal  Custody. — The  federal  courts  deter- 
mine the  question  of  their  own  jurisdiction,  and  no  state  court 
can  make  any  inquiry  into  it  after  the  return  to  a  habeas  corpus 
apprising  the  state  court  or  judge  that  the  party  is  in  custody 
under  the  authority  of  the  United  States.* 

b.  Of'Federal  Courts  into  State  Custody.  —  But  where 
a  party  is  imprisoned  by  a  state  court  in  alleged  violation  of  the 
constitution,  laws,  or  treaties  of  the  United  States,  the  federal 
tribunals  will  inquire  into  the  jurisdiction  or  power  of  the  state 
court  to  sentence  the  party  or  commit  him  to  prison.' 


constitute  a  crime,  and,  further,  that 
there  are  special  circumstances  requir- 
ing earlier  judicial  action  than  can  be 
had  by  demurrer  or  otherwise,  through 
the  ordinary  course  of  procedure  in 
defending  against  the  indictment. 
In  re  Hacker,  73  Fed.  Rep.  464. 

1.  wCx/.  Wilson,  114U.  S.  417;  John- 
son V.  Sayre,  158  U.  S.  109. 

Discharge  When  Fart  of  Judgment  is 
Authorized.  —  Even  though  a  court  has 
exceeded  its  authority,  yet  a  prisoner 
cannot  be  discharged  on  habeas  corpus 
until  he  has  performed  so  much  of  the 
judgment  or  served  out  so  much  of  the 
sentence  as  it  is  within  the  power  of 
the  court  to  impose.  In  re  Swan,  150 
U.  S.  637,  referring  to  Ex  p.  Lange,  18 
Wall.  (U.  S.)  163,  and  Ex  /.  Parks,  93 
U.  S.  18. 

Discharge  Delayed  for  Besumption  of 
Jurisdiction  by  Court  Originally  Exceed- 
ing It. —  Where  a  court  "has  exceeded 
its  jurisdiction  in  ordering  a  party  to 
be  confined  in  a  certain  penitentiary, 
contrary  to  statute,  there  is  no  reason 
why  jurisdiction  should  not  be  again 
assumed  by  the  same  court,  and  al- 
though on  habeas  corpus  the  court 
above  will  discharge  the  prisoner  for 
excess  in  jurisdiction,  yet  it  will  delay 
the  discharge  for  such  reasonable  time 
as  may  be  necessary  to  have  the  peti- 
tioner taken  before  the  court  where  the 
judgment  was  originally  rendered  to 
have  these  defects  of  jurisdiction  cor- 
rected.    In  re  Bonner,  151  U.  S.  242. 

Determination  of  Custody  of  Insane  Per- 
son.—  The  Circuit  Court  has  no  juris- 
diction, 3i%  parens  patriae,  to  determine, 
upon  habeas  corpus,  the  custody  of  an 


insane  person,  where  the  question  of 
such  custody  is  one  of  discretion  as  to 
the  place  and  character  of  confinement, 
and  not  of  the  legality  of  any  restraint. 
King  V.  McLean   Asylum,  12  C.  C.   A. 

145. 

2.  Ableman  v.  Booth,  21  How.  (U.  S.) 
506;  Tarble's  Case,  13  Wall.  (U.  S.)  397. 
See  supra,  II.  2.  a.  (i)  Release  From 
Federal  Custody  by  State  Courts. 

3.  Ableman  v.  Booth,  21  How. 
(U.  S.)  506;  Tarble's  Case,  13  Wall. 
(U.  S.)  397.  See  supra,  II.  2.  a.  (2) 
Release  From  State  Custody  by  Federal 
Courts. 

Extent  of  Inquiry.  —  On  petition  for  a 
writ  of  habeas  corpus  to  release  a 
United  States  marshal  from  custody 
under  state  process,  the  court  cannot 
inquire  into  the  truth  or  justice  of  the 
charge  against  him,  but  is  limited  to 
the  question  whether  his  alleged  un- 
lawful acts  were  done  in  pursuance  of 
a  law  of  the  United  States.  In  re 
Marsh,  51   Fed.  Rep.  277. 

The  question  of  jurisdiction  does  not 
depend  upon  whether  or  not  there  has 
been  a  formal  commitment,  or  whether 
the  prisoner  is  in  jail;  but  the  sole  in- 
quiry is  whether  the  party  is  unlaw- 
fully restrained  of  his  liberty  "  under 
or  by  color  of  the  authority  of  the 
United  States."  And  where  one  is 
held  by  mere  arbitrary  will,  and  with- 
out any  process,  warrant,  or  any  other 
legal  authority,  the  cause  of  detention, 
restraint,  or  imprisonment  will  be  ex- 
amined into  as  well  without  a  commit- 
ment as  where  it  exists.  Matter  of 
McDonald,  9  Am.  L.  Reg.  675. 

The  court  may  issue  a  habeas  corpus 
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3.  Examination  into  Jurisdictional  Qnestions.  —  The  question  of 
jurisdiction  to  cause  a  commitment  or  imprisonment,  whether 
before  or  after  a  judgment  of  conviction,  is  always  a  proper  sub- 
ject of  inquiry  on  habeas  corpus.*  And  in  order  to  determine 
this  jurisdiction,  either  in  respect  to  the  subject-matter  or  to  the 
person,  the  court  will  go  through  the  whole  case  if  necessary, 
even  if  such  inquiry  involves  an  examination  of  facts  outside  of, 
but  not  inconsistent  with,  the  record.* 


to  bring  before  it  one  of  its  deputy 
marshals,  arrested  and  put  in  jail 
under  state  process,  whether  of  a  jus- 
tice of  the  peace  or  of  the  Circuit 
or  Supreme  Court  —  whether  crimi- 
nal or  civil  —  for  his  conduct  in 
executing  a  writ  issued  under  the 
Fugitive  Slave  Law;  may  inquire 
into  the  cause  of  commitment,  and,  if 
illegal,  order  a  complete  discharge. 
And  in  the  case  of  an  arrest  on  state 
process  of  an  officer  of  the  United 
States,  for  an  alleged  abuse  of  his 
powers,  the  court  will  not  only  hear 
evidence  to  disprove  the  truth  of  the 
affidavits  upon  which  the  state  authori- 
ties proceeded,  but  will,  independently 
of  such  proof,  consider  those  affidavits; 
and  if,  in  the  judgment  of  the  court, 
those  affidavits  do  not  contain  a.  prima 
yrt«V  ground  for  arrest,  will  discharge 
the  federal  officer,  without  hearing  any 
counter-evidence.  As  a  general  thing, 
moreover,  in  the  case  of  such  an  officer 
the  court  will  discharge  him  unless 
there  be  a  positive  oath  of  merits  from 
the  plaintiff,  or  a  sworn  detail  of  cir- 
cumstances from  others  to  supply  its 
place.  Ex  p.  Jenkins,  2  Wall.  Jr.  (C. 
C.)  521. 

If  an  Officer  of  the  United  States  lias 
been  Arrested  to  answer  an  indictment 
found  by  a  state  court  for  riot,  assault 
and  battery,  and  assault  with  attempt 
to  kill,  the  indictment  not  showing  that 
the  alleged  offenses  were  committed 
while  the  officer  was  professing  to  act 
under  a  law  of  the  United  States,  or 
under  some  order,  process,  or  decree  of 
some  judge  or  court  thereof,  the  fed- 
eral court,  on  habeas  corpus,  where  the 
petition  of  the  officer  denies  the  offense, 
and  avers  that  what  is  alleged  was  done 
in  the  proper  execution  of  an  order, 
process,  or  decree  of  a  federal  court,  will 
go  outside  the  indictment  and  hear 
evidence  ^  show  the  truth  of  the  facts 
set  forth  by  the  officer.  Ex  p.  Jenkins, 
2  Wall.  Jr.  (C.  C.)  521. 

Appearance  of  Coansel  for  State.  —  In 
habeas  corpus  in  a  question  of  conflict 


between  state  and  federal  process, 
counsel  have  no  right  to  appear  in  de- 
fense of  the  state  process  unless  in 
some  way  authorized  by  the  state  or  its 
proper  officers;  and,  after  return  made, 
the  court  refused  to  hear  as  counsel  a 
member  of  the  bar  who  showed  no 
such  authority  nor  any  authority  be- 
yond that  of  the  person  executing  the 
state  writ.  Ex  p.  Jenkins,  2  Wall.  Jr. 
(C.  C.)  521. 

Bemanding  Case  to  State  Court.  — 
Where  habeas  corpus  is  taken  before  a 
federal  court  for  the  purpose  of  releas- 
ing parties  confined  under  a  state  law 
alleged  to  be  in  violation  of  the  consti- 
tution of  the  United  States,  such  court 
will  not  consider  itself  bound  to 
remand  the  case  to  the  state  court 
where  the  circumstances  are  such  that 
delay  in  obtaining  a  decision  upon  the 
validity  of  the  law  would  cause  great 
injury  to  commerce.  Ex  p.  Jervey,  66 
Fed.  Rep.  957,  following  Minnesota  v. 
Barber,  136  U.  S.  313;  In  re  Van  Vliet, 
43  Fed.  Rep.  764. 

1,  Ex  p.  Fisk,  113  U.  S.  713;  Cuddy, 
Petitioner,  113  U.S.  280;  In  rir  Swan, 
150  U.  S.  637;  In  re  Davison,  21  Fed. 
Rep.  618;  In  re  O'Sullivan,  31  Fed. 
Rep.  447. 

2.  Ex  p.  Kenyon,  5  Dill.  (U.  S.)  385; 
In  re  Mayfield,  141  U.  S.  107;  Ex  p. 
Lange,  18  Wall.  (U.'  S.)  163;  Ex  p. 
Farley,  40  Fed.  Rep.  66. 

Inquiry  as  to  Persons  Beturned  by  Im- 
migrant Superintendent.  —  The  power  of 
the  federal  superintendent  of  immigra- 
tion to  return  passengers  is  confined 
to  "  alien  immigrants,"  and  the  ques- 
tion whether  persons  ordered  to  be  re- 
turned are  of  that  description  is  juris- 
dictional, and  may  be  inquired  into 
and  determined  on  habeas  corpus. 
In  re  Panzara,  51  Fed.  Rep.  275. 

Inquiry  into  Affidavit  upon  Whicli 
Capias  Founded.  —  On  habeas  corpus  to 
liberate  one  arrested  on  a  capias  ad 
respondendum,  the  court  may  inquire 
into  the  sufficiency  of  the  affidavit  upon 
which   the  capias  was  issued,  since   if 
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The  Indictment  may  be  Looked  Into  SO  far  as  tO  ascertain  whether  the 
court  had  jurisdiction  of  the  offense  charged  in  it.* 

An  Inquiry  may  be  Had  into  the  Constitutionality  of  a  Law  of  Congress  under 
which  a  conviction  has  been  had,  since  if  it  is  unconstitutional  it 
is  null  and  void,  and  confers  no  jurisdiction  on  the  court.* 

Judgment  Void. — It  is  firmly  established  that  if  the  court  which 
renders  a  judgment  has  not  jurisdiction  to  render  it,  either 
because  the  proceedings  or  the  law  under  which  they  are  taken 
are  unconstitutional,  or  for  any  other  reason,  the  judgment  is 
void  and  may  be  questioned  on  habeas  corpus,  and  a  defendant 
who  is  imprisoned  under  and  by  virtue  of  it  will  be  discharged.* 

4.  Examination  into  Errors  and  Irregularities.  —  We  have  seen 
that  questions  affecting  the  jurisdiction  of  a  court  may  always  be 
thoroughly  examined  into,"*  but  that  jurisdiction  being  estab- 
lished, there  can  be  no  inquiry  into  the  manner  of  its  exercise.* 


the  affidavit  be  insufficient  the  capias  is 
unlawful.  Nelson  v.  Cutter,  3  McLean 
(U.  S.)  326. 

1.  Ex  p.  Virginia,  100  U.  S.  339. 

2.  Ex  p.  Siebold,  100  U.  S.  371; 
Ex  p.  Curtis,  106  U.  S.  371;  Exp.  Yar- 
brough,  110  U.  S.  651. 

3.  Nielsen,  Petitioner,  131  U.  S.  176; 
Cuddy,  Petitioner,  131  U.  S.  280; 
Ex  p.  Buskirk,  72  Fed.  Rep.  14;  Ex  p. 
Siebold,  100  U.  S.  371;  Ex  p.  Yerger,  8 
Wall.  (U.  S.)  85;  In  re  Grimley,  137 
U.  S.  147;  Ex.  p.  Virginia,  100  U.  S. 
339;  Ex  p.  Rowland,  104  U.  S.  604. 

"  That  this  court  [U.  S.  Supreme 
Court]  has  no  general  authority  to  re- 
view on  error  or  appeal  the  judgments 
of  the  Circuit  Courts  of  the  United 
States  in  cases  within  their  criminal 
jurisdiction  is  beyond  question;  but  it 
is  equally  well  settled  that  when  a 
prisoner  is  held  under  the  sentence  of 
any  court  of  the  United  States  in  re- 
gard to  a  matter  wholly  beyond  or  with- 
out the  jurisdiction  of  that  court,  it  is 
not  only  within  the  authority  of  the 
Supreme  Court,  but  it  is  its  duty  to  in- 
quire into  the  cause  of  commitment 
when  the  matter  is  properly  brought  to 
its  attention,  and  if  found  to  be  as 
charged,  a  matter  of  which  such  a  court 
had  no  jurisdiction,  to  discharge  a 
prisoner  from  confinement."  Per  Mil- 
ler, J.,  in  Ex  p.  Yarbrough,  no  U.  S. 
651. 

Where  a  prisoner  shows  that  he  is 
held  under  a  judgment  of  a  federal 
court  made  without  authority  of  law,  the 
Supreme  Court  will,  by  writs  of  habeas 
corpus  and  certiorari,  look  into  the  rec- 
ord so  far  as  to  ascertain  that  fact, 
and  if  it  is  found  to  be  so,  will  dis- 


charge the  prisoner.  Hence  when  a 
court  has  imposed  fine  and  imprison- 
ment, where  the  statute  only  conferred 
power  to  punish  by  fine  or  imprison- 
ment, and  the  fine  has  been  paid,  it 
cannot,  even  during  the  same  term, 
modify  the  judgment  by  imposing  im- 
prisonment instead  of  the  former  sen- 
tence; and  if  it  do,  the  prisoner  will 
be  discharged  on  habeas  corpus.  Exp. 
Lange,  18  Wall.  (U.  S.)  163. 

4.  See  supra,  XIII.  3.  Examination 
into  yurisdiciional  Questions. 

5.  The  court  on  habeas  corpus  can 
deal  only  with  such  defects  in  the  pro- 
ceedings of  a  court  giving  judgment 
as  render  them  not  simply  erroneous 
or  irregular  but  absolutely  void;  and 
the  record  is  not  to  be  looked  into  fur- 
ther than  to  determine  jurisdiction, 
and  if  error  has  been  committed  it  can- 
not be  reviewed  or  corrected  in  this 
proceeding.  Ex  p.  Terry,  128  U.  S. 
289;  Ex  p.  Reed,  100  U.  S.  13;  Ex  p. 
Carll,  106  U.  S.  521;  Ex  p.  Curtis,  106 
U.  S.  371;  Savin,  Petitioner,  131  U.  S. 
280;  Ex  p.  Harding,  120  U.  S.  782. 

A  Former  Conviction  and  the  Statute  of 
Limitations  are  matters  cf  defense  on 
the  merits,  which  must  be  investigated 
in  the  exercise  of  jurisdiction,  and  not 
facts  upon  which  the  jurisdiction  to 
hear  and  determine  the  charge  de- 
pends. These  matters  cannot  be  in- 
quired into  on  a  petition  for  discharge 
on  habeas  corpus.  In  re  Bogart,  2 
Sawy.  (U.  S.)  396. 

Former  Jeopardy.  —  Nor  can  the  court, 
upon  an  application  for  habeas  corpus, 
pass  upon  the  question  of  former  jeop- 
ardy of  the  petitioner,  but  such  plea 
must  be  raised  and  tried  in  the  lower 
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The  court's  decision  on  questions  of  law  or  fact  within  its  juris- 
diction is  conclusive,*  and  however  erroneous  the  proceedings 
may  be,  they  cannot  be  reviewed  collaterally  on  this  writ.*  It  is 
one  of  the  fundamental  principles  that  errors  and  irregularities, 
not  jurisdictional,  will  not  be  examined  or  inquired  into  on  habeas 
corpus.* 

Sufficiency  of  Indictment.  —  Carrying  out  the  principles  relating  to  this 
inquiry  previously  laid  down,  it  is  seen  that,  though  the  indict- 
ment may  be  looked  into  to  determine  whether  it  describes  a 
class  of  offenses  of  which  the  court  has  jurisdiction,  yet  there  can 
be  no  inquiry  as  to  whether  there  are  in  the  indictment  such  specific 
allegations  of  the  details  of  the  charge  as  would  make  it  good  on 
demurrer.'* 


court;  nor  can  jurisdiction  to  deter- 
mine such  question  be  conferred  upon 
the  Supreme  Court  by  stipulation 
accompanying  the  petition  for  habeas 
corpus.     Steiner  v.  Nerton,  6  Wash.  23. 

1.  In  re  O'Sullivan,  31  Fed.  Rep. 
447;  Ex  p.  Watkins,  3  Pet.  (U.  S.)  193; 
Ex  p.  Parks,  93  U.  S.  18;  Ex  p.  Yar- 
brough,  no  U.  S.  651. 

Error  as  to  Law,  Evidence,  or  Facts.  — 
The  courts  of  the  United  States  have 
no  authority,  on  habeas  corpus,  to  in- 
quire into  the  merits  of  a  decision 
made  by  a  committing  magistrate,  and 
to  determine  that  he  erred  in  his  con- 
struction of  the  law  or  the  evidence,  or 
in  his  findings  of  facts.  It  will  only 
inquire  as  to  whether  the  offense  is 
charged,  and  whether  the  commis- 
sioner has  power  to  inquire  into  and 
adjudge  the  complaint.  Ex  p.  Van 
Aernam,  3  Blatchf.  (U.  S.)  160;  In  re 
Stupp,  12  Blatchf.  (U.  S.)  501;  Matter 
of  Wiegand,  14  Blatchf.  (U.  S.)  370; 
Matter  of  Vandervelpen,  14  Blatchf. 
(U.  S.)  137;  Matter  of  Wahl,  15  Blatchf. 
(U.  S.)  334;  Matter  of  Fowler,-  18 
Blatchf.  (U.  S.)430;  In  re  Morris,  40 
Fed.  Rep.  824;  In  re  Leo  Hem  Bow, 
47  Fed.  Rep.  302;  U.  S.  v.  Don  On,  49 
Fed.  Rep.  569;  Horner  v.  U.  S.,  143 
U.  S.  207. 

The  Decision  of  an  Inspector  of  Immi- 
gration, within  the  authority  conferred 
upon  him  by  Act  of  Congress,  March  3, 
1891,  c.  551,  that  an  alien  immigrant 
shall  not  be  permitted  to  land,  because 
within  one  of  the  classes  specified  in 
that  act,  is  final  and  conclusive  against 
his  right  to  land,  except  upon  appeal  to 
the  commissioner  of  immigration  and 
the  secretary  of  the  treasury,  and  can- 
not be  reviewed  on  habeas  corpus,  even 
if  it  is  not  shown  that  the  inspector  took 


or  recorded  any  evidence  on  the  ques- 
tion. Nishimura  Ekiu  v.  U.  S.,  142  U. 
S.  651. 

Distinction  between  Questions  of  I^aw 
and  Fact.  —  On  the  application  of  an 
alleged  fugitive  from  justice,  detained 
under  authority  of  the  executive  of  the 
state  where  he  is  found,  in  order  to  be 
surrendered  to  the  executive  of  the 
state  in  which  the  crime  is  alleged  to 
have  been  committed,  to  be  discharged 
on  a  writ  of  habeas  corpus,  it  is  a  ques- 
tion of  law  whether  he  is  substantially 
charged  with  the  commission  of  a 
crime  against  the  laws  of  the  latter 
state;  but  the  question  whether  he  is  a 
fugitive  from  justice  is  one  of  fact,  the 
decision  of  which,  by  the  governor  of 
the  state  in  which  he  is  found,  is  suffi- 
cient to  justify  the  removal,  at  least 
until  overthrown  by  contrary  proof. 
Roberts  v.  Reilly,  116  U.  S.  80. 

2.  In  re  Davison,  21  Fed.  Rep.  618; 
In  re  Callicot,  8  Blatchf.  (U.  S.)  89; 
Ex  p.  Shaffenburg,  4  Dill.  (U.  S.)  271; 
Ex  p.  Bigelow,  113  U.  S.  328;  Ex  p. 
Rowland,  104  U.  S.  604;  In  re  Swan, 
150  U.  S.  637. 

3.  In  re  Enslow,  45  Fed.  Rep.  351; 
In  re  Jordan,  49  Fed.  Rep.  238;  In  re 
Maldonado,  63  Fed.  Rep.  825;  In  re 
Wood.  140  U.  S.  278;  In  re  Shibuya 
Jugiro,  140  U.  S.  291;  In  re  Tyler,  149 
U.  S.  164;  In  re  Frederich,  149  U.  S. 
70;  Ex  p.  Carll,  106  U.  S.  521;  Ex  p. 
Curtis,  106  U.  S.  371;  Savin,  Peti- 
tioner, 131  U.  S.  280;  Ex  p.  Terry,  128 
U.  S.  289;  Ex  p.  Reed,  100  U.  S.  13; 
Ex  p.  Harding,  120  U.  S.  782;  Stevens 
V.  Fuller,  136  U.  S.  468:  In  re  Luis 
Oteiza  y  Cortes,  136  U.  S.  330;  In  re 
Grimley,  137  U.  S.  147. 

4.  In  re  Coy,  127  U.  S.  731. 
Whether  a  matter  for  which  a  party 
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Legal  Evidenee.  —  And  SO  it  should  be  inquired  whether  the  court 
had  legal  evidence  before  it  supporting  the  judgment,  and  did 
not  arbitrarily  commit  the  prisoner,'  but  the  examination  is  not 
to  extend  to  the  weight  and  sufficiency  of  the  evidence  properly 
before  the  court.* 

5.  Examination  into  Commitments  —  a.  NECESSITY  OF  Commit- 
ment AND  Inquiry  Where  None  Exists.  —  The  question  of 
jurisdiction  does  not  in  general  depend  upon  whether  or  not  there 
has  been  a  formal  commitment,  or  whether  the  prisoner  is  in  jail, 


is  indicted  is  or  is  not  a  crime  against 
the  laws  of  the  United  States  is  a 
question  within  the  jurisdiction  of  the 
trial  court,  which  it  must  decide.  Its 
decision  will  not  be  reviewed  by  the  Su- 
preme Court  on  habeas  corpus.  Ex  p. 
Parks,  93  U.  S.  i8. 

The  statutes  of  the  United  States  au- 
thorize the  issuance  of  the  writ  of 
habeas  corpus  "  for  the  purpose  of  in- 
quiring into  the  cause  of  commitment," 
but  if  a  prisoner  be  confined  under  a 
judgment  of  a  court  of  competent  juris- 
diction, the  judgment  itself  is  sufficient 
cause,  and  the  court  cannot  look  be- 
yond the  judgment  and  re-examine  the 
charges  on  which  it  is  rendered.  An 
imprisonment  under  a  judgment  can- 
not be  unlawful,  unless  that  judgment 
bean  absolute  nullity,  and  there  can 
be  no  inquiry  into  the  indictment  on 
which  the  conviction  was  founded,  for 
whether  the  indictment  did  or  did  not 
show  that  an  offense  had  been  com- 
mitted was  a  question  which  the  court 
below  was  competent  to  decide.  If  its 
judgment  was  erroneous,  still  it  is  a 
judgment,  and  until  reversed  cannot  be 
disregarded.  Ex  p.  Watkins,  3  Pet. 
(U.  S.)  193. 

It  is  to  be  carefully  observed  that 
the  court  is  not  authorized  "to  convert 
the  writ  of  habeas  corpus  into  a  writ  of 
error,  by  which  the  errors  of  law  com- 
mitted by  the  court  that  passed  the  sen- 
tence can  be  reviewed  here;  for  if  that 
court  had.  jurisdiction  of  the  party  and 
of  the  offense  for  which  he  was  tried, 
and  has  not  exceeded  its  powers  in  the 
sentence  which  it  pronounced,  this 
court  can  inquire  no  further.  *  *  * 
Whether  the  indictment  sets  forth  in 
comprehensive  terms  the  offense  which 
the  statute  describes  and  forbids,  and 
for  which  it  prescribes  a  punishment, 
is  in  every  case  a  question  of  law, 
which  must  necessarily  be  decided  by 
the  court  in  which  the  case  originates, 
and   is,    therefore,    clearly   within    its 


jurisdiction.  Its  decision  on  the  con- 
formity of  the  indictment  to  the 
provisions  of  the  statute  may  be 
erroneous,  but  if  so  it  is  an  error  of  law 
made  by  a  court  acting  within  its  j  uris- 
dictidn,  which  could  be  corrected  on  a 
writ  of  error  if  such  writ  was  allowed, 
but  which  cannot  be  looked  into  on  a 
writ  of  habeas  corpus  limited  to  an  in- 
quiry into  the  existence  of  jurisdiction 
on  the  part  of  that  court."  Per  MiWer, 
J.,  in  Ex  p.  Yarbrough,  no  U.  S.  651. 

1.  In  re  Stupp,  12  Blatchf.  (U.  S.) 
501;  In  re  Adutt,  55  Fed.  Rep.  376. 

Ordinarily  an  indictment  is  treated 
as  sufficient  to  detain  a  prisoner,  but 
where  extraordinary  circumstances  in- 
duce a  belief  that  the  detention  is  im- 
proper the  court  may  and  should 
inquire  further.  It  will  not,  of  course, 
hear  the  relator's  defense  and  retry  the 
case;  but  it  requires  to  be  satisfied  that 
there  is  evidence  on  which  a  jury  may 
convict.  U.  S.  V.  Fowkes,  49  Fed. 
Rep.  50. 

2.  In  re  Stupp,  12  Blatchf.  (U.  S.) 
501;  In  re  Byron,  18  Fed.  Rep.  722; 
In  re  Jordan,  49  Fed.  Rep.  238;  In  re 
Adutt,  55  Fed.  Rep.  376. 

But  in  one  case  it  was  held  that  the 
court,  on  a  habeas  corpus,  was  not  con- 
cluded by  the  finding  of  the  commit- 
ting magistrate,  but  might  go  behind 
his  order  of  commitment,  and,  by  cer- 
tiorari, look  into  the  evidence  taken  by 
him;  and  to  this  end  the  court  might 
require  the  production  before  it  of  the 
minutes  of  oral  evidence  taken  by  the 
commissioner,  and  of  any  written  dep- 
ositions, and  might  examine  the  com- 
missioner as  to  the  evidence  taken  by 
him  and  not  reduced  to  writing,  and  as 
to  lost  minutes  of  evidence.  In  this 
case  the  prisoner  was  discharged  on 
the  ground  that  the  evidence  before 
the  commissioner,  brought  up  on  cer- 
tiorari, was  not  sufficient  to  warrant 
his  commitment.  In  re  Martin,  5 
Blatchf.  (U.  S.)  303. 
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and  where  a  federal  court  or  judge  issues  the  writ  of  habeas  corpus 
in  the  exercise  of  its  original  jurisdiction,  an  examination  may  be 
had  into  the  cause  of  detention,  restraint,  or  imprisonment,  as 
well  without  a  commitment  as  where  it  exists.  It  must  be 
remembered,  however,  that  the  Supreme  Court  has  original  juris- 
diction only  into  two  familiar  classes  of  cases,*  and  in  all  others 
a  decision  that  the  party  be  imprisoned  must  precede  the  appli- 
cation for  the  writ ;  and  therefore  the  Supreme  Court  can  make  no 
inquiry  in  the  exercise  of  such  appellate  jurisdiction,  where  there 
has  been  no  commitment  by  a  magistrate,  court,  or  judge,  for 
there  would  be  no  action  of  a  court  over  which  it  has  appellate 
or  revisory  power,  and  which  could  come  before  it  for  revision.' 

b.  Extent  of  Inquiry.  —  In  commitments  for  trial  the  court 
is  only  to  inquire  whether  the  warrant  of  commitment  states 
sufficient  probable  cause  to  believe  that  the  person  charged  has 
committed  the  offense  stated.*  But  before  a  final  judgment  by 
a  court  of  competent  jurisdiction  the  federal  court  will  openly 
and  freely  investigate  the  warrant  of  commitment  by  which 
a  party  is  imprisoned,  or  go  behind  it  and  inquire  into  the  facts 
upon  which  it  is  based.*  And  inquiry  may  be  had  into  the  regu- 
larity of  the  warrant  of  arrest.* 

XIV.  Peoceduee  and  Deteemination  of  Case  by  State  Cotjets 
—  1.  Mode  of  Trial.  —  The  trial  in  a  habeas  corpus  case  is  by  the 
court  or  judge,  and  not  bya  jury.'     At  common  law  it  seems  the 

1.  Matter  of  McDonald,  9  Am.  L.  contempt  by  a  court  of  competent  juiis- 
Reg.  675.  diction,  the  couU  will  not  inquire  into 

2.  Cases  affecting  am  bass  ado  rs,  the  cause  of  commitment.  j&V/.  Kear- 
other  public  ministers,  and  consuls,  and  ney,  7  Wheat.  (U.  S.)  38. 

where  a  state  is  a  party.     See  supra.  Party  Not  Indicted  by  Grand  Jury.  — 

II.  3.  a.   Supreme  Court.  Where  a  party  has  been   committed  by 

3.  Ex  p.  McCardle,  6  Wall.  (U.  S.)  a  United  States  commissioner  to  await 
318;  Ex  p.  McCardle,  7  Wall.  (U.  S.)  the  action  of  the  grand  jury,  and  no 
506;  ^JT /.  Yerger,  8  Wall.  (U.  S.)  85;  indictment  or  information  is  filed 
Ex  p.  Bollman,  4  Cranch  (U.  S.)  75;  against  him  after  they  meet,  he  is  en- 
Ex  p.  Burford,  3  Cranch  (U.  S.)  titled  to  be  discharged  on  habeas  cor- 
448;  Exp.  Watkins,  7  Pet.  (U.  S.)  568;  pus.  Matter  of  Esselborn,  20  Blatchf. 
Ex  p.  Barry,  2  How.  (U.   S.)  65;  In  re  (U.  S.)  i. 

Kaine,  14  How.  (U.   S.)  119.     See  also  6.  Ex  p.  Jenkins,  2  Wall.  Jr.  (C.  C.) 

supra,  II.  3.  a.  Supreme  Court.  528. 

4.  U.  S.  V.  Johns,  4  Dall.  (U.  S.)  412.  7.  A  habeas  corpus  proceeding  is  not 
If  the  warrant  states  sufficient  prob-  a  civil  action  within  the  meaning  of  the 

able  cause  to  believe  the  person  guilty,  Bill  of  Rights  of  Indiana,  guaranteeing 

the  court  should  remand  the  prisoner  jury  trials,  and  such  a  proceeding  will 

for  trial.     U.  S.  v.  Johns,  4  Dall.  (U.  S.)  be  tried  by  the  court  and  not  by  a  jury. 

412.  Baker  v.  Gordon,  23  Ind.   204;  Garner 

6.  See  U.  S.  v.  Hamilton,  3  Dall.  (U.  v.  Gordon,  41   Ind.  92;  Orr  v.  Miller, 

S.)  17;  Exp.  Burford,  3  Cranch  (U.  S.)  98  Ind.  436.     But  though  habeas  corpus 

448;  Exp.  Watkins,  3   Pet.  (U.  S.)  193;  is  not  triable  by  a  jury,  yet  the  con- 

Ex  p.   Bollman,  4  Cranch  (U.   S.)  75;  solidation  of  such  a  proceeding  with  a 

Ex  p.   Bennett,   2  Cranch  (C.   C.)  612.  civil  action  will  not  deprive  the  plain- 

And  see  Mn.  and  Eng.  Encyc.  of  Law,  tiff  in  such  action  of  his  constitutional 

tit.  Habeas  Corpus.  right  to  a  jury  trial.     Orr  v.  Miller,  98 

But  it  is  held  that  on  habeas  corpus  Ind.  436. 
for  the  release  of  a  party  committed  for        Power  of  Court  to  Order  Jury  TriaJ.  —  On 
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case  could  only  be  heard  by  the  court  in  banc,*  but  by  statutory 
provisions  the  hearing  may  be  before  the  judge  who  issued  the 
writ  and  at  chambers  or  in  vacation.* 

2.  General  Principles  Relative  to  Trial  and  Procedure.  —  Usually, 
and  under  many  statutory  provisions,  the  court  or  judge  hearing 
the  habeas  corpus  is  to  proceed  in  a  summary  way  to  inquire  into 
the  cause  of  imprisonment  or  detention  and  to  discharge,  bail,  or 
remand  as  the  law  and  evidence  may  require.^ 


habeas  corpus  the  court  has  no  power 
to  order  a  jury  to  determine  the  ques- 
tion of  facts  that  may  arise;  the  courts 
are  the  constitutional  judges.  State  v. 
Farlee,  i  N.  J.  L.  49;  State  v.  Beaver, 
I  N.  J.  L.  94. 

In  Pennsylvania  it  was  held  on  ha- 
beas corpus  that  where  it  clearly  ap- 
pears that  a  wrong  person  has  been 
arrested  and  deprived  of  his  liberty, 
the  court  will  interpose  immediately  for 
his  relief;  but  where  it  is  dubious,  a 
jury  must  decide.  Respublica  v. 
Gaoler,  2  Yeates  (Pa.)  258.  If,  how- 
ever, in  this  state  a  court  before  which 
a  habeas  corpus  is  pending  directs  an 
issue  for  the  trial  of  facts,  it  retains  a 
superintending  control  over  the  verdict 
and  may  order  a  new  trial.  Graham 
V.  Graham,  i  S.  &  R.  (Pa.)  330. 

1.  Gosline  v.  Place,  32  Pa.  St.  520. 

2.  See  article  Chambers  and  Vaca- 
tion, vol.  4,  p.  360. 

Before  Judge  Who  did  Not  Issue  Writ. — 
The  proceeding  in  a  Court  of  Common 
Pleas  in  Ohio  need  not  be  tried  by  the 
judge  who  allowed  the  writ,  but  may 
be  heard  by  any  other  judge  of  such 
court.  Morganfield  v.  Archibald,  10 
Ohio  Cir.  Ct.  Rep.  40,  3  Ohio  Dec.  50. 

Chancellor  Announcing  Character  in 
Which  He  Tries  Case.  —  Where  a  person, 
arrested  upon  a  bench  warrant  issued 
by  a  justice  of  the  peace,  and  de- 
prived of  his  liberty  without  investiga- 
tion, on  a  charge  of  murder,  petitions 
for  habeas  corpus  which  is  accordingly 
issued,  returned,  and  tried  as  such,  the 
character  of  the  proceeding  is  not 
affected  by  the  fact  that  the  chancellor, 
at  the  hearing,  may  announce  that  he  is 
examining  the  case  as  if  a  justice  of  the 
peace,  and  treats  the  parlies  as  if  the 
state  were  prosecutor  and  the  relator 
the  defendant;  but  it  must  be  viewed 
as  a  habeas  corpus  proceeding  with  all 
the  legal  consequences  thereof.  Exp. 
Hamilton,  65  Miss.  98. 

Holding  Court  Out  of  Sessions.  — 
Whether  a  circuit  judge  cannot  hold 
court  for  hearings  on  habeas  corpus  at 


other  times  than  when  the  Circuit  Court 
for  the  county  is  in  session  —  quare 
Burger's  Case,  39  Mich.  203. 

Change  of  Judge  —  Indiana.  —  In 
Garner  v.  Gordon,  41  Ind.  92,  it  was 
held  that  a  proceeding  by  habeas  corpus 
is  not  a  civil  action  within  the  meaning 
of  the  section  of  the  civil  code  which  au- 
thorizes a  change  of  venire  or  a  change 
of  judge  in  civil  actions. 

3.  Indiana.  —  Under  §  11 18,  Rev. 
Stat.  1881,  a  proceeding  by  habeas  cor- 
pus is  to  be  heard  and  determined  in  a 
summary  way,  and  neither  the  court  nor 
judge  can  be  required,  as  in  a  civil  ac- 
tion, to  make  a  special  finding  of  the 
facts  or  state  conclusions  of  law  thereon. 
McGlennan  v.  Margowski,  90  Ind.  150. 

At  the  hearing  the  court  acts  sum- 
marily upon  the  facts  before  it,  whether 
admitted  by  the  pleadings  or  estab- 
lished by  evidence,  and  even  ex  parte 
affidavits  are  sometimes  treated  as  or 
received  in  evidence  in  such  a  case  on 
account  of  the  summary  nature  of  the 
proceedings.  Joab  v.  Sheets,  99  Ind. 
328. 

Mississippi.  —  Code  366;  Street  v. 
State,  43  Miss.  i. 

Neiu  York.  —  The  portion  of  the  New 
York  Code  of  Civil  Procedure  requir- 
ing the  court  or  judge  before  whom  the 
prisoner  is  brought  to  proceed  in  a 
summary  way  to  hear  the  evidence  has 
no  application  unless  the  material  alle- 
gations showing  jurisdiction  are  con- 
troverted by  a  proper  traverse.  People 
V.  Protestant  Episcopal  House  of 
Mercy,  128  N.  Y.  180. 

Dismissal  of  Writ  and  Proceedings. — 
The  writ  will  be  dismissed  if  it  appear 
that  it  was  issued  without  authority  of 
the  relator.  Com.  v.  Killacky,  3 
Brews.  (Pa.)  565. 

And  where  the  testimony  taken  below 
is  not  reported  so  that  it  may  be  made 
use  of  on  habeas  corpus,  but  that  fact  is 
not  averred  in  the  petition,  nor  is  it  al- 
leged that  the  determination  is  contrary 
to  law,  or  that  the  evidence  did  not  sup- 
port  the    facts    found,  the  proceeding 
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3.  Appearance  of  Parties  and  Counsel.  —  All  the  parties  to  a  habeas 
corpus  proceeding,  together  with  their  respective  counsel,  should 
appear  on  the  hearing  of  the  writ.*  But  the  court  will  receive 
and  act  on  the  return  though  the  party  called  upon  to  make  it  be 
not  present.*     It  is  not  essential  in  all  cases  for  the  relator  to 


must  be  dismissed.     In  re  Sneden.  105 
Mich.  61. 
Proceedings  to  Obtain  Custody  of  Cbild. 

—  In  these  proceedings  there  should  be 
full  inquiry  and  examination  on  oath 
to  enable  the  court  to  decide  as  the  wel- 
fare of  the  child  may  require.  Corrie 
V.  Corrie,  42  Mich.  509. 

In  deciding  contests  upon  writs  of 
habeas  corpus  for  the  custody  of  in- 
fant children,  the  principles  adopted  in 
the  chancery  court  must  govern.  No 
rigid  rules  to  govern  the  practice  have 
been  or  can  be  formulated.  Subject  to 
a  few  general  rules,  to  be  taken  as  a 
guide,  the  chancellor  must  exercise  his 
judgment  upon  the  peculig-r  circum 
stances  of  the  case,  and  act  as  human 


case.  A  writ  should  be  issued  requir- 
ing the  defendant  to  produce  the  chil- 
dren or  show  that  he  cannot  do  so. 
Lowndes  County  v.  Leigh,  6g  Miss.  754. 

Bequiring  Appearance  of  Plaintiff  in' 
Capias  Proceedings.  —  On  a  habeas 
corpus  issued  on  the  application  of  one 
held  in  custody  by  virtue  of  a  capias 
aii  respondendui?i,  the  plaintiff  in  the 
capias  proceedings  could  not  be  re- 
quired under  2  Rev.  Stat.  Ind.,  1852, 
^  728,  to  appear  at  the  hearing  of  the 
habeas  corpus  and  prove  the  truth  of  the 
matters  alleged  in  the  affidavit  for 
capias.  Dwire  v.  Saunders,  15  Ind. 
306. 

Appearance  of  Counsel  for  Committing 
Magistrate. —  It  would  seem  on  princi- 


ity,  respect   for  the   parental  affection,     pie  that  counsel  should  not  be  allowed 


and  regard  for  the  infant's  best  inter- 
est may  prompt.  All  three  should  be 
considered.  Neither  should  be  conclu- 
sive.    Verser  v.  Ford,  37  Ark.  27. 

The  writ  in  this  case  does  not  be- 
come fundus  officio  on  the  return 
thereto  and  the  production  of  the 
child;  and  a  proceeding  begun  by  this 
writ  must,  until  final  adjudication,  be 
governed  by  the  rules  of  proceeding 
prescribed  for  habeas  corpus  cases. 
People  V.  Moss,  6  N.  Y.  App.  Div.  414. 

Habeas  Corpus  Consolidated  with  Civil 
Action.  —  Where  a  civil  action  is  con- 
solidated with  a  habeas  corpus  proceed- 
ing, the  plaintiff  in  the  latter  proceed- 
ing is  not  entitled  to  judgment, 
notwithstanding  the  verdict,  nor  to 
venire  de  novo,  merely  because  the 
jury  fail  to  find  whether  or  not  he  was 
lawfully  restrained  of  his  liberty.  Orr 
V.  Miller,  98  Ind.  436. 

A  Petition  for  a  Rehearing  in  the  Su- 
preme Court  cannot  be  made  in  a  habeas 
corpus  case.  Ex  p.  Robinson,  71  Cal. 
608. 

1.  Absence  of  Children  in  Proceedings 
for  Their  Custody.  —  Where  the  petition 
alleges  that  the  rightful  custody  of 
certain  children  is  withheld  by  the  de- 
fendant from  petitioner,  and  the 
sheriff 'V return  on  the  writ  of  habeas 
corpus  shows  that  they  are  not  found. 


to  appear  in  the  interest  of  the  magis- 
trate who  did  the  committing,  and  in  a 
N'czo  York  case  the  court  emphatically 
refused  to  sanction  the  practice, 
saying:  "  So  that  we  have  the  spec- 
tacle exhibited  of  a  judicial  officer, 
who  ought  to  have  no  interest  in  the 
results  of  his  official  action,  and  whose 
whole  duty  is  comprised  in  an  inquiry 
into  the  truth  of  the  charge  against  the 
prisoner,  and  a  committal  thereon, 
actually  employing  counsel  to  appear 
in  the  highest  criminal  tribunal  of  the 
state,  to  enforce  the  continued  confine- 
ment of  the  prisoner  whose  case  he 
has  judicially  passed  upon;  and  that 
not  so  much  because  the  prisoner  is 
guilty  as  because  the  magistrate  is  in- 
terested in  the  question  of  law  mooted 
in  the  case.''  Matter  of  Wakker,  3 
Barb.  (N.  Y.)  162. 

Order  of  Argument  of  Counsel.  —  The 
practice  both  in  England  and  in  the 
United  States  is  that  the  counsel  for 
the  prisoner  is  first  heard  in  argument; 
then  the  opposing  counsel;  and  then 
the  counsel  for  the  prisoner  again,  re- 
plying generally.  Church  on  Habeas 
Corpus,  p.  187,  r/V/w'"-  Watson's  Case,  9 
Ad.  &  El.  731;  Wilson's  Case,  7  Q.  B. 
984,  53  E.  C.  L.  984;  Reg.  V.  Baines,  12 
Ad.  &  El.  210,  40  E.  C.  L.  48. 

As   to   appearance   of   prisoner,    see 


the  court  should  not,  in  their  absence,     supra,  XII.  12.  Production  of  Body 
entertain  objections  to  the  petition  or        2.  Matter  of  Hakewill,  22  Eng.  L.  & 
proceed  further  with  the  hearing  of  the     Eq.  395. 
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appear.*  But  the  counsel  for  the  state  has  no  authority  to  dis- 
pense with  the  presence  of  the  petitioner,  unless  he  waives  his 
right  to  be  present.* 

4.  Continuance  and  Postponement  of  Case.  — The  practice  govern- 
ing continuances  and  postponements  of  the  hearing  in  habeas 
corpus  cases  appears  to  be  similar  to  that  adopted  in  other  pro- 
ceedings, and  has  been  elsewhere  treated.' 

5.  Issues  of  Law  and  Fact.  —  Where  the  Betum  is  Not  Controverted  or 
denied,  the  issue  raised  is  one  of  law  simply,  which  must  be  tried 
upon  the  case  made,  and  no  facts  dehors  the  record  can  legally  be 
considered.* 

If  the  Averments  of  the  Return  axe  Controverted  or  traversed,  or  new 
facts  are  alleged  to  avoid  their  effect,  an  issue  of  facts  is  formed, 
and  upon  this  issue  a  trial  must  be  had,  the  facts  determined,  and 
the  law  applied.* 

6.  Hearing  on  Evidence  and  Testimony  —  a.  Prefatory  State- 
ment.—  We  have  seen  that  at  common  law  the  return  was  con- 
sidered conclusive  and  could  not  be  controverted,  but  by  the 
present  doctrine  this  is  not  so,  and  evidence  may  be  received  to 
contradict  it.*  But  it  must  be  remembered  that  there  is  a  con- 
flict of  doctrine  as  to  the  examinability  of  the  proceedings  of  a 
committing  magistrate,  or  the  evidence  taken  before  him,  in- 
quiry into  the  evidence  being  allowed  by  one  doctrine  and  pro- 
hibited by  the  other.  This  difference  should  be  borne  in  mind 
in  what  follows,  since  it  is  apprehended  that  the  following  of  the 
one  rule  or  the  other  will  affect  the  admissibility  of  evidence  or 
testimony  on  the  hearing.'' 

b.  In  General. —  In  general,  the  court  may  hear  testimony 
and  evidence  to  determine  whether  the  prisoner  should  be 
remanded,  held  to  bail,  or  discharged  from  custody.^ 

1.  Absent  Belator  Protected  by  Counsel,  opportunity  to  examine  into  the  case. 
—  The  validity  of  a  habeas  corpus  pro-  State  v.  Jones,  113  N.  Car.  669. 
ceeding  is  not  affected  by  the  absence  Power  Over  Prisoner  During  Continu- 
of  the  relator  where  he,  being  physi-  ance.  —  Whenever  there  is  an  adjourn- 
cally  unable  to  attend,  permits  his  ment  of  the  court  or  a  postponing  of 
counsel  to  present  his  case,  without  the  hearing,  the  prisoner  may  be  re- 
asserting his  right  to  be  present  at  the  manded  and  brought  up  again  without 
hearing,  and  the  counsel  endorse  upon  a  new  writ  of  habeas  corpus.  Cham- 
the   writ  an  agreement  that  the.  rela-  ber's  Case,  3  Cro.  Car.  133. 

tor  "  is  technically  in  court."      Ex  p.  4.  Camfield  v,  Patterson,  33  Ga.  561. 

Hamilton,  65  Miss.  99.  6.  Speer  w.  Davis,  38  Ind.  271;  Roth 

2.  State  V.  Jones,  32  S.  Car.  583.  v.  House  of  Refuge,  31  Md.  329;  Leary's 

3.  See  article  Continua.nces,  vol.  4,  Case,  6  Abb.  N.  Cas.  (U.  S.  Dist.  Ct.)43. 
p.  824.  See  also  infra,  XIV.  6.  h.  See  infra,  XIV.  6.  c.  Return  Traversed, 
Time  Allowed  for  Production  of  Testi-  a.nA  supra,  W\.  10.  Contradictinsr  Rfturn. 
many.  6.  See    supra,    XII.    ro.    Contradicting 

Continuance  for  Benefit  of  Solicitor.  —  Return.     See  also  Rust  ?'.  Vanvacter,  9 

If  it  appears  from  the  return  on  a  writ  W.  Va.  600;  Street  v.  State,  43  Miss,  i; 

of  habeas  corpus  that  the  petitioner  is  People  v.  Sheriff,  46  Barb.  (N.  Y.)  619. 

detained   on    a   criminal    charge,    the  7.  Sec  in f ra,  Y^IW.  "j.  Scope  of  Inquiry. 

court  may  continue  the   hearing  for  a  8,  Illinois.  —  Matter  of  Mclntyre,  lO 

reasonable  time  to  give  the  solicitor  an  111.  422. 
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c.  Return  Traversed.  —  Where  the  material  allegations  of 
the  return  are  controverted  by  a  proper  traverse,  an  issue  of  fact 
is  made  up  and  the  case  should  be  heard  on  the  evidence.* 

d.  To  Show  Want  of  Probable  Cause. —  Evidence  may  be 
received  to  show  want  of  probable  cause  to  hold  the  prisoner.* 

e.  To  Determine  Guilt  or  Innocence. —  Evidence  touch- 
ing the  prisoner's  guilt  will  sometimes  be  received.' 


Iowa.  —  Jackson  v.  Boyd,  53  Iowa 
536. 

And  the  waiver  of  preliminary  ex- 
amination before  the  committing 
magistrate  will  not  deprive  the  defend- 
ant of  the  right  to  introduce  testimony 
for  the  purpose  of  showing  that  he  is  not 
detained  upon  sufficient  evidence  to 
sustain  the  charge,  as  provided  by 
Code  Iowa,  §  3482.  Cowell  v.  Patter- 
son, 49  Iowa  514. 

Massachusetts  —  Evidence  Where  Party 
Is  Not  in  Custody.  —  But  where  it  ap- 
peared by  the  return  that  the  person 
called  for  in  the  writ  is  not  in  the  cus- 
tody of  the  respondent,  nor  within  his 
control  at  the  time  of  the  service,  the 
writ  is  without  efifect  and  the  court  will 
not  hear  evidence  of  the  facts  of  the 
case,  until  the  party  is  brought  before 
it.  Until  then  it  can  make  no  order  on 
the  subject.  Com.  v.  Chandler,  11 
Mass.  83. 

New  York—  Custody  of  Child.  —  By 
New  York  Act  of  1818  (Law's  of  1818,  p. 
298),  a  mother  who  has  sued  out  habeas 
corpus  to  obtain  from  the  father  cus- 
tody of  her  minor  child  may  make 
denials  to  material  facts  set  forth  in 
the  return  and  new  allegations  in  sup- 
port of  the  application.  These  must 
be  under  oath.  In  such  case  the 
father  will  also  be  allowed  to  give  fur- 
ther evidence  on  his  part.  People  v. 
Chegaray,  18  Wend.  (N.  Y.)  637. 

Pennsylvania  —  Evidence  as  to  yuris- 
diction.  —  Where  it  appears  upon 
habeas  corpus  that  the  relator  is  de- 
tained under  a  commitment  from  a 
justice,  the  court  will  examine  the 
proceedings  of  the  justice  to  determine 
whether  he  had  jurisdiction,  and  will 
hear  testimony  for  that  purpose. 
Com.  V.  Walker,  14  Pa.  Co.  Ct.  Rep. 
586. 

1.  People  V.  Protestant  Episcopal 
House  of  Mercy,  128  N.  Y.  180,  hold- 
ing, however,  that  such  was  the  case 
only  wjien  the  material  allegations 
were  traversed  (Code  Civ.  Pro.  N.  Y.), 
and  reversing  In  re  Simon  (Supreme 
Ct.),  13  N.  Y.  Supp.  399;  In  re  Danzi- 


ger  (Supreme  Ct.),  13  N.  Y.  Supp.  401. 
See  also  supra,  XIV.  5.  Issues  0/  Law 
and  Fact. 

Where  a  person  arrested  as  a  de- 
serter from  the  military  service  was 
brought  up  under  a  writ  of  habeas  cor- 
pus issued  by  this  court,  and  the  mili- 
tary authorities  made  return  that  he 
was  regularly  enlisted  into  the  military 
service  of  the  United  States,  which  re- 
turn the  petitioner  traversed,  and,  on 
the  traverse,  evidence  was  taken  as  to 
the  identity  of  the  petitioner  with  the 
person  enlisted,  it  was  held,  that,  on  the 
proofs,  the  petitioner  was  the  person 
enlisted,  and  that,  as  he  was  regularly 
enlisted,  he  must  be  remanded.  Mat- 
ter of  Hamilton,  i  Ben.  (U.  S.)  455. 

2.  See  People  v.  Richardson,  18 
How.  Pr.  (N.  Y.  Supreme  Ct.)  92. 
And  compare  People  v.  Stanley,  18 
How.  Pr.  (N.  Y.  Supreme  Ct.)  179. 

Under  §  672  of  the  Kansas  Code 
(Gen.  Stat.  1868,  763),  it  is  held  that 
when  a  writ  of  habeas  corpus  issues  on 
a  complaint  of  illegal  imprisonment 
for  want  of  probable  cause,  the  judge 
or  court  issuing  the  writ  may,  even  in 
cases  where  there  is  no  defect  in  the 
charge  or  process,  summon  the  prose- 
cuting witness,  investigate  the  crimi- 
nal charge,  and  discharge,  let  to  bail, 
or  recommit  the  prisoner  as  may  be 
just  and  legal.  This  section  gives  a 
party  committed  for  a  crime  by  an  ex- 
amining magistrate  an  appeal  from  his 
commitment  by  virtue  of  the  writ  of 
habeas  corpus.  Matter  of  Snyder's 
Petition,  17  Kan.  542. 

3.  Alabama — Mandamus  to  Compel 
Hearing  on  Evidence.  —  It  seems  to  be 
settled  by  the  decisions  in  Alabama 
that  if  a  prisoner  is  brought  in  person 
before  a  judicial  officer  on  habeas  cor- 
pus and  such  officer  refuses  to  hear  and 
decide  on  the  evidence  adduced  touch- 
ing the  relator's  guilt,  mandamus  will 
lie  to  compel  a  hearing.  Ex  /. 
Shaudies,  66  Ala.  134. 

A  prisoner  in  custody  on  a  warrant 
of  commitment  issued  after  preliminary 
examination    and     before    indictment 
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/.  To  Establish  Grade  of  Offense  for  Bail. —  Testimony 
will  be  received  on  habeas  corpus  to  let  to  bail  to  establish  the 
grade  of  the  offense,  or  to  determine  whether  the  proof  is  evident 
or  the  presumption  great  that  the  prisoner  is  guilty  as  charged.* 

g.  Burden  of  Proof. —  The  burden  of  proving  the  allega- 
tions of  the  petition  is  on  the  petitioner.* 


found,  when  brought  up  on  habeas  cor- 
pus may  claim,  as  a  matter  of  right, 
that  the  judge  shall  hear  and  pass  on 
all  legal  evidence  which  he  offers, 
touching  the  question  of  his  guilt,  and 
mandamus  lies  to  compel  the  officer  to 
do  so.     Ex  p.  Mahone,  30  Ala.  49. 

Collecting  Testimony  and  Examining 
Witnesses.  —  On  habeas  corpus  on  a 
commitment,  before  indictment  tound, 
the  court  should  be  careful  to  see  that 
the  proper  legal  steps  are  taken  to  get 
all  the  evidence  on  the  question  of  the 
prisoner's  guilt.  And  if  the  latter  had 
been  committed,  after  a  prior  investi- 
gation by  an  officer  authorized  by  law 
to  make  it,  the  prisoner  ought  not  to  be 
discharged  without  all  the  witnesses 
that  had  been  previously  examined 
against  him,  if  still  living  and  attain- 
able, being  produced  and  examined. 
In  the  absence  of  any  material  witness 
who  previously  testified  in  the  exami- 
nation against  him,  the  question  for 
consideration  should  relate  only  to  the 
amount  of  bail,  if  the  case  be  bailable, 
and  if  it  be  not,  the  prisoner  should  be 
remanded  by  the  judge  into  custody  to 
be  safely  kept  until  discharged  by  due 
course  of  law.  Ex  p.  Champion,  52 
Ala.  311. 

1.  Mississippi.  —  In  Mississippi  testi- 
mony aliunde  the  indictment  will  be 
received  to  establish  the  grade  of  the 
offense  and  in  this  way  to  determine 
whether  or  not  the  party  is  entitled  to 
bail  on  habeas  corpus.  Ex  p.  '^x2Ly,  30 
Miss.  673;  Street  v.  State,  43  Miss.  i. 

Florida.  —  Where  a  party  is  indicted 
for  murder  or  other  capital  offense,  he 
is  entitled  upon  habeas  corpus  to  pro- 
duce such  evidence  as  may  operate  to 
convince  the  court  that  the  offense  is 
of  such  a  grade,  or  there  are  such  strong 
doubts  in  the  case,  that  a  jury  should 
not,  upon  the  case  as  presented,  con- 
vict of  a  capital  offense  for  the  purpose 
of  being  discharged  on  bail.  Finch  v. 
State,  15  Fla.  633. 

A  person  accused  of  a  capital  crime, 
and  held  under  a  mittimus  issued  by  a 
magistrate  to  await  the  action  of  the 
grand  jury,  is  entitled  upon  habeas  cor- 


pus to  introduce  evidence  and  show  the 
real  character  or  circumstances  of  the 
alleged  offense,  and  should  be  ad- 
mitted to  bail  unless  "  the  proof  is  evi- 
dent or  the  presumption  great  "  that 
he  is  guilty  of  a  capital  offense.  This 
right  on  habeas  corpus  is  not  lost  or  sur- 
rendered by  the  accused  having  waived 
a  preliminary  examination  before  the 
magistrate,  and  the  omission  of  the 
magistrate  to  make  the  examination  on 
account  of  such  waiver.  Benjamin  v. 
State,  25  Fla.  675. 

2.  Ex  p.  Richards,  102  Ind.  260; 
i?jr/.  Heffren,  27  Ind.  87;  Ex  p.  Jones. 
55    Ind.  176;  Ex  p.    Kendall,  100  Ind. 

599- 

Where,  upon  the  return  of  a  sheriff 
to  a  writ  of  habeas  corpus,  it  appeared 
that  the  petitioners  were  in  custody  on 
a  mittimus,  regular  in  every  way,  from 
a  justice  of  the  peace  for  failure  to 
give  bond  for  their  appearance  at  the 
next  term  of  the  Superior  Court  to  an- 
swer a  criminal  charge  of  which  the 
court  had  jurisdiction,  the  detention, 
nothing  else  appearing,  was  clearly 
legal,  and  the  burden  was  upon  the 
petitioner  to  show  wherein  it  was 
illegal,  and  not  upon  the  state  to  show 
that  they  were  lawfully  in  custody. 
State  V.  Jones,  113  N.  Car.  66g. 

On  the  hearing  of  an  application  for 
habeas  corpus  for  discharge  or  bail  of  a 
person  held  under  an  indictment  for 
murder,  the  circuit  judge  refused  to 
compel  evidence  on  the  part  of  -the 
state  tending  to  show  whether  the  in- 
dictment was  found  on  a  statement  of 
facts  constituting  murder  in  the  first  or 
second  degree.  The  judge  decided 
that  the  indictment  was  all  the  evi- 
dence the  state  was  bound  to  produce, 
and  that  under  this  the  prisoner  was 
presumed  to  be  guilty  of  murder  in  the 
first  degree  —  to  rebut  which  he  must 
take  the  initiative  and  overcome  this 
presumption  by  competent  evidence. 
Application  for  mandamus  was  made 
to  compel  the  judge  to  have  the  state's 
evidence  adduced,  but  the  court  above 
decided  that  the  court  below  had  not 
erred  and  declined   to  grant  either  a 
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h.  Time  Allowed  for  Production  of  Testimony.— Where 
a  party  is  surprised  by  the  case  proved,  or  where  there  is  reason 
to  believe  that  witnesses  have  given  incorrect  testimony  and  the 
like,  time  should  be  allowed  to  prepare  and  produce  new  testi- 
mony to  meet  the  case.* 

7.  Scope  of  Inquiry  — rt.  COMMITMENTS  BEFORE  INDICTMENT  — 
(i)  Doctrine  Limiting  Inquiry  to  Jurisdiction. —  By  the  weight  of 
authority,  in  determining  upon  habeas  corpus  the  legality  of  a 
detention  under  a  commitment  before  an  indictment  is  found, 
the  inquiry  is  limited  to  the  question  of  jurisdiction  and  does  not 
extend  to  any  alleged  errors  or  irregularities.*     For  it  is  con 


mandamus  or  an  appellate  habeas  cor- 
pus.    Ex  p.  Rhear,  77  Ala.  92. 

1.  State  V.  Lyon,  i  N.  J.  L.  462; 
Hamilton  v.  Flowers,  57  Miss.  14. 

But  at  the  same  time  due  care  should 
be  taken  to  provide  against  the  dangers 
of  such  a  practice.  State  v.  Lyon,  i  N. 
J.  L.  462. 

Omission  of  Proof  of  Material  Fact.  —  If 
upon  the  hearing  of  a  writ  of  habeas 
corpus  it  is  apparent  that  proof  of  an 
existing  fact  essential  to  a  correct  de- 
termination of  the  controversy  has  been 
omitted,  and  that  such  proof  can  be 
readily  obtained,  and  the  condition  of 
the  proceeding  is  such  that,  without 
injury  to  the  opposite  party,  the  same 
may  be  done,  the  court  should  delay  the 
final  hearing  of  the  writ  for  a  reason- 
able time,  that  proof  of  such  material 
fact  may  be  supplied.  State  v.  Reuff, 
29  W.  Va.  751.  See  also  supra,  XIV. 
4.    Continuance  atid Postponement  of  Case. 

2.  Arkansas. — Exp.  Perdue,  58  Ark. 
285. 

Georgia.  —  State  v.  Asselin,  T.  U.  P. 
Charlt.  (Ga.)  184. 

Indiana.  —  Turner  v.  Conkey,  132 
Ind.  248,  overruling  Smelzer  v.  Lock- 
hart,  97  Ind.  315. 

Nebraska. — In  re  Balcom,  12  Neb. 
316. 

New  Mexico.  —  In  re  Peraltareavis, 
(N.  Mex.  1895)  41  Pac.  Rep.  538. 

N^e%v  York.  —  Matter  of  Prime,  i 
Barb.  (N.  Y.)  340. 

Oregon.  —  Merriman  v.  Morgan,  7 
Oregon  69. 

Pennsylvania.  —  Com.  v.  Carlisle, 
Bright  (Pa.)  36. 

Wisconsin.  —  In  re  Eldred,  46  Wis. 
530. 

Commitment  to  Beform  School. —  Under 
the  statu^  which  requires  courts  sen- 
tencing offenders  to  the  state  reform 
school  to  certify  to  the  keeper  thereof 
the  age    of    the  person   sentenced,    as 


nearly  as  can  be  ascertained  by  testi- 
mony, the  court,  having  certified  the 
age  of  a  convict  to  be  under  sixteen 
years,  must  be  conclusively  presumed, 
so  far  as  collateral  inquiries  are  con- 
cerned, to  have  performed  its  duly; 
and  the  Supreme  Court  can  neither 
inquire,  on  habeas  corpus,  whether 
other  than  legal  evidence  was  admitted 
on  this  question,  nor  assume  that  it 
was  admitted.  Matter  of  Mason,  8 
Mich.  70. 

Commitment  to  House  of  Befage.  — 
Upon  habeas  corpus  to  inquire  into  the 
detention  of  a  person  committed  to  the 
house  of  refuge,  the  court  will  not  go 
behind  the  statement  as  to  age  con- 
tained in  the  commitment  and  receive 
evidence  that  he  is  older  than  statutory 
limit.  That  question  can  be  raised 
only  on  certiorari.  People  v.  House  of 
Refuge,  8  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
preme Ct.)  112. 

Commitment  on  Civil  Process.  —  Upon 
habeas  corpus  to  inquire  into  the  deten- 
tion of  a  defendant  arrested  on  civil 
process,  the  judge  may  examine  into 
the  legality  of  the  warrant  in  question 
and  the  arrest  or  detention  under  it, 
and  may  discharge  the  prisoner  if  the 
case  is  one  in  which  the  process  issued 
would  not  be  allowed  by  law  —  e.  g., 
if  the  prisoner  was  arrested  in  viola- 
tion  of  his  privilege.  Squires's  Case, 
12  Abb.  Pr.  (N.  Y.  Super.  Ct.)  38. 

Extradition  Proceeding^.  —  The  ques- 
tion of  the  identity  of  the  prisoner  with 
the  party  described  in  the  mandate  is 
always  open  to  inquiry  in  requisition 
cases.  Leary's  Case,  6  Abb.  N.  Cas. 
(U.  S.  Dist.  Ct.)  43. 

Under  the  Pa.  Act  of  May  24,  1878 
(Brightly's  Purdon's  Dig.  943),  relating 
to  fugitives  from  justice,  the  only  in- 
quiry is  as  to  the  identity  of  the  pris- 
oner. But  if  he  takes  out  a  writ  of  ha- 
beas corpus  he  is  before  the  court  with 
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sidered  that  if  the  magistrate  has  jurisdiction  to  issue  the  process 
of  commitment,  there  should  be  no  examination  into  the  manner 
of  its  exercise  in  this  proceeding.* 

(2)  Doctrine  Extending  Inquiry  to  Proceedings  and  Evidence  — 


a  full  right  to  have  it  pass  upon  the 
legality  of  the  arrest  and  holding,  as 
though  the  Pa.  Act  of  May  24,  1878, 
had  no  existence.  Com.  v.  McCandless, 
7  Pa.  Co.  Ct.  Rep.  51. 

The  governor  of  the  state  issuing  the 
requisition  for  the  fugitive  is  the  only 
proper  judge  of  the  authenticity  of  the 
affidavit,  and  the  judge  on  habeas  cor- 
pus cannot  go  behind  his  action  to  in- 
quire whether  the  affidavit  was  a 
forgery.  Ex  p.  Manchester,  5  Cal. 
237.  See  on  this  subject  article  Ex- 
tradition, vol.  8,  p.  798. 

Custody  of  Child.  —  Upon  the  hearing 
of  a  writ  of  habeas  corpus  sued  out  by 
a  mother,  after  the  death  of  her  hus- 
band, to  obtain  the  custody  of  their 
minor  child,  where  it  appears  from  the 
return  to  the  writ  that  the  mother, 
shortly  before,  had  been  insane,  it  is 
proper  for  the  court  or  judge  before 
whom  the  writ  is  pending  to  cause 
such  further  inquiry  to  be  made  as 
will  enable  the  court  to  determine 
whether  she  is  fit  to  be  intrusted  with 
the  custody  of  her  child.  State  v. 
Reuflf.  29  W.  Va.  751. 

1.  No  Examination  as  to  Merits.  —  The 
Habeas  Corpus  Act  of  Pennsylvania 
contemplates  only  an  examination  of 
the  legal  regularity  of  the  relator's  com- 
mitment, and  not  of  the  merits  of  the 
case.  Schofield  v.  Root,  12  Phila. 
(Pa.)  333. 

And  where  a  warrant  was  issued  by 
a  judge  of  the  Court  of  Common  Pleas 
requiring  the  sheriff  to  take  the  person 
back  to  the  county  where  the  felony 
was  alleged  to  have  been  committed, 
it  was  held,  on  application  for  a  habeas 
corpus  before  the  same  judge,  that  he 
has  no  power  to  inquire  into  the  merits 
or  facts  of  the  charge  alleged;  all  he  is 
to  be  satisfied  of  is  that  the  prisoner  is 
the  identical  person,  and  that  the  proc- 
ess by  which  the  return  is  sought  is 
regular.  Com.  v.  Taylor,  11  Phila. 
(Pa.)  386. 

Ho  Ezanination  as  to  Errors  —  Gener- 
ally. —  Where  one  found  guilty  before 
a  justice  of  disorderly  and  unlawful 
acts  was  ordered  to  become  bound 
with  sufficient  surety  to  appear  and 
answer  the  charge  before  the  superior 
court,  and  in  the  meantime  to  be  bound 


to  keep  the  peace,  and  to  be  committed 
until  these  orders  could  be  complied 
with,  it  was  held  that  the  irregularities 
or  errors  of  the  justice,  or  questions  as 
to  the  sufficiency  of  the  evidence  before 
him,  could  not  be  reviewed  on  habeas 
corpus.     In  re  Bion,  59  Conn.  372. 

A  prisoner  under  indictment  for 
manslaughter  was  put  on  trial,  and  it 
appearing  from  the  evidence  that  he 
was  guilty  of  a  higher  crime,  the  jury 
was  discharged,  and  the  court  made 
an  order  that  the  prisoner  be  com- 
mitted to  answer  any  indictment  which 
might  be  found  against  him.  On 
habeas  corpus  it  was  held  that  whether 
the  order  was  irregularly  entered  or 
was  erroneous  were  questions  that  the 
court  would  not  consider.  Ex  p.  Gran- 
ice,  51  Cal.  375. 

Waiver  of  Preliminary  Examitiation. 
—  The  prisoner's  waiver  of  a  prelimi- 
nary examination,  though  it  be  irregu- 
lar and  erroneous,  is  no  ground  for 
his  discharge  on  habeas  corpus.  Ex 
p.  Ah  Bau,  10  Nev.  264. 

And  a  defendant  charged  with  mur- 
der in  the  first  degree,  who  waives  his 
preliminary  examination,  waives  not 
only  his  right  to  be  let  to  bail,  but  also 
his  right  to  have  the  facts  and  circum- 
stances of  the  alleged  offense  examined 
into  on  habeas  corpus.  An  exception, 
however,  to  this  rule  obtains  where  the 
prisoner  nas  reasonable  ground  to  sup- 
pose that  he  will  be  lynched  unless  he 
waives  the  preliminary  examination, 
in  which  case  he  may  have  the  charges 
against  him  investigated  and  the  de- 
gree of  the  offense  gone  into  on  habeas 
corpus.  Matter  of  Malison's  Petition, 
36  Kan.  725. 

Examination  Where  Court  Has  a  Session 
and  No  Indictment  has  been  Found.  — 
When  one  who  has  been  committed  to 
jail  by  a  justice  of  the  peace  on  a  crimi- 
nal charge  seeks  to  be  discharged  from 
custody  by  a  habeas  corpus  proceeding 
on  the  ground  that  since  his  commit- 
ment a  regular  term  of  the  Circuit  Court 
having  jurisdiction  of  his  case  has 
been  held  and  no  indictment  has  been 
found  against  him,  he  must  show  in 
addition  that  the  charge  against  him 
was  fully  investigated  by  the  grand 
jury.     Ex  p.  Jefferson,  62  Miss.  223. 
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Proceedings. —  But  according  to  the  doctrine  laid  down  in  another 
line  of  cases,  and  sometimes  sanctioned  by  statutory  enactment, 
the  proceedings  of  the  magistrate  may  be  reviewed.* 

Evidence. — And  the  evidence  taken  before  the  magistrate  may  be 
looked  into  and  examined,  or  additional  testimony  received,  in 
order  to  determine  the  sufficiency,  legality,  or  regularity  of 
the  commitment.* 


1.  Gerdemann  v.  Com.,  ii  Phila. 
(Pa  )  374. 

Where,  on  the  return  to  a  writ  of 
habeas  corpus,  it  appears  that  the  pris- 
oner was  detained  by  virtue  of  a  war- 
rant issued  by  a  police  justice  upon 
complaint  on  oath,  the  officer  before 
whom  the  habeas  corpus  is  pending  has 
a  right  to  go  behind  the  warrant  and 
inquire,  from  facts  set  out  in  the  return, 
into  the  legality  of  the  imprisonment. 
Final  process,  such  as  judgments,  de- 
crees, and  convictions,  cannot  be  in- 
quired into  collaterally,  but  so  far  as 
relates  to  writs,  warrants,  or  other  proc- 
ess before  final  judgment,  the  rule 
above  announced  is  undoubtedly  cor- 
rect. People  V.  Tompkins,  i  Park.  Cr. 
Rep.  (N.  Y.  Supremfe  Ct.)  224,  disap- 
proving 3  Hill  (N.  Y.)  659,  note  30. 

On  the  hearing  of  a  habeas  corpus, 
the  court  is  not  confined  to  the  suffi- 
ciency of  the  cause  of  detainer,  as  set 
forth  in  the  commitment,  but  may  look 
into  all  the  facts  adduced  by  the  com- 
monwealth in  support  of  such  commit- 
ment, and  a  hearing  may  be  had  on  the 
merits.     Com.  v.  Crans,  3  Pa.  L.  J.  442. 

2.  Nebraska.  —  Exp.  Parker,  11  Neb. 

3Q9- 

Pennsylvania,  —  Gerdemann  v.  Com., 
II  Phila.  (Pa.)  374. 

Wyoming.  —  Ex  p.  Brenner,  3  Wyo- 
ming 412. 

Alabama.  —  A  prisoner  in  custody 
under  a  warrant  of  commitment  from 
a  magistrate,  before  indictment  found, 
has  a  right,  when  brought  on  habeas 
corpus  before  a  proper  officer,  to  de- 
mand that  such  officer  shall  hear  and 
decide  on  all  the  evidence  adduced 
touching  his  guilt.  And  if  the  officer 
improperly  refuses  to  hear  and  decide 
on  such  evidence,  mandamus  lies  to 
compel  a  hearing.  Ex  p.  Mahone,  30 
Ala.  49;  Ex  p.  Champion,  52  Ala. 
311- 

Minnesota^-—  The  evidence  upon 
which  a  prRoner  is  bound  over  and 
committed  by  a  justice  of  the  peace 
may  be  examined  by  the  court  or 
officer    before    which    or   whom    such 


prisoner  is  brought  up  on  habeas  cor- 
pus, for  the  purpose,  first,  of  deter- 
mining whether  it  fairly  and  reason- 
ably tends  to  show  the  commission  of 
the  offense  charged;  second,  whether 
it  fairly  and  reasonably  tends  to  make 
out  probable  cause  for  charging  the 
prisoner  with  its  commission.  But  the 
judgment  of  the  committing  magistrate 
should  not  be  rejudged  by  an  inquiry 
into  the  weight  of  the  evidence,  further 
than  is  necessary  to  determine  these 
two  propositions.  In  r^Snell,  31  Minn, 
no. 

Nevada.  —  The  testimony  given  be- 
fore a  committing  magistrate  may  be 
examined  on  habeas  corpus,  but  the 
court  cannot  go  into  the  question  of 
the  credibility  of  witnesses.  The 
power  of  the  court  in  reviewing  the 
action  of  the  magistrate  extends  no  fur- 
ther than  to  determine  the  question: 
Was  the  testimony,  assuming  its  truth, 
sufficient  in  law  to  warrant  the  finding  ? 
-£■;«:/.  Willoughby,  14  Nev.  451. 

New  York.  —  Section  58  of  the 
Habeas  Corpus  Act  contemplated  an 
examination  of  the  evidence  returned 
by  the  committing  magistrate  or  of  the 
evidence  offered  on  the  hearing,  and 
allowed  such  additional  evidence  to  be 
received.  People  v.  Rickardson,  18 
How.  Pr.  (N.  Y.  Supreme  Ct.)  92. 

People  V.  Stanley,  18  How.  Pr.  (N. 
Y.  Supreme  Ct.)  179,  appears  to  be 
somewhat  in  conflict  with  these  views, 
for  while  it  holds  that  the  testimony 
taken  before  the  magistrate  may  be  ex- 
amined, yet  if  upon  that  testimony  there 
is  want  of  probable  cause  to  hold  the 
party,  he  should  be  discharged,  and 
that  additional  evidence  is  not  receiv- 
able on  the  hearing. 

But  it  is  held  that  on  a  commitment 
before  indictment  the  whole  question  of 
guilt  or  innocence  is  open  for  examina- 
tion, and  the  inquiry  is  not  necessarily 
confined  to  an  examination  of  the  origi- 
nal depositions.  In  such  cases,  under 
N.  Y.  Rev.  Stat.,  the  proceedings  on  a 
habeas  corpus  are  in  the  nature  of  an 
appeal.     People  v.  Martin,  i  Park.  Cr. 
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b.  Commitments  after  Indictment — Limited  to  Juris- 
diction—  However  the  authorities  may  differ  with  respect  to 
the  scope  of  inquiry  on  this  writ  in  cases  of  commitment  before 
indictment,  they  are  agreed  that  after  an  indictment  has  been 
found,  the  jurisdiction  of  the  court  or  judge  is  the  only  proper 
subject  of  inquiry,  and  no  examination  will  be  held  as  to  the  pro- 
ceedings of  the  magistrate  or  as  to  his  error  or  irregularities.* 


Rep.  (N.  Y.  Supreme  Ct.)  189,  disap- 
proving 3  Hill  (N.  Y.)  659,  note  30. 

A  commitment  should  show  on  its 
face  that  the  justice  had  determined 
that  there  was  probable  cause  to  be- 
lieve the  prisoner  guilty  of  the  offense 
charged,  and  in  the  absence  of  such 
showing  the  court,  on  habeas  corpus, 
should  look  into  the  testimony  to  see 
whether  in  fact  there  was  such  prob- 
able cause.  People  v,  Rhoner,  4  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  166. 

Under  Code  of  Criminal  Procedure, 
§  208,  the  court,  on  habeas  corpus,  can 
go  behind  the  commitment  and  ascer- 
tain whether  there  was  any  evidence 
before  the  committing  magistrate  con- 
necting the  defendant  with  the  crime, 
but  it  cannot  weigh  the  evidence  pro 
and  con  to  determine  the  prisoner's 
guilt.  Matter  of  Henry,  13  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  734. 

Evidence  Failing  to  Show  Venire.  —  On 
habeas  corpus,  where  the  evidence  cer- 
tified by  the  committing  magistrate 
fails  to  show  the  venire,  the  commit- 
ment is  fatally  defective;  and  where 
the  application  is  to  the  Supreme  Court, 
and  the  expense  of  supplying  such  evi- 
dence therein  would  be  burdensome  to 
the  parties,  the  prisoner  will  be  dis- 
charged. JF.x  p.  Brenner,  3  Wyoming 
412. 

Agreement  by  Prisoner  and  Sheriff  as  to 
Evidence.  —  Where  a  prisoner  is  held  to 
answer  to  the  grand  jury,  and  he 
claims  that  the  evidence  on  which  he 
was  committed  is  insufficient  in  law, 
and  on  such  ground  sues  out  a  writ  of 
habeas  corpus,  it  is  not  competent  for 
him  and  the  sheriff  to  agree,  in  the  peti- 
tion and  answer,  as  to  what  the  evi- 
dence before  the  magistrate  showed, 
without  any  other  introduction  of  evi- 
dence before  the  habeas  corpus  court. 
Such  a  method  of  obtaining  a  dis- 
charge, if  sanctioned,  would  become  a 
favorite  method  of  every  person  held 
to  answer  a  charge  of  crime.  The  per- 
son restrained  would  make  up  his  own 
statement  as  to  what  the  evidence 
showed,  and  if  he  could  get  the  sheriff 


to  admit  that  the  statement  was  sub- 
stantially correct,  and  that  it  was  by 
reason  of  such  evidence  that  he  re- 
strained the  applicant,  the  question  as  to 
the  sufficiency  of  this  evidence  would 
be  made  to  depend  upon  the  construc- 
tion of  it  by  the  applicant  instead  of  by 
the  judge.  The  sheriff  does  not  hold 
the  prisoner  by  reason  of  this  evidence 
but  by  order  of  court.  State  v.  Sheriff, 
65  Iowa  382. 

1.  Inqtiiry  behind  Process  to  Show 
Jurisdictional  Defects,  —  Under  the  writ 
of  habeas  corpus  one  imprisoned  may 
go  behind  the  process  and  show  that 
it  is  without  jurisdiction;  and  thus 
where  the  return  states  that  the  pris- 
oner is  held  by  virtue  of  a  warrant  of 
commitment  under  an  indictment,  a 
traverse  that  the  indictment  is  void  be- 
cause founded  on  no  legal  evidence  is 
good.'  Matter  of  Klein,  17  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  107. 

Inquiry  as  to  Organization  and  Creation 
of  Court.  —  Where  one  is  held  under  a 
capias  issued  by  the  county  court  on  an 
information,  the  constitutionality  or 
legality  of  the  creation  and  organization 
of  that  court  is  a  proper  subject  of  in- 
quiry on  habeas  corpus.  Ex  p.  Pitts,  35 
Fla.  149. 

Inquiry  as  to  Proceedings  and  Errors  — 
Florida.  —  Whether  the  amount  of  bail 
required  of  persons  held  for  trial  under 
an  indictment  is  excessive  will  not  be 
inquired  into  on  habeas  corpus  where 
no  complaint  is  made  of  it  in  the  peti- 
tion and  no  evidence  is  adduced. 
Ex  p.  Warris,  28  Fla.  371. 

Kansas.  —  By  statute  in  Kansas 
(Code,  §  671),  no  court  or  judge  shall 
inquire  into  the  legality  of  any  war- 
rant or  commitment  issued  from  any 
court  of  competent  jurisdiction,  upon 
an  indictment  or  information,  before 
final  trial  and  judgment.  This  forbids 
inquiry  into  alleged  errors  or  irregu- 
larities.    Ex  p.  Phillips,  7  Kan.  48. 

New  Jersey.  —  The  Habeas  Corpus 
Act,  New  Jersey,  §  25,  does  not  author- 
ize the  court  or  justice  before  whom  a 
writ  of  habeas  corpus  is  returned,  show- 
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The  Merits  of  the  Detention  do  not  constitute  the  point  to  be  decided.* 

The  Question  of  a  Prisoner's  Guilt  or  Innocence  of  a  crime  for  which  he  is 
indicted  can  in  no  case  be  decided  on  an  application  for  discharge.* 

Matters  Affecting  the  Grand  Jury  which  found  the  indictment  will  not 
be  considered.'** 

The  Sufficiency  of  the  Indictment  is  not  open  to  review.* 


ing  that  the  prisoner  is  detained  by  vir- 
tue of  a  legal  capias  ad  respondendum, 
to  examine  into  and  decide  upon  the 
sufficiency  in  facts  of  the  proofs  upon 
which  the  order  for  the  capias  is 
founded.  Selz  v.  Presburger,  49  N.  J. 
L.  396. 

Vermont.  —  Stat.  Vt.  1852,  §  22,  pro- 
vides that  a  person  arrested  under 
this  act  for  intoxication  shall  be 
brought  before  a  justice,  and  disclose  on 
oath  both  the  place  where  and  the  per- 
son from  whom  the  liquor  was  obtained, 
and  if  the  prisoner  refuse  or  neglect  so 
to  disclose,  the  justice  may  commit 
him  to  the  common  jail  till  he  shall  so 
disclose  these  facts.  It  was  held  that 
a  person  so  committed  under  this  act 
could  not  be  discharged  on  habeas  cor- 
pus for  errors  in  the  investigation,  and 
that  the  court  would  not  re-examine 
the  proceedings  of  the  magistrate. 
In  re  Powers,  25  Vt.  261. 

1.  Wright  V.  State,  5  Ind.  290. 

And  though  the  Supreme  Court  of 
Pennsylvania  is  bound  to  issue  the 
writ,  yet,  if  the  commitment  be  unex- 
ceptionable in  the  frame  of  it,  it  is  con- 
sidered that  the  court  is  bound  to  look 
no  further.  Ex  p.  Walton,  2  Whart. 
(Pa.)  501. 

Distinction  between  Indictment  and  In- 
formation. —  A  distinction  has  been 
made  between  commitments  under  in- 
dictments and  those  under  informa- 
tions, and  it  was  held  to  be  the  dutjf  of 
the  court  granting  habeas  corpus  to  one 
committed  on  a  criminal  charge  to  in- 
quire into  the  question  of  reasonable  or 
probable  cause,  notwithstanding  the 
filing  of  an  information  against  him. 
Such  a  case  is  materially  different  from 
one  in  which  an  indictment  has  been 
found  by  a  grand  jury,  which  acts  as  a 
judicial  body.  The  district  attorney, 
in  filing  an  information,  acts  as  a  mere 
ministerial  officer,  and  has  no  judicial 
power  to  inquire  into  the  question  of 
probable  cause.  It  is  his  duty  to  file 
an  information  for  the  offense  indicated 
by  the  committing  magistrate  within 
the  time  limited  after  the  commitment; 
and  the  issuance  of  a  writ  of  habeas  cor- 


pus neither  stays  nor  extends  the  time 
for  performance  of  that  duty,  nor  does 
its  performance  interfere  with  the 
jurisdiction  or  powers  of  the  court 
under  the  writ.  Ex  p.  Sternes,  82  Cal. 
245. 

2.  People  V.  Rulloff,  5  Park.  Cr.  Rep, 
(N.  Y.  Supreme  Ct.)  77;  Farmer  v. 
Sheriff,  92  Ind.  444. 

The  fact  that  a  jury  has  found  a  bill 
for  a  capital  offense  is  of  itself  a  suffi- 
cient presumption  of  guilt  to  preclude 
any  inquiry  into  the  merits  of  the  pris- 
oner's case  by  a  habeas  corpus  or  upon 
an  application  to  be  bailed.  State  v. 
Criminal  Sheriff,  35  La.  Ann   605. 

Mississippi  —  Habeas  Corpus  for  Bail. 
—  In  Mississippi,  on  habeas  corpus  to 
let  to  bail  one  held  under  an  indict- 
ment for  murder,  though  no  inquiry 
will  be  made  into  the  guilt  or  inno- 
cence of  the  accused,  yet  the  evidence 
adduced  will  be  examined  and  testi- 
mony received  in  order  to  determine  if 
the  proof  was  evident  or  the  presump- 
tion great  to  warrant  the  holding,  and 
if  it  was  not  bail  will  be  granted. 
Ex  p.  Wray,  30  Miss.  673;  Street  v.. 
State,  43  Miss.  i. 

3.  Defects  or  irregularities  in  the 
selection  of  the  list  of  registered  voters 
from  which  grand  jurors  are  drawn,  or 
in  drawing  grand  jurors,  cannot  be  in- 
quired into  on  this  writ.  Ex  p.  Warris, 
28  Fla.  371. 

And  the  fact  that  the  grand  jury 
that  found  the  indictment  was  illegal 
will  not  be  considered  on  the  hearing 
of  habeas  corpus.  Ex  p.  Springer,  i 
Utah  214. 

4.  Where  an  indictment  under  which 
a  party  is  held  for  trial  charges  an 
offense  sufficiently  to  give  the  trial 
court  jurisdiction,  no  inquiry  will  be 
made  on  habeas  corpus  as  to  whether 
the  indictment  sufficiently  charges  the 
offense  so  as  to  stand  the  test  of  a  de- 
murrer or  motion  to  quash.  Ex  p. 
Prince,  27  Fla.  196. 

Formal  defects  in  the  indictment 
will  not  be  reviewed.  Ex  p.  Whitaker, 
43  Ala.  323;  In  re  Kowalsky,  73  Cal. 
120. 
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c.  Judgments  and  Orders  of  Competent  Court — (i)  Jur- 
isdiction Generally. —  The  jurisdiction  of  a  court  or  judge  to 
render  a  particular  judgment  or  sentence  by  which  a  person  is 
imprisoned  is  always  a  proper  subject  of  inquiry  on  habeas  corpus.* 

(2)  Matters  Affecting  Jurisdiction  —  (a)  Generally. —  And  for  this 
purpose  questions  and  circumstances  affecting  the  jurisdiction 
may  be  examined.* 

(b)  As  to  Indictment. —  Thus  the  inquiry  may  extend  to  the  question 
whether  an  indictment  charges  any  offense  known  to  law,  for  this 
goes  to  the  jurisdiction.' 

(c)  As  to  Constitutionality  of  Law. — And  SO  the  doctrine  now  generally 
obtains,  on  the  same  principle,  that  the  constitutionality  of  a  law 


1.  People  V.  Warden,  7  Crim.  L, 
Mag.  535;  State  v.  Sheriff,  55  Minn. 
467;  Merriman  v.  Morgan,  7  Oregon 
69;  Ex  p.  Page,  49  Mo.  291 ;  Ex  p. 
Goodin,  67  Mo.  637;  Ex  p.  Martini,  23 
Fla.  343;  Darrah  v.  Westerlage,  44 
Tex.  388;  In  re  Falvey,  7  Wis.  630, 
citing  a^ndi  following  In  re  Booth,  3  Wis. 
I;  Matter  of  Blair's  Petition,  4  Wis. 
522. 

Jurisdiction  of  the  person  of  the  pris- 
oner and  of  the  subject-matter  is  not 
alone  conclusive,  but  the  jurisdiction 
of  the  court  to  render  the  particular 
judgment  is  a  proper  subject  of  in- 
quiry; and  while  the  court  or  officer 
cannot,  upon  return  to  the  writ,  go  be- 
hind the  judgment  and  inquire  into 
alleged  errors  and  irregularities  pre- 
ceding it,  the  question  is  presented 
and  must  be  determined  whether,  upon 
the  whole  record,  the  judgment  was 
warranted  by  law,  and  was  within  the 
jurisdiction  of  the  court.  People  v. 
Liscomb,  60  N.  Y.  559. 

Lack  of  Jurisdiction  Shown  by  Proof 
Aliunde.  —  A  prisoner  has  a  right  on 
habeas  corpus  to  show  by  proof  aliunde 
the  return  and  commitment  that  the 
court  or  magistrate  acting  as  a  court 
who  tried  and  sentenced  him  had  no 
jurisdiction.  Matter  of  Divine,  21 
How.  Pr.  (N.  Y.  Supreme  Ct.)  80. 

Prima  Facie  Jurisdiction — Burden  of  Dis- 
proving.—  In  an  application  for  a  writ 
of  habeas  corpus  based  on  the  alleged 
want  of  jurisdiction  of  a  court  to  take 
cognizance  of  a  charge  of  grand  lar- 
ceny, the  affidavit  charging  that  the 
crime  was  committed  within  the  juris- 
diction of  the  court  and  the  fact  that 
alleged  stolen  goods  were  found  in  the 
possession  of  the  accused  will  be  con- 
sidered as  shovfing  prima /aeie  juris- 
diction in  the  court,  thus  throwing  the 


burden  of  proving  the  contrary  on  the 
relator.  State  v.  Criminal  Sheriff,  37 
La.  Ann.  617. 

Inquiry  into  Validity  of  Commitment.  — 
Where  a  prisoner  has  been  committed 
by  a  court  having  absolutely  no  juris- 
diction, the  validity  of  the  commitment 
may  be  inquired  into  on  habeas  corpus. 
Exp.  Snyder,  64  Mo.  58. 

2.  Whether  or  not  a  prisoner  has  a 
right  to  waive  a  trial  by  jury  is  a  mat- 
ter which  the  court  will  examine  on 
habeas  corpus,  since  this  affects  the 
jurisdiction  of  the  trial  court.  In  re 
Staff,  63  Wis.  285. 

And  where  the  return  to  the  writ  of 
habeas  corpus  disclosed  that  the  magis- 
trate, in  assuming  to  try  finally  the  re- 
lator, who  was  charged  with  crime, 
had  exceeded  his  jurisdiction,  the  Su- 
preme Court  on  habeas  corpus  will  ex- 
amine the  return  of  the  sheriff,  the 
proceeding  before  the  magistrate  sub- 
mitted with  the  application,  and  will 
also  examine  witnesses  concerning  the 
charge.     Ex  p.  McGrew,  40  Tex.  472. 

In  deciding  upon  a  question  of  false 
imprisonment,  raised  under  this  writ, 
the  judge  may  investigate  the  validity 
of  an  order  of  court  relied  upon  to 
prove  the  petitioners  to  be  apprentices 
of  him  who  detains  them.  In  re  Am- 
brose, Phil.  L.  (N.  Car.)  91. 

3.  Matter  of  Corryell,  22  Cal.  179; 
Ex  p.  Kearny,  55  Cal.  212;  In  re 
Kowalsky,  73  Cal.  120;  In  re  Coy,  127 
U.  S.  731. 

Where,  on  habeas  corpus,  it  becomes 
material  to  know  of  what  particular 
misdemeanor  the  prisoner  was  con- 
victed, in  order  to  determine  whether 
the  commitment  was  legal,  resort  may 
be  had  to  the  record,  if  one  has  been 
made  up  and  filed,  and  if  not,  to  the 
indictment  upon   which   he    was  tried 
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or  ordinance  under  which  a  prisoner  was  convicted  is  a  proper 
subject  of  inquiry  by  the  court  on  habeas  corpus.* 

(3)  Errors  and  Irregularities  —  (a)  Generally.  —  The  examination 
into  the  imprisonment  of  a  party  under  the  sentence  or  order  of 
a  court  is  to  extend  only  to  the  jurisdiction  and  authority  to 
render  the  judgment,  and  where  the  petition  or  return  shows,  or 
the  court  is  satisfied,  that  the  custody  is  in  pursuance  of  the 
order  or  judgment  of  a  court  of  competent  jurisdiction,  such 
order  is  final  until  it  is  reversed,  and  precludes  inquiry  on  the 
writ.* 


and  convicted  and  to  which  the  entry 
in  the  minutes  refers.  People  v.  Cava- 
nagh,  2  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  650. 

1.  Florida.  —  ExJ>.  Pitts,  35  Fla.  149. 

In  Mississippi  it  is  held  that  the  pro- 
priety of  a  change  of  venue,  ordered 
by  a  Circuit  Court  on  the  application  of 
the  district  attorney,  in  the  case  of  one 
indicted  for  murder,  or  the  constitu- 
tionality of  the  statute  authorizing 
such  change  of  venue  in  certain  cir- 
cumstances, cannot  be  adjudicated  on 
a  writ  of  habeas  corpus.  Ex  p.  Hamil- 
ton, 65  Miss.  99. 

Missouri.  —  It  appears  that  formerly 
the  courts  of  this  state  favored  this  in- 
quiry into  the  constitutionality  of  a  law 
or  ordinance.  See  Ex  p.  Slater,  72  Mo. 
102;  Ex  p.  Bethurum,  66  Mo.  545. 
But  these  cases  were  distinguished 
and  commented  on  in  Ex  p.  Bowler, 
16  Mo.  App.  14,  and  Ex  p.  Boenning- 
hausen,  21  Mo.  App.  267,  they  holding 
the  contrary  view,  and  it  was  said  that 
neither  the  Slater  nor  the  Bethurum 
case  cited  above  was  looked  upon  as  au- 
thority for  the  proposition  that  courts 
may  inquire  on  habeas  corpus  into  the 
constitutionality  of  a  law  for  the  viola- 
tion of  which  a  prisoner  was  confined. 

Still  earlier,  in  Matter  of  Harris,  47 
Mo.  164,  the  court  decided  against  this 
inquiry.  But  later  the  Supreme  Court 
examined  into  such  constitutionality 
in  Ex  p.  Marmaduke,  91  Mo.  228; 
Ex  p.  Swann,  96  Mo.  44;  In  re  Thomp- 
son, 117  Mo.  83. 

In  Ex  p.  Smith,  (Mo.  1896)  36  S.  W. 
Rep.  628,  the  Supreme  Court, /^-r  Sher- 
wood, J.,  said:  "  Formerly  the  courts 
were  disinclined  to  look  into  the  con- 
stitutionality of  a  statute  in  habeas  cor- 
pus groceedings  to  determine  whether 
*a  pertfon  was  lawfully  convicted;  but 
since  the  decision  already  quoted  from 
\Ex  p.  Siebold,  100  U.  S.  371],  the 
state  courts  have  fallen  into  the  now 


prevalent  practice  of  entertaining  juris- 
diction of  such  proceedings  for  the  pur- 
pose mentioned.  *  *  *  .It  may  now 
be  regarded  as  the  established  doctrine 
of  this  court  that  it  will  interfere  by  the 
means  of  the  writ  of  habeas  corpus  to 
look  into  and  investigate  the  constitu- 
tionality of  a  statute  or  ordinance  on 
which  a  judgment  which  results  in 
the  imprisonment  of  a  petitioner  is 
founded." 

New  York.  —  Code  of  Civil  Proced- 
ure N.  Y.,  §  2032,  provides  that  in 
habeas  corpus  proceedings  the  prisoner 
is  to  be  remanded  if  it  appears  that  he 
is  detained  in  custody  by  virtue  of  the 
final  judgment  or  decree  of  a  compe- 
tent tribunal  of  civil  or  criminal  jurisdic- 
tion, and  section  2031  provides  for  his 
discharge  if  no  lawful  cause  for  his 
imprisonment  is  shown.  Section  2034 
prohibits  the  court,  on  the  return  of  the 
writ,  from  inquiring  into  the  legality  or 
justice  of  any  judgment  or  decree  speci- 
fied in  section  2032,  except  as  therein 
stated.  It  was  held  that  upon  the  return 
to  a  writ  of  habeas  corpus  the  court  may 
inquire  into  the  constitutionality  of  the 
statute  under  which  the  judgment  was 
rendered;  for  it  is  without  authority, 
and  not  the  judgment  of  a  competent 
tribunal,  if  based  upon  an  unconstitu- 
tional statute.  People  v.  Durston,  7 
N.  Y.  Crim.  Rep.  350,  affirmed  in  55 
Hun  (N.  Y.)  64,  7  N.  Y.  Crim.  Rep. 
364,  which  were  affirmed  in  119  N.  Y. 
569,  7  N.  Y.  Crim.  Rep.  457. 

2.  Alabama. — Ex  p.  Burnett,  30 
Ala.  461. 

California.  —  Ex  p.  Hartman,  44  Cal. 
32;  Ex  p.  Williams,  87  Cal.  78;  Ex  p. 
Liddell,  93  Cal.  633. 

Colorado.  —  People  v.  District  Ct.,  22 
Colo.  422. 

Indiana.  —  Wentworth  v.  Alexander, 
66  Ind.  39;  Willis  v.  Bayles,  105  Ind. 
363;  McGuire  v.  Wallace,  109  Ind.  284; 
Kinningham  v.  Dickey,   125   Ind.   180; 
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Habeas  Corpus  Cannot  Operate  as  a  Writ  of  Error,  and  if  the  court  possesses 
the  requisite  jurisdiction,  no  matter  what  errors  or  irregularities 
occur  in  the  proceedings  or  judgment,  provided  they  are  not  of 
such  a  character  as  to  render  them  void,  its  action  cannot  be 
reviewed  or  examined  into.* 


Board  of  Children's  Guardians  v. 
Shutter,  (Ind.  1893)  34  N.  E.  Rep.  665. 

Iowa.  —  Piatt  V.  Harrison,  6  Iowa  79; 
Zelle  V.  McHenry,  51  Iowa  572;  Jack- 
son V.  Boyd,  53  Iowa  536. 

Kansas. — Ex  p.  Phillips,  7  Kan.  48; 
Ex  p.  Nye,  8  Kan.  99;  In  re  Scrafford's 
Petition,  21  Kan.  735;  Matter  of  Ed- 
wards's Petition,  35  Kan.  99;  In  re 
Goldsmith's  Petition,  24  Kan.  757; 
Franklin  v.  Westfall,  27  Kan.  614; 
Matter  of  Rolf's  Petition,  30  Kan.  758; 
Matter  of  Black's  Petition,  52  Kan. 
64;  In  re  Petty's  Petition,  22  Kan.  477. 

Minnesota.  —  State  v.  Sheriff,  55 
Minn.  467. 

Mississippi.  —  Emanuel  v.  State,  36 
Miss.  627. 

Missouri. — Ex  p.  Toney,  11  Mo. 
661;  In  r^  Truman,  44  Mo.  181;  Exp. 
Page,  49  Mo.  292;  Ex  p.  Jilz,  64  Mo. 
205;  Ex  p.  O'Brien,  127  Mo.  477;  Ex  p. 
Clay,  98  Mo.  578. 

Nevada.  —  Ex  p.  Twohig,  13  Nev. 
302;  Ex  p.  Fisher,  6  Neb.  309. 

New  York.  —  People  v.  Shea,  3  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  562;  Peo- 
ple V.  Neilson,  16  Hun  (N.  Y.)  214; 
People  V.  McCormack,  4  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)9;  People  v. 
Rulloff,  5  Park.  Cr.  Rep.  (N.  Y.  Su- 
preme Ct.)  84;  Matter  of  Baker,  11 
How.  Pr.  (N.  Y.  Supreme  Ct.)  418. 

Texas.  —  Exp.  Fuller,  19  Tex.  App. 
241 ;  Ex  p.  Pate,  21  Tex.  App.  190;  Exp. 
Ezell,  40  Tex.  451;  Ex  p.  Scwartz,  2 
Tex.  App.  75;  Ex  p.  McGill,  6  Tex. 
App.  498;  Ex  p.  Boland,  11  Tex.  App. 

159- 

Vermont.  — Ex  p.  Kellogg,  6  Vt.  509; 
In  re  Hackett,  53  Vt.  354. 

Virginia.  — Ex  p.  Marx,  86  Va.  40. 

Washington.  —  In  re  Rafferty,  i 
Wash.  382. 

Wisconsin.  —  State  v.  Noyes,  87  Wis. 
340;  Matter  of  Blair's  Petition,  4  Wis. 
522;  In  re  O'Connor,  6  Wis.  288;  In  re 
Boyle's  Petition,  9  Wis.  264;  Crandall's 
Petition,  34  Wis.  177;  Semler's  Peti- 
tion, 41  Wis.  517;  In  re  Graham,  74 
Wis.  450;  In  re  Graham,  76  Wis.  366; 
State  V.  Sloan,  65  Wis.  647. 

Extent  of  Court's  Power.  —  All  that  the 
court  can  do  on  the  return  to  a  writ  of 
habeas  corpus  is  to  see  that  the  party  is 


in  custody  under  an  order  of  some 
court  having  authority  to  commit. 
Grand  Junction  Canal  Co.  v.  Dimes,  2 
Macn.  &  G.  285. 

And  to  justify  a  discharge  for  any 
irregularity  occurring  before  judgment 
it  should  ordinarily  be  of  a  character 
to  render  the  judgment  void.  Ex  p. 
Tracy,  25  Vt.  93. 

Power  of  Circuit  Judge  —  Michigan.  — 
A  circuit  judge  is  not  an  appellate  tri- 
bunal for  proceedings  taken  before  a 
justice  of  the  peace  in  a  county  not  be- 
longing to  his  circuit  and  where  he  is 
not  acting;  and  if  in  such  proceedings 
he  exercises  authority  by  writ  of 
habeas  corpus,  he  has  only  the  powers 
of  a  Circuit  Court  commissioner,  and  he 
cannot  review  the  judgment.  Hamil- 
ton's Case,  51  Mich.  174. 

Time  Allowed  to  Procure  Copy  of  Judg- 
ment. —  If,  at  the  hearing  on  habeas  cor- 
pus, the  warden  of  the  prison  has  not  a 
certified  copy  of  the  judgment  in  a 
criminal  action  in  his  hands,  and  it  ap- 
pears that  a  judgment  authorizing  the 
detention  of  the  defendant  was  en- 
tered, a  copy  of  which  can  be  pro- 
cured, the  judge  or  court  will  give  a 
reasonable  time  to  procure  such  copy, 
and  if  it  is  competent  will  quash  the 
writ.     Matter  of  Ring,  28  Cal.  248. 

No  Remedy  Other  Than  Habeas  Corpus 
for  Unlawful  Imprisonment.  —  Whenever 
the  process  under  which  a  person  has 
been  committed  emanates  from  a  court 
of  competent  jurisdiction  its  proceed- 
ing may  be  reviewed,  so  that  redress 
may  be  had  by  appeal,  writ  of  error,  or 
any  other  direct  means  of  review. 
The  judge  is  not  justifiable  in  giving  re- 
lief upon  habeas  corpus,  for  that  would 
be  to  bring  different  tribunals  into  col- 
lision and  to  produce  endless  confu- 
sion. But  where  the  party  is  so 
situated  that  he  cannot  take  advantage 
of  any  of  these  matters  of  redress,  and 
is  under  imprisonment  clearly  unlaw- 
ful, the  court  will  discharge  him  on 
habeas  corpus.  Com.  v.  County  Prison, 
14  Phila.  (Pa.)  396. 

1.  Arkansas. — Ex  p.  Barnett,  51 
Ark.  215;  Ex  p.  Jackson,  45  Ark.  158. 

Connecticut, — In  re  Bion,  59  Conn. 
372. 
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(b)  As  to  Indictment Forrnal  defects  in  an  indictment  will  not  be 

reviewed  or  inquired  into  on  habeas  corpus.* 

(c)  As  to  Grand  Juries  and  Jury  Trials. — And  questions  affecting  the 
organization  and  actions  of  grand  juries,  and  decisions  of  the  court 
as  to  jury  trials,  etc.,  will  not  be  investigated  in  this  proceeding.* 


Florida. — Exp.  Bowen,  25  Fla.  214. 

Georgia.  —  Tolleson  v.  Greene,  83 
Ga.  499. 

Illinois.  —  Exp.  Thompson,  93  111.  8g. 

Louisiana.  —  Hyde  v.  Jenkins,  6  La. 
427;  State  V.  Pertsdorf,  33  La.  Ann. 
1411. 

Maryland.  —  Matter  of  Glen,  54  Md. 

574- 

Montana.  —  In  re  McCutcheon,  10 
Mont.  115. 

Nebraska.  —  In  re  Betts,  36  Neb.  282 ; 
In  re  Havlik,  45  Neb.  747. 

Nevada.  —  Ex  p.  Smith,  2  Nev.  338; 
Ex  p.  Winston,  9  Nev.  71. 

New  York.  —  People  v.  New  York 
Catholic  Protectory,  106  N.  Y.  604; 
People  V.  Sheriff,  13  Misc.  Rep.  (Ulster 
County  Ct.)  563;  Bennac  v.  People,  4 
Barb.  (N.  Y.)  31. 

Tennessee.  —  State  v.  Staton,  88 
Tenn.  353. 

Correctness  of  Findings.  —  Under  the 
writ  of  habeas  corpus  the  court  can  only 
inquire  into  the  jurisdiction  to  find,  not 
into  the  correctness  of  the  findings 
upon  which  the  conviction  is  based. , 
Ex  p.  Spencer,  83  Cal.  460. 

Order  Excluding  Testimony.  —  Such  an 
order,  being  a  final  disposition  of  the 
question,  will  not  be  reviewed.  Ex  p. 
Sternes,  (Cal.  1889)  21   Pac.  Rep.  1132. 

Erroneous  Confinement  in  Prison.  —  The 
court  will  not  inquire  on  habeas  corpus 
whether  a  state  penitentiary  de  facto,  in 
which  petitioner  is  confined,  is  such  de 
jure.  Kingen  v.  Sheriff,  3  Wyoming 
566. 

But  where  it  appeared  that  petitioner 
was  properly  convicted,  but  the  sen- 
tence of  imprisonment  in  the  state 
prison  was  void,  it  was  held  that  while 
the  petitioner  was  unlawfully  in  the 
state  prison,  he  was  not  unlawfully  re- 
strained, and  should  be  remanded  to 
the  sheriff  of  the  county  in  which  he 
was  convicted,  to  be  resentenced  under 
Vt.  Stat.,  §  1605,  providing  that  where 
petitioner  is  not  unlawfully  restrained 
he  shall  be  remanded  to  the  person 
from  whose  custody  he  was  taken,  or 
to  such  oltler  person  as  is  authorized 
to  detain  him.     In  re  Harris,  68  Vt.  243. 

Examination  into  Complaint,  Declara- 
tion, etc.  —  The  sufficiency  of  the  com- 


plaint to  state  a  cause  of  action  so  as 
to  sustain  a  conviction  for  the  crime  of 
conspiracy  will  not  be  considered  upon 
habeas  corpus,  if  the  complaint  is  not 
made  a  part  of  the  petition  or  referred 
to  in  the  return,  or  made  in  any  man- 
ner a  part  of  the  record;  nor  will  the 
fine  imposed  upon  such  conviction  be 
deemed  excessive,  or  an  abuse  of  the 
discretion  of  the  court,  if  it  acted 
within  the  powers  conferred  upon  it  by 
statute.  Ex  p.  Rosenheim,  83  Cal. 
388.  See  In  re  Collins,  (Cal.  1890)  23 
Pac.  Rep.  374. 

"  To  go  beneath  them  [facts  showing 
a  case  for  imprisonment]  and  inquire 
into  the  truth  of  the  matters  alleged  in 
the  declaration  and  affidavit  would  be 
to  engage  the  habeas  corpus  court  in 
a  work  of  subsoiling,  which  can  be  fitly 
done  only  by  the  court  in  which  the 
main  action  is  pending,  and  upon  a 
regular  trial  in  the  due  course  of  pro- 
ceedings. *  *  *  Where  imprison- 
ment takes  place  on  mesne  process,  the 
range  of  inquiry  upon  habeas  corpus 
is  simply  whether  the  plaintiff  has 
brought  a  proper  suit  in  the  proper 
court  and  has  taken  all  the  steps  in 
procedure  which  the  law  lays  down 
as  conditions  precedent;  these  things 
appearing,  the  lawfulness  of  the  cus- 
tody follows  necessarily.  The  investi- 
gation relates  to  what  has  been  done; 
not  to  whether  it  ought  to  have  been 
done."  Bleckley,  J.,  in  State  v. 
Bridges,  64  Ga.  155. 

1.  Emanuel  v.  State,  36  Miss.  627. 
See  Davis's  Case,  122  Mass.  324. 

2.  Grand  Juries.  —  Defects  in  the  call- 
ing, drawing,  or  summoning  of  grand 
juries  cannot  be  considered  on  habeas 
corpus.  In  re  Betts,  36  Neb.  282;  Ex  p. 
Warris,  28  Fla.  371. 

Nor  is  the  court  authorized  to  make 
inquiry  into  the  question  of  fact  as  to 
whether  or  not  an  indictment  regular 
upon  its  face  was  ever  found  by  the 
grand  jury.    Ex  p.  Twohig,  13  Nev.  302. 

Jury  Trials.  —  Where  the  offense 
charged  is  not  a  felony,  a  jury  may  be 
waived,  and  even  if  a  jury  trial  be  de- 
nied, it  is  mere  error  which  cannot  be 
reviewed.  Ex  p.  Miller,  82  Cal.  454; 
In  re  Fife,  no  Cal.  8. 
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d.  Commitments  and  Convictions  for  Contempt.  —  The 
practice  on  habeas  corpus  in  contempt  cases  does  not  appear  to 
differ  in  the  main  from  other  commitments  and  convictions. 
The  general  principles  apply  that  questions  of  jurisdiction  may- 
be examined  into,  and  if  the  court  was  without  authority  a  dis- 
charge may  be  had.  But  erroneous  proceedings  in  the  exercise 
of  jurisdiction  will  not  be  inquired  into.' 

8.  Matters  for  Court  to  Adjudicate.  —  The  matters  properly  triable 
on  the  hearing  of  a  habeas  corpus  arise  on  the  return  and  the 
traverse  thereto,*  and  the  court  has  authority  to  judge  only  upon 
the  case  of  the  person  alleged  to.  be  unlawfully  restrained  of  his 
liberty,  and  to  remand  or  discharge  the  person  so  restrained ; 
beyond  this  it  has  no  authority  to  determine  the  rights  of  the 
parties.' 


In  Ex  p.  Wong  You  Ting,  io6  Cal. 
296,  the  point  that  the  refusal  of  a  jury 
cannot  be  reviewed  on  habeas  corpus 
was  not  made  and  the  court  gave  no 
decision  thereon,  though  it  reviewed 
the  error. 

In  Lowery  v.  Howard,  103  Ind.  440, 
the  prisoner  was  convicted  of  murder 
upon  a  plea  of  guilty,  without  the  inter- 
vention of  a  jury,  and  the  court  held 
that,  though  it  was  erroneous,  no  cor- 
rection could  be  had  on  habeas  corpus. 

Neither  the  court  nor  judge  will,  on 
habeas  corpus,  investigate  or  decide  the 
question  whether  a  jury  impaneled, 
to  try  the  prisoner  was  properly  or 
legally  discharged  by  the  court  be- 
cause of  its  inability  to  agree  on  a 
verdict.  Ex  p.  McLaughlin,  41  Cal. 
211. 

And,  likewise,  no  inquiry  can  be  had 
as  to  whether  the  relator  was  in  fact 
present  or  absent  when  the  jury  was 
discharged  from  the  further  considera- 
tion of  the  indictment,  or  whether  the 
decision  of  the  court  in  discharging 
it  was  correct  or  incorrect.  State  v. 
Sheriff,  24  Minn.  87. 

1.  Alabama. — Ex  p.  Pearce,  in 
Ala.  99. 

California.  —  Ex  p.  Clark,  no  Cal. 
405;  Ex  p.  Wilson,  73  Cal.  97;  Ex  p. 
McCullough,  35  Cal.  97. 

Florida.  —  Ex  p.  Senior,  37  Fla.  i. 

Illinois.  —  People  v.  Bradley,  60  111. 

390- 

Kansas.  —  Matter  of  Smith's  Peti- 
tion, 52  Kan.  13;  Matter  of  Morris's 
Petition,  39  Kan.  28. 

Maryland. — Exp.  Maulsby,  13  Md. 
625. 

Missouri.  —  In  re  Copenhaver,  ri8 
Mo.  377;  Ex  p.  Millett,  37  Mo.  App.  76. 


North  Dakota.  —  State  v.  Barnes,  5 
N.  Dak.  350. 

New  York.  —  Matter  of  Percy,  2 
Daly  (N.  Y.)  530;  People  v.  Fancher,  2 
Hun  (N.  Y.)  227;  Shanks's  Case, 
15  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
38;  People  V.  Conner,  15  Abb.  Pr.  N. 
S.  (N.  Y.  Supreme  Ct.)  430;  People  v. 
Sheriff,  15  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  364. 

Pennsylvania. — Com.  v.  Bell,  145 
Pa.  St.  374- 

South  Carolina.  — Ex  p.  Keeler,  45  S. 
Car.  537. 

IViscons-in.  —  In  re  Rosenberg,  90 
Wis.  581;  ht  re  Perry,  30  Wis.  268;  In 
re  Pierce,  44  Wis.  411;  Wright  v. 
Wright,  74  Wis.  439. 

Wyoming. — Ex  p.  Bergman,  3 
Wyoming  396. 

For  Full  Discussion  of  habeas  corpus  in 
contempt  cases  see  article  Contempt, 
vol.  4,  p.  815. 

2.  Merriman  v.  Morgan,  7  Oregon  69. 
If  no    return    has    been  made,    it    is 

irregular  to  order  a  minor  forthwith  to 
be  delivered  into  the  custody  of  the 
party  who  sued  out  the  writ.  In  re 
Poole,  2  MacArthur  (D.  C.)  583. 

3,  Thus,  the  court  has  no  power  or 
jurisdiction  on  petition  for  custody  of  a 
child  to  determine  matters  of  guardian- 
ship, the  appointment  of  trustees,  the 
disposition  of  the  moneys  or  property 
of  the  parties,  or  the  making  provision 
for  the  support  of  the  children  placed 
in  the  custody  of  the  mother  or  for  the 
support  of  a  wife  living  apart  from  her 
husband.  Ferguson  v.  Ferguson,  36 
Mo.  197. 

Nor  has  the  court  authority  to  settle 
an  account  for  part  support  of  the 
child  and  make  the  payment  a  condi- 
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9.  Digposition  of  Party — a.  Where  Return  is  Insufficient. — 
The  mere  failure  of  a  custodian  to  return  a  warrant  or  the  fact 
that  his  return  is  imperfect  does  not  operate  to  discharge  a 
prisoner.  The  recognition  of  such  a  rule  would  place  in  the 
hands  of  negligent  or  corrupt  jailers  power  to  empty  the  prisons.* 

b.  Where  Return  Shows  Lawful  Custody.  — Where  the 
return  shows  that  the  petitioner  is  regularly  in  custody,  and 
insufficient  reasons  are  assigned  for  his  discharge,  the  writ  will  be 
dismissed  and  the  prisoner  remanded.* 

c.  Where  Return  Shows  Unlawful  Custody.  —  But  if 
the  return  shows  that  the  imprisonment  is  illegal  or  that  there  is  no 
reasonable  ground  for  detention,  the  prisoner  will  be  discharged.' 

d.  Where  There  Are  Jurisdictional  Defects.  —  If  aparty 
be  imprisoned  by  a  magistrate  or  court  whose  proceedings  are 
without  authority  and  jurisdiction,  he  will  be  discharged.* 

e.  Where  There  Is  no  Illegal  Detention  in  General. — 
In  general,  where  the  prisoner  is  not  illegally  detained  the  court 
will  not  order  his  liberation.' 


tion  precedent  to  awarding  custody. 
Foulke  V.  People,  4  Colo.  App.  519. 

1.  Patterson  v.  State,  49  N.  J.  L.  326. 
But  in  Rex  v.  Drew,  i  Stra.  404,  an 

insufficient  return  was  made  by  the 
African  Company,  a  body  corporate, 
and  on  this  insufficiency  the  court  dis- 
charged the  petitioner  from  the  com- 
pany's custody. 

2.  In  re  Ho  Quan,  8  Pac.  C.  L.  J.  51; 
In  re  Ah  Sing,  8  Pac.  C.  L.  J.  213. 

The  Prisoner  will  be  Bemanded  if  the 
return  shows  him  to  be  in  lawful 
custody: 

Awaiting  Trial  under  Indictment  for 
Crime.  —  Wright  v.  State,  5  Ind.  290. 

Under  Requisition  Proceedings.  — 
Ex  p.  Bailey,  (Cal.  1894)  3  Pac.  Rep. 
107. 

Under  Authority  of  United  States.  — 
Ex  p.  Hill,  5  Nev.  154. 

For  Crime  Exclusively  Cognizant  by 
Federal  Courts.  —  Ex  p.  Anderson,  16 
Iowa  595.  See  Ex  p.  Smith,  5  Cow. 
(N.  Y.)  273. 

Lawful  Detention  on  Betum  Day.  —  If 
on  the  return  day  the  respondent 
shows  a  legal  cause  for  the  detention 
of  the  prisoner,  the  relator  will  be  re- 
manded or  bailed,  notwithstanding  the 
original  taking  was  unlawful.  Dows's 
Case,  18  Pa.  St.  37. 

3.  In  re  Slater,  9  U.  C.  L.  J.  O.  S.  21. 
WJiere  the  return  shows  a  commit- 

ment*bad  on  the  face  of  it,  the  court 
will  discharge  the  prisoner,  and  will 
not,  on  the  suggestion  that  the  convic- 
tion is  good,  adjourn  the  case  for  the 


purpose  of  having  the  conviction 
brought  up  and  the  commitment 
amended  by  it.  In  re  Timson,  L.  R. 
5  Exch.  257. 

4.  Ex  p.  Page,  49  Mo.  291;  Ex  p, 
Goodin,  67  Mo.  637;  Ex  p.  Martini, 
23  Fla.  343;  Squires's  Case.  12  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  38.  See  also 
supra,  XIV.  7.    Scope  of  Inquiry. 

6.  Matter  of  Prime,  i  Barb.  (N.  Y.) 
340;  People  V.  Coniin,  15  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  303;  Matter  of 
Peoples,  47  Mich.  626. 

Unless  there  appears  to  be  some 
flagrant  abuse  of  that  discretion  which 
is  properly  vested  in  the  court  below 
as  to  the  custody  of  a  child  brought  up 
on  habeas  corpus,  the  court  above  will 
not  on  appeal  interfere  with  the  exer- 
cise of  that  discretion.  Lindsey  v. 
Lindsey,  14  Ga.  657. 

While  it  is  within  the  jurisdiction  of 
the  Supreme  Court,  under  the  statute 
(c.  3129,  Laws  of  1879),  to  award  a 
habeas  corpus  and  have  a  preliminary 
examination  of  a  party  arrested,  after 
affidavit  and  warrant,  and  discharge, 
commit  to  bail,  or  remand  into  custody, 
still  the  general  rule  is  that  the  court 
should,  under  such  circumstances,  re- 
mand the  party  to  the  custody  of  the 
sheriff,  to  be  delivered  to  the  magistrate 
issuing  the  warrant.  Ex  p.  Eagan,  18 
Fla.  194. 

The  Supreme  Court  commissioner 
has  no  jurisdiction  or  authority  to  dis- 
charge a  party  on  habeas  corpus  who  is 
in  custody  upon  a  commitment  by  a 
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/.  Where  There  Are  Errors  or  Irregularities  in  Pro- 
ceedings.—  And  there  is,  in  most  cases,  to  be  no  discharge  for 
errors  or  irregularities  in  proceedings  if  jurisdiction  exists.* 

g.  Where  the  Detention  Is  Irregular  or  Erroneous. — 
The  party  is  not  to  be  discharged  because  the  detention  is  irregular 
or  erroneous  if  in  reality  he  is  guilty  of  a  crime.* 

//.  Where  the  Commitment  Is  Informal  or  Insufficient. 
—  So  if  the  commitment  or  order  under  which  the  prisoner  is 
held  be  informal,  irregular,  or  insufficient,  but  it  appears  never- 
theless that  the  party  is  or  may  be  guilty  of  crime,  the  usual  and 
best  course  is  to  discharge  \v\vc\  pro  forma,  but  to  remand  upon  a 
special  rule  or  recommit  him  for  the  offense.'     And  though  the 


court  of  competent  jurisdiction  for  a 
contempt  plainly  and  specially  charged 
in  such  commitment,  and  where  the 
time  for  which  the  prisoner  may  law- 
fully be  detained  has  not  expired. 
People  V.  Spalding,  lo  Paige  (N.  Y.) 
284,  affirmed  in  7  Hill  (N.  Y.)  301,  4 
How.  (U.  S.)  21. 

1.  In  re  Powers,  25  Vt.  261 ;  Ex  p. 
Ah  Bau,  ID  Nev.  264;  Patterson  v. 
State,  49  N.  J.  L.  326.  See  also  supra, 
XIV.  7.    Scope  of  Inquiry. 

2.  Ex  p.  Krans,  i  B.  &  C.  258,  8  E. 
C.  L.  no;  Reg.  v.  Mount,  12  Moak,  181; 
Matter  of  Parker,  5  M.  &  W.  32;  Rex 
V.  Marks,  3  East  157;  State  v.  Best  7 
Blackf.  (Ind.)6ii. 

Where  an  indictment  contained  two 
counts,  and  a  nolle  prosequi  was  en- 
tered as  to  one  and  the  other  quashed, 
it  was  held  that  although  the  indict- 
ment as  such  vi3iS  functus  officio,  yet  it 
remained  as  a  sworn  accusation  upon 
which  the  court  upon  habeas  corpus  was 
warranted  in  remanding  the  prisoner 
to  answer  a  new  indictment.  In  re 
Smith,  4  Colo.  532;  Ex  p.  Ricord,  11 
Nev.  2S7. 

And  if  a  party  is  indicted  in  the  Cir- 
cuit Court  for  one  county,  and  it  ap- 
pears at  the  trial  that  the  crime  was 
committed  in  another,  the  indictment 
may  be  quashed  for  the  purpose  of 
having  him  indicted  and  tried  in  such 
other  county,  and  the  accused  be  recog- 
nized accordingly.  Parrish  v.  State, 
14  Md.  238. 

Where  there  is  some  evidence,  other 
than  the  extrajudicial  admissions  of 
the  party  charged  with  the  crime,  tend- 
ing to  show  that  an  offense  has  been 
committed,  the  party  charged  will  not 
be  released  on  habeas  corpus  before 
trial  on  the  ground  of  a  want  of  rea- 
sonable or  probable  cause  for  the  com- 


mitment. Ex  p.  Becker,  86  Cal.  402; 
Ex  p.  Buckley,  105  Cal.  123. 

Upon  the  hearing  of  a  writ  of  habeas 
corpus,  the  relator  will  be  held  to  bail 
for  forgery  where  it  is  shown  that  a 
check  proved  to  be  false  was  found  in 
his  possession.  Com.  v.  Sheriff,  10  Pa. 
Co.  Ct.  Rep.  341. 

Where  the  return  to  a  habeas  corpus 
shows  a  person  to  be  insane  the  court 
will  not  order  a  discharge,  though  the 
order  and  certificate  by  which  the  per- 
son is  held  in  the  asylum  is  imperfect 
and  insufficient.  Matter  of  Shuttle- 
worth,  9  Q.  B.  651,  58  E.  C.  L.  651. 

Discharge  on  Defective  Commitment.  — 
On  habeas  corpus,  where  the  evidence 
certified  by  the  committing  magistrate 
fails  to  show  the  venue,  the  commit- 
ment is  fatally  defective;  and  the  pris- 
oner will  be  discharged  by  the  Supreme 
Court  if  the  expense  of  supplying  evi- 
dence would  be  burdensome  to  the 
parties.  Ex  p.  Brenner,  3  Wyoming 
412. 

3.  Bethell's  Case,  i  Salk.  348,  5  Mod. 
19;  Ex  p.  Brannigan,  19  Cal.  133; 
Matter  of  Percy,  2  Daly  (N.  Y.)  530; 
People  V.  Rhoner,  4  Park.  Cr.  Rep.  (N. 
Y.  Supreme  Ct.)  166;  Ex  p.  Tayloe,  5 
Cow.  (N.  Y.)39;  Ex  p.  Hamilton,  65 
Miss.  99;  State  v.  Plants,  25  W.  Va. 
119;  Phinney,  Petitioner,  32  Me.  440; 
Snowden  v.  State,  8  Mo.  483. 

It  is  a  general  rule  that,  upon  appli- 
cation to  bail  or  discharge  upon  habeas 
corpus,  the  court  will  look  into  the  dep- 
ositions, and,  without  regarding  the 
regularity  or  irregularity  of  the  com- 
mitment, will  remand,  discharge,  or 
bail  the  prisoner  according  to  the  cir- 
cumstances of  the  case.  The  court  in 
such  case  pronounc'es  no  judgment 
whether  the  facts  amount  to  felony  or 
not,   but   merely    whether    enough    is 
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original  warrant  of  commitment  be  defective,  yet  if  the  return 
shows  a  subsequent  issuance  of  a  regular  warrant  of  detention  for 
the  same  offense,  the  prisoner  is  not  to  be  Hberated.* 

It  must,  however,  be  understood  that  this  recommitment 
power  belongs  only  to  those  courts  or  judges  having  the  authority 
of  a  committing  magistrate  over  the  crime  shown,  and  if  on 
habeas  corpus  the  court  has  not  this  power  and  the  commitment 
be  defective,  the  prisoner  must  be  discharged.* 

i.  Where  Party  Is  Not  in  Custody.— The  object  of  the 
writ  of  habeas  corpus  is  to  relieve  the  party  from  illegal  restraint, 
and  if  this  release  is  accomplished  and  the  party  is  not  in  custody 
at  the  time  of  the  hearing,  there  is  nothing  for  the  court  to  adju- 
dicate, and  the  writ  must  be  dismissed.' 


charged  to  justify  the  detainer  of  the 
prisoner  and  put  him  upon  his  trial. 
People  V.  Smith,  i  Cat.  9. 

A  defendant  will  not  be  discharged 
out  of  custody  on  a  writ  of  habeas 
corpus,  at  chambers,  where  the  writ  on 
which  he  is  detained  is,  in  itself,  a 
legal  and  proper  one,  and  the  court 
out  of  which  it  issued  is  of  competent 
jurisdiction,  and  where  the  only  matters 
in  dispute  are  the  regularity  and  the 
validity  of  the  process.  Peltier  v. 
Pennington,  14  N.  J.  L.  312. 

Where  an  imprisonment  is  illegal, 
the  petitioner  must  be  discharged  from 
the  penitentiary,  but  if  it  appears  to  the 
court  that  he  stands  legally  indicted 
of  a  felony,  the  order  will  be  that  the 
petitioner  be  discharged  from  the  peni- 
tentiary, but  that  he  be  remanded  to 
the  custody  of  the  sheriff  of  the  county. 
Garvey's  Case,  7  Colo.  384. 

Wissonsin.  —  In  State  7'.  Bloom,  17 
Wis.  521,  the  court,  per  Cole,  J.,  said: 
"  We  deem  it  necessary  and  proper  on 
this  occasion  to  call  the  attention  of 
officers  authorized  to  inquire  on  habeas 
corpus  into  the  cause  of  detention  or 
imprisonment  of  a  party  to  §  21,  ch. 
158,  Rev.  Stat.  It  will  be  seen  that 
this  section  requires  the  officer,  when- 
ever the  testimony  shows  that  the  per- 
son applying  to  be  discharged  has 
committed  an  offense,  not  to  discharge 
him  absolutely,  but  to  hold  him  to  bail. 
The  general  practice  is  to  discharge  the 
party  absolutely  whenever  the  commit- 
ment is  irregular,  although  the  evi- 
dence may  be  clear  that  he  has  com- 
mitted a  crime  for  which  he  should  be 
tried  and  ^nished.  Under  such  cir- 
cumstances the  statute  requires  the 
officer  to  proceed  to  let  such  party  to 
bail,  if  the  case  be  bailable,  '  and  good 


bail  be  offered,'  and  not  to  discharge 
absolutely." 

Iowa.  —  Code  Iowa,  §  3485,  provides 
that  "  although  the  commitment  of  the 
plaintiff  may  have  been  irregular,  still, 
if  the  court  or  judge  is  satisfied  from 
the  evidence  before  them  that  he 
ought  to  be  held  to  bail,  or  committed, 
either  for  the  offense  charged  or  any 
other,  the  order  may  be  made  accord- 
ingly.    Jackson  v.  Boyd,  53  Iowa  536. 

Vermont.  —  On  habeas  corpus  it  ap- 
peared that  petitioner  was  properly 
convicted,  but  the  sentence  of  impris- 
onment in  the  state  prison  was  void. 
It  was  held  that  while  petitioner  was 
unlawfully  in  the  state  prison,  he  was 
not  unlawfully  restrained,  and  should 
be  remanded  to  the  sheriff  of  the 
county  in  which  he  was  convicted,  to 
be  resentenced  under  Vt.  Stat.,  §  1605, 
providing  that  where  petitioner  is  not 
unlawfully  restrained  he  shall  be  re- 
manded to  the  person  from  whose 
custody  he  was  taken,  or  to  such  other 
person  as  is  authorized  to  detain  him. 
In  re  Harris,  68  Vt.  243. 

1.  Ex  p.  Cross,  2  H.  &  N.  354;  Reg. 
V.  Richards,  5  Q.  B.  926,  48  E.  C.  L. 
926;  Ex  p.  Page,  I  B.  &  Aid.  568; 
Kelley  v.  Thomas,  15  Gray  (Mass.)  192. 

2.  Ex  p.  Besset,  6  Q.  B.  481,  51  E. 
C.  L.  481. 

In  Florida  the  circuit  judges  are  in- 
vested with  the  authority  of  commit- 
ting magistrates,  and  the  statutes  relat- 
ing to  habeas  corpus  give  ample  power 
to  examine  the  cause  of  imprisonment 
and  to  discharge,  admit  to  bail,  or  re- 
mand to  custody,  "  as  the  law  and  the 
evidence  shall  require."  Exp.  Har- 
fourd,  16  Fla.  283. 

3.  This  result  will  follow  where  a 
convict  suing  out  the  writ  escapes  be- 
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10.  Nature  of  Judgment. — In  a  habeas  corpus  proceeding  a  formal 
judgment  is  not  required  to  be  entered.* 

11.  Effect  of  Discharge. — An  order  discharging  a  prisoner  from 
custody  on  habeas  corpus  is  valid  until  reversed  if  the  court  had 
the  requisite  jurisdiction;  but  if  not,  the  order  may  be  charged  as 
a  nullity.* 

XV.  Costs —  1.  In  Federal  Courts.  —  Costs  in  habeas  corpus  cases 
in  the  federal  courts  are  not  regulated  by  statute,  and  the  court 
in  its  discretion  may  fix  a  reasonable  fee  to  be  paid  by  the 
petitioner  in  habeas  corpus  cases  which  is  to  be  accounted  for  in 
the  usual  manner,' 


fore  a  hearing  thereon.  Hamilton  v. 
Flowers,  57  Miss.  14.  Or  where  the 
relator  has  entered  bail  and  is  not  in 
custody.  Com.  v.  Connell,  13  Pa.  Co. 
Ct.  Rep.  103.  Or  where  habeas  corpus 
was  granted  on  petition  of  defendant, 
who  represented  that  he  was  in  the 
custody  of  a  constable  under  a  com- 
mitment, and  it  appeared  at  the  hear- 
ing that  the  constable,  instead  of  serv- 
ing the  commitment,  allowed  the 
relator  to  go  about  his  business. 
Com.  V.  Doran,  15  Pa.  Co.  Ct.  Rep.  385. 

If  the  Belease  is  Accomplished  before 
the  Service  of  the  Writ,  there  is  nothing 
upon  which  the  jurisdiction  of  the 
court  can  attach;  but  it  is  held  that 
after  the  jurisdiction  of  the  court  has 
attached,  it  cannot  thereafter  be  de- 
feated by  the  wrongful  act  of  either  of 
the  parties.  Ex  p.  Coupland,  26  Tex. 
386. 

1.  Ex  p.  Richards,  102  Ind.  260. 

Custody  of  Child  —  Order  Indorsed  on 
Writ.  —  An  order  on  the  respondent  to 
surrender  the  body  of  a  child  in  his 
possession  to  the  guardian  was  in- 
dorsed on  the  writ.  This  was  held  a 
sufficient  order.  Com.  v.  Reed,  59  Pa. 
St.  425. 

Order  IVithout  Seal  of  Court.  —  Under 
the  provisions  of  Idaho  Rev.  Stat., 
§  8361,  the  judge  may  issue  an  order 
for  the  temporary  care  and  custody  of 
the  person  alleged  to  be  illegally  re- 
strained of  his  liberty,  to  continue  until 
the  hearing  of  the  application  for  the 
writ  of  habeas  corpus.  Such  order  need 
not  be  issued  by  the  clerk  under  the 
seal  of  the  court.  The  signature  of  the 
judge  is  sufficient.  In  re  Dowling, 
(Idaho  1896)  43  Pac.  Rep.  871. 

Order  for  Bail. — Where  a  petition  for  a 
habeas  corpus  was  presented  to  a  judge 
in  order  that  the  petitioner  might  be 
admitted  to  bail,  and  the  judge  gave 
no  formal  judgment,   but    informally 


expressed  his  opinion  in  writing  on 
the  petition  that  the  prisoner  was  en- 
titled to  bail,  and  signed  his  name 
officially  to  a  sheet  of  paper  that  a  writ 
might  issue  if  the  parties  desired  it; 
and,  by  the  consent  of  the  solicitor  for 
the  state,  suggested  that  bail  might  be 
taken  without  any  further  proceedings 
on  the  petition,  and  fixed  the  amount 
in  which  bail  should  be  taken,  and 
named  the  justice  of  the  peace  to  take 
it,  and  the  prisoner  was  afterwards  dis- 
charged from  prison,  on  his  entering 
into  a  recognizance  together  with  the 
defendant  as  his  surety,  in  the  sum 
fixed  by  the  judge,  before  the  justice 
named  by  him,  and  the  prisoner  and 
defendant  subscribed  their  names  and 
affixed  their  seals  to  the  recognizance 
—  this  was  held  plenary  proof  of  a 
waiver  of  all  errors  in  the  proceedings. 
Stale  V.  Edney,  2  Winst.  L.  (N.  Car.)  71. 

2.  Cable  v.  Cooper,  15  Johns.  (N.  Y.) 
152;  Spalding  v.  People,  7  Hill  (N.  Y.) 
301,  affirming  10  Paige  (N.  Y.)  284,  2 
N.  Y.  ^egal  Obs.  232,  and  affirmed  in  4 
How.  (U.  S.)  21. 

After  a  commitment  has  been  ad- 
judged void  on  habeas  corpus,  the 
papers  on  which  it  was  granted  are 
fundi  officio,  and  a  new  motion  should 
be  made  if  a  new  commitment  is 
sought.  People.z'.  Conner,  15  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  430. 

Although  a  judge  commits  errors  in 
proceedings  in  a  habeas  corpus  case, 
and  discharges  the  prisoner  on  insuffi- 
cient ground,  yet  the  discharge  will 
be  a  protection  to  the  sheriff  against 
an  action  for  escape.  Hathaway  v. 
Holmes,  i  Vt.  405. 

3.  In  re  Moy  Chee  Kee,  33  Fed.  Rep. 
377- 

Like  naturalization  cases,  habeas  cor- 
pus cases  are  special  cases  and  are  no- 
where mentioned  in  the  fee-bill.  They 
are  proceedings  sui generis,  to  which  the 
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2.  In  State  Courts.  —  The  matter  of  costs  in  state  courts  is  regu- 
lated to  a  large  extent  by  statute,  but  in  some  of  the  states  there 
appears  to  have  been  no  such  legislation.  But  whether  so  regu- 
lated or  not,  the  discretion  of  the  court  seems  to  be  large.*  The 
costs  are  often  adjudged  against  the  unsuccessful  party,*  and 
particularly  so  where  the  writ  is  invoked  without  meritorious 
cause.' 

Where  the  Respondent  Dies  pending  an  appeal  in  a  habeas  corpus  case, 
each  party  will  be  left  to  pay  his  own  costs.* 

Security.  —  The  court  will  not  require  the  prosecutor  to  enter 
security  for  costs.* 


provisions  of  Rev  Stat.  U.  S.,  fc^  228, 
regulating  the  fees  of  clerks  of  the  Cir- 
cuit and  District  Courts,  do  not  apply  in 
the  taxation  of  costs.  In  re  Moy  Chee 
Kee,  33  Fed.  Rep.  377. 

1.  Church  on  Habeas  Corpus,  §  118. 
Where   a  writ   of   habeas  corpus  is 

made  returnable  in  court  and  such  pro- 
ceedings are  had  as  the  appointment  of 
a  referee  to  take  testimony, examination 
of  witnesses,  and  a  subsequent  hearing 
in  court,  the  proceeding  on  habeas  cor- 
pus is  a  special  one  under  Act  of  1854, 
P-  593.  §  3.  ^"d  costs  are  allowable  in 
such  proceedings  in  the  discretion  of 
the  court.  The  costs,  however,  em- 
brace only  the  items  for  proceedings 
after  petition  and  before  trial  and  for 
the  trial  and  disbursements.  Matter 
of  Barnett,  53  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  247,  II  Hun  (N.  Y.)  468, 
modifying  a  former  decision  in  this  case 
in  52  How.  Pr.  (N.  Y.)  73. 

Officers'  Fees  for  Diflferent  Hearings.  — 
Where  there  are  different  hearings 
upon  a  writ  of  habeas  corpus,  the  offi- 
cers are  entitled  to  their  fees  for  each 
hearing.     Ware  v.  State,  33  Ga.  338. 

2.  Indiana.  —  There  is  no  error  in  ad- 
judging costs  against  the  unsuccessful 
party  in  a  habeas  corpus  proceeding, 
and  certainly  none  where  the  judgment 
for  costs  is  complained  of  for  the  first 
time  in  the  Supreme  Court.  McGlen- 
nan  v.  Margowski,  90  Ind.  150. 

Montana.  —  A  habeas  corpus  proceed- 
ing is  a  special  proceeding  in  the 
nature  of  an  action,  the  disposition  of 
the  writ  is  a  judgment,  and  the  relator 
a  plaintiff,  within  the  meaning  of  sec- 
lion  495  of  the  Montana  Code  of  Civil 
Procedure,  allowing  costs  to  the  plain- 
tiff upon  ■ju.dgment  in  his  favor  in 
special  proceedings  in  the  nature  of  an 
action.     State  v.  Newell,  13  Mont.  302. 

Liability  of  County.  —  In  a  habeas  cor- 
pus proceeding   for  the   custody  of   a 


minor  child  in  which  the  applicant 
fails  and  the  child  is  allowed  to  remain 
with  the  defendant,  the  costs  cannot  be 
taxed  to  the  county  in  which  the  action 
was  brought  and  tried  and  the  appli- 
cant resides.  No  statute  provides  it, 
and  there  is  no  reason  in  the  nature  of 
the  case  for  it.  The  court, /^-r  Adams, 
C.  J.,  said:  "  We  are  not  called  upon 
to  determine  how  the  costs  in  question 
should  be  taxed.  It  is  evident  that 
they  could  not  be  taxed  to  the  defend- 
ants, because  they  were  successful. 
They  ought  not  to  be  taxed  to  the 
child,  because,  while  the  petition  was 
filed  ostensibly  in  her  behalf,  it  appears 
that  it  was  not  by  her  consent.  The 
evidence  shows  that  she  desired  to  re- 
main with  the  defendants,  and  that  the 
claims  of  the  petitioners  should  be  de- 
nied. Possibly  the  costs  should  have 
been  taxed  to  the  petitioners,  and  pos- 
sibly there  is  a  defect  of  legislation  in 
this  respect.  However  that  may  be, 
we  are  agreed  that  they  cannot  prop- 
erly be  taxed  to  the  county."  State  v. 
Collins,  54  Iowa  441. 

Liability  of  Sheriff.  —  A  sheriff  who 
has  the  custody  of  a  person  arrested 
and  committed  to  jail  under  a  valid 
process  is  not,  upon  a  discharge  of  the 
prisoner  upon  habeas  corpus,  liable  for 
costs;  and  it  is  error  to  render  a  judg- 
ment against  him  for  their  collection. 
Sheriff  v.  People,  32  111.  446. 

But  where  the  sheriff  keeps  the  pris- 
oner in  jail  after  the  contractor  who 
hires  him  demands  him,  he,  not  the 
county  or  the  prisoner,  is  chargeable 
with  the  jail  fees,  as  well  as  the  costs 
of  a  writ  of  habeas  corpus  sued  out  by 
the  contractor  to  obtain  custody.  Mat- 
thews V.  Sheriff,  57  Miss.  337. 

3.  State  V.  Reynolds,  13  Mont.  423; 
State  V.  Newell,  13  Mont.  302. 

4.  Brown  v.  Rainor,  108  N.  Car.  204. 

5.  State  V.  Lyon,  i  N.  J.  L.  462. 
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XVI.  Second  Application  —  1.  For  Release  from  Restraint.  — 
By  the  groat  preponderance  of  authority,  the  principle  of  res 
adjiidicata,  where  not  otherwise  provided  by  statute,  has  no  appli- 
cation to  habeas  corpus  cases,  and  a  decision  on  one  writ  is  no  bar 
to  the  issuance  of  and  proceedings  on  a  subsequent  habeas 
corpus.*  Therefore  a  party  refused  a  discharge  on  one  habeas 
corpus  may  pursue  his  remedy  by  this  writ  on  subsequent  appli- 
cations until  perhaps  he  has  exhausted  the  entire  judiciary  power 
of  the  state.* 

Consideration  of  Prior  Decision.  —  But  a  decision  on  habeas  corpus  has 
at  times  been  deemed  entitled  to  some  consideration,  and  where 
the  case  has  already  been  heard  upon  the  same  evidence,  and  the 
facts  and  the  circumstances  are  the  same,  it  may  warrant  the 
refusal  or  dismissal  of  the  second  writ.^ 


1.  Rex  V.  Suddis,  i  East  306;  Ex  p. 
Partington,  2  D.  &  L.  650,  13  M.  &  W. 
679;  Matter  of  Blair's  Petition,  4  Wis. 
532;  In  re  Snell,  31  Minn,  no;  Ex  p. 
Alexander,  2  Am.  L.  Reg.  44;  Matter 
of  Reynolds,  6  Park.  Cr.  Rep.  (U.  S. 
Dist.  Ct.)  276;  People  v.  Brady,  56  N.  Y. 
182,  in  effect  overruling  Matter  of  Da 
Costa,  I  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)i29,  and  distinguishing  Mercein  v. 
People,  25  Wend.  (N.  Y.)  64,  where  the 
controversy  related  merely  to  the  right 
to  the  custody  of  an  infant  child. 

The  Doctrine  in  the  Federal  Courts  is 
likewise  that  the  decision  under  one 
writ  of  habeas  corpus  refusing  the  dis- 
charge of  a  prisoner  is  no  bar  to  the 
issuing  of  any  number  of  other  con- 
secutive writs  by  any  court  or  magis- 
trate having  jurisdiction.  Exp.  Kaine, 
3  Blatchf.  (U.  S.)  I. 

Decision  in  State  Court  as  Bes  Adjudi- 
eata  in  Federal  Court.  —  The  dismissal 
by  a  state  court  of  a  petition  for  a  writ 
of  habeas  corpus,  though  accompanied 
by  a  formal  order  that  the  petitioner 
remain  in  custody,  does  not  constitute 
res  adjudicata  in  a  similar  petition  in 
a  federal  court,  where,  as  in  Massa- 
chusetts, the  dismissal  would  not  be  a 
bar  to  a  new  proceeding  in  the  state 
court.  King  v.  McLean  Asylum,  12  C. 
C.  A.  145. 

For  appellate  review  of  habeas  cor- 
pus decisions  see  infra,  XVII.  Review 
by  Writ  of  Error  or  Appeal. 

2.  Howe  V.  State,  9  Mo.  690;  Ex  p. 
Perkins,  2  Cal.  424. 

California.  —  In  Matter  of  Ring,  28 
Cal.  247,  Sanderson,  C.  J.,  said: 
"  Under  the  old  constitution  it  was 
held  in  Ex  p.  Perkins,  2  Cal.  429,  that 
a  decision  upon  a  habeas  corpus  was  not 


appealable  or  subject  to  review,  and 
that  the  doctrine  of  res  adjudicata  has 
no  application  to  such  a  case.  The  late 
amendments  to  the  constitution  have 
made  no  change  which  affects  this  ques- 
tion, and  the  statute  upon  the  subject 
of  habeas  corpus  remains  the  same  as  it 
was  at  the  time  that  decision  was  made. 
In  that  case  it  was  held  that  a  party 
in  custody  might  apply  in  succession  to 
every  judge  of  every  court  of  record  in 
the  state  for  his  discharge  on  habeas 
corpus,  until  the  entire  judicial  power 
of  the  state  was  exhausted;  but  in  this 
respect  the  new  constitution  has  made 
a  change,  and  such  party  is  now  re- 
stricted to  the  justices  of  this  court 
and  the  district  or  county  judges  of 
the  district  or  county  in  which  he  is 
restrained  of  his  liberty." 

Mississippi.  —  By  statute  in  Missis- 
sippi it  is  provided  that  a  judgment 
rendered  on  the  trial  of  any  writ  of 
habeas  corpus  shall  be  conclusive  until 
reversed,  and  while  so  in  force  shall  be 
a  bar  to  another  habeas  corpus  in  the 
same  cause  to  bring  the  same  matter 
again  in  question.  Ex  p.  Pattison,  56 
Miss.  161;  Exp.  Hamilton,  65  Miss.  99. 

Montana.  —  According  to  the  statute 
in  Montana,  if  a  prisoner  remanded 
under  the  provisions  of  the  Habeas 
Corpus  Act  obtains  a  second  writ,  and 
it  appears  that  the  prisoner  was  re- 
manded for  an  offense  adjudged  not 
bailable,  such  order  is  conclusive  on 
the  court  ordering  the  second  writ,  and 
the  prisoner  should  be  forthwith  re- 
manded without  further  proceedings. 

3.  Ex  p.  Lawrence,  5  Binn.  (Pa.)  304; 
Ex  p.  Campbell,  20  Ala.  89.  See  note 
to  People  V.  McLeod,  3  Hill  (N.  Y.) 
675. 
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New  Facts  or  Circunuitances. —  Even  in  those  states  which  do  not 
favor  the  issuance  of  a  second  writ  after  a  decision  on  a  previous 
one,  if  new  facts  and  circumstances  or  newly  discovered  evidence 
exist  at  the  time  of  the  second  application,  the  writ  will  usually 
be  allowed.* 

2.  For  Custody  of  Children. —  The  determination  of  a  court  on 
habeas  corpus  respecting  the  custody  of  children  stands  on  a  dif- 
ferent footing,  and  such  a  decision  is  res  adjudicata  and  precludes 
the  issuance  of  a  second  writ  on  the  same  state  of  facts.*  Even 
in  this  case,  however,  if  new  facts  and  circumstances  are  shown,  a 
second  application  may  be  granted.' 


1.  People  V.  Fancher,  i  Hun  (N.  Y.) 
27.     See  State  v.  Jones,  36  S.  Car.  607. 

Mississippi.  —  This  new  writ  must  be 
based  upon  facts  which  have  actually 
occurred  since  the  hearing  of  the  origi- 
nal writ,  and  not  upon  the  claim  of 
newly  discovered  evidence  as  to  old 
facts.  In  this  case  the  newly  occurring 
facts  set  forth  in  the  petition  upon  which 
the  second  writ  of  habeas  corpus  was 
granted  were  a  mistrial  before  the  petit 
jury  and  the  serious  impairment  of  the 
relator's  health  caused  by  his  imprison- 
ment.    Ex  p.  Pattison,  56  Miss.  161. 

This  second  writ  can  only  be  granted 
where  some  supervening  fact  has  taken 
place  which  alters  the  substantial  as- 
pect of  the  case,  and  it  cannot  be  done 
merely  upon  the  ground  of  newly  dis- 
covered evidence.  Whether  such  evi- 
dence could  or  could  not  have  been  dis- 
covered before  by  the  exercise  of  dili- 
gence is  wholly  immaterial.  To  sustain 
the  new  writ  there  must  be  some  fact 
which,  happening  since  the  former 
trial,  has  changed  the  legal  attitude  of 
the  case;  as  by  the  finding  of  an  in- 
dictment where  the  legal  aspect  is 
changed  or  where  by  mistrial  before  a 
petit  jury  it  may  be  plausibly  argued 
that  the  legal  presumption  that  the 
proof  is  positive  or  the  presumption 
great  has  been  negatived  by  the  failure 
of  the  jury  to  agree.  Ex  p.  Nichols. 
62  Miss.  158,  citing  Ex  p.  Pattison,  56 
Miss.   161 ;  Ex  p.   Bridewell,   57  Miss. 

177. 

A  subsequent  indictment  of  a  person 
who,  having  been  confined  upon  a  prior 
indictment  for  the  same  offense  of 
murder,  has  been  denied  bail  in  a  ha- 
beas corpus  proceeding  does  not  make 
a  new  ^ase  entitling  such  person  to 
another  writ  of  habeas  corpus,  nor  sub- 
ject his  appeal  from  the  judgment  on 
the  first  writ  to  be  dismissed  by  the 
court.     And  if  on  the  trial  of  such  ap- 


peal the  judgment  be  reversed,  it  is  no 
longer  a  bar  to  another  writ  of  habeas 
corpus.     Ex  p.  Hamilton,  65  Miss.  99. 

Texas.  —  By  statute  in  Texas  a  party 
may  obtain  a  writ  of  habeas  corpus  a 
second  time  on  the  ground  of  newly 
discovered  evidence.  Ex  p.  Foster,  5 
Tex.  App.  625. 

But  according  to  this  statute  an  ap- 
plication for  the  second  writ  is  not 
limited  to  newly  discovered  evidence. 
The  right  is  conferred  in  two  classes  of 
cases:  First,  where  important  testi- 
mony has  been  obtained  which,  though 
not  newly  discovered,  or  which,  though 
know^n  to  him,  it  was  not  in  his  power 
to  produce  at  the  former  hearing; 
second,  where  the  evidence  was  newly 
discovered.  Ex  p.  Foster,  5  Tex.  App. 
625;  Exp.  Rosson,  24  Tex.  App.  226. 

Where  this  application  is  based  on 
newly  discovered  testimony  of  a  wit- 
ness, the  affidavit  of  the  witness  must 
accompany  the  application,  and  the 
application  must  in  all  things  conform 
to  the  rule  governing  applications  for 
new  trials  based  upon  newly  discovered 
evidence.  Ex  p.  Foster,  5  Tex.  App. 
625. 

2.  Mercein  v.  People,  25  Wend.  (N. 
Y.)  64;  People  V.  Burtnett,  13  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  8;  In  re  Sneden, 
105  Mich.  61;  State  v.  Bechdel,  37 
Minn.  360;  Brooke  v.  Logan,  112  Ind. 
183.  See  McConologue's  Case,  107 
Mass.  154. 

3.  People  V.  Mercein,  3  Hill  (N.  Y.) 

399- 

In  People  v.  Cooper,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  288,  a  decision  in  re- 
gard to  the  custody  of  a  minor  child 
on  habeas  corpus  was  held  no  bar  to 
proceedings  on  a  second  writ,  for  the 
reason  that  in  this  case  the  former 
court  had  not  the  necessary  power  to 
afford  relief  and  also  because  a  new 
state  of  facts  was  presented. 
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XVn.  Review  by  Writ  of  Eeeor  oe  Appeal — 1.  State  Courts — 
a.  Independent  of  Statutory  Provisions. —  Independent  of 
statutory  provisions,  the  best  doctrine  appears  to  be  that  a 
decision  in  a  habeas  corpus  case  is  not  of  that  final  and  conclusive 
character  necessary  to  support  a  review  by  writ  of  error,*  and 
that  no  right  of  appeal  exists.'     But  this  doctrine  is  not  uncon- 


1.  Alabama.  —  Wade  f.  Judge,  5  Ala. 
130;  Wilkinson  7>.  Murphy,  20  Ala.  104. 

Illinois.  —  Sheriff  v.  People,  32  111. 
446,  overruling  People  v.  Hessing,  28 
111.  410,  and  followed  by  Ex  p.  Thomp- 
son, 93  111.  89;  People  V.  Skinner,  19 
111.  App.  332;  Wallace  v.  Cleary,  5  111. 
App.384. 

Michigan.  —  Faust  z/.  Judge,  30  Mich. 
266;  People  T'.  Conant,  59  Mich.  565; 
People  f.  Fairman,  59  Mich.  568. 

Pennsylvania.  —  Russell  v.  Com.,  I 
P.  &  W.  (Pa.)  82;  Com.  V.  Jones.  3  S. 
&  R.  (Pa.)  158. 

England.  —  Burdett  v.  Abbott,  14  East 
91;  Bushell's  Case,  Freem.  K.  B.  &  C. 
P.  i;  Wilson's  Case,  7  Q.  B.  984,  53 
E.  C.  L.  984;  London's  Case,  8  Coke 
121;  Pender  v.  Herle,  3  Bro.  P.  C.  505; 
Rex  V.  Suddis,  i  East  306;  Rex  v. 
Bythell,  12  Mod.  75;  Rex  v.  Trinity 
Chapel,  8  Mod.  27. 

2.  Ex  p.  Perkins,  2  Cal.  424;  Matter 
of  Ring,  28  Cal.  247;  People  v.  Schus- 
ter, 40  Cal.  627;  Napier  v.  People,  9 
111.  App.  523;  People  V.  Sheriff,  57  111. 
App.  505. 

Lotiisiana. —  It  was  held  that  no  ap- 
peal lies  from  the  refusal  to  grant 
habeas  corpus  in  a  criminal  case.  Lav- 
erty  v.  Duplessis,  3  Martin  (La.)  41. 

And  that  no  appeal  lies  from  pro- 
ceedings growing  out  of  a  writ  of 
habeas  corpus  in  a  criminal  case  or  for 
detention  for  disobedience  to  police 
regulations  or  in  like  cases.  State  v. 
Judge,  15  La.  192. 

But  that  an  appeal  does  lie  to  review 
an  order  of  discharge  on  habeas  corpus 
in  a  civil  case.  Dodge's  Case,  6  Mar- 
tin (La.)  570;  Martin  v.  Ashcraft,  8 
Martin  N.  S.  (La.)  313;  Chardon  v. 
Guimblotte,  i  La.  421;  Hyde  v.  Jen- 
kins, 6  La.  427;  Ex  p.  Lafonta,  2  Rob. 
(La.)  495. 

Though  a  suspensive  appeal  would 
not  lie  from  such  an  order  although  the 
imprisonment  grew  out  of  proceedings 
in  a  civil  action.  Ex  p.  Emanuel,  4 
La.  Ann.  424. 

The  later  cases  hold  that  the  judg- 
ment rendered  on  an  application  for 
habeas  corpus  is  not  a  final  one,  and 


there  is  no  authorization  for  a  review 
by  appeal.  Ex  p.  Mitchell,  i  La.  Ann. 
413;  State  V.  Parish  Prison,  15  La.  Ann. 
347;  State  v.  Sheriff,  30  La.  Ann.  11 74; 
In  re  Strickland,  41  La.  Ann.  324. 

Maryland.  —  The  order  of  a  court  dis- 
missing the  application  of  the  peti- 
tioner for  habeas  corpus  is  not  a  deter- 
mination or  judgment  of  the  court  in  a 
civil  suit  or  action  in  contemplation  of 
the  Act  of  Jiaryland,  1875,  c.  87,  so  as 
to  authorize  an  appeal.  Bell  v.  State, 
4  Gill.  (Md.)  301;  State  v.  Mace,  5  Md. 
337;  Matter  of  Coston  's  Petition,  23 
Md.  271;  Roth  V.  House  of  Refuge,  31 
Md.  329. 

But  by  the  constitution  of  Maryland 
any  matter  of  law  decided  on  applica- 
tion for  a  writ  of  habeas  corpus  by  any 
of  the  several  judges  assigned  to  the 
different  courts  in  Baltimore  city  is 
subject  to  review  and  determination 
by  the  supreme  bench  of  Baltimore 
city.  Roth  v.  House  of  Refuge,  31 
Md.  329. 

Missouri.  —  The  decision  of  a  court 
remanding  or  discharging  a  prisoner 
brought  before  it  on  habeas  corpus  is 
conclusive  in  that  proceeding,  and  no 
appeal  lies  to  review  that  decision. 
Howe  v.  State,  9  Mo.  690;  Ferguson  v. 
Ferguson,  36  Mo.  197;  Ex  p.  Jilz,  64 
Mo.  205. 

In  Howe  v.  State,  9  Mo.  690,  it  was 
said:  "  The  only  appeal  which  the 
party  has  from  a  decision  of  the  judge 
or  court  in  refusing  to  discharge  him  is 
to  another  judge  or  court,  who  may  re- 
gard his  application  more  favorably; 
and  this  is  to  be  done  in  the  character 
of  an  original  application,  and  not  in 
the  exercise  of  appellate  power." 

Pennsylvania.  —  No  appeal  lies  from 
an  order  in  habeas  corpus  proceedings 
remanding  a  child  into  the  custody  of 
its  father  and  directing  the  writ  to 
stand  over  subject  to  the  further  con- 
sideration of  the  court,  such  orders  not 
being  final.  Com.  v.  Blatt,  165  Pa.  St. 
213. 

irtah.  —  No  appeal  will  lie  from  an 
order  discharging  a  prisoner  upon 
habeas  corpus,  such  order  not  being  a 
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troverted,  and  there  are  many  respectable  authorities  considering 
a  decision  on  habeas  corpus  to  possess  a  sufficient  element  of 
finality  to  support  a  writ  of  error  and  of  such  a  nature  as  to 
admit  of  appeal.* 

b.  Under  Statutory  Provisions.  — In  many  of  the  states, 
statutes  have  been  passed  expressly  providing  for  a  review  of 
habeas  corpus  cases  by  writ  of  error  and  appeal,  and  in  such  cases, 
of  course,  the  statutory  provisions  must  govern.* 


final  decision.     In  re  Clasby,  3  Utah 
183;  Mead  v.  Metcalf,  7  Utah  103. 

1.  Arkansas. — The  statute  of  Arkansas 
regulating  the  practice  on  applications 
for  habeas  corpus  makes  no  provision 
for  appeal  or  writ  of  error,  but  it  does 
not  follow  from  this  that  the  decision 
of  the  circuit  judge  is  necessarily  final 
and  conclusive  upon  an  application  for 
•  habeas  corpus.  The  power  of  revision 
in  such  case  is  to  be  found  in  that 
clause  of  the  constitution  which  con- 
fers upon  the  Supreme  Court  a  general 
superintending  control  overall  inferior 
and  other  courts  of  law  and  equity, 
and  in  furtherance  of  such  superin- 
tending and  controlling  power  to  issue 
writs  of  habeas  corpus,  certiorari,  man- 
damus, etc.,  and  to  hear  and  determine 
the  same.     Ex  p.  Good,  19  Ark.  410. 

"By  the  constitution  this  court  has  a 
general  superintending  control  '  over 
all  inferior  courts  of  law  and  equity.' 
A  proceeding  before  a  chancellor  or 
circuit  judge  at  chambers,  upon  habeas 
corpus,  is  not  a  proceeding,  strictly 
speaking,  before  a  court,  nor  is  his 
action  the  action  of  the  court'  over 
which  he  ordinarily  presides.  But  it 
is  essentially  a  judicial  proceeding  in 
its  nature,  requiring  the  exercise  of 
'judicial  functions  and  discretion.  It  is 
a  judicial  tribunal  dealing  with  mat- 
ters which  affect  the  dearest  rights  in 
social  life.  The  questions  arising 
upon  writs  of  habeas  corpus,  whether  it 
be  the  right  to  bail,  or  the  right  to  be 
relieved  of  improper  restraint,  or  the 
right  to  the  personal  care  and  custody 
of  children,  are  all  rights  of  the 
gravest  importance.  It  would  be  a 
disgrace  to  any  government,  if  the  de- 
cision of  such  matters  were  left  to  the 
arbitrary  will  of  one  man  without  ap- 
peal or  means  of  correction."  Eakin, 
J.,  in  Ex  p.  Jackson,  45  Ark.  160. 

Conneo^cut.  —  Error  will  lie  to  review 
a  judgment  on  habeas  corpus  in  Con- 
necticut. Macready  v.  Wilcox,  33 
Conn.  321. 

Nebraska.  —  An  order  made   on    the 
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hearing  of  habeas  corpus  may  be  re- 
viewed by  writ  of  error.  In  re  Van 
Sciever,  42  Neb.  772;  Atwood  v.  A*- 
water,  34  Neb.  402.  See  In  re  While, 
33  Neb.  812. 

But  being  in  its  nature  a  civil  pro- 
ceeding, such  review  must  be  made  by 
petition  in  error.  In  re  Van  Sciever, 
42  Neb.  772. 

New  York.  —  A  judgment  remand- 
ing the  prisoner  on  habeas  corpus  is 
sufficiently  final  and  conclusive  to  sus- 
tain a  writ  of  error.  Yates  v.  People, 
6  Johns.  (N.  Y.)  337.  See  People  v. 
Liscomb,  60  N.  Y.  559. 

North  Carolina.  —  And  the  decision  oa 
a  writ  of  habeas  corpus  to  free  a  persoa 
from  restraint  for  any  other  cause  thaa 
the  commission  of  a  criminal  offense  is 
a  judgment  and  subject  to  review  by 
writ  of  error  or  certiorari  in  North 
Carolina.  Waltan  v.  Gatlin,  i  WinsL 
L.  (N.  Car.)  318. 

2.  Alabama.  —  It  was  held  that,  the  de- 
cision of  a  probate  judge  in  a  habeas 
corpus  case  not  being  final,  no  appeal 
lies  to  the  Supreme  Court.  Guilford  v. 
Hicks,  36  Ala.  95. 

But  under  statutory  provisions  (Code, 
§  3640),  an  appeal  to  the  Supreme  Court 
lies  from  an  order  made  by  a  judge  of 
probate  on  habeas  corpus  discharging  a 
minor  from  custody  as  an  apprentice. 
Shows  V.  Pendry,  93  Ala.  248,  over- 
ruling Matthews  v.  Hobbs.  51  Ala.  210. 

Dakota,  —  From  an  adjudication  by 
the  District  Court,  or  a  judge  thereof, 
on  petition  for  a  writ  of  habeas  corpus, 
an  appeal  could  be  taken  to  the  Su- 
preme Court  of  the  territory.  U.  S.  v. 
Burdick,  i  Dakota  137. 

Florida.  —  Refusal  of  a  court  to 
grant  a  writ  of  habeas  corpus  is  a  suffi- 
cient judgment  to  make  a  writ  of  error 
applicable  under  the  statute  of  Florida. 
Ex  p.  Edwards,  11  Fla.  174. 

And  under  the  statute,  writ  of  error 
is  the  exclusive  method  of  reviewing 
judgment  on  the  writ;  appeal  is  inap- 
plicable. Tyler  v.  Painter,  16  Fla.  144. 
See  Exp.  Powell,  20  Fla.  806. 
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2.  United  States  Courts. — a.  From  Inferior  Courts  to  Cir- 
cuit Court.  —  Formerly  the  Revised  Statutes  of  the  United 
States  provided  that  from  the  final  decision  of  any  court,  justice, 


Indiana.  —  By  statute,  appeals  from 
interlocutory  orders  or  judgments  upon 
writs  of  habeas  corpus  are  expressly  au- 
thorized. Speer  v.  Davis,  38  Ind.  271; 
Ex  p.  Richards,  102  Ind.  260.  See 
Miller  v.  Snyder,  6  Ind.  i;  Lumm  v. 
State,  3  Ind.  293. 

And  an  appeal  will  lie  from  an  order 
or  judgment,  whether  made  in  term 
time  or  vacation,  without  the  filing  of 
a  bond.  Nichols  v.  Cornelius,  7  Ind. 
611. 

Iowa.  —  By  the  code,  §  3164,  an  appeal 
may  be  taken  to  the  Supreme  Court 
from  an  order  or  judgment  on  habeas 
corpus.  See  Thompson  v.  Oglesby,  42 
Iowa  598;  Shaw  v.  Nachtwey,  43  Iowa 
653;  Jennings  v.  Jennings,  56  Iowa 
288;  Drumb  v.  Keen,  47  Iowa  435; 
State  V.  Kirkpatrick,  54  Iowa  373; 
Kline  v.  Kline,  57  Iowa  386;  Fouts  v. 
Pierce,  64  Iowa  71;  Bonnett  v.  Bon- 
nett,  61  Iowa  199;  Jackson  v.  Boyd,  53 
Iowa  536. 

Prior  to  the  code  of  1873,  an  appeal 
to  the  Supreme  Court  did  not  lie  from  a 
decision  or  order  of  one  of  the  judges 
thereof  in  a  habeas  corpus  proceeding. 
In  re  Curley,  34  Iowa  184. 

But  by  the  code,  §  3165, an  appeal  may 
be  taken  to  the  Supreme  Court  from  the 
order  of  a  judge,  in  the  same  way  as  if 
made  by  a  court. 

Kentucky.  —  No  appeal  lies  from  the 
■order  of  a  judicial  officer  in  a  habeas 
corpus  case  in  Kentucky.  The  statute 
of  this  state  allows  it  in  such  cases 
only  from  the  decision  of  an  inferior 
court.  Weddington  v.  Sloan,  15  B. 
Mon.  (Ky.)  147;  Gill's  Petition,  92  Ky. 
118. 

And  the  fact  that  the  order  of  the 
judge  disposing  of  the  writ  was  made 
during  term  time  and  spread  upon  the 
order  book  of  the  court  does  not  alter 
the  character  of  the  judgment.  Broad- 
well  V.  Com.,  98  Ky.  15. 

Minnesota.  —  Under  the  Gen.  Stat,  of 
Minnesota,  1878,  an  order  discharging 
a  person  brought  upon  a  writ  of  habeas 
corpus  may  be  brought  to  the  Supreme 
Court  for  review  by  appeal,  but  not 
by  certiorari.  State  v.  Buckham,  29 
Minn.  462. 

Mississippi.  —  Judgment  on  habeas 
corpus  may  be  reviewed  by  writ  of 
error,    but    formerly    not    by    appeal. 


Steele  v.  Shirley,  13  Smed.  &  M.  (Miss.) 
196;  Covington  v.  Arrington,  32  Miss. 
144. 

In  Hardy  v.  Smith,  3  Smed.  &  M. 
(Miss.)  316;  Nations  v.  Alvis,  5  Smed. 

6  M.  (Miss.)  338,  and  Emanuel  v. 
State,  36  Miss.  627,  writs  of  error  were 
allowed  without  objection. 

Code  Miss.,  §  35,  provides  that  any 
party  aggrieved  by  the  judgment  on 
the  trial  of  habeas  corpus  shall  have  an 
appeal  to  the  Supreme  Court.  See 
Hamilton  v.  Flowers,  57  Miss.  14; 
Ex  p.  Phillips,  57  Miss.  357. 

New  York.  —  The  code  of  New  York 
provides  that  an  appeal  may  be  taken  in 
habeas  corpus  cases  from  an  order  ref- 
fusing  to  grant  the  writ  or  from  a  final 
order  made  on  the  return  of  the  writ 
to  discharge  or  remand  the  prisoner  or 
to  dismiss  the  proceedings.  People  v. 
Moss,  6  N.  y.  App.  Div.  414;  Matter  of 
ScralTord,  59  Hun  (N.  Y.)  320. 

But  there  is  nothing  reviewable  or 
appealable  in  habeas  corpus  cases  until 
there  is  a  final  adjudication  therein. 
Matter  of  Welch,  74  N.  Y.  299;  People 
V.  Walts,  122  N.  Y.  238. 

So  it  is  held  that  an  order  directing 
a  reference  to  take  testimony  in  a 
habeas  corpus  proceeding  for  the  cus- 
tody of  a  child  is  an  unappealable  one. 
People  V.  Moss,  6  N.  Y.  App.  Div.  414. 

Aod  an  order  directing  further  re- 
turn to  a  writ  is  likewise  not  appeal- 
able; it  is  not  one  of  the  cases  in  which 
appeal  is  authorized.  In  re  Larson,  96 
N.  Y.  381,  reversing  Matter  of  Larson, 
31  Hun  (N.  Y.)  539. 

Nor  will  an  appeal  lie  from  a  refusal 
by  the  court  below  to  set  aside  an  order 
in  habeas  corpus  on  motion,  where  it 
was  in  the  discretion  of  the  court  below 
to  grant  that  relief  or  to  leave  the 
plaintiff  to  set  up  the  invalidity  of  the 
order  whenever  an  attempt  is  made  to 
enforce  it.  Foote  v.  Lathrop,  41  N.  Y, 
358;  People  V.  Brown,  103  N.  Y.  684. 

North  Carolina.  —  By  Acts  of  North 
Carolina  1858,  c.  53,  in  all  cases  of 
habeas  corpus  before  any  judge  or  court 
where  the  contention  is  in  respect  to  the 
custody  of  minor  children,  either  party 
may  appeal.     Musgrove  v.  Kornegay, 

7  Jones  L.  (N.  Car.)  71. 

But  this  being  the  only  case  in  which 
appeal  is  authorized  by  statute,  it  will 
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or  j  udge  inferior  to  the  Circuit  Court,  upon  an  application  for  a  writ 
of  habeas  corpus,  or  upon  such  writ  when  issued,  an  appeal  might 
be  taken  to  the  Circuit  Court  for  the  district  in  whicn  the  cause 


lie  in  no  other.  State  v.  Miller,  97  N. 
Car.  451.  See  Walton  v.  Gatlin,  i 
Winst.  L.  (N.  Car.)  318. 

Ohio.  —  Habeas  corpus  is  essentially  a 
civil  and  not  a  criminal  proceeding,  and 
under  Rev.  Stat.  Ohio,  §  5751,  providing 
that  the  proceeding  in  habeas  corpus 
may  be  reviewed  on  error  as  in  other 
cases,  a  final  order  of  discharge  on  the 
writ  is  not  conclusive,  but  may  be  re- 
viewed and  reversed  by  a  higher  court 
on  error.  Henderson  v.  James,  52  Ohio 
St.  242;  Wilcox  V.  Nolze,  34  Ohio  St. 
520. 

Tennessee.  —  Under  neither  the  com- 
mon law  nor  the  code  did  an  appeal  lie 
from  a  judgment  in  a  habeas  corpus 
proceeding.  State  v.  Malone,  3  Sneed 
(Tenn.)  413;  Lea  v.  White,  4  Sneed 
(Tenn.)  73;  State  v.  Galloway,  5 
Coldw.  (Tenn.)  326;  State  v.  Taxing 
Dist.,  t6  Lea  (Tenn.)  240. 

But  since  these  decisions  the  legisla- 
ture, by  Acts  1887,  c.  157,  has  given 
the  right  of  appeal  to  either  the  relator 
or  the  defendant  in  any  habeas  corpus 
case,  with  the  proviso,  however,  that 
this  right  shall  not  apply  to  parties  held 
in  custody  in  criminal  cases.  Vanvabry 
V.  Staton,  88  Tenn.  334. 

This  proviso  restricting  appeals  when 
a  party  is  held  in  custody  in  a  criminal 
case  applies  only  to  pending  criminal 
cases,  and  not  to  those  where  judgment 
of  conviction  has  been  passed.  In  the 
latter  case  the  act  allows  an  appeal. 
Vanvabry  v.  Staton,  88  Tenn.  334,  a/- 
f  roving- State  v.  McClellan,  87  Tenn.  52. 

Writ  of  error  lies  in  any  case  in 
which  appeal  is  given  by  Tenn.  Act  of 
1887,  c.  157,  which  is  in  any  case 
where  a  party  is  not  held  in  custody  in 
a  pending  criminal  case.  Vanvabry  v. 
Staton,  88  Tenn.  334. 

Texas.  —  It  has  been  decided  that  an 
appeal  does  not  lie  from  the  refusal  of 
a  judge  to  grant  habeas  corpus.  Ex  p. 
Ainsworth,  27  Tex.  731;  Thomas  v. 
State,  40  Tex.  6;  Ex  p.  Foster,  5  Tex. 
App.  625. 

And  in  Yarbrough  v.  State,  2  Tex. 
519,  it  was  held  on  principle  that  no 
appeal  would  lie  from  a  decision  refus- 
ing J)ail  and  remanding  a  prisoner 
charged  with  murder.  But  by  the 
Code  Crim.  Pro.,  art.  719,  an  appeal 
may  be  taken   by  the  applicant  where 


the  court  or  judge  decides  against  his 
discharge  on  habeas  corpus.  Ex  p. 
Ainsworth,  27  Tex.  731 ;  Exp.  Foster,  5 
Tex.  App.  625;  Thomas  v.  State,  40 
Tex.  6;  Ex  p.  Coupland,  26  Tex.  380; 
Ex  p.  McGill,  6  Tex.  App.  498. 

Appeals  in  contempt  of  court  cases, 
however,  are  expressly  denied  by  stat- 
ute, and  hence  no  appeal  will  lie  from 
a  decision  on  habeas  corpus  remanding 
a  prisoner  committed  for  contempt. 
Jordan  v.  State,  14  Tex.  436. 

The  respondent  in  habeas  corpus 
cases  cannot  appeal;  the  right  is  re- 
stricted to  the  applicant.  McFarland 
V.  Johnson,  27  Tex.  105. 

Under  the  constitution  of  Texas  of 
1876,  and  the  laws  of  the  state,  appeals 
from  the  District  Courts  lie  in  civil 
cases  to  the  Courts  of  Civil  Appeals,  and 
in  criminal  cases  to  the  Courts  of  Crimi- 
nal Appeals.  It  is  important,  therefore, 
in  an  appeal  in  a  habeas  corpus  case,  to 
determine  whether  the  habeas  corpus 
proceeding  is  a  civil  or  a  criminal  one 
Under  this,  the  doctrine  has  been  an- 
nounced that  where  a  person  is 
restrained  by  reason  of  his  supposed 
violation  of  some  criminal  or  quasi- 
criminal  law,  then  the  proceeding  nn 
habeas  corpus  must  be  classed  as  a 
criminal  one,  but  where  the  person  is 
held  in  violation  of  some  civil  law,  then 
the  proceeding  must  be  classed  as  a 
civil  case.  The  court  said  that  it  was 
the  cause  of  the  restraint  which  deter- 
mined whether  the  proceeding  to  re- 
move the  restraint  were  a  criminal  or  a 
civil  case.  Hence,  it  was  decided  that 
where  a  father  and  mother  have  re- 
leased the  custody  of  their  infant 
daughter  to  another,  and  subsequently 
desiring  to  remove  the  custody  secured 
the  writ  to  that  end,  such  prodeeding 
was  a  civil  one,  of  which  the  Coui^ts  of 
Civil  Appeals  had  jurisdiction  oh  ap- 
peal.    Legate  v.  Legate,  87  Tex.  248. 

The  constitution  of  Texas,  art.  5,  §  8, 
empowers  all  district  judges  to  grant 
the  writ  of  habeas  corpus  in  felony 
cases.  Code  Crim.  Pro.,  art.  134,  pro- 
vides that  every  provision  relating  to 
the  writ  of  habeas  corpus  shall  be  most 
favorably  construed,  in  order  to  give 
effect  to  the  remedy  and  protect  the 
rights  of  the  person  seeking  relief 
under  it.     In  view  of  this   it  was  held 
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was  heard  in  two  classes  of  cases.*  But  by  Act  of  Congress, 
March  3,  1891,  creating  the  Circuit  Courts  of  Appeals,  all  appellate 
jurisdiction  is  taken  away  from  the  Circuit  Courts,  a:nd  all  appeals 
by  writ  of  error  or  otherwise  from  inferior  or  District  courts  are 
only  subject  to  review  in  the  Supreme  Court  or  the  Circuit  Court 
of  Appeals,  as  hereinafter  set  forth.* 

b.  From  District  and  Circuit  Courts  to  Supreme 
Court.  —  Prior  to  1891,  an  appeal  might  have  been  taken  to  the 
Supreme  Court  from  the  final  decision  of  a  Circuit  Court  on  an 
application  for  a  writ  of  habeas  corpus,  or  upon  such  writ  when 
issued  in  the  same  cases  in  which  an  appeal  was  allowed  from  the 
District  to  the  Circuit  Courts.'     The  Act  of  1891  allowed  appeals 

Appeals  in  cases  of  habeas  corpus 
from  the  final  decision  of  a  District 
Court  or  a  judge  thereof  may,  in  the 
discretion  of  the  court  or  judge,  be  sent 
to  the  appellate  tribunal  in  the  term  of 
the  Circuit  Court  current  at  the  time 
when  the  appeal  is  taken,  under  regu- 
lations adopted  to  secure  justice.  It 
may  be  heard  by  the  circuit  judge  at 
chambers  when  it  appears  that  the 
order  therefor  is  made  without  objec- 
tion and  for  the  convenience  of  parties, 
and  that  the  parties  appear  and  are 
heard,  and  no  objection  is  taken  at  the 
hearing,  and  that  no  hardship  or  in- 
justice follows.  An  objection  thereta 
under  these  circumstances  is  too  late  if 
taken  for  the  first  time  in  the  Supreme 
Court.    Roberts  v.  Reilly.  116  U.  S.  80. 

On  appeal  from  a  decision  of  a  dis- 
trict judge  refusing  to  grant  the  writ 
of  habeas  corpus,  it  was  held  that  the  - 
granting  of  the  writ  rests  in  the  dis- 
cretion of  the  district  judge^  and  if  the 
facts  show  no  abuse  of  that  discretion, 
his  refusal  of  the  writ  will  be  affirmed. 
U.  S.  V.  Ronan,  33  Fed.  Rep.  117. 

2.  Act  March  3,  1891,  26  Stat,  at  L. 
826. 

S,  First:  In  the  case  of  any  person 
alleged  to  be  restrained  of  his  liberty 
in  violation  of  the  constitution  or  of  any 
law  or  treaty  of  the  United  States. 
Second:  In  the  case  of  any  prisoner 
who,  being  a  subject  or  citizen  of  a  for- 
eign state  and  domiciled  therein,  is  com- 
mitted or  confined  or  in  custody  by  or 
under  the  authority  of  a  law  of  the 
United  States,  or  of  any  state  or  proc- 
ess founded  thereon,  for  or  on  account 
of  any  act  done  or  omitted  under  an  al- 
leged right,  title,  authority,  privilege, 
protection,  or  exemption  set  up  or 
claimed  under  the  commission,  order,  or 
sanction  of  any  state  or  sovereign,  the 
validity    and    effect    whereof    depends 


that  an  appeal  lies  from  an  order  of  a 
district  judge  entered  after  the  hearing 
and  disposal  of  a  writ  on  its  merits. 
Ex  p.  Trader,  24  Tex.  App.  393. 

Wifoonain.  —  An  order  made  by  a 
court  commissioner  discharging  a  pris- 
oner on  habeas  corpus  cannot  be  re- 
viewed by  the  Supreme  Court  on  writ 
of  error.  Laws  of  1889,  c.  239  (S.  &  B. 
Ann.  Stat.,  §  3437a),  merely  authorize 
the  court  to  review  the  order  or  judg- 
ment of  an  inferior  court  either  in  deter- 
mining such  matter  originally  or,  when 
sitting  as  a  court  of  review,  in  revers- 
ing or  affirming  the  order  of  a  judge, 
commissioner,  or  other  officer.  State 
V.  Brownell,  So  Wis.  563. 

1.  First:  In  the  case  of  any  person 
alleged  to  be  restrained  of  his  liberty  in 
violation  of  the  constitution,  or  of  any 
law  or  treaty  of  the  United  States. 
Second:  In  the  case  of  any  prisoner 
who,  being  a  subject  or  citizen  of  a  for- 
eign state,  and  domiciled  therein,  is 
committed  or  confined  or  in  custody 
by  or  under  the  authority  or  law  of 
the  United  States,  or  of  any  state,  or 
process  founded  thereon,  for  or  on  ac- 
count of  any  act  done  or  omitted  under 
any  alleged  right,  title,  authority,  privi- 
lege, protection,  or  exemption  set  up  or 
claimed  under  the  commission,  order, 
or  sanction  of  any  foreign  state  or 
sovereignty,  the  validity  and  effect 
whereof  depend  upon  the  law  of  na- 
tions, or  under  color  thereof.  Rev. 
Stat.  U.  S.,  §  763. 

Under  the  Judiciary  Act,  the  United 
States  Circuit  Courts  have  no  appellate 
jurisdiction  from  a  decision  of  the  Dis- 
trict Court  on  habeas  corpus,  but  by  Act 
of  Feb.  5,  1867,  §  I,  this  appellate  juris- 
diction is  conferred  upon  the  Circuit 
Court,  as  above  signified.  Seavey  z>. 
Seymour,  3  Cliff,  (U.  S.)  439.  See  U. 
S.  V.  Fowkes,  53  Fed.  Rep.  13. 
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or  writs  of  error  to  be  taken  from  the  District  Court  or  Circuit 
Court  direct  to  the  Supreme  Court  in  the  following  cases,  but  in 
no  others :  First.  In  any  case  in  which  the  jurisdiction  of  the 
court  is  in  issue;  in  such  cases  the  question  of  jurisdiction  alone 
shall  be  certified  to  the  Supreme  Court  from  the  court  below  for 
decision.*  Second.  From  the  final  sentence  and  decrees  in  prize 
causes.  Third.  In  cases  of  conviction  for  capital  or  otherwise 
infamous  crime.  Fourth.  In  any  case  that  involves  the  construc- 
tion or  application  of  the  Constitution  of  the  United  States.* 
Fifth.  In  any  case  in  which  the  constitutionality  of  any  law  of 
the  United  States  or  the  validity  or  construction  of  any  treaty 
made  under  its  authority  is  drawn  in  question.'     Sixth.  In  any 


upon  the  law  of  nations  or  under  color 
thereof.  U.  S.  Rev.  Stat.,  §  763,  as 
amended  by  Act  of  March  3d,  1885, 
23  Stat,  at  L.  p.  437. 

See  Ex  p.  McCardle,  6  Wall.  (U.  S.) 
318;  Ex  p.  McCardle.  7  Wall.  (U.  S.) 
506;  Ex  p.  Yerger,  8  Wall.  (U.  S.)85; 
Ex  p.  Royall,  I12  U.  S.  181;  In  re  Sun 
Hung,  24  Fed.  Rep.  723;  In  re  Shi- 
buya  jugiro,  140  U.  S.  291;  Stevens  v. 
Fuller,  136  U.  S.  468;  In  re  Luis  Oteiza 
y  Cortes,  136  U.  S.  330;  In  re  Snow, 
120  U.  S.  274. 

Appeal  as  to  Law  and  Facts.  —  An  ap- 
peal from  the  decision  of  a  Circuit  Court 
of  the  United  States  in  a  habeas  corpus 
case,  under  Rev.  Stat.,  §  764,  as 
amended  by  the  Act  of  March  3,  1885, 
23  Stat,  at  L.  437,  c.  353,  brought  up  the 
whole  case,  both  law  and  facts,  and 
imposed  upon  the  Supreme  Court  the 
duty  of  re-examining  it  upon  the  full 
record  as  it  was  heard  in  the  inferior 
court.     In  re  Neagle.  135  U.  S.  i. 

Proceedings  before  a  Jndge.  —  The  Act 
of  Congress  of  March  3,  1885,  c.  353 
(23  Stat,  at  L.  437),  gave  an  appeal  to 
the  United  States  Supreme  Court  in 
habeas  corpus  cases  from  the  final  de- 
cision of  the  Circuit  Court  only,  and  did 
not  cover  appeals  where  the  writ  was 
returnable  before  a  Circuit  judge.  Car- 
per V.  Fitzgerald,  121  U.  S.  87;  In  re 
King,  51  Fed.  Rep.  434;  McKnight  v. 
James,  155  U.  S.  685;  Lambert  v.  Bar- 
rett, 157  U.  S.  697;  In  re  Palliser, 
40  Fed,  Rep.  575,  reversed  in  In  re 
Palliser,  136  U.  S.  257.  because  the 
court,  although  recognizing  the  prin- 
ciple ^bove  stated,  considered  the  or- 
der in*this  case  a  court  order  and  not  a 
judge's  order,  rendering  the  case  ap- 
pealable. 

Certificate  of  Division  of  Opinion. —  In 
Ex  p.  Milligan,  4  Wall.  (U.  S.)  2,  it  was 


held  that  when  a  Circuit  Court  of  the 
United  States  renders  a  final  judgment 
on  habeas  corpus,  refusing  to  discharge 
the  prisoner,  he  may  take  the  case  to 
the  Supreme  Court  for  review;  and 
if  the  judges  of  the  Circuit  Court,  being 
opposed  in  opinion,  can  render  no 
judgment,  they  may  have  the  point 
upon  which  the  disagreement  happens 
certified  to  this  tribunal. 

But  by  U.  S.  Rev.  Stat.,  §650,  provi 
sion  is  made  for  a  certificate  of  divisioii 
of  opinion  of  U.  S.  Circuit  Court  judges 
after  final  judgment  in  civil  proceed- 
ings. From  this  it  follows  that  since 
the  proceedings  on  a  habeas  corpus  case 
are  in  their  nature  civil,  even  when  in- 
stituted to  arrest  a  criminal  prosecu- 
tion and  secure  personal  freedom,  no 
certificate  of  division  can  be  taken  in  a 
habeas  corpus  case  until  entry  of  final 
judgment.  Ex  p.  Tom  Tong,  108  U. 
S.  556;  Ex  p.  Clodomiro  Cota,  no 
U.  S.  385. 

1.  Where  the  jurisdiction  of  the  Cir- 
cuit Court  over  the  petition  for  habeas 
corpus  was  not  in  issue,  and  was  not 
decided  adversely  to  the  petition,  an 
appeal  therefrom  could  not  come 
within  this  section.  In  re  Lennon,  150 
U.  S.  393. 

2.  Under  the  statute  of  the  United 
States  an  appeal  may  be  taken  to  the 
Supreme  Court  from  the  final  decision 
upon  habeas  corpus  of  a  Circuit  Court  of 
the  United  States  in  the  case  of  any 
person  alleged  to  be  restrained  of  his 
liberty  in  violation  of  the  constitution, 
or  any  law  or  treaty  of  the  United 
States.  McKane  v.  Durston,  153  U.  S. 
684. 

3.  In  Nishimura  Ekiu  v.  U.  S.,  142 
U.  S.  651,  jurisdiction  of  an  appeal 
upon  habeas  corpus  direct  from  the  Cir- 
cuit Court   to  the  Supreme  Court  was 
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case  in  which  the  constitution  or  law  of  a  state  is  claimed  to  be 
in  contravention  to  the  Constitution  of  the  United  States. 

c.  From  District  and  Circuit  Courts  to  Circuit  Court 
OF  Appeals.  — The  appellate  jurisdiction  of  the  Circuit  Court  of 
Appeals  by  this  act  extends  to  review  by  appeal  from  or  by  writ  of 
error  to  final  decisions  in  the  District  and  Circuit  Court  in  all 
cases  other  than  those  provided  for  in  the  preceding  section.* 

d.  From  State  Courts  to  Supreme  Court.  —  The  Revised 
Statutes  of  the  United  States  provide  for  the  review  of  decisions 
of  the  Supreme  Court  of  a  state  in  habeas  corpus  matters  in  certain 
specified  cases.*  And  by  the  Act  of  1891  it  is  provided  that  nothing 
in  that  act  shall  affect  the  jurisdiction  of  the  Supreme  Court  in 
cases  appealed  from  the  highest  court  of  a  state,  nor  the  construc- 
tion of  the  Statute  providing  for  review  of  such  cases.' 

e.  From  Territorial  Courts  to  Supreme  Court.  —  By 
the  United  States  Revised  Statutes  appeals  and  writs  of  error  are 
allowed  from  decisions  of  courts  of  certain  territories,  and  the 
judges  and  justices  thereof,  upon  writs  of  habeas  corpus  involving 
the  question  of  personal  freedom.* 


taken  upon  the  ground  that  the  consti- 
tutionality of  a  law  of  the  United 
States  was  drawn  in  question.  The 
same  thing  was  done  in  Horner  v.  U. 
S.,  143  U.  S.  570. 

1.  U.  S.  z>.  Fowkes,  53  Fed.  Rep.  13. 
A  proceeding  upon  habeas  corpus  is 

properly  removed  from  the  Circuit 
Court  to  the  Circuit  Court  of  Appeals 
by  appeal,  and  not  by  writ  of  error. 
King  V.  McLean  Asylum,    12  C.  C.  A. 

145- 

2.  The  provision  is  that  in  any  suit  in 
the  highest  court  of  a  state  in  which  a 
decision  in  the  suit  could  be  had,  where 
is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States  and 
the  decision  is  against  its  validity,  or 
where  is  drawn  in  question  the  validity 
of  a  statute  or  of  an  authority  exercised 
in  a  state  on  the  ground  of  its  being 
repugnant  to  the  constitution,  treaty,  or 
laws  of  the  United  States  and  the  deci- 
sion is  in  favor  of  its  validity,  or 
where  any  title,  right,  privilege,  or  im- 
munity is  claimed  under  the  constitu- 
tion, or  any  treaty  or  statute  of,  or 
commission  held  or  authority  exercised 
under,  the  United  States,  and  the  deci- 
sion is  against  the  title,  right,  privilege, 
or  immunity  specially  set  up  or  claimed 
by  either  party  under  such  constitu- 
tion, treaty,  statute,  commission,  or 
authority,  a  final  judgment  or  decree 
mav  be  re-examined  and    reversed  or 


affirmed  in  the  Supreme  Court  upon  a 
writ  of  error.  The  writ  shall  have 
the  same  effect  as  if  the  judgment  or 
decree  complained  of  had  been  ren- 
dered or  passed  upon  in  a  court  of  the 
United  States.  U.  S.  Rev.  Stat.,  i^  709. 
See  Ableman  v.  Booth,  21  How.  (U.  S.) 
506;  Tarble's  Case,  13  Wall.  (U.  S.)  397. 

But  it  is  held  that  inasmuch  as  the 
right  to  review  in  a  state  case  is  purely 
a  matter  of  state  concern,  the  United 
States  Supreme  Court  can  neither  an- 
ticipate nor  overrule  the  action  of  the 
state  courts  in  denying  the  writ  of 
habeas  corpus,  since  the  denial  of  the 
right  altogether  would  constitute  no 
violation  of  the  constitution  of  the 
United  States.  Kohl  v.  Lehlback,  160 
U.  S.  293. 

And  a  writ  of  error  will  not  go  from 
the  United  States  Supreme  Court  to  an 
order  of  a  judge  of  a  Circuit  Court  of  a 
state  made  at  chambers  remanding  a 
prisoner  in  habeas  corpus  cases.  Mc- 
Knight  V.  James,  155  U.  S.  685. 

Nor  will  it  be  allowed  to  the  highest 
court  of  a  state,  where  the  court,  after 
hearing,  is  of  opinion  that  it  is  appa- 
rent upon  the  face  of  the  record  that 
the  issue  of  the  writ  could  only  result 
in  the  affirmance  of  the  judgment. 
In  re  Kemmler,  136  U.  S.  436. 

3.  Act  of  March  3d,  1891,  26  Stat,  at 
L.  826. 

4.  U.  S.  Rev.  Stat.,  §  1909;  U.  S.  v. 
Union  Pac.  R.  Co.,  105  U.  S.  263;   Kurtz 
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/.  From    Territorial    Courts    to    Circuit    Court    of 

Appeals. By  the  Act  of  1 891  it  is  provided  that  the  Circuit  Court 

of  Appeals,  in  cases  made  final  by  this  act,  shall  have  the  same 
appellate  jurisdiction,  by  writ  of  error  or  appeal,  to  review  the 
judgment,  orders,  and  decrees  of  the  Supreme  Courts  of  the  several 
territories  as  by  this  act  they  may  have  to  review  the  judgments, 
orders,  and  decrees  of  the  District  and  Circuit  Courts ;  and  for  this 
purpose  the  several  territories  shall,  by  the  orders  of  the  Supreme 
Court,  to  be  made  from  time  to  time,  be  assigned  to  particular 

circuits.*  ^  _ 

g.  From  Circuit  Court  of  Appeals  to  Supreme  Court.— 
As  a  case  of  habeas  corpus  is  not  one  in  which  the  matter  in  con- 
troversy involves  a  money  value,  no  appeal  lies  from  the  Circuit 
Court  of  Appeals  to  the  Supreme  Court,  but  the  effect  of  making 
their  jurisdiction  final  in  such  cases  is  to  make  the  decision 
reviewable  by  certiorari  in  the  Supreme  Court.* 

3.  General  AppeUate  Regulations  —  rt.  Statement  of  Facts 
or  Transcript.  —  The  statement  of  facts  or  transcript  on  appeal 
in  a  habeas  corpus  case  must  in  general  be  properly  prepared,  cer- 
tified, and  authenticated  as  in  other  cases.'     The  origmal  papers 


V.  Moffitt,  115  U.  S.  487;  /«  ^-^  Snow, 
120  U.  S.  274. 

1.  Act  of  March  3d,  1891,  26  Stat,  at  L. 
826;   ///  re  Boyd,  49  Fed.  Rep.  48. 

District  of  Columbia.  —  Whatever  may 
have  been  the  former  jurisdiction  of 
the  United  States  Supreme  Court  to  re- 
view by  appeal  or  error  judgments  of 
the  Supreme  Court  of  the  District  of 
Columbia,  as  to  which  see  Wales  v. 
Whitney,  114  U.  S.  564;  Matter  of  Tay- 
lor, 3  MacArthur  (D.  C.)  426,  such  jur- 
isdiction cannot  now  be  entertained. 
Cross  V.  Burke,  146  U.  S.  82;  In  re 
Heath,  144  U.  S.  92;  In  re  Cross,  146 
U.  S.  271;  In  re  Schneider,  148  U.  S. 
162. 

2.  Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47. 

3.  See  article  Appeals,  vol.  2,  p.  258, 
et  seq.  And  see  Ex  p.  Cole,  14  Tex. 
App.  579;  Ex  p.  Barber,  16  Tex.  App. 
369;  Ex  p.  Barrier,  17  Tex.  App.  585; 
Ex  p.  Kramer,  19  Tex.  App.  123;  Ex  p. 
Malone,  (Tex.  Crim.  App.  1895)  33  S. 
W.  Rep.  360;  Ex  p.  Rachford,  (Tex. 
Crim.  App.  1895)  33  S.  W.  Rep.  362; 
Ex  p.  Hardemen,  (Tex.  Crim.  App. 
1895)  33  S.  W.  Rep.  363;  E:f  p.  Brown, 
(Tex.  Crim.  App.   1895)  33  S.  W.  Rep. 

363- 

A  transcript  on  appeal  from  a  habeas 
corpus  case  was  deficient,  first,  because 
it  did  not  contain  the  writ  of  habeas 
corpus;  second,  it  did  not  contain  the 
return  of  the  officer  holding  the  appli- 


cant; third,  it  did  not  show  that  notice 
of  appeal  was  given  over  the  judg- 
ment; fourth,  it  did  not  show  by  what 
authority  the  appeal  was  sent  to  this 
branch  of  the  court  of  appeals  — 
whether  by  request  of  the  applicant  or 
on  the  order  of  the  county  or  district  at- 
torney who  represented  the  state.  It 
was  held  that  even  had  such  a  tran- 
script been  regularly  made  out,  authen- 
ticated, and  certified,  it  would  still  have 
been  so  deficient  that  the  court  would 
not  consider  it.  Ex  p.  Barrier,  17  Tex. 
App.  586. 

The  rules  governing  the  forwarding 
of  transcript  to  the  court  of  appeals  on 
appeals  in  other  criminal  actions  do  not 
govern  appeals  in  habeas  corpus  cases. 
Appeals  in  habeas  corpus  cases  are  spe- 
cially provided  for  and  regulated,  and 
no  particular  mode  is  provided  for 
bringing  the  transcript  in  such  cases 
before  the  court.  Ex  /.  Kramer,  19 
Tex.  App.  123. 

On  appeal  in  a  habeas  corpus  case  the 
abstract  required  by  the  rules  of  the 
Supreme  Court  is  not  a  mere  index,  but 
an  intelligent  abridgment  of  that  part 
of  the  record  which  is  necessary  to 
be  known  in  order  to  pass  upon  the 
question  presented.  Cunningham  v. 
Thomas,  25  Ind.  171., 

Copy  of  indictment.  —  But  a  copy  of 
the  indictment  need  not  accompany  the 
writ  of  habeas  corpus  on  appeal  there- 
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themselves  should  not  usually  be  sent  up,  an  authenticated  and 
certified  copy  thereof  being  used.* 

b.  Supersedeas  or  Stay  of  Proceedings. — A  writ  of  habeas 
corpus  is  a  proceeding  beneficial  in  its  character  and  designed  to 
afford  speedy  and  summary  relief,  and  in  the  absence  of  statu- 
tory authorization  no  supersedeas  of  the  orders  or  stay  of  pro- 
ceedings in  a  habeas  corpus  case  should  be  allowed  by  the  court 
pending  an  appeal.* 

c.  Exceptions  and  Objections.  —  The  general  principles 
pertaining  to  this  subject  will  be  found  treated  in  the  article 
Exceptions  and  Objections,  vol.  8,  page  153.' 


from.  The  writ  being  valid  on  its  face 
and  authorizing  the  arrest,  it  was 
frima  facif  evidence  that  there  was 
such  an  indictment.  If  the  petitioner 
sought  to  overcome  this  prima  facie- 
case  he  could  not  do  it  by  exception, 
but  should  have  done  it  by  answer. 
Nichols  V.  Cornelius,  7  Ind.  611. 

Copy  of  Petition  for  Habeas  Corpus.  — 
Where  a  decision  in  a  habeas  corpus 
case  is  taken  up  on  writ  of  error,  the 
record  should  contain  a  copy  of  the  peti- 
tion for  the  writ  in  the  court  below; 
otherwise  there  is  nothing  before  the 
court  upon  which  it  can  act.  State  v. 
Ensif^n,  13  Neb.  250. 

Wiiere  a  Person  is  Bearrested  for  the 
same  cause  after  being  discharged  on 
habeas  corpus,  and  on  another  habeas 
corpus  seeks  to  be  liberated,  upon  which 
an  unfavorable  judgment  is  given,  and 
he  resorts  to  a  writ  of  error,  it  is  held 
that  the  record  must  show  the  first  ar- 
rest and  the  cause  thereof,  else  there 
is  no  ground  for  relief.  Ex  p.  Powell, 
20  Fla.  806. 

1.  See  article  Appeals,  vol.  2,  p.  258 
et  seq;  Ex  p.  Barrier,  17  Tex.  App.  585; 
Ex  p.  Malone,  (Tex.  Crim.  App.  1895) 
33  S.  W.  Rep.  360. 

Karyland.  —  But  in  Maryland  it  is 
provided  by  the  Act  of  1880,  c.  6,  that  in 
a  habeas  corpus  case  the  original  papers 
in  the  case  shall  be  transmitted  to  the 
court  above,  and  not  merely  a  certified 
transcript  of  the  proceedings.  Matter 
of  Glenn,  54  Md.  572. 

2.  Ex  p.  Mooney,  26  W.  Va.  32; 
People  V.  Hurlburt,  67  How.  Pr.  (N. 
Y.  Supreme  Ct.)  362. 

In  People  v.  Stout,  10  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  247,  i  N.  Y.  Ann. 
Cas.  53,  the  court,  per  Rumsey,  J., 
said:  "  But  the  power  of  any  court  to 
stay  the  action  of  a  writ  of  habeas  corpus 
discharging  one  who  has  been  illegally 
confined    is    another   matter   entirely. 


There  is  no  inherent  power  in  any 
court  to  make  such  an  order.  The 
writ  of  habeas  corpus  would  be  deprived 
of  its  efficiency  if  any  court  should 
undertake  to  continue  an  imprisonment 
once  declared  to  be  unlawful."  It  is 
said,  however,  in  this  case,  that  this 
does  not  apply  to  habeas  corpus  to  deter- 
mine the  right  to  the  custody  of  a  child, 
which  stands  upon  a  different  footing, 
as  to  which  is  cited  People  v.  Brady,  56 
N.  Y.  182.    • 

In  Snowden  v.  Roberts,  4  Cow.  (N 
Y.)  69,  it  was  held  that  a  motion  to 
supersede  a  habeas  corpus  cum  causa 
might  be  heard  though  the  writ  had  not 
been  returned,  but  where  the  court  had 
received  the  writ  and  acted  upon  it,  no 
such  motion  could  be  allowed. 

In  People  v.  Mead,  64  How.  Pr.  (N. 
Y.  Supreme  Ct.;  252,  it  was  held  that  a 
relator  for  a  habeas  corpus  who  is  re- 
manded to  custody  on  a  bench  warrant, 
and  desires  a  stay  under  the  provisions 
of  the  New  York  Code  of  Civil  Pro- 
cedure, pending  an  appeal  to  the  court 
of  appeals,  must  himself  personally 
execute  there  cognizance  within  the 
jurisdiction  of  the  court. 

In  Iowa,  where  an  order  for  dis- 
charge is  made  upon  habeas  corpus, 
no  further  proceedings  are  to  be  had 
before  that  court,  and  the  taking  of  an 
appeal  from  the  order  or  discharge,  or 
the  filing  of  a  supersedeas,  does  not 
stay  such  order.  The  delivery  of  cus- 
tody must  be  made  in  accordance  with 
the  order.  State  v.  Kirkpatrick,  54 
Iowa  373. 

Ohio.  —  Under  Rev.  Stat.,  §  6725,  an 
order  of  discharge  in  a  habeas  corpus 
case  may  be  stayed  on  writ  of  error  by 
a  higher  court  without  fixing  any  term 
other  than  the  stay  of  the  execution  of 
the  order.  Henderson  v.  James,  52 
Ohio  St.  242. 

3.  In  Vermont  issues  and    queAtions 
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d.  Parties  Entitled  to  Appeal  or  Error.— The  right  of 
the  relator,  respondent,  defendant,  or  plaintiff  to  prosecute  an 
appeal  or  writ  of  error  from  a  decision  in  a  habeas  corpus  case,  and 
the  proper  parties  to  this  proceeding,  appear  to  be  governed  by- 
statutory  provisions  which  must  be  consulted  in  determining  this 
question.* 

e.  Appellate  Practice  and  Procedure — (i)  In  General. — 
The  practice  and  procedure  on  appeals  in  habeas  corpus  cases  is 
believed  to  be  similar  to  the  general  appellate  procedure  in  other 
cases,  with  such  differences  as  may  be  prescribed  by  statutory- 
provisions  and  as  indicated  hereinafter  in  the  text  and  notes.* 

of  law  arising  upon  the  trial  of  a  writ 

of   habeas    corpus  before    the    County 

Court  may   be  passed  to  the  Supreme 

Court  on  exceptions.     In  re  Cooper,  32 

Vt.  253. 
In  Maine  and  Massachusetts  it  is  held 

that  exceptions  do  not  lie  to  the  dis- 
charge of  a  prisoner  on  habeas  corpus. 

Knowlton  v.  Baker,  72  Me.  202;  Wyeth 

V.  Richardson,  10  Gray  (Mass.)  240. 
1.  Iowa.  —  The  officer  against  whom 

habeas  corpus  proceedings  are  directed 

has,  it  would  seem,  a  sufficient  interest 

to  prosecute     an   appeal.      Jackson  v. 

Boyd,  53  Iowa  536. 

New  York.  —  Code  of  Civil  Procedure, 
§  2059,  provides  that  an  appeal  from  a 
final  order  discharging  a  prisoner  com- 
mitted upon  a  criminal  accusation,  or 
from  an  affirmance  of  such  an  order, 
may  be  taken  in  the  name  of  the  peo- 
ple by  the  attorney-general  or  the  dis- 
trict attorney;  but  this  does  not  author- 
ize a  justice  of  the  Supreme  Court  who 
remanded  a  prisoner  on  habeas  corpus, 
ajid  whose  decision  was  reversed  by 
the  general  term,  to  prosecute  an  appeal 
from  the  latter  decision.  People  v. 
Lawrence,  107  N.  Y.  607. 

Nor  can  an  appeal  from  a  final  order 
discharging  the  prisoner  on  habeas  cor- 
pus be  maintained  by  the  officer  hav- 
ing him  in  custody,  as  the  latter  has  no 
interest  in  the  matter,  though  he  is  a 
party  to  the  writ.  Matter  of  Quinn,  2 
N.  Y.  App.  Div.  103. 

Tennessee.  —  Acts  1887,  c.  157,  gives 
to  either  the  relator  or  defendant  the 
right  of  appeal.  Vanvabry  v.  Staton, 
'88  Tenn.  334. 

Texas.  —  The  respondent  on  an  appli- 
cation for  the  writ  of  habeas  corpus  can- 
not appeal  from  the  judgment  of  the 
District  Court  or  a  judge  sitting  in 
chambers.  The  appeal  in  such  case 
is  restricted  to  the  applicant.  McFar- 
land  V.  Johnson,  27  Tex.  105. 


Plaintiff  in  Orig^inal  Action  Not  a  Party 
in  Error.  —  Where  a  party  is  in  custody 
by  virtue  of  a  civil  action,  and  it  is  at- 
tempted  to  release  him  by  habeas  cor- 
pus, the  plaintiff  in  the  original  action 
is  not  a  party  to  the  habeas  corpus  pro- 
ceedings, and  a  writ  of  error  thereon 
is  defective  if  it  make  him  a  defend- 
ant thereto.  Wade  v.  Judge,  5  Ala. . 
130. 

Appeal  by  Prochein  Ami  of  Insane  Per- 
son.—  An  appeal  from  a  d  icision  on  a 
writ  of  habeas  corpus  remanding  an  in- 
sane person  to  the  asylum  may  be 
prosecuted  by  the  prochein  ami  until 
specially  challenged  for  some  cause,  cr 
until  the  Circuit  Court  of  Appeals  sees 
fit  to  appoint  a  guardian  ad  litem  in  the 
cause;  and  for  this  purpose  it  is  imma- 
terial whether  such  prochein  ami  was 
superseded  as  such  in  the  Circuit  Court 
below.  King  v.  McLean  Asylum,  etc., 
64  Fed.  Rep.  325. 

2.  Florida  —  Practice  on  Writ  of 
Error.  —  Granting  of  a  writ  of  error  to 
a  judgment  in  a  habeas  corpus  proceed- 
ing is  a  matter  of  discretion  in  the  Su- 
preme Court.  The  motion  for  the  writ 
of  error  is  an  ex  parte  proceeding,  not 
requiring  notice  unless  so  directed  by 
the  court.  A  petition  setting  forth  the 
nature  of  the  case,  accompanied  by  a 
certified  copy  of  the  record,  is  the  proper 
basis  for  the  above  motion.  Ex  p. 
Finch,  15  Fla.  630. 

Nebraska  —  Motion  for  AVa-  Trial — 
Reviciu  on  Error.  —  In  Nebraska,  where 
errors  occur  in  the  trial  of  a  habeas  cor- 
pus case  and  it  is  sought  to  have  the 
errors  reviewed,  a  motion  for  a  new 
trial  must  be  made  embodying  the 
errors  of  which  complaint  is  made,  and 
on  refusal  of  the  trial  judge  to  grant 
the  motion,  such  review  may  be  ob- 
tained by  error  from  the  higher  court. 
The  proceeding  being  a  civil  one,  the 
application   in  the  latter  case  must  be 
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(2)  Trial  and  Examination. — According  to  the  best  doctrine 
there  is  no  trial  de  n<n>o  by  the  appellate  court  in  habeas  corpus 
proceedings,  and  the  determination  upon  the  facts  by  the  lower 


by  petition  in  error.  In  re  Van  Scie- 
ver,  42  Neb.  772. 

Time  of  Filing  Briefs  and  Hearing  of 
Error.  —  Where  a  habeas  corpus  case  is 
brought  on  error  from  a  District  Court, 
the  ordinary  rules  as  to  the  lime  of 
filing  briefs  will  not  be  adhered  to,  but 
the  case  will  be  heard  as  soon  as  prac- 
ticable after  the  petitioner's  brief  is 
filed.     Smith  v.  State,  21  Neb.  552. 

New  York  —  Objection  to  Jurisdiction 
Not  Raised  Below.  —  An  order  of  a  jus- 
tice of  the  Supreme  Court  directing  fur- 
ther return  to  habeas  corpus  is  not 
appealable  to  the  general  term,  and 
even  though  no  objection  be  made  to 
the  courts  entertaining  the  appeal,  the 
question  may  be  raised  on  the  appeal 
to  the  court  of  appeals.  Jn  re  Larson, 
96  N.  Y.  381. 

Texas  —  Affirmance  of  Judgment  Re- 
manding Party  A^ot  Entitled  to  Writ.  — 
The  rule  in  Texas  is  that  "  when  the 
application  for  the  writ  of  habeas  corpus 
shows  that  the  applicant  is  restrained 
of  his  liberty  by  a  sheriff  acting  under 
a  commitment  issued  by  a  District 
Court  after  trial  and  judgment  of  con- 
viction for  a  felony,  the  writ  will  not 
be  awarded."  Under  this  rule  the 
court  below  would  have  been  fully  jus- 
tified in  refusing  to  grant  the  writ  in 
the  first  instance,  but  having  granted 
it  when  the  party  was  not  entitled  to 
it,  and  having  refused  to  discharge 
him  from  custody,  the  court  above  did 
not  feel  called  upon  to  inquire  into  the 
validity  of  the  action,  but  simply 
affirmed  the  judgment.  Ex  p.  Pate, 
21  Tex.  App.  190. 

Dismissal  of  Appeal  When  No  Indict- 
ment is  Returned  Against  Prisoner.  —  An 
appeal  from  an  order  in  habeas  corpus 
proceedings,  remanding  defendant  to 
the  custody  of  the  sheriff  to  await  the 
action  of  the  grand  jury,  will  be  dis- 
missed where,  pending  the  appeal,  the 
gr^nd  jury  convened  and  returned  no 
indictment  against  him.  Ex  p.  Davis, 
(Tex.  Crim.  App.  1896)   36  S.  W.   Rep. 

Conclusiveness  of  Dismissal  of  Appeal. 
—  If  the  grounds  disclosed  on  an  appli- 
cation for  the  writ  are  sufficient,  the 
action  of  this  court  in  dismissing  the 
appeal  is  not  conclusive.  It  is  only  so 
after  a  hearing  in  the  court  below  upon 


the  facts  and  law  arising  upon  the  rec- 
ord, and  not  when  the  appeal  is  from 
the  refusal  to  grant  the  writ.  Ex  p. 
Ainsworth,  27  Tex.  731. 

Mandate  Operates  Directly  —  Case  Not 
Remanded  to  Inferior  Tribunal  for  En- 
forcement. —  The  mandate  of  the  Su- 
preme Court  in  habeas  corpus  cases, 
whether  original  or  on  appeal,  oper- 
ates directly  upon  the  officer  or  other 
person  by  whom  the  applicant  is  de- 
tained, and  is  not  transmitted  to  infe- 
rior tribunals  for  enforcement  as  in 
ordinary  appeals.  Ex  p.  Cole,  14  Tex. 
App.  579:  Ex  p.  Erwin,  7  Tex.  App. 
288. 

Presumptions  —  Alississippi.  —  Where, 
upon  an  appeal  from  the  decision  of  a 
judge  refusing  to  discharge  the  appel- 
lant on  a  writ  of  habeas  corpus,  the  rec- 
ord fails  to  show  that  the  justice  of  the 
peace  upon  whose  mittimus  thf  relator 
was  held  in  custody  made  any  exami- 
nation of  the  charge  against  the  relator, 
the  court  will  presume,  in  the  absence 
of  evidence  upon  the  point,  that  such 
examination  was  waived  by  the  ac- 
cused.    Ex  p.  Jefferson,  62  Miss.  223. 

Oregon.  —  On  appeal  from  a  judg- 
ment refusing  to  discharge  a  petitioner 
from  arrest  on  habeas  corpus  proceed- 
ing, where  the  return  shows  that  the 
petitioner  is  detained  by  virtue  of  sev- 
eral separate  commitments,  regular  on 
their  face,  the  presumption  is  in  favor 
of  the  legality  of  such  imprisonment; 
and  since,  under  Hill's  Code,  §  628, 
making  the  return  open  to  denial,  the 
petitioner  could  have  shown,  if  the  facts 
warranted,  that  the  several  commit- 
ments were  for  the  same  offense,  but 
failed  to  do  so,  no  presumption  to  that 
effect  can  be  indulged  in.  Ex  p. 
Howe,  26  Oregon  181. 

Interlocutory  Orders  to  Effectuate  Ap- 
peal.— "  For  the  future,  if  the  court 
foresees  any  contingency  which  may 
justify  it,  the  court,  while  appreciating 
the  delicacy  of  dealing  with  the  cus- 
tody of  persons  alleged  to  be  subject 
to  mania,  or  dementia,  or  other  forms 
of  mental  or  physical  weakness,  may 
deem  it  prudent  to  direct  that  before 
the  final  judgment  of  this  court  is  an- 
nounced, the  petitioner  be  brought 
back  within  the  jurisdiction  of  the  Cir- 
cuit Court   for  the  Massachusetts  Dis- 
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court  has  the  effect  of  the  verdict  of  a  jury,  being  binding  and 
conclusive  upon  the  appellate  court.*  And  even  though  the 
judgment  upon  the  facts  be  against  the  weight  of  evidence,  yet 
it  will  not  be  disturbed  unless  it  is  so  manifestly  contrary  to  the 
evidence  as  to  indicate  passion  or  prejudice.*  But  the  appellate 
court  may  review  the  action  of  the  lower  court  as  to  its  conclu- 
sions of  law  based  upon  its  findings  of  fact.' 

(3)  Status  of  Party  Not  Affected  by  Determination,  —  If  the 
determination  of  an  appeal  from  an  order  remanding  a  party  on 
habeas  corpus  could  not  in  any  way  affect  the  status  of  the  party, 
the  appeal  should  usually  be  dismissed.* 


trict,  and  it  undoubtedly  has  the  power 
to  do  so.  It  is  not  to  be  understood, 
however,  from  this,  that  we  decide  that 
an  appeal  in  a  matter  of  habeas  corpus 
brings  the  body  into  the  custody  of  this 
court,  any  more  than  on  an  appeal  in 
an  admiralty  cause  the  res  is  trans- 
ferred to  its  custody.  We  mean  by  this 
only  that  in  one  case,  as  in  the  other, 
and  indeed  in  all  appeals,  this  court 
has  the  power  to  make  all  interlocutory 
orders  necessary  to  effectuate  the  pur- 
poses of  the  appeal,  although  this 
proposition  seems  to  have  been  doubted 
in  some  of  the  other  circuits."  Per 
Putnam,  C.  J.,  in  King  v.  McLean  Asy 
lum,  etc.,  64  Fed.  Rep.  325. 

1.  Georgia.  —  Starr  v.  Barton,  34  Ga. 
99;  Bently  v.  Terry,  59  Ga.  555;  Lind- 
sey  V.  Lindsey,  14  Ga.  657. 

Iowa.  —  Code,  §  2315 ;  Shaw  v.  Nacht- 
wey, 43  Iowa  653;  Drumb  v.  Keen,  47 
Iowa  435;  Kline  v.  Kline,  57  Iowa  386; 
Fouts  V.  Pierce,  64  Iowa  71;  Bonnett 
r.  Bonnett,  61  Iowa  199.  Jennings  v. 
Jennings,  56  Iowa  288,  holding  that 
this  finding  of  facts  may  be  made 
by  the  court  on  its  own  motion,  and 
when  so  made  has  the  same  binding 
effect  upon  the  appellate  court  as 
though  made  at  the  request  of  the 
parties. 

Nebraska.  —  In  re  Van  Sciever,  42 
Neb.  772. 

Florida.  —  In  investigating  whether 
or  not  an  error  was  made  by  the  court 
in  refusing  to  grant  the  writ  of  habeas 
corpus,  the  court  must  be  confined  to 
the  petition  asking  for  the  issuance  of 
the  writ,  and  it  is  not  permissible  in 
this  proceeding  to  investigate  the 
merits  dVthe  cause  out  of  which  the 
commitment  arose.  Ex  p.  Edwards 
ir  Fla.  174. 

Kinnesota.  —  A  court  commissioner 
having,  upon  a  writ  of  habeas  corpus. 


heard  and  determined  a  contest  be- 
tween the  relator  and  the  respondent 
for  the  custody  of  an  infant,  the  Dis- 
trict judge  has  no  authority,  upon  re- 
viewing a  certified  statement  of  the 
testimony,  to  reverse  that  decision, 
the  same  being  reasonably  justified  by 
the  case,  and  there  being  no  assignable 
error.  Consent  would  not  confer  the 
necessary  jurisdiction.  State  v.  Bech- 
del,  38  Minn.  278. 

In  Indiana,  the  practice  of  the  Su- 
preme Court,  in  a  habeas  corpus  case, 
where  the  evidence  is  before  it,  on 
appeal,  is  to  examine  into  and  weigh 
the  evidence,  determining  the  facts 
without  regard  to  the  finding  of  the 
court  below,  and  as  if  the  case  were 
being  tried  originally.  Ex  p.  Heffren, 
27  Ind.  87;  Ex  p.  Moore,  30  Ind.  197; 
Ex  p.  Jones,  55  Ind.  ,176;  Ex  p.  Suther- 
lin,  56  Ind.  595;  Ex  p.  Walton,  79  Ind. 
600;  Exp.  Kendall,  100  Ind.  599;  Ex  p. 
Richards,  102  Ind.  260;  Jones  v.  Dar- 
nall,  103  Ind.  569. 

2.  Lindsey  v.  Lindsey,  14  Ga.  657; 
Starr  v.  Barton,  34  Ga.  99;  Bently  v. 
Terry,  59  Ga.  555;  Shaw  v.  Nachtwey, 
43  Iowa  653;  Kline  v.  Kline,  57  Iowa 
386;  Fouts  V.  Pierce,  64  Iowa  71. 

3.  Shaw      V.     Nachtwey,     43     Iowa 

653. 

4.  The  plaintiffs  were  committed  by 
a  justice  of  the  peace  for  trial  of  a  fel- 
ony, and  failing  to  give  bail  were  com- 
mitted to  custody.  Habeas  corpus  was 
issued  upon  which  the  parties  were  re- 
manded, and  from  this  order  an  appeal 
was  taken.  The  plaintiffs,  about  this 
time,  were  indicted  for  the  offense  by 
the  grand  jury,  and  it  was  held  that 
inasmuch  as  no  determination  on  this 
appeal  could  affect  the  parties  now 
held  under  the  grand  jury  indictment, 
the  appeal  should  be  dismissed.  Wit- 
more  V,  Sheriff,  70  Iowa  16 r. 
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Habeas  Corpus. 


(4)  Party  Regaining  Liberty  Pending  Appeal.  —  If,  pending  an 
appeal  from  a  decision  on  habeas  corpus,  the  restraint  is  removed 
and  the  applicant  has  regained  his  liberty,  no  matter  by  what 
method,  the  appellate  proceedings  must  terminate,  for  the  court 
will  not  inquire  into  the  legality  of  a  detention  which  no  longer 
exists.* 

(5)  Death  of  Party  Pending  Appeal.  —  Where  the  respondent,  in 
a  habeas  corpus  case  to  obtain  possession  of  a  child,  dies  pending 
an  appeal  the  entire  proceeding  abates.* 

XVIII.  Certiosari  is  Connection  with  Habeas  Cobfxts  — 
1.  As  Ancillary  to  Habeas  Corpus.  —  In  order  to  make  its  juris- 
diction effective  and  bring  up  the  record  of  proceedings  before 
the  lower  court,  the  court  issuing  the  habeas  corpus  will  often 
award  a  writ  of  certiorari  as  ancillary  thereto.' 

2.  For  Review  of  Decision  on  Habeas  Corpus.  —  Certiorari  is  a 
proper  and  favorite  method  of  reviewing  a  decision  on  habeas  cor- 
pus, and  this  method  of  review  will  be  found  treated  of  in  another 
article.-* 

XIX.  Review  by  Appellate  Habeas  Corpus.  —  A  review  of 
the  decision  made  in  a  habeas  corpus  case  has  at  times  been  had 
by  an  appellate  writ  of  the  same  character,  but  this  method  does 
not  appear  to  be  much  used.* 


1.  This  would  seem  to  be  the  correct 
general  doctrine.  It  is  certainly  the 
correct  one  in  Texas,  as  held  in  Sheriff 
V.  State,  33  Tex.  227;  Ex  p.  Peyton,  2 
Tex.  App.  295;  Griffin  v.  State,  5  Tex. 
App.  457;  Ex  p.  Erwin,  7  Tex.  App. 
288;  Ex  p.  Cole,  14  Tex.  App.  579. 

2.  Brown  v.  Rainor,  108  N.  Car.  204. 
S.  In   re   Martin,    5    Blatchf.   (U.    S.) 

303;  Ex  p.  Bennett,  2  Cranch  (C.  C.) 
612;  State  V.  Neel,  48  Ark.  283;  In  re 
Snell,  31  Minn,  no;  Gosline  v.  Place, 
32  Pa.  St.  520.  And  see  article  Cer- 
tiorari, vol.  4,  p.  127. 

4.  See  article  Certiorari,  vol.  4,  p. 
129. 

Action  of  Court  oa  Certiorari.  —  The 
Supreme  Court  does  not  examine  on 
certiorari  the  evidence  taken  on  the 
hearing  of  habeas  corpus  proceedings 
in  a  lower  proceeding,  but  is  confined 
to  questions  of  law.  Corrie  v.  Corrie, 
42  Mich.  509. 

And  the  action  of  a  court  or  judge  in 
refusing  to  discharge  a  prisoner  on 
habeas  corpus  will  be  affirmed  on  certio- 
rari, where  it  appears  that  the  peti- 
tioner is  held  to  answer  a  criminal 
charge,  under  an  order  or  judgment  of 
the  Circuit  Court  regular  on  its  face, 
and  which  that  court  had  power  to 
make.     Ex  p.  Barnett,  51  Ark.  215. 


Where  Papers  and  Proceedings  are  Se- 
tornable.  —  On  certiorari  before  a  chan- 
cellor to  correct  proceedings  on  habeas 
corpus  in  criminal  matters,  such  as  ap- 
plications for  bail,  or  to  be  discharged 
from  punishment  adjudged  for  crime, 
the  better  practice  would  be  to  return 
the  papers  and  proceedings  to  the  clerk 
of  the  Circuit  Court  of  the  county  in 
which  the  writ  was  heard,  or  if  there  be 
a  prosecution  pending  concerning  the 
matter,  then  to  the  clerk  of  the  Circuit 
Court  of  the  county  in  which  it  is  pend- 
ing.    Ex  p.  Jackson,  45  Ark.  158. 

5.  Alabama  has  used  this  method,  and 
it  is  there  held  that  a  prisoner  charged 
with  a  capital  offense,  after  having 
been  refused  bail  by  a  Circuit  judge, 
on  application  by  habeas  corpus,  may 
petition  the  Supreme  Court  for  a  revi- 
sion of  the  decision  of  the  Circuit  judge. 
The  proper  practice  pointed  out  in  such 
case  is  for  the  prisoner  to  petition  the 
Supreme  Court  for  the  writ  of  habeas 
corpus  and  such  other  remedial  process 
as  may  be  necessary  to  render  its  control 
effectual,  setting  forth  under  oath  such 
a  state  of  case  as  will  show  that  the 
Circuit  judge  erred  to  his  prejudice,  and 
that  he  was  entitled  by  the  case  then 
made  to  the  relief  which  he  seeks. 
Ex  p.  Croom,  19  Ala.  561. 
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Agreed  Statement  of  Facts  Instead  of 
Habeas  Qorpus. —  Instead,  however,  of 
the  writs  of  certiorari  and  habeas  corpus 
issuing  from  the  Supreme  Court,  an 
agreed  statement  of  the  facts  and  pro- 
ceedings had  before  the  circuit  judge 
may  be  submitted  by  the  counsel  for 
and  against  the  prisoner,  and  if  the  Su- 
preme Court  decides  that  the  prisoner 
is  entitled  to  bail,  application  may 
again  be  made  to  the  circuit  judge. 
Ex  p.  Croom,  19  Ala.  561. 

Appellate    Habeas    Corptis    Held    Not 


Proper.  —  The  Supreme  Court  of  the 
District  of  Columbia  holds  that  where 
upon  the  hearing  of  a  petition  for  a 
writ  of  habeas  corpus  it  orders  the 
retention  of  the  petitioner  in  custody, 
the  proper  method  of  review  of  the 
action  of  that  court  is  by  appeal,  and 
not  by  writs  of  habeas  corpus  and  cer- 
tiorari issued  from  the  appellate  court. 
A  writ  of  habeas  corpus  cannot  be 
made  to  serve  the  purpose  of  a  writ  of 
error  or  appeal.  Exp.  Dries,  3  App. 
Cas.  (D.  C.)  165. 
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ABATEMENT. 

Foreclosure  Suits.     See  FORECLOSURE  OF  Mortgages. 

Of  action  for  forcible  entry  and  detainer,  68. 

Of  action  by  guardian  upon  ward's  attaining  majority,  945. 

ACCOUNTS  AND  ACCOUNTING. 

Accounting  and  settlement  by  guardians.     See  Guardians. 
Action  of  account  by  ward  against  guardian,  961. 

ACTIONS. 

See  Abatement;  Friendly  Suits;  Garnishment. 

For  damages  caused  by  Jires.     See  Fires. 

Civil  actions  relating  to  fish  and  fisheries.     See  Fish  and  FISHERIES. 

Relating  to  fixtures.     See  Fixtures. 

For  forcible  entry  and  Detainer.     See  Forcible  Entry  AND  DETAINER^ 

To  foreclose  mortgages.     See  Foreclosure  of  Mortgages. 

On  forthcoming  and  delivery  bonds.     See  Forthcoming  and  Delivery  Bonds. 

By  and  against  gas  companies.     See  Gas  Companies. 

By  and  against  guardians  and  wards.     See  Guardians. 

On  guardians'  bonds.     See  Guardians. 

ADJOURNMENT. 

Foreclosure  sales.     See  Foreclosure  of  Mortgages. 

ADMIRALTY. 

See  General  Average.  ^ 

ADMISSION. 

By  payment  into  court.    See  Funds  AND  Deposits  in  Courts. 
General  issue  as  admission   882. 

ADULTERY. 

See  Fornication. 

ADVERTISEMENTS. 

Foreclosure  sales.     See  FORECLOSURE  OF  MORTGAGES. 

AFFIDAVITS. 

Affidavit  of  sale  under  power  of  sale  mortgages.     See  FORECLOSURE  OF  MORT- 
GAGES, 
In  garnishment  proceedings.     See  Garnishment. 

Revie7oing  return  to  writ  of  habeas  corpus.     See  HABEAS  CORPUS. 
*«* 

ALTERATIONS. 

Of  instruments.     See  Forgery. 
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AMENDMENTS. 

In  forcible  entry  and  detainer  cases.     See  FORCIBLE  ENTRY  AND  DETAINER. 

0/  -writ  of  habeas  corpus.     See  Habeas  Corpus. 

Summons  in  forcible  entry  and  detainer,  64. 

Foreclosure  suits,  271. 

Foreclosure  decrees,  435. 

Answer  of  garnishee,  836. 

Garnishment  return,  829. 

Of  petition  for  appointment  of  guardian,  897,  898. 

Of  letters  of  guardianship,  910. 

Of  pleadings  in  actions  by  wards,  944. 

AMICABLE  ACTIONS. 

See  Friendly  Suits. 
AMICUS  CURI^. 

See  Friend  of  the  Court. 
ANOTHER  SUIT  PENDING. 

Foreclosure  suits,  247. 

ANSWERS. 

See  also  Pleas. 

In  foreclosure  cases.     See  FORECLOSURE  OF  MORTGAGES. 

Setting  up  former  adjudication.     See  Former  Adjudication. 

Raising  defense  of  statute  of  frauds.     See  Frauds,  Statute  OF. 

In  garnishment  proceedings.     See  GARNISHMENT. 

In  actions  by  and  against  guardians  and  wards.     See  Guardians. 

In  action  on  guardians^  bonds.     See  Guardians. 

Objection  for  multifariousness,  370. 

Denial  of  fraud  in  equity,  685,  686. 
APPEAL  BONDS. 

In  forcible  entry  and  detainer  cases,  79. 

On  appeal  in  guardianship  proceedings,  928. 

On  appeal  in  actions  by  and  against  guardians  and  wards,  947. 
APPEALS. 

In  forcible  entry  and  detainer  cases.     See  Forcible  Entry  and  Detainer. 

In  foreclosure  cases.     See  Foreclosure  of  Mortgages. 

In  garnishment  proceedings.      See  GARNISHMENT. 

In  proceedings  relating  to  guardianships.     See  GUARDIANS. 

In  actions  on  guardians'  bonds.     See  Guardians. 

Review  of  decision  on  habeas  corpus.     See  HABEAS  CORPUS. 

In  abatement  in  forcible  entry  and  detainer,  64. 

From  judgment  on  forthcoming  bond,  671. 

In  amicable  actions,  722. 

By  amicus  curia,  726. 

Suggestion  of  amicus  curia  for  diminution  of  record,  726. 

APPEARANCE. 

Of  parties  and  counsel  in  habeas  corpus  cases.     See  HABEAS  CORPUS. 

Waiver  of  service,  365. 

Jurisdiction  in  garnishment  suit,  810. 

By  guardian  in  action  against  ward,  937,  938. 
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APPRAISEMENT. 

Foreclosure  sales.     See  FORECLOSURE  OF  MORTGAGES. 

ARBITRATION. 

See  Friendly  Suits. 

ARREST  OF  JUDGMENT. 

Former  conviction  or  acquit&l,  631. 

ASSIGNMENTS. 

Parties  to  foreclosure  suit  where  mortgage  has  been  assigned.     See  FORECLOSURE 
OF  Mortgages. 

ASSIGNMENTS  OF  ERROR. 

Forcible  entry  and  detainer,  76. 

ASSISTANCE. 

Writ  of.     Foreclosure  decree,  448. 

ASSUMPSIT. 

Pleading  former  adjudication,  615. 

Declaring  on  contract  within  statute  of  frauds,  699,  700. 

Recovery  under  voidable  contract,  717. 

Gas  companies,  878. 

ATTACHMENT.  , 

See  Garnishment,  , 

Enforcing  return  of  writ  of  habeas  corpus.     See  HABEAS  CORPUS. 
Of  ward's  estate  in  hands  of  guardian,  935. 
To  enforce  probate  decrees  against  guardians,  970. 

ATTORNEYS. 

Including  attorney's  fees  in  foreclosure  decree.     See  Foreclosure  OF  Mort- 
gages. 

Amicus  curies.  See  Friend  of  the  Court. 

Recovery  of  attorney's  fee  in  action  for  injuries  caused  by  fire,  9, 

Entry  of  amicable  action,  721. 
AUCTIONS. 

Foreclosure  sales.    See  Foreclosure  of  Mortgages. 
AUDITA  QUERELA. 

Pleading  former  adjudication,  616. 
AUTREFOIS  ACQUIT. 

See  Former  Conviction  or  Acquittal. 
AUTREFOIS  CONVICT. 

See  Former  Conviction  or  Acquittal. 
BAIL. 

Habeas  corpus  for  reduction  of  bail.     See  HABEAS  CORPUS. 
BANKRUPTCY. 

Plea  in  forcible  entry  and  detainer,  66. 
BETTING. 

See  *6  amino. 
BIDDING. 

Foreclosure  sales.     See  FORECLOSURE  OF  MORTGAGES. 
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BILLIARDS. 
See  Gaming. 

BILLS  IN  EQUITY. 

Bills  to  foreclose  mortgages.     See  FORECLOSURE  OF  MORTGAGES. 
In  suits  on  guardians'  bonds.     See  Guardians. 
Pleading  fraud.     See  Fraud.  •• 

BILLS  OF  EXCEPTIONS. 

Forcible  entry  and  detainer,  76. 

BONDS. 

See  Forthcoming  and  Delivery  Bonds. 

On  appeal.     See  Appeal  Bonds. 

In  garnishment  suits.     See  Garnishment. 

Actions  on  guardians'  bonds.     See  Guardians. 

Rights  of  separate  bondholders  on  foreclosure,  226. 

Foreclosure  of  coupons  of  bonds  sold,  267. 

When  bondholders  may  foreclose,  288,  289,  290,  291,  292. 

BREAKING. 

See  Forcible  Entry  and  Detainer. 

BURDEN  OF  PROOF. 

Where  former  conviction  or  acquittal  is  pleaded,  637,  638. 

CARD  PLAYING. 

See  Gaming.  •        .       . 

CERTAINTY. 

See  Definiteness  and  Certainty 

CERTIORARI. 

In  connection  with  habeas  corpus.     See  HABEAS  CORPUS. 
Removal  of  forcible  entry  and  detainer  cases,  32,  74. 
To  review  proceedings  relating  to  guardianship,  910. 

CHANCERY. 
See  Equity. 

CHANGE  OF  VENUE. 

Foreclosure  suits,  256,  257. 

CLAIMANTS. 

In  garnishment  proceedings,  838. 

CLERICAL  ERRORS. 

Record  in  forcible  entry  and  detainer,  76. 
CLERKS. 

Money  paid  to  clerk,  736. 
COLLATERAL  ATTACK. 

Foreclosure  decrees,  449,  450. 
COMMON  COUNTS. 

Defense  of  statute  of  frauds,  711. 
COMMON  GAMBLER. 

See  Gaming. 
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COMPLAINTS. 

See  also  Declarations. 

In  action  for  damages  caused  by  fire.     See  FiRES. 

In  forcible  entry  and  detainer  cases.     See  Forcible  Entry  AND  DETAINER. 

To  foreclose  mortgages.     See  Foreclosure  of  Mortgages. 

How  fraud  pleaded.     See  Fraud. 

Complaint  on  contract  within  statute  of  frauds.     See  Frauds,  Statute  OF. 

In  actions  by  and  against  wards.     See  Guardians. 

In  actions  on  guardians'  bonds.     See  Guardians. 

In  actions  on  forthcoming  or  delivery  bonds,  667. 

CONDITIONAL  ALLOWANCES. 
Foreclosure  decrees,  438. 

CONDITIONS. 

Alleging  performance  of  in  foreclosure  cases,  380. 

CONSIDERATION. 

To  support  contract  for  extension  of  mortgage  debt,  229,  230. 

CONTEMPT. 

On  return  to  writ  of  habeas  corpus.     See  Habeas  Corpus. 

CONTINUANCE. 

Foreclosure  sales.    See  Foreclosure  of  Mortgages. 

CONTRACTS. 

See  also  Actions;  Complaints. 

Pleading  statute  of  frauds.     See  Frauds,  STATUTE  OF. 

CONTRIBUTORY  NEGLIGENCE. 

In  actions  for  damages  caused  by  fires,  6. 

CORPORATIONS. 

Stockholders  and  corporate  officers  as  parties  to  foreclosure  suits,  344. 
Joinder  of  corporation  in  action  for  fraud,  683. 
Answer  in  garnishment,  832. 

COSTS. 

In  foreclosure  cases.     See  FORECLOSURE  OF  MORTGAGES. 

Effect  of  payment  into  court.     See  Funds  and  Deposits  in  Court. 

In  garnishment  proceedings.     See  Garnishment. 

In  actions  on  guardians'  bonds.     See  Guardians. 

In  proceedings  relating  to  guardianships.     See  GUARDIANS. 

On  habeas  corpus.     See  Habeas  Corpus. 

Allowance  in  foreclosure  decrees,  437. 

Fictitious  action,  720. 

On  petition  to  have  money  paid  out  of  court,  758. 

In  actions  by  and  against  guardians  and  wards,  948. 

COUNTERFEITING. 

See  f^RGERY. 

COURTS. 

See  Friend  of  the  Court  ;  Funds  and  Deposits  in  Court. 
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CRIMINAL  PROCEDURE. 

Prosecutions  for  violation  of  fish  laws.     See  FlSH  AND  FISHERIES. 
Prosecutions  for  forcible   entry   and  detainer.      See    FORCIBLE    ENTRY   AND 

Detainer. 
Prosecutions  for  forgery.     See  Forgery. 
Prosecutions  for  fornication.     See  FORNICATION. 
Plea    of  former    conviction    or    acquittal.      See    FORMER    CONVICTION    OR 

Acquittal. 
Prosecutions  for  violation  of  game  laws.     See  GAME  AND  GAME  LAWS. 
Prosecutions  for  gaming.     See  Gaming. 
Illegal  restraint.     See  Habeas  Corpus. 
Pleading  where  party  is  charged  with  fraud,  691. 

CROSS-BILLS  AND  COMPLAINTS. 

In  foreclosure  cases.    See  Foreclosure  of  Mortgages. 

DAMAGES. 

Allegation  01,  in  forcible  entry  and.  detainer,  64. 

DEATH. 

Abatement  and  revivor  of  foreclosure  suits.     See  FORECLOSURE  OF  MORTGAGES. 

Abatement  of  forcible  entry  and  detainer  action,  68. 

When  counsel  for  deceased  party  heard  as  amicus  curies,  726. 

DECLARATIONS. 

See  also  Complaints. 

In  action  for  damages  caused  by  fire.     See  FiRES. 

How  fraud  pleaded.     See  FRAUD. 

Declaration  on  contract  within  statute  of  frauds.     See  FRAUDS,  STATUTE  OF, 

In  actions  by  and  against  wards.     See  Guardians. 

In  actions  on  guardians^  bonds.     See  GUARDIANS. 

In  fishing  cases,  14. 

To  recover  value  of  fixtures,  17. 

In  writ  of  entry  to  foreclose  mortgage,  150. 

In  action  on  forthcoming  or  delivery  bonds,  667. 

DECREES. 

See  also  Judgments. 

In  foreclosure.     See  FORECLOSURE  OF  MORTGAGES. 

On  settlement  of  guardians'  accounts.     See  GUARDIANS. 

Appointing  guardians.     See  Guardians. 

In  actions  on  guardians'  bonds.     See  Guardians. 

Pleading  fraud  in  proceedings  to  set  aside  decree,  691. 

DEEDS. 

Under  foreclosure  sales.     See  FORECLOSURE  OF  MORTGAGES, 

DEFICIENCY  JUDGMENT. 

See  Foreclosure  of  Mortgages. 

DEFINITENESS  AND  CERTAINTY 
Pleading  in  foreclpsure,  367. 
Answer  in  garnishment,  832. 
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DEMAND. 

Averment  in  foreclosure  cases,  379. 
Averment  in  action  on  guardian's  bond,  988. 
For  possession  in  forcible  entry  and  detainer,  54. 

DEMURRER. 

Defects  in  scire  facias,  130. 
Omission  of  parties  in  foreclosure  suit,  303 
Multifariousness  in  foreclosure,  370. 
Insufficiency  of  allegation  of  fraud,  697. 
Raising  defense  of  statute  of  frauds,  704,  705. 
By  amicus  curia,  726. 

DEPOSITS  IN  COURT. 

See  Funds  and  Deposits  in  Court. 

DESCRIPTION. 

Of  property  in  foreclosure  proceedings.     See  FORECLOSURE  OF  MORTGAGES. 

Property  injured  by  fire,  7. 

In  forcible  entry  and  detainer  cases,  61,  62. 

Mortgaged  premises  in  foreclosure  cases,  374. 

Of  premises  in  foreclosure  decrees,  405  et  seq, 

DETAINER. 

See  Forcible  Entry  and  Detainer. 

DISCLOSURE. 

By  garnishee,  837,  839. 

DISCOVERY. 

Discovery  0/  fraud,  680. 

DISCRETION. 

In  habeas  corpus  cases.     See  HABEAS  CORPUS. 

DISMISSAL. 

Motion  to  dismiss  by  amicus  curia,  724. 
EJECTMENT. 

Between  tnorigagor  and  mortgagee.     See  FORECLOSURE  OF  MORTGAGES. 

Pleading  former  adjudication,  6x6. 

Friendly  suits,  721. 

ELECTION  OF  REMEDIES. 

Methods  of  foreclosure.     See  FORECLOSURE  OF  MORTGAGES. 
ENTRY  AND  DETAINER. 

See  Forcible  Entry  and  Detainer. 
ENTRY  AND  POSSESSION. 

Foreclosure  by.     See  FORECLOSURE  OF  MORTGAGES. 
ENTRY,  WRIT  OF. 

Foreclosure  by.    See  FORECLOSURE  OF  Mortgages. 

EQUii;y. 

See  also  Parties. 

Foreclosure  Proceedings.    See  Foreclosure  of  Mortgages.  « 

Jurisdiction  in  cases  arising  out  of  fraud.     See  FRAUD. 
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EQUITY— GwirfwttM. 

Payment  of  money  into  court  in  equity.     See  Funds  AND  DEPOSITS  IN  COURTS, 
Suits  on  guardians'  bonds.     See  GUARDIANS. 

Jurisdiction  of  matters  and  suits  relating  to  guardianships.     See  GUARDIANS. 
Denial  of  fraud  in  equity,  685,  686. 
Setting  up  defense  of  former  adjudication,  616. 
Relief  against  forfeiture  of  forthcoming  bond,  673. 

EQUITY  OF  REDEMPTION. 

See  Foreclosure  of  Mortgages. 

ERROR,  WRIT  OF. 

Habeas  corpus  as  writ  of  error.     See  HABEAS  CORPUS. 
Review  of  decision  on  habeas  corpus.     See  Habeas  CORPUS, 
To  judgment  quashing  forthcoming  bond,  662. 
By  amicus  curia,  726. 

ESTOPPEL. 

See  Former  Adjudication  ;  Former  Conviction  or  Acquittal. 

EVIDENCE. 

In  foreclosure  cases.     See  FORECLOSURE  OF  MORTGAGES. 

EXCEPTIONS  AND  OBJECTIONS. 
Forcible  entry  and  detainer,  78. 

EXECUTION. 

See  Forthcoming  and  Delivery  Bonds. 

In  garnishment  proceedings.     See  GARNISHMENT. 

Undertaking  and  stay  of  execution  in  forcible  entry  and  detainer,  79. 

On  forfeited  forthcoming  bond,  671. 

On  judgment  for  or  against  guardian  or  ward,  946,  947. 

To  enforce  probate  decrees  against  guardians,  970. 

EXECUTORS  AND  ADMINISTRATORS. 

Parties  to  foreclosure  suits.     See  Foreclosure  OF  MORTGAGES. 
Payment  of  money  into  or  out  of  court.     See  FUNDS  AND  DEPOSITS  IN  CoURT, 
Of  guardians,  settlement  by,  959. 
Settlements  when  they  are  also  guardians,  960. 
Defendants  in  actions  on  deceased  guardians'  bonds,  983,  984. 
FICTITIOUS  ACTION. 
See  Friendly  Suits, 
FILING. 

Answer  in  garnishment,  830. 
FINDINGS. 

Forcible  entry  and  detainer,  76. 
FIRES. 

Declaration  or  complaint : 

Alleging  negligence  in  defendant,  I. 
Gist  of  the  action,  i. 
Specific  acts  or  omissions,  x. 
Negligence  in  general  terms,  2. 
Sufficient  allegations,  2. 

1094  Volume  IX. 


INDEX. 

FIRES. 

Declaration  or  complaint—  Continued. 

Insufficient  allegations,  illustrated,  2,  3. 

Actions  in  justices'  courts,  3. 

When  negligence  need  not  be  alleged,  3. 

In  action  against  carrier,  3. 

Variance  between  pleading  and  proof,  3. 
Escape  of  fire  from  defendant's  premises,  4. 

When  negligence  must  be  charged,  4,  5. 

When  charge  of  negligence  unnecessary,  5,  6. 
Contributory  negligence  in  plaintiff,  6. 
Other  allegations,  6. 

Plaintiff's  interest,  value  of  property  6. 

Designating  engine,  7. 

Intent,  7. 

Time  of  fire,  7.  » 

Description  of  property,  7,  8. 

Proceedings  under  statutes : 

In  general,  8. 

Stating  cause  of  action,  8. 

Reference  to  statute,  8. 

Where  statute  requires  notice  of  claim,  8. 

Attorney's  fee,  9. 

FISH  AND  FISHERIES. 

Criminal  prosecutions,  10. 

Indictment,  information  or  complaint,  10. 

Fishing  in  close  time,  10. 

Selling  trout  during  close  time,  10. 

Fishing  in  prohibited  waters,  10. 

Fishing  in  private  pond,  10. 

Fishing  in  waters  between  two  states,  II. 

Unlawfully  using  net  or  seine,  11. 

Obstructing  passage  of  fish,  12. 

Putting  acid  in  water,  12. 

Unlawful  taking  of  lobsters,  12. 

Violation  of  oyster  laws,  12. 

Exceptions  in  other  statutes,  I2. 

Joinder  of  defendants,  13. 
Civil  actions,  13. 

Venue.     Place  of  committing  offense,  13. 
Joinder  of  defendants,  13. 
Kind  of  action,  14. 

Trespass,  14. 

Trespass  on  the  case,  14. 

Unlawful  detainer,  14. 

Injunction,  14. 
%  Action  to  recover  penalties,  14. 

The  declaration,  14,  15. 
The  verdict,  15. 
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FIXTURES. 

Form  of  action,  i6 
Trover,  i6. 
Replevin,  i6, 
'  Injunction,  i6. 

Parties,  17. 
Declaration,  17. 
Generally,  17. 
Allegation  of  value,  17. 
Allegation  of  ownership,  17. 
Instructions,  17. 
FLOODS. 

See  cross  reference,  i8. 
FOLIOING  PAPERS. 
Rules  of  court,  18. 
Pleading  less  than  two  folios,  18. 
Meaning  of  term  "  folio,"  i8. 
On  appeal,  18. 
Reference  by  folios,  18. 
FOOD. 

See  cross  reference,  19. 
FORCIBLE  ENTRY  AND  DETAINER. 

Remedy  by  purchaser  at  foreclosure  sale  for  obtaining  possession,  212. 
Origin  and  early  development : 

The  common  law,  21. 

Early  common-law  actions,  2i. 

Remedy  by  entry,  21. 

Breaking  by  landlord,  2i. 

Nature  of  the  action,  22. 
The  criminal  statutes,  22. 
Statutes  giving  restitution  of  premises,  23. 

Origin  of  the  civil  action,  23. 

Only  a  freeholder  could  sue,  23. 

Seisin  and  disseisin  defined,  23. 

The  statute  of  Henry  VI.,  23. 

Remedy  extended  to  tenants,  etc.,  24. 
Forcible  entry  and  forcible  detainer  as  distinct  oflfenses,  24. 
Present  status  of  the  early  law,  25. 

The  dual  civil  and  criminal  proceeding : 

The  public  offense,  25. 
The  indictment,  25. 

General  allegations,  25. 
Force,  25. 

Misreciting  the  statute,  26. 
Recital  quod  cum,  26. 
With  strong  hand,  26. 
Estate  in  party  Injured,  27. 
Additional  allegations  to  insure  restitution,  27. 
Averment  of  estate,  27. 
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FORCIBLE  ENTRY  AND  DETAINER. 

The  dual  civil  and  criminal  proceeding—  CV7»/2»Mi?t/. 

Tenant  of  less  than  freehold  in  possession,  27. 
Under  statute  of  James  I.,  27,  28. 
Estate  should  be  laid  with  certainty,  28. 
Statutes  15  Richard  II.,  c.  2,  and  8  Henry  VI.,  c.  9,  28. 
Jurisdiction,  28. 
The  complaint,  29. 
The  civil  action,  29. 
The  inquisition,  29. 
Restitution  upon  indictment,  29,  30. 
Re-restitution,  30. 
Process,  31. 
Pleas  in  defense,  31. 

In  actions  by  indictment,  31. 
In  summary  proceedings,  31,  32. 
Trial,  32. 

By  indictment,  32. 
Election,  32. 
Witnesses,  32. 
Verdict,  32. 

Trial  on  bad  indictment,  32. 
By  summary  action,  32. 

Proceedings  In  appellate  courts : 

Certiorari  and  supersedeas,  32. 

Removal  by  certiorari,  32. 

Supersedeas,  33. 
Mandamus,  33. 
Record  of  summary  actions,  33. 

Modern  actions  in  tlie  United  States : 

Historical  sketch,  34. 

Common  law  and  English  statutes,  34. 

Early  actions,  34. 

Usual  modern  actions,  34, 

Actions  for  forcible  injuries,  34. 

As  a  punishment  for  the  public  wrong,  34,  35,  36,  37. 
Statutory  force,  37. 

Peaceable  entry  by  one  having  no  claim,  38. 
Peaceable  entry  by  one  h&ving  right  of  possession,  38  39,  40. 
Peaceable  or  forcible  entry  by  lessor,  40. 
Entry  against  will  of  occupant,  40. 
Definition  where  force  is  required,  41. 
Actions  not  involving  force,  42,  43,  44. 
Criminal  actions,  45. 
Nature  of  the  action,  45. 
Jurisdiction,  46. 
•^      Justices  of  the  peace,  46. 
Other  courts,  47. 

Actions  governed  by  what  practice,  47,  48. 
Venue,  48. 
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FORCIBLE  ENTRY  AND  DETAINER. 

Modern  actions  in  tlie  United  %\a\%%—  Continued. 

Panics,  48. 

Plaintiffs,  48. 

In  actions  involving  force,  48. 

Possessor,  his  heirs,  or  personal  representatives,  48. 
Where  servant  or  agent  is  in  possession,  49. 
Possession  of  corporation,  49. 
Actual  possession,  whether  right  or  wrong,  49. 
Necessity  of  actual  possession,  49. 
Landlord  or  tenant,  49. 
Trespasser  or  intruder,  50. 
Actions  in  which  force  is  not  an  element,  50. 
Landlord  or  successor  in  estate,  50,  51, 
Statutory  persons,  51. 
Purchasers  at  sales,  51. 
Judgment  creditor,  51,  52. 
Vendee  of  owner  and  possessor,  52. 
Mortgagee,  52. 

One  entitled  to  possession,  52. 
Married  woman,   52. 

In  actions  between  tenants  in  common,  52. 
Vendee  pendente  lite,  52. 
Joinder  of  parties  plaintiff,  52. 
Tenants  in  common,  52. 
Joint  lessors,  52. 
Objections  for  misjoinder,  52. 
Defendants,  52. 
In  general,  52, 

Persons  in  actual  possession,  52. 
Actions  by  purchaser  at  judicial  sales,  53. 
First  mortgagee  in  possession,  53. 
In  landlord  and  tenant  cases,  53. 
One  in  possession  under  judicial  process,  53,  54. 
Mere  trespasser,  54. 
Possessor  under  revoked  license,  54. 
Husband  and  wife,  54. 
Persons  who  hold  in  severalty,  54, 
Notice  to  quit  and  demand  for  possession,  54. 

When  required  in  general,  54,  55.  • 

Distinct  from  notice  to  terminate  tenancy,  55. 

In  actions  by  purchasers,  55. 

In  landlord  and  tenant  actions,  55,  56. 

Where  a  right  to  re-enter  exists  after  breach  of  covenant,  56. 

Waiver  of  notice,  56. 

Abandonment  of  notice,  56. 

Who  may  give  notice,  57. 

Form  of  notice,  57. 

Instances  of  sufficient  notice,  57. 

Service  of  notice,  57. 
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Modern  actions  in  the  United  %\A\»i  —  Continued. 

The  complaint,  57. 
Form,  57. 

Particularity  not  required,  57. 
Complaint  in  writing,  58 
Duplicity,  58. 
Technical  precision,  58. 
Facts  alleged  conjunctively,  58. 
*  Necessary  allegations,  58. 

In  forcible  injuries,  58. 

Estate  and  possession,  58. 
Actual  possession,  58. 
Estate,  title  or  right,  58. 
Duration  of  possession,  59. 
Entry  and  detainer,  59. 
Averment  of  force,  59. 
Joinder  of  actions,  60. 
Averments  in  language  of  the  statute,  60. 
In  non-forcible  injuries,  60. 
Laying  time,  60. 

Action  against  vendee  under  contract  to  purchase,  60. 
Purchasers  at  judicial  sales  or  sales  under  trust  deeds,  60. 
In  landlord  and  tenant  actions,  61. 
Generally,  61. 

Description  of  premises,  61. 
In  general,  61. 

Allegations  describing  land  in  cities  and  towns,  6z. 
Sufficient  descriptions,  61. 
By  range,  township  and  section,  61,  62. 
Part  of  larger  tract,  62. 
By  metes  and  bounds,  62. 
Description  to  be  construed  as  a  whole,  62. 
Such  premises  as  are  capable  of  being  entered  upon  or 

detained,  62. 
Statutory  phrases,  62,  63. 
Allegations  of  damage,  63. 

Damages  based  on  statute,  63. 
No  specific  sum,  63. 
Allegations  without  proof,  63. 
Double  or  treble  damages,  63. 
Service  of  notice  and  demand,  63. 
Verification,  63. 

When  necessary  and  by  whom  made,  63. 
Verification  of  amendment,  t\.- 
Before  whom,  64. 
•^  Original  process,  64. 

How  governed,  64. 
Amendments,  64. 
Pleas  in  defense,  64, 
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Modern  actions  in  the  United  States  —  Com/j»»^^. 

In  abatement,  64. 

When  and  how  pleaded,  64. 
Not  available  under  general  issue,  64. 
In  bar,  64. 

Not  guilty,  64. 

Title  in  plaintiff  or  third  person,  64. 

Peaceable  entry,  65. 

Possession  or  right  to  possession,  65. 

Defenses  under  the  general  issue,  66. 

No  counter-claim  or  set-off  can  be  pleaded,  66. 

Defense  available  only  in  equity,  66. 

Bankruptcy,  66. 

Where  the  action  is  a  mixed  one,  66. 

Possession  under  contract  to  purchase,  66. 

In  landlord  and  tenant  actions,  66. 

Action  brought  before  termination  of  lease,  66. 
Defendant  not  a  tenant,  67. 

Tender  of  rent  after  forfeiture  for  non-payment,  67. 
Eviction  of  defendant,  67. 
Premises  rented  for  immoral  purposes,  67. 
Amendments,  67. 
In  general,  67. 
To  conform  to  proof,  67. 
To  remove  jurisdictional  objections,  67. 
To  cure  misjoinder,  68. 
•  To  cure  variance,  68. 

Changing'to  ejectment,  68. 
Allowance  and  terms  discretionary,  68. 
Amendment  of  notice  to  quit,  68. 
On  trial  de  novo,  68. 
Abatement  of  the  action,  68. 
By  death  of  defendant,  68. 
Former  action  defective,  69. 
By  pendency  of  another  action,  69. 
Motion  for  re-restitution,  69. 
The  trial,  69. 
Jurors,  69. 

Witnesses,  69.  ' 

Functions  of  court  and  jury,  69. 
Verdict,  70. 

General  verdict,  70. 
Special  finding,  70. 
Finding  of  force,  70. 

Guilty  as  to  part,  not  guilty  as  to  residue,  70. 
Miscellaneous,  70.. 
Signature,  70. 
Motion  to  quash,  70. 
New  trial,  70. 
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Modern  actions  in  the  United  States—  Continued. 
Judgment,  71- 

What  judgment  may  be  rendered,  71. 
In  general,  71. 

Record,  costs  and  execution,  71. 
Surplusage,  71. 
Docket  entry,  71. 
Double  or  treble  damages,  71. 
On  trial  de  novo,  71, 

By  justices  of  the  peace  —  constitutional  limitations,  71,  72. 
Damages  for  actual  detention  only,  72. 
In  action  between  co-tenants,  72. 
Restitution  on  defective  complaint,  72. 
By  confession,  72.  . 
Upon  a  plea  in  abatement,  72. 
Default  judgment,  72. 
Form  of  judgment,  72. 

General  verdict  and  judgment,  72. 
Description  of  premises,  72. 
Satisfaction,  72. 

Effect  and  conclusiveness,  72,  73.  ^ 

Enforcement  of  the  judgment,  73. 
Execution,  73. 

Restitution  of  the  premises,  73. 
Against  whom  generally,  73. 
Ex  debito  justitice ,  74. 
Executed  against  wife,  74. 
Against  stranger  to  suit,  74. 
Alias  writ  of  restitution,  74. 
Re-restitution,  74 
Appellate  procedure,  74. 

Appeals  and  reviews,  74. 
How  effected.  74. 

By  certiorari  or  recordari,  74. 
By  appeal  or  review,  75. 
Proceedings  on  review,  75. 
The  record,  75. 

Contents  in  general,  75. 
Amendment,  75. 
Necessary  implications,  75. 
Clerical  errors,  76. 
Evidence  introduced  below,  76. 
Bill  of  exceptions,  76. 
Recitals  in  record,  76. 

Where  no  assignment  of  errors  is  made,  76. 
^  Findings,  76. 

•  Inferior  appellate  courts,  77. 

'  - "  Jurisdiction  in  general,  77. 

Method  of  trial,  77. 
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Modern  actions  in  the  United  States—  Continued. 

In  Illinois,  77. 

Jurisdiction  in  justice  of  the  peace  necessary,  77. 

County  court,  77. 
Questions  considered,  77. 

Objections  not  made  below,  77. 

Waiver  of  objections,  78. 

Defective  complaint,  78. 

Objections  to  bill  of  exceptions,  78. 

Harmless  error,  78. 

Misjoinder  of  causes  or  parties,  78. 

Order  certifying  case,  79. 

Variance,  79. 
Undertaking  and  stay  of  execution,  79. 

In  general,  79. 

Supersedeas  per  se,  80. 

Extension  of  time  to  file  bond,  80. 

Additional  security,  80,  81. 

Amendment  of  undertaking,  81. 

Undertaking  must  comply  with  statute,  81, 

Approval  or  rejection,  81. 

In  Arkansas,  81,  82. 
Man.damus,  82. 

To  compel  justices  to  perfect  record,  82, 
To  compel  officer  to  execute  writ  of  restitution,  82. 
To  compel  judgment  for  treble  damages,  .8a. 
Injunction,  82. 

To  protect  possession  or  title  generally,  82, 
Pending  bill  in  equity,  82. 
To  prevent  enforcement  of  judgment,  82. 
To  prevent  threatened  entry,  82. 
To  protect  homestead,  83. 
Against  removal  of  improvements,  83. 
Some  special  procedure  in  Kentucky,  83. 

FORECLOSURE  OF  MORTGAGES. 

Definition  and  terminology : 

The  term  "  foreclosure,"  95.   • 
Change  in  legal  theory,  95. 
Original  and  modern  meanings,  95. 
Power  of  sale,  96. 
Publication  of  notice,  96. 
Sale  of  the  land,  96. 
Commencement  of  proceedings,  96,  97. 
Action  to  recover  possession,  97. 
Forms  and  methods : 
Classification,  97. 

Alphabetical  summary  by  states  of  system  prevailing  therein,  97. 
Alabama,  98. 
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FORECLOSURE  OF  MORTGAGES. 
Forms  and  methods  —  Continued. 

Arizona,  98. 
Arkansas,  98. 
California,  99. 
Colorado,  99. 
Connecticut,  99. 
Delaware,  100. 
District  of  Columbia,  100. 
Florida,  100. 
Georgia,  100. 
Idaho,  loi. 
Illinois,  loi,  102,  103. 
Indiana,  103. 
Iowa,  103,  104, 
Kansas,  104. 
Kentucky,  104. 
Louisiana,  105. 
Maine,  105. 
Maryland,  105,  106. 
Massachusetts,  106. 
Michigan,  106. 
Minnesota,  106,  107. 
Mississippi,  107. 
Missouri,  108. 
Montana,  109. 
Nebraska,  109,  no. 
Nevada,  no. 

New  Hampshire,  no,  III. 
New  Jersey,  iii. 
New  Mexico,  in. 
New  York,  in,  112. 
North  Carolina,  112. 
North  Dakota,  112. 
Ohio,  112. 
;  Oklahoma, 112. 

Oregon,  113. 
Pennsylvania,  114. 

Rhode  Island,  114.  • 

South  Carolina,  114. 
South  Dakota,  114. 
Tennessee,  115. 

Texas,  115.  • 

Utah,  115. 

Vermont,  115,  116.  • 

Virginia,  116. 
Washington,  116. 
^      West  Virginia,  116 

Wisconsin,  116,  117,  118. 
Wyoming,  118. 
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Forms  and  methods  —  Continued. 

Foreclosure  methods  discussed  in  the  order  of  their  historical  develop* 
ment,  ii8. 
Stages  in  the  evolution  of  mortgage  law,  ii8. 
Introductory,  ii8. 
First  stage,  ii8. 
*  The  mortgage  a  pledge;  foreclosure  employed,  Ii8. 

The  early  gage  gave  possession,  ii8,  iig. 
The  early  gage  might  carry  title,  119. 
Judicial  foreclosure  generally  required,  119,  120. 
Second  stage;  the  mortgage  a  conditional  conveyance;    fore- 
closure not  employed,  120.  121. 
Third  stage;  equity  of  redemption   introduced;  judicial  fore- 
closure revived,  121,  122. 
Strict  foreclosure,  122. 

The  ancient  practice,  122. 
Nature  of  original  foreclosure,  122. 
Foreclosure  to  prevent  re-entry  by  mortgagor,  123. 
Summary  method  in  certain  states,  123. 
When  strict  foreclosure  is  now  permitted,  123. 
As  against  junior  incumbrancers,  123. 
In  foreclosure  of  land  contracts,  123. 
Miscellaneous  instances,  124. 
Effect  of  strict  foreclosure,  124. 

Title  vested  in  mortgagee,  124. 
The  general  doctrine,  124. 
Under  the  usual  form,  125. 
Under  the  English  practice,  125. 
Decree  of  strict  foreclosure  generally  final,  125. 
Constitutes  payment /;-£? /a«/^,  125,  126,  127. 
Equitable  foreclosure,  127. 

Transition  from  strict  to  equitable  foreclosure,  127. 
In  England  and  Ireland,  127,  128. 
In  the  United  States,  128. 
Growth  of  the  practice  of  rendering  deficiency  judgments,  128, 
129. 
Special  statutory  methods,  129. 
Scire  facias,  129. 

Where  employed,  129. 
Nature  of  the  proceeding,  130, 
In  general,  130. 

Process  and  declaration,  130. 
Open  to  demurrer,  130. 
Caption,  130. 
Amicable  action,  130. 
Variance,  130. 
Local  action,  131. 

Strict  compliance  with  statute,  131. 
On  unrecorded  mortgage,  131. 
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Waiver  of  benefit  of  statute,  131. 
Only  on  mortgages  for  money,  131. 
Damages  for  costs  and  expenses,  131. 
Effect  of  recovery  of  judgment,  131. 
Method  of  sale,  131. 
Fatal  defects,  132. 
A  proceeding  at  law,  133. 
In  general,  132. 
By  assignee,  132. 
Cannot  reform  description,  131 
On  equitable  mortgage,  133. 
A  proceeding  in  rem,  133. 
Parties  to  the  suit,  133. 

Subsequent  incumbrancers,  133. 
Prior  lien  holders,  134. 
Heirs  and  terre-tenants,  134,  135. 
Scire  facias  to  revive  judgment,  135. 
Married  women,  135. 
Accrual  of  right  to  sue,  135. 

Non-payment  of  mortgage  debt,  135. 
Debt  payable  in  instalments,  135. 
Return  of  sheriff,  136. 

Time  and  manner,  136. 
Two  nihils,  136. 

Where  terre-tenants  are  served,  136. 
Description  of  land,  136. 
In  Pennsylvania,  136. 
Defenses  available,  136,  137. 
Contents  of  judgment,  137. 
Order  of  sale,  137. 
Description  of  land,  137. 
Manner  of  sale,  137. 
Rule  nisi  in  Georgia,  138. 

Nature  of  the  proceeding,  138. 
Relief  in  equity,  138. 
Appeal,  138. 

Purchaser  using  name  of  mortgagee,  138, 
Concurrent  jurisdiction  of  law  and  equity,  138. 
The  proceeding  in  rem,  138. 
Venue,  138. 

Amendment  of  petition,  139. 
Service  of  the  rule  nisi,  139. 
Service  by  copy,  139. 
Service  by  unofficial  pei'son,  139. 
Computing  time,  139. 
5»  Rule  absolute  showing  valid  service,  139. 

Acceptance  of  service,  139. 
Parties,   139. 
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Forms  and  methods  —  Continued. 

Personal-  representatives  and  heirs,  139. 
Joint  owners,  139. 
Purchaser  of  mortgaged  land,  139. 
Defenses,  139. 

Defeating  consideration,  139,  140. 
Defendant  a  bankrupt,  140. 
Unliquidated  damages,  140. 
That  mortgaged  property  is  trust  property,  140. 
Defense  by  one  not  a  party,  140. 
Defect  in  chain  of  title,  140. 
Ejectment,  140. 

Nature  of  remedy,  140. 
At  common  law,  140. 
Statutes  and  judicial  interpretation,  140. 
Effect  on  right  of  redemption,  141. 
Remedy  not  applicable  to  equitable  mortgages,  141. 
Operates  as  payment /r^  tanto,  141. 
Injunction  against  action,  141. 
By  assignee,  141. 
Parties,  141. 

Plaintiffs,  141. 
Defendants    142. 
Evidence,  142. 

Production  of  note,  142. 
Tender  as  a  defense    142. 
!  Judgment,  142. 

•_  Costs,  142, 

lij  '  Rents  and  profits,  142. 

%  When  judgment  becomes  final,  143. 

Ejectment  on  one  of  two  mortgagees,  143. 
k  Writ  of  entry,  143. 

r  Nature  and  incidents,  143. 

i  In  effect  a  bill  to  foreclose,  143. 

;  In  what  states  used,  143. 

Pleading  and  practice  generally,  144. 

Extinguishes  debt /r<» /««/£»,  144. 

When  a  concurrent  remedy,  144. 

Mortgage    to   secure    other   duties   than   payment  of 

money,  144. 
Notice  to  quit  not  necessary,  144. 
The  whole  or  a  part  of  the  premises,  145. 
Writ  of  entry  on  separate  mortgages,  145. 
When  available,  145. 

Before  breach  of  condition,  145. 
On  first  instalment,  145. 
After  debt  barred  by  limitations,  145. 
Recording  of  mortgage,  146. 
Parties,  146. 
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FORECLOSURE  OF  MORTGAGES. 
Forms  and  methods—  Continued. 

Plaintiffs,  146.      • 

Holder  of  legal  title,  146. 

Trustee,  146. 

Assignee  and  grantee,  146. 

Equitable  owner,  146. 

Mortgagee  who  has  parted  with  interest,  147. 

Personal  representatives,  147. 

One  who  has  entered  to  foreclose,  147. 

Second  mortgagee,  147. 

Mortgagee  of  reversion,  147. 

Tenants  in  common,  147. 

Joint  mortgagee,  147. 

President  of  corporation,  147. 

Plaintiff  holding  partly  by   deed   and   partly  by 

mortgage,  147. 
Attaching  creditor,  148. 
Husband,  148. 
Assignee  of  mortgagee  and  purchaser  of  equity  of 

redemption,  148. 
Cestui  que  trust,  148. 
Partners,  148. 
Defendants,  148. 

Any  person  in  possession,  148, 
Agent  of  mortgagor,  149. 
Mortgagor,  149, 
Second  mortgagee.  149. 
Susequent  purchaser  of  equity,  149. 
Tenant  for  years  or  at  will,  149. 
Wifie  of  mortgagor,  149. 
Widow  of  mortgagor,  149. 
Party  claiming  by  paranjount  title,  150. 
Appearance  by  defendant's  grantors,  150. 
Pleadings,  150, 

Declaration,  150. 

Counting  on  seisin,  150. 
Amendment,  151. 

Writ  should  show  that  foreclosure  is  desired,  151. 
Pleas  in  defense,  151. 
In  general,  151, 

Demandant  already  in  possession,  151. 
Wife  setting  up  after-acquired  title,  151. 
Conditions  partly  performed,  151. 
Special  agreement,  151. 
Tender  after  condition  broken,  152. 
,  Homestead  right,  152. 

Fraud  of  mortgagee,  152. 
Executor  buying  mortgage,  152, 
Non-tenure,  152. 
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FORECLOSURE  OF  MORTGAGES. 
Forms  and  methods—  Continued. 

Purchase-money  mortgage,  152. 
Usury,  152. 
,  Payment  of  notes  by  sureties,  152. 

Accord  not  executed,  152. 
Injunction  upon  offer  to  pay,  152. 
Evidence,'  153. 

Execution  of  mortgage  by  third  person,  153. 
Secondary  evidence  of  note  and  mortgage,  153. 
Usury  not  admissible  under  general  issue,  153. 
Title  of  tenant  acquired  pending  suit,  153, 
Parol  evidence  of  promise,  153. 
Competency  of  mortgagor  as  witness,  153. 
Independent  and  inconsistent  sources  of  title,  153. 
Identity  of  the  land  demanded,  153, 
Where  attesting  witness  is  out  of  the  jurisdiction,  154. 
Under  plea  of  nul  disseisin,  154. 
Judgment,  154. 

Conditional  judgment,  154. 

On  verdict  of  mortgage  judgment,  154. 

Motion  for  conditional  judgment,  154. 

On  suggestion  filed  by  tenant,  154. 

When  in  common  form,  154. 

On  mortgage  for  support,  etc.,  154. 

After  debt  has  been  paid,  155. 

Amount,  155. 

Estimate  as  on  bill  to  redeem,  155. 

Set-off  not  allowed,  155. 

What  costs  may  be  included,  155. 

As  of  date  of  judgment,  155. 

When  interest  is  usurious,  155. 

Payment     on     independent     consideration      not 

regarded,  156, 
In  case  of  accommodation  indorser,  156. 
Where  mortgagor  derived  title  from    mortgagee, 

156. 
Judgment  against  tenants  iti  common,  156. 
Entry  and  possession,  156. 

Where  employed,  156,  157. 

Nature  of  entry  and  possession,  157. 

Constrictive  rather  than  literal,  157, 
Sufficiency  of  entry,  157, 

Mortgagee  also  holding  second  mortgage,  158. 
By  mortgagee  owning  equity  of  redemption,  158. 
Actions  after  or  before  entry,  158. 
Operates  as  payment /rtJ  tanto,  158. 
Remedy  of  mortgagor  after  payment,  158. 
When  entry  can  be  made,  158. 
Before  condition  broken,  158. 
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FROECLOSURE  OF  MORTGAGES. 
Forms  and  methods—  Continued. 

After  condition  broken,  158. 
Presumption  of  purpose  of  entry,  158. 
Mortgage  excluding  right  to  enter,  159.  . 

Without  resort  to  opinions  of  arbitrators,  159. 
Who  may  enter,  159. 

Personal  representatives,  159. 
Married  women,  159. 
Second  mortgagee,  159. 
Ratification  of  unauthorized  entry,  159. 
Contents  of  certificate  of  entry,  159,  160. 
Registration  of  certificate  —  necessity  and  efifect  of  regis- 
tration, 160. 
Duration  of  possession  necessary,  161. 
Waiver  of  foreclosure,  161. 

By  express  or  implied  agreement,  161. 
Illustrations  of  what  amounts  to  waiver,  162. 
Waiver  by  guardian,  162. 
Waiver  by  assignee,  162. 
Advertisement  and  sale  under  a  power,  162. 

Historical  development  of  power  of  sale  instruments,  162. 
In  England,  162,  163. 
In  the  United  States,  164,  165. 
Nature  of  the  power,  165. 
Exercise  of  the  power,  166. 

Compliance  with  directions  in  mortgage  or  statute,  166. 

Omission  in  notice,  166. 

Defect  in  advertisement,  166. 

Notice  to  be  given,  166. 

Lex  rei  sita  governs,  167. 

When  statute  requires  mortgage  sale  to  be  made  in 

county  of  premises,  167. 
Public  or  private  sale,  167. 
Notice  of  sale,  167. 

Object  of  giving  notice,  167. 
To  whom  given,  16S. 
Personal  notice,  168. 
Posting  notices  of  sale,  169. 

Newspaper  in  which  notice  must  appear,  170,  171. 
Duration  of  publication,  171,  172,  173. 
Description  of  mortgage,  173,  174,  175. 
Description  of  mortgaged  property,  175,  176. 
Amount  of  indebtedness,  166,  167. 
Time  of  sale,  177. 
Place  of  sale,  177,  178. 
%  Time  of  sale,  178. 

The  hour,  178. 
Holiday  or  Sunday,  178. 
Place  of  sale,  178. 
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FORECLOSURE  OF  MORTGAGES. 
Forms  and  methods  —  Continued. 

In  general,  178,  179. 

Presumption  of  regularity,  179. 

Sale  at  court-house  door,  179,  180. 
By  whom  sale  conducted  under  deed  of  trust,  iSo. 

By  trustee,  180. 

Joint  trustees,  181. 

Death  or  disability  of  trustee,  i8i. 
By  whom  sale  conducted  under  power  of  sale,  181. 
.    .  In  general,  181. 

Attorney,  sheriff  or  deputy,  182. 

Administrator,  182. 

Assignee,  182. 
Order  in  which  property  is  sold,  182. 

In  general,  182. 

Sale  en  masse  or  in  parcels,  183,  184. 

As  described  in  mortgage,  184. 

Provision  for  release,  184. 

Subsequent  platting,  185. 

Sale  sufficient  to  satisfy  debt,  185. 
Terms  of  sale,  186. 

For  cash  or  on  credit,  186. 

Payment  by  set-orf,  187. 

Payment  by  check,  187. 

Deposit,  187. 

Payment  in  specie,  187. 

Who  may  not  object  for  irregularity,  188. 

One  partner's  power  to  authorize  departure,  188. 
Adjournment,  188. 

Power  to  adjourn,  188. 

Notice  of  adjournment,  189. 

Re-opening  sale,  189. 
Who  may  purchase  —  purchase  by  mortgagee,  189. 

When    mortgagee    may    not  purchase  —  general 
rule,  189. 

Minority  rule,  190. 

By  terms  of  mortgage  or  by  consent,  191. 

Statutory  provisions,  191. 

Mortgagee  purchasing  indirectly,  191,  192. 
Purchase    by  mortgagee's    attorney,    clerk,    or  other 

agent,  192. 
Sale  to  auctioneer,  192. 
Purchase  by  agent  of  mortgagor,  192. 
Purchase  by  directors,  stockholders  and  creditors,  193. 
Purchase  by  wife  of  mortgagor,  193. 
Purchase  by  personal  representatives,  193. 
Purchase  by  junior  mortgagee,  193. 
Purchase  by  mortgagor,  193. 
Purchase  by  trustee,  194. 
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FORECLOSURE  OF  MORTGAGES. 
Forms  and  methods  —  Continued. 

Affidavit  of  sale,  195. 

Origin  and  nature.  195. 

Necessity  of  affidavit,  195. 

Contents  and  sufficiency,  196. 

Recording  affidavit,  197. 

Effect  of  affidavit,  198. 
Form  and  contents  of  deed,  199. 

Recital  of  date  of  sale,  199. 

Reference  toother  instruments  and  the  power,  199, 

Parol  evidence  of  proper  advertisement,  199. 

Interest  of  donor's  assigns,  199. 

Covenants  by  trustee,  199. 
Grantor  in  the  deed,  200. 

In  general,  200. 

Donee  of  powers,  200. 

Assignees,  202.  • 

Administrators,  202.  « 

Sheriff,  202.  ( 

Auctioneer,  203. 
The  grantee  in  the  deed,  203,  204. 
Effect  of  deed,  204. 

In  evidence,  204. 

Title  conveyed,  205,  206. 

Respective  rights  of  parties  after  sale,  206. 

Title  of  mortgagee  transferred,  207. 
Who  is  a  bona  Jide  purchaser,  207,  208. 
Rights  of  bona  fide  purchaser,  209,  210,  211. 
Remedies  of  purchaser  for  obtaining  possession,  212. 

Ejectment,  212. 

Forcible  entry  and  detainer,  212. 
Remedies  of  purchaser  for  relief  from  purchase,  213, 

214. 
Remedies  against  purchaser,  214. 

Specific  performance  or  damages,  214. 

Re-sale  at  risk  of  purchaser,  214. 

Fraud  in  re-sale,  215. 

Fraudulent  sale  without  notice,  215. 

Defective  title,  215. 

Election  to  treat  purchase  as  abandoned,  215. 
Election  of  remedies  —  methods  of  foreclosure  generally  cumulative, 

215. 
Exercise  of  power  of  sale,  215,  216,  217. 
Scire  facias,  217. 

Foreclosure  in  Georgia  by  rule  nisi,  218. 
,  Strict  foreclosure,  218. 

Ejectment,  218. 

The  action : 

Introductory,  219.  ^ 
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FORECLOSURE  OF  MORTGAGES. 
The  action  —  Continue  J. 

Nature  of  the  action,  219. 

Originally  an  equity  suit,  219. 
Whether  suit  is  in  rem  or  in  personam,  220. 
Suit  to  recover  money,  220,  221. 
Suit  to  determine  rights  in  real  propjerty,  221. 
Action  upon  contract,  221. 
Abridgement  of  chancery  jurisdiction,  221. 
Excluding  jurisdiction  and  equity,  221. 
Accrual  of  the  right  to  foreclose,  222. 
General  rule,  223. 

Covenant  limiting  right  to  foreclose,  222. 
Construction  of  mortgage,  223. 
•   Accident  or  mistake,  fraud,  waiver,  delay,  223. 
Stipulation  for  maturity  of  entire  debt,  224,  225. 
Rights  of  separate  bondholders,  226. 
Pendency  of  proceedings  at  law,  227. 
Prior  presentation  of  claim  against  insolvent,  227. 
Note  payable  "  on  or  before  "  a  certain  day,  227. 
When  no  time  for  payment  is  specified,  227. 
Mortgage  payable  on  demand,  227. 
Immediate  accrual,  227. 
When  demand  is  necessary,  228. 
Mortgages  for  support,  228. 
Extension,  228. 

In  general,  228,  229. 
Sufficiency  of  consideration,  229. 

When  consideration  is  insufficient,  229,  230. 
When  consideration  is  sufficient,  230,  231. 
Parol  extension,  231. 
When  two  mortgages  are  held,  231. 
Default  in  payment  of  instalments  of  principal,  232. 
In  general,  232. 

Stipulation  for  maturity  of  entire  debt,  232,  233. 
Decree  for  sale,  233. 
Statutory  provisions,  234, 
Effect  of  foreclosure,  234. 
Successive  foreclosures,  234, 
Several  notes  transferred,  235. 
Receivership  and  foreclosure,  235. 
Assent  to  foreclosure  of  entire  security,  235. 
Default  cured  by  subsequent  tender,  235. 
Failure  to  exercise  option,  235. 
Default  in  payment  of  interest,  235. 
Maturing  the  entire  debt,  235. 
Validity  of  provision,  235. 
Relief  against  default,  236. 
Effect  of  tender  after  default,  237. 
t  Acceptance  of  interest  after  default,  237. 
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The  action  —  Continued. 

Statutory  provision  for  stay,  238. 

Absence  of  stipulation  for  annual  interest,  238, 

Days  of  grace,  238. 

Mortgages  need  not  declare  a  default,  238. 

Only  one  foreclosure,  239. 

A   mortgage    may   provide   that   the    principal   shall    not 

become  due,  239. 
Note  given  for  interest  does  not  operate  as  payment,  239. 
Property  in  hands  of  receiver,  239. 
When  bondholders  under  trust  deed  may  declare  default, 

239. 
Option  belongs  to  mortgagee,  not  mortgagor,  240. 
Formal  declaration  of  default,  240. 
Jurisdiction  of  federal  courts,  240. 
Mortgage  provision  to  be  strictly  followed,  240. 
No  stipulation  maturing  the  entire  debt,  240. 
In  general,  240,  241, 

Provision  for  compounding  interest,  241. 
Default  in  payment  of  taxes,  242. 
Nature  of  stipulation,  242,  243. 

Offer  to  pay  principal  and  interest  before  debt  is  due,  243. 
Notice  to  mortgagor,  243. 
Assignment  of  party  of  mortgage,  243. 
Non-payment  through  mistake,  243. 
Express  stipulation  essential,  243,  244. 
Default  in  payment  of  insurance,  244,  245. 
Abatement  and  revivor,  245. 
Death  of  parties,  245. 

Common-law  rule,  245. 
Rule  in  chancery,  245. 
Death  of  assignee  in  bankrupt'"y,  245. 
After  removal  to  federal  court,  246. 
Method  of  revivor,  246. 
Parties  to  bill  of  revivor,  246. 
Exceptions  to  rule  of  abatement,  246, 
Death  of  mortgagor  —  action  to  redeem,  246,  247. 
Another  action  pending.  247. 

Former  judgment  —  second  or  re-foreclosure,  247. 
Judgment  at  law  on  note,  247. 
Statutory  modifications,  248. 
Judgment  upon  one  of  two  notes,  248. 
Decree  of  foreclosure  and  sale  against  administrator,  248. 
Venue  and  forum : 

The  locus,  249. 
•  Early  chancery  rule  —  foreclosure  suit  personal  and  transitory,  249, 

250. 
Statutory  changes    making  foreclosure    suit  either  transitory  or 
local,  251. 
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Venue  and  forum  —  Continued. 

Venue  determined  at  option  of  plaintiff,  251,  252. 

Venue  local  unless  waived  by  defendant  or  changed  by  court, 
252. 

No  discretion  to  refuse  proper  demand,  253. 

Rule  in  New  York,  253. 
Statutory  changes  making  suit  purely  local,  253. 

In  general,  253. 

Directory  provisions,  254. 

Mandatory  provisions,  254. 

Construction  of  statutes,  254. 

Division  of  county  before  or  after  suit,  255. 

Foreclosure  of  vendor's  lien,  255. 
Rule  where  land  lies  in  different  counties,  256. 

Statutory  provisions,  256. 

One  defendant  non-resident  of  county,  256. 

Sale  in  county  where  suit  is  brought,  256. 
Change  of  venue,  256. 

General  principles,  256. 

Points  peculiar  to  foreclosure,  256. 

Abuse  of  discretion  in  buying,  257. 
Effect  of  bringing  suit  in  wrong  county,  257. 

Character  of  the  defect,  257,  258. 

Objection  for  improper  venue,  258. 

Transfer  to  proper  county,  258. 

Waiver  of  defect,  258. 
Rule  where  mortgaged  premises  lie  in  another  state,  258. 

In  general,  258. 

Foreclosure  by  advertisement  and  sale,  258. 

Mortgagee  of  property  situated  in  two  states,  258. 
«  Railway  mortgages,  259,  260. 

'Principal  and  ancillary  suits,  260,  261. 

Appointment  of  receiver,  261,  262. 

Jurisdiction  retained  by  court  first  assuming  it,  262. 

Consolidated  railways,  262. 

Redemption  by  purchaser  of  equity,  262. 
The  court,  262. 

Inherent  jurisdiction  of  chancery,  262. 

Ancient  head  of  chancery  jurisdiction,  262 

Statutory  modifications,  263. 
Jurisdiction  of  various  state  courts,  263,  264. 
Jurisdiction  of  federal  courts  in  foreclosure  cases,  264. 

In  general,  264. 

Not  affected  by  state  law,  265. 

Removal  of  cause  to  federal  court,  265. 

Following  state  practice,  265,  266. 
.     Conflict  of  jurisdiction  between  state  and  federal  courts,  266, 
Parties : 

Plaintiffs,  266. 
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Parties —  Continued. 

Who  may  foreclose,  266. 

In  ordinary  mortgages,  266. 
Sole  mortgagee,  266. 
In  general,  266. 

Mortgage  given  to  city  council,  266. 
Mortgage  to  county  supervisors,  267. 
Bond  to  secure  annuity,  267. 
Insolvent  bank,  267. 
Mortgage  to  bank  cashier,  267. 

Where  husband  executed  mortgage  to  his  wife,  267, 
Foreclosure  of  coupons  of  bonds  sold,  267, 
Mortgage  given  to  common  creditor,  268. 
Cross-bill  by  second  mortgagee,  268. 
Prior  mortgagee,  268. 

Owner  of  two  mortgages  on  property,  268. 
Joint  mortgagees,  268. 
In  general,  268,  269. 

One  mortgagee  foreclosing  a  co-mortgagee,  269. 
Surviving  joint  mortgagees,  270. 
Owners  of  mortgage  in  severalty,  270. 
Right  of  each  owner,  270,  271. 

Amendment  of  complaint  and  form  of  decree,  271. 
Partners,  272. 

General  rule,  272. 
Amendment  of  bill,  272. 
Assignees  of  mortgage,  272. 
In  general,  272. 

Real  party  in  interest,  272.  ' 

The  assignor,  273, 

Power  of  sale  passes  to  assignee,  273. 
Use  of  name  of  assignor,  273. 
Reforming  mortgage  in  foreclosure  suit,  274. 
Form  of  assignment,  274. 
^  Seal  sometimes  necessary,  274. 

Deed  of  conveyance  by  mortgagee,  274. 
Parol  assignment  generally  sufficient,  275. 
Character  of  assignment,  275. 

Assignment  of  debt  only,  275. 
Assignment  as  collateral  security,  276,  277. 
Assignment  in  bankruptcy,  277. 
Equitable  assignment,  277. 
Assignment /<'MdfV«/'d'  lite,  278. 

Under  former  chancery  practice,  278. 
Under  New  York  code,  278. 
V  Rights  of  assignor  and  assignee,  278,  279. 

Substitution  essential    to  further   prosecution  of 
suit,  279. 
Receivers,  279. 

1115  Volume  IX. 


INDEX. 

FORECLOSURE  OF  MORTGAGES. 
PtrtlW—  Continued. 

Sureties  and  subrogated  lienors,  279,  280. 
Personal  representatives,  280. 
In  ordinary  cases,  280. 

Usually  the  only  proper  parties,  280. 

The  heir,  281. 

Where  personal  representatives  had   paid   debts, 

281. 
•Where  there  is  more  than  one  personal  represent- 
ative, 281. 
Where  the  mortgagee  was  trustee  only,  281. 
In  foreclosure  of  land  contracts,  282. 
Mortgages  running  to  personal  representatives,  282. 
In  general,  282. 

Mortgage  assigned  to  one"  as  administrator,''  282. 
Mortgage  executed  to  several  executors,  282. 
Guardians,  282. 
Ward,  283. 
Married  women,  283. 

Right  to  foreclose  without  restriction,  283. 
Money  obtained  from  husband,  283. 
Purchase-money  mortgage,  283. 

Marriage  of  female  mortgagee  with  the  mortgagor,  284. 
Public  officers,  284,  285. 
Trustees  and  beneficiaries.  2851  286. 
In  mortgage  deeds  of  trust,  286. 

Trustee  generally  proper  plaintiff,  286,  287,  288. 
When  bondholders  may  foreclose,  288. 
Unusual  circumstances,  288. 
Refusal  of  trustee  to  sue,  288. 
Clause  in  mortgage  requiring  refusal,  valid,  289. 
Implied  refusal,  289. 
Death  of  trustee,  290. 
Adverse  attitude  of  trustee,  290,  291. 
Foreclosure  for  default  of  interest,  291. 
Other  parties  —  fellow  bondholders,  291. 
Trustees  named  in  mortgage,  292. 
Exceptions  to  foregoing  rules,  292. 
Who  may  not  foreclose,  293. 
Assignor  of  mortgage,  293. 
General  rule,  293. 
Exceptions  to  rule,  293,  294. 
Assignment  as  collateral  security,  295. 
Assignee  of  mortgage  only,  295,  296. 
Heirs  of  mortgagee,  297. 
In  United  States,  297. 
In  England,  297. 

Where  there  is  no  administration,  297. 
Death  of  mortgagee  pending  suit,  298. 
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After  administration  completed,  298. 
Foreign  personal  representatives,  398,  299,  300. 
Defendants,  300. 

Who  are  necessary  defendants,  300. 
In  general,  300. 

Senses  in  which  the  term  is  used,  300. 
Different  results  of  omitting  parties,  300. 

Owners  of  equity  of  redemption,  300,  301. 
Other  lienors,  301. 
Who  may  object  for  omission,  302. 
How  the  objection  should  be  raised,  303. 
Owners  of  equity  of  redemption,  303. 
General  rules,  303,  304. 
Original  mortgagors,  305. 
Joint  mortgagors,  305. 
Grantees  of  mortgagors,  305. 
General  rules,  305. 

A  proper  party,  305. 
Part  purchaser,  306. 
Grantee  of  easement,  306. 
Purchaser  from  assignee  in  bankruptcy,  307. 
Purchaser  at  execution  or  attachment  sale,  307. 
Fraudulent  grantee,  307. 
Holder  of  contract  to  purchase,  307. 
Grantees  by  unrecorded  conveyances,  307. 
The  general  rule,  307. 
Admitting  grantee  as  party,  308. 
Conveyance  after  lis  pendens  in  foreclosure  sait» 

308. 
Prospective  grantee,  309. 
Plaintiff  having  actual  notice,  309. 
Conveyance  recorded  between  decree  and  sale,  309. 
Conveyance  recorded  before  lis  pendens  filed,  309. 
Parties  necessary  to  cut  off  liens,  310. 
Heirs  of  mortgagors,  310. 
Prevailing  rule,  310, 

Suit  brought  to  revive  action,  311. 
Intervention  by  heir,  311. 
Qualifications  of  doctrine,  311. 
Heirs  of  trustees,  311. 
Guardian  of  heir,  311. 
Minority  rule,  311,  312. 
Devisees  of  mortgagors,  312. 
Legatees  of  mortgagors,  312. 
Mortgage  trustees,  313,  314. 
T*  Assignees  in  bankruptcy,  314. 

Necessary  party,  314. 
Must  be  sued  in  oflScial  capacity,  315.. 
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Assignees  and  trustees  for  creditors,  315. 
Necessary  parties,  315. 

Assignee  not  described  in  official  character,  316. 
Creditors  not  necessary  parties,  316. 
Wives  of  mortgagors,  316. 
General  rule,  316. 
Homestead,  317. 

Allegation  of  wife's  interest,  317. 
When  wife  is  not  necessary  party,  317. 
Purchase-money  mortgage,  317. 
Other  qualifications,  318,  319,  320. 
Husband  of  female  mortgagor,  320. 
Subsequent  mortgagees,  320. 
General  rules,  320,  321,  322. 
Extent  of  rule,  323. 
Heirs  of  junior  mortgagee,  323. 
Remedy  of  omitted  party,  323,  324. 
Subsequent  judgment  lienors,  324. 
General  rule,  324. 

Where  mortgage  covers  homestead,  325. 
Subsequent  mechanics'  lienors,  325,  326. 
Tax  purchasers,  326. 

Prior  lessees  and  tenants  in  possession,  326,  327. 
Prior  incumbrancers,  327. 

Not  generally  necessary  parties,  327. 
When  proper  parties,  328,  329,  330. 
Where  entire  estate  is  to  be  sold,  330. 
Prior  mortgagee  of  railroad  lands,  331, 
Prior  mortgagee  submitting  to    answer  and  litigate, 
331. 
Holders  of  other  notes,  331. 
Who  are  not  necessary  defendants,  332. 

Mortgagor  having  conveyed  premises,  332. 
General  rule,  332. 
Assignments  included,  332. 
Qualifications  of  doctrine,  333. 
Mesne  owners,  333. 

Mortgagee  having  assigned  mortgage,  334. 
General  rule,  334. 
Qualifications  of  rule,  335. 
Personal  representative  of  deceased  mortgagor,  335. 
Rule  that  he  is  not  a  necessary  party,  335,  336. 
Rule  that  personal  representative  is  necessary  party,  337. 
In  general,  337. 

Administration  not  necessary,  338. 
Foreclosure  by  advertisement  in  New  York,  338. 
Personal  representative  usually  a  proper  party,  339. 
Parties  acquiring  interest /^w</^«/^  lite,  339. 
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Common-law  and  statutory  rules,  339. 
Purchasers,  340. 
Mortgagees,  340. 
Judgment  creditors,  340. 
Mechanics'  lienors,  341. 
Attaching  creditors,  341. 
Unrecorded  grantees,  341. 
Parties  admitted  on  applica..on,  342. 
Assignees  in  bankruptcy,  340,  341,  342. 
Receivers,  342. 

Generally  not  necessary  party,  342,  343. 
Estoppel  to  object  for  omission,  344. 
Leave  to  make  receiver  defendant,  344. 
Stockholders  generally,  344. 
Stockholder  of  defunct  corporation,  345. 
Officers  of  corporation,  345. 
Subsequent  lessees,  345. 
General  rule,  345,  346. 
Ejectment  by  mortgagee,  346. 
Mortgagee's  right  to  emblements,  347. 
Lessee's  right  to  remove  fixtures,  347'. 
Assignee  of  subsequent  lease,  347. 
Lessee's  interest  in  surplus  moneys,  347. 
''  Attornment  to  mortgagee,  347. 

Qualifications  of  the  general  rule,  348. 
Beneficiaries  and  cesiuis  que  trustent,  348. 
General  rule,  348,  349. 
Exceptions  to  the  rule,  349, 
Secret  trust,  349. 
Parol  trust,  349. 
'  Proceedings  at  law,  349. 

Beneficiaries  named  in  will,  350. 
Beneficiaries  inconveniently  numerous,  350. 
Remote  interests,  350. 
Parties  contingently  interested,  350,  351. 
Remaindermen  in  fee,  351. 
Miscellaneous,  351,  352. 
Who  are  proper  parties,  352. 
In  general,  352. 
Where  one  of  two  joint  mortgagees  purchases  the  equity  of 

redemption,  352. 
One  who  has  conveyed  the  land,  with  the  usual  covenants,  352. 
A  mortgagor  who  has  disposed  of  his  interest,  352. 
Intervention  by  proper  parties,  352. 
The  administrator  of  the  mortgagor,  352. 
'*  Lunatics,  353. 

Who  are  not  proper  parties,  353. 

Adverse  and  paramount  claimants,  353. 
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General  rule,  353. 
Illustrations,  354. 

Fraudulent  grantee  or  mortgagee,  354. 
Married  women,  355. 
Holder  of  tax  titles.  355. 
Miscellaneous  cases,  356, 

Dismissal  as  to  improper  party,  355,  356,  357. 
Remedy  for  misjoinder,  357. 
.  Minority  rule,  357,  358. 

Where  complaint  asks  for  receiver,  359. 
Pleading  and  proof,  359,  360. 
Creditors  without  liens,  360. 
Miscellaneous  parties,  360,  361. 
Dismissal  of  intervention  for  want  of  interest,  361, 
Additional  parties,  361. 

By  supplemental  bill,  361. 
By  intervention,  362. 
Party  claiming  a  lien,  362. 
Bringing  in  parties,  362. 

Original  praeess : 

Form  and  contents  of  summons  or  subpoena,  362. 

What  is  the  original  process  and  necessity  for,  362. 
Constitutional  requirements,  362. 

A  statute  providing  for  a  change  in  the  form  of  process,  363. 
Statement  of  amount  claimed,  363. 
Action  wrongly  described,  363. 
Description  of  premises,  364. 
Name  of  court,  364. 
Address  of  plaintiff's  attorney,  364. 
Omission  of  name  of  defendant's  wife,  364. 
Attestation  of  the  subpoena,  365. 
Notice  of  no  personal  claim,  365. 
Summons  on  cross-complaint,  365. 
Service,  365. 
Actual,  365, 

In  general,  365. 

Acknowledgment  of  service,  365, 
Appearance  as  a  waiver  of  service,  365. 
When  mortgagee  may  serve,  366. 
Service  on  married  women,  366. 
Service  on  infants,  366,  367. 
Constructive  service  by  publication,  367. 
Return,  367. 

Pleadings : 

The  bill,  petition  or  complaint,  367. 
Formal  requisites,  367, 
In  general,  367. 
Ambiguity  and  uncertainty,  367. 
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Multifariousness  and  misjoinder,  367. 
In  general,  367,  368. 
When  bill  is  multifarious,  368. 
When  bill  is  not  multifarious,  369,  370. 
How  objection  should  be  raised.  370. 
Demurrer,  370. 
Plea  or  answer,  370. 
At  the  hearing  or  on  appeal,  371, 
Names  of  the  parties,  371. 
Specific  allegations,  372. 

Execution  and  delivery,  372. 

No  technical  form  required,  372. 
Effect  of  general  averment,  373. 
Mortgage  executed  by  attorney,  373. 
Witnessing  and  acknowledgment,  373., 
Proof,  373. 
Setting  out  the  debt,  373,  374. 
Description  of  mortgaged  premises,  374. 
Necessity  of  proper  description,  374. 
Instances  of  sufficient  and  insufficient  descriptions,  375. 
Sufficiency  of  description,  375. 
In  general,  375. 
Geographical  location,  376. 
Reference  to  extraneous  instruments,  376. 
Cross-complaint  referring  to  original  complaint,  377. 
Remedies  for  insufficient  description,  377. 
Allegation  that  mortgage  was  recorded,  377. 
In  foreclosure  against  mortgagor,  377. 
Foreclosure  against  grantee  of  mortgagor,  377. 
Allegation  of  non-payment,  377. 
In  general,  377,  378. 
Foreclosure  for  default  of  interest,  378. 
Maturity  of  whole  debt,  378. 
Omission  of  allegation  —  recovery  on  note,  378. 
Request  and  refusal,  378. 
Averment  of  demand,  379. 
Alleging  performance  of  conditions  and  accrual  of  right  to  sue, 
380. 
Election  to  declare  whole  debt  due,  380. 
Foreclosure  of  mortgage  executed  by  decedent  —  presenta- 
'  tion  of  claim,  etc.,  381. 

Compliance  with  constitutional  provision,  381. 
Sufficiency  of  averment,  381. 
Performance  of  conditions  precedent,  382. 
^  Foreclosure  of  trust  mortgage  with  power  of  sale,  382 

*  Foreclosure  of  mortgage  for  support,  382. 

Allegations  regarding  plaintiff's  title,  382. 
In  general,  382. 
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Where  plaintiff  is  "an  assignee  of  the  mortgagee,  383. 
Sufficiency  of  general  averment,  383. 
Alleging  assignment  of  bond  or  mortgage  only,  384. 
Allegations  as  to  other  proceedings  at  law,  384,  385. 
Allegations  as  to  the  interests  of  defendants,  386. 
In  general.  3S6,  387. 
Wife's  interest.  38S. 
Interests  of  infants,  388. 
Executor's  interest,  388. 
Prayer  for  relief,  3S8. 

To  be  adapted  to  relief  desired,  388. 
Contents  of  prayer,  388,  389. 
Relief  obtainable  under  general  prayer,  389. 
Construction  of  statute,  390. 

Deficiency  judgments  under  general  prayer,  390,  391. 
The  answer,  391. 

Proper  averments  necessary.  391. 

Specific  denials,  391. 

Ultimate  facts,  391. 

Leaving  nothing  for  plaintiff  to  prove,  392. 

Sham  denials  and  legal  conclusions,  391. 

Affidavit  of  defense,  391.  - 

Answer  to  cross-complaint  or  cross-bill,  392. 

Effect  of  denial  of  delivery  or  execution  of  mortgage,  392, 

Specific  pleai,  392. 

Introductory  statement,  392. 
Pleading  payment,  392. 
Pleading  fraud,  393. 
Pleading  usury,  393. 
Cross-bill,  cross-petition  or  cross-complaint,  393. 
In  general,  393,  394. 
Matters  proper  for  cross-bill,  394. 
Matters  not  proper  for  cross-bill,  395. 
Formal  sufficiency  of  cross-pleading,  395. 
Verification  of  pleadings,  395. 
In  chancery,  395.   " 
The  bill,  395. 

Answers,  pleas  and  disclaimers,  395. 
Under  the  codes,  396. 
Trial  or  hearing : 

Method  of  trial,  396. 

Right  to  jury  trial,  396. 

Parties  not  usually  entitled  to  jury  trial,  396. 
Trial  of  issues  not  purely  equitable,  396. 
Extent  of  the  rule.  397. 
Exceptions  to  the  rule,  397. 
Question  of  law  and  fact,  398. 
Directing  verdict,  398. 
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Weight  of  finding  of  court,  398. 
Reference  of  issues,  398,  399. 
Consolidation  of  foreclosure  suits,  399. 

Evidence,  399.  • 

Production  of  bond  or  note,  399. 
General  rule,  399. 

Absence  of  note  or  bond,  400.  ' 

On  appeal,  400. 

Where  execution  is  admitted,  400. 
Exceptions  to  rule,  400. 

Mortgage  which  does  not  secure  other  instruments,  400. 

Debt  appearing  from  mortgage  alone,  401. 

Foreclosure  of  trust  deed,  401. 

Where  mortgage  confers  right  of  possession,  401. 

In  ejectment  by  purchaser  at  sale  under  power,  401. 

Where  no  personal  judgment  not  sought,  401. 

Indemnity,  401. 

The  decree : 

Must  be  based  on  pleadings,  401,  402. 

Instances  of  unwarranted  relief,  402. 

Scope  of  the  decree,  403. 

Enrollment  and  miscellaneous  points  relating  to  validity  of  decree,  403. 

Effect  of  decree,  404. 

Form  and  contents.  404. 

Provision  if  plaintiff  becomes  purchaser,  404. 

Sale  of  both  real  and  personal  estate,  404. 

Direction  to  refund  over-payment,  404. 

Omission  to  dispose  of  surplus,  404. 

Directions  as  to  stating  account,  404. 

Defining  relative  rights  of  parties,  404. 

Where  the  mortgage  covers  a  number  of  tracts,  405. 

Provision  for  continued  receivership,  405. 

Determining  priority  of  liens,  405. 

Directing  cancellation  of  deed,  405. 

Description  of  premises,  405. 

By  reference  to  mortgage  or  bill,  405. 
Should  identify  property,  406. 
Terms  used  in  government  patents,  406. 
Inaccurate  description  not  necessarily  fatal,  407. 
By  reference  to  public  records,  407. 
Misnomer  of  party.  407. 
Part  of  certain  tract,  407. 
Correction  of  misdescription,  407. 
Provisions  for  redemption,  40S. 
•  Usually  necessary,  408. 

The  rule  expounded,  408. 
Time  for  redemption,  409. 
Under  the  former  English  chancery  practice,  409. 
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Mortgagor  complaining  of  error  in  his  favor,  410. 
Objection  by  creditors  of  mortgagor,  410. 
Omission  rectified  without  reversal,  410. 
Implied  provisions  for  redemption,  411. 
Statutory  right  not  affected  by  omission,  411. 
Foreclosure  of  trust  deed,  411. 
Provisions  as  to  order  in  which  portions  of  premises  must  be  sold, 
411. 
In  general,  411. 

Rule  where  mortgaged  premises  have  been  alienated  in  par- 
cels, 411. 
Inverse  order  of  alienation,  411,  412. 
Application  of  rule,  413. 
Form  of  decree,  413. 

State  rule  of  property  in  federal  practice,  414. 
Exceptions  to  the  rule,  415. 
In  general,  415. 
Release.  416. 
Minority  rule,  416,  417. 
Rule  where  several  mortgagees  are  unequally  secured,  417. 
General  rule,  417,  418. 
Application  of  rule,  418. 
Sufficiency  of  objection,  418. 
Exceptions  to  rule,  419,  420,  421. 
Rule  where  mortgaged  premises  include  a  homestead,  422,  423. 
Amount  of  decree,  423. 
Generally,  423. 

Specific  finding  required,  423. 
Judgment  for  amount  due,  424, 
Where  partial  payment  has  been  made,  424. 
Sufficiency  in  point  of  certainty,  424. 
Reference  for  computations,  424,  425. 

Variance  between  amount  due  and  evidence  of  indebtedness,. 
425. 
Where  mortgage  exceeds  debt,  425. 
Debt  exceeding  penalty  of  bond,  426. 
Objections  on  appeal,  426. 
Debt  only  partially  due,  427. 

Amounts  falling  due  after  commencement  of  suit  and  before 

decree,  427,  428. 
Decree  upon  default  rendering  whole  debt  due,  428. 
Unmatured  portions  provided  for  in  decree,  429. 
Provision  for  instalments,  429. 
A  deficiency  judgment,  429. 
If  the  property  is  divisible,  430. 
Effect  of  decree  for  matured  instalment,  430. 
Interest,  430. 

In  general,  430. 
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From  what  date,  431. 
Rate  of  interest  allowed,  431. 
Interest  upon  decree,  431. 
Insurance  advancements,  432. 

Absence  of  clause  in  mortgage,  432. 
Mortgage  providing  for  reimbursement,  433. 
Pleading  and  proof,  434. 
Taxes,  434. 

General  rule,  434. 
Amendment  of  decree,  435. 
Proof  of  payment,  435. 
Must  be  a  valid  charge,  436. 
Only  taxes  against  mortgage  premises,  436. 
Payment  by  others,  436. 

Decree  for  assignment  of  tax  certificate,  437. 
Taxes  upon  the  mortgage,  437. 
A  statute  of  New  York,  437. 
Costs,  437. 

General  rule,  437. 

Additional  allowances,  438. 

Priority  in  awarding  costs,  438. 

Qualifications  of  the  rule,  439.  / 

Vexatious  costs,  439. 

From  what  fund  payable,  440. 

Proceeds  of  sale,  440.  * 

Plaintiff  chargeable  personally,  440. 
Items  of  costs,  440,  441. 
Tender  as  affecting  costs,  441. 
Review  of  ruling  relating  to  costs,  441,  442. 
Attorney's  fees,  442. 

Authority  to  include,  442. 

By  stipulation,  442. 

By  statute,  443. 

Without  stipulation  or  statute,  443. 

Allowance  in  excess  of  stipulation,  443. 

Allowance  to  commissioner  conducting  sale,  443. 

In  foreclosure  under  power  of  sale,  443. 
Construction  &f  terms  authorizing  allowance  of  attorney's  fees, 
444. 

Strict  construction  the  rule,  444. 

When  fee  becomes  due,  445. 

What  fees  allowed,  445. 

Where  plaintiff  conducts  his  own  case,  445. 

Pleading  and  proof,  446. 

Sufficiency  of  evidence,  446. 
%  Demand  unnecessary,  447. 

Scope  of  the  stipulation,  447. 
Amount  of  attorney's  fee,  447. 
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Pleading,  447. 
Provisions  peculiar  to  strict  foreclosure,  448. 

Relinquishment  of  possession,  and  writ  of  assistance,  448. 

Vesting  title  in  mortgagee,  44Q. 

Not  always  rendered  where  allowable,  449. 

No  deficiency  judgment,  449. 
Collateral  attack,  449. 

Jurisdictional  infirmities,  449. 

Defects  not  jurisdictional,  449,  450. 
Deficiency  judgments,  451. 

Indemnity  against  contingent  loss,  451. 

In  personam,  not  in  rem,  451. 

Alternative  judgment,  451. 

The  revivor  of  a  deficiency  judgment,  451. 

Demand  for  deficiency  judgment  is  an  action  arising  on  contract, 

451. 
Origin  of  the  practice  of  rendering,  451. 
Early  chancery  rule,  451,  452. 
Extension  of  equity  jurisdiction,  452. 
Rules  of  court,  453. 

In  federal  courts.  453. 

In  Florida,  454. 
Statutes,  454,  455,  456. 
Parties  liable,  457. 
Mortgagor,  457. 

In  general,  457,  458. 

Members  of  unincorporated  associations,  458. 

Release  of  mortgagor,  458,  459. 

By  arrangement  with  grantee  of  mortgagor,  459. 

Mere  conveyance  by  mortgagor  not  a  release,  460. 

Extension  of  time  to  mortgagor's  grantee,  460. 

Extension  to  non-assuming  purchasers,  461. 

Discharge  of  mortgagor  in  bankruptcy,  462. 

Effect  of  mortgage  alone  in  determining  mortgagor's  liabil- 
ity for  deficiency,  462. 

Statutory  provisions  affecting  the  subject,  463. 
Estate  of  deceased  mortgagor,  461. 

Effect  of  death,  464. 

Personal  representatives  not  individually  liable,  464. 

The  mortgagor's  heirs,  465. 

Property  in  hands  of  legatee,  465. 

Resort  must  first  be  had  to  the  personal  estate,  465. 
Purchaser  assuming  mortgage,  465. 

In  general,  465,  466. 

Basis  of  doctrine,  467. 

Limited  liability,  467. 

Judgment  against  purchaser,  467. 

No  recovery  until  debt  is  due,  467. 
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FORECLOSURE  OF  MORTGAGES. 
The  decree  —  Continued. 

Who  may  enforce  purchaser's  liability.  467. 
Mortgagee,  467. 
Mortgagor,  468. 
Exceptions  to  general  rule,  469. 
Where  grantor  not  liable,  469. 
Promise  subsequent  to  conveyance,  470. 
Assumption  in  mortgage  deed,  470. 
Grantor  assuming  mortgage  after  acquiring  title,  470. 
What  constitutes  an  assumption,  471. 
No  particular  form  necessary,  471. 
Verbal  assumption  sufficient,  471. 
Parol  evidence  to  contradict  recital,  472. 
Implied  assumption,  472. 

Assumption  by  husband  in  deed  to  wife,  473. 
Recital  of  assumption  of  payment,  474. 
What  does  not  constitute  an  assumption,  474. 
General  rule,  474. 
Clause  of  assumption,  474. 
As  a  question  of  fact,  475. 
Action  to  reform  deed,  476. 
Defenses  by  purchaser  assuming  mortgage,  476. 

Infirmities  in  mortgage  not  available  to  purchaser,  476. 
Failure  of  title,  477. 
Usury  in  making  the  loan,  477. 
The  bar  of  the  statute  of  limitations,  477. 
The  existence  of  a  cross-demand,  477 
Mere  delay  in  foreclosing,  478. 
Release  of  purchaser  from  liability,  478. 
The  prevailing  rule,  478. 

Rescission  of  contract  of  assumption,  478. 
Reconveyance  by  the  purchaser  to  the  mortgagor, 

479- 
Release  executed  pending  foreclosure  suit,  479. 
^  Release  must  be  bona  fide,  479. 

Minority  rule,  480,  481. 
Guarantor  of  mortgage,  481. 
Liability  for  deficiency,  481. 
Indorser  of  note,  482. 
Collection  prevented  by  mortgagee,  482. 
Notice  or  demand  prior  to  suit,  482. 
Notice  to  mortgagee  to  collect,  482. 
In  awarding  execution,  482. 
Extent  of  liability,  482. 
Judgment  against  several  guarantors,  482. 
~    .  ^  Release  of  one  guarantor,  482. 

*  Extinction  of  mortgage,  482. 

Miscellaneous  parties,  482. 

Parties  executing  bond  but  not  mortgage,  482. 
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FORECLOSURE  OF  MORTGAGES. 
The  decree —  Continued. 

Debtor  not  the  mortgagor,  483. 
Attaching  creditor,  483. 
Married  women,  483. 

Liability  for  deficiency,  483. 
Wife  a  mere  tenant,  484. 
Under  the  New  York  statute,  484. 
Wife  executing  mortgage  but  not  note,  484. 
Decree  secundum  allegata,  485. 
Loan  for  benefit  of  separate  estate,  485. 
Liability  for  assumption  of  mortgage  debt,  485. 
Leave  to  sue,  485. 

Statutory  requirement,  485. 
Object  of  the  provision,  486. 
Averment  of  leave  obtained,  486. 
Construction  of  New  York  statute,  486. 
Granting  of  leave  discretionary,  487. 
Notice  of  application  for  leave,  487, 
Sufficiency  of  service  to  authorize  deficiency  judgment,  487. 
Time  of  rendition  of  deficiency  judgment,  488. 
After  amount  ascertained,  488.  489,  490. 
Execution  for  deficiency,  490. 
,  Judgment  before  maturity  of  entire  debt,  490. 
Usually  irregular,  490. 
Items  maturing  pending  the  suit,  491. 
Debt  maturing  upon  default  on  instalment,  49I. 
Default  on  interest  coupons,  492. 
Lien  of  deficiency  judgment,  492. 
Stay  of  proceedings: 

Statutory  provisions  not  retroactive,  492,  493. 
Taking  stay  is  an  appearance,  494,  495. 
Stay  by  subsequent  purchaser,  495. 
Federal  follows  state  practice,  496. 
Statutes  to  be  strictly  complied  with,  496. 
Upon  filing  undertaking,  496. 
Purchaser's  title  not  divested  by  reversal,  497. 
Appointment  of  receiver  pending  stay,  497. 
Effect  on  lien  of  judgment,  497. 
Appeal : 

When  appeal  lies,  497. 

Orders  appealable,  497. 

Decree  of  foreclosure  and  sale,  497. 
Judgment  for  deficiency,  497. 
Order  of  confirmation,  498. 
Final  decree  in  Minnesota,  498. 
Miscellaneous  orders  and  decrees,  498. 
Orders  not  appealable,  498,  499. 
Parties  to  appeal,  499. 

Intervening  bondholder,  499. 

1128  VolumelX. 


INDEX. 

FORECLOSURE  OF  MORTGAGES. 
Appeal  —  Continued. 

Plaintiff  a  necessary  party,  500. 
Purchaser  at  a  foreclosure  sale,  500. 
Trustee  appointed  by  the  court  to  sell  the  property,  500. 
Miscellaneous,  500. 
Questions  considered  on  appeal,  500,  501. 

The  sale : 

Nature  of  foreclosure  sale,  501, 
Notice  and  advertisement,  502. 
Contents,  502. 

Title  of  cause,  502. 

Amount  of  the  decree,  502.  , 

Names  of  parties,  502. 

Sale  in  parcels,  502. 

Time  and  place,  502. 

Descriptions  in  notice,  503. 
•  When  and  how  given,  503. 

Selection  of  newspaper,  503. 

Statutory  manner,  503. 

Absence  of  statutory  direction,  503. 

Compliance  with  statute  and  effect  of  non-compliance,  503. 

Construction  of  statutes,  504. 

Time  of  publication,  504. 

Construction  of  statutes,  504. 

Publication  in  weekly  newspaper,  505. 

Computation  of  time,  505. 

Effect  of  non-compliance  with  statute,  505. 

Waiver  and  estoppel,  505. 

Notice  of  postponement,  505. 
Appraisement,  505. 
Necessity,  505. 

General  rule,  505. 

Law  governing,  506. 
The  appraisers,  506. 

Qualifications,  duties,  etc.,  506. 

Time  of  appraisement,  506,  507. 
The  report,  507. 
Conduct  of  sale,  507. 

Who  may  conduct  sale,  507. 

Officer  designated,  507. 

United  States  marshal,  507. 

United  States  commissioner,  507. 

Sheriff  or  special  commissioner,  507. 

Delegation  of  authority,  507,  508. 

Effect  of  irregularity,  508. 
^  Statutory  provisions,  508. 

^  By  one  of  an  official  boarJ  —  loan  commissioners,  508 

Time  of  sale,  508. 
Place  of  sale,  509. 

1129  Volume  IX. 


INDEX, 
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The  sale  —  Continued. 

Who  may  or  may  not  purchase,  510. 
General  rule,  510. 
Deputy  or  clerk,  510. 
Auctioneer,  510. 
Appraisers,  510. 
Plaintiff's  attorney,  510. 
Terms  and  conditions  of  sale,  510. 
In  general,  510,  511. 
Sale  on  credit,  511. 

When  allowed,  511. 
When  not  allowed,  512. 
Deposit,  512. 
Order  or  manner  of  sale,  512. 

Sale  in  parcel  or  en  masse,  512. 
Discretion  of  court,  512. 
Discretion  of  officer,  513. 
Distinct  tracts,  513. 
Divisible  tracts,  514. 
Description  in  mortgage  followed,  514. 
Tracts  used  together,  515. 
Owner's  direction  followed,  515. 
Property  of  infant  defendants,  515. 
Sale  of  enough  to  satisfy  debt,  515. 
General  rule,  515. 

Mortgaged  premises  including  premises,  516. 
Waiver  of  irregularity,  516. 
Sale  for  instalment  of  debt,  516,  517. 
Protection  of  junior  incumbrancers,  517. 
Sale  en  masse,  517. 
Sale  after  offer  in  parcels,  518. 
Order  of  court  must  be  followed,  518. 
Sale  en  masse  voidable  only,  519. 
Grounds  for  vacating  sale  en  masse,  519. 
Sale  of  real  and  personal  property  together,  519. 
Miscellaneous,  520. 

Dower  protected,  520. 
Homestead  reserved,  520. 
■     Two  mortgages,  520. 

Discharge  part  of  security,  520. 
Tenants  in  common,  520. 
Rights  of  first  mortgagee,  520. 
Rights  of  second  mortgagee,  520. 
Rights  of  lessee,  520. 
Dedication,  521. 
School-fund  mortgage,  521. 
Effect  of  waiver  of  right  to  redeem,  521. 
Bidding,  521. 

Manner  of  bid,  521. 

1180  Volume  IX. 


INDEX, 
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The  sale — Continued. 

Oral  generally,  521. 
Bidding  by  letter,  521. 
Requirements  of  statute  of  frauds,  521. 
Illegal  bidding,  522. 

Deterring  bidding,  522. 
In  general,  522. 

Agreement  among  parties,  523. 
Exceptional  cases  not  invalidating  sale,  523. 
Puffing  bidding,  523,  524. 
Valid  agreements  for  bidding,  524. 
Agreement  to  bid,  524,  525. 
Combinations  for  bidding,  525. 
General  rule,  525. 
Illustrations,  525. 
Withdrawing  bid,  526. 
Assignment  of  bid,  526. 
Opening  bidding,  526. 
In  England,  526. 
In  Ireland,  527. 
In  the  United  States,  527. 
Enforcing  bid,  527. 

Purchaser  under  jurisdiction  of  court,  527. 
Defects  in  title,  528. 

Attachment  or  re-sale  at  purchaser's  expense,  528. 
Laches  in  making  objection,  529. 
Adjournment  and  continuance,  529. 

Reasonable  discretion  of  officer,  529. 
By  direction  of  plaintiff's  attorney,  530. 
Misrepresentation,  etc.,  530. 
General  business  depression,  530. 
War,  530. 

Pending  perfection  of  appeal,  530. 
Appealability  of  order  refusing  postponement,  530. 
Sale  falling  on  holiday,  530. 
To  accommodate  purchase,  530. 
Announcement,  530. 
Report,  531. 

Contents,  531. 

Notice  of  sale,  531. 

Must  show  residence  of  appraisers,  531. 
Error  in  report  corrected  by  record,  531. 
Report  of  sale  conclusive,  531. 
Adjournments,  531. 
Time  of  filing  and  effect,  531, 
.Confirmation,  531. 
Necessity,  531. 

Sale  incomplete  until  confirmed,  531,  532. 
.    Modifications  of  general  rule,  532,  533,  534. 
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The  sale  —  Continued. 

Waiver,  535. 
Objections  to  confirmation,  535. 
Who  may  object,  535. 
General  rule,  535. 
Plaintiff  or  defendant,  535. 
Purchaser  or  judgment  creditor,  535. 
Court  on  its  own  motion,  535. 
Who  may  not  object,  536. 
Order  of  confirmation,  536. 
Effect  of  confirmation,  536,  537,  538. 
Effect  of  reversal  of  decree,  539. 
Second  or  re-foreclosure : 

On  account  of  error  in  former  proceeding,  539, 
Proceeding  brought  in  name  of  deceased  mortgagee,  539. 
Void  attempt  at  sale  under  power,  539,  540. 
Omitting  party,  540. 
Relief  by  motion  in  original  suit,  540. 
Purchaser  at  invalid  sale  —  equitable  assignment,  541. 
Junior  lien  holder,  541. 
Holder  of  a  subsequent  mortgage,  541. 
FOREIGN  ATTACHMENT. 
See  cross-reference,  542. 
See  also  Garnishment. 
FOREIGN  CORPORATIONS. 

See  cross-reference,  542. 
FOREIGN  EXECUTORS  AND  ADMINISTRATORS. 

See  cross-reference,  542. 
FOREIGN  GUARDIANSHIP. 

See  Guardians. 
FOREIGN  JUDGMENTS. 

Plea  of  former  adjudication,  627. 
FOREIGN  LAWS. 

Necessity  of  pleading,  542. 
Presumption  in  absence  of  pleading,  543. 
Manner  of  pleading,  543,  544. 
Sufficient  compliance  with  rule,  544,  545. 
FORESTALLING. 

See  cross-reference,546. 
FORFEITURES. 

See  cross-reference,  546. 

See  also  Forthcoming  and  Delivery  Bonos. 
FORGERY. 
Jurisdiction : 

Usual  rules  apply,  547. 
National  bank  officers,  547. 
Forgery  in  another  state,  547. 
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Jurisdiction —  Continued. 

Forgery  of  time  check,  548. 
Representing  instrument  to  be  valid,  548. 

Venue : 

County  where  crime  committed,  548. 
Accused  in  custody,  548. 

Place  where  instrument  was  uttered  and  published,  548,  549. 
Possession  of  forged  instrument,  549. 
Under  laws  of  the  United  States,  550. 
The  indictment: 
Generally,  550. 

Similar  to  counterfeiting,  550. 
Three  essential  elements,  550,  551. 
At  common  law,  551. 
By  statute,  551. 
Reasonable  certainty,  552. 

Standard  of  exactness,  552,  553. 
Informing  defendant  of  offense,  554. 
Ground  for  quashal,  554. 
Allegations  of  forgery,  555. 
General  rules,  555,  556. 
Feloniously,  556. 
Falsely.  556. 

Disjunctive  averments,  557. 
Scienter,  558. 

Allegation  determined  by  statute,  558. 
Usually  necessary,  558,  559. 
Averment  of  extrinsic  facts,  559. 

Instrument  apparently  fraudulent,  559. 

Issuing  paper  injurious  to  another,  559. 

Instrument  naturally  calculated  to  work  effect  on  property, 

559.  560. 
Existence  of  corporation,  560. 
Instrument  which  might  injure,  560,  561. 
Stating  how  instrument  could  have  been  used,  561. 
Instrument  not  apparently  fraudulent,  562. 
Additional  averments,  562. 
Illustrations  of  doctrine,  563,  564. 
Determination  of  question,  564. 
Receipt,  564. 
Acquittance,  565, 
Mortgage,  565. 

Forgery  by  officer  not  acting  in  line  of  duty,  565. 
Indorsements,  565. 

Acknowledgment  of  card  in  hotel,  565. 
•^  Deed,  565. 

Acknowledgments,  565. 
Affidavit.   565.  566. 
Order,  566. 
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The  indictment—  Continued. 

Alteration  of  order,  566. 

Railway  tickets  and  passes,  566. 

Instrument  in  form  of  note,  567. 
Description  of  instrument,  567. 
General  rules,  567. 

Name  by  which  it  is  usually  known,  568.  ] 

Mistake  of  pleader,  569. 
The  better  practice,  570. 

Where  enumerations  of  statute  are  disjunctive,  571. 
Unnecessary  minuteness,  571. 
Setting  out  instrument,  571. 
General  rules,  571,  572. 

Matters  not  essential  to  validity  of  instrument,  572,  573,  574, 
'    Instrument  in  foreign  language,  574. 
Tenor  and  purport  of  instrument,  575. 

Necessity  of  setting  out,  575. 

Pasting  instrument  on  indictment,  575. 

"  Tenor,"  575. 

Names  as  spelled  in  original,  576. 

Literal  copy,  576. 

Statutory  modifications  of  rules,  576,  577,  578. 

Purport  included  in  tenor,  578. 
Lost  instrument,  578,  579. 
Averment  of  intent  to  defraud,  580. 
General  rule,  580. 

Intent  to  defraud  particular  person,  581. 
Inferred  from  circumstances,  581. 
Useless  repetition,  581. 
Failure  to  allege  intent,  581. 
Reasonable  certainty,  581. 
Residence  of  corporation,  582. 
Names  of  partners,  582. 
Description  lo  common  intent,  582, 
General  intent  to  defraud,  582. 

By  statute,  582,  583,  584. 
Party  whose  name  is  forged,  585. 

What  should  be  stated,  585. 

Defrauding  partnership,  586. 

Corporations,  586. 
Charging  the  intention,  586. 

Manner  or  means,  586. 

Several  persons,  587. 

Terms  stated  disjunctively,  588, 

To  the  prejudice  of  another's  right,  588.  ; 

Needless  allegations,  588.  ', 

How  instrument  would  have  efifect,  588.  t 

Facts  assumed  in  forged  instrument,  589. 

Value.  590,  591.  ^ 
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The  indictment  —  Continued. 

Name  of  person  to  whom  instrument  was  passed,  591, 
Variance,  592. 

General  rules,  592. 
Repugnant  allegations,  593. 

Variance  as  to  interest.  593. 
Instrument  set  out  by  its  tenor,  593, 

Immaterial  variances,  594,  595. 

Omission  of  insertion  of  word.  595. 

Immaterial  part  of  instrument,  596,  597. 

Words  added  in  pencil,  597. 

Variance  as  to  names,  598,  599. 

Initial  or  middle  name,  599. 

Idem  sonans,  599. 

Where  variance  is  plain,  600. 
Joinder  of  counts  and  causes  of  action,  600. 

Different  grades  of  same  offense,  600,  6or. 

Different  modes  of  committing  offense,  602,  603. 

Assisting  in  forging,  602. 

Distinct  and  substantive  offenses,  604. 

Remedy  for  misjoinder,  604. 
Alteration  of  instrument,  605. 

General  rules,  605. 

Setting  out  alterations,  606. 

Use  of  word  "  alter,"  607. 
Indictment  following  language  of  statute,  607. 

General  rules,  607,  608. 

Limitations  of  rules,  608. 

Conclusion  against  statute,  609. 

Verdict : 

Definite  and  certain,  610. 

Where  indictment  contains  more  than  one  count,  610. 

Finding  of  essential  elements,  610. 

Degree  of  crime,  610. 

FORMA  PAUPERIS. 

See  cross-reference,  611. 

FORMER  ADJUDICATION. 
Definition,  611. 
Defense : 

How  made,  612. 

Pleading  specially,  612. 

Giving  in  evidence  under  general  issue.  612. 
Waiver  of  special  plea,  612. 
Defense  set  up  by  plaintiff,  613. 
Motion  to  dismiss,  613. 
V  Demurrer,  613. 

At  common  law,  613. 
In  England,  613. 
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FORMER  ADJUDICATION. 
Defense — Continued. 

In  action  for  false  imprisonment,  613. 

In  action  for  mesne  profits,  613. 

In  action  of  trespass,  613. 

Only  evidence  for  jury,  614. 

In  the  United  States.  614. 

Foreign  judgment,  614. 

Manner  of  pleading,  615. 

Under  Massachusetts  statute,  615. 

In  New  York,  615. 

In  particular  actions,  615. 

In  actions  where  other  matters  may  be  proved  under  gen- 
eral issue,  615. 
Equitable  defense,  615. 
Assumpsit,  615. 
Actions  on  the  case,  616. 
Trespass.  616. 

Action  for  breach  of  warranty,  616. 
Debt.  616. 
Ejectment,  616. 
Replevin,  616. 
Audita  querela,  616. 
In  equity,  616,  617. 
Under  the  code,  617. 

New  matter  to  be  set  up  in  answer,  617. 
Where  party  has  no  opportunity  to  plead,  618. 
Giving  in  evidence  under  general  issue,  618. 
Special  pleading  abolished,  618. 
As  defense  to  title  set  up  in  evidence,  618. 
Where  special  replications  not  allowed,  618. 
In  ejectment,  6i8. 
In  trover,  618. 
Assumpsit,  619. 
Judgment  rendered  after  commencement  of  action,  619. 
In  justice's  court,  6ig. 
When  made,  619. 
Necessary  allegations  In  the  plea : 

Showing  former  judgment  to  be  a  bar,  619,  620. 

Failure  to  answer  declaration,  620. 

Bar  to  only  part  of  action,  620. 

Creating  estoppel,  620. 

Result  of  "ction,  620. 

No  record  of  former  decision,  620. 

Suit  by  administrator,  620. 

Payment  in  satisfaction  of  judgment,  620. 

Facts  not  sustained,  620. 

Suit  on  promissory  note,  620. 

Former  suit  for  same  cause  of  action,  620, 

Same  parties,  621. 
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Necessary  allegations  In  the  plea —  Continwd. 
Court  of  competent  jurisdiction,  621. 
Date  of  former  judgment,  621. 
Judgment  still  in  force,  621. 
Judgment  on  the  merits,  621. 

Plea  must  so  state,  621. 

Sufficient  averment,  621. 

Insufficient  plea,  621. 

In  writ  of  entry,  621. 

On  motion  for  judgment,  621. 

Trial  before  justice,  622. 

Setting  out  judgment,  622.  ^ 

Identity  of  cause  of  action,  622. 

Necessary  averment,  622. 

Insufficient  identification,  622. 

Former  judgment  based  on  different  grounds,  622. 

Verbal  and  written  contract,  622.    * 

Question  excepted  from  judgment,  623. 

Failure  to  state  former  issue,  623. 

In  attachment  for  rent,  623. 

In  action  of  trover,  623. 

That  controversy  might  have  oeen  litigated,  623. 

Substantial  showing,  623. 

Answer  taken  as  a  whole,  623. 

Sufficient  identification,  623,  624. 

Question  for  jury —  parol  proof,  624. 

Actions  involving  ownership,  624,  625. 

In  trover,  625. 

Setting  out  the  record,  625. 

Enabling  court  to  determine  former  adjudication,  625. 
In  equity,  625. 

Profert  of  former  record,  625. 
Must  be  introduced  in  evidence,  625. 
In  Indiana  and  Tennessee,  625. 
Setting  forth  pleading,  625,  626. 
Identity  of  parties,  626. 

Must  be  shown,  626. 

Privies  of  parties,  626. 

Sufficient  and  insufficient  identification,  626. 

New  defendants,  626. 
Jurisdiction,  626. 

Showing  that  court  had,  626. 

Former  judgment  by  justice,  626. 

Judgment  "  duly  given  and  made,"  626. 

Justice  of  another  state,  626. 
Foreign  judgments,  627. 
Rep'iy  to  the  plea : 

Necessity  of  reply,  627. 
Demurrer,  627. 
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FORMER  ADJUDICATION. 

Reply  to  the  plea  —  Continued. 
Reversal  of  judgment,  627. 

Part  of  demand  not  included  in  former  recovery,  627. 
Nul  tiel  record,  627. 
Statements  in  plea  not  true,  627, 
Sufficiency  of  reply,  627,  628. 
Lack  of  jurisdiction,  627. 
Judgment  fraudulently  obtained,  628. 
Sufficient  denial  of  identity,  628. 
Non-identity  shown  by  parol  evidence,  628. 
Denial  by  way  oi  protestando,  628. 
Defects  in  former  adjudication,  628. 
No  notice  of  forirer  proceedings,  628. 
Present  suit  first  instituted,  628. 

No  allegation  of  specific  damages  not  already  adjudicated,  628. 
Conclusion,  629. 
Trial  of  the  issue : 

Issue  for  jury,  629. 

Dismissal  on  motion  —  no  ground  for  reversal,  629. 

Where  nul  tiel  record  is  replied,  629. 

FORMER  CONVICTION  OR  ACQUITTAL. 
The  defense : 

How  made,  630. 

To  be  specially  pleaded,  630. 

Whether  admissible  under  general  issue,  630,  631. 

Waiver  by  not  pleading  specially,  631. 

In  justice's  court,  631. 

General  issue  available  by  statute,  631. 

Pleading  former  conviction  or  acquittal  and  not  guilty  at  same 
time,  631. 

Not  raised  by  motion,  631,  632. 

When  defendant  has  no  opportunity  for  pleading,  632. 

Habeas  corpus,  632, 
When  made,  632. 

Before  verdict,  632. 

Plea  filed  after  impaneling  jury,  632. 

Time  allowed  for  preparing  plea,  632. 
The  plea : 

Technical  accuracy  not  necessary,  632. 
Plea  defective  in  form,  632. 
Plea  inartiiicially  drawn,  633. 
Failure  to  state  exact  time,  633. 
Failure  to  set  out  information,  633. 
Must  aver  all  facts,  632,  633. 
Waiver  of  plea,  633 
Nature  of  plea,  633. 
Necessary  allegations,  633. 

Showing  defense  clearly,  633. 
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FORMER  CONVICTION  OR  ACQUITTAL. 
The  plea  —  Continued. 

Showing  judgment  unreversed,  633. 

Amount  of  fine,  633. 

Collusion,  634. 

Pleading  former  jeopardy,  634. 

Lawful  conviction,  634. 

Identity  of  person,  634, 

Identity  of  offense,  634. 

Where  same  act  causes  both  offenses,  634,  635, 

Jurisdiction,  635. 

The  record,  635. 
Variances,  636. 

Formal  and  immaterial  variances,  636. 

Variance  in  number  of  articles  stolen,  636. 

Fatal  variance,  636. 

Immaterial  differences,  636. 

Description  of  stolen  goods,  636. 

Distinct  offenses,  636. 
Verification,  636. 
Replication : 

Traverse  or  demurrer,  636. 
Implied  replication,  636. 
Waiver  of  reply,  636. 
Fraud,  637. 

Arrest  of  judgment,  637. 
Nul  tiel  record,  637. 
Conclusion,  637. 

Burden  of  proof: 

On  defendant,  637. 

Fraud,  637. 

Identity  of  two  offenses,  637. 

Presumption  of  identity,  637. 

Evidence  on  part  of  prosecution,  637. 

Stealing  national  bank  notes,  637. 

Immaterial  variance  in  proof,  638. 

Property  stolen  from  different  persons  638. 

Showing  offense  actually  Investigated,  637,  638. 

Establishing  presumptive  case,  638. 

Trial  of  the  issue : 

No  exception  necessary,  638.  • 

Distinctness  of  issue,  638. 

Order  of  treating  issue,  638,  639. 

Right  to  begin,  639. 

Province  of  court  and  jury,  639,  640. 

Erroneous  instructions,  641. 
Determination  of  the  issue : 
^    Defendant  to  be  found  guilty  only  under  general  issue,  641. 

Where  special  plea  is  decided  against  defendant,  641. 

In  case  of  misdemeanor,  641. 
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FORMER  SUIT  PENDING. 
See  cross-reference.  642. 

FORNICATION. 

Indictment  generally,  642. 
Scope,  642. 

Sufficient  and  insufficient  indictment,  643. 
Form,  642. 

"  Adultery  and  fornication,"  643. 
Precise  words  unnecessary,  643. 
Averment  of  specific  act,  643. 
"  Unlawful  bedding  and  cohabiting."  643. 
Amendment  of  information,  643. 
Open  and  notorious,  643. 
Lewdness,  643. 
Feloniously,  643. 
First  or  second  offense,  643. 
Living  together,  643. 
Insufficient  indictment,  644. 
The  allegation,  644. 

As  to  marriage,  644. 

Between  the  parties,'  644. 

Incestuous  fornication,  644. 

Under  indictment  for  rape,  644. 

Sufficient  allegation,  644. 

Unlawful  and  adulterous,  644. 

Singleness  of  female,  644. 
As  to  sex,  644. 
As  to  race,  645. 
As  to  time,  645. 
As  to  joint  offense,  645. 
Joinder  of  defendants,  645. 

Either  joint  or  separate  indictment,  645. 
Separate  trial,  645. 
Incestuous  fornication,  645. 
Lewd  cohabitation,  645. 
Joinder  of  counts,  645. 

Several  counts  may  be  joined,  645. 
Election  between  counts,  645. 
Bastardy,  645. 
The  verdict,  646. 

Acquittal  of  one  party,  646. 

FORTHCOMING  AND  DELIVERY  BONDS. 
Definition : 

Bond  given  to  sheriff  where  property  is  seized,  648. 
The  condition,  648. 
Use  of  terms,  649. 

Who  may  execute : 

Generally,  649. 

Irregular  bond  accepted  by  plalntiflf,  649. 
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FORTHCOMFNG  AND  DELIVERY  BONDS. 
Who  may  execute  —  Continued. 

Executor  or  administrator,  649. 
Agent,  649. 

One  of  several  defendants,  649,  650. 
Stranger  to  suit,  650. 
Effect  of  executing: 

Equivalent  to  personal  service,  650. 
As  a  waiver  of  previous  irregularities,  650. 
Bond  given  under  coercion,  651. 
Form  and  sufficiency : 

Recitals  in  bond,  651. 

Compliance  with  statute,  651. 

Failure  to  describe  process,  651. 

Omission  to  perform  judgment  of  court,  651. 

Omission  of  penal  sum,  651. 

Conditioned  for  delivery  in  wrong  county,  651. 

Bond  executed  at  wrong  time,  651. 

Bond  executed  after  judgment,  651. 

Strict  technical  accuracy  not  required,  65I4 

Wrong  court,  652. 

Misdescription  of  property  and  date,  652, 

Omission  of  stipulation,  652. 

Variation  from  language  of  statute,  652. 

Bond  containing  additional  clause,  652. 

Directory  provisions,  652. 

Defect  cured  by  statute,  652. 

Sufficient  bond,  652. 

Bond  in  legal  effect  a  delivery  bond,  652. 

Good  as  a  common-law  obligation,  652,  653. 

Where  there  is  no  statute,  653. 

Informal  bond,  653. 

"  No  security  to  be  taken,"  653. 

Mistakes  and  omissions,  653. 

Name  of  obligee  misspelled,  653. 

Omission  of  word  "  dollars."  653. 

Mistake  as  to  owner,  653. 

Sheriff's  fee.  654. 

To  whom  payable,  654. 

Regulated  by  statute,  654. 
Officer  or  creditor,  654. 
Payable  to  plaintiff.  654. 
Bond  executed  after  death  of  creditor,  654. 
Bond  payable  to  wrong  person,  654,  655. 
Execution  or  attachment,  655. 

Amount  due,  655.  / 

•^  Release  of  excess  by  plaintiff,  655. 

Property  taken,  655. 
Owner  of  property,  656. 
To  whom  delivery  to  be  made,  656. 
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FORTHCOMING  AND  DELIVERY  BONDS. 
Form  and  sufficiency—  Continued. 

Time  of  delivery,  656,  657. 

Variances,  657. 

Between  bond  and  execution,  657,  658. 
Between  bond  and  officer's  return,  659. 

Blanks  in  bond,  659. 

Bond  without  sureties,  659. 

One  bond  for  several  executions  or  attachments,  660. 
Return : 

Before  execution  can  issue,  660. 

Sheriff  compelled  to  make  return,  660. 

Must  appear  that  bond  was  taken  and  forfeited,  660. 

Indorsement  of  forfeiture,  660. 
Motion  to  quash : 

Bond  defective,  661. 

Inherent  defect,  661. 

Illegal  quashal,  661. 

Grounds  of  motion,  661. 

When  made,  661,  662. 

Writ  of  error,  662,  663. 

Objection  to  original  judgment  after  forfeiture : 

Statute  giving  force  of  judgment  to  forfeited  bond,  663. 

Merger  of  judgment,  663. 

Proceedings  on  original  judgment  barred,  663. 

Writ  of  error  to  original  judgment,  663. 

Original  judgment  void  or  reversed,  664. 

Actions  on : 

Who  may  sue,  664. 

Action  in  name  of  officer,  664, 
Bond  assigned  to  creditor,  664. 
One  action  by  officer  upon  two  bonds,  664. 
Creditor  suing  in  his  own  name,  665. 
Bond  given  under  several  executions  or  attachments,  665, 
Summary  remedy  by  motion,  665. 
In  general,  665. 
Notice  of  motion,  665,  666. 
Form  of  notice,  666. 
Ordinary  action  at  law,  667. 

Common-law  remedy  on  bonds,  667. 
Declaration  or  complaint,  667. 
Statutory  requisites,  667. 
Setting  out  former  proceedings,  667. 
Description  of  plaintiff,  667. 
Showing  valid  judgment,  667,  668. 
•  Showing  execution  issued,  668. 

Value  of  property,  668. 
Demand  on  obligee,  668. 
Alleging  breach,  668,  669. 
Alleging  order  of  sale,  669. 
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FORTHCOMING  AND  DELIVERY  BONDS. 
Actions  on —  Continued. 
The  plea,  669. 

Sufficient  facts  to  be  shown,  669,  670. 
Death  of  replevied  property,  670. 
Property  not  belonging  to  defendant,  670, 
Need  not  allege  that  property  was  subject  to  levy,  670. 
Non  est  factum,  670. 
Judgment,  670. 

Act  preliminary  to  judgment,  670. 
Assessment  of  property,  670. 
Execution  returned  unsatisfied,  670. 
Judgment  by  court  without  jury,  670. 
Against  all  obligors,  670. 
Assessment  of  damages,  670,  671. 
Appeal,  671. 
Bill  of  exceptions,  671. 
Execution,  671. 

On  forfeited  bond  and  not  on  original  judgment,  671. 
When  issued,  671. 
Revived  by  scire  facias,  672. 
Need  not  affirm  that  bond  was  forfeited,  672. 
Amendment  by  reference  to  judgment  and  bond,  672. 
Amount  of  execution,  672. 
Bond  taken  under  two  executions,  672. 

Where  bond  does  not  extinguish  original  judgment,  671,  672. 
Filing  bond  with  clerk,  672. 
Supersedeas  to  execution,  672,  673. 
Relief  against  forfeiture  in  equity : 
Relief  not  available  at  law,  673. 
Delivery  prevented  by  accident,  673, 
Refusal  of  sheriff  to  receive  property,  673. 
Sale  prevented  by  injunction,  673. 
When  relief  is  sought  on  grounds  that  would  have  sustained  plea  of 

non  est  factum,  673. 
Relief  against  false  return,  673. 
Forgery  of  surety's  name,  673. 
May  cancel  bond,  673. 
Relief  in  favor  of  creditor,  674. 
Execution  returned  nulla  bona,b^\, 

FRAUD. 

See  Forgery. 

Fraudulent  foreclosures,  215. 

Pleading  fraud  in  foreclosure  cases,  393. 
Jurisdiction  at  law  and  in  equity : 
5^    Concurrent  jurisdiction  of  law  and  equity,  676. 

Court  first  obtaining  jurisdiction,  676,  677. 

Suit  first  brought  at  law,  677. 

Avoiding  judgment  by  fraud  in  original  contract,  677. 
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FRAUD. 

Jurisdiction  at  law  and  in  equity  —  Continued. 

Parties  proceeded  against  in  different  courts,  677, 

Exclusive  jurisdiction  of  equity,  677. 

Presumption  of  fraud,  677. 

Actual  fraud,  67S. 

Fraud  clearly  established.  678. 

Perpetual  agreement,  678. 

Form  of  relief  at  law  —  statute  of  frauds,  678. 

Proper  form,  678. 

Doubtful  cases,  678. 

Patent  for  land  obtained  through  fraud,  678, 

Where  remedy  at  law  is  inadequate,  678. 

Jurisdiction  of  equity,  678. 

Adequate  remedy  at  law,  679. 

Contract  procured  by  fraud,  679. 

Fraud  in  sale  of  land,  679. 

Conspiracy  to  defraud,  679. 

Extension  of  jurisdiction,  680. 

Fraudulent  receipt  of  money,  680. 

Fraudulent  claim,  680. 

Discovery,  6S0. 
Where  fraud  relates  to  obtaining  of  will,  680,  681. 
By  whom  alleged : 

The  party  inured,  681. 
Stranger  to  transaction,  681. 
Party  participating  in  fraud,  681. 
Judgment,  682. 

Against  whom  alleged  : 

Party  practicing  fraud,  682, 
Joinder  of  defendants,  682,  683. 
Joinder  of  corporation,  683. 
Parties  interested,  684. 
Receiver,  684. 
Payee  of  note,  684. 

How  pleaded :  ' 

Necessity  for  alleging  Iraud,  684. 

General  rule,  684. 

Fraudulent  assignment,  684. 

In  action  of  assumpsit,  684. 

Warranty  in  sale  of  chattels,  685. 

Notice  of  special  matter,  685. 

Release  obtained  by  fraud,  685. 

Special  plea  amounting  to  general  issue.  685. 

Constructive  fraud,  685. 
Denial  of  fraud  in  equity,  685,  686. 
What  particularity  required,  686. 

Facts  must  be  stated,  686,  687,  688,  689. 

Fiduciary  relation,  690. 

Alleging  minute  facts,  690. 
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FRAUD. 

How  pleaded  —  Continued. 

Facts  unknown  to  party,  6go. 
Order  for  arrest,  6gi. 

In  criminal  cases,  691. 

In  proceedings  to  set  aside  judgments  or  decrees,  691. 
General  rule  —  facts  to  be  pleaded,  691 
Answer,  692. 
In  avoiding  the  bar  of  the  statute  of  limitations,  692. 
Where  fraud  relates  to  obtaining  of  instrument,  692,  693. 
Allegations  upon  information  and  belief,  694. 
Allegation  of  fraud  in  terms,  694. 
Stating  facts,  694,  695. 
Acts  noX.  per  se  fraudulent,  695. 
Allegation  of  intent,  696. 

In  what  cases  necessary,  696. 
General  allegation  sufficient.  696. 
Allegation  of  injury,  696. 

Insufficiency  of  allegations— how  taken  advantage  of: 

Demurrer,  697. 

Motion,  697. 

Special  demurrer,  697. 

Failure  to  demur,  697. 

Amendment,  697. 

Defect  cured  by  judgment,  697. 

Issue  made  without  objection  to  pleading,  697. 

Objection  after  answer,  698. 

Aider,  698. 

FRAUDS,  STATUTE  OF. 

Declaring  on,  or  pleading  contract  within  the  statute : 

Special  or  general  assumpsit,  699,  700. 
Alleging  compliance  with  statute,  700. 

Rule  that  it  is  not  necessary  to  allege  contract  in  writing,  700,  701. 

The  contrary  doctrine,  701,  702. 
Contract  set  up  by  defendant,  702,  703. 
Cross-complaints  and  counter-claims,  703. 
Who  may  set  up  the  statute : 

Party  to  the  charge,  703. 
Strangers,  703. 
Personal  defense,  703. 
Grantee  of  party,  703. 
Privy  of  party,  704. 
Creditor  of  party,  704. 
Party  infected  with  fraud,  704. 
Person  who  received  conveyance,  704. 
How  the  defense  is  made : 

*    Where  non-compliance  with  statute  appears  on  face  of  pleading,  704. 
Demurrer,  704,  705. 

Where  matter  avoiding  the  bar  of  the  statute  is  alleged,  705. 
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FRAUDS,  STATUTE  OF. 

How  the  defense  is  made  —  Continued. 

Where  non-compliance  with  statute  does  not  appear  on  face  of  pleading, 

705. 
General  rule,  705. 

Statute  should  be  pleaded  specially,  705,  706,  707,  708. 

Reason  of  rule,  706.  707. 

Raising  defense  at  hearing,  707. 

Raising  defense  in  instructions,  707. 

Raising  defense  in  appellate  court,  707,  708. 

Ground  for  new  trial,  708. 

Rule  in  equity,  708. 

Demurrer  not  available,  708,  709. 
Exceptions  to  general  rule,  709. 

Under  general  denial  of  contract,  709,  710, 

Agreement  must  be  proved  to  be  in  writing,  710. 

Written  evidence  or  proof  of  part  performance,  710. 

Evidence  insufficient  to  sustain  allegation,  711. 

Different  contract  insisted  on  by  defendant,  711. 

Under  the  common  counts,  711. 

Where  contract  is  void,  not  voidable,  712. 

Objection  made  at  close  of  trial,  712. 

Where  no  contract  is  alleged,  712. 
Where  the  contract  is  admitted  in  plea  or  answer,  712. 

Availability  of  statute,  712. 

Statute  must  be  pleaded,  713. 

No  proof  of  agreement  necessary,  713. 
Form  of  plea  or  answer,  713. 

Express  reference  to  statute,  713. 

Formal  admission  of  contract,  713,  714. 

Party  need  neither  confess  nor  deny  the  contract,  714. 

Stating  sufficient  facts,  714. 

Insufficient  pleading  of  statute,  714. 

Argumentative  denial  of  contract,  714. 

Want  or  failure  of  consideration,  714. 

Sufficient  pleading  of  statute,  714 

Express  averment  that  contract  was  not  in  writing,  714,  715^ 

Pleading  statute  of  another  state,  715. 
Waiver  of  defense : 

By  not  insisting  upon  it,  715. 

Effect  on  appeal  of  waiver  in  appellate  court,  716. 

Defense  waived  unless  pleaded,  716. 

When  the  contract  is  admitted,  716. 

Where  the  contract  is  denied,  717. 

Enforcement  of  the  contract,  717. 
Recovery  under  yoidable  contract : 

Under  quantum  meruit  or  quantum  valebant,  717. 

Wisconsin  doctrine,  717,  718. 
FRAUDULENT  CONVEYANCES. 
See  cross-references,  719. 
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FRAUDULENT  REPRESENTATIONS. 

See  cross-references,  719. 
FREIGHT. 

See  cross-references,  719. 
FRIENDLY  SUITS. 
Definition,  719. 

Distinguished  from  arbitration,  719. 
Character  of  action,  720. 
Fictitious  suits,  720. 
Contempt,  720. 
Proceedings  in  amicable  action,  720. 
Agreement  to  enter,  720. 
Costs,  720. 
Cause  of  action,  721. 
Description  in  ejectment,  721. 
Entry  of  action  by  attorney,  721, 
Confession  of  judgment,  721. 
Necessity  fcr  writ,  721^ 
Scire  facias  upon  mortgage,  72I, 
Ejectment,  721. 
Necessity  for  pleading,  721. 
In  arbitration  proceedings,  721. 
Entry  of  judgment,  722. 
By  cleric,  722. 
Attestation,  722. 
Under  seal,  722. 

Interlocutory  judgment  in  partition,  722. 
Appeal,  722. 

FRIEND  OF  THE  COURT. 
Definition,  723. 
Who  may  act  as,  723. 

Affidavits  of  strangers  speaking  as  amid  curia,  723. 
Oflice  and  powers,  723. 
General  rule,  723. 
Heard  by  leave  of  court,  723. 
Parties  attended  by  counsel,  723. 
Sitting  as  judge,  723. 
Discretion  of  court  as  to  hearing,  724. 
What  court  can  do  on  suggestion  of  amicus  curia,  724. 
Specific  instances,  724. 

Unauthorized  letters  of  administration,  724. 
Vicious  indictment,  724. 
Motion  to  quash  an  inquisition,  724. 
Want  of  prosecution,  724. 
Setting  aside  verdict,  725 
^       That  one  plea  goes  to  the  whole,  725. 
Application  in  behalf  of  infant,  725. 
Limitations  of  powers,  725. 
Control  over  suit,  725. 
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FRIEND  OF  THE  QOXi'^l —Continued. 
Institution  of  proceedings,  725. 
Bringing  case  from  one  court  to  another,  735. 
Appeal,  726. 
Writ  of  error,  726. 
Demurrer,  726. 

Hearing  counsel  for  deceased  party  as  amicus  curia,  726, 
Suggestion  for  diminution  of  record,  726. 

FRIVOLOUS  PLEADINGS. 
See  cross-reference,  727. 

FUGITIVES  FROM  JUSTICE. 
See  cross-reference,  727. 

FUNDS  AND  DEPOSITS  IN  COURT. 
At  common-law  —  payment  into  court : 

General  rule,  728,  729. 

In  what  actions  allowed,  729. 

When  paid  in,  729. 

Effect  of.  729. 

Becomes  plaintiff's  property,  729. 

Right  to  take  money  out,  729. 

Plaintiff  may  proceed  in  action,  729. 

Plaintiff  entitled  to  no  more  than  paid  in,  730. 

Where  plaintiff,  after  payment,  amended  his  declaration,  730. 

Too  much  paid  on  one  count,  730. 

Payment  on  whole  claim  —  no  nominal  damages,  730. 

Indorsement  on  judgment,  731. 

In  justice's  court,  731. 

As  to  costs,  731. 

Sum  paid  in  must  include  costs,  731. 
Payment  on  separate  counts,  731. 
Two  actions  on  same  note,  731. 
Plaintiff  proceeding  for  further  damages,  731,  732. 
Payment  to  the  plaintiff,  733. 
As  an  admission,  733. 
In  contract,  733. 

On  special  contract,  733,  734. 
On  the  common  count,  735. 
Applicable  only  to  legal  demand,  736. 
In  tort,  736. 
Money  paid  to  clerk,  736. 

Authority  to  receive,  736. 
Proceedings  to  recover,  737. 
Not  liable  to  garnishment,  737. 
The  plea,  737. 

By  way  of  confession  and  avoidance,  737. 

Filing  with  other  pleas,  737,  738. 

In  satisfaction  of  several  counts,  738. 

Payment  of  less  sum  than  admitted  to  be  due,  738. 
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FUNDS  AND  DEPOSITS  IN  COURT  —  Continued. 
In  equity  : 

Payment  into  court,  738. 
General  rule,  738. 
Foundation  for  order,  738. 
Who  may  apply  for  order,  739. 
Parties  having  contingent  interests,  739, 
When  order  may  be  made,  739. 
Parties  before  court,  739,  740. 
On  admissions,  740. 

Of  defendant's  liability  to  pay,  740,  741. 
Admission  on  affidavit,  741. 
Of  plaintiff's  title,  741. 
Motion  made  after  decree,  742. 
On  the  master's  report,  742,  743. 
In  case  of  executors  and  trustees,  743, 
As  a  matter  of  course,  743. 
Where  debts  are  outstanding,  744. 
Injudicious  investments,  744. 
In  the  case  of  vendor  and  purchaser,  745. 
In  suits  by  the  vendor,  745,  746. 

When  money  ordered  to  be  paid  in,  745,  746. 
Acts  of  ownership  showing  possession,  746,  747. 
In  suits  by  the  purchaser,  747. 
On  staying  proceedings  at  law,  747. 

Deposit  sometimes  required,  747,  748. 
Where  sheriff  levies  on  perishable  property,  748. 
Payment  by  a  party  seeking  relief,  748. 
In  general,  748. 
In  case  of  stockholders,  748. 
Payment  out  of  court,  748. 
In  general,  748. 
The  order,  748. 

How  obtained,  748. 
In  general,  749. 

When  the  original  order  is  lost,  749. 
Affidavit  of  title,  749,  750. 
Notice  of  petition  or  motion,  750. 

When  notice  need  not  be  given,  750. 
When  notice  must  be  given,  750,  751. 
Notice  to  assignor  of  fund,  751. 
Parties  before  the  court,  751. 
Form  of  order,  751. 

Payment  to  one  of  several,  751,  752. 
Insertions,  752. 
Prospective  orders.  752. 
^  To  save  expense,  752. 

Where  right  is  clear,  752. 

Where  amount  due  was  not  ascertained,  759. 

Where  there  is  no  fund  in  court,  752. 
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FUNDS  AND  DEPOSITS  IN  COURT. 
In  equity—  Continued. 

Where  master  has  not  made  his  report,  752. 
In  case  of  successive  life  estates,  752. 
Stay  of  order  pending  appeal,  753. 
Order  made  after  abatement,  753. 
Payment  out  upon  security,  753. 
Payment  to  whom,  753. 

To  a  person  not  a  party,  753. 

To  a  party,  754. 

To  infant  plaintiff,  754. 

To  party  having  better  title,  754. 

To  residuary  legatees,  754. 

Plaintiff  allowed  to  withdraw  money  paid  in  by  him.  754. 

Payment  to  creditors,  754. 

To  administrator  of  creditor,  754. 

Payment  without  requiring  appointment,  754. 

To  solicitor,  754,  755. 

Where  party  resides  without  jurisdiction,  755. 

In  case  of  infant,  755. 

To  personal  representative,  755. 

Infant  executrix,  755. 

Share  of  deceased  residuary  legatee,  755. 
Fund  a  long  time  in  court,  755. 
Payment  to  an  administrator  ad  litem,  756. 
Payment  under  power  of  attorney,  756. 
•     Without  requiring  letters  of  administration,  756. 
Upon  the  contingency  of  a  woman  having  issue,  757. 
Advancing  part  of  fund  to  carry  on  litigation,  757,  758. 
Costs,  758. 

Applicant  required  to  pay,  758. 
Where  one  legacy  has  become  residue,  758. 
Where  it  is  not  necessary  for  party  to  appear,  758. 
Where  parties  disclaim,  758. 
Paid  out  of  corpus,  758,  759. 
Intervention  of  persons  interested  in  fund,  759. 
Under  the  code  : 

Payment  into  court,  759. 
In  general,  759. 
'  Common-law  practice  superseded  largely,  759. 

Equity  practice,  760. 
Payment  to  a  referee,  760. 
Payment  out  of  court,  760. 
Fund  belonging  to  infant,  760. 
Order  made  on  admissions  in  the  answer,  760. 
Staying  payment,  761. 

Motion  to  obtain  lien  on  fund  denied  after  withrawal,  761. 
•         Mechanics'  lien,  761. 

Indictment  of  remainderman  for  murder  of  life  tenant  no  bar,  761. 
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GAME  AND  GAME  LAWS. 
See  Fish  anu  Fisheries. 

Who  may  institute  proceedings  to  enforce  game  laws,  762. 
Action  by  district-attorney,  762. 
Action  barred  by  judgment,  762. 
Indictment  or  complaint,  762. 
Form,  762. 

Removal  of  evidence  of  sex,  762. 
Statutory  exception  must  be  negatived,  763. 
Consent  of  proprietor,  763. 
Penalty,  763. 
State  of  demand,  763. 
Defendant  armed,  763. 
Constructive  arming,  763. 
Enclosed  land,  763. 
Description  of  place,  764. 
Civil  action,  764. 
Joinder  of  counts,  764. 
Variance,  764. 
The  trial,  764. 

Separate  trials,  764. 
Different  verdicts,  764. 
Record  of  conviction,  764. 
GAMING. 

Definition,  766. 
Jurisdiction : 

General  rules,  766. 
Municipal  courts,  766. 
Courts  of  general  jurisdiction,  767. 
Information  or  indictment : 
Misdemeanor,  767. 
Indictment  generally  used,  767. 
The  indictment  generally : 
Joint  indictment,  768. 
Gaming,  769. 

In  general,  769. 
Several  betting,  770. 
Betting  at  gaming  table,  770, 
Keeping  gaming  table,  770. 
Generally,  770. 
Needless  allegations,  771. 
Purposes  of  gaming,  771. 
Game  played,  772. 
Person  exhibiting  table,  772. 
Place  of  keeping,  772. 
Keeping  gambling  house,  772. 
g.  Generally,  772. 

^  Common  nuisance,  772. 

Gambling  permitted,  773. 
Actual  gambling,  773. 
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GAMING. 

The  indictment  generally  —  Continued. 

Needless  allegations,  773. 
Descriptions,  773. 
Persons  resorting,  773. 
Unlawfully  —  feloniously,  774. 

Averment  of  guilty  knowledge,  774. 
Permitting  gaming  on  premises,  774. 

In  general,  774. 

Agricultural  societies,  775. 

Cards,  775. 

Liquor  dealers,  775. 

Renting  house  for  gaming  purposes,  775. 
Names  of  persons  playing : 
In  general,  776. 
Keeping  gaming  house,  776. 
Rule  by  statute,  777. 
Strictness  of  allegation,  777. 
Description  of  game : 
In  general,  778. 
Monte,  778. 
Poker,  778. 
Name  of  game,  779. 
"  Cards,"  779. 
Statutory  name,  780. 
Faio,  780. 
Games  of  chance,  781. 

Description  of  device : 

Generally,  782. 
Faro  banks,  782. 
Pack  of  cards,  782. 
Slot  machine,  783. 
Statutory  name,  782. 

Device  not  specifically  named  in  statute,  783. 
Keno  table.  783. 
Crap  board,  783. 

Description  by  adaptation  and  use,  783. 
Description  of  wager : 

In  general,  783. 
Needless  allegations,  784. 
Fractional  currency,  784. 
"  Valuable  thing,"  784. 
Specific  amount,  784. 
Money  lost  or  won,  785. 
Alleging  place : 

In  general,  785. 

Form  of  expressing  publicity  of  place,  786. 

Character  of  place  at  the  time,  786. 

Place  named  in  statute,  787. 

Question  of  law  and  fact,  788. 
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GAMING. 

Alleging  place— C<7«/t«M^</. 

Private  house,  788. 

Room  connected  with  public  place.  788. 

Needless  allegations,  789. 

Description  of  place,  789. 

Owner  or  occupant,  789. 

Following  language  of  statute : 

In  general,  ^^89. 

Exact  language,  790. 

Negativing  exception  in  statute,  791. 

Private  residence,  791. 

Separate  clause  of  statute,  791. 

Joinder  of  counts  and  causes  of  action : 

In  general,  791. 
Particularity  required,  792. 
Election  of  count  by  prosecution,  792. 
Charging  specific  offenses,  793,  794. 

Variance : 

Unlawful  gaming,  794. 

Keeping  gambling  house,  794. 

Keeping  apparatus,  794. 

Permitting  gaming,  795. 

Persons  playing,  795. 

Description  of  wager,  796. 

The  place,  797,  798. 

Matters  of  description,  799. 
Playing  on  Sunday : 

Particularity  of  description,  799. 

Name  of  game,  799. 

Gravamen  of  offense,  799. 
Permitting  minors  to  play  billiards : 

The  allegation,  799. 

Wager  on  game,  799. 

Form  of  complaint,  799. 

Charging  that  game  was  played,  799,  80O. 

Gambling,  800. 

More  than  one  game,  800. 

Naming  persons,  800. 

Particulars  of  statutory  offenses,  800. 

Variance,  800. 

Consent  of  parents,  800. 
Common  gambler : 

Indictable  offense,  800. 

Compliance  with  statute,  800,  801. 

^ctual  gambling,  801. 

Purpose  in  frequenting  places,  8or 

Single  offense,  801. 

Bill  of  particulars,  801. 
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GAMING. 

Common  gambler—  Continued. 

Conclusion,  Sor. 
Variance,  8oi. 
Betting  on  horse  race :    • 

Statutory  requisites,  8oi,  8o2. 
Charging  that  race  was  run,  8o2. 
Distinct  offenses,  802. 
Pool  rooms,  802. 
Betting  on  elections,  802. 

Seizure  and  destruction  of  gambling  Instruments,  802,  803,  804. 
GARNISHMENT. 
Definition : 

Judicial  proceeding,  807. 
Civil  suit,  807. 

Governed  by  rules  applicable  to  other  suits,  808. 
Proceeding  in  rem,  808. 

As  an  original  proceeding,  808.  • 

Aiding  attachment  or  execution,  808. 
Known  by  other  names,  809. 
Mature  and  origin : 

Creature  of  statute,  809. 
Unknown  to  common  law,  809. 
lurjsdiction  : 

Generally,  8og. 

Dependent  upon  jurisdiction  of  principal  case,  810. 
•Court  must  have  jurisdiction  of  main  action.  810. 
Effect  of  defendant's  appearance,  810. 
In  principal  suit,  810. 
In  garnishment  proceedings,  811. 
Presence  as  witness  for  garnishee,  8ri. 
Jurisdiction  over  garnishee,  811. 
Jurisdiction  of  the  property,  811. 

Where  the  property  to  be  garnished  is  incorporeal,  812,  813. 
Objection  to  jurisdiction,  813. 
Where  and  how  to  bring  suit : 
The  docket,  813. 

From  what  court  writ  issues,  813. 

Garnishment  in  one  justice's  court  for  claim  in  another,  814. 
Venue  as  affected  by  residence  of  defendant,  814. 

Parties : 

Where  garnishment  suit  is  independent,  814,  815. 

Where  suit  is  ancillary,  815. 

Joinder  of  defendants,  815. 

Joint  liability  should  be  alleged,  815. 

Firm  or  partnership,  815. 

The  bond : 

In  general,  816. 

Summons  without  bond.  8r6 

Conditions  of  bond,  816. 
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GARNISHMENT. 

The  bond  —  Continued. 

For  protection  of  defendant,  8l6. 
Separate  bonds  in  each  case,  8i6. 
The  affidavit : 

General  rules,  8i6,  8r/. 
To  precede  issuance  of  writ,  817. 
Separate  affidavit,  817. 
Before  and  by  whom  made,  817. 
General  rules,  817. 

Should  allege  capacity  of  affiant,  817,  818. 
Form,  818. 

Must  follow  statute,  81S. 
Amendments,  818. 
Certainty,  818. 
Information  and  belief,  819. 
Averments,  r.19. 

Jurisdictional  facts,  819. 
Affidavit  in  the  disjunctive,  819. 
Statement  of  plaintiff's  claim,  819. 
In  aid  of  execution,  820. 
The  interrogatories : 

In  nature  of  discovery,  820. 
Not  part  of  pleadings,  820. 
Treated  as  evidence,  820. 
Form,  820. 

Pleading  and  serving,  821. 
Service  cannot  be  waived,  821. 
Need  not  be  served  upon  opponent,  821. 
The  writ : 

Form  and  substance,  821. 

Pleading  the  statute,  821. 

Substantial  conformity  —  clerical  mistake,  821, 
Seal,  821. 

Describing  garnishee,  821. 
In  general,  821. 
Partnership,  821. 
Corporations,  822. 
Garnishee  not  named  in  writ,  822. 
Parties  jointly  liable  should  be  named,  822. 
Amount  of  claim    822. 
Issuance,  822. 
Time  of,  822. 
Who  may  issue   823. 
Execution,  823. 
Service,  823. 
5^  Personal  service,  824. 

Service  on  one  partner,  824. 
Service  on  corporation,  824,  825 
Waiving  service  by. appearance,  826. 
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GARNISHMENT. 

The  writ  —  Continued. 
Levy,  826. 

Jurisdiction  over  res,  826. 
Statute  must  be  strictly  followed,  827. 
Court  may  order  notice,  827. 
The  return,  827. 

Where  to  be  made,  827. 
Averments,  827,  828. 
Amendments,  829. 
The  answer : 

May  or  may  not  be  a  pleading,  829.. 
Analogous  to  answer  in  equity,  829.'. 
Proof  to  charge  garnishee,  829. 
As  evidence  in  behalf  of  garnishee,  830. 
Time  of  filing,  830. 

Statutory  time,  830. 

Reasonable  notice,  831. 
Form  and  requisites,  831. 

Under  oath,  831. 

In  writing,  831. 
Who  must  answer,  831. 

Garnishee  personally,  831,  832. 

Corporation,  832. 
Sufficiency  and  certainty,  832. 

Full  and  explicit,  832. 

Statement  of  facts,  833. 

Covering  indebtedness^  833. 

Facts  tending  to  negative  liability,  833. 

General  denial,  833. 

Categorical  answer,  833. 

Information  and  belief,  833. 

Incorporation  of  documents,  834. 
Defenses,  834. 

Must  protect  his  creditor,  834. 

Technical  objections,  834 

Defendant's  exemptions,  834. 

Must  plead  to  jurisdiction,  834. 

May  plead  any  defense  available  as  against  the  defendant,  835. 

Sei-ofif  may  be  pleaded,  835. 

Prior  garnishment,  836. 

Assignment,  836. 
Amendments  —  answer  technically  defective,  836,  837. 
Further  disclosure,  837. 

Plaintiff  may  demand,  837. 

Garnishee  may  make  his  own  motion,  837. 
Claimants : 

Right  to  appear  statutory,  838. 
Claimant  to  be  made  party,  838. 

Disclosure  by  garnishee  —  garnishee  may  produce  claimaint,  839. 
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GARNISHMENT. 

Claimants  —  Continued. 

Procedure  —  statute  to  be  strictly  followed,  840. 
Pleading,  840. 

In  general,  840. 

Plaintiff  must  show  title,  841. 
Issue  and  trial,  841,  842. 
Judgment,  842. 

Successful  plaintiff,  842. 

Unsuccessful  claimant,  842. 
Subsequent  pleadings : 

Insufficient  answer,  842,  843. 
Denial  of  part  of  answer,  844. 

Issue  as  in  other  proceedings,  544 

Special  issues,  844.» 

Submission  to  jury,  844. 

Replication,  844. 

Mere  denial  of  truth,  844. 

Vague  traverse,  844. 
Supplemental  complaint,  845. 

Requisite  in  some  states,  845. 

Leave  of  court,  845. 

Second  summons,  845. 

After  case  submitted,  846. 

Must  be  specific,  846. 
Time  for  pleading  to  answer,  846. 

Within  the  term,  846. 

Court  has  no  discretion,  846. 

Denial  for  first  time  on  appeal,  846. 

The  trial : 

As  in  other  cases,  846. 
Sufficiency  of  answer,  847. 
Oath  of  jury,  847. 
Where  to  be  tried,  847. 
When  to  be  tried,  847. 

Within  statutory  time,  847. 

Principal  case  to  be  tried  first,  847. 

Judgment  and  verdict : 

Personal  judgment,  848. 
Must  protect  garnishee,  848. 
Judgment  with  stay  of  execution,  849. 
Garnishee  not  a  party  to  the  suit,  849. 
When  to  be  rendered.  849. 

Subsequent  to  judgment  and  principal  suit,  849. 

Notice  to  show  cause,  850. 

Admission  of  liability  —  judgment  without  notice,  850. 
The  verdict,  851. 
■t^        Amount  of  judgment,  851. 

Sum  certain.  851. 

Prior  garnishment  pending,  852. 
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GARNISHMENT. 

Judgment  and  verdict—  Continued. 

Presumption  as  to  amount,  852. 
Should  correspond  with  claim,  852. 
Form  and  recitals,  852.  * 

Must  conform  to  judgment  nisi,  853. 

Execution : 

In  general,  853. 

Imprisonment  for  contempt.  853. 

Garnishment  as  a  stay  of  otiier  proceedings : 

In  general,  854. 
Actions  not  barred.  855. 
Effect  upon  prior  suits,  855. 

In  same  jurisdiction,  855. 

In  foreign  jurisdiction,  856.  « 

Effect  upon  subsequent  suits,  856. 

In  same  jurisdiction,  856. 

Abatement  or  continuance,  856, 

Ground  for  stay  of  proceedings,  857. 
In  foreign  jurisdiction,  857,  858. 

Costs: 

Garnishee's  liability,  858. 
In  general,  858. 

Indebtedness  larger  than  admitted,  859. 
In  unnecessary  litigation,  859,  860. 
Each  for  himself,  860. 
Judgment  affecting  another  party,  861. 
Right  of  garnishee  to  costs,  862. 
In  general,  862,  863. 

Taxation.  863.  • 

How  taxed,  863. 
Amount,  863. 

"  Reasonable  expenses,"  864. 
Allowance  of  counsel  fees,  864. 
When  taxed,  864. 
Who  liable  for,  865, 
Claimant's  costs,  865. 

Liability  for  —  judgment    y  default,  865. 
Right  to,  866. 
Appeal : 

Right  of  appeal,  866. 
In  general,  866. 
Judgment  in  main  action,  866. 
Appealable  judgments  or  orders,  867,  868. 
Who  may  appeal,  869. 
Generally,  869. 
Plaintiff,  869. 
Defendant,  869. 
Claimant,  870. 
Garnishee,  870. 
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Appeal  —  Continued. 

What  errors  considered  on  appeal,  870. 
Necessity  for  exceptions.  871. 
Must  appear  upon  record,  872. 
Contents  of  record,  872. 
In  general,  872. 

Answer  of  garnishee,  873.  ^ 

Construction  of  record,  873. 
Amendment  and  correction  of  record,  873. 
Action  upon  record  in  appellate  court,  874. 
In  general,  874. 
Grounds  of  judgment,  874. 
Discretion,  875. 
Certiorari,  875. 

Effect  of  appeal  of  principal  action,  875 
By  defendant,  875,  876. 
By  plaintiff,  876,  877. 
GAS  AND  GAS  COMPANIES. 

Actions  by  gas  companies,  878, 
Assumpsit,  878. 
Injunctions,  878. 
Actions  against  gas  companies,  878. 
Injunctions,  878. 
Mandamus,  878. 

Fire  —  contributory  negligence,  879. 
GENERAL  APPEARANCE. 
See  cross-reference,  880. 
GENERAL  ASSIGNMENT. 
See  cross-reference,  880. 

GENERAL  AVERAGE. 
Admiralty  courts,  880. 
Jurisdiction  in  personam,  880. 
Courts  of  law  and  equity,  880. 
Foreign  law  and  custom,  880. 

GENERAL  DEMURRER. 
See  cross-references,  881. 

GENERAL  DENIAL. 

See  cross-reference,  88r. 

Availability  of  defense  of  statute  of  frauds,  709,  710. 

Answer  in  garnishment,  833. 

GENERAL  ISSUE. 
Definition,  882. 

Plea  in  forcible  entry  and  detainer,  64. 
^amples,  882. 
In  criminal  cases,  882. 
Special  pleas  abolished,  882. 
When  a  proper  pleading,  882. 
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GENERAL  ISSUE—  Continued. 

Effect  as  an  admission,  882,  8S3. 

Legal  sufficiency  of  declaration,  883. 

Admission  of  corporate  capacity,  883. 

Special  pleas  amounting  to  general  issue,  883,  884. 

Pleas  not  necessarily  amounting  to  general  issue,  884. 

Test  whether  plea  amounts  to  general  issue,  884,  885. 
GENERAL  TERM. 

See  cross-reference.  886. 
GOODS  SOLD  AND  DELIVERED. 

See  cross-reference,  886. 

GRAND  JURY. 

See  cross-reference,  886. 
GUARANTY. 

See  cross-reference,  886. 
GUARDIANS. 

Habeas  corpus  for  custody  of  ward. .     See  HABEAS  CORPUS. 
Maintaining  foreclosure  suit,  282. 
Appointment : 

Jurisdiction  to  appoint,  890. 

Chancery  jurisdiction  in  England,  890. 
In  general,  890. 

Guardianship  of  insane  persons,  891. 
Infants  entitled  to  legacies,  etc.,  891. 
Jurisdiction  in  the  United  States,  892. 
In  chancery,  892. 
By  statute,  892. 
As  determined  by  residence,  893. 
In  general,  893,  894,  895. 
State  divided  into  counties,  etc.,  895. 
Infant  enticed  into  state,  895. 
As  determined  by  situs  of  property,  896. 
"Who  may  apply,  897. 

Relatives  or  friends,  897. 
When  father  is  alive,  897. 
Husband  or  wife  against  each  other,  897. 
Infant  by  next  friend,  897. 
Abandonment  of  proceedings,  897. 
The  application,  897. 

Form  and  sufficiency,  897. 

Petition  setting  out  facts,  897. 
Entitling  proceedings,  897. 
Alleging  jurisdictional  facts,  897. 
Under  various  statutes,  898. 
Desigoation  of  relatives,  etc.,  899. 
Signature  and  verification,  899. 
Notice  of  hearing,  900. 

Appointment  for  insane  persons  and  incompetents,  900. 
Appointment  for  infants,  901. 
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Appointment —  Continuea, 

Form  and  sufficiency,  902 
Notice  in  writing,  902. 
Service  of  notice,  902,  903, 
Waiver  of  objection,  903. 
Presumption  of  regularity,  903. 
Personal  presence  of  infant,  when  necessary,  904. 
Selection  of  guardian,  904. 
Province  of  court,  904. 
Generally,  904. 

Wishes  of  deceased  parents,  905. 
Ascertainment  of  fitness,  905. 

No  particular  form  of  proceeding,  905. 
Directing  a  reference,  905 
Discretion,  906. 

Sound  discretion,  906. 
Reviewed  only  for  abuse,  906. 
Selection  by  infant  over  fourteen,  906. 
Approval  of  selection,  906. 
Notice,  907. 
Order  or  decree  of  appointment,  907. 
Form  and  sufficiency,  907. 

In  general,  907.  '  . 

In  term  or  vacation,  907. 
"  As  prayed  for,"  907. 
Designation  of  appointee,  907. 
Separate  orders  for  person  and  estate,  907. 
Designation  of  parties  to  guardianship,  908. 
Amendment,  908. 
Failure  to  name  ward,  908. 
Identification  of  wards,  908. 
Defect  cured  by  bond,  908. 
Imposition  of  conditions,  908.  ^ 

Record  of  appointment,  909. 
Letters  of  guardianship,  909. 
Appeal  and  review,  910. 

By  various  methods,  910. 
Who  may  appeal,  911. 
Parties  to  appeal,  911. 
Effect  of  appeal,  911. 
The  record  on  appeal,  911. 
What  will  be  reviewed,  912. 
Presumption  of  valid  appointment,  912. 
Trial  de  novo.  913. 
Judgment  in  appellate  court,  914, 
Foreign  guardianship : 
In  general,  914. 

Recognition  by  domestic  courts,  914   915,  916, 
Transmission  of  funds,  916. 
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Foreign  guardianship  —  Continued. 

Power  of  court  to  order,  916. 
Conditions  precedent,  917. 
Supervision  of  guardianship : 
Statutory  jurisdiction,  918. 
Equitable  powers,  918,  919. 
Control  of  guardian,  919. 
In  general,  919. 

Expenditures  by  guardian,  919,  920. 
Obtaining  leave  by  order,  920. 
Notice  of  application  for  order,  920. 
Ratification  of  unauthorized,  920. 
Alienation  and  investment  of  estate,  921. 

Removal  and  revocation : 

Jurisdiction,  922. 

Of  appointing  court,  922. 

Of  court  of  chancery,  922. 
Grounds  for  removal,  923. 
Who  may  apply,  923. 
The  application,  923. 

Form,  923.  924, 

Sufficiency,  924. 

To  what  court  made,  924, 

Notice  of  application,  925,  926. 
The  hearing,  926. 
Determination  and  order,  926. 

Relief  according  to  circumstances,  926,  937. 

Finding  of  grounds,  927. 
Costs,  927. 
Review,  928. 

Of  final  determination,  928. 

Proceeding  not  a  vacatur,  928. 

Security  on  appeal,  928. 

Province  of  reviewing  court,  928. 
Actions  and  suits  generally : 

By  guardian  in  name  of  ward,  929. 

In  general,  929,  930,  931. 

In  behalf  of  insane  persons,  931. 
By  guardian  in  his  own  name,  932. 

In  general,  932. 

By  statute,  933. 
By  guardian  against  ward,  934, 
By  ward  against  guardian,  934. 
By  third  person  against  ward,  935. 

Ward  as  sole  plaintiff,  935. 

Joinder  of  guardian,  935. 

Attachment  —  trustee  process,  935. 
By  third  person  against  guardian,  936. 

Guardian  as  sole  defendant,  936. 
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Actions  and  suits  ^^XiW9\Vi  —  Continued. 

Joinder  of  ward,  936. 
Suit  by  creditor  of  lunatic,  937. 
Service  of  process,  and  appearance,  937. 
Service  of  guardian,  937. 
Appearance  by  guardian,  937. 

In  general,  937.  ^ 

Waiver  of  process  by  appearance,  938. 
Service  on  ward,  938. 
Pleading,  939. 

Declaration  or  complaint,  939. 
Entitling  cause,  939. 
Necessary  averments   939. 
In  general,  939,  940. 
In  action  for  necessaries,  941. 
Proof  secundum  allegata,  942. 
Amendments,  942. 
Plea  or  answer,  943. 

Necessary  averments,  943. 
Appointment  of  guardian  pendente  lite,  944. 
Termination  of  guardianship /^m</)?«/^  lite,  944. 
By  death  of  guardian,  944. 

Continuance  of  action,  944. 
Amendment  of  pleadings,  944. 
By  majority  of  infant  ward,  945. 
The  judgment,  945. 

Form  and  sufficiency,  945. 
In  action  on  obligation  of  guardian,  945. 
In  action  on  ward's  contract  or  concerning  his  estate,  946. 
Enforcement  of  judgment,  946. 

Judgment  in  name  of  guardian,  946. 
Judgment  in  name  of  ward,  946. 
Judgment  against  guardian,  946. 
Judgment  against  ward,  947. 
Appeal  and  review,  947. 
In  general,  947. 
Parties  to  appeal,  947. 
Security  on  appeal,  947. 
Dismissal  of  appeal,  948. 
Hearing,  94S. 
Costs,  948. 

When  guardian  chargeable,  948. 
When  guardian  not  chargeable,  949. 

Accounting  and  settlement : 

Jurisdiction,  949. 
•*      In  general,  949. 

Effect  of  death  of  ward,  950. 

Equitable  jurisdiction,  951. 
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Accounting  and  settlement—  Continued. 
Statutory  jurisdiction,  952. 
In  general,  952. 
Extent  of  jurisdiction,  953. 
Of  New  York  surrogate,  954. 
Of  ordinary  in  Georgia,  955. 
Concurrent  or  exclusive,  955. 
Nature  of  proceedings,  956. 
In  general,  956. 

Determination  of  questions  of  fact,  956. 
What  will  be  considered,  957. 
Notice  of  settlement,  957. 
Notice  to  guardian,  957. 
Waiver  of  notice,  958. 
Notice  to  ward,  958. 
Notice  by  publication,  959. 
Settlement  by  whom,  959. 

By  personal  representative  of  guardian,  959. 
By  sureties,  960. 
By  guardian  de  son  tort,  960. 
By  guardian  as  personal  representative,  960. 
Remedies  for  failure  to  account,  961. 
Power  of  court  to  comp^,  961. 
Action  of  account,  961. 
Action  on  bond,  961. 
In  equity.  961,  962. 
Summary  proceeding  in  Illinois,  963. 
Parties,  963. 

Plaintiffs,  963. 
Defendants,  963. 

Infant  ward  suing  by  next  friend,  964. 
Guardian  ad  litem  for  infant  wards,  964. 
Statement  of  account,  964.  • 

In  general,  964. 

By  guardian  of  several  wards,  965. 
Statement  by  court,  966. 
Restatement,  966. 
Reviewing  and  correcting,  966. 
Intermediate  accounts,  966. 

Final  accounts,  967.  , 

By  certiorari  or  bill  of  review,  967. 
Averments  of  specific  error  or  fraud,  967. 
Judgment  or  decree,  968. 
In  general,  968. 
Against  whom,  969. 
In  whose  favor,  969. 

On  accounting  by  guardian  of  several  wards,  970. 
Enforcement,  970. 
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Accounting  and  settlement — Continued. 
Appeals,  970. 

In  general,  970. 
What  will  be  considered,  971. 
Presumption  in  favor  of  correctness,  972. 
Appealability  of  order,  judgment  or  decree,  972,  973. 
Who  may  appeal,  973,  974. 
Costs,  974. 

In  favor  of  guardian,  974. 
Against  guardian,  975. 
Against  sureties,  975. 

Actions  and  suits  on  guardians'  bonds : 

When  action  lies,  975. 

Ascertainment  of  guardian's  liability,  976. 
Prior  to  action  at  law,  976,  977. 
Prior  to  suit  in  equity,  976. 
Jurisdiction  of  inferior  courts,  979. 
Necessity  of  leave  to  sue,  979. 
Parties,  979. 

Plaintiffs  or  complainants,  979. 
Successor  to  guardian,  979. 
Bond  given  to  several  wards,  980. 
State  as  plaintiff,  981. 
Suit  in  name  of  judge  or  court,  982. 
Creditors  of  ward  as  plaintiffs,  982. 
In  action  on  behalf  of  incompetent,  983. 
Defendants,  983. 

Guardian  and  sureties,  983. 

Representatives  of  deceased  guardians  or  sureties,  983. 
Sureties  on  different  obligations,  983. 
Insolvent  guardian,  984. 

Personal  representatives  of  insolvent  guardian,  984. 
Bill,  declaration,  or  complaint,  984. 

Necessary  averments  in  general,  984. 
Averment  of  appointment  of  guardian,  985. 
Identification  of  bond,  985. 
Filing  copy  of  bond,  985. 
Averment  of  execution  and  delivery,  986. 
Averment  of  breach  of  conditions,  986. 
In  general,  986. 

Assignment  of  several  breaches,  9B6. 
Failure  to  account,  987. 
Failure  to  pay  over,  987. 
Demand  of  payment,  988. 
Conversion  of  assets,  9S0. 
5^  Averment  of  leave  to  sue,  989. 

Plea  or  answer,  989. 
In  general,  989. 
Objection  for  non-joinder  of  plainliffs,  989. 
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Actions  and  suits  on  guardians'  bonds—  Cont'miud. 
Denial  of  breach,  990. 

Generally  or  specially,  990. 
Several  breaches,  990. 
Plea  of  performance,  990. 
Attack  on  appointment,  991. 
Averment  of  accounting  and  settlement,  991. 
Statute  of  limitations,  992. 
Misconduct  of  ward  —  collusion,  992. 
Set-ofT,  992. 
Reply.  993. 

Proof  secundum  allegata,  993. 
Hearing  or  trial,  994. 

What  will  be  heard,  994. 
Province  of  jury,  994. 
Findings,  994. 
Judgment  or  decree,  995. 
Form,  995. 

The  relief  granted,  996. 
Appeal  and  review,  996. 
Who  may  appeal,  996. 
Record  on  appeal,  996. 
Presumptions  on  appeal,  996. 
Objections  not  taken  below,  997. 
Judgment  on  appeal,  997. 
Costs  and  security  for  costs,  997. 
HABEAS  CORPUS. 

Former  conviction  or  acquittal,  632. 
Definition,  1002. 
Jurisdiction : 

General  federal  jurisdiction,  1003,  1004. 
Statutory  jurisdiction,  1003. 
State  custody  in  violation  of  federal  laws,  1004. 
Prisoner  in  state  custody,  1004. 
Conflicting  and  concurrent  jurisdiction  in  state  and  federal  courts,  1006. 
Conflicting  jurisdiction,  1006. 

Release  from  federal  custody  by  state  courts,  1006. 
Former  and  present  doctrines,  1006,  1007. 
Prisoner  held  under  military  authority,  1007. 
Release  from  state  custody  by  federal  courts,  1008,  1009. 
Concurrent  jurisdiction,  loio. 

Of  state  and  federal  courts,  loio. 
Of  state  courts.  loio. 
Of  federal  courts,  loir. 
Particular  federal  tribunal,  ion. 
Supreme  court,  ion. 
Circuit  court  of  appeals,  1012. 
Circuit  and  district  courts,  1012. 
Removal  from  state  court,  1013. 
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Jurisdiction — Continued. 

State  courts,  1013,  1014. 
Territorial  courts,  1015. 
To  whom  application  made: 

Local  court  or  judge,  1015. 
Nearest  court  or  judge,  1015. 
Application  to  trial  court,  1016. 
Court  outside  county,  1016. 
Supreme  court,  ior6. 
By  whom  application  made : 
'^arty  restrained,  1016. 
Person  other  than  party  restrained,  I0l6. 
Indian,  1016. 
Attorney  in  fact,  1016. 
Person  interested  in  matter,  1017. 
Wife,  1017. 

For  custody  of  child,  1017. 
One  claiming  right  to  custody,  1017. 
Guardian  for  ward,  1018. 
Husband  for  wife  and  vice  versa,  1018. 
Sister  for  sister,  1018. 
Petition : 

By  whom  made,  1018. 
Requisites  and  sufficiency,  1018. 

Under  oath,  1018. 

Description  of  person,  1018. 

Circumstances  of  restraint,  1018. 

Party  depriving  person  of  liberty,  1018. 

Under  statute,  1018. 

In  federal  courts,  1019. 

Allegation  of  illegal  restraint,  loig. 

Statement  of  facts  constituting  illegal  detention,  1019. 

Place  of  detention,  1020. 

Evidence  before  committing  magistrate,  1020. 

Annexing  copy  of  process  or  warrant,  1020. 

For  custody  of  ward,  1020. 

For  transfer  of  children,  1021. 

For  reduction  of  bail,  1021. 

Testing  by  motion  to  quash  writ  or  by  demurrer,  1021. 
Verification,  1021. 

Necessity,  1021. 

By  whom  made,  1022, 
In  general,  1022. 
Authorization,  1022. 
Person  incompetent  as  witness,  1022. 
Proceedings  relative  to  granting  or  denying  the  writ : 
Probable  cause  to  be  shown,  102. 
Discretion  of  caurt,  1023. 
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Proceedings  relative  to  granting  or  denying  the  writ—  Continued. 

Denial  of  writ,  1023 

Granting  of  writ,  1024. 

Mandamus  to  compel  issuance,  1024. 

Penalty  for  refusal  to  issue,  1024. 
Issuance  with  or  without  rule  nisi,  1024,  1025. 
The  writ : 

Where  it  may  be  sent,  1025. 

United  States  courts.  1025. 

State  courts,  1025. 
Direction  of  writ,  1026. 

Command  for  production  of  body  together  with  cause  of  restraint,  1026. 
Where  and  when  made  returnable,  1027. 

In  general,  1027. 

Where  crime  was  committed,  1027. 

Time,  1028. 
Signature,  1028. 
Seal,  1028. 

Amendment,  1028.  . 

Service  of  writ : 

Legal  service,  1029. 
Obstruction  of  service,  1029. 
Jurisdiction  acquired  by  service,  1029. 

Obligation  to  serve  state  process  where  custody  is  federal,  I02g. 
Habeas  corpus  cum  causa,  1029. 
Evasion  of  service,  1029. 
Proof  of  service,  1029. 
Acknowledgment  of  service,  1029. 
Effect  of  writ : 

As  supersedeas,  1029. 

Priority  over  other  writs  and  proceedings,  1030. 
Custody  of  prisoner,  1030. 
Responsibility  of  sheriff  for  escape,  1030. 
Arrest  of  prisoner  pending  habeas  corpus,  1031, 
Disposition  of  custody  by  habeas  corpus,  1031. 
N«tic3  of  application  or  pendency  of  writ,  1031. 
Return : 

Necessity,  1031. 

In  general,  1031. 

Process  issued  by  state  courts,  1031,  1032. 

As  to  production  of  body.  1032. 
Contempt  of  court  by  nonreturn  or  insufficient  return,  1033. 
Enforcing  return  by  attachment,  1033. 

At  common  law,  1033. 

Present  practice,  1033. 

Reasonable  time  allowed  for  return,  I033. 

Good  cause  shown,  1034. 

Wilful  disobedience,  1034. 

Conflict  between  state  and  federal  governments,  1034. 
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Return  —  Continued. 

By  whom  made,  1034. 
Where  made,  1034. 
Time  of  making,  1034.  * 

Requisites  and  sufficiency,  1034. 
As  to  form,  1034. 

In  writing,  1034. 
Address  or  direction,  1035. 
Signature,  1035. 
Verification,  1035. 
As  to  substance,  1035, 
In  general,  1035. 

Averment  of  custody,  possession  or  control,  1036. 
In  general,  1036. 

Prisoner  discharged  from  custody,  1036. 
Transference  of  custody  of  child,  1036 
Demand  for  custody  of  child  left  with  respondent,  1036, 
Return  evasive  or  false,  1036. 
More  than  one  writ  issued,  1036. 
Statement  of  authority  for  detention,  1037. 
Requirement  of,  1037. 

Prisoner  held  by  virtue  of  written  authority,  1037. 
Certified  minutes  of  court,  1037. 
Orders  other  than  warrant,  1038. 
Execution  against  person,  1038. 
Doctor's  certificate  as  to  insanity,  1038. 
Statement  of  jurisdiction  of  committing  court,  1038. 
Statemenf  of  cause  of  commitment  and  oflfense,  1038. 
Statement  of  evidence  before  committing  magistrate,  1039. 
Testing  sufficiency  of  return,  1039. 
Amendment  of  return,  1039. 
Contradictory  return,  1039. 
Conclusiveness.  1039. 
Traversing  and  denying,  1040. 
Evidence,  1041. 
Affidavits,"  1041. 

Return  not  contradicted  —  taken  for  true,  1041. 
Fortifying  return  by  affidavit,  1041,  1042. 
Production  of  body,  1042. 

Generally  necessary,  1042. 
When  not  necessary,  1042. 
Before  a  court  without  jurisdiction,  1042. 
Inquiry  and  determination  of  case  by  federal  courts  : 

General  principles  relating  to  procedure  and  action  of  court,  IO43. 
Method  of  determination,  1043. 
*^         Discharge  for  defects  in  commitment,  1043. 
Discharge  from  sentence  of  court,  1044. 
Inquiry  in  cases  of  conflicting  jurisdiction,  1044. 
Of  state  courts  into  federal  custody,  1044. 
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Inquiry  and  determination  of  case  by  federal  courts  —  Continued. 

Of  federal  courts  into  state  custody,  1044. 
Examination  into  jurisdictional  questions,  1045. 

Subject  of  inquiry,  1045. 

Going  through  whole  case,  1045. 

Looking  into  indictment,  1046. 

Inquiry  into  constitutionality  of  law,  1046. 

Judgment  void,  1046. 
Examination  into  errors  and  irregularities,  1046. 

In  general,  1046,  1047. 

Errors  as  to  law,  evidence,  or  facts,  1047. 

Sufficiency  of  indictment,  1047. 

Legal  evidence,  1048. 
Examination  into  commitments,  1048. 

Necessity  of  commitment  and  inquiry  where  none  exists,  1048,  I049- 

Extent  of  inquiry,  1049. 

Procedure  and  determination  by  state  courts : 

Mode  of  trial,  1049,  1050. 

General  principles  relative  to  trial  and  procedure,  1050. 
Summary  inquiry,  1050. 
Dismissal  of  writ  and  proceedings,  1050. 
Proceedings  to  obtain  custody  of  child,  1051. 
Habeas  corpus  consolidated  with  civil  action,  1051. 
Petition  for  rehearing,  1051. 
Appearance  of  parties  and  counsel,  1051,  1052. 
Continuance  and  postponement,  1052. 
Issues  of  law  and  fact,  1052. 

Where  return  is  not  controverted,  1052. 
Averments  of  return  controverted,  1052. 
Hearing  on  evidence  and  testimony,  1052, 
Prefatory  statement,  1052. 
In  general,  1052. 
Return  traversed,  1053. 
To  show  want  of  probable  cause,  1053. 
To  determine  guilt  or  innocence,  1053. 
To  establish  grade  of  offense  for  bail,  1054. 
Burden  of  proof,  1054. 

Time  allowed  for  production  of  testimony,  1055. 
Scope  of  inquiry,  1055. 

Commitments  before  indictment,  1055. 

Doctrine  limiting  inquiry  to  jurisdiction,  1055,  1056. 
Examination  as  to  merits  and  errors,  1056. 
Doctrine  extending  inquiry  to  proceedings  and  evidence,  1056, 
1057.  1058. 
Commitments  after  indictment  —  limited  to  jurisdiction,  1058. 
General  rule,  1058. 

Inquiry  as  to  proceedings  and  errors,  1058.  , 

Merits  of  detention,  1059.  i 

Question  as  to  prisoner's  guilt  or  innocence,  1059.  1 
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Procedure  and  determination  by  state  courts—  Continued. 

Matters  affecting  grand  jury,  1059. 
Sufficiency  of  indictment,  1059. 
Judgments  and  orders  of  competent  court,  1060. 
Jurisdiction  generally,  1060. 
Matters  affecting  jurisdiction,  1060. 
General  rule,  1060. 
As  to  indictment,  1060. 
As  to  constitutionality  of  law,  T060.  1061. 
Errors  and  irregularities,  1061. 
Generally,  1061. 

Habeas  corpus  cannot  operate  as  writ  of  error,  1063. 
As  to  indictment,  1063. 
As  to  grand  juries  and  jury  trials,  1063. 
Commitments  and  convictions  for  contempt,  1064. 
Matters  for  court  to  adjudicate,  1064. 
Disposition  of  party,  1065. 

Where  return  is  insufficient,  1065, 
Where  return  shows  lawful  custody,  1065. 
Where  return  shows  unlawful  custody;  1065. 
Where  there  are  jurisdictional  defects,  1065. 
Where  there  is  no  illegal  detention  in  general,  1065. 
Where  there  are  errors  or  irregularities  in  proceedings,  1066. 
Where  the  detention  is  irregular  or  erroneous,  1066. 
Where  the  commitment  is  informal  or  insufficient,  1066. 
Where  party  is  not  in  custody,  1067. 
Nature  of  judgment,  1068. 
Effect  of  discharge,  1068. 
Costs: 

In  federal  courts,  1068. 
In  state  courts,  io6g. 

Statutory  requirement,  1069. 

Discretion  of  court,  io6g. 

Where  respondent  dies,  1069. 

Liability  of  county  or  sheriff,  1069. 

Security,  1069. 
Second  application : 

For  release  from  restraint,  1070. 

General  rule  permitting  second  application,  1070. 

Consideration  of  prior  decision,  1070. 

New  facts  or  circumstances,  1071. 
For  custody  of  children,  1071. 

Review  by  writ  of  error  or  appeal : 

State  courts,  1072. 

Independent  of  statutory  provisions,  1073,  1073. 
^  Under  statutory  provisions,  1073. 

••*         United  States  courts,  1074. 

From  inferior  courts  to  circuit  courts,  1074.  1075.  1706. 
From  district  and  circuit  courts  to  supreme  court,  1076,  1077. 
1171  Volume  IX. 


INDEX. 

HABEAS  CORPUS. 

Review  by  writ  of  error  or  appeal  —  Continued. 

From  district  and  circuit  courts  to  circuit  court  of  appeals,  1078, 
From  state  courts  to  supreme  court,  1078. 
From  territorial  courts  to  supreme  court,  1078. 
From  territorial  courts  to  circuit  court  of  appeals,  1079. 
From  circuit  court  of  appeals  to  supreme  court,  1079. 
General  appellate  regulations,  1079. 

Statement  of  facts  or  transcript,  1079. 
Supersedeas  or  stay  of  proceedings,  loSo. 
Exceptions  and  objections,  1080. 
Parties  entitled  to  appeal  or  error,  io8r. 
Appellate  practice  and  procedure,  1081. 
In  general,  1081. 
Trial  and  examination,  1082. 
Presumptions,  1082. 

Interlocutory  orders  to  effectuate  appeal,  1082. 
Status  of  party  not  affected  by  detention,  1083. 
Party  regaining  liberty  pending  appeal,  1084. 
Death  of  party  pending  appeal,  1084, 
Certiorari  in  connection  with  habeas  corpus : 
As  ancillary  to  habeas  corpus,  1084. 
For  review  of  decision  on  habeas  corpus,  1084. 
Acdon  of  court  on  habeas  corpus,  1084. 
Where  papers  and  proceedings  are  returnable.  1084. 
Review  by  appellate  habeas  corpus,  1084,  1085. 
HEARING. 

In  foreclosure  cases.     See  FORECLOSURE  OF  MORTGAGES. 
In  proceedings  relating  to  guardianships.     See  GUARDIANS. 
In  suit  on  guardian's  bond.     See  Guardians. 
0/  habeas  corpus  cases.    See  Habeas  Corpus. 

HEIRS. 

Parties  to  foreclosure  proceedings,  297,  298. 

HOMESTEAD. 

Decree  where  mortgaged  premises  includes,  422. 

HORSE  RACING. 
See  GA.MING. 

HUSBAND  AND  WIFE. 

See  also  Married  Women. 

Wives  as  parties  to  foreclosure  suits.     See  FORECLOSURE  OF  MORTGAGES. 
Forcible  entry  and  detainer,  54. 

IDENTITY. 

Of  cause  of  action.     See  FORMER  ADJUDICATION. 

Of  person  and  offense  in  plea  of  former  conviction  or  acquittal.     See  FORMER 
Conviction  or  Acquittal. 

ILLEGAL  COHABITATION. 
See  Fornication. 
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ILLEGAL  DETENTION. 
See  Habeas  Corpus. 

IMPRISONMENT. 

See  Habeas  Corpus. 

INDICTMENTS. 

For  violation  of  fish  laws.     See  FiSH  AND  FISHERIES, 
For  forcible  entry  and  detainer.     See  Forcible  Entry  AND  DETAINER. 
For  forgery.     See  Forgery. 
For  fornication.     See  FORNICATION, 

For  violation  of  game  laws.     See  GAME  AND  GAME  LAWS. 
For  gaming.     See  Gaming. 

Examination  into  on  habeas  corpus.     See  Habeas  Corpus. 

Pleading  former  conviction  or  acquittal  to  indictment.     See  FORMER  CONVIC- 
TION OR  Acquittal. 
Pleading  where  part>  is  charged  with  fraud,  691. 
Motion  to  quash  by  amicus  curies,  724, 

INFANTS, 

See  Guardians, 

Habeas  corpus  for  custody  of  children.     See  HABEAS  CORPUS. 

Service  on,  in  foreclosure  cases,  366, 

Application  on  behalf  of,  by  amicus  curice^  725. 

INFORMATION  AND  BELIEF. 
Allegation  of  fraud,  694. 

INJUNCTION. 

Trespassing  on  fisheries,  14. 
To  prevent  removal  of  fixtures,  16. 
Forcible  entry  and  detainer,  82. 
Gas  companies,  878. 

INQUISITION. 

Restitution  of  premises  through  inquisition  on  forcible  entry  and  detainer, 
29, 
INSANE  PERSONS. 

See  Guardians. 

Lunatics  as  parties  to  foreclosure  suits,  353, 

Actions  in  behalf  of,  931, 

Action  on  guardian's  bonds,  how  brought,  893. 

INSOLVENCY. 

Assignee  in  bankruptcy  as  party  to  foreclosure  suit,  340,  341. 

INSTRUCTIONS. 

On  question  whether  certain  things  are  fixtures  or  not,  17. 
Forcible  entry  and  detainer,  69. 
INSURANCE. 

Foreclosure  for  default  in  payment  of,  244, 
'♦Foreclosure  decrees  for  insurance  advancements,  432. 
INTENT. 

Allegation  of  fraudulent  intent,  696. 
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INTEREST. 

Foreclosure  decrees,  430. 
INTERROGATORIES. 

In  garnishment  proceedings,  820. 
INTERVENTION. 

Parties  intervening  in  foreclosure  suits,  362. 
ISSUES. 

See  General  Issue. 

Where  former  adjudication  or  former  conviction  or  acquittal  are  pleaded.     See 
Former  Adjudication;  Former  Conviction  or  Acquittal. 
JOINDER. 

Of  counts  and  causes  of  action  in  prosecutions  for  forgery.     See  FoRGERY. 

Of  parties  in  actions  by  and  against  guardians  and  wards.     See  GUARDIANS. 

Of  counts  in  indictment  for  fornication,  645. 
JUDGMENTS. 

See  also  Decrees. 

In  forcible  entry  and  detainer.     See  Forcible  Entry  AND  Detainer. 

De^ciency  judgments  in  foreclosure  cases.     See  Foreclosure  of  Mortgages. 

Pleading  former  judgments.     See  Former  Adjudication. 

Pleading  former    conviction    or    acquittal.      See    FORMER    Conviction    OR 
Acquittal. 

In  garnishment  proceedings.     See  Garnishment. 

In  actions  by  and  against  guardians  and  wards.     See  GUARDIANS. 

In  actions  on  guardians'  bonds.     See  Guardians. 

On  settlement  of  guardians^  accounts.     See  GUARDIANS, 

Foreclosure  by  scire  facias,  137. 

Ejectment  between  mortgagor  and  mortgagee,  142. 

On  writ  of  entry  to  foreclose  mortgage,  154. 

Objection  to  original  judgment  after  forfeiture  of  forthcoming  bond,  663. 

In  action  on  forthcoming  bond,  670. 

Pleading  fraud  in  proceedings  to  set  aside  judgment,  691. 

Entry  of  judgment  in  friendly  suits,  722. 

For  claimant  in  garnishment  proceedings,  842. 

On  appeals  in  guardianship  proceedings,  914, 

JUDICIAL  SALES. 

Foreclosure  sales.     See  FORECLOSURE  OF  Mortgages. 

JURISDICTION. 

In  forcible  entry  and  detainer  cases.     See  Forcible  Entry  AND  DETAINER. 

In  foreclosure  suits.     See  Foreclosure  of  Mortgages. 

In  prosecutions  for  forgery.     See  FoRGERY. 

In  cases  arising  out  of  fraud.     See  Fraud, 

In  prosecutions  for  gaming.     See  Gaming. 

In  garnishment  cases.     See  Garnishment. 

Of  accounting  and  settlement  by  guardians.     See  GUARDIANS, 

In  respect  of  guardians  and  guardianships.     See  Guardians. 

In  cases  of  habeas  corpus.     See  Habeas  Corpus. 

Where  former  adjudication  is  pleaded,  626. 

Averment  of  in  pleading  former  conviction  or  acquittal,  635. 
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JURORS. 

Forcible  entry  and  detainer,  69. 
JURY. 

Jury  trial  in  foreclosure.     See  FORECLOSURE  OF  MORTGAGES. 

Trial  of  issue  of  former  adjudication,  629. 

Trial  on  guardian's  accounting  and  settlement,  956. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction  in  forcible  entry  and  detainer  cases,  46. 
Pleading  former  adjudication,  619. 

LANDLORD  AND  TENANT. 

See  Forcible  Entry  and  Detainer. 

Lessees  as  parties  to  foreclosure  suits.     See  Foreclosi;re  OF  MORTGAGES. 

LEGACIES  AND  DEVISES. 

Payment  into  and  out  of  court.     See  Funds  AND  DEPOSITS  IN  CoURT. 
Legatees  or  devisees  as  parties  to  foreclosure  suits,  312,  313. 

LETTERS. 

Of  guardianship.     See  Guardians. 

LEVY. 

See  Forthcoming  and  Delivery  Bonds. 

Writ  of  garnishment,  826. 
LEWDNESS. 

See  Fornication. 
LIMITATIONS,  STATUTE  OF. 

Pleading  fraud  to  avoid  bar  of  statute,  692. 

Plea  in  action  on  guardian's  bond,  992. 
LOST  INSTRUMENT. 

Forgery  of,  indictment,  578. 
LUNATICS. 

See  Guardians;  Insane  Persons. 

Actions  in  behalf  of,  931. 

MANDAMUS. 

To  compel  issue  of  writ  of  habeas  corpus.     See  HABEAS  CORPUS. 

Forcible  entry  and  detainer.  33,  82. 

Gas  companies,  878. 
MARRIED  WOMEN. 

See  also  Husband  and  Wife. 

Forcible  entry  and  detainer,  52. 

Foreclosure  of  mortgages  by,  283,  284. 

Service  on,  366. 

Deficiency  judgments  in  foreclosure  suits,  483. 

MECHANIC'S  LIENS. 

Mechanics'  lienors  as  parties  to  foreclosure  suits,  325,  326. 

MISNOMER. 

^In  petition  for  appointment  of  guardian.  897 

MONEY  IN  COURT. 

See  Funds  and  Deposits  in  Court. 
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MORTGAGES. 

See  Foreclosure  of  Mortgages. 
MOTION. 

To  quash  forthcoming  and  delivery  bonds,  66l. 

Summary  remedy  on  forthcoming  bond,  665. 

For  payment  out  of  court,  750. 

MULTIFARIOUSNESS. 

In  foreclosure  cases,  367,  368,  369. 

NEGLIGENCE. 
See  Fires. 

NEW  MATTER. 

Former  adjudication,  617. 

NEW  TRIAL. 

Forcible  entry  and  detainer,  70. 

NEXT  FRIEND. 

Ward  under  guardianship  suing  by,  931. 

NOT  GUILTY. 

Plea  in  forcible  entry  and  detainer,  64. 

NOTICE. 

To  terminate  tenancy.     See  Forcible  Entry  and  Detainer. 
Notice  in  foreclosure  proceedings.     See  FORECLOSURE  OF  MORTGAGES. 
Of  proceedings  relating  to  guardianships.     See  GUARDIANS. 
Notice  to  quit  in  forcible  entry  and  detainer,  54. 

NULTIEL  RECORD. 

Replication  to  plea  of  former  conviction  or  acquittal,  637. 

OBJECTIONS. 

See  Exceptions  and  Objections. 

OFFER  OF  JUDGMENT. 

See  Funds  and  Deposits  in  Courts. 

OFFICERS. 

Foreclosure  of  mortgage  by  public  official,  284. 

OFFICIAL  BONDS. 

As  to  actions  on  guardians'  bonds.     See  Guardians. 

ORDERS. 

For  pa^'vient  of  money  into  or  out  of  court.     See  Funds  and    Deposits  tn 

Court. 
In  proceedings  relating  to  guardianships.     See  Guardians. 

ORDINARY. 

Jurisdiction  to  settle  guardian's  accounts,  955. 

ORPHANS'  COURT. 

Jurisdiction  in  respect  of  guardianships,  892,  893. 

PAROL  CONTRACT. 

See  Frauds,  Statute  of. 
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PARTIES. 

In  forcible  entry  and  detainer  cases.     See  Forcible  Entry  AKD  DETAINER. 

To  foreclosure  proceedings.     See  Foreclosurk  OF  MORTGAGES. 

Joinder  of  defendants  in  action  for  fraud.     See  Fraud 

To  garnishment  proceedings.     See  Garnish.ment. 

To  actions  on  guardians'  bonds.     See  GUARDIANS.  ' 

To  appeals  in  guardianship  proceedings.'-    See  GUARDIANS. 

To  actions  by  and  against  guardians  and  wards.     See  GUARDIANS. 

To  appeals  in  such  actions.     See  Guardians. 

Purchasers  of  fixtures,  17. 

Identity  of  parties  where  former  adjudication  is  pleaded,  625. 
PARTNERSHIP. 

Foreclosure  of  mortgage  belonging  to.  272. 
PAYMENT. 

Payment  into  or  out  of  court.     See  FUNDS  AND  DEPOSITS  IN  CoURT. 

Pleading  payment  in  foreclosure  cases,  392. 

PENALTIES. 

For  violation  of  fishery  laws,  14. 
For  violation  of  game  laws,  763. 

PERSONAL  REPRESENTATIVES. 
See  Executors  and  Administrators. 

PETITION. 

To  foreclose  mortgages.    See  Foreclosure  of  Mortgages. 
For  appointment  of  guardian.     See  Guardians, 
For  habeas  corpus.     See  Habeas  Corpus. 

PLEAS. 

See  also  Answers. 

In  actions  for   forcible    entry    and   detainer.     See    Forcible    Entry    AND 

Detainer. 
In  foreclosure  cases.     See  Foreclosure  of  Mortgages. 
Of  former  adjudication.    See  Former  Adjudication. 
Plea    of  former    conviction    or    acquittal.       See    Former    CONVICTION    OR 

Acquittal. 
Setting  up  statute  of  fraud.     See  Frauds,  Statute  of. 
In  actions  by  and  against  guardians  and  7oards.     See  GUARDIANS. 
In  actions  on  guardians'  bonds.     See  Guardians. 
In  writ  of  entry  to  foreclose  mortgage,  151. 
In  action  on  forfeited  forthcoming  bond,  669. 
Amicus  curice  —  showing  that  one  plea  goes  to  the  whole,  725. 
Plea  of  payment  into  court,  737,  738. 
Special  pleas  amounting  to  general  issue,  883. 

POSSESSION. 

See  Forcible  Entry  and  Detainer. 
POWER  OF  SALE  MORTGAGES. 

Foreclosure  by.     See  Foreclosure  of  Mortgages. 

PimVER. 

In  foreclosure  cases.    See  Foreclosure  of  Mortgages. 
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PRESUMPTION. 

See  Foreign  Laws. 
PROBATE  COURTS. 

Jurisdiction  in  respect  of  guardianships,  892,  893. 

Jurisdiction  of  suits  on  guardians'  bonds,  979. 
PROCESS. 

Original  process  in  foreclosure  proceedings.     See  FORECLOSURE  OP  MORTGAGES, 

In  forcible  entry  and  detainer,  31,  64. 
PUBLICATION. 

Notice  in  Joredosure proceedings.    See  Foreclosure  of  Mortgages. 
RAILROADS. 

See  Fires. 

Venue  of  suits  to  foreclose  railway  mortgages.  259,  260,  261. 
REAL  PROPERTY. 

See  Fixtures;  Forcible  Entry  and  Detainer. 
RECEIVERS. 

Foreclosure  of  railroad  mortgages    261. 

Parties  to  foreclosure  suits,  342,  343. 
RECORD. 

Of  appointment  of  guardian.     See  Guardians. 

On  appeal  in  guardianship  proceedings.     See  GUARDIANS.  ' 

Appeal  in  forcible  entry  and  detainer  cases,  75. 

Setting  out  record  in  plea  of  former  adjudication,  625. 

Setting  out  where  former  conviction  or  acquittal  is  pleaded,  635.  ' 

RECORDARI. 

Forcible  entry  and  detainer,  74. 
RECORDATION. 

Allegation  of  in  foreclosure  cases,  377. 
REDEMPTION. 

Provisions  for  in  foreclosure  decree,  408. 

REFERENCES. 

In  foreclosure.     See  Foreclosure  of  Mortgages. 

RE-FORECLOSURE. 

See  Foreclosure  of  Mortgages. 

RELIEF. 

In  foreclosure  cases.     See  FORECLOSURE  OF  MORTGAGES. 

REMEDY  AT  LAW. 

In  cases  of  fraud,  678,  679. 

REPLEVIN. 

To  recover  fixtures,  16. 

Pleading  former  adjudication,  616. 

REPLICATION. 

To  plea  of  former  adjudication,  627,  628,  629. 
To  plea  of  former  conviction  or  acquittal,  636. 
To  answer  in  action  on  guardian's  bond,  993. 
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RES  ADJUDICATA. 

See  Former  Adjudication. 

RESTITUTION  OF  PREMISES. 

See  Forcible  Entry  and  Detainer. 

RETURN. 

Writ  of  garnishment.     See  GARNISHMENT. 

On  writ  of  habeas  corpus.     See  Habeas  Corpus. 

To  scire  facias,  136. 

Of  forihcoming  and  delivery  bonds,  660. 

REVIEW. 

See  Appeals;  Certiorari. 
REVIVOR. 

Foreclosure  suits.    See  Foreclosure  of  Mortgages. 

RULE  NISI. 

Foreclosure  by.     See  FORECLOSURE  OF  Mortgages. 

SALES. 

Foreclosure  sales.     See  FORECLOSURE  OF  MORTGAGES. 

SCIENTER. 

In  indictments  for  forgery.     See  Forgery. 

SCIRE  FACIAS. 

Foreclosure  by.     See  FORECLOSURE  OF  MORTGAGES. 

SECURITY  ON  APPEAL. 
See  Appeal  Bonds. 

SEDUCTION. 

Of  ward,  action  by  guardian,  932.  , 

SERVICE  OF  PROCESS. 

In  foreclosure  proceedings.     See  FORECLOSURE  OF  MORTGAGES. 

Writ  of  garnishment.     See  Garnishment. 

In  actions  affecting  rights  of  ward.     See  GUARDIANS. 

Of  writ  of  habeas  corpus.     See  HABEAS  CORPUS. 

SET-OFF  AND  COUNTER-CLAIM. 
Forcible  entry  and  detainer,  66. 
In  action  on  guardian's  bond,  992. 

SHERIFF. 

See  Forthcoming  and  Delivery  Bonds. 

STATE. 

As  plaintiff  in  suit  on  guardian's  bond,  981. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  of. 

STA^rUTES. 

See  Foreign  Laws. 

Proceeding  under  statute  to  recover  damages  for  injury  caused  by  fire,  8. 
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STAY  OF  PROCEEDINGS. 

In  forechsure  cases.     See  FORECLOSURE  OF  MORTGAGES. 

Garnishment  as  stay.     See  GARNISHMENT. 

Deposit  in  court  on  stay  of  proceedings  at  law,  747. 
STOCK  AND  STOCKHOLDERS. 

Parties  to  foreclosure  suits,  344. 

STRICT  FORECLOSURE. 

See  Foreclosure  of  Mortgages. 

SUBPCENA. 

In  foreclosure  proceedings.     See  F0RECL.OSURE  OF  MORTGAGES. 

SUMMARY  PROCEEDINGS. 

Forcible  entry  and  detainer,  31. 

SUMMONS. 

In  foreclosure  proceedings.     See  FORECLOSURE  OF  MORTGAGES. 

SUNDAY. 

Playing  on  Sunday.     See  Gaming. 

SUPERSEDEAS. 

Effect  of  writ  of  habeas  corpus.     See  HABEAS  CORPUS. 
Forcible  entry  and  detainer  cases,  33,  80. 
After  forfeiture  of  forthcoming  bond,  672. 

SUPPLEMENTAL  PLEADINGS. 

Additional  parties  in  foreclosure  suits,  361. 

SUPPLEMENTARY  PROCEEDINGS. 
See  Garnishment. 

SURETIES. 

Of  deceased  guardian,  settlement  by,  960. 
Defendants  in  actions  on  guardians'  bonds,  983. 

SURROGATE. 

Jurisdiction  to  settle  guardians'  accounts,  954. 

TAXES. 

Foreclosure  for  default  in  payment  of,  242,  243. 
Tax  purchasers  as  parties  to  foreclosure  suits,  326. 
Foreclosure  decrees,  434. 

TORTS. 

Payment  into  court  in  actions  ex  delicto,  736. 

TRANSITORY  SUITS. 

Foreclosure  suits.     See  FORECLOSURE  OF  MORTGAGES. 

TRESPASS. 

Interruption  of  fishery,  14. 
Pleading  former  adjudication,  616. 

TRESPASS  ON  THE  CASE. 

Pleading  former  adjudication,  616. 

TROVER. 

For  refusal  to  deliver  fixtures,  16. 
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TRIAL. 

See  also  HEARING. 

Forcible  entry  and  detainer .    See  Forcible  Entry  and  Detainer. 

In  foreclosure  cases.    See  Foreclosure  of  Mortgages. 

Of  issue   of  former   conviction  or  acquittal.     See    FORMER   CONVICTION   OR 

Acquittal. 
Of  action  on  guardian's  bond.     See  GUARDIANS. 
In  garnishment  proceedings,  846. 
Of  issue  of  former  adjudication,  629. 
Of  defendants  for  violation  of  game  laws.  764. 
On  guardian's  accounting  and  settlement,  956. 

TRUST  DEEDS. 

Foreclosure  of.      See  FORECLOSURE  OF  MORTGAGES. 

TRUSTEE  PROCESS. 
See  Garnishment. 
To  reach  ward's  estate  in  hands  of  guardian,  935. 

TRUSTS  AND  TRUSTEES. 

Foreclosure  by  trustees  of  mortgage.     See  FORECLOSURE  OF  MORTGAGES. 
Payment  of  money  into  or  out  of  court.     See  FUNDS  AND  DEPOSITS  IN  COURT 

UNINCORPORATED  ASSOCIATIONS. 

Deficiency  judgment  in  foreclosure,  458.  .     . 

UNITED  STATES  COURTS. 

Jurisdiction  in  foreclosure  cases.     See  FORECLOSURE  OF  MORTGAGES. 
Jurisdiction  on  habeas  corpus.     See  HABEAS  CORPUS. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 
Entering  on  oyster  beds,  14. 

USURY. 

Pleading  usury  in  foreclosure  cases,  393. 

VARIANCE. 

In  prosecutions  for  forgery.     See  FORGERY. 

In  actions  for  damages  caused  by  fires,  3. 

In  foreclosure  decrees,  425. 

In  plea  of  former  conviction  or  acquittal,  636. 

Between  forthcoming  bond  and  execution  of  attachment.  657,  658. 

VENDOR  AND  PURCHASER. 

Payment  of  money  into  or  out  of  court.     See  FUNDS  AND  DEPOSITS  IN  COURT 

VENUE. 

Foreclosure  suits.    See  Foreclosure  of  Mortgages. 

In  prosecutions  for  forgery.     See  FORGERY. 

Forcible  entry  and  detainer,  48. 

In  garnishment  suits,  814.  , 

VERDICT. 

In  garnishment  proceedings.     See  GARNISHMENT. 
In  action  for  penalty  for  taking  lobsters.  15. 
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VERDICT—  Continued. 

Forcible  entry  and  detainer,  70. 

In  prosecutions  for  forgery,  610. 

On  indictment  for  fornication,  646. 

Motion  to  set  aside  by  atnicus  curia,  725. 
VERIFICATION. 

In  foreclosure  cases.     See  Foreclosure  of  MORTGAGES. 

0/ petition  /or  habeas  corpus.     See  Habeas  Corpus, 

Complaint  in  forcible  entry  and  detainer,  63. 

Of  plea  of  former  conviction  or  acquittal,  636. 

Of  petition  for  appointment  of  guardian,  899. 
WAGER. 

See  Gaming. 
WAIVER. 

Defense  of  statute  of  frauds.     See  FRAUDS,  STATUTE  OF. 

Notice  —  forcible  entry  and  detainer,  56. 

Of  plea  of  former  conviction  or  acquittal,  633. 

By  execution  of  forthcoming  bond,  650. 
WARDS. 

See  Guardians. 
WARRANTY. 

Pleading  former  adjudication,  616. 
WILL. 

Jurisdiction  where  fraud  relates  to  obtaining  of  will,  680. 
WITNESSES. 

Forcible  entry  and  detainer,  69. 
WORDS  AND  PHRASES. 

"  Folio  "  18. 

Foreclosure,  95. 
WRIT  OF  ENTRY. 

Foreclosure  by.     See  FORECLOSURE  OF  MORTGAGES. 
WRIT  OF  ERROR. 

See  Error.  Writ  of. 
WRITS. 

In  garnishment  proceedings.     See  GARNISHMENT. 
Writ  of  habeas  corpus.    See  Habeas  Corpus. 

1182  Volume  IX. 


J 


""'^^■^i^MMUBRrR?  FACILITY     ^ 


^^^^^'^  ANGELES 


UC  SOUTHERN  REOONAL  UBRMtY  FAOUTY 


A    000  774  334    7 


■-^•n 


• 


